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STATUTES  AKD  CONSTITUTIONS  CITED,  CONSTRUED,  ETC, 


Eneland* 

Statutei, 

lEUz.0.8.    Wharves 667 

1677.    Statute  of  Fraucte 8» 

4  Geo.  U.  c.  28.    Landlord  and  Tenant 86S 

14  Geo.  m.  c.  78.    Building  Act 114 

SA9  Vict.  c.  109,  §  18.    Wager  contracts 206 

1B64, «  282, 286i    Merchant?  Shipping  Act 60 

United  States* 

Qmitituiian. 

ATt.l»§8.    Government  territory 85 

Beffulatfon  of  ooimnerce 188 

110.    Obligation  of  contract 606 

2, 1 2,  par.  8.  President^B  appointing  pow- 
er   70 

§8.    Duties  of  president... 93 

4,18.    Admission  of  States 687 

6th  Amend.    Eminent  domain 448 

14tb       **         Equal  rights 711 

Due  process  of  lair . .  .196, 860, 448, 666 

Statutes. 

1816,  April  27,  o.  107.  fi  a  tonnage  duties 186 

1817,  Jan.  14,  c.  8,  S  L   Tonnage  duties 186 

18dn.    Collectors  of  customs 70 

lS81,Maroh2.    Gontempts 91 

1850,  Sept  9, 1 6.    Organic  Act  of  Utah 446 

1882,  July  14,  c.  168,  §  16.    Tonnage  duties 136 

1870.   Trademarks 181 

1872,  June  8.    Public  lands 268 

1874,  June  28,  c.  469.  Geneva  Award 67 

1875,  March  8,  0^182, 8  4   Indian  agents 68 

IflTO.   Trademarlcs 181 

188L    Trademarks 181 

1882,  May  27,  c  168.  S 1.    Indian  agents 70 

Junes.    Geneva  Award 67 

Aug.  8,0. 876.   Immlgrration 186 

0.441.   Steam  vessels 688 

1888.    Gourt  of  claims 186 

1884,  June  26,  c.  121,  §  22.    Immigration 186 

8  26.   Befunding  duties,  etc 186 

1887,  March  8,  o.  890,  i  12.    Gourt  of  claims 186 

1887.   UemovaJ  of  causes 477 

Treaties, 

1828.   Denmark 186 

1835,  Dec  29.    Cherokees 266 

1842,  March  17.    Wyandottes 265 

1864,  Sept.  80.    Cbippewafi 264 

1836,  March  L   Wyandottes 266 

1867.    Denmark 125 

Bevteed  Statutes. 

4  846.   Department  of  justice 92 

862.   Attorney-General 92 

466.   Indian  edfairs 70 

648.   Removal  of  cause 86 

730.    Bemoval  of  cause 228 

726.    (Contempt 91 

751.  Habeas  corpus 83 

752.  Habeas  corpus 83 

753.  HabPas  corpus 88,88,94 

766.   Habeas  corpus 85 

787.  Marshabv 90 

788.  Marshals 93 

1066.   Courtof  claims 135 

1760.    Officer  de/octo 60 

•   1762.   Pajrment  of  money 71 

1768.   Tenure  of  office 71 

M 1769, 1771, 1772.   President's  appointing  pow- 
er   70 

8  2066.   Indian  agents 70 

M  2068, 2086, 2090.    Indian  agents 60 

4  2295b   Homestead  Act 148 

8242.   Intoxicating  liquors 816 

8477.   Assffirnment  of  claims 67 

4S87.   Tonnage  duties 136 

4400.   Steam  vessels 538 

4884.    Patents 166 

6899.    Contempt 91 

?  L.  H.  A* 


YoL  8,  p.  814. 
844. 
4,  p.  487. 
8;p.840. 

11,  p.  720. 

12,  p.  558. 
22,  p.  58. 
22.  p.  59. 

p.   87. 

98. 

214. 

846. 

485. 

24,  p.  607. 


Statutes  at  Large, 

Tonnage  duties 186 

Tonnage  duties 136 

Contempts 91 

Denmark 185 

Denmark 135 

Tonnage  duties 136 

Immigration 186 

Refunding  duties,  etc 135 

Indian  agents 70 

Geneva  Award 67 

Immigration 135 

Steam  vessels 638 

Court  of  claims 135 

Court  of  claims 185 

Alabama. 


Statutes. 

1802,  p.  127.   Chewaola  Lime  Co 101 

1882-^  p.  869.   Ghewacla  Lime  Works 101 

Code  of  1886. 
88405.    Appeal Ml 

Arkansas* 

Gonstitutiim, 
Art  2, 88  8, 10.   Jury  trial 884 

Statutes. 

1888,  March  1.  Yalldating  use  of  street  for  rail- 
road purposes 186 

Mansflddts  ^Digest. 
82213.   Jury  trial 884 

California* 

Civa  Code. 

88 166, 166.   Wife*s  separate  property 679 

8  324.    Negotiabilityof  certificates  of  stock....  286 

1621.   Implied  contract 284 

844a   Voluntary  transfer 680 

Code  Civil  Procedure. 

8  664,  subd.  4.    Supplemental  proceedings 716 

8  1826.    Degree  oiTproof 601,607 

1886.    Degree  of  proof 602 

2061,8ub£6.    Verdict 602 

Political  Code. 
8  4178.    Sheriff 92 

Penal  Code. 

8  706.    Bond  to  keep  the  peace 94 

817.    Sheriff 92 

Colorado* 

Constitution, 

Art.  11, 8 155.    Unjust  discrimination  by  a  rail- 
road    484 

16,8  4.    Railroads  as  highways 487 

8  6.    Equal  rights.^ 487 

8  8.    Police  power  .r. 487 

J^tutes. 
1878,  July  1.    Discrimination  by  raflroads 491 

General  Statutes. 

0.18,8  9.   Conveyance  of  real  estate 241 

29 


80 


CiTATIONS; 


Bmsed  Statuiei, 
H  816, 821.    Unjust  discrimliiatlon 

Chde. 
fi  78.   Defective  pleadiDgs  and  TarfanceB 

Connectieut. 

General  Statutes, 
8  8605.    Hallroad  f enoe  law 

Dakota. 

Statutes. 
Charter  of  BapldCity 

Oeorgfia. 

Chde. 


488 


774 


789 


754 


961800,1804.  Partnership 

8«72L    Contracts 

2871.    Performance  of  contract.. 

8604.    Affidavits 

8682.    Bxecutions 

8685.    Executions 

98  8009-8877.    Distribution  of  fund. 


405 
406 
405 

224 

222 


lUinoifl. 

Conetiiuiion,  1870, 
Amend.    Elevators  and  warehouses 

Beoised  Statutes,  1874. 
01 140,  i  88.  Discriminations  bj  railroads 

Indiana. 

'    Eeoised  Statutes,  188t 

88281-288.    Parties 

1891^1886.    Jurors 

81410.    Bill  of  exceptions 

8848.    Benefit  sodetiee 

8850.   Certificate  of  membership  in  benefit 

societies '. 

4960.   Securities  in  wacrerin^  contracts 

Iowa. 

Statutes. 
20th  Gen.  Assem.  chap.  ISO.   Ballroadaldtaz.. 

Code. 


664 


484 


M7 

266 

257 

98 

06 
486 


81082.   Stockholder's  liabilltj. 

1802.   Railway  companies 

4800.    Indictment 


780 


661 

720 
815 


Kansas. 

Statutes, 

1881,  chap.  128,  6  13.   Nuisance. 
1885,  March  7.    Nuisance 


198 

198 


Cifiit  Code. 
8277.   View  by  Jury 

Louisiana* 

Statutes. 


■  ^    776 


1882,  Nos.  41, 126.   Special  tax 

Bevised  Statutes, 
82686.   Testing  title  to  office 

Code  Practiee. 


Arts.  1128-1188.    Appeals. 
6L.  R.  A. 


681 
404 
681 


Maryland* 

Code, 
Art  78, 8  9.   Arrest  of  judgment. 


76» 


Massachusetts* 


Dedaration  of  lUgTUs. 

Arts.  12,15.    Bight  to  life,  liberty  and  property  191^ 

Crdinances. 

1647.   Eiparian  rights 181 

Eesolutions, 

1844,0. 69.   Town  and  county  maps 687 

Statutes. 

1816,  a  84.    Dower 760 

1865,0.374.    Building  Law 108 

1888,  o.  228, 8 14.    Equitable  defense 154, 160- 

1884,0.229.    StocJi  transfers 719 

285.   Attachment 606, 760 

1885,0.274.    Building  Act 115 

1887, 0. 270.    Employers*  Liability  Act 668, 798 

1808.    Nuisance 189 

1880,81.    Nuisance 105 

General  Statutes, 

C.  00,8  7.   Dower 750^ 

118,8  2.61.11.    Attachment 066 

128.867.   Betum of  attachment 84(V 

PuUie  Statutes. 


100. 
101, 


C.   62,818.    Defects  in  highway 611 

Intoxicating  liquor lOS- 

8  6.   Intoxicating  liquors 195 

810.  Nuisance 197 

88120-122.    Steamboats 688 

886-9.   Nuisance 107 

88168,211,218.    Ballroad  liabiUty 866 

818.   Stock  transfers 718 

818.    Widows*  rights 749 

8 11.  Wif  e*s  separate  property 664 

82.CL1L   Attachment 666,760 

8  69.   Betum  of  attachment 846 


102, 

107, 

112,1 

118, 

124, 

147, 

15L, 

161, 


Jtecised  Statutes. 


C.  60, 8  29.   Conveyance  of  easement 212^ 

60,86.    Dower 780 

74,8L   Conveyance 212 

Local  Acts. 


1878,  No.  868.   Detroit  water  commissioners.. 

1876,  title  5,8  25.    City  of  Lansing 

title  12, 8 14,  No.  282.    City  of  Lansing... 

1888,titie4,No.838.    City  of  Lansing 

1887,  No.  539.    Detroit  water  commissioners. 

Statutes, 

1868,  p.  180.   Detroit  water  commlsstoners 

1885,  June  16.    Firemen 


1887,  p.  858.    Jury  trial. 

NO.  264, 6  2.    Liability  of  municipal  corpo- 
rations for  defect  in  street 

Charter  of  Detroit 


86& 
148 
148 
148 
868 


862^ 
821 

m 


Compilatum  of  1857. 
8  36n.   «fury  trial : 

« 

Compilation  of  1871, 
8  6003.    Jury  trial 

EoweH^s  Statutes. 
866IT.    uury  trial 


ClTATIOKSb 


81 


Minnesota. 

\  8taiute$. 

MK,  c.  188. 1 9tL   Oontraota  against  Uabfllty  for 
oegUgenoe  

General  Statutes,  187S. 

(X  8,6158.   Treasurers*  l)ond 786 

78, 18.   Suit  on  offldal  l)ond 786 

MiBsissippL 

Statvtes. 

ttB^'MarchS,   PaaBengers*  xlffhts 182 

Marolili,8&    PassengerB*  rights 184 

Montamu 

• 

Statutes, 
1887,  March  9.   Mechanics^  liens 888 

Qfmpiled  Statutes, 

P.  147,  §9  8B8, 8S3.    Homestead  exemption 840 

I1830.    Meohanics*  Hens 841 

ISii.   Mechanics*  liens 880 

1374.   Mechanics*  Hens 841 

Sensed  Statutes,  1879. 

■  800-848.    Mechanics*  liens : 


New  Hampshire. 

BiU  of  Bights. 

ArtB.1,10^12,14.   Individual  rights 710 

Statutes. 
1875,0.18.    Physicians 710 

General  Lanes. 


aia2.M1.2.6,a    PhTSldans. 
291, HI,  14    Physicians 


710 

710 


New  Jersey. 

Statutes. 
1884.   Excise  hoards 


New  Tork. 

Comtitutum. 


▲rLtf,§18.    Localbills. 


668 


Statutes. 


1788,  a  12.    Tnoompetent  persons 086 

1801,  c.  80.    Incompetent  persons 685 

1817.   Brie  Ganal 668 

UBU  March  27.    Syracuse  water  supply 640 

)8S5,  c.  124,  9  2.    vlUage  of  Syracuse 548 

188li,c.l5L    Village  of  Syracuse 660 

C.220.    Bowery  SaTUiffs  Bank 542 

1817,0.280.   Incompetent  persons 686 

c.475,tltae8,67jBubd.8L    City  of  Syracuse  660 
1848,  a  40l    Corporaaons;  Manufacturmg  Act 

886,  676 

1840,  c.  234.   Syracuse  water  company 540 

UG7,  c  ^  title  4, 1 4,  subd.  2.    City  of  Syracuse  651 

18^",  c.  782.   Married  woman  as  trustee 548 

1872, May  14,0. TOL   Corporations 673 

1880.  c.».    waterworks  companies 652 

1882,0.298.   Ferry  companies 558 

1884,0.886.    Powers  of  corporations 558 

1885.  c  26, 1 22,  suhd.  2.    Syracuse 663 

188B,c.66L   Grain  elevators 662 


Bevised  Laws. 
▼oL  1,  p.  1^.   Incompetent  persona . 


685 


Bevised  Statutes. 

VoL  1,  p.  580,  SS 1, 2^.    Corporate  powers 676 

728,  96  61, 62.    Seism  of  trust  estate..  460 

744.    Landlord  and  tenant 852 

2,p.52.   Incompetent  persons 685 

c.  20,  title  8, 9  8.    Wagering  contracts..  48& 
16.  Securities  in  wagering 

contracts 486 

p.  1084, 9 10.    Contracts  of  lunatics 684 

4,  p.  2S80. 8th  ed.  9  2.   Promise  to  answer 

for  toe  debt  of  another 618 

Code  of  Oivil  Procedure. 

9  100,8ubd.  2.    Appeal 628 

828.    Evidence 77 

834.   Privileged  .communications 546 

1001.    Motion  for  a  new  trial 623 

1708.    Corporations « 802' 

1706,  subs.!.   Dissolution  of  corporation 888 

991825,1886.    Debts  of  decedent 688 

9  2828.    Insanity 686 

992717,2718.   Debts  of  decedent 686 


Penal  Oode, 
9 168,  subfl.  6.    Conspiracy 


880 


Ohio. 

Statutes. 
VoL  82,  p.14.   Dower 

Bevised  Statutes. 
99  2662, 2656, 4661,  4683.   Vacation  of  highways.   654 

Oreifon. 

Constitution. 

Arts,  9  L   Departments  of  government 118 

4, 9  28.   When  Acts  take  effect 118 

6,9L   Power  of  governor 120 

Statutes. 

1870,  p.  58.    derk  of  court 120 

1872,  p.  105.    State  geologist 120 

1887,  Feb.  18.    Railroad  commissioners 117 

1887,  Feb.21.    Town  of  Newport 688- 

1888,  Peb.  12.   Kailroad  oommlasioners 118 

Compilation  of  1887. 

99  71,72.   Defenses 142- 

9  8688.    Tide  lands 686^ 

99  4227,4228.    Wharves 686. 

Pennsylvania, 

•  Constitution, 

Art.  6,922.    Orphans*  court 617 

12,9  2.    Incompatible  oflBoes 854 

16,9  7.   RaUroad  bonds 363 

Statutes. 

1772,  March  21.   Landlord  and  tenant 863 

1884.    Heir i 508 

1840,  April  14.    Notary  public «56 

1848.    General  Railroad  Law 368- 

1870.    County  solicitors 437 

1878,  Dec.  18.    LehJgh  Avenue  Railroad  Co....  368 

1874    General  Corporation  Act 66^ 

IfoylS.    Incompatible  offices 854 

May  10.    Orphans*  courts 517 

1887,  p.  7.    Railroad  bonds 388 

April  18.    Orphans*  courts 617,618 

Rhode  Islal^d. 

Constitution. 
Art.  1, 9 10.   Due  process  of  law 860 

PubUc  Statutes. 
C.  76, 99 11«  12.   Insane  persons 


4» 


Citations. 


South  Caroliiub* 

Besalutions, 
1886,  Dec.  28.   Taxes 

Statutes, 


835 


1782.    Conflacation  Act 832 

1830.    Exeoutors  and  admJnJstrators 171 

1883.    Tax  sales 822 

1885.    Taxes 822 

§12.   Taxes : 825 

Oeneral  Statutes. 

•filTO.    TaxUen 827 

283.   Taxealea 828 

207.    Tax  deed ■ 828 

806.   Tax  deed 828 

818.    Tax  deed 825 

618.    Tax  sale 830 

^52.    Tax  levy 880 

682.    Tax  assessment 824 

1681.    RaUroadAct 851 

1535.    Railroad  crossings 851 

1974    Executors  and  administrators 171 


Tennessee. 

M.  &  V,  Code. 
H  2742, 2743.   Mechanics' Uen 

Texas. 


Constitution. 
Art  16, 126.    Damages 174 

Bevised  Statutes. 

^Vrts.  2809-2908.   Actions  for  injuries 176 

5  L.  R.  A. 


Utah. 

Compilation  of  1888, 
§2028.   Taxes ^. lift 


Vermont* 

Statutes, 

1847.  Action  for  injury  on  railroad . . 

1848.  Action  for  injury  on  railroads. 


West  Virg^inia. 

Constitution, 

Art  8. 1 0.   Bailroad  Jlabilit^  for  damages 897 

12, 8  9.    Railroads  as  public  highways 877 

Statutes, 
1888,  March  11, 1 46.    City  of  Wheeling 875 

Code, 
C.  64, 9  60.   Poirers  of  railroad  corporations. . .    875 

Code  of  1887, 

0.98.   Statuteof  Frauds 

180, 1 6a,  subs.  L    Certificates  as  e Wdence. . . 


Wisconsin. 

Bevised  Statutes,  1858, 
C.  112,  §§6, 7.    Custody  of  infant 783 

Revised  Statutes, 

6  2647.  Joinder  of  causes  of  action 4SH 

2829.  Immaterial  evidence 790 

2848.  Trial  of  legal  and  equitable  issues 4M 

8964.  Custody  of  infant 


LAWYERS'  Reports, 


AI^rI!TOTATED. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Francis  J.  BTRATTON  et  al. 

The  PHYSIO-MEDICAL  INSTITUTE  et  al. 

( Haas. ) 

1.  AeUUmbythePhyBio-Meclicallnsti- 
toto  to  a  leflracy  Ki^en  to  the  Physio- 
Sffedlcal  College  1^  not  sufficient  merit  to 


NovB.— Public  chariHes ;  SiatvJU  of  Uses  cmd  Trusta, 

ItS  Elta,  chap.  h. 

The  Statate  of  Uses  and  Trnsts.  43  EUz.  cbap.  i, 
has  oeyer  been  extended  to  or  adopted  In  this  coun- 
jTT'  See  Gottman  v.  Grace,  8  L.  B.  A.  140,  noU^  112 
N-  Y.  a». 

It  lias  not  been  adopted  in  Alabama  (Carter  v. 
Balf  onr,  19  Ala.  814;  Williams  v.  Pearson,  88  Ala. 
200)  nor  in  ConnecUout  (Adye  v.  Smith,  44  Conn. 
^  American  Bible  Soa  v.  Wetmore,  17  Conn.  181). 

It  is  reirndiated  in  Georgia  (Adan^s  v.  Bass,  18  Ga. 
ISO):  and  in  North  Carolina  (MoAuley  y.  Wilson,  1 
Dey.  Bq.  276;  Bridges  v.  Pleasants,  4  Ired.  Eq.  96); 
and  is  not  in  force  in  Wisconsin  (lleiSB  v.  Murphey, 
4D  Wis.  288);  nor  in  Maryland.  Beatty  v.  Kurtz,  27 
U.  S.  2  Pet.  566  (7  L.  ed.  621);  Ould  v.  Washington 
Hoepital,  95  U.  S.803  (24  L.  ed.  4fiO);  Dasbiell  v.  Atty- 
Gen.  5  Har.  &  J.  802;  State  y.  Warren,  28  Md.  868. 

It  Is  not  resorted  to  in  Indiana.  Grimes  y.  Har- 
mon, 86  Ind.  196:  Lepage  y.  MoNamara.5  Iowa,  147. 

But  its  principles  are  recognized  in  Connecticut 
<Greene  y.  Dennis,  6  Conn.  298;  Brewster  y.  McCall, 
15  Conn.  274):  and  are  in  force  in  Maine,  and  are  a 
part  of  the  law  of  that  State  (Tappan  y.  Deblois,  45 
Me.  122;  Preachers'  Aid  Soc.  y.  Rich,  45  Me.  552; 
Howard  y.  American  Peace  Soc.  49  Me.  288;  Drew  y. 
Wakefield,  54  Me.  291);  and  in  New  Jersey  (Hendrick- 
flon  y.  Bhotwell,  1 N.  J.  Eq.  577;  Steyens  y.  Shippen, 
28  N*.  J.  Eq.  487;  DeCamp  y.  Dobbins,  29  N.  J.  Eq.  43; 
Heaketh  y.Murphy,  85  N.  J.  Eq.  29);  in  Penusylyanla 
Xtf  common  usage  and  constitutional  reoogrnltion. 
Bethlehem  Borough  y.  Perseyerance  Fire  Co.  81  Pa. 
446;  Zimmerman  y.  Anders,  6  Watts  &  S.  218;  Meth- 
odist Church  y.  Bbmington,  1  Watts,  218;  Witman 
y.  Ijex,  17  Serg.  &  B.  89;  Lawrence  County  y.  Leon- 
ard, 83  Pa.  2U6;  Frice  y.  Maxwell,  28  Pa.  23;  Cresson's 
Appeal,  80  Pa.  460;  Fhre  Ins.  Patrol  y.  Boyd,  120  Pa. 
644, 1  L.  R.  A.  417,  naU. 

So.  ita  principles  are  in  force  in  Ohio  (Miller  y. 
Teachout,  24  Ohio  St.  688);  and  Vermont  (Burr  y. 
Smith,  7  Vt  241;  McAlUster  y.  McAllister,  46  Vt,  272. 
See  CniUcshank  y.  Home  for  the  Friendless,  4  L.  R. 
A  140,  note,  113  N.  Y.  887);  and  as  administered  by 
English  chancery  in  its  regular  jurisdiction  is  part 
of  the  law  of  Rhode  Island.  PeU  y.  Mercer,  14  R.  L 
412. 

Uses  and  trusts  haye  been  abolished  in  the  follow- 
ing States  by  statute;  and  in  such  States  the  same 
requisites  are  there  as  essential  to  the  validity  of 
chaittable  trusts  as  are  required  for  other  trusts: 
Michigan  (Newark  M.  B.  Church  y.  Clark,  41  Mich. 

5  L.  B.  A. 


warrant  the  allowance  of  claimant's  costs  out  of 
the  fund,  if  the  eyidence  plainly  shows  that 
claimant  was  not  the  legatee  intended. 

Z.  A  legpacy  to  a  medleal  institutioii  alp- 
ready  in  existence,  which  is  not  a  free  or  public 
school,  but  a  priyate  pecuniary  enterprise,  is  not 
a  bequest  to  a  pubUc  charity;  and  in  case  the  ben- 
eficiary ceases  to  exist  before  the  will  takes  effect 
the  court  will  not  apply  the  grift  cy  pr^ 

741;  Hathaway  y.  New  Baltimore,  48  Mich.  264); 
New  York  (Beekman  y.  Bonsor,  23  N.Y.288;  Holmes 
y.  Mead,  52  N.  Y.  889;  Wetmore  y.  Parker,  52  N.  Y. 
450;  Bascom  v.  Albertson,  84  N.  Y.  602;  Cottman  y. 
Grace,  8  L.  B.  A.  145, 112  N.  Y.  289);  North  Carolina 
(State  y.  Gerard,  2  Ired.  Eq.  210);  Virginia  (Gallego 
y.  Atty-€ten.  8  Leigh,  450;  Seabum  y.  Seabum,  15 
Gratt,  426;  Wheelpr  y.  Smith,  60  U.  8. 9  How.  66,  (18 
L.ed.44). 

Statute  of  Uses  and  Trusts  construed.  See  Hax- 
tun  y.  Corse,  2  Barb.  Ch.  606, 5  N.  Y.  (%.L.ed.  782. 

Thd  doctrine  of  cy  pr^  stated. 

Where  there  is  an  intention  exhibited  to  deyote 
the  gift  to  charity,  and  no  object  is  mentioned,  or 
the  particular  object  fails,  the  court  will  execute 
the  trust  cy  pris  and  will  apply  the  fund  to  some 
charitable  purpose  similar  to  those  mentioned  by 
the  donor.  If  the  donor  declares  his  intention  in 
fayor  of  charity  indefinitely,  without  any  specifica- 
tion of  objects  or  in  fayor  of  defined  objects  which 
happen  to  fail,  from  whateyer  cause,  eyen  though 
in  such  cases  the  particular  mode  of  operation  con- 
templated by  the  donor  is  uncertain  and  impracti- 
cable, yet  the  general  purpose  being  charity,  such 
purpose  will,  notwithstaoding  the  indeflniteness, 
illegality,  or  failure  of  its  immediate  objects,  be 
carried  into  effect.  A  limitation  upon  the  general- 
ity of  the  doctrine  seems  to  be,  that  where  the  do- 
nor has  aot  expressed  his  charitable  intention  gen- 
erally, but  only  by  proyiding  for  one  specific  ob- 
ject, and  this  object  cannot  be  carried  out,  or  the 
charity  proyided  for  ceases  to  exist  before  the  gift 
takes  effect,  then  the  court  will  not  execute  the 
trust  and  it  whoUy  falls.  2  Pom.  Eq.  Jur.  596;  Fisk 
y.  Atty-Gen.  L.  R.  4  Eq.  521;  New  y.  Bonaker,  L.  R. 
4  Eq.  665;  i{6  Clark's  Trust,  L.  R.  1  CSh.  Diy.  487; 
Clephane  y.  Lord  Proyost  of  Edinburgh,  L.  R.  1 H. 
L.  Sc.  417;  Cherry  y.  Mott,  1  Myl.  &  Cr.  128;  Clark  v. 
Taylor,  1  Drew,  642;  Russell  y.  Kellett,  8  Smale  &  G. 
264;  Langford  y.  Gowland,  8  Giff.  617. 

This  doctrine  is  called  the  rule  of  approximation, 
or  cy  prh^  i.  e„  of  carrying  Into  effect  the  testator's 
intentions,  as  nearly  as  may  be,  according  to  the 
rules  of  law.  See  Potter  y.  (}hapin,  6  Paige,  680; 
Lorillard  y.  Coster,  5  Paige,  172. 

American  courts  apply  cy  pris  rules  in  effectuat- 
ing the  especial  design  of  the  testator,  though  not 
in  diyerting  his  charity  to  other  objects  than  those 
specified  in  the  will.  Oilman  y.  Hamilton,  16  HL 
225. 

Where  a  literal  execution  becomes  inexpedient  or 
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See  also  11  L.R.A.2S2;  12  L.R.A.  117;  19  L.R.A.413;  21  L.R.A.454;  22  L. 
R  A.  179;  24  L.  R.  A.  158 ;  38  L.  R.  A.  029. 
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8.  If  the  main  object  of  a  leg^aey  to  to 

support  a  partioular  institution  for  the  promo- 
tion of  a  particular  art,  tlie  gift  will  fall  upon 
failure  of  the  donee,  although  the  bequest  is  to  a 
public  charity. 

(June,  1889.) 

CASE  reserved  for  determination  of  the  whole 
-   court  upon  the  questions  of  law  raised  by 
the  report  of  the  master.     Decree  for  pkUntiffi, 
The  facts  are  stated  in  the  opinion. 


Mr,  A.  A.  Ranney  for  plaintiffs. 
Mr,  Joseph  Wilby   for  Physio-Medical 
Institute. 

HolmeSf  J,,  delivered  the  opinion  of  the- 
court: 

This  is  a  bill  brought  by  the  son  and  widow 
of  John  Stratton,  to  obtain  a  decree  that  one 
fourth  of  the  income  of  the  residue  under  John 
Btratton's  will  directed  by  him  to  be  paid  to  the 
trustees  of  the  Physio-Medical  College  of  Cin- 


impractloable,  the  court  wOl  execute  it  as  nearly  as 
it  can  accordioff  to  the  orifrinal  purpose,  or  cy  pris. 
Bee  Philadelphia  Baptist  Asso.  v.  Hart,  17  U.  8.  4 
Wheat  1  (4  L.  ed.  499):  28  U.  S.  8  Pet.  481  (7  L.  e<1. 
749);  Inslls  v.  Sailors*  Snu^  Harbor,  )i8  U.  S.  8  Pet 
99  (7  L.  ed.  617);  Atty-Gen.  v.  Wanaay,  16  Ves.  Jr. 
882;  Atty-Gen.  v.  Boultbee,  2  "Ves.  Jr.  880;  Atty- 
Gen.  V.  ORlander,  8  Bro.  C9i.  106:  Atty-Gen.  v. 
Green,  2  Bro.  Ch.  498;  Jones  v.  Peacock,  Finch,  245; 
Lewis,  Perp.  604. 

A  charitable  use,  derived  from  the  public,  vested 
in  trust  in  a  municipality,  It  also  beiu^r  the  ben- 
eficiary, may  be  transmuted  to  other  municipal 
purposes  with  the  sanction  of  the  Legislature. 
Mayor,  etc.  of  Newark  v.  Stockton  (N.  J.)  44  N.  J. 
Eq.  179. 18  Cent  Bep.  245. 

If  the  trustee  of  a  charitable  use  be  about  to 
alienate  or  transform  the  property  so  as  to  carry 
into  effect  in  the  most  reasonable  manner,  the  ob- 
ject of  the  grant,  such  act  will  not  be  enjoined. 
Ibid, 

Doctrine  not  usuaUy  adopted  in  construction  of 

'  In  this  country,  the  oonstniotlon  of  wills  cy  pria 
to  not  usually  adopted  on  behalf  of  charities.  Phil- 
adelphia Baptist  Asso.  V.  Hart  17  CJ.  S.  4  Wheat  1 
(4  L.  ed.  499);  Same  v.  Smith,  28  U.  S.  8  Pet  481  (7  L. 
ed.  749);  Going  v.  Bmery,  16  Pick.  107;  Winslow  v. 
Cummings,  8  Cush.  a'SS;  2  Story,  Eq.  S  1162;  4  Kent, 
Com.  6th  ed.  608;  O'Haia,  Wilis,  409;  Ooggeshall  v. 
Pelton,  7  Johns.  Ch.  292. 

The  courts  of  some  States  regard  the  ey  prea 
power  with  disfavor,  as  an  excrescence  on  the  law, 
sapping  and  perverting  it,  ratlier  to  be  cut  off  than 
adopted.  White  v.  Flsk.  22  Conn.  81;  Adye  v. 
Smith,  44  Conn.  60;  Green  v.  Allen,  6  Humph.  170; 
Lepage  v.  McNamara,  6  Iowa,  124. 

The  courts  of  the  State  of  New  York  have  not 
been  invested  with  the  cy  pria  power.  The  repeal 
of  the  Statute  of  Elizabeth  and  the  Mortmain  Acts 
by  the  legislation  of  1788,  abrogated  the  English 
law  of  indefinite  charitable  uses.  See  Bascom  v. 
AlbertHon,  34  N.  Y.  584. 

They  refuse  to  enforce  the  execution  of  a  chari- 
table use  which  cannot  be  executed  except  upon  the 
doctrine  of  cy  pris.  See  Beekman  v.  People,  27 
Barb.  260;  Ayres  v.  Methodist  Epis.  Church,  8 
Sandf .  851;  Wilson  v.  Lynt  16  How.  Pr.  848, 80  Barb. 
124. 

The  prerogative  branch  of  the  cy  pres  power  is  to- 
tally at  variance  with  the  institutions  of  this  coun- 
try and  has  no  existence  whatever  in  the  United 
States.  See  Fontain  v.  Ravenel,  68  U.  S.  17  How.  384 
(16  L.  ed.  86). 

It  certainly  cannot  be  exercised  by  the  judiciary 
of  a  State  whose  Constitution  dednres  that  *i;he 
judicial  department  shall  never  exercise  the  legis- 
lative and  executive  powers,  or  either  of  them,  to 
the  end  it  may  be  a  government  of  laws  and  not  of 
men."    Declaration  of  Bights  (Mass.)  art.  80. 

It  has  never  been  introduced  Into  the  practice  of 
any  court  in  this  country;  and,  if  it  exists  any- 
where here,  it  is  in  the  Legislature  of  the  Common- 
wealth as  succeeding  to  the  powers  of  the  King  as 
parens  potrfce.    See  Fountain  v.  Bavenel,  68  U.  S. 
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17  How.  809,  384  a6  L.  ed.  80,  86);  Moore  v.  Moore,  4 
Dana,  806,  366;  Witman  v.  Lex,  17  Serg.  &  B.  9S; 
Atty-Gen.  v.  Jolly,  1  Rich.  Eq.  108;  Dickson  v. 
Montgomery,  1  Swan,  848;  Lepage  v.  McNamara,  5* 
Iowa,  146:  Bartlet  v.  King,  12  Mass.  545;  Sohfer  v. 
Massachusetts  Qeu,  Hospital,  8  Cush.  496, 487. 

DUAinctUm  bettoeen  charitaJble  and  other  trusts. 

The  most  important  distinctions  between  charl- 
table  and  other  trusts  is  in  the  time  of  duration  al- 
lowed and  the  degree  of  definiteness  required. 
Jackson  v.  Phillips,  14  Allen,  660. 

The  Revised  Statutes  against  perpetuities  and. 
r^rulating  uses  and  trusts  were  aimed  at  private 
trusts  and  accumulations  for  remote  posterity. 
Public  trusts  and  charitable  uses  were  not  within 
the  intention  of  the  Legislature,  or  the  spirit  and 
object  of  the  enactment  Shotwell  v.  Mott  2  Sandf.. 
Ch.60. 

A  dedication  for  pious  or  charitable  purposes 
does  not  vest  a  legal  right  but  merely  creates  a 
pious  or  charitable  trust  which  under  our  statute 
relative  to  religious  corporations  is  turned  into  a 
legal  estate.  Post  v.  Pearsall,  22  Wend.  486.  See- 
Curd  V.  Wallace.  7  Dana,  192. 

Trust  funds  pe\d  for  a  charitable  objoct  are  not 
liable  for  injuries  caused  by  the  torts  of  their 
trustee.  Fire  Ins.  Patrol  v.  Boyd« IL. R.  A.  417,  IS» 
Pa.  624. 

Law  O/gainst  perpetuities  no  application  to  charitable 

trusts. 

The  law'agalnst  perpetuities  and  remoteness  has- 
no  application,  and  there  is  nothing  to  restrain  the 
donor  from  applyhig  such  limitations  and  contin- 
gencies in  point  of  time  to  his  charitable  gift  as  he 
pleases.  Society  for  Propagation  of  the  (Gospel  v. 
Atty-Gen.  8  Russ.  142:  Cbrist^s  Hospital  v.  Grainger^ 
16  Sim.  100, 1  Macn.  &  G.  464,  1  HaU  &  T.  689:  Mc> 
Donogh  V.  Murdoch,  66  U.  S.  16  How.  367  a4  L.  ed. 
732):  Storrs  Agricultural  School  v.  Whitney,  8  New 
Eng.  Rep.  673,  64  Conn.  348. 

When  Buch  uses  arc  consummated,  and  no  longer 
in  fleri^  the  law  of  perpetuity  has  do  application. 
Inglis  V.  Sailors'  Snug  Harbor,  28  U.  8. 3  Pet.  99  i7  L. 
ed.  617):  Coit  v.  Comstock,  61  Conn.  385. 

One  charity  made  contingently  to  succeed  an- 
other does  not  fall  within  the  reason  of  the  rule 
against  perpetuities.  Storrs  Agi'icultural  School  v. 
Whitney,  3  New  Eng.  Rep.  573,  64  Conn.  342. 

The  primary  gift  was  invalid, 'as  there  was  con- 
templated a  period  measured  by  yeans  not  by 
lives,  during  which  there  would  be  no  person  in- 
existence  by  whom  an  absolute  estate  in  possession 
could  be  conveyed,  and  so  there  was  an  unlawful 
suspension  of  the  power  of  alienation.  Cruikahank 
V.  Home  for  the  Friendle68,4  L.  R.  A. 140, 118  N.  Y.  337. 

The  gift  was  not  saved  by  the  fact  that  an  Insti- 
tution, such  as  contemplated  by  the  testator,  could 
have  been  incorporated  under  the  general  law,  as 
such  a  corporation  was  not  intended  or  directed,, 
but  one  formed  under  a  special  charter.  Cruik- 
shank  v.  Home  for  the  Friendless,  supra. 

To  a  similar  effect  are  Leonard  v.  Burr,  18  N.  Y, 
107,  in  which  the  gift  was  to  the  Village  of  Glovers- 
ville,  when  it  should  be  incorporated,  for  a  publio- 
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cinnati,  Ohio,  be  ^aid  to  the  plaintiffs,  on  the 
ground  that  there  is  no  such  institution. 

The  words  of  the  will  are:  "One-quarter  part 
of  the  net  income  is  to  be  paid  semi-annually 
to  the  trustees  of  the  Physio-Medical  College  of 
Cincinnati,  Ohio,  to  be  used  by  the  college  for 
the  promotion  of 'the  Medical  Art  as  favored 
and  believed  in  by  me  during  my  lifetime,  and 
•in  support  of  that  institution,  as  the  trustees 
thereof  shall  from  time  to  time  determine,  the 
same  to  be  paid  to  the  treasurer  of  the  institu- 
tion duly  authorized." 


The  master  reports  that  the  testator  supposed 
that  there  was  a  corporation  of  the  name  used 
by  him,  of  which  one  Curtis,  at  whose  instance 
he  gave  the  legacy,  was  president  or  director; 
that  there  was  no  such  corporation  in  existence 
at  the  testator's  death,  but  that  Curtis  lectured 
and  taught,  alone  or  with  others,  under  that 
name,  and  that  Curtis'  medical  school  was  the 
one  meant  This  school  ceased  to  exist  at  Cur- 
tis'- death  in  1881. 

The  income  is  claimed  by  a  corporation  called 
the  Physio-Medical  Institute.    Assuming  that 


Ulxndy;  Dodsre  v.  Pond,  28  N.  Y.  09,  where  the  be- 
quest was  for  a  college  to  he  founded  in  Liberia; 
Beekman  v.  Bonson,  28  N.  Y.  808,  in  whioh  an  effort 
WBS  made  to  found  a  dispensary;  and  Rose  v.  Bose, 
4  Abb.  App.  Deo.  108.  One  vice  in  aU' these  cases 
iras  that  by  force  of  the  limitations  created  the 
ownership  was  left  ^Vwinging  in  abeyance."  Cruilc- 
shank  v.  Home  for  the  FriendlesB,  4  L.  R.  A.  140, 118 
N.  Y.3SS. 

In  each  of  the  following  cases,  namely,  BratUe 
Square  Church  v.  Grant,  8  Gray,  142;  Wells  v. 
Heath,  10  Gray,  17,  and  Society  for  Promoting 
Theolog.3  ^Education  v.  Atty-Gen.  185  Mass.  28S,— 
there  was  a  devise  to  a  charitable  use  with  a  pro- 
viso that  in  case  of  misapplication  It  should  cfo  to 
tiie  kindred  of  the  donor.  Such  proviso  was  held 
to  be  void  as  offending  the  statute  against  per- 
petuities. But  in  each  case  the  gift  over  was  for  a 
oommerdal,  not  a  charitable,  use;  and  the  law  will 
not,  in  behalf  of  such,  forgive  the  offense  against 
the  statute.  Storrs  Agricultural  School  v.  Whitney, 
8  New  Eng.  Rep.  673, 64  Oonn.  846. 

Funds  cannot  be  eistablished  indefinitely  inalien- 
able in  the  hands  of  those  to  whom  they  are  in- 
trusted, and  their  successors,  the  income  of  which 
Is  to  be  perpetually  devoted  to  uses  which  are  not, 
legally  speaking,  charitable.  Odell  v.  Odell,  10 
Allen,  1;  Bates  v.  Bates,  134  Mass.  111. 

A  provision  in  a  will,  establishing  a  fund  for  the 
preservation,  adornment,  and  repair  of  a  private 
monumental  structure,  creates  a  perpetuity  for  a 
not  charitable,  and  is  void.  Bates  v.  Bates,  134 
111;  Burour  v.  Motteuz,  1  Ves.  Sr.  820;  Doe 
▼.  Pitcher,  6  Taunt.  800;  Lloyd  v.  Uoyd.  2  Sim.  N. 
8. 964:  Bidkard  v.  Robson,  81  Beav.  244;  Fowler  v. 
FOwler,  88  Beav.  ffiLd;  Game  v.  Loug,  8  Week.  Rep. 
Rfk  M ellick  v.  Asylum,  Jacob,  180. 

A  bequest  in  trust  to  the  mayor  of  a  city  and  the 
presidentB  of  two  Incorporated  societies  and  their 
BoooesBors  to  hold  in  trust  forever  constitutes  an 
unlawful  suspension  of  alienation,  and  is  void. 
Cbttman  v.  Grace,  3  L.  R.  A.  145,  note,  112  X.  Y.  299. 

Statute  against  perpetuities  construed.  See 
Crufkshank  v.  Home  for  the  Friendless,  4  L.  R.  A. 
140,  note^  113  N.  Y.  837;  Cottman  v.  Grace,  auprci;  Fire 
Ins.  Patrol  v.  Boyd,  1  L.  R.  A.  417,  note^  120  Pa.  624. 

Where  the  language  of  the  will  is  plain  and  un- 
anibiguous  it  cannot  be  wrested  from  its  natural 
import  in  order  to  avoid  the  effect  of  the  rule 
acrainst  perpetuities.    Cottman  v.  Grace,  suprcL. 

Ohaiildble  tnutB;  when  void. 

It  Is  a  general  principle  in  the  law  of  charities 
that,  if  the  charity  be  general,  indefinite  and  of  a 
mere  private  nature  or  not  within  the  scope  of  the 
Statuto  of  Elizabeth,  it  will  be  treated  as  void,  and 
the  property  must  go  either  as  an  absolute  gift  to 
the  trustee  selected  to  distribute  it,  or  he  must  be 
trustee  for  the  next  of  kin.  Reformed  Prot.  Dutch 
Cburch  V.  Mott,  7  Paige,  77;  Philadelphia  Baptist 
ASBO,  V.  Hart,  17  U.  S.  4  Wheat.  1  (4  L.  ed.  489); 
Fowler  v.  Garlike.  1  Buss.  &  M.  282;  Stubbs  v.  Sar- 
son,  2  Keen,  286;  Ommanney  v.  Butcher,  1  Turn.  & 

If  It  Is  clearly  seen  that  the  testator  had  but  one 
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particular  object  in  his  mind  and  that  purpose 
cannot  be  answered,  the  next  of  kin  will  take, 
there  being  in  such  case  no  general  charitable  in- 
tention. See  Corbyn  v.  French,  4  Ves.  Jr.  419;  De- 
Garcin  v.  liawson,  4  Ves.  Jr.  438,  note. 

If  a  bequest  be  to  an  association  illegally  incor- 
porated it  is  void,  there  being  no  beneficiary  capa- 
ble of  taking.  Philadelphia  Baptist  Asso.  v.  Hart, 
17  n.  S.  4  Wheat  1  (4  L.  ed.  489);  see,  however,  John- 
son V.  Mayne,  4  Iowa,  180. 

Cy  pris  means,  as  near  as  may  be  to  the  charity 
which  has  failed;  hence,  where  a  gift  to  charity 
cannot  be  executed  it  does  not  fall  into  the  residue, 
merely  because  the  residue  may  have  been  dedi- 
cated to  a  charitable  purpose.  See  Mayor  of  Lyons 
V.  Advocate  €ten.  L.  R.  1  App.  Gas.  91. 
.  And  this  rule  applies  to  a  surplus  of  fund,  not 
contemplated  by  the  donor  (see  Bishop  of  Here- 
ford V.  Adams,  7  Ves.  Jr.  824);  and  conversely 
to  a  deficiency  where  the  intention  is  carried  out 
cy  pris  to  the  extent  of  the  fund.  See  Atty-Gen.  v. 
Pyle,  1  Atk.  436. 

Where  a  gift  is  to  trustees  conditioned  for  the 
payment  of  a  certain  sum  in  charity,  that  sum  is 
not  to  be  increased  because  the  incomes  increase. 
See  Atty-Gen.  v.  Wax  Chandlers*  Co.  L.  R.  8  £q. 
Gas.  462. 

A  fund  is  not  sustainable  where  the  trustees  have 
an  absolute,  uncontrollable  power  of  disposition, 
and  may  absorb  the  whole  (see  Ellis  v.  Selby,  7  Sim. 
352):  or  to  objects  of  benevolence  such  as  the  trustee 
in  his  discretion  should  approve  of  or  think  most 
advantageous  or  beneficial.  See  Morice  v.  Bishop 
of  Durham,  10  Ves.  Jr.  523;  Williams  v.  Kershaw,  5 
L.  J.  N.  S.  (Ch.)  84, 6  CJlark  &  F.  lU;  Brown  v.  Yeale,  7 
Ves.  Jr.  60,  note;  Saltonstall  v.  Sanders,  11  Allen,  446. 

In  Mi  s  <achusetts  a  bequest  of  plate,  pictures, 
etc.,  to  o  le  as  executor  to  dispose  of  absolutely  as 
he  may  deem  expedient,  vested  an  absolute  prop- 
erty in  bim  which  passed  to  his  kin  upon  his  death 
before  qualifying  as  executor.  Wells  v.  Doane,  3 
Gray,  201;  but  compare  Jackson  v.  Phillips,  14 
AUen.  684. 

Testator  bequeathed  the  residue  to  his  executors 
in  trust  to  pay  and  apply  the  same,  in  such  sums 
and  at  such  times  as  they  should  think  fit,  to  one  or 
more  societies  for  the  support  of  indigent,  respect- 
able persons,  giving  them  "full  discretionary  power 
as  to  the  disposition  of  the  same,  but  so  thut  it  shall 
be  applied  to  objects  of  charity."  It  was  held 
void,  for  being  for  a  general  indefinite  charitable 
purpose,  without  fixing  any  particular  object. 
Beekman  v.  People,  37  Barb.  200.  Compare  Beek- 
man V.  Bonsor,  23  N.  Y.  298. 

Where  object  too  indefinite^  the  trust  fads. 

A  trust  which  by  its  terms  may  be  applied  tO  ob- 
jects which  are  not  charitable  In  the  legal  sense, 
and  to  persons  not  defined  by  name  or  by  class,  is 
too  indefinite  to  be  carried  out  Chamberlain  v. 
Steams,  111  Mass.  267:  James  v.  Allen,  3  Meriv.  17; 
Morice  v.  Bishop  of  Durham,  9  Ves.  Jr.  899, 10  Ves. 
Jr.  522. 

A  devise  in  trust  'io  distribute  the  residue  in 
such  manner  as  in  his  discretion  shall  appear  best 


See  also  15  L.R.  A.   235; -21  L.R.A.454. 
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it  would  be  possible  for  that  corporation  to  take 
a  gift  to  the  Pbvsio-Medical  College  {Hinckley 
V.  Thatcher,  189  Mass.  477;  Tucker  y,  SeamarCs 
Aid  Society,  7  Met.  188,  209),  it  could  not  do  so 
in  tbe  absence  of  evidence  appropriating  to  it  a 
name  which  on  its  face  denotes  a  aifferent  body. 
Minot  V.  Baton  Asylum  dt  Farm  Bcliool,  7 
Met.  416;  Am,  Bible  Society  v.  Prati,  9  Allen, 
109. 

But  the  evidence  has  not  that  effect,  and  the 
master  finds  that  the  name  in  the  will  does  not 


mean  the  Physio -Medical  Instittite.  We  do  not 
think  that  the  claim  of  this  defendant  had  suf- 
ficient ground  to  warrant  the  alJowanoe  of  its 
costs  out  of  the  fund. 

The  plaintiff  has  argued  that  the  income 
should  not  be  applied  cy  prh.  The  Attorney- 
General  makes  no  argument  that  it  should  be 
so  applied.  The  attempt  of  the  Physio-Medical 
Institute  to  raise  the  question  by  an  amendment 
to  its  answer  was  disallowed  and  it  did  not  seek 
to  reopen  the  matter  at  the  hearing  before  us. 


calculated  to  cany  out  wlshee  which  I  have  ez- 
prened  or  may  express  to  him**  Is  too  indefinite  to 
be  carried  out.  Olllffe  v.  Wells,  190  Mass.  221; 
Nichols  V.  AUen,  180  llass.  211. 

'*To  disburse  from  my  estate  to  such  worthy  per- 
flons  and  objects  as  she  may  deem  proper,  such 
sums  as  it  Is  her  pleasure  thus  to  appropriate,  not 
to  exceed  in  all  five  thousand  dollarB,"  was  held  to 
be  Invalid.  Bristol  v.  Bristol,  2  New  Eng,  Rep.  TSO, 
l»  Conn.  242. 

A  devise  of  a  farm  to  selectmen  of  a  town  In 
trust,  the  rents,  incomes,  and  profits  to  be  appro- 
priated to  the  support  of  a  flrospel  minister  or  min- 
isters, conveys  to  devisees  a  fee  of  the  premises. 
Wells  V.  Heath,  10  Gray,  27.  See  Cottman  v.  Grace, 
8  L.  B.  A.  145,  tiofe,  112  N.  Y.  299. 

A  cemetery  corporation,  which  voluntarily  uses 
Its  funds  for  objects  akin  to  the  purposes  of  its  or- 
ganiaatlon,  is  not  a  public  charity,  but  is  liable  to 
the  proprietor  of  a  grave  for  the  nefirUgrent  burial 
of  a  stranger  therein.  Donnelly  v.  Boston  Catholic 
Cemetery  Asso.  6  New  Eng.  Bep.  741, 146  Mass.  163^ 

TFTten  tnut  results  to  te8tator*8  legatees  or  nest  0/ fc<n. 

If  the  trust  set  up  is  a  lawful  one,  it  inures  to  the 
benefit  of  the  cestui  gue  tnut,  and  if  it  is  unlawful, 
the  heirs  or  next  of  kin  take  by  way  of  resulting 
trust.  Boson  v.  Statham,  1  Eden,  608, 1  Cox,  Ch.  16; 
Bussell  V.  Jackson,  10  Hare,  204;  WaUgrave  v.  Tebbs, 
2Kay&J.818. 

When  a  gift  or  bequest  is  made  in  terms  clearly 
manifesting  an  intention  that  it  shall  be  taken  in 
trust,  and  the  trust  is  not  sufBciently  defined  td  be 
carried  into  effect,  the  donee  or  legatee  takes  the 
legal  title  only,  and  a  trust  results  by  Implication 
of  law  to  the  donor  and  his  representatives  or  to 
the  testator^s  residuary  legatees  or  next  of  kin. 
Nichols  V.  AUea,  180  Mass.  212;  Minot  v.  Baker,  6 
New  Eng.  Bep.  688, 147  Mass.  849;  Sheedy  v.  Roach, 
124  Mass.  472;  Thayer  v.  Wellington,  9  Allen,  288; 
Briggs  V.  Penny,  8  De  G.  ft  Sm.  625,  8  Maon.  &  G. 
646. 

Where  devisee  takes  the  legal  title  only,  and  not 
the  beneficial  interest,  and  the  trust  is  not  suffi- 
ciently defined  by  the  will  to  take  effect,  the  equi- 
table interest  goes  by  way  of  resulting  trust  to  the 
heirs  or  next  of  kin.  Olllffe  v.  Wells,  180  Mass.  225: 
Sears  v.  Hardy,  120  Mass.  641;  Nichols  v.  Allen,  180 
Mass.  zii* 

A  clause  in  a  will  which  is,  in  effect,  a  mere  au- 
thority to  a  third  person  to  direct  how  a  specified 
sum  should  bo  disposed  of  is  inoperative,  and  the 
sum  named  therein  being  a  void  bequest  falls  into 
the  residue  of  the  estate.  See  Bristol  v.  Bristol,  2 
New  Eng.  Bep.  769,  68  Conn.  242L 

Where  the  beneficiary  dissolved  its  organization 
and  ceased  to  be  a  visible  church  the  trustees  hold 
the  estate  as  a  resulting  trust  f  qr  the  testator's  heirs 
at  law.    Easterbrooks  v.  Tilllnghast,  6  Gray,  17. 

The  devise  to  an  unincorporated  society  which 
could  not  take  the  legal  estate  descended  to  the 
heirs  subject  to  the  trust  which  they  were  bound 
to  execute.  Bartlett  v.  Nye,  4  Met.  878;  Sohier  v. 
8t  Paul's  Church,  12  Met.  2BL 

LeoiiUiture  may  trarufer  tttXe  to  cestui  gue  trust. 
The  Legislature  has  power  to  'transfer  the  legal 
5L.R.A, 


title  from  the  naked  trustees  to  the  cestui  Que  trusty 
after  the  latter  were  incorporated.**  Beformed 
Prot.  Dutch  Church  v.  Mott,  7  Paige,  77;  Bobertsoa 
V.  Bullions,  9  Barb.  IGL 

Act  of  March,  1801, 8  4,  transferred  to  the  trustees 
of  an  incorporated  religious  society,  without  any 
conveyance,  the  legal  title  of  any  real  or  personal 
property  held  in  the  name  of  others  upon  a  mere 
naked  trust,  for  the  use  of  the  church  or  congrega- 
tion, or  of  the  corporators.  The  Act  of  April  6, 
1818,  S  4,  is  a  literal  copy  of  the  Act  of  March,  1801, 
i  4.  Voorhees  v.  Presbyterian  Church,  6  How.  Pr. 
63. 

In  1688  Harvard  made  his  donation  to  the  school 
in  Newtown  (now  Cambridge),  an  indefinite  and 
perpetual  succession  of  scholars,  etc.,  but  did  not 
appoint  any  trustees,  so  his  charity  must  have  failed 
had  not  the  Colony  Legislature  appointed  trustees 
to  receive  and  manage  it;  and  in  16S0  this  Legisla- 
ture acted  on  the  principles  of  cy  pris  (that  is,  exe- 
cuted the  donor*s  intentions  as  near  as  could  be 
done),  and  transferred  this  donation  from  an  imin- 
corporated  school  to  Harvard  College,  made  a  body 
politic  in  1642.  So  in  the  case  of  the  Hopkinton 
lands,  A.  D.  1741,  in  which  chancery  had  appointed 
trustees;  our  Legislature  placed  the  charity  estates 
in  new  hands,— lands  given  to  support  schools  for- 
ever, among  tbe  inhabitants  of  a  defined  territory, 
not  unincorporated,  continually  varying;  the  Legi^ 
lature  gave  effect  to  the  donation  by  Acts  of  inoor^ 
poratlon.  It  acted  on  the  same  principles  in  the 
cases  of  the  Ipswich  school  lands,  A.  D.  1756;  Wil- 
liamstown  School  Act,  March  8, 1786;  Hopeland  Dis- 
trict Act,  March  7, 1791,  March,  1797;  Charlestown 
School  Lands  Act,  June  17, 1780;  Dummer*s  Academr 
Act,  March  27, 1784;  Derby  School  Act,  Novemlier 
11, 1784,  etc. 

This  has  been  the  invariable  practice  of  our  Leg- 
islature thus  to  appoint  corporate  trustees  to  take, 
hold,  and  manage  the  legal  estate,  since  1642.  See  4 
Dane,  Abr.  248. 

Statutes  are  held  valid  which  axe  clearly  just  and 
reasonable  and  conducive  to  the  general  w^are, 
even  though  they  operate  In  a  degree  upon  exist- 
ing rights.    Ross  v.  Worthlngton,  11  Minn.  488. 

A  statute  power  must  be  strictly  pursued,  and 
must  be  pursued  in  the  mode  and  form  prescribed 
by  the  Act  creating  it,  or  by  the  Act  which  regu- 
lates its  exercise.    Curtis  v.  Leavitt,  15  N.  Y.  180. 

CharUahle  gifts ;  w?uU  are. 

In  British  Museum  v.  White,  2  Sim.  &  Stu.  606,  a 
charitable  gift  was  defined  to  be,  ^'Bvery  grift  for  a 
public  purpose,  whether  local  or  general,  although 
not  a  charitable  use  within  the  common  and  nar- 
row sense  of  those  words.** 

In  Jones  v.  Williams,  Ambl.  661,  Lord  Camden 
gives  this  practical  definition,  viz.:  '^A  gift  to  a  gen- 
eral public  use  which  extends  to  tiie  poor  as  well  aa 
to  the  rich."  This  definition  has  been  repeatedly- 
approved  by  this  and  other  courts.  See  Wright  v. 
Linn,  9  Pa.  483;  Coggeshall  v.  Pelton,  7  Johns.  Cb. 
294;  Mitford  v.  Reynolds,  1  PhiL  Ch.  191;  Perin  v. 
Carey,  65  U.  S.  24  How.  606  a6  L.  ed.  711);  Jackson  v. 
Phillips,  14  AUen,  656. 

The  true  test  of  a  legal  public  charity  is  the  ohar- 


188a 


Str-vtton  v.  Phtbio-Mbdigal  Inbtitutb. 


87 


Id  the  alnence  of  argument  we  see  no  suffi- 
cient reason  for  directing  a  sebeme  to  be 
framed. 

In  the  first  place  it  does  not  appear  that  the 
will  creates  a  public  charity.  It  does  not  pur- 
port to  found  an  institution  as  in  Tainter  v. 
(Mark,  5  Allen »  66;  Atty-Oen.  v.  Lonsdale,  1 
Sim.  105;  RusseU  v.  AUen,  107  U.  S.  168  [37 
L.  ed.  397J;  but  to  give  the  fimd  to  one  already 
in  existence  and  having  a  determinate  charac- 
ter.   It  would  seem  that  Mr.  Curtis'  medical 


school  in  fact»  and  the  supposed  corporation  in 
the  mind  of  the  testator  were  neither  of  them 
free  or  public  schools,  as  in  Boatfard  BeligimiB 
Society  v.  Harriman,  125  Mass.  821,  and  Jfcfor- 
ville  V.  Fowle,  144  Mass.  109,  4  New  Eng.Rep. 
89  (see  Melntire  v.  Zane»tiUe,  17  Ohio  £^ 
852),  but  were  both  private  pecuDiary  enter- 
prises, to  the  support  of  which  the  trustees, 
that  is  to  say  the  party  interested,  had  power 
to  apply  the  whole  incpme.  Such  an  enterprise 
is  not  a  public  charity  even  if  indirectly  it 


acter  of  the  object  sougrht  to  be  attained,  the  pur- 
pose to  which  the  gitt  is  to  be  applied,  not  the 
motive  of  the  donor.  f*ire  Ins.  Patrol  v.  Boyd,  120 
Fa.  684,  1L.R.  A.  417,  note. 

A  corporation  which  in  the  performance  of  its 
corporate  duties  is  acting,  without  gain  or  profit, 
in  aid  and  ease  of  the  municipal  government  in  the 
preservation  of  life  and  property  at  fires,  whether 
as  a  Tolunteer  or  not,  is  a  public  charity  and  not 
lubject  to  the  doctrine  of  regpondeat  superior.  IMd. 

A  devise  to  a  lodge  of  Odd  Fellows  *'f  or  the  ben- 
efit of  the  widows  and  orphans*'  is  suf^dently 
d^nite  to  be  sustained  as  a  charity.  Helskell  v. 
Ghickaaaw  Lodge,  4  L.  B.  A.  699;  Dickson  v.  Mont- 
gomery, 1  Swan,  386:  Green  v.  Allen,  6  Humph.  204; 
Franklin  v.  Armfield,  3  Sneed,  347:  Frieraon  v.  Gen- 
eral Presby.  Assembly,  7  Heisk.  684;  State  v.  Smith, 
16  Lea,  684;  Gass  v.  Boas,  3  Sneed,  Z13, 

If  a  gift  is  made  to  one  charity  in  the  first  in- 
stance, and  then  over  to  another  charity  upon  the 
happening  of  a  contingency  which  may  or  may  not 
take  place  within  the  limit  of  the  rule,  the  Umita- 
tioa  over  to  the  second  charity  is  good.  Chrises 
Hospital  V.  Grainger,  16  Sim..83, 1  Macn.  &  G.  460, 1 
Hall  &  T.  533:  McDonogh  v.  Murdoch,  56  U.  8. 15 
How.  867, 412,  415  (14  L.  ed.  788);  Russell  v.  Allen.  107 
U.  8. 168  (27  L.  ed.  307):  Storrs  Agricaltur&l  School 
V.  Whitney,  3  New  Eng.  Rep.  578, 54  Conn.  847;  Odell 
T.  Od^  10  Allen,  7. 

Public  ehariUMe  use  not  presumed. 

This  ooart  wfQ  not  presume  a  public  charitable 
use  where  none  was  declared,  although  the  bequest 
waa  to  the  trustees  of  a  religious  society.  Cited  in 
2  Pom.  Eq.  Jur.  585w  See  Gloucester  v.  Wood,  8 
Hare,  131, 1S6-148;  Lewis  v.  Allenby,  L.  B.  10  Eq.  668; 
Wilkinson  v.  Barber.  L.  B.  14  Eq.  96;  Glllam  v.  Tay- 
lor, L.  B.  16  Eq.  681;  Atty-Gen.  v.  Eastlake,  11  Hare, 
206,  21S:  Pooook  V.  Atty-Qea.  L.  R.  3  C!h.  Dlv.  842; 
Be  Jarman'B  Estate,  L.  R.  8  Ch.  Div.  584;  Be  Wll- 
liams,  L.  B.  5  Ch.  Div.  786:  Be  Bhrkett,  L.  B.  9  Ch. 
IHt.  576;  Be  Hedgman,  L.  R.  8  Ch.  Dlv.  156;  Mills  v. 
Fkrmer,  1  Meri  v.  55;  Moggrldge  v.  Thackwell,  7  Ves. 
Jr.  86;  Saltonstall  v.  Sanders,  11  Alien,  446;  Jackson 
▼.  FtaHlips,  14  Allen,  630;  American  Academy  of  A. 
fr  8.  V.  Harvard  College,  12  Gray,  562;  Vldal  v.  Gi- 
imrd,  4S  XT.  a  2  Ho^.  127  (U  L.  ed.  2G6);  Cresson's  Ap- 
peal, 30  Pa.  4Sn;  Price  v.  Maxwell,  28  Pa.  28,  86; 
Franklin  v.  Armfield,  2  Sneed  (Tenn.)  805;  Bussell 
V.  Allen,  5Di]L  235;  Boxford  Sec.  Relig.  Society  v. 
Harriman,  125  Bfass.  821;  Ould  v.  Washington  Hos- 
pital, 95  U.  S.  808  (24  L.  ed.  450);  Goodell  v.  Union 
Aaao.  29  N.  J.  Eq.  82;  De  Camp  v.  Dobbins,  29  N.  J. 
Eq.  86;  Cory  Univ.  Society  v.  Beatty,  28  N.  J.  Eq. 
570;  Stevens  v.  Shlppen,  28  N.  J.  Eq.  487;  Clement  v. 
Hjde,  60  y t.  716;  Craig  v.  Secriet,  54  Ind.  419;  Masun 
▼.  Methodist  Epis.  Church,  27  N.  J.  Eq.  47;  Cruse  v. 
Aztell,  50  Ind.  48:  Old  South  Society  v.  Crocker,  119 
Ifaas.  1;  ZelsweisB  v.  James,  68  Pa.  465. 

WhiSt  are  not  pubUc  charities. 

When  there  is  a  body  or  a  definite  number  of  per- 
aoDS  clearly  pointed  out  by  the  terms  of  the  gift  to 
x«oeiTe»  control,  and  enjoy  the  benefits  of  the  be- 
qiaest.  It  Is  not  a  public  charity,  however  carefully 
Bod  exclusively  the  trust  may  be  restricted  to  re- 

5L.R,A. 


llgious  uses  alone.    Old  South  Society  v.  Crocker, 
119  Mass.  28. 

A  devise  to  persons  named,  their  heirs  and  assigns 
forever,  and  to  the  survivor  of  them  and  his  heirs 
forever,  in  trust  to  manage  and  appropriate  such 
part  of  the  principal  and  interest  as  they  may  deem 
best  in  aid  and  support  of  my  children  and  their 
descendants  who  may  be  destitute,  is  not  a  public 
charity  and  is  invalid.  Kent  v.  Dunham,  2  New 
Eng.  Rep.  655, 142  Mass.  216. 

A  cemetery  corporation  which  voluntarily  uses 
its  funds  for  objects  atdn  to  the  purposes  of  its  or- 
ganization, is  not  a  public  charity.  Donnelly  v. 
Boston  Catholic  Cemetery  Asso.  6  New  Eng.  Bep. 
741, 146  Mass.  163. 

Gifts  to  trustees  to  be  applied  .**f or  benevolent 
purposes"  at  their  discretion,  or  *^  such  benevo- 
lent purposes"  as  they  shall  agree  upon,  do  not  cre- 
ate a  public  charity  (Chamberlain  v.  Stearns,  111 
Mass.  267;  James  v.  Allen,  8  Meriv.  17;  Norris  v. 
Thomson,  19  N.  J.  Eq.  307;  Thomson  v.  Norris,  20  N. 
J.  Eq.  480);  as  a  bequest  to  my  executors  and  the 
sorvivor  of  them,  or  their  successors,  to  be  by  them 
distributed  to  such  persons,  societies,  or  institutions 
as  they  may  consider  most  deserving.  Nichols  v. 
Allen,  180  Mass.  211. 

A  peculiar  bequest  for  the  establishment  of  a  dis- 
pensary was  held  not  sustainable  as  a  charitable 
use.    See  Beekman  v.  People,  27  Barb.  260. 

A  bequest  for  the  distribution  of  books,  in  which 
the  author  describes  the  system  by  which  the  land 
owners  of  the  country  hold  the  title  to  their  lands 
as  robbery,  is  not  such  a  charity  as  the  courts  will 
enforce.  See  Hutohihs  v.  George,  12  Cent.  Bep.  252, 
44N.J.Eq.l24. 

A  bequest  to  an  infidel  society  hereafter  to  be  In- 
corporated is  void,  not  being  for  a  charitable  use. 
See  Zeiswedss  v.  James,  68  Pa.  465. 

A  mutual  aid  society  is  not  a  charity.  See  Babb 
V.  Beed,  6  Bawle,  151;  Swift  v.  Easton  Beneficial 
Soc.  78  Pa.  862. 

Nor  are  ''Friendly  Societies."  See  Be  dark^s 
Trust,  L.  B.  1  Ch.  Div.  497;  Pease  v.  Pattinson.  L.  B. 
82  Ch.  Div.  154. 

0^6  bequest  for  the  erection  of  monuments  to 
the  memory  of  certain  persons  is  valid;  but  the  be- 
quest for  assisting  to  raise  monuments  to  the  mem- 
ory of  all  other  officers  and  soldiers  from  the  State 
who  distingruished  themselves  is  void  on  account 
of  the  impossibilty  of  its  performance.  Gilmer  v. 
Gihner,  42  Ala.  28. 

Ohanury  jurisdiclUm  over  eharUable  trust. 

Chancery  exercised  jurisdiction  over  charitable 
trusts  antecedent  to  the  Statute  of  Elizabeth;  and 
although  this  statute  was  never  in  force  in  Penn- 
sylvania, yet  the  common  law  of  that  State  had  al- 
ways recognized  the  chancery  jurisdiction  in  cases 
of  charily.  Tates  v.  Yates,  9  Barb.  886;  Vldal  v. 
Girard,  48  U.  S.  2  How.  127  (11  L.  ed.  206).  See  Fire 
Ins.  Patrol  v.  Boyd,  1 L.  B.  A.  417,  note,  120  Pa.  624, 
628. 

Independently  of  the  Statute  of  Elizabeth,  courts 
of  equity  favor  the  doctrine  of  trusts  for  charitable 
purposes,  and  exercise  original  and  plenary  Juris- 
diction over  them,  and  may  maintain  and  enforce 
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serves  charitable  ends.  Atty-Oen,  v.  Betoer,  2 
Vern.  387;  Atip'Oen.Y,NeiDcombe,  14  Vea.  Jr.  1, 
7:  Atty-Oen,  y,  HaberdasJiert^  Co,  1  Myl.  &  K. 
420.  See  Drury  v.  MUick,  10  Allen,  169,  180; 
Ca^ne  v.  Long,  2  De  G.  F.  «&  J.  75,  79;  Thorn- 
9on  Y.  Shakeepear,  1  De  G.  F.  &  J.  899,  406, 
408. 

If  the  will  allowed  the  fund  to  be  applied  to 
purposes  not  charitable,  the  gift  fails  as  a  char- 
ity.   Botch  Y.  Emerson^  105  Mass.  481,  488; 


Salionstall  y.  Sanders,  11  Allen,  446,  464;  Mih 
rice  V.  Bishop  of  Durham,  9  Ves.  Jr.  899.  406; 
Ellis  V.  /Sc%,  1  Myl.  &  Cr.  286,  299. 

In  the  next  place  we  think  that  it  appears 
from  the  facts  that  the  gift  is  primarily  to  the 
trustees  of  the  college;  and  that  the  college  is 
in  another  State;  that  the  income  is  to  be  used 
by  the  college  and  that  the  whole  of  it  may  be 
used  for  its  own  support  in  the  discretion  of 
the  trustees,  as  well  as  from  the  circumstances 


them  by  tbelr  own  powers.  Williams  v.  Pearson, 
88  Ala.  299;  LaGrange  County  v.  Rogers,  55  lad.  297; 
Howard  v.  American  Peace  Society,  49  Me.  289; 
Bef  ormed  Prot.  Dutch  Church  v.  Hott,  7  Paig:e,  77; 
Miller  v.  Atkinson,  63  N.  C.  587;  Sowers  y.  Cyrenius, 
88  Ohio  St.  29;  Dodge  v.  WilUams,  46  Wis.  9L 

There  need  not  he  any  legally  existing  institu- 
tion to  receive  the  gift,  but  the  object  or  purpose 
of  the  gift  must  be  speoifled.  Norris  v.  Thomp- 
son, 19  N.  J.  Eq.  814;  Williams  v.  Williams,  8  N.  Y. 
547;  Owens  v.  Missionary  Society  of  M.  K  Church, 
14  N.  Y.  897;  Beekman  y.  Bonsor,  28  N.  Y.  296. 

The  beneficiaries  must  necesBarily  be  described 
in  the  wiU  or  gift  in  general  Iterms.  Colt  v.  Com- 
stock,  51  Conn.  877. 

It  is  tbelr  number  and  the  indeflnlteness  of  the 
object  which  is  theessentialelement  which  consti- 
tutes a  charity.  Newson  v.  Starke,  46  Ga.  08;  Simp- 
son Y.  Welcome,  73  Me.  601;  Saltonstali  y.  Sanders, 
11  Allen,  466:  Burr  y.  Smith,  7  Vt.  24L 

According  to  the  law  of  Bngland  as  understood 
at  the  time  of  the  American  Revolution,  and  as  it 
exists  at  this  day,  conveyances,  devises,  and  be- 
quests for  the  support  of  charity  or  religion, 
though  defective  for  the  want  of  such  a  grantee 
or  donee  as  the  rules  of  law  require  in  other  cases, 
would  be  supported  and  established  in  the  court  of 
ohancery.  Kennedy  v.  Palmer,  1  Thomp.  &  C.  584, 
note.  See  Williams  v.  Williams,  8  N.  Y.  541;  Re 
Christ's  College,  1  W.  BL  90;  Going  v.  Emery,  16 
Pick.  107;  Burr  v.  Smith,  7  Vt  241;  McCartee  v. 
Orphan  Asylum  Society.  9  Cow.  487;  Philadelphia 
Baptist  Asso.  v.  Hart,  17  U.  S.  4  Wheat.  1  (4  L.  ed. 
499);  Vidal  v.  Gbard,  48  U.  S.  2  How.  127  ai  L.  ed. 
205);  Inglls  v.  Sailors*  Snug  Harbor,  28  U.  S.  8  Pet. 
99  (7  L.  ed.617). 

A  full  grant  of  equity  powers  carries  all  the 
powers  which  are  exercised  by  the  T!ngH<^h  chan- 
cery courts  acting  within  their  regular  Jurisdic- 
tion.   Pell  V.  Mercer,  14  B.  L  438. 

Funds  supplied  from  the  gift  of  the  Crown,  or 
from  the  gift  of  the  Legislature,  or  from  private 
gift,  for  any  legal,  public  or  general  purpose,  are 
charitable  funds  to  be  administered  by  courts  of 
equity.  See  Nightingale  v.  Goulbum,  5  Hare,  484, 
486;  Dolan  v.  Macdermot  L.  R.  5  Eq.  60,  L.  B.  8  Ch. 
676;.Atty-Gen.  v.  Earl  of  Lonsdale,  1  Sim.  105;  Atty- 
Gen.  v.  Webster,  L.  R.  20  Eq.  483;  Drury  v.  Katick, 
10  Allen,  169;  Townley  v.  BedweU,  6  Ves.  Jr.  194. 

If  the  gift  be  charitable  it  is  good,  however  gen- 
eral. Morice  V.  Bishop  of  Durham,  9  Yes.  Jr.  405; 
Horde  v.  Earl  of  Suifolk,  2  MyL  &  K.  59;  Waldo  v. 
Caley,  16  Yes.  Jr.  206;  Perry,  Trusts,  §  706  and 
cases  cited;  Bispham,  Eq.  §  119.  See  also  R.  L  Pub. 
Stat.  chap.  178,  fl  6;  Pell  v.  Mercer,  14  R.  I.  446. 

Courts  of  equity  may  exercise  the  cy  pres  power. 

There  is  no  branch  of  the  law  which  has  been 
more  diligently  explored  than  that  which  relates 
to  charitable  uses  and  to  the  exercise  of  the  cy  pris 
power.  The  result  has  been  to  create  or  confirm 
the  belief  that  the  power,  apart  from  the  preroga- 
tive power,  is  a  regular  chancery  power,  and  that 
there  is  no  reason  why  any  court,  invested  with  full 
oKanoery  powers,  and  untramroeled  by  precedent 
or  legislation,  should  not  assume  and  exercise  it. 
The  progi^ees  of  this  belief  in  the  Supreme  Court  of 
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the  United  States  is  very  instructive.  Phila.  Bap* 
tist  Asso.  V.  Hart,  17  U.  S.  4  Wheat.  1  (4  L.  ed. 
499/;  Yidol  v.  Glrard,  43  U.S.  2  How.  127  (11  L.  ed.  205); 
RusseU  V.  AUen,  107  U.  8. 163  (27  L.  ed.  887). 

The  Supreme  Judicial  Court  of  Massachusetts 
has  accepted  it  with  hearty  faith  (see  Jackson  v. 
Phillips,  14  Allen,  639,  574;  Tainter  v.  Clark,  5  Allen« 
66;  Gomg  V.  Emery.  16  Pick.  119);  and  it  is  part  of 
the  common  law  of  that  State.   Dexter  v.  Gardner, 

7  Allen,  246. 

There  are  other  States  in  which  the  same  view 
has  prevailed.  Estate  of  Hinckley,  58  CaL  457; 
Academy  of  the  Visitation  v.  Clemens,  60  Mo.  167; 
Erskin^v.  Whitehead,  84  Ind.  857:  Heuser  v.  Harris, 
42  111.  425;  Hesketh  v.  Murphy,  86  N.  J.  Eq.  804;  Clem- 
ent V.  Hyde,  60  Vt  716;  Bispham,  Eq.  §  180;  Pell  v. 
Mercer,  14  R.  L  436. 

The  courts  of  Kentucky  carry  out  the  cypres 
doctrine  in  cases  of  uncertain  trustees  and  objects. 
Cromie  v.«Louisville  Orphans  Home  Boc.  8  Bush, 
865;  Baptist  Church  v.  Presbyterian  Church,  18  B. 
Mon.  685;  Hadden  v.  Chord,  8  B.  Mon.  70;  Atty-Gen. 
Y.  Wallace,  7  B.  Mon.  611;  Moore  v.  Moore,  4  Dana, 
854;  GasBV.  WlUiite,  2  Dana,  170;  Curling  v.  Curlingr, 

8  Dana,  88. 

The  Supreme  Court  of  Rhode  Island,lhaviDg  full 
ohancery  powers  by  statute,  has  so  much  of  the 
oypris  p6wer  as  is  exercised  by  English  chancery, 
without  recourse  to  the  prerogative  powers  dele- 
gated to  it  in  particular  cases  by  the  sign  manual  of 
the  Crown.    Pell  v.  Mercer,  14  R.  L  412. 

In  this  State  there  is  no  reported  decision  in 
which  the  doctrine  of  cy  pris  has  been  adopted, 
though  the  decision  in  Brown  v.  Meeting  Street 
Baptist  Society,  9  R.  1. 177,  rests  upon  the  principles 
which  lie  at  the  foundation  of  the  doctrine.  There 
are,  however,  unreported  cases  in  which  the  doc- 
trine has  been  recognized  or  applied.  The  earliest 
of  these  is  the  case  of  Gardiner  v.  Kingston  Acad- 
emy (decided  in  Washmgton  County  in  1810),  cited 
in  PeU  v.  Mercer,  14R.  L  4S7. 

In  one  case  an  ancient  charity  which  had  ceased 
to  be  useful  as  originally  founded  was  applied  to 
other  purposes;  and  m  another  case  a  charity  which 
could  not  be  carried  out  as  intended  by  the  founder 
was  settled  in  a  different  manner.  St.  Michae1*B 
Church  V.  Sayles  (Bristol  County,  May,  1882;,  and 
Atty-Gen.  v.  Newport  (Newport  County,  March 
Term,  1882),  cited  in  Pell  v.  Mercer,  14  R.  L  487.  af- 
firmed in  R.  L  Hospital  Trust  Co.  v.  Olney,  14  R.  I. 
449. 

In  Pell  v.  Mercer,  fupra.  It  was  held  that  the  be- 
quest should  be  paid  to  the  Townsend  Aid  for  the 
Aged,  in  Newport,  as  most  closely  corresponding 
to  the  designation  in  the  will.  Pell  v.  Mercer,  14  R. 
L  412. 

In  Peckham  v.  Newton,  2  New  Eng.  Rep.  608,  15 
R.  1. 821,  the  bequest  was  made  to  the  **  Home  for 
the  Aged,  a  benevolent  association  in  said  New- 
port.** when  there  was  no  such  association. 

Ohancery  wfU  sustain  dedications  to  puhlfc  charities. 

Where  the  fund  was  dedicated  to  the  inhabitants 
of  the  village  for  a  schoolhouse.  as  a  donation  or 
gift  to  a  public  charity,  it  is  a  dedication  to  a  pub- 
lic use.  Potter  v.  Chapm,  6  Paige,  689;  Mowry  y. 
Providence,  10  R.  L  56. 
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under  which  the  will  was  made;  that  the  main 
•object  is  the  support  of  the  particular  institu- 
tion which  the  testator  had  in  mind;  and 
that  the  promotion,  in  Ohio,  of  Thomsonism, 
the  form  of  medical  art  believed  in  by  the  tes- 
tator, was  to  be  accomplisbed  as  incident  to 
that  object.  It  is  immaterial  to  this  conclusion 
whether  the  name  described  an  existing  bene- 
ficiary or  not.  At  least  it  described  an  institu- 
tion which  was  supposed  by  the  testator  to  ex- 


ist and  of  which  his  friend  was  supposed  to  be 
an  ofDcer. 

The  testator^s  belief  as  to  facts  has  the  same 
effect  upon  the  construction  of  bis  language, 
whether  his  belief  was  right  or  mistaken.  Then, 
if  the  foregoing  construction  of  the  will  is  not 
strict,  even  if  the  gift  were  to  a  public  charity, 
probably  the  gift  would  fail  upon  the  failure  of 
the  donee.  The  main  doubt,  if  it  were  conceded 
that  the  gift  was  charitable,  would  arise  on  the 


Property  in  some  cases  may  be  erninted  or  dedi- 
<aited  to  the  use  of  a  body  incapable  of  holdlngr  in  its 
own  right.  Robertson  y.  Bullions,  0  Barb.  79;  Hart- 
ford Baptist  Church  v.  Witberell,  8  Paige,  296. 

The  court  of  chancery  will  sustain  and  protect  a 
<iedication  of  personal  property  to  public  or  char- 
itable use9,  provided  the  same  is  oonsfstent  with 
local  laws  and  public  policy,  when  the  object  of  the 
gift  or  dedication  is  specific  and  capable  of  being 
carried  Into  effect  according  to  the  intention  of  the 
donor.    Downing  v.  Marshall,  23  How.  Pr.  29. 

Although  a  donation  was  given  to  no  one  by 
name,  nor  for  any  particular  children  or  inhabi- 
tants, yet  it  was  held  a  gift  for  a  public  charity, 
which  this  court  would  sustain.  And  on  the  school 
becoming  incorporated,  the  estate  vested  in  the 
corporation.  Shotwell  v.  Mott,  S  Sandf.  Ch.  57. 
See  Mogirridge  v.  Thackwell,  7  Ves.  Jr.  86;  Wellbe- 
loved  V.  Jones,  1  Sim.  &Stu.  40. 

Upon  the  united  Church  becoming  incorporated, 
«11  their  united  and  consolidated  property  became 
vested  in  the  corporation.  Cammeyer  v.  United 
German  Lutheran  Churches,  2  Sandf.  Ch.  2L 

VaHd  trust  not  to  faUfor  want  of  a  trustee. 

The  court  will  not  allow  a  valid  trust  to  fail  for 
want  of  a  trustee.  Fellows  v.  Miner,  119  Mass.  545; 
Cliamberlain  v.  Chamberlain,  48  N.  T.  434;  Wash- 
bam  V.  Sewall,  9  Met.  280;  Sohier  v.  St.  Paul's 
Churcli,  12  Met.  260;  Atty-Oen.  v.  London,  8  Bro. 
€b.  171;  Mayor  of  Lyons  v.  East  India  Co.  1  Moore, 
P,  C.  205;  Atty-Gen.  v.  Sturge,  19  Beav.  597. 

If  no  trustee  is  named  in  the  will,  equity  will  ap- 
point trustees  to  execute  the  trust  upon  a  bill  filed 
by  the  beneficiaries.  First  Universalist  Society  v. 
FItelL,  8  Gray,  42L 

In  tbe  ordinary  case  of  trusts  for  such  persons 
of  a  clasB  as  the  trustee  shall  select,  when  a  duty  to 
select  to  imposed  upon  the  trustee  by  implication, 
a  general  intention  to  benefit  the  class  is  recog- 
njaed  and  the  trust  will  not  fail  if  the  trustee  ac- 
cepts ft  and  then  fails  to  make  a  selection.  Minot 
T.  BaRer,  6  New  Eng.  Bep.  688, 147  Mass.  850;  Drew 
V.  Wakefield,  54  Me.  291. 

Where  a  duty  was  imposed  on  the  trustee  to  act, 
it  is  a  Btron^r  circumstance  in  favor  of  the  construc- 
tion that  the  benefit  is  not  intended  to  be  made 
dependent  on  his  acting.  Brown  v.  Higgs,  8  Ves. 
Jr.  571;  Cole  v.  Wade,  16  Ves.  Jr.  27;  Moggridge  v. 
Thackwell,  7  Ves.  Jr.  82. 

Enforeement  of  charitable  trusts, 

A.  court  of  chancery  has  original  jurisdiction  to 
enforce  and  compel  the  performance  of  trusts  for 
pfkxis  and  charitable  uses,  when  the  devise  or  con- 
veyance in  trust  is  made  to  a  trustee  capable  of 
takin^.the  legal  estate.    Drew  v.  Wakefield,  54  Me. 


If  trustees  have  once  accepted  the  gift,  they  may 
be  compelled  to  apply  it  to  the  destined  purposes. 
American  Academy  of  Arts  and  Sciences  v.Harvard 
College,  12  Gray,  685;  Atty-Gen.  v.  Andrew,  8  Ves. 
Jr.  04A. 

The  court  had  a  free  and  eictensive  jurisdiction 
and  ^ras  not  confined  to  foreign  methods  of  pro- 
ceeding' requisite  in  other  oases.    Atty-Gton.  v. 
<^Jecr.  1  Atk.  366w 
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Jurisdiction  was  exercised  irrespective  of  the 
circumstances  whether  the  trustees  were  a  corpora- 
tion or  individuals,  and  whether  the  gift  was  to 
trustees  by  name,  or  merely  for  an  object  suffi- 
ciently definite  and  specific  to  be  carried  into  ef- 
fect.   Shotwell  V.  Mott,  2  Sandf .  Ch.  50. 

The  same  power  which  is  vested  in  the  Crown, 
touching  parties  under  the  disability  of  infancy  and 
lunacy,  embraces  the  cases  of  property  given  for 
the  purposes  of  charity,  and  it  is  vested  in  the  sov- 
ereign in  the  same  paternal  character.  Be  New 
Tork  P.  R  Public  School,  81 N.  Y.  692. 

A  charity  being  a  trust  in  which  the  public  is 
interested,  and  which  is  allowed  by  the  law  to  be 
perpetual,"  deserves  and  often  requires  the  exercise 
of  a  larger  discretion  by  the  court  of  chancery  than 
a  mere  private  trust.**  Jackson  v.  Phillips,  14  Allen, 
589;  Minot  v.  Baker,  6  New  Eng.  Bep.  688, 147  Mass. 
852L 

Where  the  departure  from  the  exact  intent  of  the 
testator  is  only  as  to  tbe  mode  of  carrying  out  his 
cherished  object,  not  a  substitution  of  one  object 
for  another,  there  is  nothing  of  the  eypris  doctrine 
in  it.  Bristol  v.  Bristol,  2  New  Eng.  Bep.  769,  58 
Conn.  280.  See  2  Pom.  Eq.  Jur.  596;  Starkweather 
V.  American  Bible  See.  72  111.  50;  Heuser  v.  Harris, 
42  nL  425;  GUman  v.  Hamilton,  16  HL  226;  Heiss  v. 
Murphey,  40iWis.  276. 

Court  may  require  trustee  to  execute  the  trust. 

Where  no  trustee  has  been  appointed  to  carry  the 
trust  into  eifcct,  the  executor  or  the  heir  at  law  be- 
comes trustee,  and  may  be  compelled  by  the  court 
of  equity  to  execute  the  trust,  or  the  court  will  ap- 
point a  trustee.  Brown  v.  Kelsey,  2  Cush.  243;  Bart- 
lett  V.  Nye,  4  Met.  380;  Washburn  v.  Sewall,  9  Met. 
280;  Tainter  v.  Clark,  5  Allen,  66;  Sanderson  v. 
White,  18  Pick.  839. 

The  general  power  of  the  court  to  carry  out  the 
provisions  of  a  will  ey  pris,  in  case  of  donations  to 
charitable  uses,  is  well  established.  Burbcmk  v, 
Whitney,  24  Pick.  146;  Going  v.  Emery,  16  Pick.  107; 
Sanderson  v.  White,  18  Pick.  828;  Bartlett  v.  Nye,  4 
Met.  878;  Mayor  v.  Nixon,  2  Younge  &  J.  60;  Mog- 
gridge V.  Thackwell,  7  Ves.  Jr.  82;  1  Story,  Eq. 
M  94,  05;  2  Story,  Eq.  69  1060,  1061,  1187,  UOQ,  1191; 
Lewln,  Tr.  428. 

When  a  trustee,  directed  by  a  decree  of  court 
settling  a  charitable  bequest  ey  pris  to  pay  over  the 
trust  fund  to  alparticular  object,  shows  by  his 
language  and  acts  that  he  will  not  exercise  the  dis- 
cretion because  he  believes  another  apportionment 
will  better  conform  to  the  intention  of  the  testator, 
he  will  be  removed.  Atty-Gen.  v.  Gkirrison,  101 
Mass.  228. 

To  warrant  a  deviation  from  the  plain  directions 
of  the  will  as  to  the  mode  of  election  of  trustees  an 
exigency  must  exist,  and  where  the  power  of  the 
judge  of  probate  to  appoint  the  first  meetings  of 
the  towns  was  limited  to  one  year,  and  the  year 
expired  before  such  appointments  were  made,  the 
electors  chosen  thereafter  were  not  legally  con- 
stituted a  board  of  trustees.  Baker  v.  Smith,  18 
Met.  84:  Nortiiampton  v.  Smith,  11  Met  880. 

General  intention  of  testator  to  govern. 
The  existence  of  a  Judicial  power  to  administer  a 
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guestioD  of  construction.  In  such  cases  courts 
ave  gone  veiy  far  in  discovering  and  sustain- 
ing a  general  charitable  intent  distinct  from 
the  means  indicated  for  carrying  it  out  or  the 
immediate  object.  Incorporated  Society  for 
Protestant  Schools  ▼.  Price,  1  Jones  &  La  T. 
498,  7  Ir.  E<}.200»  and  other  cases  cited  in  Jack- 
son ▼.  Philltps,  14  Allen,  6d9. 
Thus,  in  case  of  a  simple  gift  to  an  institution. 


if  the  institution  is  in  its  nature,  aad  by  its 
name  appears  to  be,  a  mere  trustee  or  conduit  for 
the  application  of  its  funds  to  charitable  pur- 
poses, the  gift  will  not  fail  upon  failure  of  tho 
donee.  Winslow  ▼.  Cummings,  8  Gush.  858; 
Bliss  V.  Am,  Bible  Society,  2  Allen,  884;  Old 
South  Society  v.  Orocker,  119  Mass.  1,  24.  See 
Be  Maguire,  L.  R.  9  Eq.  682. 
So  a  fortiori,  if  the  objects  of  the  charitable 


charity  ey  pres,  where  the  expressed  intention  of 
the  founder  cannot  be  exactly  carried  out,  has  been 
either  countenanced,  or  left  an  open  question  In  all 
the  New  England  States  except  Connecticut.  See 
Burr  V.  Smith,  7  Y  t.  887, 288;  Second  Oonerreffational 
Society  y.  First  Cyongre^ational  Society,  14  N.  H. 
830;  Brown  v.  Ooncord,  88  K.  H.  296;  Derby  y.  Der- 
by, 4  B.  L  488;  Tappan  y.  Deblols,  45  Me.  181;  How- 
ard y.  American  Peace  Society,  49  Me.  802;  Treat*s 
App.  80  Conn.  113;  M'Gord  y.  Ochiltree,  8  Blackf .  16; 
Beall  y.  Fox,  4Ga.  427;  Chambers  y.  S^  Louis,  29  Mo. 
600;  Lepage  y.  McNamara,  5  Iowa,  146;  Mclntyrey. 
Zanesyille,  17  Ohio  St.  862. 

Where  there  is  a  clear  Intention  on  the  part  of  the 
donor  to  deyote  his  gift  to  charity,  and  no  object  Is 
mentioned,  or  the  particular  object  mentioned  fails, 
the  court  wUl  execute  the  trust  cy  jyres  and  apply 
the  fund  to  some  similar  object,  eyen  though  the 
]>artlcular  mode  of  operation  contemplated  by  the 
donor  Is  uncertain  or  Impracticable  and  notwith- 
standing the  Indeflnlteneas,  Illegality,  or  failure  of 
Its  Immediate  objects.  See  Atty-Gen.  y.  Baxter,  1 
Vem.  248;  Hayter  y.  Trego,  5  Buss.  118;  Simon  y. 
Barber,  5  Buss.  112;  Atty-Gen.  y.  Glyn,  12  Sim.  84; 
Bennett  y.  Hayter,  2  fieay.  81;  Loscombe  y.  Wln- 
tringham,  13  Beay.  87;  Atty-Gen.  y.  Andrew,  8  Ves. 
Jr.  885:  Corbyn  y.  French,  4  Ves.  Jr.  418;  Atty-Gen. 
y.  Bishop  of  Oxford,  4  Yes.  Jr.  481;  Gary  y.  Abbot, 
7  Yes.  Jr.  480;  Atty-Gen.  y.  Ironmongers*  Co.  10 
Clark  ft  F.  908;  Atty-Gen.  y.  Marohant,  L.  B.  8  Eq. 
424;  Atty-Gen.  y.  Bunce,  L.  B.  6  Eq.  668;  Ae  Laty- 
mer,  L.  B.  7  Eq.  868;  Re  Magulre,  L.  B.  9  £q.  632; 
Merchant  Tailors  Co.  y.  Atty-G^en.  L.  B.  11  Bq.  86; 
Be  Prison  Charities,  L.  B.  16  Eq.  129;  Atty-Gen.  y. 
St.  John^s  Hoepital.  L.  B.  1  Ch.  92,  L.  B.  2  Ch.  664; 
Manchester  School  Case,  L.  B.  2  Ch.  497;  Atty-Gen. 
y.  Wax  Chandlers*  Co.  L.  B.  6  Ch.  6(J6;  Sinnett  y. 
Herbert,  L.  B.  7  Ch.  282;  Atty-Gen.  y.  Duke  of 
Northumberlflnd,L.B.  7  Ch.  Dly.  746:  Chamberlayne 
y.  Brockett,  L.  B.  8  Ch.  206;  2  Pom.  Eq.  Jur.  686. 

Where  a  surplus  accrues  from  an  Increase  In 
yalue  of  the  subject  dedicated,  the  increased  profits 
go  to  the  charity  holding  the  estate  whence  these 
profits  Issue.  See  -Thetf  ord  School  Case,  8  Coke, 
180  5. 

In  such  case  the  plain.  Implied  Intention  of  the 
testator  necessai'lly  excludes  the  heir  from  any  re- 
sulting trust  In  his  fayor  to  the  increased  rents  and 
profits.  See  Atty-Gen.  y.  Wilson,  8  Myl.  ft  K.  872; 
Atty-Gen.y.  Sparks,  1  Amb.  201;  Atty-Gen.  y.  John- 
son, Amb.  190;  Atty-Gen.  y.  Drapers  Co.  2  Beay. 
608;  Atty-Gen.  y.  Tonner,  2  Ves.  Jr.  1;  Atty-Gen.  y. 
Wansay,  16  Ves.  Jr.  281. 

In  such  cases  the  surplus  is  distributed  ey  pris. 
See  Atty-Gen.  y.  Green,  2Bro.  Ch.  492. 

But  where  It  Is  the  intention  of  the  donor  to  limit 
his  benefits  to  a  certain  place  or  cIsfb*  the  rule  does 
not  apply.  See  Atty-Gen.  y.  Brandreth,  1  Founge, 
ft  a  (Ch.)  200;  Atty-Gen.  y.Bochester,  6;  DeG.M. 
ft  G.  797. 

So  if  the  profits  decrease  the  charity  must  bear 
the  loss.  See  Atty-Gen.  y.  Sparks,  Amb.  202;  Man- 
chester School  Case,  L.  B.  1  Eq.  66,  L.  B.  2  Ch.  487; 
Berkhampstead  School  Ca^e,  L.  B.  1  Eq.  102. 

Where  the  limitation  Is  imperfect  by  reference  to 
directions  In  the  codicil  which  were  never  given, 
the  court  will  appoint  cy  prh  where  the  bequest 
would  fTV'^icate  a  general  charitable  Intention,  suf- 


fident  to  giye  It  effect,  or  would  assume  the  ofBce 
of  executor.  See  Baylls  y.  Atty-Gen.  2  Atk.  239; 
Cook  y.  Duokenfleld,  2  Atk.  662;  Mills  y.  Farmer,  1 
Meriy.  66. 

But  where  there  Is  no  general  Intention,  but  only 
a  particular  Intention,  if  that  fails  the  gift  falls;  so 
where  the  trust  could  never  take  effect  in  any  other 
way  than  that  directed  It  could  not  be  applied  to 
another  charitable  object.  See  Atty-Gen.  y.  Bishop 
of  Oxford,  1  Bro.  Ch.  444,  note ;  Anonymous,  Freem. 
Ch.  261:  Cherry  y.  Mott,  1  Myl.  ft  C.  128;  Clark  y. 
Taylor,  1  Drew,  642;  Bussell  y.  Kellett,  8  Smaleft  G* 
264;  Langford  y.  Gowland,  8  Glff.  617;  Clephane  y. 
Lord  Provost  of  Edinburgh,  L.  B.  1  H.  L.  Sc.  417; 
Re  Clark's  Trust,  L.  B.  1  Ch.  Div.  497;  Flsk  y.  Atty- 
Gen.  L*  B.  4  Eq.  6eL 

Scheme  may  be  devised  to  earry  out  trust. 

If  there  is  a  competent  trustee,  although  there  la 
no  ascertained  or  ascertainable  beneficiary,  the  gift 
may  be  upheld,  if  the  charitable  use  is  so  clearly 
and  certainly  defined  as  to  be  capable  of  being  spe- 
cially executed  and  enforced.  See  Goddard  y. 
Pomeroy,  86  Barb.  646. 

On  a  gift  of  the  residue  of  the  estate  to  his  execu- 
tor ^  to  be  disposed  of  by  him  for  such  charitable 
purposes  as  he  shall  think  proper,"  and  the  execu« 
tor  died  without  disposing  thereof,  it  was  held  that 
the  will  created  a  valid  trust  for  charitable  pur- 
poses, and  that  the  court  would  frame  a  scheme  to- 
carry  out  the  trust.  Mlnot  v.  Baker,  6  New  Eng. 
Bep.  688, 147  Mass.  848;  White  v.  Ditson,  1  New  Eng. 
Bep.  486, 140  Bfass.  868;  Re  Schouler,  134  Mass.  426  ; 
WeUs  V.  Doane,  8  Gray,  201;  Everett  v.  Carr,  50  Me. 
826. 

But  the  court  is  not  at  liberty  to  alter  the  scheme 
of  the  testator  either  as  to  the  objects  of  the  char- 
ity or  the  agents  by  whom  it  is  to  be  administered,, 
unless  it  appears  to  be  Impossible  to  carry  out  bis 
scheme  according  to  its  terms.  Baker  v.  Smith,  1& 
Met.  41;  Smith  Charities  v.  Northampton,  10  Allen« 
601;  Harvard  College  v.  Society  for  Promotlngr 
Theolog.  Education,  8  Gray,  280;  Jackson  y.  Phil- 
lips, 14  Alien,  69L 

Otijeet  of  cJiarUy  cannot  be  chanaed, 

American  courts  apply  cy  pris  rules  in  effectuat- 
ing the  especial  design  of  the  testator,  though  not 
in  diverting  his  charity  to  other  objects  than  those 
specified  in  the  wUL  See  Gilman  v.  Hamilton,  16 
111.226. 

In  Kentucky,  where  an  object  is  pointed  out,  and 
a  particular  mode  indicated  which  happens  to  fall, 
equity  may  saDCtion  or  substitute  any  other  mode 
that  may.be  lawful  or  suitable,  but  it  cannot  de- 
clare an  object  for  the  donor.  It  is  there  held  that 
''the  court  acts  judicially  as  long  as  it  effectuates 
the  lawful  intention  of  the  donor,  but  It  does  not  so 
act  when  it  applies  his  bounty  to  a  spedflc  object 
of  charity  selected  by  Itself,  merely  because  he  had 
to  dedicate  it  to  charity  generally.'*  See  Moore  y» 
Moore,  4  Uana,  866. 

Beneflciaries  uncertain. 

It  jS  the  very  uncertainty  of  the  beneflcfarle» 
which   gives  jurisdiction  in  chancery.     State  v 
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trust  are  declared  by  the  will,  and  it  appenrs 
tliat  the  discretion  of  the  particular  societies 
named  is  not  of  the  essence  of  the  gift.  Beeve 
V.  Atty-Qen.  8  Hare,  191,  197;  Marsh  v.  Alty- 
Gen.  2  Jotms.  &  H.  61. 

But  if  the  constrnction  of  the  will  is  settled  in 
the  sense  in  which  we  have  construed  the  one  be- 
fore us,  then  if  the  donee  fails,  the  gift  fails.  To 
that  extent  at  least  we  may  follow  the  late  En- 


glish cases  with  safety  and  without  encounter- 
ing the  doubts  expressed  in  Jackson  v.  PhiUips^ 
14  Allen,  594  and  1  Jarm.  Wills.  4th  ed.  450, 
457  {Clark  v.  Taylor,  1  Drew.  642;  BusseU  v. 
Kellett,  3  Smale  &  G.  264;  Man^sh  v.  Meam,  5. 
Week.  Rep.  815,  8  Jur.  N.  8.  790;  Langfard 
V.  Goroland,  8  Giflf.  617;  Fisk  v.  Atty-Gen.  L. 
R.  4  Eq.  521;  Re  Maguire^  ubi  supra;  Minot  v. 
Baker,  147  Mass.  348,  849,  350,  6  New  Eng. 


Griffith,  2  DeL  Cb.  80S ;  Chambers  y.  8t  Louis,  29 
Mo.  580. 

Property  may  be  bequeathed  or  conveyed  in 
trust  for  charitable  uses  and  purposes  for  the  bene- 
fit of  uncertain  classes,  such  as  **the  poor/*  ^'the 
cfalidreDf"  etc.,  where  there  is  no  statute  inhibiting 
the  same;  and  if  the  purposes  are  charitable  within 
the  meaninff  of  that  term,  the  trust  falls  within  the 
Jurisdiction  of  equity  and  will  be  enforced.  See 
Cottman  t.  Grace,  8  L.  EL  A.  149.  nnte,  112  N.  Y.  299. 

A  direction  that  the  whole  estate  should  '*be  used  at 
diKretlon  by  the  acting  selectmen  of  B  for  the  spe- 
cial benefit  of  the  worthy,  deseryluF,  poor,  whHe, 
American,  Protestant,  Democratic  widows  and 
orphans,  residing  in  B,  until  all  is  exx)cnded,"  was 
held  not  to  be  void  for  uncertainty.  Beardsley  y. 
Bridgeport,  1  New  Eng.  Kep.  689, 58  Conn.  489. 

A  provision  in  a  will  that  the  income  of  a  certain 
fnnd  shall  be  applied  for  the  relief  of  the  most  des- 
titute of  the  testator's  relatives  is  not  void  for  un- 
certainty, but  a  charitable  trust  Is  thereby  created, 
to  be  executed  by  the  executor  according  to  his 
discretion,  under  the  supervision  of  the  court. 
Gafney  v.  Kenison,  5  New  Eng.  Rep.  81, 64  N.  H.  854. 

The  gift  **  to  aid  indigent  young  men  in  fitting 
tbemselveB  for  the  evangelical  ministry,**  was  held 
not  to  be  void  for  uncertainty.  Storrs  Agricultural 
School  Y.  Whitney,  8  New  Eng.  Bep.  573,  64  Ck)nn. 
U2L 

Although  no  particular  person  or  persons  are 
named  who  may  demand  execution  of  the  trust, 
yet  the  court  will  not  suffer  the  gift  to  fail  when  it 
can  be  nude  certain.  McLain  v.  White  Twp.  School 
Directors,  61  Pa.  199;  Zeis^eiss  v.  James,  68  Pa.  4S8; 
Perry,  Tr.  I  738. 

Where  a  charitable  gtft  is  m^de  to  or  concerns  an 
indefinite  class  of  persons,  the  court  wiJl  endeavor 
to  ascertain  a  more  particular  intention  and  limit 
its  operation  accordingly.  See  Attr-Gten.  v.  Clarke, 
Ami).  425;  Atty-Gen.  v.  Ctombe,  2CEi.  Cas.  18;  Brant- 
ham  V.  Elast  Burgold,  cited  In  t  Yes.  Jr.  388 ;  Atty- 
Qen.  V.  Oglander,  8  Bro.  Ch.  100. 

WhtTt  hentjMatry  aseertainaiAe. 

U  a  rule  is  given  by  which  the  persons  can  be 
described.  If  not  with  entire  certainty,  yet  sulfi- 
dently  BO  to  uphold  the  devise,  and  if  it  can  by  pos- 
sibility be  upheld,  it  can  never  be  pronounced  void. 
Bull  V.  Bull,  8  Ck>nn.  60;  Colt  v.  Comstock,  61  Conn. 

It  is  Buflloient  if  the  legatees  are  so  described  that 
they  can  be  ascertained  and  known  when  the  right 
to  receive  the  legacy  accrues.  Holmes  v.  Mead,  Stt 
N.  Y.  832;  Colt  v.  Comstock,  51  Conn.  379. 

The  rule  is  that  a  misnomer  of  the  legatee  or  dev- 
isee is  immaterial,  if  the  person  intended  can  be 
identified  by  t^e  description  in  the  will.  1  Jarman, 
Wills,  5th  Am.  ed.  TOO,  note ;  Button  v.  American 
Tract  Soc  23  Y t.  886;  Straw  v.  East  Maine  Coof  er- 
cnoe  M.  E.  Church,  67  Me.  498;  South  Newmarket 
Meth.  Seminary  v.  Peaslee,  16  N.  H.  817 ;  Newell*s 
App.  S4  Pa.  197 ;  Maund  v.  McPhail,  10  Leigh,  199; 
PeU  V.  Mercer,  14  B.  1. 447. 

Legatees,  even  though  wrongly  named,  will  take, 
upon  its  being  proved  that  they  were  the  intended 
Venoofi,  Benson  v.  Whittam,  2  Sim.  496;  Minot  v.  Bos- 
ton Asylum  and  Farm  School,  7  Met.  416;  Tucker  v. 
Seaman^B  Aid  Society,  7  Met.  188.   See  Cottman  v. 
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Grace,  8  L.  R.  A.  145,  note,  112  N.  T.  299 ;  Fire  Ins. 
Patrol  V.  Boyd,  1 L.  B.  A.  417,  note,  120  Pa.  624. 

Where  a  legacy  was  left  to  a  society  by  name, 
evidence  will  be  admitted  to  show  what  association 
was  meant.    See  Re  Maguire,  L.  R.  9  Eq.  632^ 

Where  there  were  two  claimants  and  nothing  to 
show  a  preference,  and  they  both  claimed,  the  leg- 
acy was  divided.  See  Bennett  v.  Hayter,  2  Beav. 
81;  Sunon  V.Barber,  6  Buss.  112;  Ae  Kil  vert's  Trusts, 
L.  R.  12  Eq.  188. 

But  a  slight  indication  of  preference  will  suffice 
to  turn  the  scale.  See  Atty-Gen.  v.  Hudson,  1  P. 
Wms.674. 

Selection  of  benejidani, 

Indeflniteness  is  of  the  essence  of  a  public  chari- 
ty requiring  the  p<rwer  to  select  the  t)enoficiarics  to- 
be  lodged  in  the  court  of  chancery.  Yezey  v.  Jam- 
son,  1  Sim.  &  Stu.  71;  Ellis  v.  Selby,  1  Myl.  &  C.  2B6  ; 
Philadelphia  v.  Fdx,  64  Pa.  182. 

The  charitable  object  required  to  be  named  may 
be  a  benefit  to  a  class  of  persons,  and  therefore  un- 
certain as  to  the  particular  persons  of  the  class  that 
are  to  receive  the  benefit.  This  uncertainty  may 
make  the  bequest  void,  unless  there  is  a  power  given 
to  some  person  or  corporation  to  make  a  Bclocrtion 
of  the  individuals.  See  Bristol  v.  Bristol,  2  New 
Eng.  Rep.  768,  68  Conn.  242;  White  v.  Fisk,  22  Conn. 
60;  Adye  v.  Smith,  44  Conn.  70;  Fairfield  v.  Lawson,. 
50  Conn.  613 ;  Coit  v.  Comstock,  51  Conn.  371 ;  Tap- 
pan's  App.  52  Conn.  412. 

The  uncertainty  that  must  exist  in  such  cases  is 
reduced  to  certainty  if  a  definite  class  of  benefici- 
aries is  described  and  a  mode  is  provided  for  the 
selection  of  the  particular  objects  of  the  bounty. 
Id  certum  eM>  qwxi  certum  reddi  protest,  Coit  v. 
Comstock,  61  Conn.  879. 

In  the  ordinary  case  of  trusts  for  such  persons  of 
a  (dass  as  a  trustee  shall  select,  when  a  dnty  to  se- 
lect is  Imposed  upon  the  trustee  by  implication,  a 
general  intention  to  benotit  the  class  is  recognized, 
and  the  trust  will  not  fail  if  the  trustee  accepts  it 
and  then  fails  to  make  a  selection.  Brown  v.  Higgs, 
4  Yes.  Jr.  708,  5  Yes.  Jr.  496, 8  Yes.  Jr.  561;  Burrough 
V.  Philcox,  5  MyL  &  Cr.  72;  Penny  v.  Turner,  2Phill. 
Ch.  493;  Harding  v.  Glyn,  1  Atk.  460;  Mahon  v.  Sav- 
age, 1  Sch.  &  Lef.  Ill:  Spring  v.  Biles,  1  Sch.  &  Lef . 
113,  note,  1  T.  R.  486,  fiot«.  Salisbury  v.  Denton,  S 
Kay  &  J.  629;  Nichols  v.  Allen,  130  Mass.  211,  219; 
Drew  V.  Wakefield,  64  Me.  291 ;  Blinot  v.  Baker,  & 
New  Eng.  Rep.  688, 247  Mass.  350. 

Relief  must  be  administered  according  to  the 

judgment  and  discretion  of  those  who  must  select 

the  objects  of  the  donor's  boimty.    Beaver  v^FU- 

son,  8  Pa.  887. 
If  the  charity  is  general  and  indefinite,  and  no 

plan  or  scheme  is  prescribed,  and  no  discretion  is 

given  to  select  the  beneficiaries,  it  does  not  admit 

of  judicial  administration.    The  will  should  pre-  ,  ' 

scribe  some  mode  of  selection  or  give  some  person 

the  discretionary  power  to  select.    Fairfield   v. 

Lawson,  50  Conn.  618;  Beardsley  v.  Bridgeport.  1 

New  Eng.  Rep.  630,  53  Conn.  491;  White  v.  Fisk,  22 

Conn.  58;  Grimes  v.  Harmon,  86  Ind.  198:  Reformed 

Prot.  Dutch  Church  v.  Mott,  7  Paige,  77;  Inglis  v. 

Bailors  Snug  Harbor,  28  U.  S.  8  Pet.  99  (7  L.  ed.  617). 

Benejlciary  not  in  heino* 

Where  the  use  was  a  charitable  one,  a  court  of 
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Kep.  688.  See  Cherry  v.  Mott,  1  Myl.  &  Cr. 
128,  133;  Smitli  v.  Oliver,  11  Bcuv.  481;  Cold- 
weUy,  Uolme,  18  Jur.  396,  897;  Tudor,  Chari- 
table Trusts,  2d  ed.  225  et  aeg.);  aod  even  if  the 
4oDee  is  in  existence  at  the  date  of  the  will, 
there  is  no  absolute  rule  of  law  that  prevents 
the  charity  terminating  when  the  donee  ceases 
to  exist,  although  no  doubt  in  such  cases  courts 


have  gone  still  further  in  straining  the  meaning 
of  wills,  in  order  to  uphold  the  supposed  gen- 
eral intent.  Clark  ▼.  Taylor  and  Bussell  v. 
KeUett,  ubi  supra.  See  Easterhrooka  v.  Tilling' 
hast,  6  Gray.  17 ;  Baker  v.  Clarke  Inat.  for 
Deaf  Mutes,  110  Mass.  89,  91. 

The  favor  shown  to  charities  should  not  be 
carried  to  the  point  of  overriding  the  plainly 


-equity,  having  ascertained  the  intent  of  the  grant- 
or, will  not  allow  the  grant  to  fail  because  there 
was  no  one  in  esse  at  the  time  of  making  the  dona- 
tion capable  of  l^eing  the  recipient  of  the  trust,  but 
will  see  to  its  effectuation.  Schmidt  v.  Hess,  flO  Mo. 
686.  See  St  Louis  County  Ct.  v.  Oriswold,  68  Mo. 
176;  2  Story,  Eq.  fiS  1165, 1166.  See  Fire  Ins.  Patrol  v. 
Boyd,lL.  R.  A.  417, 120 Pa.  624. 

A  gift  to  a  corporation  not  yet  created  is  valid. 
Onld  V.  Washiiigton  Hospital,  96  U.  S.  a08  (24  L.  ed. 
450;  Cory  Universalist  Society  v.  Beatty,  28  N.  J. 
Eq.  670;  Laird  v.  Buss,  60  Tex.  412;  Cruse  v.  Axtell, 
60  Ind.  49;  contra^  Goodell  v.  Union  Asso.  28  N.  J. 
Eq.  82;  Heiss  v.  Murphey,  40  Wis.  276. 

A  bequest  to  the*' Marine  Bible  Society"  was 
sustained  though  no  society  of  that  name  was  in 
existence  at  the  time  of  testator's  death,  where 
such  a  Bociety  was  in  existence  at  the  time  of 
making  the  wilL    Winslow  v.  Cummlng8,3  Cu8h.358. 

Although  in  consequence  of  the  nonlncorporatlon 
of  the  church  there  was  no  one  in  esse  at  the  time 
of  making  the  donation  capable  of  being  the  re- 
cipient of  the  trust,  yot,  the  use  being  a  charitable 
one,  a  court  of  equity  having  ascertained  the  Intent 
of  the  grantor  wlU  not  allow  the  grant  on  that  ac- 
count to  fall,  but  will  see  to  its  effectuation. 
Schmidt  v.  Hess,  60  Mo.  696;  St.  Louis  County  Ct.  v. 
Griswold,  68  Mo.  176,  2  Story,  Eq.  91166;  Dexter  v. 
Gardner,  7  Allen,  246;  Earle  v.  Wood,  8  Cush.  430; 
Carpenter  v.  Historical  Society,  1  Dem.  607. 

From  the  number  of  such  societies  selected  as  ob- 
jects of  his  benevolence,  the  fact  of  their  being 
voluntary  organizations  was  no  reason  why  they 
should  not  participate  in  his  bounty.  Betts  v. 
Betts,4Abb.  N.C.428. 

Such  bequests  are  not  void  for  uncertainty,  but 
are  available  for  the  individuals  then  composing 
such  associations,  and  not  to  their  successors. 
Bartlet  v.  King,  12  Mass.  687.  See  Cottman  v. 
Grace,  3  L.  R.  A.  146,  noU,  112  N.  T.  209. 

Be(iuegU  for  jHoua  and  charitable  uees  valid. 

The  legality  of  bequests  for  pious  and  charitable 
uses,  though  for  the  benefit  of  unincorporated 
associations  was  formerly  upheld  in  New  York. 
Banks  v.  Phelan,  4  Barb.  89;  Hombeck  v.  American 
Bible  Society,  2  Sandf .  Ch.  186;  King  v.  Woodhull, 
8  Edw.  Ch.79;  Wright  v.  Methodist  Episcopal 
Church,  1  Hoffm.  Ch.  203.  But  the  later  cases  hold 
such  a  bequest  void  even  If  the  association  subse- 
quently becomes  incorporated.  Owens  v.  Mission- 
ary Soc,  14  N.  Y.  880;  Downing  v.  Marshall,  28  N.  Y. 
866;  Holland  v.  Alcock,  106  N.  Y.  812,  U  Cent.  86L 

Where  some  of  the  beneficiaries  were  incorpor- 
ated it  was  held  valid,  and,  on  the  death  of  the  tes- 
tator the  legal  estate  vested  in  the  executor  in  trust. 
Burbank  v.  Whitney,  24  Pick.  146. 

Parties  not  in  esse;  executors  and  trustees  as  their 
leodl  representatives. 

The  executors  and  trustees  must  be  considered 
as  the  legal  representatives  of  the  persons  not  yet 
in  esse:  and  they  are  necessary  parties.  Lorillard 
V.  Coster,  6  Paige,  172;  McArthur  v.  Scott,  118  U.  S. 
940  (28  L.  ed.  1016.) 

Where  there  is  a  mixed  trust  of  real  and  personal 
estate,  it  frequently  becomes  necessary  for  the 
•court  to  settle  questions  as  to  the  validity  and 
effect  of  contingent  limitations  and  executory  ex- 

^L.R.  A. 


I  vises,  in  a  will,  to  persons  who  are  not  in  esse.  In 
order  to  make  a  final  decree  in  the  suit,  and  to  give 
the  proper  Instructions  and  directions  to  the  exec- 
utors and  trustees  in  relation  to  the  execution  of 
their  trust    Bowers  v.  Smith,  10  Paige,  200. 

A  suit  may  proceed  against  those  in  being  hold- 
ing the  prior  estate,  and  a  Judgment  or  decree 
against  the  latter  binds  the  former  in  all  respects 
as  if  they  were  in  esse  and  pertias  to  the  suit. 
Especially  is  this  so  when  the  former  are  before  the 
court  by  representation— that  is,  where  the  rights 
and  interests  which  those  not  in  ecse  would  ha^e  if 
then  in  esse  are  the  same  with  those  of  parties  in 
being  and  before  the  court.  McArthur  v.*  Alien.  3 
Fed.  Rep.  820;  Giflard  v.  Hort,  1  Sch.  &  Lef.  406; 
Mead  v.  Mitchell,  17  N.  Y.  210;  Baylor  v.  Dejamette, 
18  Gratt.  152;  Faulkner  v.  Davis,  18  Gratt.  651; 
Powell  V.  Wright,  7  Beav.  444-449;  Palmer  v.  Flower, 
L.  R.  13  Eq.  250, 1  Moak,  664;  Basnett  v.Moxon,  L.  H. 
20  Eq.  182,  13  Moak,  716;  Wills  v.  Slade,  6  Yes.  Jr. 
498;  Lloyd  v.  Johnes,  9  Yes.  Jr.  87-62. 

That  persons  whose  interests  seem  to  be  iden- 
tical with  that  of  the  '*unknown  heirs  **  were  par- 
tiesto  the  bill,  was  all  that  was  required.  Regan  v. 
West,  2  West.  Rep.  844, 116  HI.  608;  Finch  v.  Finch,  9 
Yes.  Sr.  491;  Hopkins  v.  Hopkins,  1  Atk.  690;  Clarke 
V.  Cordis,  4  Allen,  476. 

Uncertainty  in  oliject  of  charity. 

The  general  principles  thought  most  reconcilable 
to  the  cases  is  that  where  the  execution  of  the  trust 
is  to  be  by  a  trustee  with  general  objects  or  some 
objects  pointed  out,  the  court  will  take  the  ad- 
ministration of  the  trust.  See  Moggridge  v.  Thack- 
well,  7  Yes.  Jr.  86. 

So  where  a  trustee  declined  to  act  (see  Doyley 
V.  Atty-Gen.  2  Eq.  pas.  Abr.  196,  c.  16;  Paioe  v. 
Archbishop  ot  Canterbury,  14  Yes.  Jr.  864),  as  the 
neglect  of  trustees  to  act  will  not  overthrow  a 
charity.  See  Atty-Gen.  v.  Boultbee,  2  Yes.  Jr.  880; 
Atty-G<jn.  v.  Andrew,  8  Yes.  Jr.  6^  Andrew  v. 
Merchant  Tailors*  Co.  7  Yes.  Jr.  223. 

A  trust  shall  never  be  permitted  to  fail  through 
the  failure  or  disability  of  the  trustee  to  execute 
the  trust.   Seda  v.  Huble,  76  Iowa,  481. 

Whether  the  court  of  chancery  of  New  York 
State,  in  its  administration  of  charities  under  the 
common  law,  will  give  eifect  to  an  indefinite  be- 
quest or  grift  where  neither  the  trustee  nor  the  ob- 
ject of  the  charity  is  designated,  seems  to  be  still 
an  open  question.  King  v.  Woodhull,  8  Edw.  Ch. 
89,  citing  Potter  v.  Chapin,  6  Paige,  639;  But  see 
Holland  v.  Alcock,  11  Cent.  Rep.  861,  108  N.  Y.  81& 

In  Yirginia  such  bequests  oiinnot  be  sustained 
when  the  objects  are  uncertain  and  indefinite. 
Kain  V.  Gibboney,  101  U.  S.  862  (25  L.  ed.  818). 

The  mere  fact  of  a  pofislble  abuse  in  the  adminis- 
tration of  the  trust,  whereby  injury  might  result 
to  the  community,  is  no  valid  objection  to  sustain- 
ing the  charity.    Chambers  v.  St.  Louis,  20  Ma  648. 

The  State  may,  by  its  visitorial  power,  remedy 
such  abuse.  Re  Taylor  Orphan  Asylum,  86  Wis.  68^ 
Dodge  V.  Williams,  46  Wis.  98;  Perry,  Tr.  6732. 

Instances  of  bequests  held  void  for  too  great  un- 
certainty. See  Cottman  v.  Grace,  8  L.  R.  A.  149, 
note,  112  N.  Y.  299. 

Indeflniteness  as  to  object  and  duration.  See 
Fire  Ins.  Patrol  v.  Boyd,  1  L.  B.  A.  419,  nottt  120  Pa. 
624. 
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expressed  limits  of  a  ^ft, whether  the  duration 
is  uinited  in  so  many  words  or  not. 

As  the  fund  in  question  is  a  part  «of  the  res- 
idue, it  goes  to  the  heirs  at  law  and  next  of  kio 
of  the  testator  as  undevised  property.  Sohi&r 
V.  Inches,  13  Qray,  885;  Lombard  v.  Boyden,  5 
Allen,  249;  Smith  ▼.  Haynes,  111  Mass.  846; 
(hmmings  v.  BramhaU,  1^  Mass.  652,  558; 
SkrpMher  v.  Ncrthcote,  1  .Swanst.  566,  570; 
EmiMe  y.  Stuyre,  7  Hare,  247,  249. 

Luree  far  plaintiffs. 


Julia  M.  MAKBTON,  Admrx. 

George  B.  BIGELOW. 
( Mass. ) 

1.  A  collateral  promise  never  to  sae 

a  note  made  to  a  stranirer,  wlio  is  not  a  party  to 
tbe  note  nor  to  the  suit,  is  not  a  grood  defense  to  a 
suit  on  the  note  brougrht  against  the  maker. 

2.  Such  a  promise*  made»  upon  g^ood 
oonsidera^Lon*  to  the  maker  of  the  note  him- 
ielf,  would  operate  to  defeat  such  suit. 

8.  A  promise*  made  by  one  person  to 
another*  for  the  beneflt  of  a  third  person,  who 
is  a  fltranger  to  the  consideration,  will  not  sup- 
port an  action  by  the  latter.  One  who  is  not  a 
party  to  a  oontract  cannot  sue  upon  It. 

4.  A  son  ^irlio  is  the  maker  of  a  note  can- 
not STail  himself,  in  an  action  upon  the  note,  of  a 
promise  not  to  sue  the  note  made  for  his  benefit 
to  bis  father  by  the  plaintifTs  Intestate,  the  payee 
of  the  note. 

5.  The  nearness  of  the  relation  may  be 
evidence  that  the  promise  to  the  father  was 
made  to  him  acting  in  behaJf  of,  and  as  the  a^nt 
of,  the  son,  and  therefore  was  a  promise  to  the 
flon;  but,  when  It  appears  that  the  promise  was 
not  made  to  the  son,  and  that  the  consideration 
did  not  move  from  him,  the  nearness  of  the  rela- 
tion cannot  cban^  the  general  rule  of  law  that 
a  man  cannot  sue  upon  a  contract  to  which  he  lis 
not  a  party  or  privy. 

6.  The  depositing  a  letter  in  the  post- 
offloe*  addressed  to  a  party  at  his  place  of  busi- 
ness, is  prima  facie  evidence  that  he  received  it 
in  the  ordinary  course  of  the  mails;  and  if  he  has 
flanged  his  place  of  business  and  has  Informed 
the  postoffloe  authorities  of  it,  there  is  a  pre- 
somption,  or  inference  of  fact,  that  the  letter  has 
teen  delivered  at  the  new  address. 

7.  Where  a  promissory  note  is  written 
payable  ''five  years  fiM>m|date  at  the 

rate  of  6i  per  cent  per  annum,  payable  semi- 
annually," and  the  maker  has  paid  several  install - 
ments  of  interest  upon  it,  the  omission  of  the 
words  **wlth  interest,"  in  the  note,  is  a  mere 
clerical  error,  and  interest  may  be  recovered 
thereon. 

(September  7, 1889.) 

OK  exceptions  by  defendant  to  report  of  a 
justice  of  the  superior  court  after  verdict 
for  plaintiff.    Judgm>ent  on  terdict. 

Action  upon  a  promissory  note  by  which  de- 
feadaot  promised  to  pay  to  plaintiiTs  intestate 
$10,000  five  years  from  date,  at  the  rate  of  6i 
per  cent  per  annum,  payable  semi-annually, — 
six  months'  notice  in  writing  to  be  siven  if 
ps^ent,  at  the  end  of  said  term,  wiU  be  re- 
quired, or,  before  enforcing  payment,  if  said 

See  also  34  L.  R.  A.  466. 


note  is  allowed  to  run  over  the  term  above 
limited.  Several  payments  of  interest  were 
indorsed  upon  the  note.  The  defense  is 
that  the  father  of  defendant  paid  to  the 
plaintiff's  intestate  $2,6»7.06,  heinjr  all  the 
interest  accrued  on  the  note,  and  $1,770  on  ac- 
count of  the  principal  sura,  upon  the  consider- 
ation and  distinct  agreement  of  the  said  intes- 
tate, who  was  the  payee  in  the  note  and  the 
holder  thereof,  that  he  would  not  thereafter 
sue  or  molest  the  defendant  in  any  way  by 
reason  of  the  note,  or  attempt  to  enforce 
said  claim,  but  that  the  defendant  might  make 
any  further  payment  at  any  time  thereafter 
that  he  might  wish. 

The  other  facts  appear  in  the  opinion. 

Messrs,  C  W.  Turner  and  Samuel  J. 
Elder,  for  defendant: 

The  agreement  which  defendant  offered  to 
prove  would  have  constituted  a  defense  to  this 
suit  and  could  have  been  pleaded  as  a  release 
to  avoid  circuity  of  action. 

Foster  v.  Puj-dy,  5  Met.  443. 

Being  without  any  limitation  as  to  time,  it 
would  nave  amounted  to  an  absolute  release 
and  discharge. 

2  Chitty,  Cont.  11th  Am.  ed.  1146,  and  cases 
cited;  Seioall  v.  Sparrow,  16  Mass.  26. 

Satisfaction  made  b^  a  stranger  to  a  party 
havine  a  cause  of  action,  and  adopted  by  the 
party  liable  to  an  action,  is  a  good  bar,  and  the 
act  of  the  stranger  may  be  adopted  by  plead- 
ing it  as  a  bar. 

Chitty,  Cont.  11th  Am.  ed.  1133;  Jon4>s  v. 
Broadhurst,  9  C.  B.  173,  193;  Belshnw  v.  Bush, 
11  C.  B.  191,  206;  Simpson  v.  Eggington,  10 
Exch.  845,  847. 

If  a  stranger  does  trespass  to  mc,  and  one  of 
his  relations,  or  any  other,  give  anything  to  me 
for  the  same  trespass,  to  which  I  agree,  the 
stranger  shidl  have  advantage  of  that  to  bar 
me;  for  if  I  be  satisfied  it  is  not  reason  that  I 
be  again  satisfied. 

Fitzherbert,  Abr.  title  Barre,  pi.  166. 

If  a  stranger,  in  the  name  of  the  mortgagor 
or  his  heir  (without  his  consent  or  privity), 
tender  the  money,  and  the  mortgagee  accepteth 
it,  this  is  a  good  satisfaction. 

Co.  Litt.  206,  6;  cited  in  Belshaw  v.  Bush,  11 
C.  B.  207. 

A  promise  made  to  a  father  for  the  benefit  of 
a  son  might  be  enforced  by  the  latter  in  a  suit 
at  law 

Fdion  y.  Dickinson,  10  Mass.  290.  ' 

Anyone  may  maintain  an  action  on  a  promise 
made  to  a  third  person  for  his  benefit,  on  a 
consideration  furnished  by  that  third  person. 

Felton  V.  Dickinson,  10  Mass.  290.  See 
Arnold  v.  Lyman,  17  Mass.  400;  Gabot  v.  Has- 
kins,  3  Pick.  92;  Carnegie  v.  Morrison,  2  Met. 
402;  Breioer  v.  Dyer,  7  Cush.  840. 

The  application  of  the  above  rule  was  limi  ed 
to  certain  classes  of  cases,  of  which  the  seco  id 
class  was  stated  to  be  ''cases  where  promises 
have  been  made  to  a  father  or  uncle  for  the 
benefit  of  a  child  or  nephew,"  to  which  class 
of  cases  Felton  v.  Dickinson,  supra,  belongs. 

Mellen  v.  Whipple,  1  Gray,  822. 

Felton  V.  Dickinson,  supra,  is  the  only  case 
in  this  State  where  an  action  has  been  main- 
tained by  a  son  on  a  promise  made  to  his  father 
for  his  benefit.  The  early  English  authoriti<» 
for  such  a  liability  having  been  overruled  by 
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Tweddle  ▼.  Atkinson,  1  Best  &  8. 808,  the  case 
then  before  the  court  did  oot  require  a  recon- 
BideratJoo  of  the  quesMon. 

Excliange  Bank  v.  Ricey  107  Mass.  42. 

If  defendant  can  maintain  an  action  for  a 
breach  of  the  contract  not  to  sue,  made  by 
plaintiff's  intestate,  he  submits  that  to  avoid 
circuity  of  action  he  may  plead  and  prove  it  as 
a  bar  to  this  suit. 

Foster  v.  Purdy,  5  Met.  448. 

Any  person,  although  a  stranger  to  the  con- 
sideration, may  maintain  an  action  upon  a  con- 
tract made  in  his  favor  with  a  third  person. 

Hendrick  v.  Lindsay,  93  U.  8.  143  (28  L.  ed. 
855);  Bohanan  v.  Pope,  42  Me.  98;  Lawrence  v. 
Fox,  20  N.  Y.  268;  Kounts  v.  Holthouse,  86  Pa.' 
285;  AUen  v.  Thomas,  3  Met.  (Ky.)  198;  Basselt 
V.  Hughes,  43  Wis.  319;  Dnvis  v.  Calloway,  80 
Ind.  112;  Snell  v.  Ites,  85  111.  279;  Johnson  v. 
Collins,  14  Iowa,  63;  Meyer  v.  I/>iDeU,  44  Mo. 
828,830. 

It  is  to  be  presumed  that  the  Legislature  in- 
tended the  most  reasonable  and  beneficial  con- 
Btruction  of  its  Act 

Gore  V.  Brazier,  8  Mass.  523;  Be  Kilby  Bank, 
28  Pick.  98;  Com,  v.  EimbaU,  24  Pick.  870; 
Perry  v.  Porter,  124  Mass.  838. 

8tatutes  are  not  to  be  construed  according  to 
technical  rules  unless  that  is  the  apparent 
meaning  of  the  Legislature;  and  cases  not  ex- 
pressly named  may  be  comprehended,  although 
not  within  the  letter,  if  they  appear  to  be  within 
the  intent. 

Whitney  v.  Whitney,  14  Mass.  88. 

If  plaintiff's  intestate  made  the  agreement 
set  up  in  the  answer,  defendant  acquired  an 
equitable  right  to  have  that  agreement  carried 
out  and  could  enforce  that  nght  by  a  bill  in 
equity  brought  in  his  own  name. 

Metcalf.  Cont.  206;  Crocker  v.  Biggins,  7 
Conn.  842;  Ward  v.  Lewis,  4  Pick.  523;  New 
England  Bank  v.  Leiois^  8  Pick.  118;  Bryant 
V.  RusseU,  23  Pick.  520. 

The  presumption  of  fact  that  letters  properly 
directed,  stamped,  and  mailed  are  received  is 
founded  upon  the  probability  that  officers  of 
the  government  will  do  their  duty. 

HunUey  v.  Whittier,  105  Mass.  891;  Briggs  v. 
Eervey,  180  Mass.  188. 

Mr,  P.  B.  Kieran  for  plaintiff. 

Morton,  CIi,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  offered  to  prove  as  a  defense 
to  the  note  sued  on  that  on  January  20, 1879, 
which  was  before  the  note  matured,  his  father, 
Samuel  Bigelow  conveyed  to  the  plaintiff's  in- 
testate a  piece  of  land;  that  a  part  of  the  con- 
sideration, viz.,  $1,770,  was  paid  and  Indorsed 
upon  this  note,  and  that  in  consideration  there- 
of the  plaintiff's  intestate  agreed  never  to 
molest  or  trouble  the  defendant  by  suit  for  the 
balance  due  upon  the  note.  This  is  not  an  of- 
fer to  prove  a  satisfaction  and  discharge  of  the 
note.  Indeed  such  a  defense  is  not  open  under 
the  pleadings ;  and  the  evidence  shows  that  a 
year  afterwards  the  defendant  made  a  payment 
on  account  of  the  balance  due  on  the  note,  thus 
recognizing  it  as  an  existing  obligation .  It  was 
merely  an  offer  to  prove  a  collateral  promise 
never 'to  sue  the  note,  made  to  a  stranger  who 
is  not  a  party  to  the  note  or  to  this  suit.  8uch 
a  promise  made  upon  good  consideration  to  the 
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defendant  himself  would  operate  to  defeat  th& 
suit.     Foster  v.  Purdy,  5  Met.  442. 

The  question  is  whether  the  defendant  can 
avail  himself  of  such  a  promise  made  to  a 
stranger,  as  a  defense  to  the  note.  Unless  he 
could  bring  a  suit  upon  such  contract  he  can- 
not use  it  as  a  defense. 

Different  rules  upon  this  subject  have  beea 
adopted  and  acted  upon  by  different  courts. 
But  in  this  Commonwealth,  as  is  stated  in  Ex- 
change Bank  of  8t,  Louis  v.  Riee,  107  Mass.  37, 
"the  general  rule  of  law  is  that  a  person  whO' 
is  not  a  party  to  a  simple  contract,  and  from 
whom  no  consideration  moves,  cannot  sue  on 
the  contract,  and  that,  consequently,  a  promise 
made  by  one  person  to  another,  for  the  benefit 
of  a  third  person  who  is  a  stranger  to  the  con- 
sideration, will  not  support  an  action  by  the^ 
latter;  and  the  recent  decisions  in  this  Com- 
monwealth and  in  England  have  tended  to  up- 
hold the  rule  and  to  narrow  exceptions  to  it.'^ 
The  subject  is  discussed  and  the  authorities 
cit^  in  Metcalf  on  Contracts,  205  et  seq. 

The  defendant  contends  that  by  a  recognized 
exception  to  this  rule,  a  son  may  sue  upon  a 
promise  made  for  his  benefit  to  his  father. 
This  was  formerly  held  in  several  English  cases, 
but  it  is  not  now  so  held  in  England.  The 
only  case  in  this  court  which  supports  the  de- 
fendant's contention  is  Felton  v.  Dickinson,  10 
Mass.  287. 

In  that  case  the  declaration  contained  counts 
in  indebitatus  assumpsit  for  $200  in  considera- 
tion of  work  and  labor  performed  for  the  de- 
fendant by  the  plaintiff  at  the  defendant's  re- 
quest, and  on  a  quantum  m^uit  for  the  same 
work  and  labor. 

The  evidence,  at  the  trial,  was,  that  the  fa- 
ther of  the  plaintiff,  when  the  latter  was  four- 
teen years  of  age,  placed  him  in  the  service  of 
the  defendant,  upon  an  agreement  that  the 
plaintiff  was  to  remain  in  that  service  until  he 
should  be  of  age,  that  the  defendant  was  to 
support  him  during  that  time,  and  to  pay  him 
|200  when  he  was  of  age. 

Upon  the  peculiar  facts  of  the  case,  we 
think  the  court  rightly  decided  that  the  son 
could  maintain  the  action.  The  agreement  of 
the  father  operated  as  an  emancipation  of  the 
son,  and  entitled  him  to  receive  the  wages  of 
his  labor.     Corey  v.  Corey,  19  Pick.  29. 

The  consideration  of  the  wages  he  was  to 
receive  when  he  became  of  age  was  his  labor,, 
and  it  may  well  be  held,  as  matter  of  law,  that 
the  promise  to  the  father  to  pay  the  son  a  stip- 
ulated sum  was  made  to  the  father  acting  on 
behalf  of  and  as  the  agent  of  the  son  and  thua 
a  promise  to  him.  The  agreement  was  not  an. 
independent  agreement  in  which  the  son  had 
no  particular  interest.  From  the  nature  of  the 
contract  he  was  'a  privy  and  party  to  it.  He 
had  an  interest  in  it  and  the  father  and  the  de- 
fendant could  not,  without  his  assent,  rescind 
the  agreement  just  before  he  became  of  age 
and  thus  defeat  his  rights  under  it.  The  court, 
in  its  opinion,  puts  the  decision  upon  the  broad 
ground  that  "when  a  promise  is  made  to  one 
for  the  benefit  of  another,  he  for  whose  bene- 
fit it  is  made  may  bring  an  action  for  the 
breach."  But  as  we  have  seen,  this  is  not  the 
law,  as  established  by  the  later  decisions.  Ex* 
change  Bank  of  St,  Louis  v.  Bice,  ubi  supra 
and  cases  cited. 
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While  the  case  of  Feiton  v.  Dickinson  was 
rightly  decided  upon  its  peculiar  clrcurastan- 
ces,  we  think  it  cannot  be  fairly  regarded  as 
establishing  a  general  rale  that  a  son  may  sue 
upon  a  promise  made  for  his  benefit  to  his  fa- 
ther. The  nearness  of  the  relation  may  be 
evidence  that  the  promise  to  the  father  was 
made  to  him  acting  in  behalf  of  and  as  the 
agent  of  the  son,  and  therefore  was  a  promise 
to  the  son;  but  when  it  appears  that  the  prom- 
ise was  not  made  to  the  son,  and  that  the  con- 
sideration did  not  move  from  him,  we  can  see 
no  reason  why  the  nearness  of  the  relation 
should  change  the  general  rule  of  law  that  a 
man  cannot  sue  upon  a  contract  to  which  he  is 
not  a  party  or  privy. 

In  the  case  at  bar  there  was  no  offer  to  prove 
a  promise  to  the  defendant  not  to  sue;  the 
promise  is  set  out  in  the  pleadings  and  in  the 
offer  of  proof  as  a  promise  to  the  rather  upon  a 
consideration  movinfir  wholly  from  him.  As 
to  such  agreement,  there  was  no  privity  of  con- 
tract between  the  plaintiff's  intestate  and  the 
defendant.  The  only  contract  is  between  the 
defendant  and  Samuel  Bigelow,  and  they  may 
at  any  time  revoke  and  annul  it.  The  only 
party  entitled  to  sue  the  defendant  upon  that 
contract,  either  at  law  or  in  equity,  is  Samuel 
Bigelow.  The  case  falls  within  the  general 
rule  of  law  that  one  who  is  not  a  party  to  a  con- 
tract cannot  sue  upon  it.  As  the  defendant 
oonid  not  enforce  this  agreement  which  he  of- 
fered to  prove,  either  in  law  or  equity,  he  can- 
not avail  himself  of  it  as  a  defense  in  this  suit, 
and  the  superior  court  rightly  rejected  the  evi- 
dence offered  b}[  him  to  prove  such  contract. 

There  was  evidence,  proper  to  be  submitted 
to  the  jury,  that  the  deiendant  received  the  no- 


tice which  was  mailed  to  him,  and  the  prayer 
tor  a  ruling  that  there  was  no  evidence  of  the 
delivery  of  the  notice  was  properly  refused. 

The  second  ruling  requested  by  the  defend- 
ant was  properly  refused. 

The  depositing  a  letter  in  the  postofflce,  ad- 
dressed to  a  party  at  his  place  of  business,  la 
prima  facie  evidence  that  he  received  it  in  the 
ordinary  course  of  the  mails.  This  is  founded 
upon  the  presumption  that  the  public  officers 
will  do  their  duty.  Huntley  v.  Whittier,  105 
Mass.  891. 

So  if  a  party  has  changed  his  place  of  busi- 
ness, and  has  informed  the  pnstofQce  author- 
ities of  it,  there  is  a  presumption  or  inference 
that  the  letter  has  been  delivered  at  the  new  ad- 
dress. The  deposit  of  the  letter  in  the  post- 
offlce, accompanied  by  evidence  that  the  au- 
thorities knew  of  the  change,  furnishes  com- 
petent evidence  that  the  party  has  received  the 
letter.  In  either  case  there  is  a  disputable 
presumption  or  inference  of  fact,  the  weight  of 
which  is  for  the  jury. 

In  the  case  at  bar  there  was  other  evidence 
tending  to  show  the  receipt  by  the  defendant 
of  the  letter  addressed  to  him  by  the  plaintiff's 
intestate,  and  the  court  properly  left  it  to  the 
jury  to  determine,  upon  all  the  evidence, 
whether  the  defendant  had  received  the  Jettex, 
giving  such  weight  to  the  presumption  or  in- 
ference as  they  thought  it  entitled  to.        '^ — » 

It  is  plain  that  the  omission  of  the  words 
"with  interest/'  in  the  note  sued  on  was  a 
mere  clerical  error  and  the  instruction  on  this 
subject  was  sufficiently  favorable  to  the  de- 
fendant. 

Judgment  on  the  verdict 
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Napoleon  HILL  et  cU. 
( Tenn ) 

1*  Where  a  will  gprea  property  to  a 
daughter  for  lilb»  with  remainder  In  fee  to 
her  children  livingr  at  her  death,  ohQdren  not  yet 


bom,  who  survive  her,  will  fake  equal  Interests 
in  the  property  with  other  survivingr  children, 
and  if  future-bom  children  only  shall  survive 
her,  they  will  take  the  whole  property,  the  devise 
beingr  to  the  children  living  at  her  death,  as  a 
okus. 

8.   A  poreliaser  after  deed  madot  in  the 

absence  of  fraud,  concealment,  or  misrepresenta- 
tion, has  no  remedy,  except  upon  the  covenants 


NOTB.— Purcftowr  of  recH  vroperty^  no  reUef  in 
equUy  for  mere  faUure  of  tUle. 

A  party  has  no  remedy  on  the  ground  of  a  mere 
lailure  of  title,  if  he  has  taken  no  covenants  to 
secure  the  title,  and  there  is  no  fraud  in  the  case, 
either  at  law  or  in  equity.  Buckner  v.  Street,  16 
Fi3d.  Bep.  aoS;  James  v.  Hays,  84  Ind.  274;  Flatt  v. 
Oachrist,  38andf.  Ch.  122;  Thompson  v.  Hammond,  1 
£dw.  Ch.  600;  Chesterman  v.  Gardner,  6  Johns.  Ch. 
29:  Whlttemore  v.  Farrlnflrton,  7  Hun,  894. 

That  the  vendor  is  insolvent  or  absent  from  the 
State,  or  that  an  adverse  suit  is  pending  which  in- 
volves the  title,  does  not  withdraw  the  case  from 
the  operation  of  this  principle.  Hill  v.  Butlet,  6 
Ohio  St  218. 

If  the  purchaser  does  not  wish  to  assume  the  risk 
of  the  title  he  protects  himself  by  covenant;  if  he 
•ttames  the  risk  he  accepts. the  deed  without  cov- 
enants. Piatt  V.  Giichnst,  supra. 

Where  a  party  who,  under  a  verbal  agreement 
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for  the  conveyance  to  him  of  lands,  pays  the  con- 
sideration and  is  then  tendered  a  deed  without 
covenants,  but  demands  a  deed  with  covenants  and 
is  refused,  and  then  accepts  the  deed  \7ithout  cov- 
enants, an  incumbrance  unknown  at  the  time  being 
afterwards  discovered,  both  parties  are  innocent  of 
fraud,  and  no  legal  liability  rests  upon  the  grantor. 
Whittomore  v.  Farrington,  76  N.  Y.  457;  Burwell  v. 
Jackson,  9  N.  T.  686. 

Belief  obtainable  only  in  case  of  fraud. 

Where  the  title  to  real  estate  fails  the  purchaser 
has  no  remody  in  equity  unless  there  was  fraud  or 
deceit  in  the  sale.  Banks  v.  Walker,  8  N.  T.  Legal 
Obe.  842,  2  Sandf  .  Ch.  84B;  Patton  v.  Taylor,  48  U.  S. 
7  How.  159  (12  L.  ed.  649). 

Imposition  and  fraud  upon  the  purchaser,  by  any 
willful  misrepresentation  or  concealment,  takes 
the  case  out  of  the  general  rule,  and  entitles  him  to 
be  redressed  in  equity,  in  addition  to  and  beyond 
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in  the  deed,  unlees  the  seller  Is  iiisolvont;  and  is 
not  entitled  to  a  resotesion,  so  long  as  he  remains 
in  poeeesston. 

8.  If  there  is  a  fldlore  of  title  to  the 
whole  of  the  property  conveyed,  the  meas- 
ure of  damages  upon  the  covenant  of  seisin  will 
he  the  price  paid;  and  a  recovery  will  operate 
practically  as  a  rescission;  for  a  purchaser  can- 
not be  permitted  to  recover  back  the  considerar 
tlon,  and  also  retain  the  property  conveyed. 

4.  One  wishing  to  acquire  land^  i^rho 
procores  the  fbredoeure  of  a  deed  of  trust 
thereon,  and  buys  the  land  at  the  sale,  made 
openly  upon  public  advertisement  and  com- 
petitive bidding,  with  no  object  in  view  but 
the  extinguishment  of  the  creditor's  remedies 
against  the  land,  is  not  thereby  guilty  of  fraud 
upon  other  persons  Interrsted  in  the  land. 

6.  ConstmctiTe  notice  of  a  will  from  its 
being  a  public  record  extends  only  to  persons  ac- 
quiring rights  or  titles  which  are  in  some  way 
resting  on,  or  subordinate  to,  or  ailected  by,  the 
will,  and  not  to  thoee  acquiring  titles  wholly  in- 
dependent of  and  superior  to  the  wilL 

6*  There  can  be  no  firaudnlent  conoeal- 
ment  of  a  fact  of  which  a  party  has  only  con- 
structive, or  presumptive,  and  not  actual,  Icnowl- 
edge. 

7*  The  role  that  a  party  is  held  to  have 
constructive  notice  of  all  that  appears  in 
other  deeds  or  instruments  referred  to  in  his 
title  deeds  as  limiting  or  affecting  his  title  does 
not  apply  to  collateral  instruments  referred  to, 
not  as  relating  to  the  title,  but  only  to  the  con- 
sideration of  the  land  conveyed. 

8*  Where  a  member  of  a  flnctoating 
^aJNB  to  whom  land  is  devised,  who  has  no  fixed 
interest  therein,  conveys  to  a  third  person,  the 
latter  is  not  a  tenant  in  common  with  the  others 
of  thedasB. 

(May  7,  1880.) 


APPEAL  by  oomplainant  from  a  decree  of 
the  Chancery  Court  of  Shelby  County  i]> 
favor  of  defendants  in  a  suit  to  qoiet  title  to 
certain  land  bought  by  complainant  from  the 
principal  defendant.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  Wm.  N.  Randolph*  for  appellant: 

If  none  of  the  children  should  be  surviving 
when  their  mother,  Mrs.  Elizabeth  ]^L  Hays, 
dies,  then  no  estate  under  the  will  of  their 
grandmother,  Mrs.  Walker,  will  ever  vest  in 
Uicm. 

Satterfleld  v.  Mayes,  11  Humph.  58. 

The  court  said  in  Beasley  v.  Jenkins^  2  Head,. 
198,  that  there  was  nothing  in  any  subsequent 
decision  that  militated  against  the  rule  in  Sat^ 
teipield's  Case,  as  properly  understood  and  ap- 
plied. 

All  this  class  of  cases  turn  on  *'the  fact  that 
the  intention  of  the  giver  is  manifested  in  the 
instrument  wherein  he  makes  the  gift  to  leave 
the  contingency  of  some  event,  or  some  seriea 
of  events,  to  determine  which  of  certain  per- 
sons named  or  indicated  shall  ultimately  be  tho 
objects  of  his  bounty,  which  event  or  series  of 
events  may  or  may  not  happen  until  after  the 
death  of  the  donor  or  devisor." 

Bingham,  Descents,  chap.  4,  §  8,  p.  95  et 
seq. 

In  this  class  of  cases  the  parties  contingently- 
entitled  have  no  such  estate  as  they  can  pass  by 
deeds  of  conveyance. 

See  C(man  v.  WeUs,  6  Lea,  682;  Tfiamas  v. 
Northcrass,  11  Lea,  845;  Breioster  v.  Btttker,  ^ 
N.  Y.  19;  Re  Ifyder,  11  Paige,  185;  Tayloe  v. 
Gould,  10  Barb.  888;  Moore  v.  Littel,  40  Barb. 
488,  41  N.  Y.  66;  Watson  v.  Woods,  8  R.  L  226; 
Broton  v.  Williams,  5  R.  L  809;  Hunt  v.  HaU^ 
87  Me.  863;  Snow  v.  Snow,  49  Me.  159;  Qigord 


the  covenants  in  the  deed.   Denston  v.  Morris,  2 
Edw.  Ch.  48. 

It  is  DOt  enouffb  that  the  vendor  made  represen- 
tations which  turn  out  to  be  untrue;  he  must  have 
known  them  to  be  untrue.  It  is  the  knowledge 
which  constitutes  the  fraud.  Tallman  v.  Green,  8 
Sandf .  Ch.  441;  Woodruff  v.  Bunco,  9  Paige,  448. 

No  relief  against  coUeetkm  of  bond  and  mortgoQe: 

The  purchaser,  having  given  a  bond  and  mort- 
gage for  balance  due  on  land,  cannot  resist  pay- 
ment on  this  ground.  Abbott  v.  Allen,  2  Johns.  Ch. 
619:  followed  in  Leggett  v.  McCarty,  8  Edw.  Ch.  1^; 
QrUBth  V.  Kempshall,  Clarke,  678;  Banks  v.  Walker, 
2  Sandf.  Ch.  848. 

No  relief  will  be  granted  against  the  collection  of 
a  bond  and  mortgage  for  purchase  money  where 
possession  has  passed  and  continued  without  an 
eviction  at  law  under  a  paramount  title.  Piatt  v. 
Gilchrist,  8  Sandf.  122;  Curtias  v.  Bush,  39  Barb. 
664;  Abbott  v.  Allen,  2  Johns.  Ch.  619;  Banks  v. 
Walker,  2  Sandf.  Ch.  344;  Pepper  v.  Haight,  20 
Barb.  489. 

A  defect  of  title  to  mortgaged  premises  conveyed 
by  the  mortgagee  is  no  defense  in  a  suit  for  the 
foreclosure  of  a  mortgage  for  part  of  the  considera- 
tion. Hulflsh  V.  O'Brien,  20  N.  J.  Eq.  231;  Price  v. 
Lawton,  27  N.  J.  Eq.  827;  Davison  v.  De  Freest  8 
Sandf.  Ch.  466;  Miller  v.  Avery,  2  Barb.  Ch.  682; 
Withers  v.  Morrell,  8  Edw.  Ch.  560;  Tallmadge  v. 
Wallis,  26  Wend.  107;  Edwards  v.  Bodlne,  26  Wend. 
109. 

While  a  mortgage  is  void  as  to  a  judgment,  such 
judgment  could  not  be  enforced,  because,  provided 
the  mortgagee  would,  at  any  time  before  sale  upon 
execution,  file  his  mortgage,  or  attend  the  sale  and 
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give  notice  of  his  mortgage,  no  one  could  purohaae 
free  from  the  mortgage  (Best  v.  Staple,  61 N.  Y.  79;. 
Hildreth  v.  Sands,  2  Johns.  Ch.  36,  14  Johns.  483^ 
Griffith  V.  Griffith,  9  Paige,  816;  Thompson  v.  Van 
Vechten,  27  N.  T.  680);  but  where  the  contract  Ss- 
entered  into  under  a  mutual  misconception  of  legal 
rights  amounting  to  a  mistake  of  law,  this  rule 
does  not  apply.  Champlic  v.  Laytln,  1  Edw.  Ch. 
476;  Guice  v.  Sellers,  48  Miss.  62, 6  Am.  Bep.  477;  Ab> 
bott  V.  Allen,  2  Johns.  Ch.  621;  Woodruff  v.  Bunoe» 
9  Paige,  446. 

Remedyjby  inSunctUm^  when. 

When  the  covenants  have  been  actually  broken* 
and  the  grantor  is  insolvent,  a  court  of  equity  may 
restrain  him  from  proceeding  to  collect  the  whole 
amount  of  the  purchase  money,  and  may  offset  the 
damages  occasioned  by  the  breach  of  the  covenants 
of  seisin  or  warranty,  agralnst  such  unpaid  purchase 
money.  Wanzer  v.  Truly,  58  tJ.  8. 17  How.  684  (15- 
L.  ed.  216):  Fehrle  v.  Turner,  77  Ind.  686. 

If  the  grantor  is  solvent  there  is  a  full  legal  rem. 
edy  upon  the  covenants  and  consequently  no  rea- 
son for  resorting  to  the  extraordinary  remedy  of 
an  Injunction.  Wimberg  v.  Sohwegeman,  97  IndL 
680.   See  Miller  V.  Avery,  2  Barb.  Ch.  682. 

No  relief  in  equity  without  eviction  by  %>aramount 

titU. 

There  can  be  no  relief  in  equity,  under  the  oov- 
enants,  without  an  eviction  by  title  paramount;  a 
failure  of  consideration  for  the  want  of  title  affords 
no  ground  for  equitable  relief.  ChampHn  v.  Laytln* 
1  Ed  w.  Ch.  476, 6  Paige,  196. 

There  can  be  no  relief  where  possession  passed 
and  continued  without  eviction  under  a  paramount- 
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V.  Thorn,  9  N.  J.  Eq.  703;  Van  TUburgh  v. 
BolliMhead,  14  N.  J.  Eq.  32;  Olnei/  v.  Hull,  21 
Pick.  811;  Haifes  v.  Tabor,  41  N.  H.  521;  Rob- 
ertton  v.  WiUon,  88  N.  H.  48;  Ball  v.  iV'wte,  38 
N.  H.  422;  Brawn  ▼.  .Bwww,  44  N.  H.  281; 
MilUr  y.  Keegan,  14  Ind.  602;  Augttstus  v. 
£iM^^,  8  Met.  (Ky.)  155. 

I  think  an  examination  of  tbe  adjudged 
cases  will  show  beyond  question  that  tbe  words 
of  tbe  will  must  be  confined  to  children  of 
Mrs.  Elizabeth  M.  Hays  and  'that  grandchil- 

ren  are  not  included. 

Booker  v.  Booker,  5  Humph.  505;  Morton  v. 
Morton,  2  Swan,  818;  Deadrick  v.  Armour,  10 
Humph.  688;  Adams  v.  Law,  58  U.  S.  17  How. 
417  (15  L.  ed.  149). 

A  remainder  always  has  its  origin  in  express 
grant  A  reversion  merely  arises  incidentally 
in  consequence  of  the  grant  of  the  particular 
estate.  It  is  created  simply  by  the  law,  while 
a  remainder  springs  from  the  act  of  the  par- 
ties. 

Williams,  Real  Prop.  •223.  239.  See  also 
2  Washb.  Real  Prop.  chap.  8.  *889;  Case  of  the 
ProtoH  ofBeterley,  Y.  B.  40  Edw.  HI.  9. 

Tbe  power  of  alienation  is  thus  allowed  to  be 
exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  exislr 
eoce,  they  may  have  no  owners  to  convey  them. 
Of  these  future  estates  there  are  two  kinds,  a 
contingent  remainder,  and  an  executory  inter- 
est. The  former  is  allowed  to  be  created  by 
aDymode  of  conveyance. 

Williams,  Real  Prop.  243. 

}ieM»rs.  Hill  ft  Wilkerson,  Craft  ft 
Crafi*  and  Metcalf  ft  Walker  for  re- 
spondents. 

PUt8»  8p.  J.,  delivered  the  (pinion  of  the 
court: 
On  the  25th  of  June,  1887,  Napoleon  Hill 


sold  and  conveyed  by  deed,  with  covenants  of 
seisin,  general  warranty,  and  against  incum- 
brances, to  the  Kansas  City  Land  Company,  a. 
tract  of  land  in  Shelby  County  of  66.37  acres, 
for  tbe  consideration  of  $149,820.50,  of  which 
the  sum  of  $56,000  was  paid  in  cash,  and  the 
balance  secured  by  two  notes  for  $46,666.25 
each,  bearing  interest,  and  due  at  one  and  two* 
years.  A  lien  was  retained  in  the  deed,  and 
the  Land  Company  was  placed  in  possession. 
On  the  22d  June,  1888,  a  few  days  before  the 
maturity  of  the  first  note,  the  Land  Company^ 
filed  the  original  bill  in  this  cause  against  Hill, 
its  vendor,  Mrs.  Elizabeth  M.  Hays  (named  ia 
tbe  bill  as  Lizzie  W.  Hays)  and  her  three  sons, 
Samuel  J.,  James  W.,  and  John  M.  Hays,  sug- 
gesting that  the  title  to  44  of  the  66.37  acre» 
conveyed  to  it  by  Hill  was  doubtful,  and  prob- 
ably defective;  tnat,  if  so.  Hill  had  fraudulent- 
ly represented  that  his  title  was  good  to  the- 
whole  of  the  property  conveyed;  and  that  with- 
out the  forty- four  acres,  which  were  claimed 
by  the  other  defendants,  the  purchase  was  not 
desirable;  and  pravin^  in  the  alternative:  first, 
that  its  title  under  Hill's  conveyance  be  deolarod 
perfect  and  indefeasible,  and  the  claims  of  the 
other  defendants  adjudged  to  be  clouds  there- 
on, and  removed;  and,  secondly,  if  this  could 
not  be  done,  that  his  purchase  from  Hill  be  re- 
scinded, its  notes  delivered  up  and  canceled, 
and  that  it  have  a  decree  a^inst  Hill  for  ibe- 
purchaae  money  paid,  with  interest.  The  pri- 
mary relief  sought  by  this  bill  is  the  quietine 
and  confirmation  of  the  complainant's  title,  and 
its  efforts  throughout  are,  manifestly,  to  show 
that  its  title  is  good,  notwithstanding  the  facts 
suggested  as  casting  a  doubt  upon  it.  The  bill 
was  dismissed  as  to  James  W.  and  John  M. 
Hays,  upon  their  demurrer,  on  grounds  which 
need  not  now  be  considered.  Samuel  J.  Hays- 
filed  a  separate  answer,  which  he  prayed  might 


title.  Whltteniore  v.  Farriogton,  7  Run,  806;  Hy- 
■lip  V.  French,  fig  Wis.  516. 

A  failure  of  consideration  for  the  want  of  title 
affords  no  ground.  Chesterman  v.  G^ardner,  5 
Johns,  Ch.  29;  Gouverueur  v.  Elmendorf,  Id.  79; 
MiUer  v.  Avery,  2  Barb.  Ch.  605;  Edvrards  v.  Bodtne, 
2B  Wend.  114:  Withers  v.  Morrell,  3  Edw.  Ch.  660. 

So  long  as  the  purohaser  remains  in  the  peaceful 
posBcasion  of  the  premises,  or  until  he  surrenders 
poscsBion  to  a  paramount  title,  he  is  estopped  from 
coutesting  the  validity  of  the  title  in  an  action  to 
foreclose  a  mortgage  which  defendant  assumed  to 
pay  on  his  purchase.  His  only  remedy  would  be  at 
law  on  the  covenants  in  the  deed.  Parkinson  v. 
Shennan,  7  N.  Y.  Week.  Dig.  129,  74  N.  Y.  88;  Ed- 
wards V.  Bodlne,  28  Wend.  114;  Leggett  v.  M^Oarty, 
3  Edw.  Ch.  128;  Griffith  v.  Eempehaii,  Clarke,  678; 
WoodruflT  V.  Bunce,  9  Paige,  446;  Thompson  v.  Jack- 
ion,  3  Band.  504;  Coleman  v.  Rowe,  6  How.  (Miss.) 
460:  Piatt  v.  Gilchrist,  3  Sandf .  Ch.  118;  Ryerson  v. 
WUlis,  81  N.  Y.  280;  Dunning  v.  Leavitt,  85  N.  Y.  30; 
IVimham  v.  HotchkisB,  2  Keyes,  16,  2  Abb.  App. 
Doc.  90;  Young  v.  Guy,  28  Hun,  11;  Curtias  v.  Bush, 
9  Barb.  684;  Patton  v.  Taylor,  48  U.  S.  7  How.  160 
<12  L.  ed.  649);  Wanzer  v.  Truly,  68  U.  8. 17  How.  684 
(15  li.  ed.  216);  Akerly  v.  Vilas,  21  Wis.  109;  Freeman 
r.  Auld,  44  N.  Y.  60;  Thorp  v.  Keokuk  Coal  Co.  48  N. 
T.  2S8;  Shadbolt  v.  Bassett,  1  Lans.  121;  Miller  v. 
liODg,  3  A.  K.  Marsh.  886;  Saunders  v.  Beal,  4  Bibb, 
342;  Barkhamsted  v.  Case,  6  Conn.  628;  Lloyd  v. 
Jewell,  1  Me.  852:  Champion  v.  White,  6  Cow.  610; 
Greenby  v.  Cheevers,  9  Johns.  126;  Gibson  v.  New- 
man. 1  How.  (Miss.)  841;  Miller  v.  Owens,  Walker 
(MtoB.)244. 
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Where  title  fo/Qtis  the  remedy  ia  on  covenants  in  the- 

deed. 

The  purchaser  has  no  remedy  in  e<iuity  to  recover 
back  the  price  unless  there  was  fraud  or  deceit  in 
the  sale.  If  be  has  taken  the  precaution  to  require- 
covenants  as  to  the  title  before  paying  the  price 
his  remedy  is  at  law.  Phillips  v.  Hudson,  31  N.  J.  L. 
161;  Banks  v.  Walker,  2  Sandf.  Ch.  348;  3  N.  Y.  Lcjcal 
Obe.  342;  Tobin  v.  Bell,  61  Ala.  129;  Alden  v.  PryaU. 
60  Cal.  222;  Harding  v.  Commercial  Loan  Co.  84  111. 
261;  M'Farlane  v.  Griffith,  4  Wash.  C.  Ct.  687;  James 
V.  Hays,  34  Ind.  274;  Strong  y.  Waddell,  66  Ala.  473; 
Peters  v.  Bowman,  8  N.  Y.  Week.  Dig.  201;  1  Pom, 
Eq.  Jur.  166:  Edwards  v.  Bodine,  26  Wend.  109:  Tall- 
madge  v.  Wallis,  26  Wend.  107;  CuUum  v.  Branch 
Bank,  4  Ala.  21;  Denston  v.  Morris,  2  Edw.  Ch.  87; 
Bates  v.  Delavan,  6  Paige,  800;  Gouvemeur  v.  El- 
mendorf ,  6  Johns.  Ch.  79;  2  Kent,  Com.  2d  ed.  473; 
Patton  V.  Taylor,  48  IT.  8.  7  How.  160  (12  L.  ed.  649); 
Koonan  v.  Lee,  67  U.  S.  2  Black,  607  a7  L.  ed.  280); 
Coming  V.  Smith,  6  N.  Y.  84;  Beebe  v.  Swartwout, 
8  III.  162:  Com.  v.  McClanahan,  4  Rand.  482;  Green- 
leaf  V.  Cook,  16  tr.  8.  2  Wheat.  16  (4  L.  ed.  173); 
Barkhamsted  v.  Case,  6  Conn.  628:  Maner  v.  Wash- 
ington, 3  Strob.  Eq.  171;  Bumpus  v.  Platner,  1  Johns. 
Ch.  213;  Van  Waggoner  v.  McEwen,  2  N.  J.  Eq.  412; 
Shannon  v.  Marselis,  1  N.  J.  Eq.  426;  Natchez  v. 
Minor,  9  Smedes  &  M.  544;  Davison  v.  De  Freest,  3 
Sandf.  Ch.  466;  Waddell  v.  Beach,  9  N.  J.  Eq.  7f)3; 
Rawle,  Cov.  Title,  3d  ed.  676-686;  Laughery  v.  Mc- 
Lean, 14  Ind.  106;  Anderson  v.  Lincoln,  6  How.. 
(Miss.)  279:  Thompson  v.  Jackson,  8  Rand.  607. 
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be  taken  also  as  a  cross-bill,  claiming  an  inter- 
est in  the  forty-four  acres  under  the  will  of  his 
grandmother,  Mary  A.  Walker.  No  defense 
seems  to  have  been  made  by  Mrs.  Elizabeth  M. 
Hays.  Hill  also  answer^,  and  denied  all 
fraud,  and  that  the  title  was  doubtful  or  de- 
fective, and  subsequently  filed  a  cross-bill  to 
•enforce  his  lien  for  purchase  money. 

The  complainant  land  company,  in  its  an- 
swer to  this  cross-bill,  reversing  the  theory 
maintained  by  it  in  its  original  bill,  vigorously 
assaults  the  title  of  Hill,  and  sets  out  with  great 
minuteness  and  detail  the  facts  on  which  it 
strenuously  insists  the  title  is  bad,  and  asks  un- 
conditionally to  be  relieved  of  its  purchase. 
It  traverses  some  of  the  statements  of  its  orig- 
inal bill,  and  feeling,  doubtless,  the  force  of 
this  inconsistency  in  its  pleadings,  states,  bv 
way  of  explanation  in  the  answer,  that  such 
inconsistency  arose  from  the  insufficiency  and 
falsity  of  the  information  upon  which  the  con- 
trary al lections  in  the  bill  were  predicated, 
■and  that  it  has  since  ascertained  the  truth  as 
set  forth  in  the  answer.  This  feature  of  the 
•case  has  been  adverted  to  by  counsel  for  de- 
fendants, and  mav  be  disposed  of  at  once. 
Upon  inspection  of  the  two  pleading,  it  is  ap- 
parent that  the  repugnancy  between  them  is 
more  of  theory  than  of  fact,  and  arises  either 
upon  statements  made  on  information,  or  upon 
statements  of  complainant's  conclusions,  and 
hence  does  not  work  any  estoppel  against  the 
truth. 

The  chancellor,  upon  a  hearing  on  the  mer- 
its, held  the  title  good,  denied  relief  to  the 
complainant  Land  Company  and  defendant 
Samuel  J.  Hays,  and  gave  defendant  Hill  a  de- 
cree on  his  cross-bill  enforcing  his  lien  for  pur- 
chase money.  From  this  decree,  as  well  as  the 
previous  decree  sustaining  the  demurrer  of 
James  W.  and  John  M.  Hays,  the  Land  Com- 
pany appeals,  and  alone  assigns  error; 

The  land  in  controversy  originally  belonged 
to  Mrs.  Mary  A.  Walker,  and  it  is  conceded 
that  the  title  must  be  derived  from  her.  This 
defendant  Hill  undertakes  to  do  in  two  ways, 
and  through  two  distinct  and  separate  chains, 
the  one  beginning  with  a  deed  of  trust  made 
by  Mrs.  Walker  in  her  lifetime,  and  the  other 
with  her  will.  It  was  upon  the  first  of  these 
two  chains  of  title — that  beginning  with  the 
deed  of  trust— that  the  chancellor  based  his  de- 
cree, and,  if  his  view  of  the  case  is  correct,  it 
is  conclusive,  however  defective  the  other 
•chain  may  be.  This  aspect  of  the  case  will 
therefore  be  considered  Drst. 

The  deed  of  trust  was  executed  on  the  11th 
day  of  July,  1872,  by  Mary  A.  Walker,  de- 
fendant, Elizabeth  M.  Hays  (therein  named  as 
Lizzie  W.  Hays),  and  her  husband,  A.  J.  Hays, 
to  C.  B.  Wellford,  as  trustee  to  secure  eleven 
promissory  notes  of  the  same  date,  made  by 
the  makers  of  the  deed,  and  payable  to  the  life 
association  of  America,— one  for  $5,000,  due 
five  years  after  date,  and  ten  for  |250  each,  for 
interest,  due,  respectively,  at  the  end  of  each 
semi-annual  x)eriod  from' date;  all  of  the  notes 
being  given  to  secure  a  loan  of  $5,000,  with  10 
per  cent  interest,  payable  semi-annually.  It 
provided  that,  upon  default  in  the  payment  of 
any  of  the  notes  at  maturity,  the  right  of  im* 
mediate  foreclosure  shoula  accrue,  and  the 
'Whole  debt,  for  the  purpose  of  foreclosure,  be- 

^  L.  B.  A. 


come  due  at  once.  A  similar  result  was  to  fol- 
low, by  the  terms  of  the  deed,  upon  a  failure  to 
pay  taxes  promptly  as  they  accrued.  It  was 
properly  acknowledged  and  registered,  and  no 
question  is  made  against  its  validity.  It  is 
shown  that  the  debt  secured  by  it  was  the  debt 
of  Mrs.  Walker,  incurred  for  improvements  on 
the  property  now  In  controversy  when  it  be- 
lon^d  to  her.  No  reason  is  shown  for  the 
joining  of  Mrs.  Hays  and  her  husband  in  this 
deed,  unless  it  be  the  fact  that  Mrs.  Walker 
bad  previously  made  her  will  devising  the 
property  to  Mrs.  Hays  for  life,  though  this 
does  not  appear  from  the  face  of  the  deed. 

On  the  28th  of  July,  1877,  after  the  death  of 
Mrs.  Walker,  Wellford,  the  trustee,  sold  the 
property,  in  pursuance  of  the  terms  of  the  deed, 
to  Napoleon  Hill  and  W,  F.  Taylor  for  $6,005, 
which  the}'  paid  in  cash,  being  about  $100  in 
excess  of  the  debt  then  due  and  expenses  of 
sale;  and  on  the  80th  of  the  same  month  the 
trustee  conveyed  to  them  by  deed,  with  proper 
recitals.  Taylor  subsequently  sold  and  con- 
veyed his  interest  to  Hill.  These  conveyances 
are  all  regular,  and  exhibit  a  good  and  inde- 
feasible title  on  their  face.  This  is  not  contro- 
verted. 

But  it  is  insisted  on  behalf  of  the  opponents 
of  Hill  that  the  sale  and  conveyance  by  Well- 
ford, the  trustee,  were  procured  by  the  fraud 
and  collusion  of  Hill  and  Taylor  and  one 
Charles  Hewitt,  with  a  view  to  cutting  off  the 
devisees  of  Mrs.  Mary  A.  Walker,  and  that  such 
conveyances  is  therefore  ineffectual  as  against 
such  clevisees,  and  is  liable  to  be  impeached  by 
them  and  declared  void  at  any  time.  This 
contention  is  specially  important  on  account 
not  only  of  the  magnitude  of  the  interests  in- 
volved, but  Also  of  the  provisions  of  the  will  of 
Mary  A.  Walker,  by  which  the  property  in 
controversy  was  given  to  her  daughter  Eliz- 
abeth M.  Hays  for  life,  with  remainder  in  fee 
to  her  children  living  at  her  death.  Children 
of  Mrs.  Hays  not  yet  born,  should  such  survive 
her,  will  taike  an  interest  in  the  property  under 
the  will,  in  conjunction  with  such  of  herpresent 
children  as  shall  also  survive  her,  and,  in  the 
event  that  future-bom  children  only  shall  sur- 
vive her,  they  will  take  the  whole  property,  the 
devise  being  to  the  children  of  Mrs.  Hays,  the 
survivors  or  survivor  of  them,  at  her  death,  as 
a  class.  Satterfldd  v.  Mayes,  11  Humph.  57; 
McClung  v.  McMillan,  1  Heisk.  655-660; 
Brtdffewater  v.  Gordon,  2  Sneed,  5. 

It  is  possible,  therefore,  that  the  persons  who 
will  ultimately  take  the  remainder  under  this 
will,  and  who  are  to  be  affected  by  the  alleged 
fraud  against  the  remaindermen,  are  not  now 
in  existence.  If;  then,  the  title  is  subject  to  the 
alleged  infirmity,  it  is  of  the  greatest  importance 
to  complainant  that  the  fact  be  ascertained  at 
once,  and  timely  relief  afforded,  as  otherwise, 
upon  the  future  total  or  partial  failure  of  the 
title  by  reason  of  such  infirmity  in  the  possible 
contingency  stated,  its  remedy  upon  Uie  cov- 
enants of  the  deed  under  which  it  holds  might 
be  wholly  inadequate.  The  present  children  of 
Mrs.  Hays,  with  herself,  have  all  conveyed  the 
property  in  controversy  to  HiU,  since  tne  com- 
mencement of  this  suit,  wananting  against  all 
persons  claiming  under  or  through  them;  or,  to 
speak  more  accurately,  they  have  executed  and 
acknowledged  such  a  conveyance,  and  offer  to 
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deliver  it  upon  the  payment  to  them  hy  Hill  of 
a  sum  named,  and  he  on  his  part  ai^ees  to 
comply  and  accept  the  deed  on  condition  that 
the  complainant  Land  Company  now  has  under 
its  deed  from  him  a  ^ood  title,  or  will  have  hy 
virtue  of  the  proffered  conveyance  by  the 
Hayses,  and  a  proper  transfer  thereof  by  him 
to  complainant.  So  that,  so  far  as  the  present 
children  of  Mrs.  Hays,  or  Mrs.  Hays  herself,  in 
any  possible  event,  are  concerned,  the  decirion 
of  the  question  stated  is  not  necessary  in  the 
present  aspect  of  the  cose,  inasmuch  as  their 
proffered  deed  would  as  fully  devest  them  of  all 
title  as  could  be  done  by  the  decree  of  the 
court.  But  in  the  possible  contingency  that  a 
child  or  children  of  Mrs.  Hays  may  be  bom 
hereafter,  and  survive  her,  the  interest  which 
sucb  child  or  children  will  take  under  the  will 
mvu^  necessarily  defeat  the  title  of  complainant 
to  that  extent.  If  it  be  true  that  the  deed  of 
Wellford,  the  trustee,  can  be  successfully  im- 
peached, and  in  view  of  this  contingency,  it  is 
necessary  to  examinmhe  question.  The  al- 
leged fraud  and  collusion  in  procuring  the  trust 
sale  and  conveyance,  it  is  obvious,  were  not 
wroni;^  against  the  q^mplainant  Land  Compa- 
ny, nor  anyone  under  wtiom  it  claims.  But  it  is 
insisted  that  Hill,  having  participated  in  such 
frand,  and  with  knowledge  of  the  existence  and 
terms  of  the  will,  concealed  theses  facts  from 
complainant  in  his  sale  to  it,  and  falsely  repre- 
sented that  his  title  was  good.  The  complain- 
ant having  accepted  a  deed  from  Hi]l,  and  taken 
possession  under  it,  and  being  still  in  posses- 
sion, the  bill  would  probably  have  been  de- 
murrable as  a  bin  to  rescind  without  these  alle- 
gations of  fraud,  as  there  is  no  allegation  of 
HOrs  insolvency;  for  the  general  rule  un- 
doubtedly is  that  a  purchaser  after  deed  made, 
in  the  absence  of  fraud,  concealment,  or  mis- 
representation, has  no  remedy,  except  upon  the 
covenants  in  the  deed,  unless  the  seller  &  insol- 
vent. 1  Sugd.  Vend.  8th  Am.  ed.  251;  Abbott 
V.  Allen,  2  Johns.  Ch.  519;  Topp  v.  White,  12 
Heisk.  175;  Senter  v.  Hill,  5  Sneed,  605;  Toung 
▼.  Butler,  1  Head,  640. 

The  question  of  fraud  out  of  the  way,  the 
complainant  is  not  entitled  to  a  rescission  so 
long  as  it  remains  in  the  undisturbed  possession 
of  the  property  conveyed.  If  the  title  is  bad, 
either  totally  or  partially,  the  covenant  of  seisin 
was  broken  as  soon  as  made,  and  a  right  of  ac- 
tion accrued  upon  that  covenant  immediately. 
If  there  was  a  failure  of  title  to  tbe  whole  of 
the  property  conveyed,  the  measure  of  damages 
npon  the  covenant  of  seisin  would  be  the  price 
paid,  and  a  recovery  would  operate  practically 
as  a  rescission;  for  a  purchaser  cannot  be  per- 
mitted to  recover  back  the  consideration,  and 
alflo  retain  the  property  conveyed.  Upon  the 
pleading  here,  however,  the  case  is  for  rescis- 
sion, if  for  any  relief  at  all,  and  the  vit^  ques- 
tion, therefore,  is.  Have  the  charges  of  fraud 
been  sustained? 

From  what  has  been  said,  it  is  obvious  that 
tbe  alleged  fraud  on  the  part  of  Hill  relates  to 
two  distinct  subjects,  namely:  Firet,  the  sale 
and  conveyance  by  the  trustee  Wellford,  which 
ft  is  insisted  Hill  procured  to  be  made  with  the 
view  and  for  the  purpose  of  cutting  off  the 
devisees  of  Mrs.  Walker,  and  which  necessarily 
implies  that  he  had  actual  knowledge  of  the 
existence  and  terms  of  Mrs.  Walker's  will;  and, 
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secondly,  the  sale  made  by  Hill  to  the  complain- 
ant Land  Company,  in  which  it  is  insisted  he 
concealed  his  knowledge  of  the  existence  and 
contents  of  the  will,  his  agency  in  procuring  the 
sale  made  by  Wellford,  and  fraudulently  rep- 
resented that  his  title  was  good  and  inde- 
feasible. Tbe  contention  of  Hill,  on  the  con* 
trary,  is  that  he  had  no  knowledge  or  informa* 
tion  of  the  existence  or  contents  of  the  will 
until  long  after  his  sale  to  complainant;  that  he 
had  no  agency  whatever  in  procuring  the  sale 
to  Wellford;  and  that  he  made  no  false  state- 
ments or  representations  in  bis  sale  to  com- 
plainant, and  he  so  testifies,  positively  and  un- 
equivocally, in  his  deposition. 

It  appears  that  on  the  6th  day  of  March,  1877, 
after  the  death  of  the  testatrix,  Mary  A. 
Walker,  Mrs.  Elizabeth  M.  Hays  (who  was  her 
only  surviving  child  and  heir  at  law)  and  her 
husband,  A.  «J.  Hays,  and  son,  Samuel  J.  Hays, 
conveyed  the  f  ort^-f  our  acres  in  controversy  to 
one  Charles  Hewitt,  of  St.  Louis,  Mo.,  with 
covenants  of  seisin,  general  warranty,  and 
against  all  incumbrances  except  the  deed  of 
trust  to  Wellford,  which  was  recited  as  an  ex- 
isting incumbrance  on  the  land,  together  with 
some  past-due  taxes,  which  incumbrance  it  was 
also  recited  Hewitt  was  to  discharge  as  a  part 
of  the  consideration.  At  that  time  the  interest 
note,  due  January  11,  1877,  was  past  due  and 
unpaid,  and  one  other  interest  note  and  the  note 
for  the  principal  had  not  matured.  Hewitt, 
not  having  the  means  with  which  to  pay  the 
past-due  note,  procured  Sterling  &  Webster,  a 
business  firm  at  St  Louis,  to  take  it  up  from  the 
Life  Association  of  America,  whose  principal 
office  was  also  at  St.  Louis,  which  they  did  on 
April  11,  1877,  agreeing  to  hold  the  note  a 
reasonable  time  for  Hewitt's  accommodation, 
with  the  deed  of  trust  as  security.  It  is  argued 
by  counsel  for  complainant  that  l^is  transaction 
was  a  payment  and  discharge  of  the  note  as  a. 
debt  against  the  land,  under  the  deed  of  trust, 
and  that  it  thereafter  became  only  a  personal 
debt  of  Hewitt  to  Sterling  &  Webster,  and 
hence,  there  not  being  sufficient  time  for  ad- 
verdsing  between  the  maturing  of  the  next 
note,  Jidy  11,  and  the  date  of  the  sale,  that  the 
sale  was  premature  and  void.  The  proof  is 
clearly  to  the  contrary.  The  transaction 
amounted  to  a  purchase  of  the  debt  by  Sterling 
&  Webster,  under  an  express  agreement  that 
they  should  have  the  benefit  of  the  deed  of  trust 
for  its  security.  They  took  up  and  held  the 
note  itself,  and  took  no  note  from  nor  made  any 
charge  against  Hewitt.  It  was  a  subsisting 
part  of  the  trust  debt  at  the  date  of  the  sale, 
past  due  since  January  previous.  This  note 
not  being  paid  by  Hewitt,  Wellford,  the  trus- 
tee, at  the  instance  of  SterUng&  Webster,  who 
paid  the  costs  of  advertising,  amounting  to  $22, 
advertised  and  sold  the  property  as  before 
stated,  and  out  of  the  proceeds  discharged  all 
the  notes  and  expenses  of  sale.  In  the  mean 
time,  the  precise  date  not  appearing,  Hewitt 
entered  upon  negotiations  with  W.  F.  Taylor 
and  defendant  Hill  for  the  sale  of  the  property 
to  them,  Taylor  conducting  the  negotiations  on 
the  part  of  himself  and  Hill.  The  terms  of  sale 
were  agreed  on,  and  a  deed  was  prepared  on 
Julv  2,  1877.  But  before  closing  the  purchase 
Hill  and  Taylor  procured  an  abstract  of  the 
title,  and  submitted  it  to  counsel  for  examina- 
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tlon.  The  title  was  rejected  on  account  of  the 
existence,  unsatisfied,  of  the  deed  of  trust  to 
Wellford,  and  thereupon  the  negotiations  for 
the  sale  were  suspended,  or  abandoned. 

There  is  no  fact  or  circumstance  shown  which 
indicates  that  either  Hill  or  Taylor  at  that  time, 
or  at  the  date  of  the  trustee's  sale,  on  the  2dth 
of  July,  knew  that  Mrs.  Walker  had  left  a  will. 
On  the  contrary,  it  appears  that  they  knew,  or 
had  been  informed,  that  Mrs.  Hays  was  the 
only  child  and  heir  at  law  of  Mrs.  Walker,  and 
they  supposed  that  the  title  had  descended  to 
her  as  heir  subject  to  the  deed  of  trust,  and  it 
was  upon  this  assumption  that  the  investigation 
of  the  titi e  proceeded.  Taylor  likewise  testifies 
positively  that  he  had  no  knowledge  or  infor- 
mation of  a  will  having  been  made,  and  that  he 
had  no  agency  in  procuring  the  sale  made  by 
the  trustee,  and  no  knowledge  of  it  until  he  saw 
it  advertised  in  the  papers.  A  deed,  however, 
is  produced  from  Hewitt  to  Hill  and  Taylor, 
dated  July  2,  1877,  for  this  same  proi)erty, 
containing  covenants  of  seisin,  warranty,  and 
against  incumbrances,  aud  reciting  a  considera- 
tion of  $8  paid;  and  it  is  shown  by  proof  that 
they  paid  to  Hewitt  or  his  agent,  after  the  trus- 
teed sale,  the  sum  of  $1,000  on  account  of  the 
land ;  and  it  is  argued  that  these  facts  show  that 
the  sale  by  the  trustee  on  July  28  was  made  in 
pursuance  of  a  previous  collusive  and  fraud- 
ulent understanaine  and  agreement  between 
Hewitt  and  Hill  and  Taylor,  notwithstanding 
the  testimony  above  cited  to  the  contrary. 

Although  the  deed  bears  date  July  2,  which 
was  before  the  sale,  it  is  clearly  shown  that  it 
was  not  delivered  nor  acknowledged  until  the 
1st  day  of  August  thereafter,  and  the  $1,000 
paid  Hewitt  or  his  agent  was  paid  on  the  de- 
livery of  this  deed,  it  was  doubtless  the  same 
deed  that  was  drawn  and  dated  at  the  time  the 
parties  first  agreed  on  the  terms  of  sale,  before 
.  the  title  was  mvestigated,  and  was  afterwards 
delivered  without  changing  its  date.  It  obvi- 
ously did  not  take  effect  until  it  was  delivered, 
which  was  after  the  sale  and  conveyance  by 
the  trustee.  But,  even  with  this  explanation, 
it  is  impossible  to  reconcile  these  facts  with  the 
non-agency  and  indifference  of  Hill  and  Tay- 
lor as  to  the  trustee's  sale,  and  with  their  con- 
tention that  their  contemplated  purchase  from 
Hewitt  had  been  abandoned,  or  to  avoid  the 
conclusion  that  the  sale  was  made  in  pursu- 
ance of  a  previous  understanding  between  them 
and  Hewitt,  as  a  thing  to  be  done  before  their 
contemplated  trade  should  be .  consummated. 
Why  should  they  pay  to  Hewitt  $1,000  after 
they  had  purchased  and  taken  deed  from  the 
trustee,  investing  them  with  the  full  title,  freed 
from  the  incumbrance,  if  they  did  not  consid- 
er themselves  under  some  legal  or  moral  obli- 
gation to  do  so?  What  interest  had  Hewitt, 
tnen,  which  could  pass  by  his  deed? 

The  trust  deed  provided  that  the  sale  should 
be  free  from  the  right  of  redemption,  and  the 
sale  had  been  so  made.  Hewitt,  occupying 
the  shoes  of  the  makers  of  the  trust,  therefore 
did  not  have  the  right  of  redemption,  nor  does 
it  otherwise  appear  that  be  had  any  interest 
whatever  after  the  sale,  except  in  the  surplus 
of  the  proceeds,  and  his  deed  was  evidently  not 
intended  to  pass  that. 

Another  circumstance  which  confirms  the 
conclusion  that  Hill  and  Taylor  must  have  had 
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an  agreement  and  understanding  with  Hewett 
before  the  sale  that  the  sale  should  be  made, 
and  that  they  would  eventually  purchase  the 
forty-four  acres,  is  the  fact  that  while  Hill  in 
his  deposition  says  that  he  and  Taylor  would 
not  have  purchased  the  other  land  embraced  in 
his  sale  to  complainant,  and  not  now  in  con- 
troversy, without  the  forty-four  acres,  and 
claims  that  they  did  not  make  such  purchase 
until  after  their  purchase  of  the  fortv-four 
acres  at  the  trustee's  sale,  yet  their  deed  for  the 
other  land  is  dated  July  6,  1877,  before  the 
trustee's  sale,  and  it  is  not  shown  that  this  was 
not  the  correct  date  of  the  purchase.  Hill  do(;s 
not  give  any  reason  for  taking  Hewitt's  deed» 
and  paying  the  $1,000,  the  transaction  having^ 
been  conducted  by  Taylor.  Taylor,  in  his 
deposition,  when  asked  why  Hewitt  was  paid 
this  money,  savs:  **I  expect,  to  carry  out  the 
original  trade.^'  Hewitt,  in  answer  to  the 
question  why  his  deed  to  Hill  and  Taylor  wae 
not  delivered  until  the  1st  day  of  August,  says: 
"Mr.  Hill,  to  the  best  <ot  my  recollection,  re- 
fused to  take  a  deed  uptil  after  the  sale  of  the 
land  in  dispute  under  Mrs.  Mary  A.  Walker's 
trust  deed.  On  the  1st  day  of  August,  when 
the  deed  was  delivered,  I  got  a  check  through 
W.  I.  Berlin  for  a  thousand  dollars  from  Hill 
and  Taylor,  paid  through  Hill,  Fonlain  &  Co., 
of  Memph4s,  Tenn.,  the  amount  due  as  pur- 
chase money." 

The  true  state  of  facts  on  this  question,  es- 
tablished by  the  proof  and  circumstances,  must 
be  taken  to  be  that,  upon  discovering  the  un- 
satisfied trust  deed.  Hill  and  Taylor  refused  to 
complete  their  purchase  from  Hewitt  until  the 
trust  deed  should  be  foreclosed,  and  the  same 
was  thereupon  suspended,  but  with  the  under- 
standing that,  if  Hill  and  Taylor  should  be- 
come the  purchasers  of  the  property  at  the 
foreclosure  sale,  they  would  then  complete 
their  purchase  from  Hewitt,  accept  his  deed, 
and  pay  him  the  margin  of  difference,  if  any, 
between  the  contract  price  agreed  on  with  him 
and  the  amount  bid  at  the  sale.  It  does  not 
definitely  appear  what  the  oricnnal  contract 
price  to  be  paid  Hewitt  was.  It  is  stated  in 
general  terms  by  Taylor  to  have  been  $8,000 
or  $10,000,  he  does  not  remember  definitely, 
and  there  is  no  other  direct  evidence  of  the 
amount.  There  were  several  years'  back  taxes 
due  upon  the  property,  which  Hill  and  Taylor 
assumed  to  pay  in  their  purchase  from  the 
trustee,  and  it  is  fairly  inferable  that  these 
taxes,  and  the  $1,000  paid  Hewitt,  made  up 
the  margin  of  difference  between  the  contract 
price  and  the  amount  paid  the  trustee. 

Now,  upon  this  state  of  facts,  what  is  the 
effect  of  the  transaction  on  the  title  of  the  dev- 
isees of  Mrs.  Walker?  Does  it  constitute  such 
a  fraud  upon  their  rights  as,  if  they  were  here 
now  complaining,  would  entitle  them  to  relief 
against  the  purchasers  at  the  trust  sale?  Un- 
doubtedly, if  the  sale  was  brought  about  by- 
Hill  and  Taylor  for  the  purpose  of  defrauding 
the  devisees  of  Mrs.  Walker  out  of  their  estate 
in  remainder,  it  could  not  be  allowed  to  prevail 
against  them,  and  probably  the  same  result 
would  follow  if  its  purpose  were  othen^'lse^ 
fraudulent  or  unlawful.  But  the  real  question 
is,*Was  it  fraudulent  or  unlawful  as  against 
anyone?  The  purchasers  having  no  knowled^ 
of  the  will  of  Mrs.  Walker,  it  is  not  possible- 
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Umt  ihev  coukl  have  pixrposed  any  prejudice 
of  her  devisees.  Mrs.  Hays  was  known  by 
them  to  be  the  only  heir  upon  whom  tbey  be- 
lieved the  property  had  descended,  and  they 
knew  she  had  conveyed  her  entire  interest  in 
this  land  to  Hewitt  It  is  equally  impossible, 
therefore,  that  their  purpose  could  have  been 
to  injure  her.  It  is  pertectly  obvious,  on  the 
other  hand,  that  the  persons  against  whom  they 
were  seeking  protection  by  foreclosure  were 
neither  the  heirs  nor  the  devisees  of  Mrs.  Walk- 
er, but  the  holders  of  the  notes,  the  incum- 
brances of  the  land.  Tbey  knew,  it  is  true, 
that  Hewitt  had  assumed  the  payment  of  this 
incumbrance,  but  they  could  not  ascertain 
from  the  trust  deed  how  much  remained  un- 
paid, nor  had  Ihey  any  certain  and  convenient 
means  of  doing  so  in  any  way.  The  notes 
were  payable  to  a  corporation  of  another  State. 
It  was  possible  that  some  of  the  notes  that  were 
claimed  to  have  been  paid  had  not  in  fact  been 
paid.  It  was  also  possible  that  the  land  miffht 
be  made  liable  to  the  general  creditors  of  Mrs. 
Walker  for  their  debts.  Hill  and  Taylor, 
therefore,  had  good  reason  for  being  unwilling 
to  take  upon  themselves  so  uncertain  and  elas- 
tic an  obligation  as  Hewitt  had  assumed,  and 
the  proof  is  they  did  positively  refuse  to  do  so. 
Being  desirous  of  acquiring  the  land,  and  un- 
willing to  assume  the  incumbrance  on  it,  or  to 
bay  subject  to  it,  and  take  the  risk  of  other  li- 
abilities that  might  come  against  it,  was  Uiere 
anything  unlawful  or  improper  in  Hill  and 
Taylor  becoming  active  or  instrumental  in 
moving  the  creditor  or  the  trustee  to  proceed 
to  f otecloaure  in  accordance  with  the  terms  of 
the  trust,  and  in  buying  the  land  at  the  sale, 
made  openly  upon  public  advertisement  and 
competitive  bidding,  and  with  no  object  in  view 
but  the  extinguishment  of  the  creditor's  reme- 
dies against  tne  land?  We  hold  most  unques- 
tionably not.  No  fraud  can  be  predicated  of 
such  a  transaction.  It  was  perfectly  innocent 
and  lawful,  and  just  such  a  course  as  would 
have  suggested  itself  to  any  prudent  business 
man  under  similar  circumstances. 

Bat  it  is  further  insisted  for  the  Land  Com- 
pany that  Hill  and  Taylor  were  affected  with 
notice  of  the  existence  and  terms  of  Mrs.  Walk- 
er's will,  because:  first,  the  will  had  been  pro- 
Inted  and  placed  upon  the  public  records  of  the 
couBtv,  and  the  law,  therefore,  presumed  their 
knowledge  of  it;  and,  secondly,  in  Hewitt's 
deed  from  Mrs.  Hays  and  her  husband  and  son 
it  is  recited  that  Hewitt,  as  a  part  of  the  con- 
sideration thereof,  had  conveyed  to  them  a 
tracTt  of  land  in  Mississippi  County,  Ark.,  and 
in  this  latter  conveyance  it  is  cited  that  Mrs. 
Walker  had  made  a  will,  giving  the  property 
in  controversy  to  Mrs.  Hays  and  her  children; 
and  it  is  Insisted  that.  Hill  and  Taylor  having 
accepted  a  deed  from  Hewitt,  they  are  fixed 
with  notice  of  the  contents  of  all  deeds  and 
instroBQents  recited  or  referred  to  in  his  title 
papers. 

Both  proi>ositions  are  untenable  upon  the 
facts  of  this  case.  Hill  and  Taylor  claiming,  as 
thej  do,  under  a  deed  of  trust  made  by  the 
testatrix  in  her  lifetime,  and  therefore  inde- 
pendent of  and  superior  to  any  title  resting  on 
her  will,  the  probate  and  record  of  the  will  are 
not  even  constructive  notice  to  them.  Construct- 
ive notice  of  the  will,  arising  ^f rom  the  fact 
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that  it  is  a  public  record,  extends  only  to  per- 
sons acquinng  rights  or  titles  which  are  in  some 
way  resting  on,  or  subordinate  to,  or  affected 
by  the  will,  and  does  not  extend  to  those  ac- 
quiring titles  wholly  Independent  of  and  supe- 
rior to  the  will;  and,  again,  if  the  public  rec- 
ord of  the  wfll  were  constructive  notice  of  it.s 
existence,  and  terms  to  Hill  and  Taylor,  stiU  it 
would  not  be  sufficient,  for  the  charge  is  that 
thej  fraudulently  concealed  their  knowledge 
of  it,  which  implies  actual,  and  not  construct- 
ive, knowledge.* 

There  can  be  no  fraudulent  concealment  of 
a  fact  of  which  a  party  has  only  constructive 
or  presumptive  knowledge,  where  the  absence 
of  actual  knowledge  is  positively  proven,  as  in 
this  case. 

The  second  proposition  is  answerable  in  the 
same  way.  It  is,  at  most,  constructive  notice 
only.  And,  again,  while  the  general  rule  is 
that  a  party  is  neld  to  have  constructive  notice 
not  only  of  all  that  appears  in  the  deeds  con- 
stituting his  chain  of  title,  but  also  of  all  that 
appears  in  all  other  deeds  and  instruments  re- 
cited or  referred  to  in  them  as  being  connected 
with,  or  as  limiting  or  affecting  the  title  or 
property  conveyed,  yet  there  are  exceptions  to 
Uie  rule,  and  it  does  not,  in  principle,  apply  to 
collateral  and  immaterial  conveyances  or  in- 
struments incidentally  referred  to,  not  as  relat- 
ing tn  any  way  to  the  title  or  proi)erty  con- 
veyed, but  only  to  the  consideration.  Bigelow, 
Estop,  p.  841  et  seq.;  2  Devlin,  Deeds,  g§  1000, 
1006. 

There  is  nothing  in  the  deed  of  the  Hajses 
to  Hewitt,  for  the  land  in  controversy,  to  mdi- 
cate  that  the  deed  therein  referred  to  as  having 
been  made  by  him  to  them  for  the  Arkansas 
plantation  has  any  bearing  whatever  upon  the 
title  conveyed  to  him.  It  is  merely  mentioned 
as  a  part  of  the  consideration. 

It  is  further  insisted  for  complainant  that  the 
effect  of  the  foreclosure  sale,  and  purchase  by 
Hill  and  Taylor,  under  the  facts  and  circum- 
stances, and  especially  in  view  of  the  previous 
understanding  with  Hewitt,  and  their  subse- 
quent  acceptance  of  a  deed  from  him,  was  the 
same  as  if  Hewitt  had  himself  paid  off  the  in- 
cumbrance, or  had  himself  purchased  at  the 
sale,  and  then  conveyed  to  them,  and  that  the 
title  acquired  by  Hill  and  Taylor  must  be  re- 
stricted to  that  which  Hewitt  acquired  by  his 
deed  from  the  Hayses.  This  contention  is 
based  upon  the  assumption  that  the  convey- 
ance from  the  Hayses  to  Hewitt  was  only  of 
the  lifctcstate  of  Mrs.  Hays,  and  the  supposed 
interest  or  expectancv  of  Samuel  J.  Hays,  un- 
der the  will  of  Mrs.  Walker;  and  it  is  argued 
tliat  the  effect  of  the  conveyance  was  to  make 
Hewitt  tenant  for  life  of  the  whole  land,  and 
tenant  in  common  with  James  W.  and  John 
M.  Hays  of  the  remainder.  The  position  is 
untenable,  for  several  reasons.  The  deed  does 
not  purport  to  convey  a  life  estate  or  interest 
in  common,  or  anything  less  than  the  whole 
fee.  The  vendors  covenant  that  they  are  seised 
of  the  whole  estate  in  the  land,  and  warrant 
the  title  against  all  persons.  They  also  cove 
nant  against  all  incumbrances,  except  those 
specified. 

There  is  no  proof  that  as  a  matter  of  fact  the 
deed  was  intended  to  operate  to  pass  less  than 
the  whole  fee.    Under  these  circumstances, 
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Hewitt's  assumption  of  the  incumbrance  on  the 
land  ought  not,  at  most,  to  be  extended  beyond 
the  indemnity  of  hia  vendors.  Finding  that 
he  had  obtained  under  the  deed  less  than  he 
had  bargained  for,  and  less  than  it  purported 
to  convey  to  him,  it  is  at  least  questionable 
whether  he  might  not  have  purchased  at  the 
foreclosure  sale  himself  for  his  own  benefit, 
and  thereby  perfected  his  title  as  against  those 
interested  who  had  not  joined  in  the  deed  to 
him.  There  was  no  pri  vity  of  contract  between 
him  and  them.  If  there  was  any  privity  of  es- 
tate, it  was  technical  and  in  inmtum.  Certain- 
ly he  did  not  owe  it  to  them  to  pay  the  incum- 
brance for  the  protection  of  their  interest. 
But,  at  all  events  the  obligations  of  life  tenant 
to  remainderman,  and  of  one  tenant  in  com- 
mon to  another,  do  not  arise  on  the  face  of  this 
deed. 

Again,  the  conveyance  of  the  Hayses  could 
not  have  operated  as  argued,  so  far,  at  least,  as 
to  create  the  relationship  of  tenancy  in  com- 
mon, for  the  reason  that  Samuel  J.  Hays  was 
not  seised  as  tenant  in  common,  but  only  as  a 
member  of  a  fluctuating  class,  with  no  particu- 
lar or  fixed  interest.  Again,  neither  the  deed 
of  the  Hayses  to  Hewitt,  nor  Hewitt's  deed  to 
Hill  and  I'aylor,  as  has  been  seen,  are  necessary 
to  the  latters'  title.  They  do  not  have  to  rely 
on  them  at  all.  Their  title,  under  the  trust  sale 
and  conveyance,  was  perfected  before  Hewitt's 
deed  was  made  to  them,  and  by  no  principle 
can  the  latter  deed  operate  ex  past  facto,  to  cut 
down  their  previously  acquired  good  title  to 
the  limits  of  the  imperfect  title  held  by 
Hewitt 

And,  lastly,  upon  the  whole  facts  and  cir- 
cumstances, it  is  clear  that  the  purchase  of 
Hill  and  Taylor  at  the  trust  sale  was  made  for 
themselves,  and  not  under  or  for  the  benefit  of 
Hewitt.  They  were  under  no  legal  obligation 
to  buy  the  land,  either  at  the  sale  or  from 
Hewitt.  They  had  the  right  to  buy  for  them- 
selves as  fully  as  did  others  who  attended  the 
sale  and  bid.  The  sale  was  in  all  respects  open 
and  fair.  Having  bid  the  highest  price  offered, 
paid  it,  and  taken  the  trustee's  deed,  the  fact 
that  they  chose  to  pay  Hewitt  an  additionfd 
sum,  and  accept  a  deed  from  him,  in  pursuance 
of  a  previous  verbal  agreement  with  him  to  do 
so  in  case  they  becamelhe  purchasers  at  a  figure 
that  would  justify  them  in  so  doing,  cannot  be 


held  to  vitiate  their  purchase,  and  destroy  their 
deed  from  the  trustee  as  a  muniment  of  title, 
proceeding  from  the  maker  of  the  deed  •  of 
trust.  There  being,  then,  no  defect  in  Hill's 
title  at  the  time  of  his  sale  to  the  complainant 
Land  Company,  it  follows  that,even  if  the  latter 
had  made  its  purchase  on  the  faith  of  his  rep- 
resentation that  his  title  was  good,  it  would 
not  show  fraud,  for  the  double  reason  that  such 
representation  would  have  been  true,  and  have 
produced  no  injury.  But  it  very  clearly  ap- 
pears that  complainant  did  not  act  upon  any 
representation  of  Hill  in  respect  to  the  title,  but 
investigated  the  same  for  itself  upon  an  abstract 
furnished  by  a  regular  abstract  company  of  the 
City  of  Memphis,  which  purported  to  exhibit 
the  entire  record  of  the  title,  beginning  with  the 
conveyance  to  Mrs.  Walker  in  1844.  This  ab- 
stract was  submitted  by  complainant  to  learned 
counsel  of  its  own  selection,  for  his  examina- 
tion and  opinion.  He  i^ve  a  carefully  pre- 
pared and  elaborate  opinion  in  writing,  ap- 
proving the  title  as  good  and  perfect,  and  on 
the  faith  of  that  complainant  made  the  pur- 
chase. 

In  this  opinion,  after  a  reference  to  the  deed 
made  to  Hill  and  Taylor  by  the  trustee,  the 
learned  counsel  adds:  *'But  outside  of  the  title 
derived  from  the  sale  under  said  trust  deed,  on 
March  6,  1877,  Elizabeth  M.  Hays,  whom  I  un- 
derstand to  be  the  only  child  and  heir  at  law  of 
Mary  Ann  Walker,  who  died  in  1878,  together 
with  her  husband,  A.  J.  Hays,  sold  and  con- 
veyed the  forty-four  acres  to  Charles  Hewitt, 
subject  to  the  f oregoine  trust  deed.  .  '.  .  This 
deed  conveyed  a  good  title  to  the  forty-four 
acres  to  Charles  Hewitt,  subject  to  the  incum- 
brance of  the  deed  of  trust  to  Wellfoixl,  and 
subject  to  whatever  debts  Mary  Ann  Walker 
may  have  owed  at  her  death,  she  dying  intes- 
tate." 

The  abstract  of  title  contained  no  reference 
to  the  will  of  Mrs.  Walker,  and  it  is  very  clear 
that  Hill  had  no  knowledge  of  such  a  will  un- 
til after  his  sale  and  conveyance  to  complain- 
ant, so  that,  even  if  the  will  were  material  to 
the  title.  Hill  was  guilty  of  no  misrepresenta- 
tion in  regard  to  it  The  result  is,  we  hold  that 
the  chancellor's  view  of  the  case  is  correct,  and 
it  is  therefore  unnecessary  to  consider  the  other 
question  suggested  at  the  outset. 

Afflrm  the  decree,  toiih  eoeta. 
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The  CITY  OF  CARLISLE,  William  BAS- 
QUALL,  Libelant. 

( Sawy Fed.  Rep. ) 

1.  The  United  States  courts,  as  courts 
of  admiralty*  have  Jurisdiction  of  all 

cases  of  admiralty  oogrnlzance  when  the  thing  or 
parties  are  within  the  reach  of  their  process,  wlth- 
'  out  reference  to  the  nationality  of  either. 

8*  It  is  the  right  of  a  seaman  Injured  in  the 
service  of  a  vessel  to  be  cared  for,  at  least  to  the 
end  of  the  voyage,  and  nothing  short  of  gross 
negligence  or  willful  misconduct,  causing  or  con- 
curring to  cause  the  injury,  will  forfeit  such 
right. 

5L.R.A. 


8*  A  seaman  injured  in  the  service  of  a 
vessel  has  a  lien  on  the  same  for  the  damages 
be  may  sustain  by  reason  of  the  neglect  or  mis* 
conduct  of  the  officers  thereof,  in  caring  for  him 
while  ailected  by  such  Injury. 

4.  The  admissibility  or  competency  ot 
evidence  in  a  legal  proceeding  pertains  to  the 
remedy,  and  is  governed  by  the  lex  fori,  and 
therefore  a  clause  in  the  British  Shipping  Act  of 
1851,  making  certain  entries  in  the  official  log- 
book competent  evidence  in  all  courts,  does  not 
make  them  so  in  the  courts  of  any  other  country. 

6*  The  Joinder  of  causes  of  suit  not  enumer* 
ated  in  admiralty  Rules  12  to  20  inclusive  are  not 
governed  thereby,  but  by  Rule  46:  and  where  the 
facts  in  a  case  establish  a  liability  against  the 
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master  aod  a  lien  on  the  ship  for  the  same  claim* 
BDch  ilabttityand  lien  may  be  enforced  in  one 
Ubei. 
6<  On  the  flusts  foiiiid«— Held,  that  the  mas- 
ter and  veasel  are  liable  to  the  libelant  for  dam- 
ages for  not  oarinir  for  him  after  his  injury  as  he 
was  entided  to  be,  and  for  the  aggravation  of  his 
injury  and  suffering  caused  thereby. 

(August  80, 1889.) 


LIBEL  in  admiralty,  against  the  BritiBh  bark 
City  of  Carlisle,  and^her  master,  to  recover 
damages  for  personal  injuries  sustained  by  li- 
belant, from  neglect  and  maltreatment  while 
employed  on  bo£xl  said  bark  as  a  seaman.  Ih- 
eretfor  libdant. 

The  facts  are  stated  in  the  opinion. 

Jtfr.  Edward  N.  Deady  tor  libelant 

Mewn.  Williams  ft  Wood,  and  J.  Ditch- 
bum,  for  respondent: 

The  log-book  is  admisdble  in  evidence  tinder 
both  the  thiglisb  and  the  American  law.  This 
case  being  a  suit  by  a  British  subject  against  a 
British  ship  and  her  British  master  to  recover 
damage  for  a  breach  of  a  contract  entered  into 
on  British  soil,  the  English  law  is  to  be  applied 
as  to  this  point. 

Literpool  db  G.  W.  8team  Co.  v.  Phenix  Ins. 
Oo.  129  U.  8.  897  (32  L.  ed.  788);  TheBrantford 
City,  29  Fed.  Bep.  873,  884. 

The  law  of  the  ship's  home  is  applied,  by 
comity  to  regulate  the  mutual  relations  of  the 
ship,  her  owner,  master  and  crew,  as  among 
themselves,  their  liens  for  wages,  and  modes  of 
discipline. 

The  Ji^ann  Friederieh,  1  W.  Rob.  85;  The 
Enterpri90,l  Low.  455;  Covert  v.  TheWesford^ 
3  Fed.  Rep.  577;  The  J.  L,  PendergoBt,  29  Fed. 
Rep.  127.  See  also  The  Btlgmland,  114  U.  S. 
365  [29  L.  ed.  155];  The  Olga,  82  Fed.  Rep.  829; 
EoTvey  v.  Smith,  85  Fed.  Kep.  867;  WiUon  v. 
The  John  Rit^on,  Id.  668;  7Ad  Egyptian  M&rtr 
arch,  36  Fed.  Rep.  778,  774. 

A  ship's  log-book,  when  it  is  required  by  law 
to  be  kept,  is  an  official  register,  so  far  as  re- 
gards the  transactions  required  by  law  to  be 
entered  in  it,  but  no  further. 

1  Greenl.  Ev.  §  495;  1  Whart.  Ev.  §  648. 

Offers  of  compromise  and  settlement  seem  to 
have  come  from  both  sides. 

Wood,  p.  66;  Moore,  pp.  189-141. 

The  testimony  of  the  expert  Dr.  Strong  fur- 
nishes no  ground  for  damages,  and  should  be 
stricken  out,  so  far  as  it  relates  to  future  ill 
health.  It  cannot  be  considered  by  the 
ooart 

Strohm  v.  Jfine  Fork,  L.  E,  dtW.  fi.  Co.  96  N. 
Y. 805, 806. 

To  entitle  a  plaintiff  to  recover  present  dam- 
ages for  apprehended  future  consequences, 
there  must  oe  such  a  degree  of  probability  of 
their  occurring  as  amounts  to  a  reasonable  cer- 
tainty that  they  will  result  from  the  original 
injury. 

OurtU  V.  Boeheiter  d  8.  M,  Co,  18  N.  Y.  541; 
filer  V.  Ifew  York  Cent.  R  Co.  49  N.  Y.  45; 
CZarkY.  Brown,  18  Wend.  229;  Lincoln  v.  dara- 
<WcfcS'.jB.Cb.23Wend.425,485;  Tozery.N. 
r.  Cent.  A  H.B.  B.  Cb.  6  Cent.  Rep.  814, 105 
N.  Y.  617. 

"  Gross  System  of  Surgery,"  was  not  intro- 
5L.R.A. 


duced  at  the  trial,  nor  is  it  admissible  in  evi- 
deuce. 

Collier  v.  Simpeon,  5  Car.  &  P.  78;  Beg.  v. 
Thomas,  18  Cox,  Cr.  Cas.  77;  Carter  v.  Stat^,  2 
Ind.  619;  Ware  v.  Ware,  8  Me.  42;  Bans  v. 
State,  88  Md.  15,  86;  Q>m.  v.  Sturtimnt,  117 
Mass.  122;  Com.  v.  Brown,  121  Mass.  69,  75; 
Harris  v.  Panama  B.  Co.  8  Bosw.  7,  18;  Pin- 
ney  v.  Cahill,  48  Mich.  584;  Stilling  v.  T/u>rp, 
64  Wis.  528. 

The  effect  of  contributory  negligence  in  ad- 
miralty in  actions  to  recover  damages  for  per- 
son^ injuries  is  not  to  bar  the  suit,  as  at  com- 
mon law,  but  simply  to  divide  the  damages 
"  according  to  the  equity  and  justice  of  the 
case,"  as  in  collision. 

Olson  V.  Flavd,  84  Fed.  Rep.  477. 

In  the  absence  of  an  Act  of  Congress  to  that 
effect,  the  admiralty  courts  of  the  United  States 
cannot  take  cognizance  of  a  libel  for  dama^ 
for  death  caused  by  negligence  on  the  high 
seas,  and  this,  although  the  vessel  libeled  is  a 
foreign  one. 

The  Alaska,  180  U.  S.  201  (82  L.  ed.  928);  The 
Ha/rrisburg,  119  U.  S.  199  (80  L.  ed.  858). 

The  rule  of  admiraltv  for  apportioning  dam^ 
ages  in  coUision  is  to  be  extended  to  ordinary 
actions  for  personal  injuries  sustained  on  board 
vessels  by  reason  of  the  concurring  negligence 
of  the  party  injured,  and  those  for  whose  con- 
duct the  ship  is  responsible. 

The  Max  Morris,  28  Fed.  Rep.  881;  The  Ex- 
plorer,  20 Fed.  Rep.  185;  TheWanderer,  Id.  140. 
See  also  The  Mabel  Commux,  24  Fed.  Rep.  490; 
The  BayUtford,  80  Fed.  Rep.  688. 

These  cases  have  simplv  gone  a  little  further 
than  the  cases  cited  in  The  Chandos^  6  Sawy« 
549,  550,  and  others  of  a  similar  character. 
These  cases,  or  at  least  the  leading  ones,  are — 

Harden  v.  Gordon,  2  Mason,  541;  The  At- 
lantic, Abb.  Adm.  451;  The  Ben  Flint,  1  Abb. 
(U.  S.)126;  Brown  v.  The  D.  S.  Cage,  1  Woods, 
401;  iTie  City  of  Alexandria,  17  Fed.  Rep.  390; 
The  W.  L.  White,  25  Fed.  Rep.  508;  The  Lime 
Frank,  81  Fed.  Rep.  477. 

In  a  few  of  the  cases  the  benefit  of  this  rule, 
"  cure  and  ke^p,"  is  extended  beyond  the  time 
of  the  service  of  the  seaman, — notably  in  Beed 
y.  Canfield,  1  Sumn.  195;  Brown  v.  Overton,  1 
Sprague,  462;  Oroucher  v.  Oakman,  8  Allen, 
185;  and  Moseley  v.  Scott,  14  Am.  Law  Reg.  (5 
Am.  L.  Reg.  N.  S.)  599. 

Nowhere  in  the  earlier  decisions  is  his  right 
to  consequential  damages  insisted  upon;  indeed 
it  is  expressly  denied  in  Beed  v.  Canfield,  1 
Sumn.  195  and  The  City  of  Alexandria,  17 
Fed.  Rep.  890. 

In  none  of  the  sea  laws,  or  in  the  reco^ized 
authorities  on  marine  law,  is  there  any  indica- 
tion of  liability  of  the  ship  or  her  owners  for 
such  hurts  or  injuries  beyond  the  expenses  of 
the  care,  attendance,  and  cure  of  the  seaman; 
this  is  tiie  law  of  this  case.  The  City  of  Alex- 
andria is  the  touchstone  for  The  City  of  Car- 
lisle. Read  in  the  light  of  The  City  ofAlexan- 
dria,  sfupra.  The  Noddlebum,  28  Fed.  Kep.  855; 
The  Neptuno,  80  Fed.  Rep.  925,— 27i<5  Lizzie 
Frank,  81  Fed.  Rep.  477,  and  other  cases  of  a 
similar  character,  become  clear  and  satisfac- 
tory. 

Evidence  of  opinion  ought  to  be  received  and 
considered  with  narrow  scrutiny,  and  with  much 
caution. 
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McFadden  v.  Murdoch,  1  Irish  Rep.  (C.  L.) 
211,  218;  Clark  v.  FUher,  1  Paiffe.  171. 

Additiooal  light  upoD  the  slight  value  of  this 
testimony,  if  any,  is  needed. 

Taylor,  Ev.  §  58;  Best,  Ev.  §514;  1  Redfleld, 
Wills,  103;  Waters  v.  Thorn,  22  Beav.  647, 55H; 
Winaris  v.  N.  T.  <k  K  B.  Co.  62  U.  S.  21  How. 
88,  101  (16  L.  ed.  68,  71).  People  v.  Morrigan, 
29  Mich.  4.  8;  StaU  v.  Watson,  65  Me.  74;  Heald 
V.  lliing,  45  Me.  392,  898. 

The  officers  of  a  ship  may  use  their  discretion 
in  navigating  their  vessel,  hut  if  an  accident 
occurs,  then  tbey  should  have  manoeuvered  in 
some  other  way.  The  law  is  conclusively  set- 
tled that  one  is  not  required  to  take  the  very 
best  way. 

Fort  Wayne,  J.  db8,  R.  Co,  v.  Gildersleeve,  83 
Mich.  186;  Armour  v.  Hdhn,  111  U.  S.  813  (28 
L.  ed.  4^;  Wright  v.  J^.  T,  Cent,  R  Co.  25  N. 
Y.  566;  Wonder  v.  Baltimore  &  0.  R.  Co.  32  Md. 
416;  Wharton,  Neg.  fc5§  212,  213. 

The  first  mate  is  a  fellow-servant  of  a  mem- 
ber of  the  crew  {Halversoji  v.  Nisen,  3  Sawy. 
562,  564,  565);  and  this  is  especially  so  where 
the  captain  is  on  board. 

The  Egyptian  Monarch,  36  Fed.  Rep.773, 776, 
777;  B^uon  v.  Goodwin,  6  New  Eng.  Rep.  592, 
147  Mass.  237. 

A  fellow-servant,  within  the  meaning  of  this 
rule,  is  generally  held  to  be  one  serving  the 
same  master  and  under  his  control,  whether 
equal,  superior,  or  inferior  to  the  injured  per- 
son in  his  grade  or  standing.  The  fact  that  the 
injured  servant  was  under  the  control  of  the 
servant  by  whose  negligence  the  injury  was 
caused  makes  no  difference. 

See  LougMin  v.  State,  7  Cent.  Rep.  70, 105  N. 
Y.  159;  Fagundes  v.  Central  Pac.  R.Co.  (Cal.)  3 
L.R.A.824;  GaniffY.BlanchardNat.Co,(iA\c\i.) 
10  West.  Rep.  529,  and  the  votes  to  Beddon  v. 
Union  Pac.  B.  Co.  (Utah)  15  Pac.  Rep.  267. 268; 
WolcoU  V.  Studebaker,  34  Fed.  Rep.  8, 13, 14. 

U.  S.  Rev.  Stat.  §  4612,  especially  excepts  ap- 
prentices from  the  mere  definition  there  given 
of 2"  seaman."  But  this  Act  is  not  pertinent  to 
the  present  question,  nor  does  it  apply  to  Brit- 
ish  vessels 

The  Meiapedia,  14  Fed.  Rep.  427. 

Apart  from  this  Act,Basquall  would  certain- 
ly be  one  of  the  crew. 

Ben.  Adm.  2d  ed.  §§  241,  278;  1  Conk.  Adm. 
2d  ed.  108;  Cohen,  Adm.  p.  241. 

Should  his  ship  render  salvage  services,  his 
share  of  the  awaid  would  go  to  himself  in  the 
same  manner  and  as  fully  as  that  of  the  oldest 
seaman  on  board  would  go  to  him. 

The  Columbine,  2  W.  Rob.  186;  The  Two 
Friends,  Id.  349;  Mason  v.  The  Blaireau,  6  U. 
8.  2  Cranch,  240  (2  L.  ed.  266). 

The  work  upon  which  the  crew  was  engaged 
at  the  time  of  the  accident  was  essentially  part 
And  parcel  of  their  common  employment. 

The  City  of  Alexandria,  17  Fed.  Rep.  390. 392. 

Each  one,  therefore,  upon  the  principles  of 
the  common-law  cotirts,  takes  the  risk  of  any 
negligence  in  the  performance  of  his  duty  by 
any  of  his  associates  in  the  common  employ- 
ment.   This  must  be  taken  to  be  settled  law. 

Hough  V.  Texas  dP.RGo.  100  U.  8. 213  (25 
L.  ed.  612);  Brodeur  v.  VaUey  Falls  Co.  (R  I.) 

17  Atl,  Rep.  54;  Daub  v.  Northern  Pac.  R  Co. 

18  Fed.  Rep.  625,  632. 

The  fact  that  the  servant  injured  is  not  twen- 
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ty-one  vears  of  age,  or  is  even  s  child  of  tender 
years,  aoes  not  alter  the  rule. 

Broum  v.  Maxu>ell,  6  Hill,  592;  King  v.  Bos- 
ton  cfcTT.  22.  Co.  9  Cush.  112;  GarUand  v.  ToU^ 
do,  W.  dW.  B.  Co.  67  III.  498. 

It  is  equally  clear  that  this  rule  is  in  force  in 
Oregon. 

Wiflis  V.  Oregon  B.  d  Na/e.  Co.  11  Or.  257. 

The  place  where  the  contract  of  apprentice- 
ship was  entered  into  prevails  until  the  con- 
trary is  shown. 

AbellY.  Douglass,  ^Denio,  305, 309;  NbrrisY, 
Harris,  15  Cal.  226, 252-255;  Cressey  ▼.  Tatom^ 
9  Or.  541, 544, 545. 

Ko  more  in  the  admiralty  than  elsewhere, 
should  the  owner,  without  fault  himself,  be 
held  as  a  general  warrantor  of  the  competency 
of  any  of  his  servants  to  the  others,  all  alike 
engaged  in  the  common  employment  of  navi- 
gating the  ship. 

The  E.  B.  Ward,  Jr.,  20  Fed.  Rep.  702, 704. 
See  also  The  Lizzie  Frank,  31  Fed.  Rep.  477, 
480;  Peterson  v.  The  Chandos,  4  Fed.  Rep.  645, 
649.  650;  The  Harold,  21  Fed.  Rep.  428;  The 
Carolina,  30  Fed.  Rep.  199, 200;  The  Furnessia, 
Id.  879;  The  Egyptian  Monarch,  36  Fed.  Rep. 
773;  Halverson  v.  Nisen,  3  Sawy.  562,  564; 
Walker  y.Maitland,  5  Bam.  &  Aid.  171. 176. 

The  mutual  relations  of  the  ship,  her  owner, 
master  and  crew,  as  among  themselves;  and  as 

Eointed  out  above,  must  be  determined  by  the 
iw  of  the  flag.  Under  that  law  there  is  no 
warranty  like  the  one  claimed. 

Couch  V.  8teel,  3  El.  &  Bl.  402;  Priestley  v. 
Fowl&r,  8  Mees.  &  W.  1;  1  Kay,  Ship's-Mas- 
ters  &  Seamen,  78;  Abbott,  Shipping,  pt.  4, 
chap.  5;  89  and  40  Vict.  chap.  80,  §  5. 

A  deviation  may  be  defined  to  be  anv  unnec- 
essary or  unezcused  departure  from  the  usual 
course  or  general  mode  of  proceeding  towards 
the  original  termifius  ad  quern  of  the  insured 
voyage,  so  that  the  risk  is  altered,  though  it  be 
not  aggravate  by  such  departure. 

Amould,  Marine  Ins.  5th  ed.  p.  446;  3  Kent, 
Com.  312,  313;  Dixon,  Shipping,  pp.  115,  116; 
Dixon,  Marine' Ins.  79;  1  Pritch.Adm.Dig.  pp. 
502.  note,  932,  pi.  717. 

This  definition  holds  eood  whether  the  ship 
be  a  general  ship  or  a  ship  hired  for  the  spe- 
cial purpose  of  Uie  voyage. 

Dafds  V.  Garrett,  6  Bmg.  716;  4  Moore  &  P. 
540;  1  Pritch.  Adm.  Dig.  p.  502,  pi.  297. 

Such  a  deviation  from  the  usual  course,  even 
the  smallest,  without  a  justifiable  necessity,  dis- 
charges the  underwriters. 

Flanders,  Maritinae  Law,  157  et  seq^  Dixon, 
Shipping,  116;  Dixon,  Marine  Ins.  78  et  sea,; 
Dixon,  Gen.  Av.  247  et  sea,;  Martin  v.  Dwi- 
ware  Ins,  Co.  2  Wash.  C.  C.  254. 

Delays  for  saving  of  ships,  goods,  or  mar- 
iners, producing  uncommon  risk,  cannot  be 
legal  excuses  on  the  part  of  the  insured  on  pol- 
icies as  they  are  generally  made.  The;^  are 
justified  to  the  heart,  though  not  (in  this  re- 
spect) to  the  law,  on  principles  of  humanity, etc. 

Warder  v.  La  Belle  Creole,  1  Pet.  Adm.  81; 
Masory  v.  The  Maireau,  6  U.  S.  2  Cranch,  240, 
358,  note  (2  L.  ed.  266);  Bondv,  The  Cora,  2 
Wash.  C.  C.  80,  84;  Amould,  Marine  Ins,  3d 
ed.  London,  McLachlan  ed.  479,  480. 

Deviation  is  excusable  only  so  far  as  it  is 
commensurate  with  the  danger  to  life,  and  no 
further. 
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The  Arpo,  1  Gall.  150,  157;  The  Boston,  1 
SumD.  828,  835,  886;  The  Henry  Ewbank,  Id. 
400, 424, 425;  Settle  v.  8t,  I/mis  Perpetual  M.  F, 
&L  Ins,  Co.  7  Mo.  879;  The  Emldem,  2  Ware 
(Davies)61,  64,  65;  A BoxofBullum,  1  Sprague, 
57,  80;  Crocker  v.  Jackson,  Id.  141-143;  -Sur- 
terant  v.  The  George  Mcholaus,  Newb.  Adm. 
419.  452. 

And  it  is  to  sach  emergencies  that  the  rule 
seems  to  be  limited. 

1  Arnould.  Ins.  152;  Phil.  Ins.  1027;  8  Kent, 
Com.  313,  note  1;  Cohen,  Adm.  101  et  seq,; 
Crocker  v.  Jackson,  1  Sprague,  141. 

EveD  hickness  of  the  crew  constitutes  no  ex- 
cuse for  deviation  -  unless  the  sickness  is  so 
great  as  to  leave  too  small  a  force  to  navigate 
the  vessel. 

.Unould,  Ins.  262;  Wool/ v.  Claggett,  8  Esp. 
257.  259,  260;  Winthrop  v.  Union.  Ins.  Co.  2 
Wash.  C.  C.  7,  17  et  seq. 

The  case  of  Perkins  v.  Augusta  Ins.  A  Bkg. 
Co.  10  Gray,  812,  which  seeks  to  modify  this 
rule,  appears  to  be  based  upon  a  misconception 
of  KetteU  v.  Wiggin,  18  Mass.  68;  The  True 
Bue,  L.  R  1  Pp.  C.  254;  Abbott,  Shipping,  809; 
Searamanga  v.  Stamp,  L.  R.  4  C.  P.  Div.  818. 

The  contract,  as  sued  upon,  is  not  maritime. 
In  England  such  a  contract  is  clearly  not 
maritime,  and  the  apprentice  has  no  lien  for 
its  breach. 

The  Sidney  Cove,  2  Dodson,  11;  The  Mona, 
1 W.  Rob.  188;  The  Biby  Orove,  2  W.  Rob.  52; 
The  Bebrecsia,  8  W.  Rob.  83;  The  William 
Money,  2  Hagg.  Adm.  186;  Abbott,  Shipping, 
12th  ed.  London,  490. 

Such  seems  to  be  the  law  in  the  United 
States. 

Piummery.  Webb,  4  Mason,  880. 

In  cases  of  a  mixed  nature  it  is  not  a  sufficient 
foundation  for  admiralty  jurisdiction  that  there 
are  involved  some  ingr^ients  of  a  maritime 
nature.  The  subject  of  the  whole  contract 
must  be  maritime. 

See  L'Arina  v.  Manwaring,  Bee,  199;  The 
Fairplay,  Blatchf.  &  H.  1«6. 

This  court  may  take  jurisdiction,  but  it  will 
not  do  so,  unless  the  vojage  is  ended,  or  the 
seamen  have  been  dismissed  or  treated  with 
great  cruelty. 

TheBelgenland,  ll4U.  S.  855  (29  L.  ed.  152); 
The  Carolina,  18  Fed.  Rep.  424;  The  Montape- 
4ia,  Id.  427. 

This  suit  is  in  contract,  and  not  in  tort,  as 
was  the  case  in  The  Noddldmm,  28  Fed.  Rep. 
855,  30  Fed.  Rep.  142,  nor  is  its  subject-mat- 
ter communis  juris,  like  collision,'  as  in  TJie 
Belgenland,  114  U.  8.  855  (29  L.  ed.  152). 

The  case  would  seem  to  be  withiu  the  prin- 
ciple laid  down  by  Waite,  Ch.  J.,  in  Wilden- 
hvs's  Case,  120  U.  S.  1  (80  L.  ed.  565). 

The  articles  in  suit  are  made,  as  appears  from 
their  margin,  in  pursuance  of  17  and  18  Vict, 
chap.  104.  This  is  what  is  known  as  the  Mer- 
chant Shipping  Act  of  1854.  Section  190  of 
chap.  104  18  found  in  Abbott  on  Shipping,  12th 
cd.  at  p.  674,  and  is  to  be  taken,  under  the  de- 
cisions already  cited  when  discussing  the  ad- 
missibility of  the  lo?  in  evidence,  and  especially 
Tfie  Johann  Friederich,  1  W.  Rob.  86,  and  The 
Bdgenland,  114  XJ.  8.  855  (29  L.  ed.  152),  as 
part  of  the  contract  of  apprenticeship. 

Such  stipulations  in  mariners'  contracts  are 
▼alid. 

5L.R.A. 


See  Thompson  V.  The  CatJiarina^fPet.  Adm. 
104;  Bucket*  v.  Klorkgeter,  1  Abb.  Adm.  402; 
The  Atlantic,  Id.  451;  The  Wilhelm  Frederick, 
1  Hagg.  Adm.  188. 

The  admiralty  Rules  from  12  to  20,  both  in- 
clusive, relating  to  the  joinder  of  causes  of  ac- 
tion, do  not  apply  to  cases  not  therein  enumer- 
ated. 

77ie  Director,  26  Fed.  Rep.  708;  The  Alida, 
12  Fed.  Rep.  843.  See  also  The  Sabine,  101  XJ. 
S.  884  (25  L.  ed.982);  TheAUanticY.  The  Odgens- 
burgh,  Newb.  Adm.  139;  The  Ouiding  Star,  1 
Fed.  Rep.  847;  Pratt  v.  Thomas,  1  Ware,  427. 

The  existence  of  a  lien  is  an  essential  prere- 
quisite to  a  proceeding  in  rem. 

The  Bock  Island  Brvdge,  78  XJ.  8.  6  Wall  215 
(18  L.  ed.  754). 

It  is  only  by  holding  thut  the  expenses  of 
"  keep  and  cure"  are  in  the  nature  of  wages, 
and  so  entitled  to  a  lien,  that  the  courts  have 
been  able  to  sustain  proceedings  in  rem  to  re- 
cover on  such  grounds. 

Harden  v.  Gordon,  2  Mason,  541,  547; 
Brown  v.  The  D.  S.  Cage,  1  Woods,  401,  405, 
406;  Pratt  v.  Thomas,  1  Ware,  427,  482.  See 
also  30  and  81  Vict.  chap.  124,  §  7. 

Misconduct  or  neglect  by  the  ofiScers  in  the 
treatment  of  the  seaman  after  he  was  wounded 
in  the  service  of  the  ship  becomes  a  different 
and  additional  cause  of  action  against  the  sbip, 
and  the  ship  may  be  held  to  consequential  dam- 
ages. 

Brown  v.  Overton,  1  Sprague,  462;  Oroucher 
V.  Oakman,  8  Alien,  185;  Sosdey  v.  Scott,  14 
Am.  L.  Reg.  (5  Am.  L.  Reg.  N.  8.)  599. 

In  Brown  Y.  Overton,  1  Sprague,  462,  the  libel 
was  in  personam,  and  the  suit  against  the  mas- 
ter himself  alone. 

In  Croucher  v.  Oakman,  8  Allen,  185,  the  ac- 
tion was  at  law  and  the  owners  were  the  only 
defendants. 

The  title  of  the  case  of  Moseley  v.  Scott,  14 
Am.  L.  Reg.  599,  shows,  however,  that  it  is  in 
personam  and  an  abstract  of  it  in  The  Ben 
Flint,  1  Biss.  568.  and  also  in  the  same  case  as 
reported  in  1  Abb.  U.  8.  188,  bears  out  this 
assumption. 

Tbe  limit  of  the  ship's  liability  is,  as  we  have 
there  shown,  "  keep  and  cure"  at  the  utmost. 

I  lie  Lizzie  Frank,  81  Fed.  Rep.  477,  480,  481. 

The  English  law  is  to  govern  upon  this  sub- 
ject 

Literpool  &  G.  W.  Steam  Co.  v.  Phenix  Ina, 
Co,  129  U.  8.  897  (82  L.  ed.  788). 

A  mariner's  contract  is  a  creature  of  the  par- 
ticular institutions  of  the  country,  to  be  ap- 
plied and  construed  and  explained  by  its  own 
particular  rules. 

See  also  The  Magna  Charta,  2  Low.  186;  The 
City  of  Alexandria,  17  Fed.  Rep.  895;  Abbott, 
Shipping,  12th  ed.  chap.  4,  489-491. 

If  the  English  law  is  to  eovem,  and  the  li- 
belant has  no  lien  under  that  law,  this  court 
cannot,  or  should  not  extend  his  privileges  in 
this  respect. 

The  Maggie  Hammond,  76  XJ.  8.  9  Wall.  450 
(19  L.  ed.777);  The  Maud  Garter,  29  Fed.  Rep. 
156. 

The  recoverv  on  the  groimd  of  wages,  if  any 
can  be  (The  JSfagna  Charta,  2  Low.  186),  is  to  be 
reduced,  under  17  and  18  Vict.  chap.  104,  g  248. 

The  damages,  however,  are  to  be  estimated 
not  under  the  **  keep  and  cure"  rule,  but  under 


66 


United  States  Distbict  Court,  Dibtriot  of  Oregon. 


Aug., 


the  tenns  of  the  contract  itself.  The  libelant's 
rights  to  damages  are  therefore  to  be  deter- 
mined by  that  contract. 

Ths  Lizzie  Frank,  81  Fed.  Rep.  477,  479. 

The  damages  'would  be  measured  most  liber- 
ally by  wages  for  one  year,  with  such  deduc- 
tions as  are  imposed  by  17  aod  18  Vict.  chap. 
104,  §  243,  hospital  fees,  and  the  cost  of  libel- 
ant's return  to  England. 

Bvrton  v.  Pinkerton,  L.  R.  2  Exch.  340; 
Breen  v.  Cooper,  13  Irish  Rep.  (0.  L.)  621. 

The  recovery  then,  if  any  is  had,  should  be 
confined  to  whatever  injury  Basquall  suffered 
and  to  such  exx>enses  as  he  incurred  prior  to 
suit  brought. 

The  Lizzie  Frank,  31  Fed.  Rep.  477,  481. 

In  no  event  can  the  recovery,  under  the  Eng- 
lish Limited  Liability  Act  of  1862  (25  and  26 
Vict.  chap.  63),  exceed  £15  or  (60  for  each  ton 
of  the  City  of  Carlisle's  tonnage. 

Place  V.  Norwich  AN,  T.  Transp,  Co.  118  U. 
S.  468  (30  L.  ed.  134). 

That  the  English  law  is  to  govern  upon  the 
question  of  damages,  see^ 

ConeequaY.  WiUings,  1  Pet.  0  .0.  225;  Cook 
V.  Moffat,  46  U.  8.  6  How.  295  (12  L.  ed.  159). 

Libelant  had  both  legs  broken  below  the 
knees,— decree,  (600  and  costs;  fracture  of 
collar  bone,  severe  cut  on  the  face,  and  a  frac- 
ture of  right  femur,—- decree,  $250;  the  left 
arm  was  broken  and  the  muscle  torn  off  and 
the  limb  permanently  disabled,— -decree,  $320. 

The  Expl^er,  20  Fed.  Rep.  136. 

For  partial  paralysis  and  permanent  disabil- 
ity, though  able  to  follow  lighter  pursuits  on 
land, — decree,  $1,500. 

The  Edith  Oodden,  23  Fed.  Rep.  43. 

When  there  were  four  ribs  broken  and  one 
fractured,  and  head  considerably  injured, — 
decree,  $400. 

T/ie  GuiUermo,  26  Fed.  Rep.  921. 

When  permanently  disabled  from  following 
the  sea,— decree,  $1,570.70. 

The  Noddleburn,  28  Fed.  Rep.  855. 

For  lifelong  impairment  of  seaman's  limb, — 
decree,  $500. 

The  Vigilant,  89  Fed.  Rep.  288. 

For  serious  bodilv  iniury,--decree,  $310. 

Tfie  Lizzie  Frank]  81  Fed.  Rep.  477. 

For  fractured  leg, — decree,  $200  and  costs. 

OUonY,  Flavel,  34  Fed.  Rep.  477. 

A  permanently  disabled  and  suffering  man 
—decree,  $2,500  and  costs. 
McFarlandy,  The  J,  C.  ywiM^37Fed.Rep.714. 

To  justify  punitive  damages  against  an  em- 
ployer for  an  injury  by  one  of  his  servants,  the 
tortious  conduct  complained  of  must  either 
have  been  willful  or  so  recklessly  indifferent  to 
the  injured  person's  rights  as  to  be  equivalent 
to  an  mtentional  violation  of  them. 

Milwaukee  &8t.  RB.  Co,  v.  Arm,  91  U.  8. 
489,  495  (23  L.  ed.  874). 

The  owner  of  a  ship  can  never  be  held  to  an- 
swer in  exemplary  aamages  for  a  tort  of  the 
SQ  aster 

McQvire  v.  The  Golden  Gate,  1  McAll.  104; 
and  see  Tlve  Young  America,  31  Fed.  Rep.  749, 
753;  The  General  Backer,  35  Fed.  Rep.  152, 
158,  159. 

Deady*  J,,  delivered  the  opinion  of  the 
court: 

William  Basquall,  a  minor,  by  his  guardian, 
5  L.  R.  A. 


Frederick  B.  Holman,  brings  this  suit  against 
the  British  bark  City  of  Carlisle,  and  her  mas- 
ter, C.  D.  Moore,  to  recover  $15,000  damages, 
for  an  injury  sustained  by  him  on  board  said 
bark,  and  neglect  and  maltreatment  thereafter. 

The  charge  in  the  libel  is  shortly  ttiis:  In 
sending  the  main  lower  topsail  down  on  one 
occasion,  the  work  was  so  carelessly  and  neg- 
ligently done  as  to  cause  the  starboard  clew 
iron  thereof  to  strike  the  libelant  on  the  heatl 
and  fracture  his  skull;  and  thereafter  the  mas- 
ter failed  to  give  or  procure  for  the  libelant 
such  medical  aid  and  assistance  as  the  case  re- 
quired, and  he  "was  able  to  give  and  render," 
and  maltreated  and  abused»him. 

The  master  admits,  in  his  answer,  that  the 
libelant  was  injured  as  alleged,  but  avers  that 
the  injury  was  not  caused  oy  any  negligence 
or  carelessness  in  lowering  said  sail,  but  by  the 
fault  and  carelessness  of  the  libelant.  He  de- 
nies that  he  failed  to  give  the  libelant  such 
medical  aid  and  attention  as  the  case  required, 
and  he  was  able  to  give  or  render,  or  that  he 
maltreated  or  abused  him;  and  avers,  in  effect, 
that  the  libelant  was  well  cared  for  after  said 
hurt. 

Some  thirty-six  witnesses  were  examined — 
twentv-two  by  the  libelant  and  fourteen  by  the 
defendant.  Among  these  were  eleven  of  the 
officers  and  crew  of  the  bark,  and  a  number  of 
experts  who  were  called  to  testify  whether  or 
not  the  sail  was  lowered  in  a  seamanlike  man^ 
ner. 

The  evidence  from  the  vessel  is,  of  course, 
more  or  less  contradictory.  Those  of  the  crew 
who  remain  with  the  bajrk  are  called  by  the 
defendant,  while  those  who  have  left  her  are 
caUed  by  the  libelant. 

The  master,  mate,  second  mate,  steward  and 
two  apprentices,  who  are  in  the  last  year  of 
their  service,  testify  for  the  vessel,  while  the 
cook,  sailmaker  and  two  apprentices,  including 
the  libelant,  and  a  stowaway  boy,  testify  for 
the  libelant. 

In  weighing  this  evidence,  I  am  constrained 
to  believe  that  the  master  is  not  worthy  of 
credit,  and  his  testimony  is  of  but  little  worth. 
The  mate,  George  Dodd,  impressed  me  favor- 
ably as  a  man.  But  he  has  been  with  his  pres- 
ent em  plovers,  as  man  and  boy,  for  a  numb^  of 
years,  and  may  reasonably  expect  employment 
from  them,  in  the  near  future,  as  a  master. 
Under  these  circumstances,  he  is  strongly 
tempted  to  make  as  good  a  case  as  he  can  tor 
the  vessel,  which  I  think  he  has  done,  without 
going  so  far  as  to  tell  a  downright  falsehood. 
But  he  does  not  always  remember,  when  I 
think  he  might. 

John  A.  Uebb  is  an  apprentice  in  the  service 
of  the  vessel's  owners.  He  has  only  eight 
months  more  to  serve,  when,  if  he  remains  with 
the  ship,  he  mav  be  examined  for  a  mate's  cer- 
tificate. I  think  he  made  up  his  mind  that  he 
could  not  testify  against  the  ship,  and  go  home 
in  her  with  safety  and  comfort  to  himself.  I 
am  convinced  that  he  gave  altogether  a  differ^ 
ent  account  of  the  matter  to  the  libelant's  at- 
torney, when  he  may  not  have  thought  that  he 
would  be  called  as  a  witness,  from  that  which 
he  gave  on  the  witness  stand.  It  was  indeed 
pitiful  to  see  the  confusion  and  shame  on  the 
poor  fellow's  face  as  he  tried  to  deny  or  explain 
his  former  utterances. 
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Of  ^e  leet  of  the  crew  that  remam  with  the 
bark,  Harry  Hart,  the  second  mate,  Thomas 
Noble,  the  steward,  and  George  Eg^rt,  an 
apprentice,  nothing  more  need  be  said  than 
this,  that  in  giving  their  testimony  the^  prob- 
ably did  not  forget  that  the  master  had  it  in  his 
power  to  make  them  very  uncomfortable  dur- 
ing the  remainder  of  the  vovfige,  which  circum- 
stance ought  not  to  be  overlooked  in  estimating 
the  Talue  of  their  evidence. 

The  libelant  is  largely  interested  in  the  result 
of  the  suit  Therefore  his  testimony  ought  to 
be  received  with  caution,  if  not  distrust.  But 
he  appears  to  be  a  simple,  honest  lad,  and  I 
seldom,  if  ever,  heard  one  in  his  walk  in  life, 
or  any  other,  testify  with  more  apparent  can- 
dor and  artlessness  than  he  did.  The  same 
may  properly  be  said  of  the  other  three  boys 
who  testified  for  him,  Henry  Carley,  the  stow- 
away, William  J.  Freer,  an  apprentice,  and 
Lawrence  Ainsworth,  an  apprentice  left  in  this 
port  by  a  British  vessel  some  months  ago,  and 
a  former  shipmate  of  the  libelant  in  a  trailing 
vessel  at  Liverpool 

Estimatinff^the  evidence  in  the  light  of  these 
suggestions,  I  find  the  facts  as  follows: 

1.  The  libelant,  a  native  of  Dublin,  whose 
parents  reside  at  Stockport,  Cheshire,  having 
served  two  vears  and  four  months  in  the  train- 
ing ^ip  ludefatigable  at  Liverpool,  was  on 
September  22, 1888,  at  the  a^  of  sixteen  years, 
with  the  consent  of  the  officers  of  said  ship, 
voluntarily  apprenticed  to  Peter  Iredell  &  Sons, 
of  Liverpool,  for  the  term  of  four  years,  to 
learn  the  business  of  a  seaman,  and  thereupon 
he  was  duly  shipped  on  the  bark  City  of  Car- 
lisle, a  vessel  of  204  feet  in  length  and  37  feet 
beam,  then  and  now  owned  by  said  Iredell  & 
Sons,  to  serve  thereon  as  such  apprentice  on  a 
voyage  from  Liverpool  to  Portland,  Oregon, 
and  thence  elsewhere  on  the  Pacific  coast,  and 
back  to  a  port  of  discharge  in  t^e  United  King- 
dom. * 

On  Mondajr,  November  12, 1888,  at  8  o'clock 
A.  M.,  in  latitude  24.19  south,  and  longitude 
87.15  west,  and  about  six  degrees  or  832  geo- 
graphic miles  east  of  Rio  Janeiro,  it  being  the 
first  mate's  watch  on  deck,  in  which  were  the 
libelant  and  Carley,  it  was  determined  to 
change  the  lower  main  topsail  for  a  heavier 
one,  as  they  were  getting  out  of  the  tropics, 
whereupon  the  mate  gave  directions  to  prepare 
tlie  sale  to  be  lowered  on  deck,  which  was  done 
by  a  seaman  and  the  libelant  and  Carley,  the 
latter  two  of  whom  cut  the  robands  or  ropes 
that  fastened  the  head  of  the  sail  to  the  yard, 
and  then  returned  to  the  deck. 

Under  the  direction  of  the  mate,  the  sail  was 
clewed  up  or  the  lower  comers  brought  up  to 
the  yard  at  the  bunt,  or  middle  of  the  sail,  by 
means  of  the  clewlines,  the  buntlines  or  ropes 
used  to  pull  up  the  sail  were  hauled,  a  gantline 
or  rope  used  to  lower  the  sail  was  rove  through 
a  block  on  the  ciosstrees  and  sent  down  and 
bent  around  the  sail  and  hauled  taut,  then  the 
sheets  and  clewlines  were  taken  ofT,  theearings 
loosed,  the  robands  cut,  and  the  head  earlngs 
brought  into  the  gantline  and  then  made  fast, 
and  uien  the  sail  was  lowered. 

The  clews  when  bauled  up  were  not  stopped 
or  fastened  together,  and  when  the  clewlines 
were  detached  from  the  clew  irons,  the  clews 
or  lower  comers  of  the  sail  fell  down  loose  on 
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either  side  of  the  gantline.  At  this  time  there 
was  from  a  four  to  a  six  knot  breeze  on  the 
starboard  quarter  and  the  yard  was  braced,  so 
as  to  let  the  sail  down  on  the  port  or  lee  side. 

2.  Before  and  at  the  time  the  sail  was  being 
furled  and  lowered  the  master  was  on  the  port 
side  of  the  poop  overlooking  the  sailmaker, 
who  was  preparing  the  sail  to  be  sent  aloft  in 
the  place  of  the  one  coming  down.  The  libel- 
ant was  standing  on  the  starboard  side  of  the 
vessel,  just  forward  of  the  main  hatch,  and 
Carley  was  standing  on  the  portj^side  of  the 
poop,  assisting  the  sailmaker. 

In  lowering  the  sail  the  ship  rolled,  and  the 
starboard  clew  got  foul  of  the  mainstay,  and 
the  mate,  thinking  it  would  clear  itself, — be 
pulled  over  the  stay  by  the  weight  of  the  de- 
scending sail,  to  the  port  side, — allowed  it  to- 
lower  until  he  feared  that  if  it  did  clear  itself, 
the  clew  iron  would  hit  the  deck  and  mar  it, 
when  he  sang  out  "Hold  on  the  gantline," — ^the- 
rope  with  which  the  sail  was  being  lowered, — 
and  sent  the  man  then  aloft  down  the  mainstay 
to  clear  the  clew.  Before  the  man  went  down< 
the  stay  the  mate  sang  out  "Stand  clear,"  and 
just  before  the  dew  was  let  go — ^passed  over 
to  the  port  side  of  the>tay — ^he  said,  "Look  out 
there.  ^' 

As  the  clew  was  being  cleared  from  the  stay 
the  master  called  to  Carley  to  tell  the  libelant 
to  come  aft,  where  he  wanted  him  to  help  the 
sailmaker.  Carley  went  forward  on  the  port 
side  of  the  vessel,  and  told  the  libelant  the 
master  wanted  him.  The  latter  started  aft  im- 
mediately, going  quickly  across  the  main  hatch 
in  a  diagonal  direction,  and  as  he  reached  the 
after  comer  of  tbe  same,  on  the  port  side,  the 
clew  of  the  sail  dropped  from  the  mainstay, 
and  the  clew  iron,  an  irregular  shaped  ring  of 
four  or  five  pounds  weight,  fastened  to  the  cor- 
ner of  the  sail,  struck  him  on  the  right  side  of 
the  head,  about  two  thirds  of  the  way  from  the 
ear  to  the  crown,  and  fractured  and  depressed 
his  skull,  from  the  effect  of  which  he  fell 
senseless  on  the  deck. 

8.  The  mate  and  others  who  were  present 
picked  libelant  up  and  carried  him  to  the  poop, 
where  the  steward,  under  direction  of  the  mas- 
ter, washed  the  wound,  cut  the  hair  away 
around  it,  put  some  balsam  on  it,  bandaged  it 
and  moistened  his  lips  with  brandy,  when  he 
was  taken  forward  and  placed  in  his  bunk  in 
the  house  on  deck,  and  Carley  set  to  watch  him 
that  day  and  during  the  nights  following,  for 
some  three  or  four  weeks.  During  the  day  the 
master  took  some  stitches  in  the  wound,  and 
this  Is  all  the  personal  attention  he  ever  gave 
the  libelant  while  confined  to  the  house,  except 
to  look  into  the  room  once  a  day  or  less  and 
turn  up  his  nose  at  the  smell,  and  go  away. 

In  this  condition  the  libelant  was  left  m  an 
unconscious  or  delirious  state,  sweltering  and 
rolling  in  his  own  excrement,  with  no  regular 
attendant  but  the  boy  Carley  at  night,  and  such 
casual  attention  and  observation  as  he  might 
receive  from  the  members  of  the  crew  during 
the  day,  until  Sunday,  the  18th  day  of  Novem- 
ber, when  the  master,  on  repeated  complaint  of 
some  of  the  crew,  permitted,  rather  than  di- 
rected, the  mate  and  others  to  wash  him  and 
put  some  clean  burlap  under  him.  On  the  next 
day  the  mate  restitched  the  wound,  the  first 
stitches  having  broken  out,  and  thereafter  he 
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^oa  washed  at  regular  intervals  and  his  per- 
sonal comfort  in  this  respect  reasonably  cared 
for;  but  he  was  stinted  in  his  food  and  water, 
and  some  of  what  he  got  was  furnished  or  ob- 
tained for  him  by  members  of  the  crew. 

4.  In  about  six  or  seven  weeks  from  the  date 
of  his  injury  the  libelant  was  "turned  to"  by 
order  of  the  master,  and  kept  at  work  on  deck 
from  6  in  the  morning  to  6  in  the  evening,  for 
the  rest  of  the  voyage;  at  first  making  paint 
swabs,  sennit,  and  then  cleaning  brass,  scrap- 
ing deadeyes,  washing  and  sweeping  decks, 
hauling  on  the  braces  and  handhng  sails,  in 
short  all  ordinary  seaman's  work  except  going 
aloft. 

5.  The  wound  on  the  libelant's  head  was 
still  a  running  sore  when  he  was  set  to  work: 
at  the  same  time  he  had  a  bad  bed-sore  on  his 
buttock,  another  on  bis  heel,  and  one  on  his 
ankle.  On  account  of  the  latter  two  he  could 
nottwear  his  shoes,  and  in  the  tropics  the  hot 
deck  burned  his  feet.  From  neglect,  these  bed 
sores  got  proud  flesh  in  them,  and  finally,  at 
the  suggestion  of  one  of  the  crew,. the  libelant 
went  to  the  master  and  asked  him  '  'to  bum" 
them,  which  he  did  with  caustic,  repeatedly. 
In  so  doing  he  made  the  libelant  let  down  his 
trousers,  while  on  the  poop  and  needlessly  ex- 
pose his  private  parts,  at  the  same  time  making 
brutal  and  indecent  remarks  to  him  on  thesuf 
ject. 

6.  In  consequence  of  the  Injury  to  his  brain, 
the  left  side  of  the  libelant,  and  particularly 
the  arm  and  leg,  were  paralyzed,  so  as  to  sen- 
ously  affect  the  use  of  them  during  the  re- 
mainder of  the  voyage,  in  addition  to  which 
his  eyesight  was  much  impaired  and  his  per- 
ception and  memory  materially  weakened,  not- 
withstanding which  the  master  required  him 
to  be  on  deck  and  at  work  as  aforesaid,  and 
often  arbitrarily  compelled  him,  to  his  great  dis- 
•comfort,  to  stand  up,  when  the  work  at  which 
he  was  employed  admitted  of  his  sitting  down; 
he  also  habitually  accosted  him  in  a  harsh,  de- 
risive and  contemptuous  manner,  calling  him  a 
"•'useless  bugger,"  a  **wastrell"  and  the  like. 

7.  On  March  13,  1889,  the  vessel  arrived  at 
Portland,  when  the  libelant  had  leave  to  go 
ashore  in  the  evening,  when  he  met  a  boy,  the 
witness  Ainsworth,  whom  he  knew  on  the  train- 
ing ship  at  Liverpool,  who  took  him  to  a  board- 
ing house  and  saloon  kept  by  the  witness.  Mrs. 
Pauline  Rosenburg,  where  he  stayed  all  night. 
In  the  morning  Mrs.  Kosenburgtook  him  down 
to  the  vessel,  and  with  the  assent  of  the  master, 
took  him  back  to  her  house  for  the  purpose  of 
taking  care  of  him.  His  condition  appears  to 
have  aroused  her  sympathy,  and  she  endeav- 
ored to  raise  means  to  send  him  home  direct, 
but  failed.  She  then  consulted  counsel  in  the 
case,  with  a  view  of  making  the  vessel  send 
him  home,  and  the  result  was  the  boy  was 
sent,  to  the  Good  Samaritm  Hospital,  and  there- 
after, on  March  29,  this  suit  was  commenced. 

8.  The  master  failed  and  neglected  to  pro- 
■cure  or  provide  any  medical  aid  or  advice  for 
the  boy  after  the  arrival  of  the  vessel  in  port, 
and  was  contriving  and  intending  to  get  nd  of 
him  as  easily  as  possible. 

9.  When  the  hbelant  went  to  the  hospital  his 
arm  and  leg  were  still  partially  paralized  and 
the  attendant  had  to  cut  his  food  for  him.  At 
the  trial  he  appeared  to  have  improved  men- 

5  li.  R  A. 


tally  and  was  able  to  answer  the  questious  put 
to  him  readily  and  intelligibly.  The  wound 
on  his  head  had  healed  over.  The  scar  is  bare 
of  hair  and  about  three  inches  long  and  three 
fourths  of  an  inch  in  width,  and  the  depression 
in  the  skull  is  about  three  eighths  of  an  inch. 
He  had  not  recovered  from  the  paralysis  of  his 
side,  and  according  to  the  testimony  of  the 
medical  expert,  he  may  never  do  so,  but  prob- 
ably will  on  account  of  his  youth;  the  doctor 
also  thinks  that  the  brain  may  accommodate 
itself  to  the  depression  in  the  skull,  so  that  it 
will  not  be  necessary  or  desirable  to  resort  to 
the  operation  of  trepanning;  but  this  is  at  least 
problematical. 

10.  The  master  did  nothing  toward  sending 
the  libelant  home  at  the  vessel's  expense,  ana 
in  my  judgment  never  intended  to,  and  the 
equivocal  and  invalid  offer  made  at  the  trial  to 
that  effect  was  merely  made  for  effect;  and 
the  proposition  to  send  the  boy  home  as  a  pas- 
senger on  the  City  of  Carlisle,  with  her  present 
master,  considering  the  duration  of  the  voyage 
and  the  treatment  he  was  likely  to  receive  in 
the  mean  time,  was  simply  inhuman. 

11.  The  injury  to  the  libelant  was  the  result 
of  the  concurring  carelessness  of  the  vessel  in 
lowering  the  sail  without  "stopping"  the  clews 
at  the  bunt  thereof,  and  that  of  the  libelant 
himself,  in  passing  directly  under  the  sail  when 
and  as  he  did;  but  his  carelessness  was  not  of 
that  gross  character,  nor  was  it  the  result  of 
such  reprehensible  motives  or  purpose,  as  will 
forfeit  his  right  to  be  kept  and  cured  at  the  ex- 
pense of  the  vessel;  for  he  might  not  have  per- 
ceived that  the  clew,  when  cast  off  the  stay, 
would  reach  him,  as  it  would  not  if  he  had 
been  on  the  deck  instead  of  the  hatch,  in  cross- 
ing which,  instead  of  going  round  in  front  of 
it,  he  was  actuated  by  a  laudable  desire  to  obey 
the  command  of  the  master  with  alacrity,  and 
set  to  the  port  side  of  the  poop,  where  he  un- 
derstood he  was  wanted;  by  the  shortest  way 
and  in  the  least  possible  time. 

These  are  the  material  facts  in  the  case.  Be- 
fore proceeding  to  state  the  law  arising  thereon, 
it  may  be  well  to  briefly  advert  to  the  testimony 
in  support  of  the  last  finding,  for  over  this 
point  the  chief  contention  of  the  parties  was 
made. 

The  weight  of  the  expert  testimony  shows 
that  in  sending  down  the  topsail  good  seaman- 
ship requires  that  the  clews,  when  drawn  up 
to  the  bunt  of  the  sail,  should  be  "stopped"  or 
tied  together  there.  The  dancer  of  sending  it 
down  with  the  clews  loose  and  the  clew  irons 
dangling  about  is  apparent  to  anyone  who  has 
given  any  attention  to  the  subject.  The  evi- 
dence also  shows  that  in  good  weather  when  a 
vessel  is  not  rolling,  the  sail  is  often  sent  down 
with  the  clews  loose.  But  in  such  oases  the 
vessel  simply  takes  the  chances.  Then  it  may 
be  said  "All's  well  .that  ends  well,"  but  other- 
wise not. 

The  libelant  must  have  been  aware  of  the 
fact  that  the  sail  was  being  lowered  with  the 
clews  loose,  and  that  the  starboard  one  had 
swung  over  with  the  roll  of  the  vessel  and  got 
foul  of  the  stay.  He  had  just  come  down  from 
the  yard  where  he  bad  been  assisting  in  cut- 
ting the  robands  to  let  the  sail  loose  therefrom. 
When  called  by  the  master  he  was  standing  on 
the  deck  just  forward  of  the  main  hatch  and 
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probably  lookiug  at  the  man  on  tbe  stay  cast- 
ing the  clew  loose.  He  must  have  beard  tbe 
mate's  warning,  tbougb  neither  be  nor  Freer, 
who  stood  close  beside  him,  was  questioned  on 
that  point. 

It  is  also  true  that  the  mate  testifies  be  gave 
the  first  warnins  two  minutes  before  tbe  clew 
was  cast  off,  and  the  second  one  one  minute 
before;  from  which  it  may  be  claimed  that  tbe 
warning  was  ^ven  so  long^  before  tbe  event  as 
to  be  no  warnm^  at  all.  aut  in  the  nature  of 
things  the  wammg,  if  given  at  all,  would  be 
nearer  the  event  than  this.  And  when  the  mate 
speaks  of  one  or  two  minutes  from  recollection, 
at  this  distance  of  time,  he  merely  intends  to 
convey  the  idea  that  it  was  a  very  short  time — 
only  momenta]^. 

Besides,  I  think  it  was  the  duty  of  the  libel- 
ant, under  the  circumstances,  to  "look  aloft" 
before  he  undertook  to  cross  the  batch. 

But  as  I  have  found,  this  carelessness  of  the 
libelant  is  not  of  such  a  character  as  to  deprive 
him  of  his  right  to  be  cared  for  and  cured  b^ 
the  vessel.  The  fault  which  will  forfeit  this 
right  must  be  some  positively  vicious  conduct, 
such  as  gross  negligence  or  willful  disobedience 
of  orders.  The  vnandos,  6  Sawy.  549,  and 
cases  there  cited;  The  City  of  Aiexandria,  17 
Fed.  Rep.  890. 

In  this  latter  case  Mr.  JuHiee  Brown  says 
(p.  895):  "The  only  recognized  qualification  of 
the  se&man's  right  of  recovery  is  where  the  in- 
jaries  have  arisen  from  his  own  gross  and  will- 
ful misconduct."  And  in  Olson  v.  Flatel,  84 
Fol.  Rep.  479,  this  court  said:  "Wber«  tbe 
negligence  is  concurrent,  or  both  parties  are  in 
fault,  courts  of  admiraltv  wUl  apportion  tbe 
damages,  or  give  or  withhold  them,  in  the  ex- 
ercise of  a  sound  discretion,  according  to  prin- 
ciples of  equity  and  justice,  considering  all  tbe 
circumstances  of  tbe  case" — citing  The  Jdari- 
jnna  Flora,  24  U.  8.  11  Wheat.  54  £6  L.  ed. 
(05]:  The  Ekxsplorer,  20  Fed.  Rep.  136;  Tfie  Wan- 
derer.  Id.  140;  The  Max  Morris,  28  Fed.  Rep. 
881;  Atlee  v.  Northwestern  Union  Packet  Oo,  88 
U.  8.  21  Wall.  389  [22  L.  ed.  619]. 

There  is  nothing  m  the  case  to  indicate  that 
the  libelant  was  either  a  negligent  or  willful 
boy,  but  the  contrary.  He  appears  to  have 
stood  well  in  tbe  training  ship,  where  he  held 
some  petty  ofQce,  and  b£l  made  such  progress 
thai  he  was  allowed  to  become  an  apprentice 
and  ^  to  sea  eight  months  before  bis  period  of 
training  had  expired.  Nor  do  I  think  that  the 
rule  applicable  to  an  experienced  seaman  as  to 
skill  and  prudence  in  taking  care  of  himself 
ought  to  be  rigidly  applied  to  a  boy  of  sixteen 
years  of  age,  a  few  weeks  at  sea,  on  his  first 
voyage.  He  was  only  to  receive  twenty-eight 
pounds  for  four  years'  service;  and  was  there 
to  be  taught  and  cared  for,  looked  after  in  rather 
a  paternal  way. 

The  relation  of  master  and  apprentice  is  well 
recognized  in  the  English  law  as  imposing  a 
peculiar  responsibility  on  the  nflister.  W  hetber 
on  land  or  water,  be  stands  to  tbe  apprentice 
in  loco  fOfreniis;  so  that  the  relation  is  not  mere- 
ly that  of  master  and  servant  or  master  and 
seaman.  As  Sir  Henry  Hobart  said  in  the  year 
1616,  in  Coventry  y.  WoodliaU,  Hob.  134:  "The 
niatter  of  puttine  an  apprentice  is  a  matter  of 
gn^t  trust  for  bis  dyet,  for  bis  health,  for  his 
safety.     And  generally  no  man  can  force  an 
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apprentice  to  go  out  of  the  kingdom,  except  it 
be  so  expressly  agreed,  or  that  tbe  nature  of 
the  apprenticebood  doth  import  it,  as  if  he  be 
bound  an  apprentice  to  a  merchant-adventurer 
or  a  say  lor  or  the  like." 

And  although  Basquall  was  not  directly  ap- 
prenticed to  the  master,  he  was  to  bfs  owners, 
for  whom  he  stood  and  whom  he  represented 
in  all  this  matter. 

On  the  question  of  going  into  Rio  Janeiro  for 
surgical  aid  for  tbe  libelant,  I  do  not  feel  war- 
ranted, on  tbe  state  of  the  evidence  as  to  the 
wind,  in  holding  that  it  was  the  absolute  duty 
of  tbe  master  to  make  the  deviation,  though  1 
am  much  inclined  to  think  he' might  very  prop- 
erly have  done  so.  He  was  six  degi-ees  east  of 
Rio,  and  calling  a  degree  of  longitude  at  that 
point  fifty-five  and  one-third  geographic  miles, 
he  was  about  232  miles  from  tbe  port.  The 
master  says  it  was  600  miles.  In  this  he  is  cer- 
tainly mistaken  and  probably  intentionally  so. 
He  did  not  say  whether  be  meant  geographic 
or  statute  miles,  but  probably  tbe  former.  How- 
ever tbe  distance  is  less  than  400  statute  miles. 
With  a  six-knot  breeze  this  distance  mi&;ht  have 
been  made  in  less  than  two  and  a  half  days, 
which  does  no(  seem  a  great  delay  or  sacrifice 
to  make  in  a  voyage  of  five  months,  to  save  the 
life  or  mind  of  a  boy  committed  to  tbe  care  of 
tbe  master  in  loco  parerUis.  And  later  on,  he 
might  have  gone  into  Montevideo  or  the  Falk- 
land Islands  without  going  100  miles  out  of  his 
way.  If  the  vessel  was  in  need  of  a  spar  or  top- 
mast I  doubt  not  he  would  have  gone  into 
either  of  these  ports  to  replace  it.     ^ 

As  usual  in  these  cases  of  suits  against  British 
vessels  in  this  court,  objection  is  made  to  tbe 
jurisdiction  because  the  parties  and  the  vessel 
are  British;  and  in  this  case,  because  the  con- 
tract sued  on  [the  articles  of  indenture]  is  not 
maritime. 

And  first,  this  suit  is  not  brought  on  the  arti- 
cles of  indenture,  but  on  a  tort  committed  on 
the  high  seas.  The  articles  are  mere  matter  of 
inducement,  by  which  the  relation  of  the  libel- 
ant to  tbe  ship  is  shown— that  of  an  apprentice 
to  the  owner — as  the  shipping  articles  would  in 
the  case  of  a  similar  suit  by  a  seaman.  Besides, 
the  articles  of  indenture  are  just  as  much  a  mari- 
time contract  as  the  shipping  articles.  They 
are  both  contracts  executed  on  land  to  be  per- 
formed on  sea. 

New  England  M.  Ins.  Go.  v.  Dunham,  78  U. 
8. 11  Wall.  1  [20  L.  ed.  90J;  Ben.  Adm.  261. 

Before  taking  this  apprentice  to  sea  the  mas- 
ter was  required  by  §  145  of  the  British  Mer- 
chant Shipping  Act  of  1854,  to  cause  him  to 
appear  before  the  person  before  whom  tbe  crew 
was  engaged,  and  there  produce  the  indenture; 
and  tbe  name  of  tbe  apprentice  with  the  date 
of  the  indenture,  and  the  name  of  tbe  port  at 
which  it  was  registered,  was  then  entered  on 
tbe  "agreement"  with  the  seaman.  Thereupon 
he  was  duly  shipped  as  an  apprentice  on  the 
City  of  Carlisle  for  tbe  voyage  mentioned  in 
tbe  "agreement"  or  shipping  articles,  and  has 
the  same  remedy  against  the  master  or  vessel 
for  any  injury  or  wrong  sustained  by  him  dur- 
ing the  vovage  as  any  other  member  of  the 
crew;  and  this  in  addition  to  any  right  of  action 
he  may  have  against  Iredell  &  Sons  directly  on 
the  covenants  in  the  articles  of  indenture. 

Courts  of  admiralty  in  the  United  States  have 
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Jurisdiction  of  torts  committed  on  the  high 
seas  wittiout  reference  to  the  nationality  of  the 
vessel  on  which  they  are  committed,  or  that  of 
the  parties  to  them.  Such  jurisdiction  will,  in 
the  discretion  of  the  court,  be  declined  in  suits 
between  foreigners,  where  it  api)ears  that  jus- 
tice will  be  as  well  done  by  remitting  the  parties 
to  their  home  forum.  But  the  juri^iction  will 
not  b8  declined  where  the  suit  is  between  for- 
eigners who  are  subjects  of  different  govern- 
ments, and  therefore  have  no  common  forum, 
Bernhard  v.  Greene,  8  Sawy.  280;  The  Jfoddle- 
bvm,  12  Sawy.  132;  Tfts'Bdgenland,  114  U.  S. 
855  [29  L.  ed.  152];  Ben.  Adm.  §  282. 

There  is  no  reason  to  decline  the  jurisdiction 
in  this  case.  To  do  so  would  be  equivalent  to 
a  denial  of  justice.  The  libelant  is  separated 
from  the  vessel.  His  condition  and  the  circum- 
stances justified  him  in  leaving  her;  and  it  is 
highly  probable  that  the  master  indirectly  en- 
couraged him  to  do  so.  The  vessel  is  not  ex- 
pected to  reach  her  home  port  for  many  months 
yet.  And  if  he  has  a  remedy  on  the  covenants 
in  the  articles  of  indenture,  directly  against  the 
owners  in  England,  how  is  he  going  to  get 
there  in  the  mean  time?  and  when  there, where 
will  his  witnesses  be?  The  cr€w  have  all  left 
the  vessel  except  the  ofScers  and  two  appren- 
tices, and  no  one  can  say  where  they  will  be  in 
that  time.  Indeed,  it  is  shocking  to  think  of 
turning  this  poor  helpless  boy  out  of  court  in  a 
civilized  country  without  redress  for  a  grievous 
wrong,  upon  the  theory  that  he  has  a  remedy 
in  the  courts  of  his  own  country,  where  it  is 
apparent  t(^at  however  just  may  be  the  laws  of 
such  country  and  impartial  their  administra- 
tion, such  remedy  is,  under  the  circumstances, 
to  him  utterly  unavailable. 

As  Mr.  Benedict  in  discussing  this  question, 
well  says  (Ben.  Adm.  §282):  "Kothing  within 
the  territory  of  a  nation  is  without  its  jurisdic- 
tion. .  .  .  All  persons  in  time  of  peace 
have  the  right  to  resort  to  the  tribunals  of  the 
nation  where  they  may  happen  to  be,  for  the 
protection  of  their  rights.  The  jurisdiction  of 
the  courts  over  them  is  complete,  except  when 
it  is  excluded  by  treaty." 

The  official  logbook  was  offered  in  evidence 
for  the  defense,  on  the  question  of  the  injury 
to  the  libelant  and  his  subsequent  treatment. 
On  objection  made  by  the  libelant,  it  was  ad- 
mitted subject  thereto. 

The  British  Merchant  Shipping  Act  of  1854 
provides  (g  282)  that  an  entry  shafi  be  made  by 
the  master  in  the  official  log-book  in  "every 
case  of  illness  or  injury  to  any  member  of  the 
crew  with  the  nature  thereof,  and  the  medical 
treatment  adopted  if  any;"  and  §  285  of  the 
same  declares:  "All  entries  made  in  any  offi- 
cio] log-book  as  hereinbefore  directed  shall  be 
received  in  evidence  in  any  proceeding  in  any 
court  of  justice,  subject  to  all  just  excep- 
tions." 

But  this  Act  does  not  settle  the  question  for 
this  court.  So  far  as  it  declares  the  admissi- 
bility of  the  log-book  as  evidence,  it  is  only  in 
force  in  British  courts.  By  the  law  of  this 
court,  the  lexfori  for  the  competency  of  evi- 
dence in  a  proceeding  before  it  must  be  deter- 
mined, and  not  that  of  Great  Britain.  Whart. 
Con.  Laws,  §  752.  However,  I  think  the  book 
is  admissible  under  our  law,  as  prima  facie  ev- 
idence of  the  truth  of  the  entries  required  by 
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the  British  Act  to  be  made  therein.    1  QreenU 
Ev.  §  495;  1  Whart.  Ev.  §  648. 

But  the  entries  in  the  log  are  shown  to  be 
materially  untrue  and  could  not  well  have  been 
made  contemporaneous  with  the  events  ta 
which  they  relate.  Under  no  circumstances 
could  they  have  anymore  weight,  as  evidence^ 
than  the  master's  statement  on  oath,  as  a  wit- 
ness, which  I  am  constrained  to  consider  un- 
worthy of  credit. 

It  is  also  objected  that  the  suit  "joins  a  libel 
in  personam  with^a  libel  in  rem."  This  objec- 
tion comes  too  late  on  the  argument.  It  ought 
to  have  been  made,  if  at  all,  by  exception  ta 
the  libel  before  answer.  And  ii  it  were  weU 
taken  now  and  it  had  any  merit,  the  court 
would  allow  the  libelant  to  dismiss  as  to  the 
master. 

I  had  occasion  to  examine  this  subject  in  the 
case  of  The  Director,  11  Sawy.  498,  and  the 
conclusion  there  reached  was  that  the  admir- 
alty Rules  from  12  to  20  inclusive,  relating  to 
joinder  of  parties  or  causes  of  suit  in  certain 
cases,  do  not  apply  to  cases  not  therein  enum- 
erated; and  that  such  cases  may  be  proceeded 
in  in  this  respect,  under  Rule  46,  in  such 
manner  as  the  court  may  deem  expedient  for 
the  administration  of  justice;  and  also,  that 
where  the  facts  of  the  case  establish  the  liabil- 
ity of  the  master  and  erive  the  libelant  a  lien  on 
the  vessel,  as  well,  for  the  amount  of  his  claim, 
it  is  proper  and  expedient  that  the  proceeding 
against  him  and  the  vessel  be  joined  in  one 
libel. 

This  case  is  not  within  any  of  the  admiralty 
rules  aforesaid  regulating  the  joinder  of  causes 
of  suit,  and  therefore  comes  under  Rule  46. 
The  claim  of  the  libelant,  if  established,  is  cer- 
tainly a  lien  on  the  vessel;  and  a  suit  to  enforce 
it  may  include  a  cause  of  suit  against  the  mas- 
ter, arising  out  of  the  same  facts.  The  ClaUop 
Chief  7  Sawy.  274;  Ben.  Adm.  §§  896,  397. 

This  I  believe  disposes  of  the  case,  except 
the  question  of  damages. 

Assuming,  as  I  do,  that  it  was  the  duty  of 
the  vessel  to  take  care  of  the  libelant,  at  least 
to  the  end  of  the  voyage,  including  such  medi- 
cal treatment  as  was  proper  and  could  reason- 
ably have  been  obtained,  as  decided  in  the  (Kty 
of  Alexandria,  ^upra,  in  Reed  v.  Canfield,  1 
Sumn.  195,  and  Tke  Atlantic,  Abb.  Adm.  451 » 
Uie  damages  under  this  head  will  be  confined 
to  what  is  necessary  to  make  good,  as  far  as 
possible,  the  default  of  tbe  vessel  in  this  respect. 

When  the  City  of  Carlisle  arrived  at  Port- 
land, the  master  should  have  sent  tbe  libelant 
at  once  to  a  hospital,  and  had  him  examined 
by  some  skillful  and  well  known  physician. 
This  would  probably  have  resulted  m  trepan- 
ning him,  when  he  might  have  been  able  to  con- 
tinue on  the  voyage,  but  most  likely  not;  in 
which  case  he  should  have  been  sent  home  di- 
rect, as  soon  as  he  was  able  to  travel. 

Measured  by  this  rule  I  estimate  and  assess 
these  damages  ^  follows:  hospital  expenses 
for  five  months  at  (1  per  day,  $150;  expense 
of  trepanning,  $150;  expense  of  journey  to  Liv- 
erpool, $200— in  all  $500.  This  includes  noth- 
ing for  pain,  suffering  or  inconvenience  result- 
ing from  the  injury,  whether  t^mporanr  or 
permanent.  He  is  entitled  to  wages  until  his 
return  home  or  the  end  of  the  voyage,  which 
will  be  about  a  year.    This  is  £6  or  $80. 
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In  addition  to  this,  the  libelant  mnst  have 
damages  for  the  gross  neglect  and  mistreatment 
be  received  after  the  injury,  whereby  his  in- 
jury and  suffering  were  much  aggravated. 

In  I^  City  of  Alexandria,  9upra^  (395)  Mr. 
Justice  Brown,  after  stating  that  the  ship  was 
bound  for  the  care  of  an  injured  seaman  and 
wages  to  the  end  of  the  voyage,  unless  the  in- 
juiy  arose  "from  his  own  gross  and  willful 
misconduct/'  says:  "Misconduct  or  neglect 
by  the  oflScers  in  the  treatment  of  the  seaman, 
after  he  has  been  wounded  in  the  service  of  the 
ship,  becomes  a  different  and  additional  cause 
of  action  against  the  ship,  because  a  legal  obli- 
gation to  him  then  arises  to  afford  suitable  care 
and  nuising;  and  if  this  be  neglected  the  ship 
may  be  held  to  consequential  damages." 


On  the  ground  of  gross  neglect  and  cruel 
maltreatment  of  the  libelant  since  his  Injury,  I 
estimate  and  assess  the  damages  of  the  libelant 
at  $1,000. 

It  may  be  said  that  this  result  is  a  hardship 
on  the  owners,  who  will  probably  have  to  sat- 
isfy the  decree.  That  may  be  so,  but  Basq nail's 
is  much  the  harder  lot  of  the  two.  And  if 
owners  do  not  wisl\  to  be  mulcted  in  daMna^es 
for  such  misconduct  they  should  be  careful  to 
select  men  worthy  to  command  their  vessels 
and  fit  to  be  trusted  with  the  safely  and  wel- 
fare of  their  crews,  and  particularly  apprentice 
boys,  during  the  long  and  perilous  voyage  from 
the  North  Atlantic  to  the  Korth  Pacific. 

A  decree  wiU  be  entered  in  favor  of  the  libel' 
ant  for  $1,5S0  and  the  coats  of  the  suit. 
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P.  W.  PARKER 

WEST  COAST  PACKING  CO.,  Appt. 

( Or..,..) 

1.  *An  a wner  oflaad  bounded  hy  naviga* 
ble  vratem  pofleeases  important  riparian  ri^ls. 

S.  By  virtue  of  snch  ownership  he  is  en- 
*Head  notes  by  Thatxb,  Ch.  J, 


titled  to  build  wharves  out  to  such  a  depth  of 
water  as  wiU  enable  ships  and  vessels  naviffatin^ 
it  to  touoh  at  such  wharves,  and  receive  and  dis- 
charge freight;  and  has  the  right  to  use  the  shore 
in  front  of  his  land  for  any  purpose  not  inoon« 
sistent  with  the  rights  of  the  public. 

8«  He  may  reserve  sneh  right  to  himself 

when  he  conveys  away  the  land  above  high- 
water  mark  to  whloh  It  pertains,  or  grant  It  to 
others  to  enjoy. 

4.   Such  right*  however*  is  a  mere  ineor- 


KOTX.— Biparfon  rlgMs  of  owners  boundtnn  on  nav- 

iQobU  streatiM. 

The  riparian  owner  on  qavigabie  streama,  as  ap- 
purtenant to  his  ownership,  has  the  right  to  erect 
and  maintain  wharves  or  piers,  subject  to  the  gov- 
ernmental control  necessary  for  the  protection  of 
the  public.  Ensminger  v.  People,  47  BL  884;  Ryan 
V.  Brown,  18  Mich.  196;  Yates  v.  Milwaukee,  77  U. 
S.  10  Wall.  407  a9  L.  ed.  984);  Weber  v.  State  Harbor 
•Gomr&  85  U.  a  18  Wall.  64  031 L.  ed.  801). 

The  same  rule  applies  to  lands  bounded  by  the  sea 
or  by  bays.  The  boimdary  line  is  the  high- water 
mark  and  the  shore  or  beach  is  the  property  of  the 
States  Hodge  v.  Boothby,  48  Me.  71;  Mather  v. 
Chapman,  40  Ck>nn.  382;  Dana  v.  Jackson  Street 
Wharf  Co.  81  Gal.  120;  Storer  v.  Freeman,  6  Mass. 
435;  Gom.  v.  Roxbury,  9  Gray,  482;  Niles  v.  Patch,  18 
Gray,  264;  Ledyard  v.  Ten  l^ck,  86  Barb.  125;  Cor- 
telyon  V.  Van  Brundt,  2  Johns.  862:  Gk)odtitle  v. 
Klbbe,  60  U.  S.  9  How.  471  (18  L.  ed.  220);  Pollard  v. 
Hagan,  44  U.  S.  8  How.  212  (U  L.  ed.  665). 

In  Massachusetts  by  statute  the  common  law  has 
been  changed,  and  now  riparian  owners  own  up  to 
tow-water  mark  on  navigable  rivers  and  arms  of 
the  eea.  Boston  v.  Blchardson,  106  Mass.  368;  Paine 
V.  Woods,  106  Mass.  168;  Talentine  v.  Piper,  2S$  Pick. 
91. 

By  the  common  law  of  Massachusetts  the  grantee 
of  land  bounding  on  navigable  waters  where  the 
tide  ebbe  and  flows  acquires  a  legal  right  and  a 
vested  interest  in  the  soil  of  the  shore  between  high 
and  low  water  mark,  and  not  a  mere  indulgence  or 
gzatoltous  license,  given  without  consideration, 
and  revocable  at  the  pleasure  of  the  grantor.  See 
Austin  V.  Garter,  1  Mass.  281;  Ck>m.  v.  Alger,  7  Gush. 
71:  Boston  v.  Lecraw,  68  U,  8. 17  How.  431  (16  L.  ed. 
121). 

Bat  the  right  of  the  littoral  proprietors  under  the 
Ontinanoe  of  1641,  9  8;  has  always  been  subject  to 
this  rule:  that  until  he  should  build  upon  his  flats 
•or  inclose  them,  and  whilst  they  are  covered  with 
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the  sea,  an  other  persons  have  the  right  to  use  them 
for  the  ordinary  purposes  of  navigation.  So  long 
as  the  owner  of  the  flats  permits  the  sea  to  flow 
over  them,  the  individual  right  of  property  in  the 
soil  beneath  does  not  restrain  or  abridge  the  pub- 
lic right.  Gom.  v.  Alger,  7  Gush.  75;  Boston  v.  Le- 
craw, 68  U.  S.  17  How.  481  (16  L.  ed.  121). 

In  determining  the  exact  location  of  the  low  or 
high  water  mark  reference  is  had  to  the  ordinary 
or  medium  rise  and  fall  of  the  water.  Oom.  v. 
Roxbury,  9  Gray,  451;  Teschemaoher  v.  Thompson, 
18  Cel.  21;  Martin  v.  O'Bfien,  84  Miss.  21;  Stover  v. 
Jack,  60  Pa.  839;  Tinicum  Fishing  Co.  v.  Cdrter,  61 
Pa.  21;  Wood  v.  Appal,  68  Pa.  221;  Com.  v.  Alger,  7 
Cush.  68. 

Ordinarily  where  the  tide  ebbs  and  flows,  the  title 
to  the  bed  of  the  stream  is  in  the  State.  Com.  v. 
Ghapin,  6  Pick.  199;  Keyport  &  M.  P.  Steamboat  Co. 
V.  farmers  Traosp.  Co.  18  N.  J.  Bq.  18;  Cobb  v. 
Davenport,  82  K.  J.  L.  860;  People  v.  Tlbbetts,  19  N. 
ST.  528;  Smith  v.  Levinus,  8  N.  T.  472;  Flanagan  v. 
Phila.  42  Pa.  219;  The  Magnolia  v.  Marshall,  88  Miss. 
109. 

Prior  to  the  Bevolution,  the  shore  and  lands  un- 
der water  of  the*  navigable  streams  and  waters  of 
the  provinces  at  war  with  Great  Britain  belonged 
to  the  King  of  Great  Britain,  as  a  part  of  the  jiara 
reQcHia  of  the  Oown,  and  devolved  to  the  States  by 
right  of  conquest.  The  land  remained  subject  to 
all  other  public  uses  as  before,  especially  to  those 
of  navigation  and  commerce,  which  are  always 
paramount  to  those  of  public  flsheries.  Stockton 
V.  Baltimore  &  N.  Y.  B.  Co.  82  Fed.  Rep.  9;  1  Inters. 
Com,  Rep.  411. 

Title  to  land  under  water,  and  to  the  shore  below 
ordinary  high- water  mark,  in  navigable  rivers  and 
arms  of  the  sea,  was,  by  common  law,  vested  in  the 
sovereign.  Barney  v.  Keokuk,  94  U.  S.  824  (24  L.  ed. 
224);  Smith  v.  Maryland,  60  U.  &  IS  How.  71  a6  I^ 
ed.  209). 

In  Bngland  only  li<le  waters  were  regarded  as 


See  also  7  L.  R.  A.  722;  8  L.  R.  A.  559;  13  L.  E.  A.  411 ;  21  L.  R.  A.  62. 
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poreal  hereditament*  and  the  possession  of 
It  cannot  "be  recovered  from  a  usurper  by  an  ac- 
tion in  the  nature  of  an  ejectment. 

6«  Where  S«»  who  owned  a  donation  land 
olaini»  bounded  by  blgrh-water  mark  on  the  tide- 
-waters  of  the  Columbia  River,  laid  off  a  block  in 
front  of  his  claim,  extendinir  beyond  low-water 
mark,  and  sold  lots  therein  to  the  defendant,  but 
reserved  in  the  deed  of  conveyance  all  the  here- 
ditaments, appurtenances,  Itanchises,  andwharf- 
ing  privilefres,  frontinfir  on  the  north  of  the 
northern  boundary  line  thereof,  which  heredita- 
ments, appurtenances,  eto.^  he  subsequently 
granted  to  the  plaiotiff;  and  the  defendant,  dis- 
regarding said  reservation,  built  and  erected 
structures  in  the  navigable  waten  of  the  river  in 
front  of  the  northern  boundary  line  of  the  lots 
purchased,— Held,  that  tiie  plaintiff  had  no  such 
tangible  interest  in  the  land  and  water  where  the 
structures  were  situated  as  would  enable  him  to 
recover  it  in  an  action  for  the  recovery  of  the 
possession  of  real  property. 

(May  8. 1880. 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of.  Clatsop  County  in 
favor  of  plaintiff  in  an  action  of  ejectment. 
Beversed. 

Statement  by  Thayer,  Oh.  J.: 

The  respondent  commenced  an  action  in  said 
circuit  court  against  the  appellant,  a  private 
corporation,  ostensibly  to  recover  the  posses- 
sion of  real  property.  He  alleged  in  his  com- 
plaint that  he  was  the  owner  in  fee  and  entitled 
to  the  immediate  possession  of  all  the  tide-land. 


water  frontage,  wharflng  rights,  and  privileges 
north  of,  in  front  of,  and  adlacent  to  the  north 
line  of  lots  4,  5,  and  6,  in  block  149,  of  the 
Town  of  Astoria,  as  laid  out  and  recorded  by 
J.  M.  Shiveley,  in  Clatsop  County,  Or. — said 
tide-land,  water  frontage,  wharflng  rights  and 
privileges  being  bounded  on  the  north  by  the 
ship's  channel  of  the  Columbia  River.  That 
the  north  line  of  said  lots  4,  5,  and  6  is  parallel 
to  and  800  feet  north  of  the  north  line  of  Hem- 
lock Street,  in  said  Town  of  Astoria.  That 
more  than  six  years  ago  appellant  wrongfully, 
and  against  the  consent  oi  respondent,  entered 
into  the  possession  of  said  premises,  and 
wrongfully  withholds  them  from  respondent. 
The  appellant  filed  an  answer  to  the  said  com- 
plaint, denying  the  respondent's  ownership  of 
the  premises  therein  described;  denied  that 
there  was  any  tide-land  whatever  north,  or  in 
front  of  or  adjacent  to  the  north  line  of  said 
lots.  4,  5,  and  6,  or  either  or  any  part  thereof; 
denied  that  the  north  line  of  said  lots  was  only 
300  feet  north  of  the  north  line  of  said  Hem- 
lock Street,  but  alleged  that  it  was  in  the  ship's 
channel  of  the  Columbia  River ;  denied  the 
wrongful  entry,  possession,  and  withholding  of 
the  premises.  The  appellant,  for  a  further  an- 
swer, alleged  that  the  south  line  of  lots  4,  5,. 
and  6  was  north  of  and  beyond  the  line  of  ex- 
treme low  tide  in  said  river.    That  all  the  lani  ~ 


» 


lying  between  ordinary  high  and  low  tide  lin 
of  said  river,  at  said  point,  was  between  the 
south  and  north  lines  of  lots  7,  8,  and  9,  of 
said  block  149;  and  appellant,  during  all  the 
time  alleged  in  the  complaint,  was  the  owner 


navierable.  This  rule  has  been  adopted  in  many  of 
the  States  of  this  country;  and  in  them  the  public 
title  to  beds  and  shores  of  navi^rable  streams  is'con- 
flned  to  tide  waters.  Barney  v.  Keokuk,  94  U.  8. 
824  (24  L.  ed.  224). 

Navisrable  waters,  what  are.  See  Th^  City  of  Sa- 
lem. 2  L.  B.  A.  380;  Harold  v.  Jones  (Ala.)  8  L.  B. 

A.  406.  and  notes. 

Rights  of  riparian  owners.  See  Ulbricht  v.  Ea- 
faula  Water  Ck).  (Ala.)  ^  L.  B.  A.  672,  and  note. 
Bee  also  Fulmer  v.  Williams,  1  L.  B.  A.  604,  122  Pa. 
191;  Green  &  B.  B.  Nav.  Co.  v.  Chesapeake,  O.  &  S. 

B.  Co.  (Ky.)  2  L.  B.  A.  540;  Haines  v.  Hall  (Or.)  8  L. 
B.  A.611. 

BuU  in  variovs  States. 

District  of  CkjUumbicu 

The  compact  between  Virgrinia  and  Maryland  of 
1786  secured  to  their  citizens  '^the  privllegre  of  mak- 
InfiT  and  carrying  out  wharves"  on  the  shores  of  the 
Potomac  only  so  far  as  they  were  ^*adJolning  their 
lands."  Potomac  Steamboat  Co.  v.  Upper  Potomac 
Steamboat  Co.  109  U.  8. 072  (27  L.  ed.  1070). 

In  CdMfomia. 

The  erection  of  a  wharf  by  an  owner  of  a  lot  on 
the  bay  was  not  only  an  interference  with  the 
rightful  control  of  the  city  over  the  space  occupied 
by  it,  but  was  an  encroachment  upon  the  soQ  of  the 
State,  which  it  could  remove  at  pleasure.  Weber 
V.  State  Harbor  Comrs.  85  U.  S.  18  Wall.  57  (21 L.  ed. 
998). 

Where  a  patent  issued  on  a  conferred  Mexican 
grant  describes  the  land  conveyed  as  t)ounded  by  a 
navigable  river,  the  title  extends  only  to  the  edge 
of  the  stream,  though  a  portion  of  the  river  be- 
tween an  opposite  island  and  the  mainland  be  not 
navigable.   Packer  v.  Bird^  71  CaL  1B4. 

Under  the  California  8tatute<4,  a  title  to  a  lot  on 

6  L.  R.  A. 


the  Bay  of  San  Francisco  ims  in  subordination  to 
the  contract  of  the  city  over  the  space  immediately 
beyond  the  line  of  the  water-front,  and  .to  the  right 
of  the  State  to  regulate  the  construction  of  wharves 
and  other  improvements.  Weber  v.  State  Harbor 
Comrs.  supra. 

In  louML 

In  Iowa  the  true  rule  has  been  adopted,  and  it  is 
held  that  the  bed  of  the  Mississippi  Biver  and  its 
banks  to  high-water  mark  belong  to  the  State,  and 
that  the  title  of  a  riparian  proprietor  extends  only 
to  that  line.  Barney  v.  Keokuk,  94  U.  S.  824  (24  L. 
ed.  224). 

The  public  authorities  have  the  right,  in  Iowa,  to 
build  wharves  and  levees  on  the  bank  of  the  Mis- 
sissippi below  high-water  mark,  and  make  other 
improvements  thereon  necessary  to  navigation  or 
public  passage  by  railways  or  otherwise,  without 
the  assent  of  the  adjacent  proprietor  and  without 
making  him  compensation.   Ihid. 

But  a  railroad  company,  under  the  power  of  em- 
inent  domain  granted  by  the  State,  cannot  appro- 
priate a  pier  to  its  own  use  without  compensating 
the  owner.  Davenport  &  N.  W.  B.  Co.  v.  Benwlck, 
102  U.  S.  180  (28  L.  ed.  61). 

The  repeal  of  the  Act  of  Congreas  which  declared 
the  Des  Moines  Biver  to  be  a  navigable  stream  did 
not  invest  ripurian  owners  with  title  beyond  high- 
water  marki  Chicago,  B.  ft  Q.  B.  Co.  v.  Porter,  7^ 
Iowa,  426. 

A  pier  erected  in  the  navigable  water  of  the  Mis- 
sissippi Biver,  for  the  sole  use  of  the  riparian  own- 
er, without  authority  except  such  as  may  arise  from 
his  ownership  of  the  adjacent  shore,  is  an  unlawful 
structure,  and  the  owner  is  Uable  for  the  sinking  of 
a  barge  against  it  in  the  night.  Atlee  v.  North- 
western Union  Packet  Go.  88  U.  8.  &  WalL  889  (81 
L.  ed.  819). 

Such  a  structure  dlffen  materially  from  wterves 


1889. 


Pabxbb  y.  Wbbt  Coast  Packiko  Co. 


m 


in  fee  simple  of  lots  4,  5,  6,  7,  8,  and  0,  and  in 
possession  thereof,  occupying  the  same  for  a 
salmon  cannery;  and,  being  such  owner  of 
said  lots,  it  had  the  right  and  did  extend  its 
wharf  out  beyond  the  north  line  thereof,  into 
Eaid  channel  of  said  river,  to  enable  boats  to 
land  thereat.  The  respondent  filed  a  reply, 
denying  the  new  matter,  except  as  to  the  ap- 
pellant s  ownership  of  said  lots,  which  owner- 
ship he  tacitly  admitted. 

The  parties  to  the  action  having  waived  a 
juiy  trial,  the  case  was  tried  before  the  court 
without  a  jury,  and  the  foUowing  conclusions 
fonnd:  **(1)  That  respondent  is  the  owner  of 
the  whariSn^  rights  and  privileges  north,  in 
front  of,  and  adjacent  to  the  north  line  of  lots 
4,  5,  and  6,  in  block  149,  of  the*  Town  of  Asto- 
ria, as  laid  out  and  recorded  by  J.  M.  Shiveley, 
in  Clatsop  County,  Or.,  and  that  said  wharf- 
ing  rights  and  privileges  extend  to  ship's  chan- 
nel of. the  Columbia  River.  (2)  That  respond- 
ent is  entitled  to  the  immediate  possession  of 
the  same,  and  that  appellant  wrongfully  with- 
holds the  same  from  respondent  (3)  That  re- 
spondent is  damaged  by  such  wrongful  with- 
holding in  the  sum  of  $25." 

Upon  which  conclusions  the  said  court  ad- 
judged that  the  respondent  have  judgment 
against  the  appellant  for  the  possession  of  the 
^harfing  rights  and  privileges  and  land  cov- 
%ed  with  water  between  the  north  line  of  said 
lots  4,  5,  and  6,  on  the  south  take  away  of  the 
ship's  channel  of  the  Columbia  River  on  the 
north;  and  for  costs  and  disbursements,  and 
said  sum  of  $25;  from  which  judgment  said  ap- 
peal is  taken. 


It  appears  from  the  plats  of  the  said  Town 
of  Astoria,  which  is  and  has  been  for*several 
years  an  incorporated  city^,  that  said  block  149, 
as  indicated  thereon,  is  situated  between  Hem- 
lock Street  on  the  south.  East  Eighth  Street 
on  the  east.  East  Seventh  Street  on  the  west, 
and  a  line  parallel  on  the  north  line  of  Hemlock 
Street,  and  800  feet  north  thereof,  on  tho 
north;  that  the  block  consists  of  12  lots^ num- 
bered consecutively  from  1  to  6,  in  the  north 
half  of  the  block,  and  from  7  to  12  in  the  south 
half  thereof, — the  northeast  lot  beinc  No.  1. 
and  the  southeast  lot  being  No.  12;  and  the  bill 
of  exceptions  shows  that  nearly  the  entire 
block  is  below  high-water  mark  on  the  Colum- 
bia River,  and  about  half  of  it  below  low- water 
mark. 

The  counsel  for  the  respective  parties  ad- 
mitted on  the  hearing  that  at  the  north  line  of 
lots  7,  8,  and  9,  and  the  south  line  of  lots  4,  5, 
and  6,  the  water  was  two  feet  and  six  inchea 
in  depth  at  low  tide,  and  eight  feet  and  six 
inches  in  depth  at  high  tide;  and  that  at  the 
north  line  of  said  lots  4,  5,  and  6— the  north 
line  of  the  block — the  water  at  low  tide  was  six 
feet  in  depth,  and  at  high  tide  12  feet  in  depth. 
It  also  appears  from  the  bill  of  exceptions  that 
the  portion  of  the  block  above  high-water  mark 
is  a  part  of  the  donation  land  claim  of  John  M. 
Shiveley,  who  platted  the  said  block,  and  a 
number  of  other  blocks  similarly  situated,  and 
duly  recorded  such  plat. 

It  appeared  also  that  the  T^oard  of  commis- 
sioners of  the  State  of  Oregon,  for  the  sale  of 
school  and  university  lands,  on  the  28th  day  of 
September,  1876,  executed  to  the  said  John  M 


or  piers  made  to  aid  navigation,  and  regulated  hy 
city  or  town  ordinances,  or  by  statutes  or  other 
competent  authority,  and  from  piers  hullt  for  rail- 
road bridges  across  navigable  streams,  which  are 
authorized  by  Acts  of  Ck)ngre88  or  Statutes  of  the 
States.   Ibid. 

In  Kansas, 

A  riparian  owner  on  a  navigable  stream  cannot 
maintain  a  suit  at  common  law  against  public 
vient»  to  recover  consequential  damages  resulting 
from  obstructing  a  stream  in  pursuance  of  legisla- 
tJ\'e  authority,  unless  that  authority  has  been  trans- 
cended or  unless  there  was  a  wanton  injury  inflict- 
(:d,  or  careleesnees,  negligence,  or  want  of  skill  in 
(fusing  the  obstruction.  Northern  Transp.  Ck).  v. 
Chicago,  90  U.  S.  685  (25  L.  ed.  886). 

In  Lousiana. 

The  bank  of  a  river  is  not  sold,  but  passes  as  an 
tcoesaory  of  the  contiguous  land  when  sold,  and 
tbe  property  of  the  bank  belongs  to  the  adjacent 
proprietor.    Iioonard  v.  Baton  Rouge,  89  La.  Ann. 

The  City  of  New  Orleans  has  the  right  of  build- 
tog  levees  and  wharves  on  tbe  banks  of  the  Missis- 
sippi Biver,  within  its  corporate  limits,  for  the  pub- 
lic utility,— with  the  exceptions  established  by  par- 
amoant  law, — and  of  collecting  reasonable  wharf- 
age for  their  use.  New  Orleans.  M.  &T.  B.  Co.  v. 
Blerman,  105  U.  &  166  (^6  L.  ed.  1015). 

In  Massaehuaetta. 

Persons  owning  tbe  whole  of  the  soQ  constituting 
tbe  bed  and  banks  of  a  stream  are  entitled  to  the 
▼hole  rights  and  profits  of  tbe  water  opposite  their 
lud,  whether  the  water  is  used  as  a  power  to  op- 
erate mills  and  machinery,  or  as  a  fishery,  subject 
to  tbe  implied  condition  that  they  shall  so  use  their 
own  right  as  not  to  Injure  concomitant  rights  of 
5  L.  R.  A. 


another  riparian  owner,  and  to  such  regulations  as 
the  Legislature  of  the  State  shall  prescribe.  Hol- 
yoke  Water-Power  CJo.  v.  Lyman,  82  U.  S.  15  Wall. 
600  (21 L.  ed.  183;. 

By  the  common  law  of  Massachusetts,  the  grantee 
of  land  on  navigable  waters  where  the  tide  ebba 
and  flows  is  owner  of  the  soil  between  low  and  high 
water  mark.  Boston  v.  Lecraw,  68  U.  S.  17  How. 
426  (15  L.  ed.  118). 

He  may  build  upon  and  inclose  it.  But  while 
covered  with  the  sea,  the  public  have  the  right  to 
use  it  for  purposes  of  navigation.    Ibid, 

The  owner,  in  such  a  case,  has  a  right  to  reclaim 
such  land  by  wharflng  out  or  making  erections 
thereon  beneficial  to  himself.    Ibid, 

Damage  to  another  from  such  reclamation  is 
damnum  absque  injuria.    Ibid, 

Whore  such  a  proprietor  owns  the  land  on  one 
side  only  of  the  stream,  his  right  extends  only  to 
the  middle  thread  of  the  stream,  as  at  common  law. 
Holyoke  Water-Power  Co.  v.  Lyman,  suitra. 

Public 'right  of  navigation  over  land  between 
hish  and  low  water  mark  where  the  soil  belongs  to 
the  adjoining  proprietor,  is  defeasible.  Boston  v. 
Lecraw,  supra^ 

In  constructing  and  repairing  a  highway,  the 
public  has  the  rights  of  a  land-owner  as  regards 
watercourses  within  the  highway  limits.  Nealley 
V.  Bradford,  5  New  Eng.  Hep.  515, 145  Mass.  561. 

If  the  defendant,  being  the  owner  of  the  soil,  laid 
out  a  street  on  his  land  between  high  and  low  water 
mark,  the  right  to  use  it  became  appurtenant  to 
the  lands  of  the  adjoiners;  and  anything  which  oti- 
structs  such  right  is  a  nuisance.  BIcbardson  v. 
Boston,  60  U.  S.  19  How.  263  (15  L.  ed.  639). 

In  Michigan, 

The  principles  governing  the  rights  of  riparian 
proprietors  do  not  apply  to  a  grant  of  land  border- 
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fibiveley  a  deed  in  tbe  name  of  the  State,  con- 
veying to  him,  among  other  tide-lands,  all  the 
tiae-land  embraced  in  said  block  No.  149,  and 
extending  to  the  centers  of  tbe  streets  east  and 
west  thereof. 

It  further  appeared  that  on  the  7th  day  of 
August,  1879,  the  said  J.  M.  Shiveley  and  Su- 
san M.  Shiveley,  his  wife,  R.  Cyrus  Shiveley, 
and  Milton  Elliott,  duly  executed  a  deed  to  one 
A.  W.  Cone,  whereby  they  conveyed  to  the  said 
Cone  all  their  right,  title,  and  interest  in  and  to 
lot  7,  in  said  block  149;  that  said  deed  con- 
tained the  following  clause:  "And  it  is  hereby 
stipulated  and  agreed,  by  and  between  the  said 
Jonn  M.  Shiveley  and  A.  W.  Cone,  that  all  the 
hereditaments,  appurtenances,  franchises,  and 
wharfing  privileges,  fronting  on  the  north  of 
the  nortnern  boundary  line  of  said  lot  7,  are 
expressly  reserved  out  of  this  conveyance." 

And  it  further  appears  that  said  Shiveley  and 
■wife  on  the  28d  day  of  October,  1879,  executed 
a  deed  to  August  Olson,  purporting  to  convey 
to  him  lots  N'os.  8  and  9,  m  said  block  149, 
which  deed  contained  a  like  clause  of  reserva- 
tion as  that  in  the  former  one. 

It  further  appears  that  on  the  30th  day  of 
October,  1879,  the  said  Shiveley  and  wife  exe- 
cuted a  deed  to  the  appellant,  conveying  to  it 
their  right,  title,  and  interest  in  lots  "Nos.  4,  5, 
and  6,  in  said  block  149,  which  also  contain^ 
a  like  clause  of  reservation. 

It  further  appeared  in  evidence  that  the  said 
Shiveley,  on  the  24th  day  of  September,  1887, 
executed  to  the  respondent  a  deed  purporting 
to  convey  to  him  lots  1,  2,  and  8,  in  said  block 
149,  together  with  all  the  tide-land,  water  front- 
9ige,  wharfing  rights  and  privilege  in  front  of 
said  lots,  and  northerly  thereof  to  the  ship's 
channel  of  Columbia  Kiver;  and  also  all  the 
tide-land,  water  frontage,  wharfing  rights,  or 
privileges  in  front  of  said  lots  4,  5,  and  6,  in 
said  block  149,  northerly  thereof  to  said  chan- 
nel of  said  river. 

It  was  admitted  by  the  respondent  at  the  trial 
in  the  circuit  court  that  said  lots  7,  8,  and  9, 


described  in  the  deed  to  Cone  and  Olson,  were 
subsequently  conveyed  by  them  to  the  appel- 
lant; and  that  the  appellant  owned  all  of  said 
lots  4,  5,  6,  7,  8,  and  9,  in  said  block  149,  and 
which  constitute  the  west  half  thereof. 

Messrs,  Fulton  Bros.,  for  appellant: 

Chancellor  Kent  says:  "A  reservation  is  a 
clause  in  a  deed  whereby  the  grantor  reserves 
some  new  thing  to  himself  out  of  the  thing 
granted,  and  not  in  esse,  before;  but  an  excep- 
tion is  always  a  part  of  a  thing  granted,  or  out 
of  tbe  general  words  and  description  in  the 
grant.  It  is  repugnant  to  the  deed  and  void  if 
the  exception  be  as  large  as  the  grant  itself. 
So  it  is  if  the  excepted  part  was  specifically 
granted,  as  if  a  person  grant  two  acres,  excep- 
ing  one  of  them." 

4  Kent,  Com.  468. 

In  Devlin  on  Deeds,.  980,  it  is  said:  *'Words 
of  reservation  may  operate  as  an  exception,  and 
to  have  any  effect  must  do  so  when  the  subject 
of  the  reservation  is  not  something  newly  cre- 
ated, as  a  rent  or  other  Interest,  strictly  incor- 
poreal, but  is  a  thing  corporate  and  in  esse  when 
thegrant  is  made." 

What  did  Shiveley  sell?  What  could  he  by 
any  possibilitv  sell  other  than  a  wharfing  right? 
Such  being  tfi6  fact,  when  he  attemptea  to  re- 
serve or  except  the  wharfing  right  was  not  tbe 
exception  as  large  as  the  grant^  and  therefore 
void?  ♦ 

8  Washb.  Real  Prop.  870;  Pike  v.  Monroe, 
86  Me.  809,  58  Am.  Dec.  751;  Ppnchon  v. 
Steams,  11  Met  812,  45  Am,  Dec.  210. 

We  also  contend  that  even  if  Shiveley  has  any 
right  in  the  premises,  it  is  but  a  franchise  and 
that  ejectment  cannot  be  maintained  therefor. 

Taylor,  Ejectments,  p.  41. 

Mr,  J.  Q.  A«  Bowlby»  for  respondent: 

Wharfing  rights  are  property  subject  to  pur- 
chase and  sale. 

Parker  v.  laylor,  7  Or.  485;  McGann  v.  Ore- 
gon R,  &  Nav,  Co,  18  Or.  459,  468,  465. 

Wharf  rights  being  subject  to  sale  are  also 
subjects  of  reservation. 


Ing  on  a  lake  and  marsh.  The  grantee,  by  his 
patent,  takes  to  the  lines  of  his  fraotiODal  division. 
Palmer  v.  Dodd,  7  West.  Rep.  707, 61  Hich.  474. 

In  Minnesotcu 

The  title  to  the  lands  borderlner  on  navif^able 
streams,  under  title  derived  from  the  United  States, 
stops  at  tbe  stream,  and  all  such  streams  remain 
public  highways.  St  Paul  &  P.  R.  Co.  v.  Schur- 
meler,  74  U.  8.  7  Wall.  272  a9  L.  ed.  74). 

In  Missouri, 

Tbe  Act  of  Congress  pr6viding  for  the  admission 
ot  Missouri  into  the  Union  left  the  rights  of  ripa- 
rian owners  on  the  Mississippi  River  to  be  settled  ac- 
cording to  the  principles  of  state  law.  St.  Louis  v. 
Myers,  113  U.  S.  666  (28  L.  ed.  1131). 

The  eastern  boundary  of  the  City  of  St.  Louis  is 
the  eastern  boundary  of  Missouri  in  the  middle  of 
the  channel  of  the  Mississippi  River.  St.  Louis 
Public  Schools  v.Risley,77  U.  S.IO  WalL91  (19  L. 
•ed.  8d0);  Jones  v.  Soulard,  65  U.  S.  24  How.  41  (16  L. 
ed.  604). 

Where  a  street  or  passageway  was  permaneotly 
established,  for  public  use,  between  the  river  and  a 
block  of  land,  when  the  town  was  laid  out,  tiie  own- 
ers of  that  block  were  not  riparian  proprietors  of 
the  land  between  it  and  tbe  river.  St.  Louis  Public 
Schools  V.  Rialey,  supra.  ' 

6  L.  R  A. 


In  New  Jersey. 

Under  the  New  Jersey  riparian  laws,  lands  below 
the  high- water  mark  of  navigable  waters  belong  to 
the  State.  Hoboken  v.  Pa.  R.  Co.  124  U.  S.  666  (31 L. 
ed.648). 

A  State  may  either  sell  or  convey  its  title  to  a 
riparian  owner  or  his  assigns,  or  to  a  stranger,  who, 
succeeding  to  its  title,  has  no  relation  to  tbe  adja- 
cent riparian  owner  except  that  of  common  boun- 
dary.  Ibid, 

Grantees  from  the  State  have  exclusive  possession 
of  the  premises  against  the  adverse  oLEdm  of  a 
municipality  to  an  easement  over  them  by  virtue 
of  an  assumed  dedication  by  him  of  streets  to  the 
high-water  mark,  before  he  became  the  proprietor 
of  the  premises  by  grant  ftom  the  State.   Ibid, 

In  New  Tork, 

An  owner  of  lands  in  the  City  of  New  York, 
fronting  on  the  East  River,  has  no  rights  whatever 
In  respect  to  the  lands  between  high  and  low  water 
mark,  except  such  as  he  may  have  derived  by  a 
grant  from  the  owner  thereof,  the  corporation  of 
the  City  of  New  York.  Bedlow  v.  New  York  Float- 
ing Dry  Dock  Co.  44  Hun,  878. 

Under  Acts  1849,  chap.  802;  1868,  chap.  806;  1880, 
chap.  618,— riparian  owners  of  land  on  East  River,  in 
Brooklyn,  were  vested  with  the  fee  of  the  land  ex- 
tending to  the  water  line  of  the  river;  they  have  m 
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Parker  v.  Taylor,  supra;  Parker  ▼.  Rogers, 
8  Or.  189;  JfcCann  v.  Oreffon  H.  <fc  Ndv.  Ch. 
supra;  Wiqgeriham  v.  Kounto,  28  Neb.  690. 

Deacription  of  a  lot  by  reference  to  a  plat 
*fimit8  the  grant  to  the  lines  of  the  lot  as  shown 
'On4heplat. 

I>e  Force  v.  Welch,  10  Or.  510;  Tyler,  Bound- 
aries, 188, 141,  153,  166.  812. 

Defendant's  grantors  went  further  and  made 
express  reservations  in  the  conveyances  to  de- 
fendant of  the  wharf  rights  and  franchises. 

Parker  v.  Taylor,  and  Parker  v,  Bogers,  su- 
pra. 

To  allow  further  evidence  after  a  party  has 
rested  is  discretionary  with  the  court  and  can- 
Dot  be  reviewed 

Baylies,  Trial  Pr.  p.  224;  Hunt  v.  Mayhee,  7 
N.  Y.  278. 

Defendant  cannot  claim  that  the  rights  of 
plaintiff  are  so  intannble  that  ejectment  will 
not  lie,  because  the  boundaries  are  specified 
and  defendant  admits  possession  and  a  material 
wharf. 

Jackson  v.  Buel,  9  Johns.  298;  Jackson  v. 
May,  16  Johns.  184;  Carpenter  v.  Oswego  4b  8, 
R  O?.  24  K  Y.  655;  Fritlne  v.  McClemin,  88 
Cal.  572. 

Thayer»  Ch,  J,,  delivered  the  opinion  of  the 
^ort : 

It  will  be  observed  from  the  facts  in  this  case 
that  John  M.  Shivelev,  the  owner  of  a  donation 
land  claim  in  the  Town  of  Astoria,  fronting 
northerly  on  the  Columbia  River,  claimed  afl 
the  land  and  water  in  front  of  him  out  to  what 
is  termed  the  ship's  channel;  that  he  attempted 
to  lay  off  such  frontage  into  blocks,  lots,  and 
streets,  recorded  a  plat  thereof,  and  executed 
deeds  of  conveyance  of  portions  of  it  to  divers 
parties,  who  claimed  ownership  thereof  by  vir- 
tue of  such  conveyances;  that  in  the  several 
deeds  to  the  lots  in  the  west  half  of  said  block 
149,  consisting  of  lots  4,  6,  6,  7,  8,  and  9,  he 
inserted  a  sort  of  stipulation,  reserving  to  him- 


self all  rights  and  franchises  in  front  thereof  to 
ship's  channel,  which  pretended  rights  and  fran- 
chises he  subsequently  undertook  to  convey  to 
the  respondent  m  this  case,  and  that  by  virtue 
of  such  conveyance  the  latter  claims  the  title 
thereto,  which  he  is  attempting  to  assert  herein; 
that  Shiveley,  in  order,  I  suppose,  to  strengthen 
his  title  to  such  frontage,  rights,  and  franchises, 
obtained  a  deed  from  the  State  of  Oregon  to 
all  or  a  large  part  of  the  tide-lands  in  front  of 
his  donation  claim. 

The  appellant,  it  seems,  after  procuring  the 
deeds  from  Shiveley  and  his  grantees  to  the 
several  lots  referred  to,  did  not  observe  the  stip- 
ulation of  reservation  contained  therein,  but  ex- 
tended out  a  wharf  of  some  kind  "  to  ^ip's 
channel,"  and  assumes  to  occupy  it  in  defiance 
of  the  claim  of  Shiveley's  grantees,  who  now 
attempt  to  eject  him  therefrom.  This  condi- 
tion of  affairs  presents  two  questions:  (1) 
whether  an  action  to  recover  the  possession  of 
real  property  can  be  maiutalned  in  such  case; 
and  (2)  whether  Shiveley  had  such  a  tangible 
property  ri/^ht  in  the  saia  frontage  as  enabled 
him  to  sell  it  out  in  parcels,  and  the  purchasers 
thereof  to  acquire  distinct  interests  therein. 

That  an  owner  of  land  bounded  by  navigable 
waters  possesses  important  riparian  rights  by 
virtue  of  such  ownership,  is  not  open  to  ques- 
tion. Tales  V.  Miltoaukee,  77  U.  S.  10  WalL 
497  [19  L.  ed.  9841. 

He  has  the  privilege  of  building  a  wharf  out 
to  such  a  depth  of  water  as  will  enable  ships 
or  vessels  to  touch  thereat,  and  receive  or  dis- 
charge freight,  and  maj  apply  such  frontage 
to  any  use  not  inconsistent  with  the  rights  of 
the  public.  He  may  resei've  these  rights  to 
himself  when  he  conveys  away  the  land  above 
high-water  mark  to  which  they  pertain,  or  he 
may  grant  them  to  others  to  enjoy,  but  in  sub- 
ordination to  the  public  right  of  navigation. 
Such  rights,  however,  are  mere  incorporeal 
hereditaments. 

The  land  below  high-water  mark  upon  a 


superior  rifirht  to  hulld  wharves  and  coUect  tolls, 
and  may  coUect  damages  for  a  wronfirful  iDterfer- 
€iioe  -with  their  rlgbtSi  Steers  v.  Brooklyn,  1  Cent. 
Rep.  798, 101  N.  Y.  51. 

In  Oregon. 

At  the  time  of  the  platting  of  Astoria,  Oregon,  hy 
one  McChire,  In  1847,  the  title  of  the  land  lying  be- 
tsriien  high  and  low  water  mark  upon  the  Columbia 
River  was  in  the  Scate,  and  could  not  be  conveyed 
br  a  riparian  owner.    Hobson  v.  Monteith,  15  Or. 

In  PemMi/lvanfa. 

By  the  law  of  Pennsylvania  the  riparian  owners 
along  the  large  rivers  of  that  State  own  only  to  the 
bank*  and  have  no  exclusive  right  to  the  soil  or 
water  of  such  rivers  ad  me  jQ/um  aqWB.  Bundle  v. 
Delaware  &.  B.  Canal  Co.  55  U,  S.  U  How.  80  a4  L. 
«L386). 

In  Wisconsin, 

Biparlan  right  is  property,  of  which  the  owner 
-can  be  deprived  only  If  necessary  that  it  be  taken 
for  tlie  public  good,  upon  du^  compensation. 
Tstes  T.  IfUwaukee,  77  U.  S.  10  Wall.  497  ^00  L.  ed. 

A  riparian  proprietor  whose  land  is'bounded  by 
a  navljrable  river  has  the  right  of  access  to  the  navl- 
catde  part  of  the  river,  and  the  right  tomake  a  land- 
ing, wharf,  or  pier  for  hJs  own  useor  for  the  use  of 


the  public.  Ibid.;  St.  Paul  &  P.  B.  Co.  v.  Bchurmeier, 
74  U.  S.  7  Wall.  272  (19  L.  ed.  74). 

Piers  or  landing  places,  and  even  wharves,  may 
be  private  or  public,  although  the  property  maybe 
in  an  individual  owner.  Button  v.  Strong,  06  IT.  S. 
1  Black,  28  (17  L.  ed.  29). 

The  right  to  erect  the  same  must  be  understood 
as  terminating  at  the  point  of  navigability.  But- 
ton V.  Strong,  06  U.  S.  1  Black,  28  a7L.  ed.  29). 

The  owner  may  have  right  to  the  exclusive  en- 
joyment of  wharves  and  permanent  piers,  or  he 
may  be  under  obligation  to  concede  to  others  the 
privilege  of  landing  their  goods  or  of  mooring  their 
vessels  there.  A  riparian  proprietor  may  construct 
any  one  of  these  Improvements  for  his  own  exclu- 
sive use  or  benefit.    Jhid. 

Wharves  and  permanent  piers  constructed  by  the 
riparian  proprietor  on  the  shores  of  navigable  riv- 
ers, bays,  and  arms  of  the  sea,  or  on  the  lakes« 
where  they  do  not  extend  below  low-water  mark, 
are  not  a  nuisance,  unless  they  are  an  obstruction 
to  navigation.   Ibid. 

A  city  cannot,  by  creating  a  merely  artificial  and 
Imaginary  dock  line,  deprive  riparian  owners  of  the 
right  to  avail  themselves  of  the  advantage  of  the 
navigable  channel  by  building  wharves  and  docks 
to  it.    Yates  v.  Milwaukee,  supra. 

There  is  the  same  necessity  for  such  erections  on 
lakes  as  in  the  bays  and  arms  of  the  sea.  Dutton 
V  Strong,  supra. 
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navigable  river,  and  which  constitutes  a  part 
of  its  bed,  belongs  to  the  State  in  its  sovereign 
capacity,  subject  to  the  riparian  rights  of  ihe 
owner  of  the  land  above  and  adjacent  thereto. 
The  State,  however,  cannot  sell  it,  nor  can  the 
State  control  its  use  except  to  increase  the  fa- 
cilities for  navigation  and  commerce.  Nor  can 
the  riparian  proprietor  grant  such  land,  or  any 
right  thereto,  except  such  right  as  he  himself 
is  entitled  to  enjoy.  He  can  only  grant  the 
franchise  as  before  suggested.  When,  there- 
fore, Shiveley  and  wife  executed  the  deed  to 
the  appellant  of  October  30, 1879,  conveying  to 
appellant  their  right,  title,  and  interest  m  said 
lots  4,  5,  and  6,  they  merely  granted  to  him  a 
part  of  the  riparian  rights  which  attached  to 
the  donation  land  claim  of  John  M.  Shiveley. 
The  deed,  whatever  its  form  or  description  of 
premises  contained  therein,  only  operated  as  a 
grant  of  a  right  to  erect  structures  in  the  inter- 
est of  navigation;  and  if  it  limited  such  right 
to  an  enjoyment  of  the  portion  of  fronts^  de- 
scribed therein,  hv  force  of  said  stipulation  of 
reservation,  yet  Shiveley  did  not  thereby  ac- 


quire any  more  tangible  interest  in  the  land  ai>: 
water  north  thereof  than  he  had  before,  wbidi 
was  not  sufficient  to  enable  him  or  his  in^nt» 
to  recover  it  in  an  action  in  the  form  of  the  ou 
brought. 

An  action  in  the  nature  of  ejectmcDt  will  dc; 
lie  to  recover  possession  of  an  incorporeal  thmz. 
as  no  possession  can  be  given  of  such  specie^ 
of  property.  If  the  respondent,  therefore,  bss 
a  ri^ht  to  erect  wharves  or  other  structures  b 
the  mterest  of  navigation,  north  of  said  lots  i 
5,  and  6,  and  the  appellant  has  infringed  up*% 
the  right,  he  must  seek  some  other  mode  of  i^ 
dress.  Whether  he  has  such  right,  however, 
is  not  necessarv  for  us  to  decide  in  this  case; 
but,  even  if  he  has,  he  certainly  cannot  recovtr 
it  in  an  action  to  recover  the  possession  of  red 
property,  and  that  is  decisive  against  his  rig:ii 
of  action,  and  no  other  question  need  be  doe 
sidered. 

Thsjttdgment  appealed  from  must  be  rertTfk.-.. 
and  the  case  remanded  to  the  Oirexiit  Court,  mti 
directions  to  dismiss  the  complaint. 
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HOWES  &  CO. 
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UNITED  STATES. 
WELLS  «.  UNITED  STATES. 

(....Otdaims. ) 

1.  AatAgnmBntB  of  daimii  ag^aiast  the 
United  States^  made  before  the  Issuinfir  of  a 
warrant  for  payment,  except  when  made  in  a  firen- 
eral  transfer  of  the  olaimanVs  property  hy  opera- 
tion of  law,  or  by  voluntary  transfer  of  all  his 
property  for  the  benefit  of  his  credltor8«/ire  void. 
U.  S.  Bev.  Stat.  §  8477. 

8«  Where*  in  aA  action  against  a  debtor » 

in  a  state  court,  a  receiver  of  a  claim  of  the  debt- 
or against  the  United  States  was  appointed,  and 
the  state  oourt,  by  its  decree,  subrogated  the  re- 
ceiver to  the  rights  of  the  debtor  in  said  claim 
and  authorized  him  to  sue  the  United  States  in 
the  court  of  claims  therefor,  for  the  benefit  of  a 
■ingle  creditor,  such  decree  of  the  state  court  has 
no  force  in  this  court,  and  a  suit  by  the  receiver 
therefor  wiU  be  dismissed. 

8.  It  is  the  duty  of  the  treasory  depart- 
inenty  through  ^e  accounting  officers,  to  settle 
all  claims  aod  demands  by  and  against  the  United 
States,  and  In  proper  cases  to  set  off  one  against 
the  other,  when  the  government  is  both  debtor 
and  creditor  of  the  same  party. 

4.  Where  two  partners  recovered  a 
joint  judffment  against  the  United  States,  and 
it  paid oneuaJf  thereof  to  one  partner, and  ap- 
plied the  other  half  to  a  judgment  in  its  favor 
against  the  other  partner, who  executed  a  release 
therefor,  such  partners,  having  ratified  such  set- 
tlement and  payments,  cannot  compel  the  United 
States  to  pay  the  money  over  again  to  thorn 
jointly. 

6.   The  debt  of  one  partner  to  the  United 

Statc»S  can,  when  all  the  partners  acquiesce  and 
agree  to  it,  be  set  off  against  tiie  debt  of  the  United 
States  to  the  firm  of  which  he  is  a  member. 


5  L.  K.  A. 
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THE  facts  are  stated  in'  the  opmioDL 
Messrs.  James  Lowndes  and  J.  W. 
Douglass  for  plaintiffs. 
Mr.  Heber  J«  May  for  defendant. 

Richardson*  Oh.  J.,  delivered  theopiDi-ta 

of  the  court: 

Two  adverse  claimants  bring  their  separnt 
actions  to  recover  the  money  which  b^aic- 
payable  at  the  treasury  upon  judgments  rec<' 
ered  in  the  Court  of  Commissioners  of  Alabanu 
Claims.  They  are,  on  the  one  side,  Qt^Tz- 
Howes  &  Co.,  the  judgment  creditors,  and  >.i 
the  other  Gteorge  R.  Wells,  receiver. 

In  1882  the  Nevada  Bank  of  San  Franci'c- 
recovered  judgment  against  George  Howe^  i 
Co.  in  the  Superior  Court  of  the  City  and  Cour 
ty  of  San  Francisco  for  a  large  amount.     T: 

i'ud^mcnt  remaining  unsatisfied,  the  credi:<:r 
fank  filed  a  supplementary  petition  in  said  ca^ 
praying  for  the  appointment  of  areceivtr  •' 
the  claims  of  George  Howes  &  Co.  against  ife' 
United  States  for  their  undistributed  portioc  ' 
the  Geneva  Award  money,  which  they  Wx!» 
prosecuting  before  the  Court  of  CommissioxKr^ 
of  Alabama  Claims.    Upon  this  petition  il-^ 
court  entered  a  decree  November  6,  1885. 5^. 
out  in  finding  3,  ai>pointingsaid  Wells  receive -. 
and  subrogating  him  to  all  rights,  duties,  x^"* 
ers,  and  privileges  of  said  Howes  &  Co.  in  tb 
matter  of  the  two  claims  against  the  U  nit-. 
States  pending  before  said  commissioners,  :ir 
authorizing  him  to  intervene  or  interplead  - 
fore  said  commissioners,  and  to  take  all  sti  - 
to  recover  and  collect  said  claims  and  to  red.i.' 
the  same  into  possession. 

The  receiver  thereupon  moved  in  the  Co  :- 
of  Commissioners  of  Alabama  Claims  for  lea' 
to  intervene  and  to  have  judgments  in  ^. 
claims  entered  in  his  favor,  but  the  court  ovt- 
ruled  the  motion  and  gave  judgment  in  fa^' 
of  George  Howes  &  Co. 

When  the  comptroller  of  the  treasmy  wi« 
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about  to  state  accounts  on  the  judgments,  the 
receiver  appeared  before  him  also  and  asked  to 
intervene  as  the  rightful  claimant,  and  to  have 
the  accounts  stated  in  his  favor,  but  the  comp- 
troller refused  to  recognize  any  rights  on  his 
part,  and  stated  the  accounts  in  favor  of  the 
Howes.  Before  both  the  comptroller  and  the 
Court  of  Commissioners  of  Alabama  Claims 
the  Howes  appeared  and  resisted  the  motions  of 
the  receiver.  The  same  issue  between  the  par- 
ties, which  has  twice  been  decided  elsewhere, 
is  again  raised  here,  and  we  are  now  required 
to  pass  upon  it 

In  our  opinion  the  decrees  of  the  Sux)erior 
Court  ot  the  City  and  County  of  San  Francisco. 
November  6,  1§85,  set  out  in  finding  8,  and 
November  28,  1887,  set  out  in  finding  9,  did 
not  operate  to  so  transfer  the  claims  of  Qeorge 
Howes  &  Co.  against  the  United  States  to  the 
receiver  as  to  confer  upon  him  the  legal  right 
to  have  the  account  stated  in  his  favor  by  the 
comptroller,  and  does  not  give  him  the  right 
to  present  and  prosecute  those  claims  in  this 
court. 

It  was  not  until  the  passage  of  the  Act  of 
June  5,  1882  (22  Stat,  at  L.  98),  that  individu- 
als had  any  legal  claim  or  right  to  share  in  the 
money  acquired  by  the  Gteneva  Award  under 
treaty  stipulations,  except  those  recognized  by 
the  previous  Act  of  June  28,  1874,  chap.  459, 
which  did  not  include  the  claims  of  George 
Howes  A  Co. 

By  the  Act  of  1882  the  United  States  created 
and  made  provision  for  ascertaining  and  paying 
a  class  of  claims  which  included  those  of  the 
Howes,  and  it  was  after  the  passage  of  this  Act 
that  the  proceedings  in  the  Superior  Court  of  the 
Citv  and  County  of  San  Francisco  for  the  ap- 
poi  ntment  of  a  receiver  were  commenced.  The 
Act,  in  legal  effect,  had  made  such  claims  de- 
mands against  the  United  States,  of  which  this 
court  had  jurisdiction,  as  was  held  in  the  case 
of  Weld  V.  U.  S,  23  Ct.  CI.  126,  affirmed  on  ap- 
peal (127  U.  S.  51,  82  L.  ed.  62),  and  they  had 
become  subject  to  the  stringent  provisions  of 
the  following  section  of  the  Revised  Statutes: 

Sec.  8477.  "All  transfers  and  assignments 
made  of  any  claim  upon  the  United  States,  or 
of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  pow- 
ers of  attorney,  orders,  or  other  authorities  for 
receiving  payment  of  any  such  claim,  or  of  any 
part  or  share  thereof,  shall  be  absolutely  null 
and  void,  unless  they  are  freely  made  and  exe- 
cuted in  the  presence  of  two  attesting  witnesses, 
after  the  allowance  of  such  a  claim,  the  ascer^ 
tainment  of  the  amount  due,  and  the  issuing  of 
a  TV  arrant  for  the  payment  thereof. 

"Such  transfers,  assignments,  and  powers  of 
attorney  must  recite  the  warrant  for  payment, 
and  must  be  acknowledged  by  the  person  mak- 
ing them  before  an  officer  having  authority  to 
take  acknowledgments  of  deeds,  and  shall  be 
certified  by  the  officer;  and  it  must  appear  by 
the  certificate  that  the  officer,  at  the  time  of  the 
acknowledgment,  read  and  fully  explained  the 
transfer,  assignment,  or  warrant  of  attorney  to 
the  person  acknowledging  the  same." 

In  the  C<i8e  of  Lopez,  24  Ct.  CI.  we  expressed 
our  views  io  relation  to  the  effect  of  that  sec- 
tion upon  voluntary  assignments,  orders,  and 
powers  of  attorneys,  made  by  persons  having 
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claims  against  the  government;  and*  while  we 
held  that  the  accounting  officers  of  the  treas- 
ury, in  their  discretion  and  for  ttie  convenience 
of  parties,  were  at  liberty  to  recognize  the  same 
when  unrevoked  and  uncontroverted  and  to 
state  accounts  in  favor  of  the  assignees,  we  also 
held  that  the  latter  had  no  rights  which  made 
it  obligatory  upon  those  officers  thus  to  state 
accounts,  that  the  United  States  couid  not  be 
involved  in  controversies  between  private  par- 
ties, and  that  assignees  by  voluntary  assign- 
ments had  no  rights  which  could  be  enforced 
in  this  court. 

There  are  certain  exceptions  to  the  broad  in- 
terpretation suggested  by  the  language  of  the 
statutes  which  have  been  recognized  by  judicial 
decisions.  Assignments  by  proceedmgs  in 
bankruptcy,  voluntary  assignments  by  debtors 
of  all  their  estates,  and  the  passing  of  claims  by 
operation  of  law  to  executors,  administrators, 
and  legatees,  have  been  held  not  to  be  void  un- 
der the  law.  Burke  v.  U,  8,1%  Ct.  CI.  281; 
Erwin  v.  U,  8.  18  Ct.  CI.  49,  affirmed  on  ap- 


peal, 97  U.  S.  892  r24  L.  ed.  1065];  Goodman 
V.  Mblack,  102  U.  S.  556  [26  L.  ed.  2291;  St. 
Paul  A  D.  R.  Go.  v.  U.  8. 112  U.  8.  788  [28  L. 


ed.  861]. 

In  8t.  Pavl  cfc  D.  R.  Co.  v.  U.  8.  Davis  (Ban- 
croft), J.,  speaking  for  this  court,  after  review- 
ing the  supreme  court  decisions,  draws  the  fol- 
lowing conclusions  therefrom: 

"From  these  cases  we  deduce  the  general  prin- 
ciple that  in  all  proceedings  to  which  the  United 
States  is  a  party  the  courts  are  to  maintain  tbe 
statute  in  its  integrity,  as  voiding  all  assign- 
ments of  claims  against  the  United  States  made 
before  the  issuing  of  a  warrant  for  payment, 
except  such  as  are  made  in  a  general  transfer 
of  the  claimants'  property  by  operation  of  law, 
or  by  a  voluntary  transfer  of  all  the  claimants' 
property  honestly  made  by  him  for  the  benefit 
of  aU  his  creditors.  That  is  the  extent  to  which 
the  supreme  court  has  thus  far,  in  the  interest 
of  equity  and  good  conscience,  lent  itself  to 
modifications  of  the  stringent  provisions  of  the 
law." 

In  the  case  of  Goodman  v.  JViblaek,  Mr.  Ju9- 
<»(^  Miller  delivered  the  opinion  of  the  supreme 
court,  from  which  we  make  the  following  ex- 
tract, which  is  preceded  in  the  opinion  by  the 
statement  that  the  court  had  held  that  the  stat^ 
ute  did  not  include  a  transfer  in  bankruptcy: 

"In  what  respect  does  the  voluntary  assign- 
ment for  the  benefit  of  his  creditors,  which  is 
made  by  an  insolvent  debtor  of  all  his  effects, 
which  must,  if  it  be  honest,  include  a  claim 
against  the  government,  differ  from  the  assign- 
ment which  is  made  in  bankruptcy?  There 
can  here  be  no  intent  to  bring  improper  means 
to  bear  in  establishing  the  claim,  and  it  is  not 
perceived  how  the  government  can  be  embar- 
rassed by  such  an  assignment.  The  claim  is 
not  specifically  mentioned,  and  is  obviously  in- 
cluded only  for  the  Just  and  proper  purpose  of 
appropriating  the  whole  of  his  effects  to  the 
payment  of  all  his  debts." 

From  these  quotations  it  will  be  seen  that  the 
courts  recognize  as  exceptions  to  the  operation 
of  the  statute  only  those  assignments  made  nec- 
essary by  the  actual  death  of  the  creditor,  those 
provided  for  under  general  laws  in  case  of  his 
civil  death  as  to  all  bis  estate  by  proceedings 
in  bEinkruptcy,  and  those,  in  analogy  to  the  lat- 
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ter,  madtf  by  Yoluntary  transfer  of  all  his  prop- 
erty for  the  benefit  oi  all  bis  creditors.  The 
supreme  court,  in  its  opinion  in  the  case  of 
Qoodinan  v.  Nibldck,  emphasizes  the  element 
that  such  a  voluntary  transfer  by  the  creditor 
is  an  assignment  of  all  his  effects  by  printing 
those  words  in  italics. 

One  of  the  obvious  benefits  to  the  United 
States  to  be  derived  from  the  statute  making 
assignment  of  claims  void  was  the  right  of  the 
officers  of  the  government  to  have  the  original 
creditor,  or  in  case  of  death  or  general  assign- 
ment of  his  estate,  his  successor  to  all  his  busi- 
ness affairs,  to  deal  with  in  settling  accounts, 
unembarrassed  by  controversies  between  him 
and  his  creditors.  The  value  of  that  right  is 
clearly  show n  in  this  very  case.  After  appoi nt- 
ment  of  this  receiver,  the  government  made  a 
settlement  with  Jabez  Howes,  one  of  the  origi- 
nal claimants,  by  which  he  released  his  share 
in  the  claims  now  in  suit  and  ratified  and  con- 
firmed the  action  of  the  accounting  officers  in 
crediting  one  half  on  a  judgment  debt  a^tainst 
him  and  others  in  favor  of  the  United  States; 
and  this  was  done  to  assist  in  effecting  a  settle- 
ment and  discharf^e  of  the  latter  judgment. 
This  release  would  not  have  been  valid  if  the 
transfer  by  the  California  court  were  sustained 
and  the  Secretary  of  the  Treasury  were  bound 
to  recognize  it. 

The  claimant.  Wells,  was  not  appointed  re- 
ceiver of  all  the  partnership  estate  of  Qeorge 
Howes  &  Co.,  nor  of  any  or  the  separate  estate 
of  the  partners.  He  was  appointed  receiver 
onlv  of  these  particular  claims  against  the 
United  States,  and  the  court  undertook  to  trans- 
fer to  him  those  claims  alooe  by  a  decree  of 
subrogation,  with  authority  to  intervene  or  in- 
terplead in  the  Court  of  Commissioners  of  Ala- 
bama Claims  and  to  bring  suit  against  the  United 
States  in  the  court  of  claims. 

This  proceeding  wajs  in  the  nature  of  an  eq- 
uitable attachment  of  a  claim  against  the  UnitcKl 
States  in  favor  of  a  single  creditor,  and  the 
transfer  of  the  claim  to  a  receiver  for  the  bene- 
fit of  such  creditor  alone. 

If  attachments,  subrogations  and  assi^- 
ments,  such  as  those  relied  upon  by  the  claim- 
ant. Wells,  as  receiver,  should  be  upheld,  the 
government  would  not  onlv  be  deprived  of  the 
right  to  settle  with  those  claimants  to  whom  it 
was  originally  indebted,  whose  estates  became 
thus  attachea,  but  might  also  be  involved  in 
controversies  between  such  claimants  and  their 
creditors  as  well  as  between  conflicting  attach- 
ing creditors  in  different  courts,  contrary  to  the 
spirit  if  not  the  letter  of  the  law,  passed  to  pre-, 
vent  frauds  upon  the  treasury  of  the  United 
States. 

Should  the  practice  of  making  such  attach- 
ments become  common,  as  it  no  doubt  would 
if  sustained,  the  business  and  responsibilities 
of  the  accounting  officers  would  be  largely  ex- 
tended and  the  liabilitv  of  frauds  upon  the 
treasury  by  errors  and  otherwise  would  be 
greatly  increased.  For  example,  in  the  present 
case  the  parties  appeared  before  the^comptroUer, 
and  the  claimants,  Howes  «&  Co.,  controverted 
the  legality  of  the  appointment  of  the  receiver 
on  the  ground  that  one  of  the  partners,  Qeorge 
Howes,  was  not  served  with  notice  of  the  suit 
in  California,  and  further  they  contended  that 
the  right  of  the  receiver  to  intervene  and  prose- 
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cute  this  claim  had  been  submitted  to  the  Cooit 
of  Commissioners  of  Alabama  Claims  and  then 
decided  against  him,  and  the  matter  was  there- 
fore res  judicata. 

To  the  decree  of  the  California  court  givio? 
authority  to  the  receiver  to  bring  his  action  ia 
the  court  of  claims  we  give  no  force,  as  the 
laws  of  Congress  alone  determine  who  naj 
bring  actions  in  this  court. 

It  is  not  within  our  province  to  oonsids 
whether  or  not  the  California  court  may  pun- 
ish the  Howes  for  contempt  of  court  in  diso' 
beying  its  orders,  if  it  can  reach  them  persnc- 
ally,  nor  whether  or  not  the  proceeds  ariMo: 
from  these  claims  might  not  be  held  under  iu 
decrees  if  they  should  be  reached  by  valid  pro- 
cess of  the  court  We  express  no  opinion  C2 
these  questions. 

The  petition  cf  Qeorge  B.  WeUs,  receiver,  u 
dismissed. 

This  brings  us  to  the  consideration  of  the 
claim  of  G^.  Howes  &  Co. 

When  the  fifth  auditor  stated  accounts  upcs 
the  judgments  of  the  Court  of  Commissiooers 
of  Alabama  Claims  in  favor  of  Qeo,  Howes  d 
Co.,  and  they  had  reached  the  first comptrollt: 
for  his  decision  thereon,  that  officer  findinst 

Judgment  in  favor  of  the  United  States  agaiu$t 
abez  Howes  and  others  for  a  large  sum,  siA 
nothing  to  show  that  George  Howes  and  Jabez 
Howes  were  not  equal  partners  in  the  firm  <  f 
Qeorge  Howes  &  Co.,  he  severed  their  int<?n.-*^ 
and  applied  one  half  the  amount  due  on  tk 
judgments  of  the  Court  of  CommissioDers  d 
Alabama  Claims  to  be  credited  to  Jabez  Howc<. 
on  said  judgment  against  him,  and  tbe  otl  n 
half  to  be  paid  to  George  Howes  by  draft  h 
his  favor. 

A  full  statement  of  that  settlement  was  st  i: 
by  the  comptroller  to  the  attorney  of  record 
said  George  Howes  &  Co.,  and  soon  after  draf'- 
for  the  amounts  allowed  to  George  Howes,  pa^^ 
able  to  his  order,  were  also  forwarded  to  sil : 
attorney.    Those  drafts  were  collected  by  sr 
attorney  in  fact,  appointed  by  said  Creorr* 
Howes,  who  indorsed  them  as  authorized  I  • 
his  power  of  attorney.    No  objection  seems  ^ 
have  been  made  to  that  settlement  by  G<*t  rj* 
Howes  &  Co.  or  either  of  the  partners  until  th> 
action  was  commenced. 

It  is  among  the  general  duties  of  the  treasnrr 
department,  through  the  accounting  officers,  * 
settle  all  claims  and  demands  by  and  agaics 
the  United  States,  and  in  proper  cases  to  set  i.:^ 
one  against  the  other  when  the  government  ^ 
both  debtor  and  creditor  of  the  same  pan^ 
Tagqart  v.  U,  8,  17  Ot.  CI.  823;  Rmnq/'on  V 
XT.  k  14  Ct.  CI.  489;  Rev.  Stat.  §§  286,  17^ 
Act  March  8,  1875,  chap.  149.  Supp.  to  Re' 
Stat.  185. 

In  our  view  of  the  case  it  is  not  necessar 
here  to  pass  upon  the  question  whether  or  n  • 
the  debt  of  one  partner  to  the  United  Stat" 
can  be  set  off  against  the  debt  of  the  Unit^ 
States  to  a  firm  of  which  he  is  one  of  the  mec 
hers,  nor  whether  or  not  the  comptroller  stati- 
the  accounts  involved  in  this  case  in  eiract  a 
cord  with  the  principles  of  law  applicable  ' 
such  cases  when  in  controversy.     There  i^  r 
doubt  that  such  set-off  may  be  valid  and  bin 
ing  when  the  partners  all  acquiesce  and  agr* 
to  it,  and  we  think  they  have  done  so  in^ib- 
present  case. 


1889. 


BoMERO  y.  United  States. 


69 


Tlie  two  partners  tacitly  assented  to  the  set- 
tlement when  they  received  notice  of  the  state- 
ment of  the  account,  and  made  no  objection  to 
it.  George  Howes,  one  of  the  partners,  further 
a^^ented  when  he  accepted  and  collected  the 
drafts,  made  payable  to  bim  alone,  for  his  di- 
vided share.  Had  he  then  objected  and  re- 
turned the  drafts  or  money  the  comptroller 
might  have  refused  to  consummate  the  settle- 
ment, and  might  have  left  the  claimants  to  test 
the  right  of  set-off  in  an  action  at  law.  But  he 
chose  to  abide  by  the  settlement  until  he  se- 
cured his  share  of  the  money,  and  then  to  re- 
pudiate it.  Subsequently  Jabe'z  HowesTatified 
and  confirmed  the  settlement  and,  by  an  instru- 
ment under  seal,  released  all  his  interest  in  the 
claim  to  the  United  States,  and  the  Secretary 
of  the  Treasury  considered  Uiat  release  in  the 
settlement  and  compromise  of  another  debt  to 
the  United  States  in  which  Jabcz  Howes  and 
others  were  debtors. 

So  we  have  the  assent  to  the  settlement  of 
both  partners  together,  and  of  each  partner  sep- 
arately, as  well  as  the  fact  that  each  accepted 
its  benefits. 

Having  successfully  resisted  the  claim  of  the 
receiver,  "who  was  seeking  to  obtain  the  money 
for  one  of  the  creditors  of  the  firm,  and  having 
ratified  the  settlement  and  payments  made  at 
the  treasury,  the  co-partners  now  join  hands 
and  prosecute  this  suit  to  compel  the  United 
States  to  pay  the  money  over  again  to  them 
jointly. 

In  our  opinion  they  have  no  claim  in  law  or 
equity,  and  i/ieir  petition  must  be  dismissed. 

Nott«  J.,  was  not  present  when  this  case 
was  argued,  and  took  no  part  in  the  decision. 


Dolores  ROMERO 

V. 

UNITED  STATES. 
(....Ct  Claims....) 

t 

1  •    The  salary  established  by  law  for  the 

performanoe  of  all  the' duties  of  an  office  is  not  a 
measure  of  compensation  for  the  performanoe  of 
port  only  of  such  duties. 

S«   Services  required  of  an  Indian  a^nty 

which  ore  of  a  higher  order  than  a  mere  custody 
of  property  and  maintaining  i>o88e8sion  until  a 
successor  is  appointed,  and  are  delicate  and 
confidential,  cannot  be  performed  lawfully  by 
him  after  his  official  term  had  expired. 

8*  One  claiming  a  salary  must  prove 
liis  legal  title  to  the  office,  and  an  officer  de 
ftseto  and  not  de  jwre  cannot  maintain. an  action 
for  salary. 

ft*    A  person  appointed  an  Tndlan  agent 

\yy  the  President  duringr  a  recess  of  the  Senate, 
and  afterwards  nominated  for  that  office  by  the 
president  to  the  Senate,  which  adjourned  with- 
out acting  on  the  nomination,  cannot  r^over 
tbo  salary  of  the  office  ftrom  such  adjournment 
tUl  his  successor  was  appointed. 

(April  1, 1880.) 

rHE  facts  are  stated  in  the  opinion. 
Mr,  Geo.  A.  Wine  for  plaintiff. 
J^r.  Heber  J.  Uay  for  defendant. 

\  Ij-  r.  a* 


Richardson,  Ch,  J,,  delivered  the  opinion 
of  the  court: 

On  the  0th  of  June,  1885,  during  the  recess 
of  the  Senate,  the  claimant  was  commissioned 
by  the  President  to  be  agent  for  the  Indians  of 
the  Pueblo  Agency  in  New  Mexico,  to  fill  a 
vacancy  Uien  existing,  to  hold  the  office,  ac- 
cording to  the  form  of  the  commission  "durinep 
the  pleasure  of  the  President  of  the  United 
States  for  the  time  being,  and  until  the  end  of 
the  next  session  of  the  Senate  of  the  United 
States,  and  no  longer." 

He  was  nominated  to  the  Senate  for  appoint- 
ment at  the  next  session,  but  the  Senate  ad- 
journed on  the  5th  of  August,  1886,  without 
having  acted  thereon.  Still  he  continued  to 
exercise  the  duties  of  th6  office  until  September 
13, 1886,  when  his  successor  took  charge  of  the 
agency  and  receipted  for  the  property  belong- 
ing thereto. 

He  has  been  paid  the  salary  of  the  office  up 
to  the  end  of  the  session  of  the  Senate,  August 
5,  1886.  He  brings  this  suit  to  recover  the 
salary  of  the  office  from  that  daie  until  his  suc- 
cessor took  possession. 

In  his  petition  he  sets  up  no  claim  for  com- 
pensation as  mere  custodian  of  public  property 
in  bis  possession,  nor  does  be  allege  or  prove 
any  specific  property  intrusted  to  him.  It  may 
be  presumed  that  he  had  some  public  property, 
but  its  quantity  and  character,  and  the  extent 
of  responsibility  arising  therefrom,  do  not  ap- 
pear. Nor  does  it  appear  what  would  be  a 
reasonable  compensation  for  anything  done  by 
him.  The  salary  established  by  law  for  the 
performance  of  all  the  duties  of  the  office 
would  not  be  a  measure  of  compensation  for 
the  performance  of  part  only  of  such  duties. 
Many  of  the  service  requir^  of  au  agent  are 
of  a  higher  order  than  the  mere  custody  of 
property  and  maintaining  possession  until  a 
successor  is  appointed,  and  in  some  cases  they 
are  delicate  and  confidential.  Rev.  Stat. 
g§  2068,  2086,  2090,  Act  of  March  8,  1875, 
chap.  182,  §  4;  Supp.  to  Rev.  Stat.  p.  168. 

Such  services  were  undoubtedly  taken  into 
consideration  by  Congress  in  establishing  the 
salary  of  the  office,  and  went  far  towards  in- 
creasing the  amount.  They  could  no  longer 
be  performed  lawfully  by  the  claimant  after 
his  official  term  had  expired.  The  claimant 
must  recover  the  whole  salary  or  nothing,  for 
we  have  no  data  for  an  apportionment  even  if 
that  were  admissible. 

The  judicial  decisions  are  uniform,  that  one 
claiming  a  salary  must  prove  his  legal  title  to 
the  office,  and  that  an  officer  de  facto  and  not 
de  jure  cannot  maintain  an  action  for  salary. 
The  principle  is  well  stated  in  the  case  of  Peo- 
ple V.  Weber,  89  111.  848:  ''While  the  acts  of  an 
officer  de  facto  are  valid,  in  so  far  as  the  rights 
of  the  public  are  involved,  and  in  so  far  as  the 
rights  of  third  persons  having  an  interest  in 
such  acts  are  concerned,  still,  where  a  party 
sues  or  defends  in  his  own  right  as  a  public 
offcer,  it  is  not  sufficient  that  he  be  merely  an 
officer  (2^  faeto.  To  do  this  •he  must  be  an 
officer  de  jure.  As  an  officer  dc  facto  he  can 
claim  nothing  for  himself."  See  also  People  v. 
Smyth,  28  CaL  21;  Peoj^  v.  OulUm,  Id.  51: 
People  V.  Tieman,  30  Barb.  198;  Bennett  v.  U. 
8,  19  Ct.  01.  888;  Rev.  Stat.  §  1760. 

Two  questions  arise:  First,  did  the  claimant 
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have  a  title  to  the  office  after  the  adjournment 
of  the  Senate  ?  Second,  if  not,  then  is  there 
anything  in  this  case  which  takes  it  out  of  the 
general  rule  ? 

The  Constitution  provides,  in  art.  2,  §  3,  par. 
3,  that  *'the  President  shall  have  power  to  fill 
up  all  vacancies  that  may  happen  during  the 
recess  of  the  Senate  bv  granting  commissions, 
which  shall  expire  at  the  end  of  their  next  ses- 
sion." The  form  of  the  commission  which  has 
been  in  use  from  an  early  day,  probably  from 
the  beginning,  emphasizes  the  idea  of  limita- 
tion b^  adding  the  words  "and  no  longer."  As 
was  said  by  Mr.  Justice  Story,  in  U.  S,  v.  Eirh- 
Patrick,  22  U.  S.  9  Wheat.  734  [6  L.  ed.  199]: 
''It  follows  therefore,  both  by  the  enactment 
of  law  and  the  form  of  the  grant,  that  the 
commission  must  have  expired  of  itself  at  that 
period;  that  is  the  utmost  extent  to  which  it 
could  reach." 

Since  that  decision  Congress  has  enacted 
provisions  now  contained  in  the  following  sec- 
tion of  the  Revised  Statutes,  in  force  at  the 
time  covered  by  the  claimant's  case: 

Sec.  1769.  'The  President  is  authorized  to  fill 
all  vacancies  which  may  happen  during  the 
recess  of  the  senate,  by  reason  of  death  or 
resignation  or  expiration  of  term  of  office,  by 
graoting  commissions  which  shall  expire  at 
the  cud  of  their  next  session  thereafter. 

"And  if  no  appointment,  by  and  with  the 
advice  and  consent  of  the  Senate,  is  made  to 
an  office  so  vacant  or  temporarily  filled  during 
such  next  session  of  the  Senate,  the  office  shall 
remain  in  abeyance,  without  any  salary,  fees, 
or  emoluments  attached  thereto,  until  it  is 
filled  by  appointment  thereto  by  and  with  the 
advice  ana  consent  of  the  Senate,  and  during 
such  time  all  the  powers  and  duties  belonging 
to  such  office  shall  be  exercised  by  such  other 
officer  as  may  by  law  exercise  such  powers 
and  duties  in  case  of  a  vacancy  in  such  office." 

That  section  not  only  suspends  the  office  it- 
self after  the  end  of  the  session  of  the  Senate 
in  such  case  until  a  new  appointment  is  made, 
but  also  declares  that  all  the  powers  and  duties 
of  the  office  shall  be  exercised  hy  some  other 
person  than  the  one  whose  commission  has  ex- 
pired. Sections  1771  and  1772,  also  in  force  in 
1885  and  1886,  declare  penalties  for  violation 
of  the  provisions  of  that  jsection,  as  well  as  of 
others  of  a  similar  character. 

On  this  claim  of  holding  over  after  the  ex- 
piration of  the  constitutional  tenure  much 
reliance  is  placed  upon  the  decision  of  the  Su- 
preme Court  in  Cahfornia  in  People  v.  OtUton, 
28  Cal.  44.  Stratton  was  state  librarian, 
whose  term  of  office,  fixed  by  statute,  was  four 
years.  The  court  held  that  by  common  law 
officers  appointed  for  a  term  of  ^ears  held 
until  their  successors  were  appointed  and 
qualified,  and  there  was  nothing  in  the  Con- 
stitution or  Statutes  of  California  to  change 
that  rule  of  law  held  to  be  in  force  in  that 
State. 

In  view  of  the  Constitution  and  statutes  of 
the  United  States,  the  opinions  of  Attorneys- 
General  and  of  the  supreme  court,  as  well  as 
the  practice  of  the  government  so  far  as  we 
have  been  able  to  ascertain,  we  do  not  think 
that  anv  such  principle  of  the  common  law  has 
been  aaopted  as  applicable  to  public  officers  of 
the  United  States.   Attorney-General  Williams, 
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in  an  opinion  furnished  to  the  Secretary  of  the 
Treasury,  reviewed  the  case  of  People  v.  OtU- 
tan,  and  came  to  a  different  conclusion  from 
that  reached  by  the  California  court.  14  Opin« 
Att'ys  Gen.  262. 

Attorney -General  Stanbery  advised  that  the 
term  of  the  secretary  of  the  Territory  of  New 
Mexico  was  limited  to  four  years,  and  after  its 
expiration  the  incumbent  of  the  office  had  no 
right  to  exercise  its  functions.  12  Opin.  Att'ys 
Gen.  130. 

In  addition  to  what  we  have  quoted  from 
the  opinion  by  Mr,  JuBtiee  Story  in  U,  8.  v. 
Kirkpatrick,  the  supreppe  court,  speaking  by 
Mr.  Justice  McLean,  said  in  U,  8,  v.  Eckford^ 
42  Cr.  S.  1  How.  259[llL.ed.l20]:  "Under 
the  Act  of  1820  collectors  of  customs  can  only 
be  appointed  for  four  years.  At  the  end  of 
this  term  the  office  became  vacant,  and  must  be 
filled  by  a  new  appointment." 

Congress  also  has  proceeded  upon  the  view 
of  the  law  expressed  in  these  opinions.  Re- 
vised Statutes,  &  2056,  provided  that  "Each 
Indian  agent  shall  hold  his  office  for  the  term 
of  four  years."  This  was  amended  by  enact- 
ing a  substitute  May  27, 1882,  chap.  163,  §  1, 
22  Stat,  at  L.  87,  in  the  same  words  with  this 
additioo,  "and  until  his  successor  is  duly  ap- 
pointed and  qualified." 

Before  the  passage  of  the  latter  Act,  Indian 
agents  appointed  for  the  term  of  four  years 
under  the  former  law  were  never  treated  nor 
regarded  by  the  interior  department,  to  which 
they  belong,  as  holding  over  after  the  expira- 
tion of  the  stated  term.  Hence  the  necessity 
of  the  Act  of  1882,  which  would  have  been 
wholly  unnecessary  if  the  common-law  rule  of 
California  were  in  force  with  reference  to  the 
public  officers  of  the  United  States. 

Independently  of  the  foregoing  considera- 
tions, the  claimant  ur^es  that  ne  is  entitled  to 
recover  under  regulations  made  by  the  Presi- 
dent by  authority  of  the  following  sections  of 
the  Revised  Statutes: 

Sec,  465.  "The  President  may  prescribe  such 
regulations  as  he  may  think  fit  for  carrying 
into  effect  the  various  provisions  of  any  Act 
regulating  Indian  affairs,  and  for  the  settle- 
ment of  the  accounts  of  Indian  officers." 

Among  the  regulations  prescribed  by  the 
President  are  the  following,  which  took  effect 
January  1, 1885: 

Sec.  189.  "The  pay  of  a  newly  appointed 
Indian  agent  wiU  commence  on  and  include 
the  day  upon  which  he  shall  receipt  to  his  pre- 
decessor for  the  public  property,  when  he  will 
be  considered  to  be  in  actual  possession  of  the 
agencv;  which  date  must  be  immediately  re- 
ported to  the  Indian  office." 

Sec.  193.  "The  salary  of  a  retiring  agent 
will  cease  with  the  day  preceding  that  upon 
which  his  successor  assumes  charge;  and  the 
successor  should  not  receipt  until  filter  assum- 
ing charge." 

The  authority  of  the  President  to  make  i^^- 
lations  is  subject  to  the  condition,  necessarily 
implied,  that  they  must  be  consistent  with  the 
statutes  which  have  been  enacted  by  Congress, 
and  must  be  in  execution  of,  and  supplemen- 
tary to,  but  not  in  oonfiict  with,  the  statutes. 
U,  8,  V.  Symonds,  120  U.  S.  49  [30  L.  ed.  558]. 

We  cannot  give  a  construction  to  those  regu- 
lations which  would  lengthen  the  term  of  of- 
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lice  limiled  by  the  ConsiitutioD,  by  section  1769 
of  the  Revised  Statutes,  and  by  the  commis- 
s'on;  nor  a  construction  which  would  give  to 
one  whose  commission  had  expired  by  such 
limitation  the  salary  or  emoluments  of  an  of- 
fice declared  to  be  in  abeyance,  without  any 
salary  fees,  or  emoluments  attached  thereto, 
and  tbe  duties  of  which  are  to  be  performed  by 
some  other  person  as  provided  in  said  section 
1759. 

Further,  it  is  not  to  be  assumed  that  the 
President  by  these  regulations  intended  to  di- 
rect the  payment  of  money  from  the  Treasury 
in  clear  violation  of  tbe  following  provisions 
nf  the  Revised  Statutes: 

Sec.  1762.  **  No  money  shall  be  paid  or  re- 
ceived from  the  treasury,  or  paid  or  received 
from  or  retained  out  of  any  public  moneys  or 
funds  of  the  United  States,  whether  in  the  treas- 
ury or  not,  to  or  by  or  for  the  benefit  of  any 
person  appointed  to  or  authorized  to  act  in  or 
holdini^  or  exercising  the  duties  or  functions  of 
any  office  contrary  to  sections  seventeen  hun- 
dred and  sixty-seven  to  seventeen  hundred  and 
seventy,  inclusive;  nor  shall  any  claim,  account, 
voucher,  order,  certificate,  warrant,  or  other 
instrument  providing  for  or  relating  to  such 
payment,  receipt,  or  retention,  be  presented, 
pas?ed,  allowed,  approved,  certified,  or  paid 
by  any  officer,  or  by  any  person  exercising  the 
functions  or  performing  the  duties  of  any  ofilce 
or  place  of  trust  under  the  United  Slates,  for 
or  in  respect  to  such  office,  or  the  exercising  or 
performing  the  functions  or  duties  thereof. 

•'Every  person  who  violates  any  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty  of 
a  high  misdemeanor,  and  shall  be  imprisoned 
not  more  than  ten  years,  or  fined  not  more  than 
ten  thousand  dollars,  or  both." 

A  more  sensible  construction  mav  be  given 
those  regulations  bringing  them  within  the  un- 
doubted power  of  the  Resident  to  make.  It 
is  that  they  apply  only  to  those  Indian  agents 
whose  term  of  omce  does  not  expire  by  statute 
until  the  qualification  of  their  successors. 
Practically  they  fix  the  date  of  qualification, 
«s  the  day  on  which  the  new  appointee  takes 
the  kst  step  necessary  to  put  himself  in  posses- 


sion of  the  means  to  perform  the  duties  of  the 
office.  That  done,  the  statute,  not  the  regula- 
tion, determines  to  whom  the  salary  belongs. 
Thus  construed  the  regulations  are  reasonable 
and  valid. 

The  claimant's  counsel  cites  Embry  v.  JJ,  8, 
100  U.  8.  680  [25  L.  ed.  772],  affirming  the 
judgment  of  this  court  (12  Ot.  €1.  455),  as  sus- 
tainmg  his  position.  That  case  arose  upon 
those  provisions  of  the  Tenure-of-Qfflce  Act 
which  are  embraced  in  section  1768  of  the  Re- 
vised Statutes,  and  which  are  in  no  way  in- 
volved in  this  case. 

Embry  was  a  postmaster  appointed  for  four 
years.  During  his  term  he  was  suspended,  not 
removed,  from  office,  and  another  person  was 
appointed  in  his  place  and  nominated  to  the 
Senate  under  the  provisions  of  said  section. 
The  latter  appointment  not  having  been  con- 
sented to,  Embry's  suspension  expired  at  the 
end  of  the  session  of  the  Senate.  He  then  be- 
came entitled  to  the  office,  but  did  not  assume 
the  dutie^  until  ten  days  later.  In  the  mean 
time  the  ad  interim  officer  performed  the  du- 
tieSj  As  the  statute  expressly  provides  that 
the  latter  "shall,  during  the  time  he  performs 
tbe  duties  of  such  officer,  be  entitled  to  the  sal- 
ary and  emoluments  of  the  office,  no  part  of 
which  shall  belong  to  the  officer  suspended," 
this  court  held  that  the  salary  during  that  pe- 
riod belonged  to  the  one  who  performed  the  du- 
ties without  reference  to  who  had  the  legal 
title  to  the  office,  and  gave  judgment  accord- 
ingly. The  supreme  court  adopted  that  view 
and  affirmed  the  judgment. 

No  such  language  as  that  which  we  have 
quoted  is  found  in  any  of  the  statutes  involved 
in  the  present  case,  but  all  the  statutes  applica- 
ble to  tbe  claimant's  position  make  directly  the 
opposite  provisions. 

It  may  be  a  hardship  to  the  claimant  to  deny 
him  pay  for  the  time  he  performed  duties  after 
the  expiration  of  his  term  of  office,  and,  if  so, 
his  remedy  is  in  Congress,  as  suggested  by  the 
Commissioner  of  Indian  Affairs  to  the  Secre- 
tary of  the  Interior,  set  out  in  finding  6. 

TJie  petition  must  be  dismissed. 
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Be  Caroline  P.  T.  CRAWFORD  et  a/., 

Exrs. 

(U8  N.  T.  560.) 

1*  Where    one   deposited   money  in  a 
bank  to  the  credit  of  his  daughtery  in 


her  presence  and  for  her  personal  use,  and  also 
deposited  moneys  in  a  trust  company  to  her 
credit,  and  they  were  entered  in  tbe  pass  book 
which  was  delivered  by  faim  to  her,  and  she  sub- 
sequently drew  the  moneys  deposited  in  the 
bank  and  deposited  them  in  the  trust  company 
and  they  formed  a  part  of  the  fund  which  was 


Note.— IFTiat  necessary  to  complete  gift. 

In  order  to  make  a  present  absolute  ri^ht  to  the 
(Doney,  there  must  have  been  not  only  an  intention 
to  make  a  present  grift  of  it  to  him,  but  enougrh  must 
l^ve  been  done  in  execution  of  such  intention  to 
naie  the  grift  complete.  Mlnchhi  v.  Merrill,  2 
fiiw.  Ch.  33T:  Scott  v.  Ford,  1  New  Engr.  Kep.  221, 
HO  Mass.  197, 166;  Taylor  v.  New  York  Fire  Dept.  1 
Edw.  Ch.  294;  Sherman  v.  New  Bedford  P.  C.  Sav. 
Bank,  138  Mass.  581;  Ide  v.  Pierce,  184  Mass.  202;  Ger- 
^h  V.  New  Dedford  Inst,  for  Saving's,  128  Mass. 
159: Cummings  v.  IU-arali«ll,130  Mass.  552, 551;  Shurt- 
leff  V.  Francis,  118  Mass.  154;  Cinrk  v.  Clark,  108  Mass. 


522;  Brabrook  v.  Boston  F.  C.  Sav.  Bank,  104  Mass. 
228;  Dickescbied  v.  Exchange  Bank,  28  W.  Ya.  340; 
Hayden  v.  Hayden,  8  New  Engr.  Rep.  88, 142  Mass. 
448. 

Must  he  a  present  delivery. 

To  establish  a  parol  gift  inter  vivos  it  must  be 
shown  that  the  thing  given  was  delivered  aocom- 
panied  by  terms  of  present  and  absolute  gift^ 
Rhodes  v.  Chllds,64  Fa.  24;  Scott  v.  Lauman,  104  Pa. 
508;  Wayneeburg  OoUege*s  App.l  Cent.  Rep.  823,  111 
Pa.  180. 

When  the  donor  retains  the  control  of  a  volun- 
tary bond  or  any  chose  in  action  given  or  assigned. 


See  also  9  L.  R.  A.  277  :  12  L.  R.  A.  506 ;  15  L.  R.  A.  544 ;  47  L.  R.  A.  721, 


12 


New  York  Coubt  of  Appeals. 


Juke. 


deposited  by  him  In  suota  compaDy  to  her  credit, 
these  facts  make  a  valid  and  ezeouted  g^  in 
proBsenH  of  the  moneys  to  the  dauffbter. 

8.  Where  bonds*  payable  to  bearer* 
were  bowht  hy  ine  fiLther  and  kept  by 
him  until  hb  deatn,  and  the  coupons  thereof 
were  collected  by  him  and  passed  to  his  credit  by 
the  banker  who  Collected  them,  the  facts  that  he 
stated  at  the  time  he  bought  them  that  he  wanted 
them  for  his  daughter,  and  that  he  afterwards 
directed  his  banker  to  have  them  lefiristered  In 
her  name  and  they  were  taken  to  the  office  of  the 
company  where  her  name  was  Indorsed  upon  them 
with  the  date  of  the  indorsement  and  the  name  of 
the  transfer  agent,  and  they  were  then  brougrht 
back  and  delivered  to  the  donor  who  kept  them 
as  above  stated,  and  the  donee  never  knew  any- 
thtnir  of  the  intended  gift,  in  the  absence  of  any 
delivery  of  the  bonds  to  her,  do  not  constitute  a 
valid  gift. 

8*  The  reglMioriog  a  bond  In  the  name 
of  another,  so  a^  to  render  it  non-negotiable, 
does  not  transfer  the  title  to  the  latter;  the  title 
does  not  pass  until  a  delivery  of  the  bond. 

4.  A  lency  cannot  be  adeemed  by  a 

gUt  nuuie  before  the  execution  of  the  will  in 
which  the  legacy  was  given. 
6.    The  New  Tork  Act  of  1871,  chap.  84,  pro- 
viding for  registry  ot  bonds,  seems  to  refer  only 
to  bonds  issued  and  payable  in  such  State. 

6.  Where  execntors  were  authorised  to 
sell  the  real  estate  of  the  deceased  and  then 
to  divide  his  property  and  to  invest  the  same  in 
their  names  as  trustees,  the  interest  on  which 
was  to  be  paid  as  directed  to  his  daughters,  and 
at  their  death  the  trust  estate  was  to  bo  paid  by 
them  as  trustees,  as  directed  by  the  will,  this 
gives  them  the  right  to  double  commissions. 

7.  A  reversal  will  not  be  made  for  evi- 


dence erroneously  received,  where,  after  striking 
out  all  the  objectionable  evidence,  there  remains- 
sufficient   uncontradicted   and   legal   evidence 
which  demands  the  decision  made  by  the  court- 
below. 

(June  4, 1880.) 

A  PPEAL  from  a  jud^ent  of  the  General 
n.  Term  of  the  New  York  Supreme  Courts 
Second  Department,  modifying  a  decree  of  the 
Surrogate  of  Orange  County  on  a  settlement  of 
the  accounts  of  the  executors  of  Peter  Town- 
send.    Modified,  and  as  modified  affirmed. 

This  case  is  reported  in  113  N.  Y.  560.  and 
28  N.  Y.  8.  R.  722. 

Peter  Townsend  died  in  the  n^onth  of  Sep- 
tember, 1885,  leaving  a  will  executed  on  the 
8th  day  of  Aupst,  1883.  This  will  was  duly- 
probated,  and  m  December,  1886,  his  executors 
filed  their  account.  Pending  such  accounting 
Edmund  S.  Hamilton,  one  of  the  executors, 
died,  and  Caroline  P.  T.  Crawford,  another  of 
the  executors,  has  died  since  the  appeal  to  this- 
court  was  taken. 

There  has  been  no  further  change  of  parties. 
The  objectors  before  the  surrogate  raised  no 
questions  as  to  the  correctness  of  the  figures 
contained  in  the  account,  or  as  to  the  disposition 
of  the  estate  that  came  into  the  hands  of  the- 
executors;  but  it  was  claimed  that  the  executors 
had  neglected  to  charge  themselves  with  cer- 
tain bonds  of  the  Shenandoah  Valley  Railroad 
and  with  certain  moneys  deposited  with  the 
Farmers'  iJoan  &  Trust  Company  to  the  credit 
of  Caroline  P.  T.  Crawford,  amounting  to* 
$102,120. 

Mrs.  Crawford  claimed  these  bonds  and  this 


he  retains  control  over  the  gift  and  may  cancel  or 
destroy  it.  Trough*s  Estate,  75  Pa.  115;  Waynes- 
burg  Ck>llege*8  App.  aupro. 

The  fact  that  by  the  terms  of  the  gift  the  enjoy- 
ment of  it  was  postponed  until  after  the  death  of 
the  drawer  did  not  make  the  instrument  testa- 
mentary. Mack  &  Person^s  App.  68  Pa.  2S1;  Hatch 
V.  Hatch,  9  Ifiass.  810,  and  note;  Wheelwright  v. 
Wheelwright,  2  Mass.  447;  Stephens  v.  Huss,  54  Pa. 
20;  Wayneeburg  CoUege*s  App.  mupra.  See  Walshes 
App.  1  L.  R.  A.  585,  122  Pa.  177;  Bishop  y.  McClel- 
land, 1  L.  R.  A.  651,  44  N.  J.  Eq.  450;  B6  Atkinson 
(B.L)aL.R.A.802. 

A  mfirt  deposit  is  not  a  eonsummaied  gifL 

The  mere  fact  that  the  alleged  donor  deposits  his 
own  money  in  a  bonk  in  his  own  name,  as  trustee 
for  another,  does  not  establish  a  gift.  Clark  y. 
Clark,  106  Mass.  622;  Broderick  y.  Waltham  Say. 
Bank,  100  Bfass.  149;  Powers  y.  Proyident  Inst,  for 
Sayings,  124  Mass.  877;  Eastman  y.  Woronooo  Say. 
Bank,  186  Mass.  208;  Qerrish  y.  New  Bedford  Inst, 
for  Sayings.  128  Mass.  160;  Brabrook  y.  Boston  F.  C. 
•Say.  Bank,  101  Mass.  228;  Nutt  y.  Morse,  2  New  Eng. 
Bep.  248, 142  Mass.  L 

There  must  be  some  further  act  or  circumstances 
showing  his  intention  to  part  with  the  control  and 
dominion  of  the  deposit,  and  to  make  a  perfected 
gift  of  the  legal  or  equitable  interest  in  it  to  her. 
Sherman  y.  New  Bedford  F.  C.  Say.  Bank,  188  Mass. 
581;  Nutt  y.  Morse.  2  New  Eng.  Rep.  248, 142  Mass.  1; 
Walker  y.  Welch  (Mass.)  4  New  Eng.  Rep.  865. 

A  deposit  in  a  sayings  bank,  of  a  person^s  own 
money.  In  the  name  of  another,  without  any  notice 
of  such  deposit  to  the  person  in  whose  name  it  is 
deposited,  and  with  no  delivery  of  the  pass  book  to 
such  person,  is  not  a  completed  gift  by  the  deposit 
tor  to  the  person  in  whose  name  it  is  deposited. 
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Clark  y.  Clark,  supra;  Jewett  y.  Shattuck,  124  Mass. 
690;  Broderick  y.  Waltham  Say.  Bank,  «upra;  Scott 
y.  Ford,  1  New  Eng.  Rep.  222, 140  Mass.  197. 

A  deposit  of  money  in  B^s  name,  without  his- 
knowledge,  intending  it  as  a  gift,  is  not  a  perfected 
gift,  as  the  assent  of  both  parties  is  necessary. 
Peirce  y.  Burroughs,  58  N.  H.  802;  Smith  y.  Ossipee^ 
Valley  T.  C.  Say.  Bank,  4  New  Eng.  Rep.  622,  64  N. 
H.228. 

A  deposit  by  a  hpsband,  in  a  sayings  bank,  of  a 
sum  of  money,  upon  the  account  of  both  himself 
and  his  wife,  is  not  eyldence  of  a  srif t  to  the  wife, 
he  retaining  the  power  to  draw  the  money  at  will« 
and  in  fact  drawing  the  interest  upon  It  on  several 
occasions.  Schick  y.  Grote,  5  Cent.  Rep.  826,  42  N. 
J.  Bq.  852. 

The  form  of  the  account  to  which  the  deposit 
was  made  is  not  evidence  of  gift  to  the  wife.  Ibra> 
brook  v.  Boston  F.  C.  Say.  Bank,  104  Mass.  232; 
Brown  v.  Brown  j  23  Barb.  565;  Marshal  v.  Crutwell* 
L.  R.  20  Eq.  828;  Smith  v.  Speer,  84  N.  J.  Eq.  836. 

Trust  created  by  deposit  of  money  for  another's 
use.  See  Be  Atkinson  (K.  I.)  8  L.  R.  A.  802,  noU^ 
See  generally  Drew  v.  Hagerty,  8  L.  R.  A.  230,  note^ 
81  Me.  231. 

Eq^ilv  cannot  enforce  a  gift  noi  enforceable  al  loir. 

Equity  cannot  make  that  good  and  enforceable  as 
a  gift  inter  vivos  which  was  incomplete  and  not  en- 
forceable at  law.  Baltimore  Retort  &  F.  Brick  Co. 
v.  Mali,  3  Cent  Rep.  608, 65  Md.  93. 

The  leading  case  on  this  point  is  Antrobus  v. 
Smith,  12  Yes.  Jr.  89,  in  which  Gibbe  Crawford  made- 
the  following  Indorsement  upon  a  receipt  for  one 
of  the  subscriptions  in  the  Forth  &  Clyde  Naviga- 
tion: ''I  do  hereby  assign  to  my  daughter.  Annu- 
Crawford,  all  my  right,  title,  and  interest  of  and  In, 
the;  inclosed  call,  and  all  other  calls,  of  my  sub^ 
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money  as  gifts  made  to  her  by  the  testator  in 
his  lifetime. 

It  was  on  these  Issues  that  evidence  was 
taken  and  findings  made  by  the  surrogate. 

The  first  and  second  objections  raised  these 
questions  specificaUy. 

The  third  stands  or  falls  with  them,  bdne 
intended  to  apply  merely  to  the  income  of 
these  items. 

The  fourth  and  fifth  objections  are  claimed 
to  touch  a  so-called  ademption  of  certain  pro- 
▼isions  in  the  will  in  favor  of  Mrs.  Crawford 
and  her  children. 

The  surrogate  held  that  both  the  bonds  and 
the  money  .were  given  and  delivered  to  Mrs. 
Crawford  during  the  lifetime  of  her  father, 
and  that  there  was  no  ademption  of  the  pro- 
visions of  the  will  in  her  favor. 

On  the  settlement  of  the  decree  the  executors 
claimed  full  commissions,  on  the  theory  that 
they  were  entitled  to  receive  commissions,  first 
as  executors,  and  afterwards  as  trustees. 

The  other  facts  are  stated  in  the  opinion. 

Meitrs.  W.  D.  Shipman  and  6.  L* 
Rives*  for  appellants: 

To  establish  a  valid  gift,  a  delivery  of  the 
subject  of  the  gift  to  the  donee  or  to  some  per- 
son for  him,  so  as  to  devest  the  possession  and 
title  of  the  donor,  must  be  shown. 

T&ung  V.  Young,  80  N.  T.  422,  480. 

The  delivery  must  be  such  as  to  vest  the 
donee  with  the  control  and  dominion  over  the 
property,  and  to  absolutely  devest  the  donor  of 
nis  dominion  and  control. 

Jackion  v.  Twenty-Third  Street  R.  Co.  88  N. 
Y.  520,  520;  Basket  v.  EoMell,  107  U.  8.  602  (27 
Led.  500). 


In  8eoU  v.  Lauman,  104  Pa.  598,  one  Will- 
iam Scott,  having  a  certificate  of  deposit  in  his 
own  name,  indorsed  it  over  to  his  brother,  the 

ElaintifF,  and  gave  it  to  an  attorney  to  keep  in 
is  safe,  saying  it  was  for  plaintiff.  It  was 
held  that  there  was  no  delivery,  and  hence  no 
gift 

In  Flanders  v.  Blandy,  9  West.  Rep.  417,  45 
Ohio  St.  108,  a  father  invested  $2,000  in  bonds 
for  the  benefit  of  his  daughter,  who  hved  at  a 
distance.  She  requested  him  to  retain  the 
bonds  for  safe  keeping,  and  they  were  never 
physically  delivered  to  her.  As  there  was  no 
delivery  there  was  no  gift,  although  the  evi- 
dence of  an  intention  to  give  was  beyond  a 
doubt. 

In  Sherman  v.  New  Bedford  F,  (7. 8a^.  Bank, 
138  Mass.  581,  the  deposit  was  made  in  tho 
name  of  the  First  Congregational  Society  of 
Rochester,  and  the  pass  book  was  in  its  name,, 
with  the  following  condition  annexed:  "Inter- 
est to  be  paid  on  order  of  Urial  Sherman. 
Principal  to  be  drawn  by  board  of  managers 
of  said  church  after  decease  of  Urial  Sher- 
man." Mr.  Sherman  retained  the  book  until 
his  death.  It  was  held  there  was  no  gift  to 
to  the  church. 

The  delivery  of  the  book,  or  other  act,  is  the 
voluntary  and  efficient  act  which  perfects  the 
gift.  Until  that  is  done,  even  if  the  intention 
is  manifested,  there  can  be  no  gift. 

NuU  y.  Morse,  2  New  Eng.  Rep.  248.  142 
Mass.  1;  Bunn  v.  Markham,  7  Taunt.  224;  Fwr- 
qu?iarson  v.  (7aw,  2  Coll.  Ch.  856;  Trimmer  v. 
Banby^  25  L.  J.  N.  S.  (Ch.)  424. 

In  Young  v.  Young,  80  N.  Y.  422,  deceased 
put  bonds  in  an  envelope  on  which  he  wrote  a 


•criptlon  In  the  Clyde  &  Forth  Navigation."  As 
this  was  not  a  legal  assignment,  and  was  therefore 
without  eflfeot  as  a  gift,  It  was  argued  that  the 
faiher  meant  to  make  himself  a  trustee,  for  his 
daughter,  of  the  shares.  But  Sir  William  Grant, 
Jf.  R.,  observed:  **Mr.  Crawford  was  not  otherwtee 
a  trustee  than  as  any  man  may  be  called  so  who 
jffofeases  to  give  property  by  an  instrument  in- 
capable of  oODveirlng  it.  He  was  not  in  form  de- 
olared  a  trustee;  nor  was  that  mode  of  doing  what 
be  proposed  In  his  contemplation.  He  muant  a 
gift.  He  says  he  assigns  the  property.  But  it  was 
a  gift  not  complete.  The  proi)erty  was  not  trans- 
ferret  by  the  act.  Could  he  himself  have  been 
oompelled  to  give  effect  to  the  gift  by  making  an 
aarigument?  There  is  no  case  in  which  a  party  has 
been  compelled  to  perfect  a  gift,  which,  in  the 
mode  of  making  It,  he  has  left  imperfect.  There  is 
locus  penitentice  as  long  as  it  is  incomplete."  Flan- 
ders V.  Blandy,  0  West.  Rep.  418, 45  Ohio  St.  106. 

Where  a  gift  is  imperfect  by  the  omission  of  some 
act  or  circumstance  which  the  law  requires  as  nec- 
essary to  pass  the  title.  It  cannot  be  made  good  in 
equity.  Baltimore  Betort  &  F.  Brick  Co.  v.  Mall,  8 
Cent.  Bep.  &07, 66  Md.  03;  Snowden  v.  Bold,  8  Cent. 
aep.  888,  m  Md.  180. 

To  constitute  a  valid  grift,  the  transfer  must  be 
consummated,  and  not  remain  incomplete,  or  rest 
in  mere  intention;  and  this  is  so  whether  the  gift  is 
by  delivery  only,  or  by  the  creation  of  a  third  per- 
son or  In  the  donor;  enough  must  be  done  to  pass 
the  title.  Martin  v.  Funk,  75  N.  Y.  184:  Gano  v. 
Fiak,  1  West.  Bep.  606, 43  Ohio  St.  482. 

The  donor  must  part  not  only  with  the  posses- 
sion, bat  with  the  dominion  and  control,  of  the 
property.  Schick  v.  Grote,  6  Gent  Bep.  826, 42  N. 
J.B4.86& 

An  intention  to  give  is  not  a  gift,  and  so  long  as 
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the  gift  is  left  Incomplete  a  court  of  equity  will  not 
Interfere  and  give  effect  to  it.  Gray  v.  Barton,  65 
K.  Y.  68 ;  Martin  v.  Funk,  supra ;  2  Kent,  Com.  438; 
Noble  V.  Smith,  8  Johns.  58;  Pearson  v.  Pearson,  7 
Johns.  26 ;  Grangiao  v.  Arden,  10  Johns.  293;  Hoop- 
er V.  Goodwin,  1  Swanst.  486 ;  Plcot  v.  Sanderson,  1 
Bev.  L.  800 ;  Pennington  v.  Gittlngs,  2  Gill  &  J.  206; 
Gano  V.  Flak,  1  West.  Bep.  601, 43  Ohio  St.  462;  Flan- 
ders V.  Blandy,  9  West.  Bep.  418,  43  Ohio  St.  108. 

If  the  donor  retained  the  control  over  the  fund 
until  his  death.  Intending  that  no  title  to  or  inter- 
est In  It  should  pass  until  that  time,  there  would  be 
no  x)erfected  gift.  Scott  v.  Ford,  1  New  Eng.  Bep. 
221, 140  Mass.  167;  Alger  v.  North  End  Sav.  Bank,  5- 
New  Eng.  Bep.  894, 146  Mass.  418. 

When  an  assignment  professes  to  convey  the 
stock  to  the  daughter  absolutely,  but  the  gift  was 
left  imperfect  for  the  want  of  an  actual  transfer  of 
the  stock  on  the  books  of  the  corporation,  equity 
will  not  lend  its  aid  to  consummate  the  gift  by  di- 
recting the  transfer  to  be  made.  Jones  v.  Lock,  L. 
B.  1  Ch.  25:  Antrobus  v.  Smith,  12  Yes.  Jr.  46;  Balti- 
more Betort  Sc  F.  Brick  Co.  v.  Mall,  8  Cent.  Bep. 
608, 65  Md.  98. 

ExeGuJUyr%;  commiKUmB^  wlien  chargeable. 

The  earlier  decisions  seem  to  be  quite  uniform  in 
holding  that  commissions  are  only  chargeable  in 
cases  where  annual  rests  are  made  under  the  order 
of  the  court  for  the  purpose  of  charging  executors 
with  interest.  Yanderheyden  v.  Yanderheyden,  2 
Paige,  287;  Cram  v.  Cram,  2  Bedf.  246 ;  Be  Bank  of 
Niagara,  6  Paige,  213 ;  Hosack  v.  Bogers,  0  Paiire, 
461;  Bennett  v.  Chapin,  8  Bandf.  Ch.  673 ;  Fisher  v. 
Fisher,  1  Bradf .  835. 

And  full  commissions  in  all  cases  are  allowed 
where  accounting  is  made  under  requirements  of  a 
rule  of  court  or  by  pro  visions  of  a  statute.   Tucker 
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description  of  the  bonds,  with  a  statement  that 
some  belonged  to  John  N.  Young  and  some  to 
William  H.  Young,  giving  the  numbers;  and 
he  added:  '*But  the  interest  to  become  due 
thereon  is  owned  and  reserved  by  me  for  so 
long  as  I  shall  live.  At  my  death  the^  belong 
absolutely  and  entirely  to  them  and  theur  heirs. 
The  bonds  were  kept  in  a  safe  in  William's 
house,  in  which  the  deceased  kept  his  papers, 
and  to  which  he  and  both  of  the  donees  had  ac- 
cess.   This  was  held  no  gift. 

The  delivery  must  be  made  with  the  intent 
to  vest  the  title  of  the  property  in  the  donee. 
The  intent  is  a  necessary  element  of  the  trans- 
action. 

Jackson  V.  Twenty-Thir^  Street  B,  Co.  88  N. 
Y.  520,  526. 

A  legacy  to  a  child  is  usually  considered  a 
portion,  and  if  a  parent  in  his  lifetime  advance 
to  the  child,  the  legacy  is  wholly  or  pro  tanto 
adeemed.  The  burden  of  proving  the  con- 
traiyis  upon  the  legatee. 

4  Kent,  Com.  11th  ed.  646,  note. 

The  advancement  not  being  a  performance 
of  a  covenant  or  satisfaction  of  a  debt,  it  is 
presumed  to  be  a  satisfaction  of  the  portion, 
although  differing  in  some  of  the  circumstances 
from  the  provisions  of  the  will. 

nine  V.  Hine,  89  Barb.  507,  511;  Eg  parte 
Oakey,  1  Bradf.  281;  Langdon  v.  Asior,  16  N. 
Y.  9,  84;  Benjamin  v.  Dimmick,  4  Redf.  7; 
Beebe  v.  Estahrook,  79  X  Y.  246;  Alexander  v. 
Alexander,  1  N.  Y.  S.  R.  508;  Paine  v.  Par- 
eons,  14  Pick.  318;  Eirk  v.  Eddowes,  8  Hare, 
509;  Dvgan  v.  HolUns,  4  Md.  Ch.  189;  Hop- 
ioood  V.  Hopwood,  7  H.  L.  Oas.  728;  Miner  v. 
Atherton,  35  Pa  528;  Leighton  v.  Leighton,  L. 
R.  18  Eq.  458;  Van  Houten  v.  Post,  88  N.  J. 


▼.  McDermott,  2  Bedf .  821 ;  "Ward  v.  Ford,  4  Redf. 
44 ;  Cook  v.  Lowry,  29  Hud,  34. 

The  Revised  Statutes,  in  substance,  enacted  the 
rule  of  the  court  of  chancery  on  the  subject  (2  Rev. 
Stat  98,  6  58  et  se<2.).    Ck)llier  v.  Munn,  41  N.  Y.  147. 

Where  the  account  is  rendered  yearly.  In  com- 
pliance with  any  statute,  or  rule,  or  order  of  the 
court,  or  where  amiual  rests  are  necessary  to 
ohargre  the  party  aocomitinfir  with  interest  on  the 
balance  remaining  in  his  hands,  such  accounting 
party  is  entitled  to  full  commissions  on  each  yearns 
receipts  and  disbursements.  Hancox  v.  Meeker,  96 
N.  Y.  539 ;  Cook  y.  Lowry ,  20  Hun,  84;  Be  Kellogg,  7 
Paige,  266;  Re  Bank  of  Niagara,  6  Paige,  216;  Hosack 
Y.  Rogers,  9  Paige,  467;  Fisher  y.  Fisher,  1  Bradf.  836. 

Eyen  in  cases  of  misconduct  or  gross  negligence, 
It  is  at  least  doubtful  whether  the  settled  rule  in 
this  State  would  not  require  the  allowance  of  com- 
missions; and  where  no  imputation  of  this  rests  up- 
on the  trustees,  their  title  to  commissions  is  in  no 
doubt.  King  v.  Talbot,  40  N.  Y.  96 :  Rapalje  y. 
Norsworthy,  1  Sandf .  Ch.  406 ;  Meacham  y.  Stemes, 
9  Paige,  406. 

Income  to  he  jyeriodicably  paid  out. 

Where  the  income  is  placed  in  the  hands  of  exec- 
utors to  be  paid  periodically  in  part  as  annuities 
to  the  widow  and  dauarhter,  and  the  balance  to  be 
diyided  among  the  children  of  the  deceased,  the 
executors  are  entitled  to  retain  the  commissions 
from  the  annual  payments.  Hancox  y.  Meeker,  95 
N.  Y.  639.  Re  Bank  of  Niagara,  6  Paige,  216;  Re 
Kellogg,  7  Paige,  266 ;  Hosack  y.  Rogers,  9  Paige, 
467:  Fisher  y.  Fisher,  1  Bradf.  836. 

If  a  will  directs  the  executor  to  inyest  a  fund  and 
allow  it  to  accumulate  for  the  benefit  of  a  minor, 
without  indicating  an  Intention  to  create  a  sepa- 

5  L.  R.  A. 


Eq.  844;    Lawrence  v.  Lindsay,  68  N.  Y.  108. 

The  rule  is  that  where  a  father  gives  a  legacy 
to  a  child  it  must  be  understood  as  a  portion, 
although  not  so  described  in  the  will.  The  ap- 
plication of  the  principle  of  ademption  will  not 
be  prevented  by  the  circumstances  that  the 
limitations  of  the  portion  under  the  will  are 
widely  different  from  the  limitations  of  the 
portion  under  the  settlement. 

jyurham  v.  Wharton,  10  Bligh,  N.  R.  526, 
544,  3  Clark  &  P.  146;  Trimmer  v.  Bayne,  7 
Ves.  Jr.  508;  Baugli  v.  Bead,  1  Ves.  Jr.  257; 
Monck  V.  Monck,  1  Ball  &  B.  298;  Hatt  v. 
Piatt,  8  Sim.  508;  Barry  v.  Harding,  1  Jones 
&  La  T.  475;  Tmning  v.  Pov>eU,  2  Coll.  Ch. 
262;  Lard  Chichester  v.  Coventry,  L  R.  2  H. 
L.  71;  RopwoodY.  Hoptoood,  Ex  parte  Oakey, 
and  Kirk  v.  Eddotoes,  supra;  Arnold  v.Haronn, 
48  Hun.  278. 

No  other  or  diflferent  proof  is  required  to  es- 
tablish a  0ft  of  this  description  (causa  mortis) 
than  one  inter  vivos.  In  the  one  case,  the  ^f  t 
becomes  complete  by  delivery  of   the  thnig 

fiven ;  in  the  other  by  the  death  of  the  donor, 
n  either  there  is  no  rift  without  delivery. 

Bedell  v.  CarU,  88  N.  Y.  581. 

In  Johnsons,  Spies,  5  Hun,  468,  it  was  held 
that  a  person  claiming  to  be  a  donee  was  not 
competent  to  prove  a  gift  alleged  to  have  been 
made  by  a  deceased  donor,  where  the  donor's 
executor  was  a  party  defendant. 

See  also  Tilton  v.  Ormsby,  10  Hun,  7;  Wads- 
worth  V.  Heermans,  85  N.  Y.  689. 

When  adverse  rights  by  succession  are  in- 
volved, one  litigant  shall  not  testify  to  a  trans- 
action with  the  deceased  predecessor  in  title, 
invalidating  or  impairing  the  right  or  title  of 
the  other. 


rate  trust,  the  executor  holds  as  such,  and  not  as 
trustee,  and  is  entitled  to  commissions  accordingly. 
Lansing  y.  Lansing,  45  Barb.  182,  1  Abb.  U.  8.  280^ 
81  flow.  55. 

Where  offices  of  exeeuJbor  and  trustee  distinct, 

Where,under  the  provisions  of  the  testator^s  will, 
the  offices  of  executors  and  trustees  were  distinct, 
the  executors  and  trustees  wore  entitled  to  full 
commissions  in  each  capacity.  Phcenlx  y.  Ph  cenix* 
28  Hun,  029;  Re  Carman,  8  Redf.  46;  Hall  y.  Hall,  78 
N.  Y.  635;  Hurlburt  v.  Durant,  88  N.  Y.  m. 

The  executors*  commissions  are  to  be  adjusted 
upon  the  Bggresiate  sum  received  and  paid  out. 
Betts  V.  Betts,  4  Abb.  N.  a  442;  Be  KeUofrnr,  7  Paige, 
265;  Valentine  v.  Valentine,  2  Barb.  Ch.  430. 

Double  commissions. 

Double  commissions  cannot  be  allowed  on  the 
handing  over  of  the  fund  by  one  executor  or  tru»> 
tee  to  another.  Meeker  y.  Crawford,  6  Redf.  461; 
Re  Jones,  4  Sandf.  Ch.  615. 

A  person  is  not  entitled  to  recede  oommissiona 
both  as  executor  and  as  trustee  upon  the  same 
fund  for  the  same  time.  Hall  v.  Hall,  78  N.  Y.  5851, 
affirming  18  Hun,  838. 

So  long  as  the  characters  of  executor  and  trustee 
are  co-existent  in  one  person,  commissions  may  be 
retained  as  executor  only;  but  it  is  otherwise  when 
there  has  been  a  separation  of  duties  performed  in 
the  two  capacities.  Hurlburt  v.  Durant,  88  N.  Y. 
121;  2  Ciy.  Proc.  U6. 

Where  a  separation  of  the  two  functions  of  exeo-> 
utor  and  a  trustee  has  been  intended  by  a  te8t»> 
tor,  and  has  been  in  fact  effected,  double  commit 
sions  may  be  allowed.  Matter  of  Rooeeyelt,  6  RedL 
60L 
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Van  Tuyl  v.  Van  Tuyl,  57  Barb.  385. 

Declarations  of  the  deceased  may  be  ad- 
mitted, provided  they  are  made  at  the  time  of 
the  act  which  is  alleged  to  constitute  the  gift, 
and  form  part  of  the  re8  gesUB.  No  other  dec- 
larations of  the  deceased  are  admissible. 

See  Redf.  Wills,  *442,  note  13;  Kirk  v.  M- 
dowes^  8  Hare,  509;  DeQroff  v.  Terpenning,  14 
Han,  aOl. 

The  executors  were  properly  allowed  only 
half  commissions  on  princinal. 

John«m  V.  Lawrence^  95  N.  1f .  154;  Lay  tin 
▼.  Davidaem,  95  N.  Y.  268. 

Mesars.  Plait  ft  Bowers,  for  respondents: 

There  are  many  English  cases  indicating  that 
a  delivery  to  the  donee  is  not  essential. 

1  Gray,  Caa.  Prop,  165-167. 

But  while  they  apparently  hold  that  delivery 
is  not  essential,  the  true  legal  principle  that 
governs  tiiem  was  in  accord  with  the  decisions 
oif  this  court. 

Rrinckerhoff  v.  Latorenee,  2  Sandf.  Ch.  402; 
DatisY.  Davis,  1  Nott  <&  McC.  225;  Grangiae 
V.  Arden,  10  Johns.  293. 

The  effect  of  the  rejBristration  was  to  bind  the 
company  to  recognize  Mrs.  Crawford,  and  Mrs. 
Crawford  only,  as  the  owner,  and  after  their 
act  in  so  recording  her  as  the  owner,  they 
would  have  been  responsible  to  her  for  the 
value  of  the  bonds  had  they  transferred  them 
without  her  authority. 

Francis  v.  iVew  York  <fe  B,  ElecatedB.  Co.  17 
Abb,  K  C.  1;  Qrymes  v.  Hone,  49  N.  Y.  17, 
22;  Be  Caumont  v.  Bogert,  36  Hun,  882;  Jones 
V.  FarreU,  1  De  G.  &  J.  208;  Addison,  Cont. 
6th  ed.  821;  Sargent  v.  Essex  Marine  B,  Corp. 
9  Pick.  202;  CecU  Nat,  Bank  v.  Watsontown 
Bank,  105  U.  S.  222  (26  L.  ed.  1042). 

Nor  was  it  essential  that  this  assignment 
should  have  been  communicated  to  the  as- 
signee. 

Sharpless  v.  Weish,  4  U.  8.  4  Dall.  279  (1  L. 
ed.  833). 

The  rule  is  that  to  consummate  the  gift  there 
must  be  such  a  delivery  by  the  donor  to  the 
donee  as  will  place  the  property  within  the  do- 
minion and  coqtrol  of  the  latter  with  intent  to 
transfer  the  title  to  him. 

Gray  v.  Barton,  55  N.  Y.  72. 

Kent  says  (2  Kent,  Com.  489)  that  in  this, 
as  in  every  other  case,  delivery  must  be  ac- 
cording to  the  nature  of  the  thing. 

Champney  v.  Blanehard,  89  N.  Y.  Ill,  is  an 
authority  for  the  position  that  to  constitute  a 
gift  a  manual  delivery  of  the  thing  given  is 
not  necessary,  nor  need  it  be  present  in  all  cases. 

In  Westerlo  v.  De  Witt,  86  N.  Y.  340,  it  was 
held  that  delivery  of  a  certificate  of  deposit  im- 
indorsed  with  intent  to  transfer  to  the  donee 
the  money  therein  specified  was  sufficient  to 
constitute  a  valid  gift  of  such  money. 

Thus  in  Qrymes  v.  Hone,  49  N.  Y.  17,  the 
testator  made  an  absolute  assignment,  in  writ- 
ing, of  twenty  shares  to  the  plaintiff.  The  as- 
sirament  was  only  for  a  portion  of  the  number 
of  shares  covered  by  the  certificate.  He  hand- 
ed it  to  his  wife  to  be  kept  by  her  and  de- 
livered to  the  plaintiff  on  his  death.  It  was 
held  that  the  gift  was  valid. 

See  also  Hunter  v.  Hunter,  19  Barb.  638; 
bating  v.  Barrett,  7  Lans.  109;  Martin  v. 
J^n*,  75  N.  Y.  134. 

In  Bichardson  v.  Biehardson,  L.  R.  3  Eq. 
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686,  it  was  held  that  an  mstrument  executed  as 
a  present  and  complete  assignment  (not  being 
a  mere  contract  to  assi^  at  a  future  day)  is 
equivalent  to  a  declaration  of  trust. 

See  Morgan  v.  MaUeson,  L.  R.  10  Eq.  475. 

In  Martin  v.  Funk,  75  N.  Y.  140,  Judge 
Church  further  says,  referring  to  the  above 
cases:  "  These  cases  are  commented  upon,  and 
the  latter  somewhat  criticised  in  Warriner  v, 
Bogers,  L.  R  16  Eq.  340;  but  Sir  James  Ba* 
con,  in  delivering  the  opinion,  substantially 
adheres  to  the  general  rule  before  stated.  In 
Ex  parte  Pye,  18  Ves.  Jr.  140,  money  was  trans- 
mitted to  an  agent  in  France  to  purchase  an 
annuity  for  a  lady.  Owing  to  circumstances, 
he  purchased  it  in  the  name  of  the  principal. 
When  the  latter  learned  this  fact,  he  executed 
and  transmitted  to  the  agent  a  power  of  attor- 
ney to  transfer  the  annuity,  but  before  its  ar- 
rival the  principal  died.  Lord  Eldon  held  that 
a  declaration  oi  trust  was  established. 

**  Wheatley  v.  Burr,  1  Keen,  551,  is  quite 
analogous  to  the  case  at  bar.  A  testatrix  di- 
rected her  brokers  to  place  £2,000,  in  the  joint 
name  of  the  plaintiffs  and  herself  as  a  trustee 
for  the  plaintiffs.  The  sum  was  placed  to  the 
account  of  the  testatrix  alone,  as  trustee  of  the 
plaintiffs,  and  a  promissory  note  given  by  them 
to  her  as  such  trustee.  The  note  remained  in 
her  possession  until  death,  when  her  executor 
received  the  money.  It  was  held  that  the 
transaction  amounted  to  a  complete  declaration 
of  trust." 

To  create  a  trust  the  acts  or  words  relied 
upon  must  be  unequivocal,  implying  that  the 
person  holds  the  property  as  trustee  for  an- 
other. 

Young  v.  Young,  80  N.  Y.  422;  Martin  v. 
Funk,  supra. 

This  doctrine  of  retaining  possession  by  the 
donor  as  agent  or  trustee  for  the  donee  can  only 
apply  where  such  retention  is  inconsistent  with 
the  use  and  enjoyment  of  the  chattel  on  his 
own  behalf. 

See  Armitage  v.  Mace,  96  N.  Y.  588. 

This  is  a  question  of  fact  to  be  determined 
by  a  jury  or  by  the  court,  as  the  case  may  be, 
upon  the  evidence  produced.  In  other  words, 
the  registration  was  intended  to,  and  did  trans- 
fer to  her  not  only  the  bonds,  but  the  interest; 
and  the  fact  that  he  collected  the  interest  not 
being  inconsistent  with  his  agency,  should  not 
be  held  to  be  conclusive  against  Mrs.  Craw- 
ford's then  ownership  of  the  bonds. 

Doty  V.  Wilson,  47  N.  Y.  584;  Fulton  v. 
Fulton,  48  Barb.  591. 

Where  words  are  unambiguous  they  cannot 
be  departed  from  merely  because  they  lead  to 
consequences  which  may  be  considered  capri- 
cious or  even  harsh  or  unreasonable. 

AbboU  V.  Middleton,  7  H.  L.  Cas.  89;  Gordon 
V.  Gordon,  L.  R.  5  H.  L.  284. 

The  doctrine  of  inofficious  testaments  in- 
voked from  the  civilians  has  no  place  in  our 
law.  A  man  has  a  right  to  make  whatever  dis- 
position of  his  property  he  chooses,  however 
absurd  or  unjust. 

Earl  ofSefion  v.  Hopwood,  1  Fost.  &  F.  578. 

The  right  of  a  testator  to  dispose  of  his  estate 
depends  neither  on  the  justice  of  his  prejudice 
nor  the  soundness  of  his  reasoning.  He  may 
do  what  he  will  with  his  own. 

Clapp  V.  FuUerton,  84  N.  Y.  192;  Arnold  v. 
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Edronn,  43  Hun,  278;  De  Caumont  v.  Bogert, 
86  Hun,  391;  Doty  v.  WilUon,  47  N.  T.  580;  2 
■Wm8.Exr8.  1070. 

.  The  least  expression  in  the  will,  or  elsewhere, 
to  the  contrary  defeats  the  presumption  of  an 
advance  to  a  child;  and  it  is  upon  this  doctrine 
that  the  authorities  have  gone  in  permitting 
entries  in  books  subsequent  to  the  execution  oi 
a  will  to  be  read,  as  showing  what  advances  the 
testator  intended  should  be  charged  against  the 
share  of  a  child  and  what  not. 

2  Wharton.  Ev.  8d  ed.  §  1008  a. 

The  authorities  holding  that,  no  matter  how 
strong  the  intention  to  make  a  j^ft,  the  court 
will  not  enforce  it  where  there  is  no  delivery, 
have  no  bearing  on  this  case,  because  here  there 
was  a  delivery. 

FUzfiders  v.  Blandy,  9  West.  Rep.  417,  45 
Ohio  St.  108;  ShutOetoarth  v.  Winter,  55  N.  Y. 
624. 

The  decision  in  Sherman  v.  New  Bedford  F. 
C,  8av.  Bank,  188  Mass.  581,  is  apparently  in 
some  of  the  principles  of  law  stated  in  vari- 
ance with  the  New  York  cases. 

And  so  in  Nutt  v.  Morse,  2  New  Eng*.  Bep. 
248,  142  Mass.  1,  the  court  defeated  the  gift  be- 
cause of  the  fact,  as  found,  that  it  was  intended 
to  have  taken  place  as  a  testamentary  disposi- 
tion, and  was  an  attempt  to  evade  the  Statute 
of  Wills. 

Nor  is  the  case  of  Trimmer  v.  Danby,  25  L. 
J.  N.  S.  (Oh.)  ^4,  inconsistent  with  the  posi- 
tion for  which  we  contend.  That  case  is  much 
like  Young  v.  Young,  80  N.  Y.  422. 

The  executors  are  entitled  to  commissions  as 
executors  on  all  funds  received  and  paid  out  by 
them,  including  the  balance  paid  over  by  them 
to  themselves  as  trustees. 

In  the  first  case  double  commissions  are  al- 
lowed; in  the  second,  only  one  set  of  commis- 
sions. 

The  surrogate  misapplied  the  test  to  the  facts 
of  this  case,  and,  as  stated  in  his  opinion,  fol- 
lowed Johnson  V.  Lawreruse,  95  N.  Y.  154,  in- 
stead of  Laytin  v.  Davidson,  95  N.  Y.  268. 

The  general  term,  however,  corrected  this 
error  and  followed  the  decisions  in  Laytin  v. 
Davidson,  95  N.  Y.  268. 

In  Laytin  v.  Daf>idson,  supra,  the  testator 
devised  his  real  and  personal  property  to  his 
executors  in  trust  to  pay  debts  and  legacies  and 
to  construct  a  burial  vault,  and  upon  the  fur- 
ther trust  in  substance  to  divide  the  residue. 

The  opinion  of  the  court  of  appeals  affirmed 
a  general  term  decision  (see  29  Hun,  622),  which 
reversed  a  decision  of  the  surrogate  of  West- 
chester County,  holding  that  the  executors  could 
only  have  commission  in  one  capacity,  re- 
ported sub  nom.  Meeker  v.  Crawford,  5  Redf. 
450. 

The  decisions  that  have  been  rendered  by 
this  court  since  the  two  decisions  in  95  N.  i . 
are  also  strongly  in  support  of  the  present 
claim. 

Be  Mason,  98  N.  Y.  527;  Phoenix  v.  Living- 
ston, 2  Cent.  Rep.  385,  101  N.  Y.  451. 

Peckham,  J.,  delivered  the  opinion  of  the 
court: 

We  agree  with  the  courts  below  in  regard  to 
the  deposit  of  moneys  in  the  bank,  and  subse- 
quently in  the  trust  company.  There  was  an 
executed  gift,  completed  by  a  full  delivery  of 
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the  subject  thereof  and  a  change  of  title  there- 
in. The  surrogate  has  found  that  the  donor 
made  the  first  deposit  to  the  credit  of  Mrs. 
Crawford  in  the  bank  in  her  presence,  and  for 
her  personal  and  specific  use.  The  subsequent 
deposits  he  also  finds  were  made  by  the  donor 
in  the  trust  company  to  the  credit  of  Mrs. 
Crawford,  and  they  were  entered  in  a  pass  book, 
supplied  by  the  company,  which  book  was  de- 
livered by  the  donor  to  her.  There  was  evi- 
dence sufficient  to  authorize  such  finding. 
The  donor  thus  parted  complete! v  with  the  title- 
to  the  moneys  which  he  deposited,  and  the  same 
became  subject  to  the  exclusive  and  entire  con- 
trol of  the  donee,  and  were  legally  and  in  fact 
in  her  full  possession.  She  herself  drew  the 
$80,000  which  had  been  deposited  to  her  credit 
in  the  bank,  and  they  were  deposited  in  the 
trust  company,  and  formed  part  of  the  whole 
fund  which  was  from  time  to  time  deposited 
by  the  donor  in  such  company  to  her  credit. 
There  was  nothing  more  that  could  have  been 
done  in  order  to  clothe  the  donee  with  the  ab- 
solute and  full  title  and  control  of  the  moneys 
thus  deposited,  and  nothing  more  was  neces- 
sary to  complete  a  valid  and  irrevocable  gift. 

l!t  is  very  probable  that  one  of  the  motives 
which  prompted  the  first  deposit  on  the  part  of 
the  donor  was  that  the  donee  should  have  some 
money  in  the  house  in  case  he  should  be  takes 
away.  One  of  the  witnesses  testified  that  the 
donor  so  stated  in  his  presence.  But  the  evi- 
dence is,  as  we  think,  entirely  insufficient  to 
show  that  the  gift  of  the  $80,0()0  was  only  upon< 
the  condition  that  it  should  not  take  effect  un- 
til his  death.  Nor  can  the  subsequent  deposits, 
in  the  light  of  the  evidence,  be  regarded  as  a 
gift  only  upon  that  condition.  Within  all  the 
authorities,  the  facts  make  a  valid  and  exe- 
cuted gift  in  prcBsenti  of  the  moneys  in  ques- 
tion. 

But  we  cannot  assent  to  the  decision  of  the 
court  below,  which  holds  the  bonds  to  have 
been  effectually  disposed  of  by  the  intending 
donor  in  his  lifetime  by  a  valid  gift,  completed 
by  delivery  to  Mrs.  Crawford,  or  to  anyone  for 
her  as  her  aprent.  We  do  not  think  there  was 
any  such  delivery.  He  may  have  intended  the 
bonds  as  a  gift,  but  his  intention  was  never,  as 
we  think,  eiotectually  carried  out.  Thev  were 
coupon  bonds  payable  to  bearer ;  and  were 
bought  by  the  direction  of  the  donor  by  his 
broker,  and  delivered  to  the  donor,  and  kept 
by  him  up  to  the  time  of  his  death.  There 
was  a  book  found  among  his  effects  after  his 
death  which  purported  to  be  an  inventory  of 
the  securities  of  his  estate,  in  which  these 
bonds  were  entered.  Some  of  the  entries,  if 
not  all,  were  in  his  handwriting.  The  cou^ns 
for  the  semi-annual  interest  bsS  been  cut  oft  by 
him,  and  collected  for  him  as  they  became  due 
subsequent  to  the  purchase,  excepting  those 
which  were  due  six  months  prior  to  his  death;, 
and  those  coupons  had  not  been  detached  from 
,  the  bonds.  The  proceeds  of  the  coupons  which 
had  been  collected  had  been  passed  to  his  credit 
by  the  bankers  who  collected  them. 

It  appeared  in  evidence  that  the  donor  had 
given  direction  to  his  bankers  to  purchase  the 
bonds,  and  he  stated  at  the  time  that  he  wanted 
them  purchased  for  Carrie  (the  intended  donee); 
and,  after  they  had  been  purchased,  he  directed 
his  banker  to  nave  them  registered  in  hername^ 
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«nd  tbe  'bsnicer  tbereui>on  took  them  to  the  of- 
fice of  the  company,  and  the  name  of  the  in- 
tended donee  was  indorsed  upon  each  bond, 
together  with  the  date  of  such  mdorsement  and 
the  name  of  the  transfer  a^ent.  Tbe  bonds 
were  then  brought  back  and  delivered  to  the 
donor,  who  kept  them  thereafter  as  above 
stated.  There  is  no  evidence  that  tbe  donee 
knew  anything  of  the  transaction,  or  that  she 
was  ever  aware  of  anything  concerning  the  in- 
tended gift.  Upon  these  facts  we  do  not  see 
that  there  was  ever  any  delivery  of  the  bonds. 
Nothins  appears  in  the  case  as  to  what  was  the 
effect  01  the  so-called  "registry."  We  are  not 
prepared  to  hold  that  the  simple  indorsement 
on  a  bond,  payable  to  bearer,  of  the  name  of 
another  party  than  the  true  owner,  made  at  his 
request  !i.nd  at  the  ofQce  of  the  company  issu- 
ing the  bond,  and  bv  an  officer  thereof,  passes 
the  title  to  the  bond  to  the  party  whose  name 
is  thus  indorsed. 

An  owner  of  a  bond  may  intend  to  give  it  to 
another,  and  for  that  purpose  he  may  obtain 
such  an  indorsement,  but  that  does  not  consti- 
tute a  delivery  of  the  gift  to  such  person.  The 
owner  may  subsequently  change  his  mind,  and 
we  do  not  say  that  he  could  not  effectuate  such 
a  change  without  the  aid  of  an  intended  donee 
to  whom  he  had  never  delivered  the  gift.  The 
most  that  the  evidence  shows  is  an  intention  to 
make  a  gift  of  these  bonds;  but  the  material 
fact  of  a  delivery  is  entirely  unproved,  and  can- 
not be  implied  irom  the  evidence. 

The  case  has  nothing  in  common  with  that 
of  Martin  v.  Funk,  75!N.  T.  134.  and  kindred 
cases.  There  was  a  declaration  of  trust  in  those 
<*aBe8,  in  such  form  that  the  donor  stated  that 
he  was,  and  he  thereby  became,  a  trustee  for 
the  donee;  and  the  deposit  or  gift  was  made  in 
that  character.  Nothing  of  the  kind  eidsts 
here.  Neither  can  it  be  successfully  argued 
that  the  delivery  of  the  bonds  by  the  donor  to 
the  banker,  to  have  them  registered  in  the  name 
of  the  donee,  was  a  delivery  to  the  agent  of  the 
donee.  It  was  just  what  it  purport^  to  be  on 
its  face, — a  delivery  of  the  bonds  to  his  own 
backer,  who  had  purchased  them  under  his 
own  directions, — and  tbe  banker  continued  to 
act  as  the  agent  of  the  person  under  whose  di- 
rections he  purchased  them  when  he  had  the 
bondbs  registered,  as  he  was  by  him  directed  to 
do. 

Nor  does  it  seem  that  any  aid  is  furnished  the 
respondent  by  reference  to  the  Act  of  1871, chap. 
84.  That  Act  provides  for  a  registry  of  railroad 
and  other  corporate  mortgage  bonds  payable  to 
bearer,  for  which  a  registry  is  not  by  law  pro- 
vided, which  have  b^n  or  may  thereafter  be 
issued  and  made  payable  in  this  State,  so  as  to 
render  such  bonds  non-negotiable.  The  Act 
would  seem  to  refer  only  to  bonds  which  have 
been  or  may  be  issued  and  are  payable  in  this 
State.  The  bonds  in  question  were  issued  in 
the  State  of  Virginia,  and  papable  in  Philadel- 
phia or  New  York,  the  principal  in  1921,  and 
the  interest  semi-annually.  But,  even  if  appli- 
<»ble  to  these  bonds,  the  registration  had  no 
effect  upon  the  coupons;  and  the  possession  of 
tbe  bonds  by  the  original  owner  gave  him  com- 
plete control  over  the  coupons,  and  entire 
power  to  collect  them  and  otherwise  dispose  of 
item. 

And  again,  even  if  the  registry  rendered  the 
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bonds  themselves  non-negotiable,  we  do  not  see 
that  such  fact  absolutely  changed  the  legal  title 
to  them  w)iile  the  original  owner  continued  to' 
hold  them,  and  failed  to  ckrry  out  his  intention 
to  give  by  a  delivery  of  the  bonds  to  the  donee. 
To  render  a  bond  non-negotiable  by  the  mere 
registry  of  it  in  the  name  of  another  is  not  by 
any  means  the  same  in  law  or  in  fact  as  the 
transfer  of  the  title  to  the  instrument  to  the  par- 
t^  in  whose  name  it  may  be  registered.  The 
title  does  not  pass  until  a  delivery  of  the  bond 
to  the  person  intended,  or  to  someone  for  him; 
although  the  general  negotiability  of  the  bond 
may  have  been  destroyed  by  the  indorsement. 

n  an  owner  of  shares  of  stock  in  a*  corpora- 
tion, intending  to  give  them  to  A,  should  take 
the  scrip  to  the  omce  of  the  company  and  sur- 
render it,  and  receive  new  scrip  in  the  name  of 
A,  has  he  by  this  mere  change  of  title  oo  the 
books  of  the  company,  while  retaining  the  en- 
tire possession  and  control  of  the  scrip,  and 
without  any  delivery  thereof  to  A,  accom- 
plished a  valid,  executed  gift  of  the  ownership 
of  the  shares  to  his  intended  donee?  We  should 
say,  "Clearly  not."  In  this  case  the  bonds  be- 
longed to  the  donor,  as  all  agree,  up  to  the 
time  of  the  delivery  for  registry.  After  that, 
even  if  it  be  assumed  that  they  were  in  conse- 
quence thereof  rendered  non-negotiable,  how 
does  that  change  the  title?  How  does  it  devest 
the  original  owner  of  his  right  to  the  bond,  and 
to  its  possession  and  control?  Could  the  in- 
tended donee  maintain  an  action  against  the 
doner  to  obtain  its  possession?  We  think  not, 
and  for  the  very  good  reason  that  it  would  not 
belong  to  him.  What  the  particular  rights  of 
the  original  owner,  as  agamst  the  company, 
might  be,  and  how  he  should  proceed  in  case 
he  met  with  a  refusal  of  tbe  compan^^  on  his 
demand  to  erase  the  registry,  are  questions  not 
now  arising.  We  are  of  the  opinion,  however, 
that,  if  it  &  conceded  that  the  donor  intended 
to  give  these  bonds  away,  he  never  accom- 
plished such  purpose  by  any  valid  delivery 
thereof,  and  they  remained  his  property  at  the 
time  of  his  death. 

We  also  think  that  there  was  no  ademption 
of  the  lecracies  to  Mrs.  Crawford  by  the  gift  of 
the  money.  We  are  not  able  to  see  how  a  lega- 
cy can  be  adeemed  by  a  gift  made  before  the 
execution  of  the  will  in  which  the  legacy  was 
given.  The  small  deposit  which  was  made 
subsequent  to  the  making  of  the  will  was  but 
carrying  out  a  purpose  entertained  long  prior 
thereto;  and  the  legacy  contained  in  the  will 
was  not,  as  we  think,  adeemed ^7*0  ianto  by  the 
deposit  mentioned. 

One  question  is  raised  as  to  the  admissibility 
of  evidence.  Mr.  Clark,  one  of  the  accounting 
executors,  was  called  as  a  witness,  and  on  his 
cross-examination  by  counsel  for  Mrs.  Craw- 
ford testified  to  several  conversations  which  he 
had  had  with  the  testator,  where  the  latter 
stated  his  intention  to  make  the  deposit  of 
monev  to  the  credit  of  his  daughter,  or  stated 
that  he  had  made  a  deposit  to  her  credit,  and 
that  his  indention  was  to  make  the  fund  up  to 
$200,000  in  his  lifetime,  if  possible. 

It  is  objected  that  the  evidence  thus  received 
was  incompetent  under  section  829  of  the  Code, 
and  also  because  it  was  a  declaration  of  the  in- 
testate which  did  not  accompany  an  act,  and 
was  not  a  part  of  the  res  gesicB.    If  it  be  as- 
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Bumed  that  the  eyidence  was  erroneously  re- 
ceived on  both  grounds,  we  do  not  think  that 
any  reason  exists  for  reversing  the  determina- 
tion of  the  surrogate  as  to  the  moneys  deposited. 
Striking  out  all  the  objectionable  evidence,  and 
there  remains  enoueh  uncontradicted  and  legal 
evidence  to  call  for  the  dedsion  of  the  question  of 
gif  t,or  no  gif  t,in  the  same  way  as  it  now  stands. 

The  same  question  arising  under  the  evidence 
of  Doctor  Boyd  may  be  answered  in  the  same 
way.  The  account  in  the  trust  company's 
books,  in  the  absence  of  anything  else,  would 
show  the  moneys  to  be  the  property  of  Mrs. 
Crawford.  Mr.  Rolston,  the  president  of  the 
compady,  showed  that  Mr.  Townsend  deposited 
moneys  or  checks  drawn  by  him  to  the  credit 
of  Mrs.  Crawford'^  account.  Still,  in  the  ab- 
sence of  any  other  evidence,  the  presumption 
would  arise,  from  such  a  deposit  to  the  credit 
of  a  third  party,  that  the  money  thus  deposited 
became  the  property  of  the  person  to  whose 
credit  it  was  so  deposited.  The  evidence  of 
Mr.  Clark  or  Doctor  Boyd  does  not  alter  the 
presumption,  but  it  is  inline  with  it.  Strike  it 
out,  ana  there  ia  evidence  sufficient  remaining 
(which  is  uncontradicted)  to  demand  the  decis- 
ion which  the  surrogate  made.  Without, 
therefore,  deciding  the  question  as  to  the  admis- 
sibility of  the  evidence,  we  think  the  surro- 
gate's decision  regarding  the  gift  was  proper  in 
any  event. 

Liastly,  we  think  the  court  at  general  term 
was  right  in  awarding  double  commissions. 
As  executors,  it  was  their  duty  to  pay  the  debts 
of  the  deceased;  and  then  all  the  residue  of  his 
property  which  was  not  devised  or  bequeathed 
to  others  was,  by  the  third  clause  of  the  testa- 
tor's will,  given  to  the  executors  in  trust  for  the 
purposes  therein  mentioned.    They  were  au- 


thorized to  sell  all  the  real  estate  thus  devised 
to  them;  and  they  were  then  directed  to  divide 
all  the  property  they  received  into  thirly-two 
equal  parts,  and  to  invest  in  their  names,  as 
trustees  of  his  will,  five  parts  for  the  benefit  of 
his  daughter  Mrs.  Meagher,  and  to  pay  over  to 
her  the  interest  and  income  thereof  during  her 
life,  and  upOn  her  decease  to  transfer  the  same 
as  therein  directed.  Eight  of  such  thirty-two 
parts  wer^  to  be  invested  in  their  names  as  trus- 
tees under  his  will  for  the  benefit  of  his  daugh- 
ter ]^Irs.  Barlow,  and  the  interest  and  income 
thereof  were  to  be  paid  to  her  during  her  life, 
and  upon  her  death  the  property  was  to  be 
transferred  as  directed  in  the  wilf;  and  the  re- 
maining nineteen  parts  were  to  be  similarly  in- 
vested, and  on  the  same  terms,  for  the  benefit 
of  his  daughter  Mrs.  Crawford  during  her  life, 
with  remainder  over. 

We  think  that,  after  the  sale  of  the  real  es- 
tate and  the  payment  of  debts,  the  duty  of  the 
executors  ended  by  the  payment  to  the  trustees 
of  the  thirty-two  parts  into  which  the  estate  di- 
rected to  be  paid  over  to  them  was  to  be  divid- 
ed. From  that  time  the  duties  of  the  trustees 
commenced,  and  they  were  to  invest  in  their 
names  as  trustees  the  five,  eight,  and  nineteen 
parts,  respectively,  in  accordance  with  the  di- 
rections of  the  wul.  At  the  death  of  the  testa- 
tor^s  daughters,  respectively,  the  trust  estate  is 
to  be  paid  by  them  as  trustees  and  not  as  execu- 
tors. This  gives  them  the  right  to  double 
commissions. 

The  order  of  the  general  term  shovld  be  modi- 
fied by  charging  the  executors  with  the  twenty 
Shenandoah  Valley  bonds;  and  as  modified, 
affirmed,  with  costs  of  aU  parties  to  be  paid  out 
of  the  estate 

All  concur. 
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Be  David  NEAQLE,  on  Habeas  Corpus. 

(.-.OaL....) 
1.   Courts  of  fhe  United  States  and  fheir 


Jadfl[es»  under  the  provisions  of  sections  761, 752, 
andToS  of  the  Revised  Statutes,  have  Jurisdiction 
upon  a  writ  of  habeas  corpus,  to  inquire  into  the 
cause  of  the  imprisonment  of  the  petitioner,  and 
if,  upon  Buob  Inquiry,  he  is  found  to  be  ^*in  cus- 
tody for  an  act  done  or  omitted  in  pursuance  of  a 
law  of  the  United  States,"  he  is  entitled  to  bo  dis- 
obargred,  no  matter  from  whom  or  under  what 
authority  the  process  under  which  he  is  held  may 
have  issued— the  Constitution  and  laws  of  the 
United  States  made  in  pursuanoe  thereof  beinff 
the  supreme  law  of  the  land. 

8.   In  the  exercise  of  this  Jarisdietion« 

there  is  no  conflict  of  authority  between  the  State 
and  the  United  States,  the  laws  of  the  United 
States  boinfr  the  ^'supreme  law  of  the  land,"  the 
authority  of  the  State,  in  such  cases,  is  subordi- 
nate, and  that  of  the  United  States  paramount. 

8.  A  state  law  which  contravenes  a 
valid  law  of  the  United  States  is  void. 
In  legal  contemplation,  there  can  no  more  bo  two 
valid  conflicting  laws,  operating  upon  the  same 
subject-matter,  at  the  same  time,  than  in  physics 
two  bodies  can  occupy  the  same  space  at  the  same 
time. 
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4.   The  United  States  is  a  go^ 

with  authority  extending  over  &e  whole  terri- 
tory of  the  Union,  acting  upon  the  States,  and 
the  people  of  the  States.  While  limited  in  the 
number  of  its  powers,  it  is,  so  far  as  its  sovereign- 
ty extends,  supreme.  No  State  can  exclude  it 
from  exercising  those  powers,  obstruct  its  au- 
thorized officers,  against  Its  will,  or  withhold 
from  it  the  cognizance  of  any  subject  which  the 
Gonstitutlon  has  committed  to  it. 

6.  The  Constitation  and  laws  of  the 
United  States  as  to  those  matters  wherein 
they  are  supreme,  extend  over  every  foot  of  the 
territories  of  the  United  States,  and  the  Jurisdic- 
tion of  its  courts  to  enforce  rights  derived  there- 
under is  as  extensive  as  the  territory  to  which 
they  are  applicable. 

6.   The  National  Government  has  power 

to  command  obedience  to  its  laws,  to  preserve  or- 
der, and  to  keep  the  peace,  in  matters  affecting 
national  interests,  and  no  person  or  power  in  the 
land  has  a  right  to  resist  or  question  its  author- 
ity, so  long  as  it  keeps  within  the  bounds  of  its 
juiisdlcUon. 

7*  It  is  within  the  power  of  the  flTov- 

emment  of  the  Unitea  States  to  protect  sjj  the 
ugcucies  and  instrumentalities  necessary  to  ac- 
complish the  objects  and  purpose  of  that  govern- 
ment. It  is  therefore  empowered  to  protect  the 
lives  of  the  Judges  of  its  courts  from  assault  and 
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assasBlnation  od  aooount  of  their  judicial  deoia- 
ions  by  desperate,  disappointed  litigants,  not 
only  while  aotuiUly  holding  court,  but  while  such 
judges  are  traveling  through  their  circuits  for 
the  purpose  of  holding  courts  at  the  different 
places  theicdn  appointed  by  law  for  that  purpose. 

S»  An  assaalt  npon  cw  an  aBaagrinatlon 
of  a  indge  of  tne  United  States  court  while 
engaged  in  any  matter  pertaining  to  his  official 
duties  on  account  or  by  reason  of  his  judicial  de- 
-  cifiions  or  action  in  performing  his  official  duties, 
is  a  breach  of  the  peace,  affecting  the  authority 
and  interests  of  the  United  States,  and  within  the 
jurisdiction  and  power  of  the  United  States  Mar- 
shal or  his  deputies  to  prevent,  as  a  peace  officer 
of  the  national  government. 

9«  'By  section  788*  Bev.  Stat.,  and  the 
oeveral  provisions  of  the  statutes  of 
Califbmia  prescribing  the  duties  of  sherlfb  by 
that  section  made  applicable  to  marshals,  the 
ITnlted  States  Marshal  is  made  a  peace  officer,  and 
as  such  he  Is  authorized  to  preserve  the  peace  so 
Car  as  a  breach  of  the  peace  affects  the  authority 
of  the  United  States  and  obstructs  the  operations 
of  the  government  and  its  various  departments. 
The  courts  of  the  United  States  must  be  enabled 
fully  to  perform  aU  the  functions  imposed  upon 
them  by  the  Constitution  and  laws  without  hin- 
drance or  obstruction,  and  they  have  the  inher- 
ent power  to  protect  themselves  by  and  through 
their  executive  officers  under  the  direction  and 
supervision  of  the  Attomey>G(eneral  and  the 
President  against  obstruction  and  hindrance  in 
the  performance  of  their  Judicial  duties. 

10*  Where  a  depnty  United  States  mar- 
shal* acting  under  Instructions  from  his  supe- 
rior officers— the  United  States  Marshal  and  the 
Attorney-General— in  protecting  the  life  and  per- 
son of  a  justice  of  the  Supreme  Court  of  the 
United  States  from  a  murderous  assault  made  on 
account  of  his  judicial  decisions,  at  the  hands  of 
a  dissatisfled  litigant,  finds  it  necessary  to  take 
the  Ufe  of  the  assailant  and  is  arrested  by  the 
state  authorities  and  held  upon  a  charge  of  mur- 
der for  such  act,  the  United  States  Circuit  Court 
may,  upon  habeas  corpus,  discharge  such  United 
States  officer  from  the  custody  of  the  state  au- 
thorities, upon  it  being  shown  that  the  homicide 
was  necessary,  or  that  it  was  reasonably  appar^ 
ent  to  the  mind  of  the  deputy  marshal,  at  the 
time  and  under  the  circumstances  surrounding 
him,  that  the  killing  was  necessary  in  order  to 
protect  and  defend  the  justice  from  great  bodily 
injury,  or  to  save  his  life. 

11.  The  homicide  in  snch  case*  if  an 
offense  at  all*  is  an  offense  under  the  laws  of 
the  State,  and  only  the  State  can  deal  with  it  in 
that  aspect.  It  is  not  claimed  to  be  a  crime  pun- 
ishable under  the  laws  of  the  United  States. 
But  the  homicide,  when  nece8s>arily  done  by  a 
deputy  marshal  in  the  performance  of  his  duty  in 
protecting  the  life  and  person  of  a  justice  of  the 
XToited  States  Supreme  Court  from  assault  and 
violence  because  of  his  judicial  decisions,  is  an 
*^ct  done  in  pursuance  of  a  law  of  the  United 
States,"  and  is  not  and  cannot,  therefore,  be  an 
offense  agatDst  the  laws  of  the  State,  no  matter 
what  the  statute  of  the  State  may  be— the  laws  of 
the  Ublted  States  being  the  supreme  law  of  the 
land. 

12.  It  is  the  eayslusive  province  of  the 
United  States  courts  to  ultimately  and 
conclusively  determine  any  question  of  right, 
civil  or  criminal,  arising  under  the  laws  of  the 
United  States.  It  is  therefore  the  prerogative  of 
the  national  courts  to  construe  the  national  stat- 
utes and  determine  upon  habeas  corpus  whether 
m  homicide  for  which  the  petitioner  is  charged 
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with  murder  by  the  state  authorities  was  the  re- 
sult of  an  "act  done  in  pursuance  of  a  law  of  the 
United  States,**  and  when  that  question  has  been 
determined  in  the  affirmative,  the  prisoner  will 
bo  discharered,  and  the  State  has  nothing  more  to 
do  with  the  matter. 

18.  All  the  law  of  the  United  States  is 
not  specifically  expressed  in  statutory 
enactments.  Many  powers  are  necessarily  inher- 
ent in  the  various  departments  of  the  govern- 
ment, without  which  the  government  could  not 
perform  functions  necessary  to  its  existence. 
The  exercise  of  such  powers,  is,  nevertheless,  in 
pursuance  of  the  laws  of  the  United  States. 

14.  When  statutes  confer  powers,  impose 

duties,  and  provide  for  the  accomplishment  of 
various  objects,  they  are,  necessarily,  couched  in 
general  terms,  but  they  carry  with  them  by  im- 
plication, all  the  powers,  duties  and  exemptions 
necessary  to  accomplish  the  objects  thereby 
sought  to  be  attained. 

16«   Acts  of  the  heads  of  departments 

of  the  United  States  Government  in  the  line  of 
their  duties  are,  in  contemplation  of  law,  the 
acts  of  the  President  himself. 

16*  A  party  resisting  a  mnrderons  as* 
sault,  where  several  lives  are  in  danger,  being 
in  the  best  position  to  judge  as  to  the  dangers  and 
requirements  of  the  occasion,  is  the  one  to  deter- 
mine when  the  proper  moment  has  arrived,  In 
self-defense,  to  slay  his  assailant,  in  order  to  be 
justified  by  the  law;  and  if  he  acts  in  good  faith, 
with  reasonable  judgment  and  discretion,  the 
law  will  justify  him,  even  though  he  errs.  Where 
several  lives  are  in  danger  from  the  assault  of  a 
powerful,  infuriated,  desperate  man,  common 
prudence  Would  dictate  that  the  party  assailed 
should  fire  a  second  or  two  too  soon,  rather  than 
the  fraction  of  a  second  too  late. 

(September  18, 1889.) 

APPLICATION  for  the  discharge  of  David 
Neagle  upon  a  writ  of  habeas  corpus  before 
Sawyer,  Circuit  Judge,  and  Sabin.  District 
Judge y  of  the  United  States  Circuit  Court  for  tbe 
Northern  District  of  California.  Granted. 
It  arises  out  of  the  following  facts: 
On  the  8d  of  September,  1«88,  certain  cases 
were  pending  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California, 
between  Frederick  W.  Sharon,  as  Executor,  v. 
David  8.  Terry  and  Sarah  Althea  Terry,  his 
W^e,  and  between  Francis  G.  Newlands,  as 
trustee,  and  others  against  the  same  parties,  on 
demurrers  to  bills  to  revive  and  carry  into  ex- 
ecution the  f  nal  decree  of  the  court  in  the  suit 
of  WiUiam  Sharon  v.  SaraJi  Althm  Bill,  and 
were  decided  on  that  day.  That  suit  was 
brought  to  have  an  alleged  marriage  contract 
between  the  parties  adjudged  to  be  a  forgery, 
and  obtain  its  surrender  and  cancellation. 
The  decree  rendered  adjudged  the  alleged 
marriage  contract  to  be  a  forgery,  and  ordered 
it  to  be  surrendered  and  canceled.  The  decree 
was  rendered  after  the  death  of  William  Shar- 
on, and  was  therefore  entered  as  of  the  day 
when  the  case  was  submitted  to  the  court.  By 
reason  of  the  death  of  Sharon  it  was  necessary, 
in  order  to  execute  the  decree,  that  the  suit 
should  be  revived.  Two  bills  were  filed,  one 
by  the  executor  of  the  estate  of  Sharon,  and 
the  other  a  bill  of  revivor  and  supplemental,  by 
Newlands  as  trustee  for  that  purpose. 

In  deciding  the  cases,  the  court  gave  an  elab- 
orate opinion  upon  the  questions  involved,  and 
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whilst  it  was  being  read  -0611810  disoTderly  pro- 
ceedings took  piaiSe  for  which  the  defendants, 
David  S.  Terry  and  his  wife,  were  adiudged 
guilty  of  contempt  and  ofdered  to  be  impris- 
oned. The  following  is  an  accurate  statement 
of  those  proceedings,  slightly  condensed  from 
the  opinion  of  the  court,  delivered  on  the  sub- 
sequent application  of  David  8.  Terry  to  have 
ithn  order  of  commitment  revoked.  For  the 
-whole  proceeding,  see  JSe  Terry,  86  Fed.  Rep. 
419. 

Shortly  before  the  court  opened,  the  defend- 
ants came  into  the  court-room,  and  took  their 
seats  within  the  bar  at  the  table  next  to  the 
clerk's  desk,  and  almost  immediately  in  front 
of  the  judges,  the  defendant,  David  8.  Terry, 
■being  at  the  time  armed  with  a  bowie-knife 
^concealed  on  his  person,  and  the  defendant, 
Sarah  Althea,  his  wife,  carrying  in  her  hand  a 
small  satchel  which  contained  a  revolver  of  six 
chambers,  five  of  which  were  loaded.  The 
court  at  the  time  was  held  by  the  Justice  of  the 
Supreme  Ck)urt  of  the  United  States  allotted  to 
this  circuit,  who  was  presiding,  the  United 
States  Circuit  Judge  of  this  circuit,  and  the 
United  States  District  Judge  of  the  Distiict  of 
Nevada,  called  to  this  district  to  assist  in  hold- 
ing the  circuit  court.  Almost  immediately  af- 
ter the  opening  of  the  court,  the  presiding  jus- 
tice commenc^  readin^^  its  opinion  in  the  cases 
mentioned,  but  had  not  read  more  than  one 
fourth  of  it  when  the  defendant  Sarah  Althea 
Terry  ai'ose  from  her  seat  and  asked  him,  in  an 
excited  manner,*  whether  he  was  going  to  order 
her  to  give  up  the  marriage  contract  to  be  can- 
celed. 

The  presiding  justice  replied,  "Be  seated, 
madam."  She  repeated  the  question,  and  was 
again  told  to  be  seated.  She  then  cried  out,  in 
a  violent  manner,  that  the  justice  had  been 
bought,  and  wanted  to  know  the  price  he  held 
himself  at;  that  he  had  got  Newlands'  money 
for  his  decision,  and  everybody  knew  it,  or 
words  to  that  effect.  It  is  impossible  to  give 
her  exact  language.  The  judges  and  parties 
present  differed  as  to  the  precise  words  u^ed, 
but  all  concurred  as  to  their  being  of  an  ex- 
ceedingly vituperative  and  insulting  character. 

The  presiding  justice  then  directed  the  mar- 
shal to  remove  her  from  the  court-room.  She 
immediately  exclaimed  that  she  would  not  go 
from  the  room,  and  that  no  one  could  take  her 
from  it,  or  words  to  that  effect.  The  marshal 
thereupon  proceeded  towards  her  to  carry  out 
the  order  for  her  removal  and  conipel  her  to 
leave,  when  the  defendant  David  S.  Terry  rose 
from  his  seat,  evidently  under  ^eat  excitement, 
exclaiming,  among  other  things,  that,  "no 
living  man  shall  touch  my  wife,"  or  words  of 
that  import,  and  dealt  the  marshal  a  violent 
blow  in  his  face.  He  then  unbuttoned  his  coat 
and  thrust  his  hand  under  his  vest,  where  his 
bowie-knife  was  kept,  apparently  for  the  pur- 
pose of  drawing  it,  when  he  was  seized  by  per- 
sons present,  his  hands  held  from  drawing  his 
weapon,  and  he  himself  forced  down  on  his 
back.  The  marshal  then  removed  Mrs.  Terry 
from  the  court-room.  Soon  afterward  Mr. 
Terry  was  allowed  to  rise,  and  was  accompanied 
by  oificers  to  the  door  leading  to  the  corridor  on 
which  was  the  marshal's  oflSoe.  As  he  was  about 
leaving  the  room,  or  immediately^  after  step- 
ping out  of  it, he  succeeded  in  drawmg  his  knife, 
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when  his  arms  were  seized  by  a  deputy  mar- 
shal and  others  present,  to  prevent  him  from 
using  it,  and  they  were  able  to  take  it  from  him 
only  after  a  violent  struggle. 

The  petitioner  Neagle  wrenched  the-  knife 
from  his  hand,  whilst  four  other  persons  held 
on  to  the  arms  and  body  of  Terry,  one  of  whom 
presented  a  pistol  to  his  head,  threatening  at 
the  same  time  to  shoot  him  if  he  did  not  give 
up  the  knife.  To  these  threats  Terry  paid  no 
attention,  but  held  on  to  the  knife,  actually 
passing  it  during  the  struggle  from  one  hand 
to  another. 

Mr.  Cross,  a  prominent  attorney, who  on  that 
occasion  sat  next  to  Mrs.  Terry,  a  little  to  her 
left  and  rear,  testifies  that  just  before  she  arose 
to  interrupt  Justice  Field,  she  nervously  worked 
at  the  clasp  of  a  small  satchel  about  nine  inches 
long,  and  tried  to  open  it;  and  not  succeeding. 
In  consequence  of  her  excitement,  she  hasti^ 
sprang  to  her  feet  and  interrupted  the  Justice 
as  hereinbefore  stated.  Knowing  that  she  had 
before  drawn  a  pistol  from  a  similar  satchel  in 
the  master's  room,  he  concluded  at  this  time 
that  she  was  trying  to  get  her  pistol  out,  and 
he  consequently  held  himself  in  readiness  to 
seize  her  arm  as  soon  as  it  should  appear,  and 
endeavor  to  prevent  its  use  until  he  could  get 
assistance,  his  right  arm  being  partially  dis- 
abled. For  one  occasion  in  the  master's  office 
see  Sharon  v.  HiU,  11  Sawy.  128. 

At  this  time  Mrs.  Terry  sat  directly  in  front 
of  Justice  Field  and  the  Circuit  Judge,  less 
than  four  yards  from  either.  A  loaded  revolver 
was  afterwards  taken  from  this  satchel  by  the 
marshal.  For  their  conduct  and  resistance  to 
the  execution  of  the  order  of  the  court,  the  de- 
fendants Sarah  Althea  Terry  and  David  8. 
Terry  were  adjudged  guilty  of  contempt  and 
ordered  to  be  impnsoned,  the  former  for  thirty 
days  and  the  latter  for  six  months. 

In  consequence  of  the  imprisonment  which 
followed,  various  threats  of  personal  violence 
to  Justice  Field  and  the  Circuit  Judge  were 
made  by  Terry  and  his  wife.  Those  threats 
were  that  they  would  take  the  lives  of  both  of 
those  Judges;  those  against  Justice  Field  were 
sometimes  that  they  would  take  his  life  direct- 
ly, at  other  times  that  the^  would  subject  him 
to  great  persontd  indignities  and  humiliations, 
and  if  he  resented  it  they  would  kill  him. 

These  threats  were  not  made  in  ambiguous 
terms,  but  openly  and  repeatedly,  not  to  'one 
person,  but  to  many  persons,  until  they  became 
the  subject  of  conversation  throughout  the  State 
and  of  notice  in  the  public  journals.  Reports 
of  these  threats  through  the  press  and  through 
reports  of  the  United  States  Marshal  and  United 
States  Attorney  reached  Washington,  and  in 
consequence  of  them  the  Attomey-Qeneral 
thought  proper  to  give  instructions  to  the  Mar- 
shal of  the  United  States  for  the  Northern  Dis- 
trict of  California  to  take  proper  measures  to 
protect  the  persons  of  those  judges  from  vio- 
lence at  the  hands  of  Terry  and  his  wife.  On 
the  return  of  Justice  Field  from  Washington 
to  attend  his  circuit  in  June  last,  the  probabil- 
ity of  an  attack  by  Judge  Terry  upon  him  was 
the  subject  of  conversation  throughout  the  State 
and  of  notices  in  some  of  the  journals  in  the 
City  of  San  Francisco.  It  was  the  general  ex- 
pectation that  if  Judge  Terrv  met  Justice  Field 
violence  would  be  attempted  upon  the  latter. 
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Id  consequence  of  this  general  belief  and  ex- 
■pc otalion,  and  the  fact  that  the  Attorney-Gen- 
eral of  the  United  States  had  given  instructions 
10  the  marshal  to  see  that  the  persons  of  Jus- 
•tic-e  Field  and  of  the  Circuit  Judge  should  be 
protected  from  violence,  the  Marshal  of  the 
JHortbem  District  appointed  the  petitioner  in 
this  case,  David  Neagle,  to  accompany  Mr. 
Justice  Field  whilst  engaged  in  the  perform- 
ance of  bis  duties  and  whilst  passing  from  one 
district  to  another  within  his  circmt,  so  as  to 
guard  him  against  the  threatened  attacks.  He 
was  specially  commissioned  as  a  deputy  by  Mr. 
Pranks,  v.- hose  instructions  to  him  were  that  he 
should  protect  Justice  Field  at  all  hazards/ 
and  knowing  the  violent  and  desperate  char- 
acter of  Terry,  that  he  should  be  active  and 
alert,  and  be  fully  prepared  for  any  emergency, 
but  not  to  be  rash;  and  in  case  any  violence  was 
attempted  from  anyone,  to  call  upon  the  assail- 
ant to  stop,  and  to  inform  him  that  he  was  an 
officer  of  the  United  States. 

Judge  Terry  was  a  man  of  great  size  and 
streng^,  who  had  the  reputation  of  being  al- 
ways armed  with  a  bowie-knife,  in  the  use  of 
which  he  was  specially  skilled,  and  of  showing 
great  readiness  to  draw  and  use  it  upon  persons 
towards  whom  he  entertained  any  enmity  or 
had  any  grievance,  real  or  fancied. 

On  the  8th  of  August,  1880,  Justice  Field 
left  San  Francisco  for  Los  Angeles  in  order  to 
hear  a  habeas  corpus  case  which  was  return- 
able before  him  at  that  city  on  the  10th  of  Au- 
gust, and  also.to  be  present  at  the  opening  of 
the  court  on  the  12th.  He  was  accompanied 
by  Deputy  Marshal  Neagle,  the  petitioner. 
Justice  Field  heard  the  halieas  corpus  case  on 
the  10th  of  August.  On  the  12th  of  August  he 
opened  the  circuit  court,  Judge  Ross  sitting 
with  him,  and  he  delivered  on  the  latter  day  an 
opinion  in  an  important  land  case,  and  also  an 
opinion  in  the  habeas  corpus  case.  On  the  fol- 
lowing day  the  court  heard  an  application  for 
an  injunction  in  ai>  important  water  case  from 
San  Diego  Countv.  No  other  cases  being 
ready  for  hearing  before  the  circuit  court,  he 
took  the  train  on  Tuesday,  the  18th,  at  1.80 
o'clock  in  'the  afternoon,  ^or  San  Francisco, 
where  he  was  expected  to  hear  a  case  then 
awaiting  his  arrival  immediately  upon  his  re- 
turn, bemg  accompanied  on  his  return  by  Depu- 
ty Marshal  Neagle.  On  the  morning  of  the 
Vlth,  between  the  hours  of  seven  and  eight,  the 
train  arrived  at  Lathrop,  in  San  Joaquin  Coun- 
ty, which  is  in  the  Northern  District  of  Cali- 
fornia, a  station  at  which  the  train  stopped  for 
breakfast  Justice  Field  and  the  Deputy  Mar- 
shal at  once  entered  the  dining-room  there  to 
take  their  breakfast,  and  took  their  seats  at 
the  third  table  in  the  middle  row  of  tables. 
Justice  Field  seated  himself  at  the  extreme  end, 
OD  the  side  looking  toward  the  door.  The 
Deputy  Marshal  took  the  next  seat  on  the  left 
of  the  Justice.  What  subsequently  occurred 
is  thus  stated  in  the  testimonv  of  Justice  Field: 

"A  few  minutes  afterward  Judge  Terry  and 
his  wife  came  in.  When  Mrs.  Terry  saw  me, 
which  she  did  directly  she  got  diagonally  oppo- 
site me,  she  wheeled  around  suddenly  and  went 
out  in  great  haste.  I  afterwards  understood, 
as  you  heard  here,  that  she  went  for  her  satchel. 
Judge  Teny  walked  past,  opposite  to  me,  and 
took  his  seat  at  the  second  table  below.    The 
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only  remnrk  I  made  to  Mr.  Neagle  was,  'There 
is  judge  Terry  and  his  wife.*  He  remarked, 
*I  see  him.'  Not  another  word  was  said.  I 
commenced  eating  my  bieakf ast.  I  saw  Judge 
Tenr  take  his  seat.  In  a  moment  or  two  after- 
wards I  looked  round  and  saw  Judge  Terry 
rise  from  his  seat.  I  supposed  at  the  time  he 
was  going  out  to  meet  his  wife,  as  she  had  not 
returned,  so  I  went  on  with  my  breakfast.  It 
seems,  however,  that  he  came  round  back  of 
me — I  did  not  see  him — and  he  struck  me  a 
violent  blow  in  the  face,  followed  instantane- 
ously by  another  blow.  Coming  so  immedi- 
ately together,  the  two  blows  seemed  like  one 
assault.  I  heard  'Stop,  stop,'  cried  by  Neagle. 
Of  course  I  was  for  a  moment  dazed  by  the 
blows.  I  turned  my  head  round  and  I  saw  that 
great  form  of  Terry,  with  his  arm  raised  and 
bis  tists  clenched  to  strike  me.  I  felt  that  a 
terrific  blow  was  coming,  and  his  arm  was  de- 
scending in  a  curved  way,  as  though  to  strike 
the  side  of  my  temple,  when  I  heard  Neagle 
cry  out,  'Stop,  stop!  I  am  an  officer.'  Instant- 
ly two  shots  followed.  I  can  only  explain  the 
second  shot  from  the  fact  that  he  did  not  fall 
instantly.  I  did  not  get  up  from  my  seat,  al- 
though it  is  proper  for  me  to  say  that  a  friend 
of  mme  thinks  that  I  did;  but  I  did  not.  I 
looked  around  and  saw  Terry  on  the  floor.  I 
looked  at  him  and  saw  that  peculiar  movement 
of  the  eyes  that  indicates  the  presence  of  death. 
Of  course  it  was  a  great  shock  to  me.  It  is 
impossible  for  anyone  to  see  a  man  in  the  full 
vi^r  of  life,  with  all  those  faculties  that  con- 
stitute life,  instantly  extinguished,  without  be- 
ing affected;  and  I  was.  I  looked  at  him  for 
a  moment,  then  rose  from  mv  seat,  went  around 
aud  looked  at  him  again,  ana'passed  on.  Great 
excitement  followed.  A  gentleman  came  to 
me  whom  I  did  not  know,  but  I  think  it  was 
Mr.  Lidgerwood,  who  has  been  examined  as 
a  witness  in  this  case,  and  said:  'What  is  this?^ 
I  said:  '  I  am  a  Justice  of  the  Supreme  Court 
of  the  United  States.  My  name  is  Judge  Field. 
Judge  Terry  threatened  my  life,  and  attacked 
me,  and  the  deputy  marshal  has  shot  him.' 
The  deputy  marshal  was  perfectly  cool  and  col- 
lected, and  stated:  'I  am  a  deputy  marshal 
and  I  have  shot  him  to  protect  the  lite  of  Judge 
Field.'  I  cannot  give  you  the  exact  words,  but 
I  give  them  to  you  as  near  as  I  can  remember 
them.  A  few  moments  afterwards  the  deputy 
marshal  said  to  me:  'Judge,  I  think  you  haa 
better  go  to  the  car.*  I  said,  'Very  well.' 
Then  this  gentleman,  Mr.  Lidgerwood,  said: 
'I  think  you  had  better.'  And  with  the  two  I 
went  to  the  car.    I  asked  Mr.  Lidgerwood  to 

fo  back  and  get  my  hat  and  cane,  which  he 
id.  The  marshal  went  with  me,  remained 
for  some  time  and  then  left  his  seat  in  the  car, 
and  as  I  thought  went  back  to  the  dining-room. 
(This  is,  however,  I  am  told,  a  mistake,  and 
that  he  only  went  to  the  end  of  the  car.)  lie 
returned,  and  either  he  or  someone  else  stated 
that  there  was  great  excitement,  that  Mrs. 
Terry  was  calling  for  some  violent  proceed- 
ings. I  must  say  nere  that,  dreadful  as  it  is  to 
take  life,  it  was  only  a  question  of  seconds 
whether  my  life  or  Judge  Terry's  life  should 
be  taken.  I  am  firmly  convinced  that  had  the 
marshal  delayed  two  seconds  both  he  and  my- 
self would  have  been  the  victims  of  Tenrv." 
In  answer  to  a  question  whether  he  had  a 
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Elstol  or  otber  weapon  on  the  occasion  of  the 
omicide,  Justice  Field  replied:  "  No,  sir.  I 
have  never  had  on  my  person,  or  used  a  weapon 
since  I  went  on  the  bench  of  the  Supreme  Court 
of  the  State,  on  October  18, 1857,  except  once." 
That  was  on  an  occasion  when  he  crossed  the 
Sierra  Nevada  Mountains,  in  1862.  *'With 
that  exception,  I  have  not  had  on  my  person, 
or  used,  a  pistol  or  other  deadly  weapon." 

Mr.  Neagle  in  his  testimony  slated  that  be- 
fore tiie  train  arrived  at  Fresno,  he  got  up  and 
went  out  on  the  platform,  leaving  the  train, 
and  there  saw  Judge  Terry  and  his  wife  ^t  on 
the  cars;  that  when  the  train  arrived  at  Merced 
he  spoke  to  the  conductor,  Woodwani,  and  in- 
formed him  that  he  was  a  deputy  United  States 
marshal;  that  Judge  Field  was  on  the  train,  and 
also  Judge  Terry  and  his  wife,  and  that  he  was 
apprehensive  that  when  the  train  arrived  at 
Lathrop  there  would  be  trouble  between  those 
parties,  and  inquired  whether  there  was  any 
officer  at  that  station,  and  was  informed  in  re- 
ply that  there  was  a  constable  there;  that  he 
then  requested  the  conductor  to  send  word  to 
the  officer  to  be  at  Lathrop  on  the  arrivid  of 
the  train,  and  that  he  also  applied  to  other  par- 
ties to  induce  them  to  endeavor  to  secure  as- 
sistance for  him  at  that  place  in  case  it  should 
be  needed.  The  deputy  marshal  further  stated 
that  when  the  train  arrived  at  Lathrop,  Justice 
Field  went  into  the  dining-room,  he  accompa- 
nving  the  justice:  that  they  took  seats  at  a  ta- 
ble; that  shortly  after  they  were  seated  Judge 
Terry  and  his  wife  entered  the  dining-room, 
his  wife  following  him  several  feet  in  the  rear; 
that  when  the  wire  reached  a  point  nearly  op- 
posite Justice  Field,  she  turned  arouDd  and 
went  out  rapidly  from  the  room,  and,  as  ap- 
peared from  what  afterward  followed,  she  went 
to  the  car  to  get  her  satchel.  When  she  re- 
turned from  the  car  the  satchel  was  taken  from 
her,  and  it  was  found  to  contain  a  pistol — re- 
volver—containing six  chambers,  all  of  which 
were  loaded  with  ball.  This  pistol  lay  on  the 
top  of  the  other  articles  in  the  satchel.  .The 
witness  further  stated  that  Judge  Terry  passed 
down  opposite  Justice  Field,  to  a  table  below 
where  they  were  sitting;  that  in  a  few  minutes, 
whilst  Justice  Field  was  eating.  Judge  Terry 
rose  from  his  seat,  went  around  behind  him — 
the  justice  not  seeing  him  at  the  time — and 
struck  him  two  blows,  one  on  the  side  and  the 
other  on  the  back  of  the  head;  that  the  second 
blow  followed  the  other  immediately;  that  one 
was  given  with  the  riffht  hand  and  the  other 
with  the  left;  that  Judge  Terry  then  drew  back 
his  hand,  with  his  fist  cleoched,  apparently  to 
eive  the  justice  a  violent  blow  on  the  side  of 
Lis  head,  when  he,  Neagle,  sprang  to  his  feet, 
calling  out  to  Terry,  "Stop,  stop!  I  am  an  of- 
ficer;" that  Terry  bore  at  the  time  on  his  face 
an  expression  of  intense  hate  and  passion,  the 
most  malignant  the  witness  had  ever  seen  in  his 
life,  and  that  he  had  seen  a  great  many  men  in 
his  time  in  such  situations,  and  that  the  ex- 
pression meant  life  or  death  for  one  or  the 
other;  that  as  he  cried  out  those  words,  "Stop, 
stop!  I  am  an  officer,"  he  jumped  between 
Terry  and  Justice  Field,  and  at  that  moment 
Judge  Terry  appeared  to  recognize  him,  and 
instantly,  with  a  growl,  moved  his  right  hand 
to  his  left  breast,  to  the  position  where  he 
usually  carried  his  bowie-knife;  that,  as  his 
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hand  got  there,  the  deputy  marshal  raised  his 

gistol  and  shot  twice  in  rapid  succession,  kill- 
ig  him  almost  instantly.  He  further  stated 
that  the  position  of  Judge  Field  was  such — his 
legs  being  at  the  time  under  the  table,  and  he 
sitting — that  it  would  have  been  impossible  for 
him  to  have  done  anything  even  if  he  had  been 
armed,  and  that  Judge  Terry  had  a  very  furi- 
ous expression,  which  was  characterised  hy 
the  witness  as  that  of  an  infuriated  giant.  Efe 
also  added,  that  his  cry  to  him  to  stop  was  so 
loud  that  it  could  be  heard  throughout  the 
whole  room,  and  that  he  believed  that  a  delay 
in  shooting  of  two  seconds  would  have  been 
fatal  both  to  himself  and  Justice  Field. 

The  facts  thus  stated  in  the  testimony  of 
Justice  Field  and  the  petitioner  were  corrobo- 
rated by  the  testimony  of  all  the  witnesses  ta 
the  transaction.  The  petitioner  soon  after- 
wards accompanied  Justice  Field  to  the  car, 
and  whilst  in  the  car  he  was  arrested  by  a  con- 
stable, and  at  the  station  below  Lathrop  wa» 
taken  by  that  officer  from  the  car  to  Stockton, 
the  county  seat  of  San  Joaquin  County,  where 
he  was  lodged  in  the  county  jail.  Mr.  Justice 
Field  was  obliged  to  continue  on  to  San  Fran- 
cisco without  the  protection  of  any  officer. 
On  the  evening  of  that  day  Mrs.  Terry,  who 
did  not  see  the  transaction,  but  was  at  the 
time  outside  of  the  dining-room,  made  an  affi- 
davit that  the  killing  of  Judge  Terry  was  mur- 
der, and  charged  Justice  field  and  Deputy- 
Marshal  Neagle  with  the  commission  of  the 
crime.  Upon  this  affidavit,  a  warrant  was  is- 
sued  by  a  justice  of  the  peace  at  Stockton* 
against  Neagle  and  also  against  Justice  Field. 
Subsequently  after  the  arrest  of  Justice  Field, 
and  after  his  being  released  by  the  United 
States  Circuit  Court  on  habeas  corpus  upon  hi» 
own  recognizance,  the  proceeding  against  him 
before  the  justice  of  the  peace  was  dismissed, 
the  governor  of  the  State  having  written  a  let- 
ter to  tJtie  Attorney-Gteneral  of  the  State,  de- 
claring that  the  proceeding,  if  persisted  in, 
would  be  a  burning  disgrace  to  the  State,  and. 
the  Attorney-General  having  advi^  the  Dis- 
trict Attorney  of  San  Joaquin  County  to  dis- 
miss it.  There  was  no  other  testimony  what- 
ever before  the  justice  of  the  peace  except  the 
affidavit  of  Sarah  Althea  Terry  upon  which 
the  warrant  was  issued. 

In  the  suit  of  William  Sharon  against  Mrs. 
Terry  in  the  Circuit  Court  of  the  United  Stales 
it  was  adjudged  that  the  alleged  marriage  con- 
tract between  her  and  Sharon,  produced  by  her, 
was  a  forgery,  and  it  was  held  that  she  had  at- 
tempted to  support  it  by  perjury  and  suborna- 
tion of  perjury.  She  had  also  made  threats 
during  the  past  year,  and  up  to  the  time  of  the 
shooting  of  Judge  Terry,  that  she  would  kill 
the  circuit  judge  and  Justice  Field,  aod  she 
repeated  that  threat  up  to  the  time  she  made 
her  affidavit  for  the  arrest  of  Justice  Field  and 
Neagle;  and  that  she  had  made  such  threats 
was  a  notorious  fact  in  Stockton  and  through- 
out the  State. 

The  petition  was  accordingly  presented,  on 
behalf  of  Neagle,  to  the  Circuit  Court  of  the 
United  States  for  a  writ  of  habeas  corpus  ia 
this  case,  alleging,  among  other  things,  that  he 
was  aricste  I  and  confined  in  prison  for  an  act 
done  by  him  in  the  performance  of  his  duty, 
namely,  the  protection  of  Mr.  Justice  Field, . 
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and  taken  away  from  the  further  protection 
which  he  was  ordered  to  give  to  him.  The 
writ  was  issued,  and  upon  its  return  the  sheriff 
of  San  Joaquin  County  produced  a  copy  of  the 
warrant  issued  hy  the  justice  of  the  peace  of 
that  county,  and  of  the  affidavit  of  Sarah  Al- 
chea  Terry  upon  which  it  was  issued.  A  tra- 
Terse  to  that  return  was  then  filed  in  this  case, 
presenting  various  grounds  why  the  petitioner 
should  not  be  held,  the  most  important  of 
which  were,  that  an  officer  of  the  United 
States,  specially  charged  with  a  particular  duty, 
that  of  protecting  one  of  the  justices  of  the  Su- 
preme Court  of  the  United  States  whilst  en- 
gaged in  the  performance  of  his  duty,  could 
Dot^  for  an  act  constituting  the  very  perform- 
ance of  that  duty,  be  taken  from  the  further 
discharge  of  his  duty  and  imprisoned  by  the 
state  authorities,  and  that  when  an  officer  of 
the  United  States  in  the  discharge  of  his  du- 
ti@  is  charged  vnth  an  offense  consisting  in  the 
performance  of  those  duties,  and  is  sought  to 
be  arrested,  and  taken  from  the  further  per- 
formance of  them,  he  can  be  brought  before 
the  tribunals  of  the  nation  of  which  he  is  an 
officer,  and  the  fact  then  inquired  into.  The 
Attorney-General  of  the  State  appeared  with 
the  District  Attorney  of  San  Joaquin  County, 
and  contended  that  the  offense  of  which  the  pe- 
titioner is  charged  could  only  be  inquired  into 
before  the  tribunals  of  the  State. 

The  question  of  the  jurisdiction  of  the  na^ 
tional  tribunal  to  interfere  in  the  matter  was 
elaborately  argued  by  counsel,  the  Attorney - 
General  of  the  State  and  Mr.  Langhome  appear- 
ing with  the  District  Attorney  of  San  Joaquin 
County  on  behalf  of  Uie  State,  and  Mr.  Carey, 
United  States  Attorney,  and  Messrs.  Herrin, 
Mesfck  and  Wilson  appearing  on  behalf  of  the 
petitioner.  The  latter  did  not  pretend  that  any 
person  in  this  State,  high  or  low,  who  com- 
mitted a  crime,  might  not  be  tried  by  the  local 
authorities  if  it  were  a  crime  against  the  State, 
but  that  when  in  the  performance  of  his  duties 
That  alleged  crime  consisted  in  an  act  which  is 
deemed  a  part  of  the  performance  of  a  duty  de- 
TolTcd  upon  him  by  the  laws  of  the  United 
States,  it  was  within  the  competency  of  the 
bational  tribunals  to  determine  m  the  first  in- 
gtance  whether  that  act  were  a  duty  devolving 
upon  him,  and  if  it  was  a  duty  devolving  upon 
him  the  officer  had  committed  no  offense 
against  the  State  and  was  entitled  to  be  dis- 
charged. 

Mestn.  John  T.  Carey*  V,  8.  ^<<y.,Rich- 
ard  S*  Hesick,  Samnel  H.  Wilson, 
Wm.  F.  Herrin,  W.  L.  Dudley,  C  L. 
Ackerman*  J.  C.  Campbell,  and  H.  C. 
McPike  for  the  petitioner, 

MestTS,  6.  A  Johnson,  Atty-Oen,,  of  the 
State  of  California,  J.  P.  Langhome, 
Aver^  C.  White,  DUt,  Atty.  of  San 
Joaqum  County,  Cal.,  for  the  respondent. 


*,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  petitioner  has  sued  out  a  writ  of  habeas 
corpas,  returnable  before  the  court,  alleging 
that  be  is  unlawfully  deprived  of  his  liberty 
and  imprisoned  by  virtue  of  a  warrant  issued 
by  a  justice  of  the  peace  of  San  Joaquin  Coun- 
ty, in  this  State,  charging  him  with  a  felonious 
lu>micide,  whilst  the  act  tnus  characterized  was 
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a  lawful  act  performed  in  the  discharge  of  his 
duties  as  an  officer  of  the  United  States;  and 
the  first  question  presented  is  whether  this 
court  has  jurisdiction  to  inquire  into  the  truth 
of  that  allegation. 

Upon  the  question  of  jurisdiction,  section 
751,  Rev.  Stat,  provides  that  "the  supreme 
court  and  the  circuit  and  district  courts  shall 
have  power  to  issue  writs  of  habeas  corpus;" 
and  section  752  further  provides  that  "  the  sev- 
eral justices  and  judges  of  the  said  courts, 
within  their  respective  jurisdictions,  shall  have 
power  to  grant  writs  of  habeas  corpus  for  the 
purpose  of  an  inquiry  into  the  cause  of  re- 
straint of  liberty."  There  is  no  limit  in  these 
provisions  to  the  jurisdiction  of  these  courts  and 
judges  to  inquire  into  the  restraint  of  liberty  of 
any  person.  But  section  758  prescribes  some 
limitations,  among  which  is  "that  the  writ 
shall  not^extend  to  a  prisoner  in  jail,  .  .  .  un- 
less he  is  in  custodv  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States  or 
of  an  order,  process,  or  decree  of  a  court  there- 
of, or  in  custody  in  violation  of  the  Constitu- 
tion, or  of  a  law  or  treaty  of  the  United  States," 
and  this  legislation,  in  the  language  of  the 
Chief  Justice,  in  Ex  parte  McCardU,  78  U.  S. 
6  Wall.  825,  826  [18  L.  ed.  817],  in  conjment- 
ing  upon  the  same  provision  in  a  prior  Act "  is 
of  the  most  comprehensive  character.  It 
brings  within  the  habeas  corpus  jurisdiction  of 
every  court  and  of  every  judge,  every  possible 
case  of  privation  of  liberty,  contrary  to  the  Na- 
tional Constitution,  treaties  or  laws.  It  is  im- 
possible to  widen  this  jurisdiction." 

And  again,  in  Ex  parte  Boyall,  117  U.  S.  249 
[29  L.  ed.  870],  the  supreme  court  says:  "As 
the  judicial  power  of  the  nation  extends  to  all 
cases  arising  under  the  Constitution,  the  laws 
and  treaties  of  the  United  States;  ad  the  privi- 
lege of  the  writ  of  habeas  corpus  cannot  be  sus- 
pended unless  when  in  cases  of  rebellion  or 
invasion  the  public  safety  may  require  it;  and 
as  Congress  has  power  to  pass  all  laws  neces- 
sary and  proper  to  carry  into  execution  the 
powers  vested  by  the  Constitution  in  the  gov- 
ernment of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof,  no  doubt  can  exist  as 
to  the  power  of  Congress  thus  to  enlarge  the 
jurisdiction  of  the  courts  of  the  Union,  and  of 
their  justices  and  judges.  That  the  petitioner 
is  held  under  the  authority  of  a  State  cannot 
affect  the  question  of  the  power  or  jurisdiction 
of  the  circuit  court,  to  inquire  into  the  cause  of 
his  commitment,  and  to  discharge  him  if  he  be 
restrained  of  his  liberty  in  violation  of  the  Con- 
stitution. The  grand  jurors  who  found  the 
indictment,  the  court  into  which  it  was  returned 
and  by  whose  order  he  was  arrested,  and  the 
officer  who  holds  him  in  custody,  are  all,  equal- 
ly with  citizens,  under  a  duty,  from  the  dis- 
charge of  which  the  State  could  not  release 
them,  to  respect  and  obey  the  supreme  law  of 
the  land,  'anything  in  the  Constitution  and  laws 
of  any  State  to  the  contrary  notwithstanding.' 
and  that  equal  power  does  not  belong  to  the 
courts  and  judges  of  the  several  States;  that 
they  cannot,  under  any  authority  conferred  by 
the  State,  discharge  from  custoay  persons  held 
by  authority  of  the  courts  of  the  United  States, 
or  of  commissioners  of  such  courts,  or  by  offi- 
cers of  the  general  government  acting  under  its 
laws,  results  from  the  supremacy  of  the  Con- 
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stitution  and  laws  of  the  United  States."  Able- 
man  V.  Booth,  62  U.  S.  21  How.  506  [16  L.  ed. 
1691;  U.  8,  V.  Tarble,  80  U.  S.  13  Wall.  897  [30 
L.  ed.  597];  Bobb  v.  Connelly,  111  U.  S.  624  [28 
L.  ed.  542], 

We  are  therefore  of  opinion  that  the  circuit 
court  has  jurisdiction  upon  writ  of  habeas  cor- 
pus to  inquire  into  the  cause  of  appeUant's  com- 
mitment, and  to  dischar^  him,  if  he  be  held 
in  custody  in  violation  of  the  Constitution. 

In  the  exercise  of  this  jurisdiction  there  is 
no  conflict  between  the  authority  of  the  State 
and  of  the  United  States.  The  State  in  such 
cases  is  subordinate,  and  the  national  govern- 
ment paramount.  '  'The  Constitution  and  laws 
of  the  United  States  are  the  supreme  law  of  the 
land,  and  to  these  every  citizen  of  every  State 
owes  obedience,  whether  in  his  indiyidual  or 
official  capacihr."  Ex  parte  SiOold,  100  U.  S. 
S92  [25  L.  ed.  724].  See  also  Tennessee  v.  Davis, 
100  U.  S.  257,  258.  [25  L.  ed.  648]. 

The  exclusive  authority  of  the  State  to  de- 
termine whether  an  offense  has  been  committed 
against  the  laws  of  the  State  is  now  earnestly 
pressed  upon  our  attention. 

In  Ex  parte  Siebold  the  court  says:  "It  seems 
to  be  often  overlooked  that  a  National  Consti- 
tution has  been  adopted  in  this  country,  estab- 
lishing a  real  government  therein,  operating 
upon  persons  and  territory  and  things;  and 
which,  moreover,  is,  or  should  be,  as  dear  to 
evervAmerican  citizen  as  his  state  government 
is.  Whenever  the  true  conception  of  the  nature 
of  this  government  is  once  conceded,  no  real 
difficulty  will  arise  in  the  just  interpretation  of 
its  powers.  But  if  we  allow  ourselves  to  re- 
gard it  as  a  hostile  organization,  opposed  to  the 
proper  sovereignty  and  dignity  of  the  state  gov- 
ernments, we  shall  continue  to  be  vexed  with 
difficulties  as  to  its  jurisdiction  and  authority. 
No  greater  jealousy  is  required  to  be  exercised 
toward  this  government  in  reference  to  the 
preservation  of  our  liberties  than  is  proper  to 
be  exercised  toward  the  state  governments.  Its 
powers  are  limited  in  number  and  clearly  de- 
nned, and  its  action  within  the  scope  of  those 
powers  is  restrained  by  a  sufficiently  rigid  bill 
of  rights  for  the  protection  of  its  citizens  from 
oppression.  The  true  interest  of  the  i)eople  of 
this  country  requires  that  both  the  national  and 
state  governments  shall  be  allowed,  without 
jealous  interference  on  either  side,  to  exercise  all 
the  powers  which  respectively  belong  to  them 
according  to  a  fair  and  practical  construction 
of  the  Constitution.  State  rights  and  the  rights 
of  the  United  States  should  be  equally  respect- 
ed. Both  are  essential  to  the  preservation  of 
our  liberties  and  the  perpetuity  of  our  institu- 
tions. But,  in  endeavoring  to  vindicate  the 
one,  we  should  not  allow  our  zeal  to  nullify  or 
impair  the  other."  100  U.  S.  894  [25  L.  ed. 
725].  See  Tennessee  v.  Datis,  100  U.  8.  266, 267 
[25  L.  ed.  651]. 

This  court,  then,  has  jurisdiction  to  inquire 
upon  this  writ  into  the  cause  of  the  imprison- 
ment of  the  petitioner,  and  if,  upon  such  in- 
quiry, he  is  found  to  be  "in  custody  for  an  act 
done  or  committed  in  pursuance  of  a  law  of  the 
United  States,"  then  he  is  in  custody  in  viola- 
tion of  the  Constitution  and  laws  of  the  United 
States,  and  he  is  entitled  to  be  discharged,  no 
matter  from  whom  or  under  what  authority  the 
process  under  which  he  is  held  may  have  issued 
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-:-the  Constitution  and  laws  of  the  United  States 
made  in  pursuance  thereof  being  the  supreme 
law  of  the  land. 

The  homicide  in  question,  if  an  offense  at  all, 
is,  it  must  be  conccKled,  an  offense  under  the 
laws  of  the  State  of  California,  and  only  the 
State  can  deal  with  it  as  such  or  in  that  aspect. 
It  is  not  claimed  to  be  an  offense  under  the  laws 
of  the  United  States.  But  if  the  kiUing  of 
Terryby  Neaglewasan  "act  done  .  .  .  in  pur- 
suance of  a  law  of  the  United  States,"  vrithin 
the  powers  of  the  national  government,  then  it 
is  not,  and  it  cannot  be,  an  offense  against  the 
laws  of  the  State  of  California,  no  mattei  what 
the  statute  of  that  State  may  be,  the  laws  of 
the  United  States  bein^  the  supreme  law  of  the 
land.  A  state  law  which  contravenes  a  valid 
law  of  the  United  States  is,  in  the  nature  of 
things,  necessarily  void — a  nullity.  It  must 
give  place  to  the  "supreme  law  of  the  land." 
In  legal  contemplation  there  can  no  more  be 
two  valid  laws  which  are  in  conflict,  operating 
upon  the  same  subject-matter  at  the  same  time, 
than  in  physics  two  bodies  can  occupy  the  same 
space  at  the  same  time. 

But,  as  we  have  seen  by  the  authorities  cited, 
it  is  the  exclusive  province  of  the  judiciary  of 
the  United  States  to  ultimately  and  conclusive- 
ly  determine  any  question  of  right,  civil  or 
criminal,  arising  under  the  laws  of  the  United 
States.  It  is  therefore  the  prerogative  of  the 
national  courts  to  conclusively  construe  the  na- 
tional statutes  and  determine  whether  the  homi- 
cide in  question  was  the  result  of  an  "act  done 
in  pursuance  of  a  law  of  the  United  States," 
and  when  that  question  has  been  determined  in 
the  affirmative,  the  petitioner  must  be  dis- 
charged, and  the  State  has  nothing  more  to  do 
with  the  matter.  All  we  claim  is  the  right  to 
determine  the  question.  Was  the  homicide  the 
result  of  "an  act  done  in  pursuance  of  a  law  of 
the  United  States?"  and  if  so,  discharge  the  pe- 
titioner. 

As  incidental  to  and  involved  in  that  ques- 
tion, it  is  necessary  to  inquire  whether  the  act 
of  the  petitioner  was  performed  under  such  cir- 
cumstances as  to  justify  it.  If  it  was,  then  he 
was  in  the  line  of  his  duty.  If  not,  then  it 
was  outside  his  duty.  We  do  not  make  the 
inquiry  at  all  for  the  purpose  of  determining 
whether  the  act  was  an  offense,  or  justifiable 
under  the  statutes  of  the  State.  We  do  not 
assume  to  consider  the  case  in  that  aspect  at  all. 
We  simply  determine  whether  it  was  an  act 
performed  in  pursuance  of  a  law  of  the  Unitai 
States.  Nor  ao  we  act  in  this  matter  because 
we  have  the  slightest  doubt  as  to  the  impartial- 
ity of  the  State  courts,  and  their  ability  and 
disposition  to,  ultimately,  do  exact  justice  to 
the  petitioner.  We  have  not  the  slightest  doubt 
or  apprehension  in  that  particular;  but  there  is 
a  principle  involved.  The  question  is.  Has  the 
petitioner  a  right  to  have  his  acts  adjudged, 
and,  if  found  to  have  been  performed  in  the 
strict  line  of  his  authority  ahd  duty,  a  further 
right  to  be  protected  by  that  sovereignty  whose 
servant  he  is  and  whose  laws  he  was  execut- 
ing? If  he  has  that  right,  then  there  is  no  en- 
croachment upon  the  state  jurisdiction,  and  this 
court  must  necessarily  entertain  his  petition 
and  determine  his  rights  under  it,  and  under 
the  laws  of  the  United  States.  It  has  no  dis- 
cretion.   It  cannot  decline  to  hear  him  with- 
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oot  an  utter  disregard  of  one  of  the  most 
important  duties  imposed  upon  it  by  the  Con- 
stitution and  ]aw8  of  the  Umted  States.  What 
the  state  tribunals  might  or  might  not  do  in 
this  particular  instance  is  not  a  matter  for  a 
moment's  consideration.  The  question  is,  What 
are  the  rights  of  the  petitioner  as  to  having  his 
caae  heani  and  disposed  of  in  the  courts  of 
the  soYereignty  whose  servant  he  is  and  whose 
laws  he  was  employed  in  executing?  If  he 
has  a  right  to  be  heard  in  this  court,  then  we 
must  hear  him,  willing  or  unwilling.  There 
ia  no  alternative.  Whether  the  writ  should  issue, 
in  this  case,  whs  not  a  question  of  ''expe- 
diency/' and  whether  the  petitioner  shall  be 
discharged  or  remanded  is  not  a  question  of 
'*  policy  "or  "  comity,"  as  suggested  in  some 
quarters.  It  is  a  question  of  personal  right  and 
persona]  liberty  arising  under  the  Constitu- 
tion and  laws  of  the  United  States,  which  the 
court  cannot  ignore.  There  is  a  class  of  cases, 
of  which  Ex  parte  BaycUlSa  an  example,  in 
which  the  court  may  exercise  a  discretion  as  to 
the  time  of  interference,  but,  in  our  opinion, this 
i«  not  one  of  them.  ^ parte  BoyaXl,  117  U.  S. 
251  [29  L.  ed.  871J. 

But  if  it  rests  in  our  discretion  to  discharge 
or  remand  the  petitioner  to  the  state  courts,  to 
be  there  first  tried  for  an  offense  against  the 
State,  whOe  we  are  satisfied  that  he  is  entitled 
to  he  discharged,  to  what  useful  end  would  he 
he  sent  back,  since  upon  being  tried  and  con- 
victed he  would  still  be  discharged  by  the  na- 
tional courts  on  habeas  corpus,  if  the  act  should 
appear  to  them  to  have  been  performed  in  pur- 
suance of  a  law  of  the  United  States?  This 
would  he  hut  to  put  the  State  to  great  useless  ex- 
pense, and  subject  the  petitioner,  if  guilty  of 
DO  ofitense,  to  unjust  imprisonment  in  violation 
of  bis  legal  rights,  until  his  trial  could  be  had, 
and  his  writ  of  habeas  corpus  afterwards  again 
sued  out,  heard  and  decided,  when  the  result, 
in  all  probability,  would  at  last  be  the  same. 
Evidently,  public  justice  demands  that  the 
case  should  be  "summarily"  decided  now,  as 
required  hy  section  761,  Bev.  Stat.  The  court 
has  no  right  to  trifle  with  the  petitioner's  con- 
stitutional rights  hj  unnecessarily  subjecline 
him  to  unjust  imprisonment,  great  expense  ana 
vexatious  delays.  In  case  of  a  remand  and 
conviction,  the  national  courts  must  hear  and 
decide  the  case  at  last.  Far  better  for  all  con- 
cerned that  theyshould  decide  it  now,  and  for- 
ever end  it.  We  have  no  desire  to  usurp  a 
joiiadlction  that  does  not  belong  to  us.  We 
have  enough  to  do  in  exercising  the  admitted 
jurisdiction  conferred  upon  us,  without  seeking 
to  enlarge  it  in  the  smallest  particular,  but  we 
must  perform  our  duty  as  we  understand  it,  be 
the  consequences  what  they  may. 

The  statutes  of  the  United  States  also  make 
ample  provision  for  giving  full  effect  to  the 
jurjjadiction  of  this  court  in  cases  where  the 
petitioner  alleges  that  he  is  restitiined  of  his 
liberty  in  violation  of  the  Constitution  or  of  a 
law  olTthe  United  States,  in  section  760,  which 
reads  s&  follows,  to  wit: 

*'  Hendin^  the  proceedings  or  appeal  in  the 
cases  mentioned  in  the  three  preceding  sec- 
tioas,  and  until  final  judgment  therein,  and 
after  final  judgment  or  discharge,  any  pro- 
ceeding a^inst  the  person  so  imprisoned  or 
oonfined  or  restrained  of  his  liberty,  in  any 
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state  court,  or  by  or  under  the  authority  of 
anj  State,  for  any  matter  so  heard  and  deter- 
mined, or  in  process  of  being  heard  and  de- 
termined, under  such  writ  of  habeas  corpus, 
shall  be  deemed  null  and  void." 

It  is  therefore  only  necessary,  in  order  to 
dispose  of  the  case,  to  inquire  and  ascertain 
whether  the  petitioner  is  in  custody  for  an  act 
done  in  pursuance  of  a  law  of  the  United 
States. 

As  we  have  seen  from  the  statement  of  facts, 
Mr.  Justice  Field,  of  the  United  States  Su- 
preme Court,  allotted  to  the  Ninth  Circuit, 
was  traveling,  officially,  from  one  part  of  his 
circuit  to  another,  in  pursuance  of  the  require- 
ments of  the  statutes  of  the  United  States,  for 
the  purpose  of  holding  a  circuit  court.  By 
reason  of  threats  against  his  life  made  by  dis- 
satisfied litigants,  generally  known  and  pub- 
lished in  the  newspapers  and  brought  to  the 
knowledge  of  the  United  States  Marshal  for 
the  Northern  District  of  California,  and  by 
him  called  to  the  attention  of  the  Attomev- 
Gteneral  of  the  United  States,  that  ofiicer  di- 
rected the  marshal  to  furnish  the  justice  with 
protection  while  thus  engaged  in  the  perform- 
ance of  his  judicial  auties  on  the  circuit.  The 
marshal,  deeming  it  proper,  furnished  the  nec- 
essary protection  by  assigning  that  duty  to  the 
petitioner,  who  was  a  United  States  Deputy 
Marshal.  The  claim  is  that  the  petitioner,  as 
such  deputy  marshal,  was  affording  the  only 

{>rotection  practicable  to  Justice  Field,  in  the 
awful  dischar^  of  his  dutv,  when  the  homi- 
cide was  committed,  and  that  the  killing  was 
necessary  for  the  preservation  of  the  lives  of 
both  Justice  Field  and  himself  at  the  time  the 
fatal  shot  was  fired.  The  homicide  was  com- 
mitted at  Lathrop,  and  not  upon  land  pui^ 
chased  hy  the  United  States  with  the  consent 
of  the  State  for  the  needful  uses  of  the  United 
States,  in  pursuance  of  article  1,  section  8,  of 
the  Constitution. 

Conceding  the  points  to  be  as  stated,  do  they 
present  a  case  of  an  act  performed  in  pursu- 
ance of  a  law  of  the  United  States,  subject  to 
their  jurisdiction  and  to  the  jurisdiction  of  this 
court,  and  is  the  petitioner  held  under  an  ar- 
rest on  a  charge  of  murder  by  the  State  *'  in 
custody  in  violation  of  the  Constitution  or 
laws  of  the  United  States,"  within  the  mean- 
ing of  the  statute? 

It  is  urged  that  since  the  homicide  was  com- 
mitted in  the  State  at  large,  and  not  in  the 
court  house  or  upon  land  within  the  exclusive 
jurisdiction  of  the  United  States,  the  question 
as  to  whether  the  homicide  is  murder  is  a  ques- 
tion arising  exclusively  under  the  laws  of  the 
State,  and  that  it  can  be  investigated  and  deter- 
mined by  the  state  courts  alone.  It  is  ad  mitted 
on  the  part  of  the  State  that  the  United  States 
has  exclusive  jurisdiction  over  the  custom-house 
block  and  "over  all  places  purchased  by  the 
consent  of  the  Legislature  of  the  State,  in  which 
the  same  shall  be,  for  the  erection  of  forts, 
magazines,  arsenals,  dockyards,  and  other  need- 
ful buildings,"  in  pursuance  of  section  8,  article 
1,  of  the  Nationai  Constitution,  and  that  the 
State  has  no  jurisdiction  whatever  of  any  offense 
committed  in  such  places.  But  it  is  contended 
that  the  United  States  has  no  jurisdiction  of 
offenders  outside  the  lands  so  purchased,  in 
other  portions  of  the  State,  but  that  in  the  State 
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at  large  the  jurisdiction  of  the  State  is  exclusive. 
This  proposition,  like  most  others  urged  by 
those  who  insist  on  extreme  state  rights  doc- 
trines, wholly  ignores  the  principle  that  there 
can  be  no  le^al  conflict  or  inconsistency  in 
matters  wherem  the  State  is  subordinate,  and 
the  United  States  paramount — where  the  Oon- 
stitXition  and  laws  of  the  United  States  are  the 
supreme  law  of  the  land.  We  have  already 
seen  that  although  in  certain  cases  the  courts 
of  the  United  States  have  jurisdiction  to  dis- 
charge on  habeas  corpus  prisoners  held  in  cus- 
tody by  the  state  courts  in  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  yet  that 
the  state  courts  "cannot  under  any  authority 
conferred  bv  the  State,  discharge  from  custody 
persons  held  by  authority  of  the  courts  of  the 
United  States,  or  of  commissioners  of  such 
courts,  or  by  officers  of  the  general  government 
acting  under  such  laws/'  and  that  this  "results 
from  the  supremacy  of  the  Constitution  and 
laws  of  the  United  States."  This  principle,  es- 
tablished in  the  Booth  and  Tarble  cases,  was 
recently  properly  recognized  by  the  Supreme 
Court  of  California,  when  upon  the  return  of 
the  writ  of  habeas  corpu^^  in  Terry's  Case,  it 
appearing  that  he  was  in  custody  by  virtue  of 
a  judgment  of  the  United  States  Circuit  Court, 
it  declined  to  require  the  sheriff  to  produce  his 
body.  As  the  powers  and  duties  of  the  state 
and  national  courts  are  by  no  means  reciprocal 
in  this  class  of  cases,  so  they  are  not  reciprocal 
in  the  matter  of  territorial  jurisdiction  men- 
tioned, as  claimed  on  the  part  of  the  State. 
The  Constitution  and  laws  of  the  United  States, 
as  to  those  matters  wherein  they  are  supreme, 
extend  over  every  foot  of  the  territories  of  the 
United  States,  and  the  jurisdiction  of  its  courts 
to  enforce  rights  derived  thereunder  is  as  ex- 
tensive as  the  territory  to  which  they  are  appli- 
cable. 

In  Ex  pctrte  Siebold  the  supreme  court,  in 
reply  to  an  ar^ment  in  favor  of  a  wide  exten- 
sion of  state  rights,  uses  the  following  language 
peculiarly  applicable  to  the  point  now  under 
consideration:  "Somewhat  akin  to  the  argu- 
ment which  has  been  considered  is  the  objec- 
tion, that  the  deputy  marshals  authorized  by 
the  Act  of  Congress  to  be  created  and  to  attend 
the  elections  are  authorized  to  keep  the  peace; 
and  that  this  is  a  duty  which  belongs  to  the 
State  authorities  alone.  It  is  argued  tl^at  the 
preservation  of  peace  and  good  order  in  society 
IS  not  within  the  powers  confided  to  the  gov- 
ernment of  the  United  States,  but  belongs  ex- 
clusively to  the  States. 

"Here,  again,  we  are  met  with  the  theory  that 
the  government  of  the  United  States  does  not 
rest  upon  the  soil  and  territoir  of  the  country. 
We  think  that  this  theory  is  founded  on  an  en- 
tire misconception  of  the  nature  and  powers  of 
that  government.  We  hold  it  to  be  an  incon- 
trovertible principle,  that  the  government  of 
the  United  States  may,  by  means  of  physical 
force,  exercised  through  its  official  agents,  exe- 
cute on  every  foot  of  American  soil  the  powers 
and  functions  that  belong' to  it.  This  neces- 
sarily involves  the  power  to  command  obedi- 
ence to  its  laws,  and  hence  the  power  to  keep 
the  peace  to  that  extent. 

"This  power  to  enforce  its  laws  and  to  exe- 
cute its  functions  in  all  places  does  not  derogate 
from  the  power  of  the  State  to  execute  its  &W6 
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at  the  same  time  and  in  the  same  places.  The 
one  does  not  exclude  the  other,  except  where 
both  cannot  be  executed  at  the  same  time.  In 
that  case  the  words  of  the  Constitution  itself 
show  which  is  to  yield.  'This  Constitution, 
and  all  laws  which  shall  be  made  in  pursuance 
thereof,  shall  ...  be  the  supreme  law  of  the 
land.' "    100  U.  8.  894,  895  p5  L.  ed.  725]. 

And  again,  "The  argument  is  based  on  a 
strained  and  impracticable  view  of  the  nature 
and  powers  of  the  national  government.  It 
must  execute  its  powers  or  it  is  no  government. 
It  must  execute  them  on  the  land  as  well  as  on 
the  sea,  on  things  as  well  as  on  persons.  And, 
to  do  this,  it  must  necessarily  have  the  power 
to  command  obedience,  to  preserve  order  and 
keep  the  peace;  and  no  person  or  power  in  this 
land  has  the  right  to  resist  or  question  its  au- 
thority, so  long  as  it  keeps  within  the  bounds 
of  its  jurisdiction."    Id.  806  [726]. 

The  power  to  keep  the  peace  is  a  police  power, 
and  the  United  States  has  the  power  to  keep 
the  peace  in  matters  affecting  their  sovereignty. 

There  can  be  no  doubt,  then,  that  the  juris- 
diction of  the  United  States  is  not  affected  by 
reason  of  the  place — the  locality — where  the 
homicide  occurred.  If  the  locality  is  a  neces- 
sary element  of  jurisdiction,  a  majority  of  the 
offenses  created  by  the  statutes  would  be  out 
of  their  jurisdiction,  and  the  statutes  creating 
such  offenses  would  be  nullities,  and  practically 
useless. 

For  example,  for  a  quarter  of  a  century  the 
United  States  Courts  in  this  State  were  held  in 
rented  buildings,  owned  by  private  parties. 
They  had  no  jurisdiction  over  them  under  the 
provision  of  section  8,  article  1,  of  the  National 
Constitution;  and  no  jurisdiction  other  than 
that  had  over  other  portions  of  the  country  to 
which  the  Constitution  and  its  laws  extended. 
Had  an  assault  been  committed  in  open  court 
upon  the  judge,  in  one  of  these  buildings,  and 
the  assailing  party  been  slain  by  the  marshal  in 
protecting  the  judge,  under  circumstances  ex- 
cusing or  justifying  the  homicide,  would  it  be 
pretended  that  the  court  would  have  no  juris- 
diction to  protect  him  from  interference  by  the 
state  government?  Or  have  the  United  States 
and  their  courts  no  jurisdiction  over  the  offense 
of  resisting  a  United  States  marshal,  in  the 
lawful  execution  of  the  process  of  the  courts? 
or  over  the  crime  of  counterfeiting  the  coin  or 
forging  the  bonds  or  other  secunties  of  the 
United  States,  or  other  offenses  against  the 
laws,  unless  the  offense  is  committed  in  a  place 
under  the  exclusive  jurisdiction  of  the  United 
States?    Such  a  claim  would  be  preposterous. 

In  the  case  of  Tennessee  v.  Davis  the  defend- 
ant was  indicted  for  murder  in  killing  one 
Haynes  while  he  was  engaged  in  discharging 
his  duties  as  a  deputy  coUector  of  internal  rev- 
enue of  the  United  States,  and  which  killing 
Davis  claimed  was  in  self  defense.  The  case 
was  removed  to  the  Circuit  Court  of  the  United 
States  under  section  648,  Rev.  Stat.  It  was 
contended  that  this  act  was*  an  encroachment 
upon  state  rights,  since  it  took  away  the  right 
of  the  State  to  determine  and  execute  its*  own 
criminal  laws;  and  was  therefore  unconstitu- 
tional. The  supreme  court  sustained  the  act. 
It  was  held  "that  the  United  States  is  a  gov- 
ernment with  authority  extending  over  all  the 
territory  of  the  Union,  acting  upon  the  State 
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and  the  people  of  the  State."  In  deciding  the 
case  the  court  said:  "As  was  said  in  Martin  v. 
Hunter,  14  U.  8.  1  Wheat.  863  [4  L.  ed.  97], 
the  'general  government  must  cease  to  exist 
whenever  it  loses  the  power  of  protecting  itself 
in  the  exercise  of  its  constitutional  powers.'  It 
<;an  act  only  through  its  ofBcers  and  agents, 
and  they  must  act  within  the  States.  If,  when 
thus  acting,  and  within  the  scope  of  their  au- 
thority, those  officers  can  he  arrested  and 
brought  to  trial  in  a  state  court,  for  an  alleged 
offense  against  the  laws  of  the  State,  yet  war- 
*  ranted  by  the  federal  authority  they  possess, 
and  if  the  general  government  is  powerless  to 
interfere  at  once  for  their  protection;  if  their 
protection  must  be  left  to  the  action  of  the 
state  court — the  operations  of  the  general  gov- 
ernment may  at  any  time  be  arrest^  at  the  will 
of  one  of  its  members.  The  legislation  of  a 
Suite  may  be  unfriendly.  It  may  affix  penal- 
ties to  acts  done  under  the  immediate  direction 
of  the  national  government,  and  in  obedience 
to  its  laws.  It  may  deny  the  authority  con- 
ferred by  those  law j.  The  state  court  may  ad- 
minister, not  only  the  laws  of  the  State,  but 
equally  federal  law,  in  such  a  manner  as  to 
paralyze  the  operations  of  the  government. 
And  even  if,  after  trial  and  final  judgment  in 
the  state  court,  a  case  can  be  brought  into  the 
United  States  court  for  review,  the  officer  is 
withdrawn  from  the  discharge  of  his  duty  dur- 
ing the  pendency  of  the  prosecution,  and  the 
exercise  of  acknowledgea  federal  power  ar- 
rested." 

•'We  do  not  think  such  an  element  of  weak- 
ness is  to  be  found  in  the  Constitution.  The 
United  States  is  a  government  with  authority  ex- 
tending over  the  whole  territory  of  the  Union, 
acting  upon  the  States  and  upon  the  people  of 
the  States.  While  it  is  limited  in  the  number  of 
its  powers,  so  far  as  its  sovereignty  extends  it 
is  supreme.  No  state  government  can  exclude 
it  from  the  exercise  of  any  authority  conferred 
upon  it  by  the  Constitution,  obstruct  its  au- 
thorized officers  against  its  will,  or  withhold 
from  it,  for  a  moment,  the  cognizance  of  any 
subject  which  that  instrument  has  committed 
to  it."  Tennessee  v.  Davis,  100  U.  S.  262,  268 
{25  L.  ed.  650]. 

These  expositions  of  the  territorial  extent  of 
the  jurisdiction  of  the  general  government  are 
authoritative  and  conclusive,  and  the  result  is 
that  wherever  the  Constitution  and  laws  of  the 
United  States  operate  at  all,  the  state  laws  in 
conflict  with  them  are  subordinate,  and  those 
of  the  United  States  are  supreme  and  par- 
amount. 

Numerous  cases  are  reported  in  the  books, 
wherein  parties  arrested  for  offenses  under  the 
state  laws,  for  acts  performed  in  the  discharge 
of  duties  imposed  Xjj  the  laws  of  the  United 
states,  have  been  discharged  from  imprison- 
ment on  Iiabeas  corpus  b^  the  United  States 
courts,  in  consonance  with  these  principles, 
now  authoritatively  established  by  the  Supreme 
Court  of  the  United  States,  in  the  cases  cited, 
and  others  in  the  same  line. 

Thus,  in  Ex  parte  Jenkins,  and  others,  deputy 
United  States  marshals,  who  were  arrested  on 
the  warrant  of  a  justice  of  the  peace  in  Penn- 
sylvaDia,  for  shooting  and  wounding  a  negro, 
who  resisted  an  arrest  attempted  under  a  warrant 
teaed  by  the  United  States  court  for  a  fugitive 
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slave,  Mr,  Justice  Qrier  of  the  United  States  Cir- 
cuit Court,  took  jurisdiction  and  discharged  the 
petitioners,  under  the  Act  of  1885.  since  carried 
into  the  Revised  Statutes,  as  part  of  section  753, 
under  which  this  case  arises.  After  their  dis- 
charge, they  were  arrested  again,  in  a  suit  by 
the  negro  for  trespass,  upon  a  warrant  issued 
by  a  judge  of  the  Supreme  Court  of  Pennsyl- 
vania, and  again  discharged  on  habeas  corpus 
by  the  United  States  Circuit  Court.  After  this 
they  were  indicted  for  the  shooting  and  wound- 
ing of  the  negro  by  the  grand  jury  of  Luzerne 
County,  and  a  third  time  released  on  habeas 
corpus,  Mt  parte  Jenkins,  2  Wall.  Jr.  521  et 
seq. 

In  the  first  of  these  cases  Mr,  Justice  Grier 
observes,  *  *  What,  then ,  have  we  power  to  do  on 
the  return  of  the  writ?" 

"The  writ  of  habeas  corpus  is  a  high  pre- 
rogative writ  known  to  the  common  law;  the 
great  object  of  which  is  the  liberation  of  those 
who  may  be  in  prison  without  sufficient  cause. 
It  is  in  the  nature  of  a  writ  of  error,  to  exam- 
ine the  legality  of  the  commitment.  It  brings 
the  body  of  the  prisoner  up,  together  with  the 
cause  of  his  commitment.  The  court  can,  un- 
doubtedly, inquire  into  the  sufficiency  of  that 
cause.  .  .  .  Warrants  of  arrest  issued  on  the 
application  of  private  informers  may  show  on 
their  face  a  prima  facie  charge  sufficient  to 
give  jurisdiction  to  the  justice;  but  it  may  be 
founded  on  mistake,  ignorance,  malice,  or  per- 
jury. To  put  a  case  very  similar  to  the  pres- 
ent— ^A  tells  B  that  he  has  seen  C  kill  B.  B 
runs  off  to  a  justice,  swears  to  the  murder 
boldly,  without  any  knowledge  of  the  facts, 
and  takes  out  a  warrant  for  C,  who  is  arrested 
and  imprisoned  in  consequence  thereof.  C 
prays  a  habeas  corpus,  and  shows  that  he  was 
the  sheriff  of  the  county,  and  hanged  D  in  pur- 
suance of  a  legal  warrant.  If  a  court  could 
not  discharge  a  prisoner  in  such  a  case  because 
the  warrant  was  regular  on  its  face  the  writ  of 
habeas  corpus  is  of  little  use." 

"The  authority  conferred  on  the  judges  of 
the  United  States  by  this  Act  of  Congress  gives 
them  all  the  power  that  aoy  other  court  could 
exercise  under  the  writ  of  habeas  corpus,  or 
gives  them  none  at  all.  If  under  such  a  writ 
they  may  not  discharge  their  officer,  when  im- 
prisoned *by  any  authority,'  for  an  act  done  in 
pursuance  of  a  law  of  the  United  States,  it 
would  be  impossible  to  discover  for  what  use- 
ful purpose'  the  Act  was  passed.  Is  the  pris- 
oner to  be  brought  before  them  only  that  they 
may  acknowledge  theli  utter  impotence  to  pro- 
tect him?" 

In  Ex  parte  Robinson,  Mr,  Justice  McLean 
held  that  "  a  writ  of  habeas  corpus  may  issue  to 
relieve  an  officer  of  the  federal  govern  menv, 
who  has  been  imprisoned  under  state  authority 
for  the  performance  of  his  duty."  6  McLean, 
355. 

In  the  course  of  the  decision  the  learned 
Justice  observes:  "  It  is  a  general  principle  of 
law,  to  which  I  know  of  no  exception,  that  the 
laws  of  every  government  shall  be  construed 
by  themselves;  and  such  construction  is  acted 
upon  by  'the  judiciary  of  all  other  countries.* 
Bv  the  Federal  Constitution  the  judicial  power 
of  the  United  States  is  declared  to  be  vested  in 
'one  supreme  court  and  such  inferior  courts  as 
the  Congress  may  from  time  to  time  order  and 
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establish.'  Under  this  provision  the  judiciary 
of  the  Union  gives  a  construction  to  the  laws 
which  is  obligatory  on  the  state  tribunals. 
The  Constitution  again  declares:  'The  Con- 
stitution and  laws  of  the  United  States  which 
shall  be  made  in  pursiiance  thereof,  and  all 
treaties  made  or  which  shall  be  made  under  the 
authority  of  tlie  United  States,  shall  be  the 
supreme  law  of  the  land  and  the  judges  in 
every  State  shall  be  bound  thereby,  anything  in 
the  Constitution  or  laws  of  any  State  to  the 
contrary  notwithstanding.'"    Id.  862. 

Thus  it  is  the  exclusive  prerogative  of  the 
national  courts  to  finally  determine  whether  an 
act  performed  by  one  of  the  oiflcers  of  the 
United  States,  and  especially  an  officer  of  the 
court  itself,  is  done  in  pursuance  of  a  law  of 
the  United  States,  or  whether,  when  under 
arrest  for  acts  performed  in  connection  with 
his  office,  he  is  "  in  custodv  in  violation  of  the 
Constitution  or  of  a  law  of  the  United  States." 

In  the  case  of  U,  8.  ex  rel.  RoherU  v.  Jailer 
of  Fayette  County,  2  Abb.  U.  S.  265,  a  special 
deputy  United  States  marshal  was  arretted 
under  the  state  laws,  on  a  charge  of  murder, 
for  a  homicide  committed  by  him  in  attempt- 
ing to  arrest  one  Cull  upon  a  warrant  issued 
by  a  commissioner  of  the  United  States  Circuit 
Court,  for  offenses  charged  to  have  been  com- 
mitted under  the  internal  revenue  laws.  Upon 
the  hearing,  the  United  States  Circuit  Court 
found  that  the  homicide  was  committed  in  the 
performance  of  "an  act  done  in  pursuance  of 
a  law  of  the  United*  States,  or  of  a  process  of  a 
court  or  judge  of  the  same,"  and  discharged 
the  petitioner.  The  question  of  the  jurisaic- 
tion  of  the  court  and  the  facts  were  elaborately 
discussed. 

So  in  JRam9ey  v.  Jailer  of  Warren  County,  2 
Flipp.  451,  the  prisoner  was  a  deputy  United 
States  marshal,  in  custody  by  order  of  a  state 
court  on  a  charge  of  murder,  the  homicide 
having  been  committed  in  an  attempt  to  arrest, 
upon  a  warrant  issued  by  the  United  States 
courts,  the  party  slain.  The  court  found  that 
the  act  was  done  in  pursuance  of  a  law  of  the 
United  States;  that  petitioner  was  justified  in 
the  act  which  he  performed,  and  discharged 
him.  See  also,  to  the  same  effect,  Re  NeUl,  8 
Blatchf.  167;  Be  Farrand,  1  Abb.  U.  S.  140; 
Electoral  College  of  South  Carolina^  1  Hughes, 
571;  Re  Hvrst,  2  FJipp.  510,  and  cases  col- 
lected in  29  Myers,  Fed.  Dec.  698. 

Thus  It  appears  to  be  settled  beyond  contro- 
versy that,  where  a  party  is  in  custody  by  state 
authority  for  an  act  done  or  omitted  to  be  done 
in  pursuance  of  any  specific  provision  of  a  stat- 
ute of  the  United  States  imposing  a  duty  upon 
him,  or  for  an  act  performed  justifiable  by  the 
circumstances  of  the  case,  in  onler  to  enable 
him  to  perform  that  duty,  or  in  the  execution 
of  any  order,  or  process,  or  decree  of  a  court 
of  the  United  States  or  of  a  judge  thereof,  the 
courts  of  the  Unilcd  States  have  jurisdiction  to 
discharge  him  on  habeas  corpus,  under  section 
753  of  tlie  Revised  Statutes.  In  such  a  case, 
the  laws  of  the  United  States  are  supreme,  and 
the  a'^t  cannot  be  an  offense  against  the  laws  of 
the  State;  and,  as  we  have  before  seen,  whether 
an  act  is  performed  in  pursuance  of  a  law  of 
the  United  States  is  a  question  exclusively  for 
the  United  States  courts  to  authoritatively  and 
conclusively  determine.  They  must  interpret 
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finally  the  lawsof  the  UnitedStates.  Withtbeir 
decision  the  State  cannot  interfere.  When  tb« 
United  States  courts  have  spoken  on  the  sub- 
ject, the  State  has  nothing  more  to  do  witb  it. 
The  only  remaining  questions  to  determiaa 
are: 

1.  Was  the  homicide  now  in  question  com- 
mitted by  petitioner  while  acting  in  discharge 
of  a  duty  imposed  upon  him  by  the  Constitu- 
tion or  laws  of  the  United  States,  within  the 
meaning  of  section  753  of  the  Revised  Statutes? 

2.  Was  the  homicide  necessary,  or  was  it 
reasonably  apparent  to  the  miod  of  the  peti-  * 
tloner  at  the  time  and  under  the  circumstances 
then  existing,  that  the  killing  was  necessary  in 
order  to  a  full  and  complete  discharge  of  such 
duty? 

It  is  urged  that  there  is  no  statute  wbich 
specifically  makes  it  the  duty  of  a  marshal  or  a 
deputy  marshal  to  protect  the  judges  of  the 
United  States  courts  while  out  of  the  court-room 
traveling  from  one  point  to  another  in  the  cir- 
cuit on  official  business,  from  the  violence  of 
liti^nts  who  have  become  offended  at  adverse 
decisions  made  by  such  judges  in  the  perform- 
ance of  their  judicial  duties,  and  that  marshals 
or  deputies  so  engaged  are  not  within  the  pro- 
visions of  section  753  of  the  Revised  Statutes. 

It  will  be  observed  that  the  language  of  the 
provision  of  section  753  is  "an  act  done  .  .  . 
in  pursuance  of  a  law  of  the  United  States," 
not  in  pursuance  of  a  *'  statute"  of  the  United 
States.  The  statutes  passed  by  Congress  by 
no  means  constitute  all  the  law  of  the  United 
States.  The  principles  of  the  common  law.  so 
far  as  they  are  applicable  and  as  they  have 
been  recognized,  and  as  they  are  in  force  under 
the  Constitution,  not  modified  or  repealed  by 
the  national  statutes,  and  the  usages  generally, 
long  acted  upon,  are  as  much  a  poilion  of  the 
laws  of  the  United  States  as  are  the  statutes 
themselves.  So  also  where  the  statutes  point 
out  duties,  provide  for  the  accomplishment  of 
many  objects  or  confer  authority  in  general 
terms,  they  carry  with  them  by  implication  all 
the  powers,  duties,  exemptions  and  authority 
necessary  to  carrv  out  and  accomplish  all  the 
purposes  and  objects  intended  to  be  secured 
thereby. 

Says  the  supreme  court  in  Tenneeaee  v.  Davis, 
100  tJ.  S.  264  L25  L.  ed.  661],  quoting  with 
approbation  from  Chief  Justice  Marshall: 

" '  It  is  not  unusual  for  a  legislative  Act  to 
involve  consequences  which  are  not  expressed. 
An  officer,  for  example,  is  ordered  to  arrest  an 
individual.  It  is  not  necessary,  nor  is  it  usual, 
to  say  that  he  shall  not  be  punished  for  obey- 
ing this  order.  His  security  is  implied  in  the 
order  itself.  It  is  no  unusual  thing  for  an  Act 
of  Congress  to  imply,  without  expressing,  this 
very  exemption  from  state  control.  .  .  .  Tli© 
collectors  of  the  revenue,  the  carriers  of  the 
mail,  the  mint  establishment,  and  all  those 
institutions  which  are  public  in  their  nature- 
are  examples  in  point.  It  has  never  been  doubted 
that  all  who  are  employed  in  theti  are  protected 
while  in  Vie  line  of  their  duty:  and  yet  t/iis  pro- 
tection is  not  expressed  in  any  Act  of  Congress. 
It  is  incidental  to  and  is  implied  in  the  several 
Acts  by  which  those  institutions  are  created, 
and  is  secured  to  the  individuals  employed  ia 
them  by  the  judicial  power  alone— that  is, 
the  judicial  power  is  the  instrument  employed 
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by  the  goyernment  in  administering  this  secu- 
litv."' 

If  the  ofQcers  referred  to  in  the  preceding 
passage  are  to  be  protected  while  in  tiie  line  of 
their  duty,  -without  any  special  law  or  statute 
requiring  such  protection,  are  not  the  Judges  of 
the  courts — the  principal  officers  in  a  depart- 
ment of  the  government  second  to  no  other — 
also  to  he  protected,  and  are  not  their  execu- 
tive subordinates — the  marshals  and  their  depu- 
ties—to be  shielded  from  harm  by  the  national 
laws,  while  honestly  engaged  in  protecting  the 
heada  of  the  courts  from  assassination? 

When  it  was  argued  in  Ex  parte  Siebold  that 
it  was  not  in  the  power  of  the  United  States  to 
authorize  the  United  States  marshals  to  "keep 
the  peace"  at  Congressional  elections,  "that  the 
pieserration  of  peace  and  good  order  in  society 
is  not  within  the  powers  confided  to  the  goy- 
ernment of  the  United  States,  but  belonged 
exclusively  to  the  State/'  we  have  seen  the  an- 
swer of  the  supreme  court  to  that  argument,  in 
cases  where  the  rights  and  interests  of  the 
United  States  government  were  involved  in 
the  matter  of  keeping  the  peace.  "  We  hold 
it  to  be  an  incontrovertible  principle,"  said  the 
court,  "that  the  government  of  the  United 
States  may,  by  means  of  physical  force,  exer- 
cised tlirough  Its  official  agents,  execute  on  every 
foot  of  American  soil  the  powers  and  functions 
that  belong  to  it.  This  necessarily  involves  the 
power  to  command  obedience  to  its  laws,  and 
hence  the  power  to  keep  the  peace  to  that  ex- 
tent." 

And  again,  "  Why  do  we  have  marshals  at 
all  if  they  cannot  physically  lay  their  hands  on 
persons  and  things  in  the  performance  of  their 
proper  duties?  What  functions  can  they  per- 
form, if  they  cannot  use  force?  In  executing 
the  processes  of  the  courts,  must  they  caU  Upon 
the  nearest  constable  for  protection?  Must 
they  rely  upon  him  to  use  the  requisite  compul- 
sioD,  and  to  keep  the  peace  whilst  they  are  so- 
liciting and  entreating  the  parties  and  bystand- 
ers to  allow  the  law  to  take  its  course?  This  is 
the  necessary  consequence  of  the  positions  that 
are  assumecf.  If  we  indulge  in  such  impractica- 
ble views  as  these,  and  keep  on  refining  and  re- 
refining,  we  shall  drive  the  national  government 
oat  of  the  United  States,  and  relegate  it  to  the 
District  of  €k)lumbia,  or  perhaps  some  foreign 
son.  We  shall  bring  it  back  to  a  condition  of 
greater  helplessness  than  that  of  the  old  Con- 
Meration.*'    100  U.  S.  895, 896  [25  L.  ed.  726]. 

Id  this  particular  case  the  petitioner,  long  be- 
fore he  reached  Lathrop,  endeavored  through 
the  conductor  and  the  proprietor  of  the  eating- 
house  at  that  place,  to  have  "a  constable"  in 
readiness,  on  the  airival  of  the  train,  to  keep 
the  peace,  but  without  success.  When  too  late 
to  prevent  the  tragedy  the  constable  appeared 
and  arrested  the  petitioner,  for  performing  the 
duty  which  it  is  now  claimed  devolved  exclu- 
sively upon  himself,  or  some  other  peace  of- 
ficer of  the  State. 

Had  the  United  States  in  this  instance  relied 
upon  another  government — the  State  of  Cali- 
fornia— to  keep  the  peace  as  to  one  of  their 
moat  yenerable  and  distinguished  officers — one 
of  the  judges  of  their  highest  court— in  relation 
to  matters  concerning  the  performance  of  his 
official  duties,  they  would  have  leaned  upon  a 
broken  reed,  and  there  would  now  in  aU  proba- 
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bility  be  a  vacancy  on  the  bench  of  one  of  the 
most  august  judicial  tribunals  in  the  world 
and  the  deceased— the  would-be  assassin — 
mi^ht,  perhaps,  be  a  tenant  of  the  Stockton 
iaif,  to  be  disposed  of  by  another  government. 
The  case  affords  a  striking  illustration  of  the 
necessity  for  the  United  States  to  protect  their 
own  officers  while  in  the  discharge  of  their  du- 
ties, and  by  such  protection  protect  the  nation 
itself. 

The  result  was,  that  instead  of  arresting  the 
conspirator  in  the  contemplated  murder— the 
wife  of  the  deceased,  armed  with  a  loaded  re- 
volver till  relieved  of  it  by  a  citizen — threat- 
ening death  to  Justice  Field,  calling  upon  the 
bystanders  to  aid  her,  and  attempting  to  enter 
the  car,  with  the  avowed  purpose  of  compass- 
ing his  death,  the'  officer  of  the  United  States 
assigned  by  his  government  to  the  special  duty 
of  protecting  the  justice's  life  against  these  very 
parties,  while  in  the  actual  performance  of  the 
duties  so  assigned  him,  was,  himself,  arrested, 
without  warrant,  and  disarmed  by  an  inferior 
officer  of  the  State,  and  interrupted  in  the  dis- 
charge of  those  momentous  duties,  thereby 
leaving  his  charge  helpless,  and  without  the 
protection  provided  by  the  goverAment  he  was 
serving  at  a  time  when  such  protection  seemed 
most  needed. 

Had  Neagle  been  a  deputy  sheriff  of  San 
Joaquin  County  assi^ed  by  his  superior  to  this 
very  duty  of  protecting  thelife  of  Justice  Field, 
under  the  state  laws,  and  in  the  performance 
of  his  duties  comipitted  the  homicide  in  all 
other  respects  under  precisely  the  same  circum- 
stances, would  he  have  been  arrested  by  the 
constable  of  Lathrop  without  a  warrant,  and 
disarmed  with  such  inconsiderate  haste,  and 
thereby  prevented  from  further  performing  his 
duty  to  protect  the  life  and  person  of  Justice 
Field,  leaving  him  to  pursue  the  remainder  of 
his  journey  without  protection?  Yet  the  con- 
stable was  informed  that  Neagle  was  acting  as 
a  deputy  United  States  marshal,  under  the  or- 
ders of  his  superiors,  for  the  protection  of  the 
life  and  person  of  a  justice  of  the  Supreme 
Court  of  the  United  States. 

We  do  not  wish  to  be  regarded  as  now  calm- 
ly and  deliberately  looking  back  upon  the  scene 
and  sitting  in  judgment  upon  the  action  of  the 
constable  or  as  passing  censure  upon  his  zeal. 
He,  doubtless,  in  the  emergency,  where  time  for 
consideration  was  short,  and  the  facts  not  fully 
appreciated,  acted  according  to  the  best  dictates 
of  his  judgment  necessarily  hastily  formed. 
But  when  me  State  now  comes  in  after  an  ar- 
rest upon  a  warrant  issued  upon  such  flimsy 
testimony  as  that  presented,  and  deliberately 
claims  the  exclusive  right  to  sit  in  judgment 
upon  the  acts  of  the  United  States  Deputy  Mar- 
shal, performed  not  upon  his  own  interpretation 
of  the  law,  but  upon  that  of  the  Attorney-Gen- 
eral of  the  United  States,  who  may  be  presumed 
to  |>osse8s  some  knowledge  of  his  powers  and 
duties,  it  is  well  to  consider  the  circumstances 
from  a  standpoint  presenting  a  view  of  both 
sides  of  the  question. 

In  matters  of  the  public  peace,  in  which  the 
national  government  is  concerned,  the  marshals 
and  deputy  marshals,  within  the  scope  of  their 
authority,  are  national  peace  officers,  with  all 
the  statutory  and  common-law  powers  apper- 
taining to  peace  officers.     Is  not  the  national 
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public  peace  involved,  when  a  deadly  assault  is 
unexpectedly  made  upon  a  ludge  in  open  court, 
in  wbich  the  marshal  and  his  deputies,  seeing 
the  assault,  are  both  authorized  and  bound  on 
their  own  motion,  without  any  previous  order  or 
<;ommand,  to  interpose,  and  use  sufficient  force 
to  quell  the  disturbance,  and  subdue  the  parties 
making  it?  Yet  where  is  there  any  specific  pro- 
vision of  the  statute  imposing  that  duty  upon 
them?  The  marshal  Is  required  to  attend 
court,  but  it  is  not  provided  what  he  shall  do 
in  court.  To  what  end  shall  he  be  in  court  if 
not  to  keep  order,  and,  if  necessary,  to  protect 
the  judges  from  violence,  by  force,  or  any 
practicable  means?  But  there  is  no  statute  re- 
quiring it  in  terms. 

The  general  duties  of  marshals  are  provided 
for  in  section  787,  which  reads  as  follows:  "It 
shall  be  the  duty  of  the  marshal  of  each  dis- 
trict to  attend  ihe  district  and  circuit  courts 
when  sitting  therein,  and  execute  throughout  the 
district  all  Eiwful  precepts  directed  to  him,  and 
issued  under  the  authority  of  the  United  States ; 
and  he  shall  have  power  to  command  all  neces- 
4sary  assistance  in  the  execution  of  his  duty." 
There  is  no  more  authority  specifically  con- 
ferred upon  Ifhe  marshal  by  this  section  to  pro- 
tect the  Judge  from  assassination,  in  open  court, 
without  a  specific  order  or  command,  than 
there  is  to  protect  him  out  of  court,  when  on 
the  way  from  one  court  to  another,  in  the  dis- 
charge of  his  official  duties.  And  the  assas- 
sination in  court,  as  well  as  out  of  it,  mi^bt 
well  be  accomplished  before  the  iudge  would 
be  aware  of  his  danger,  and  before  it  would 
be  possible  to  give  a  command  or  order  to  the 
marshal  for  bis  protection.  The  authority  ex- 
ists in  the  one  case,  as  in  the  other,  from  the 
nature  of  the  office,  and  the  powers  arising  un- 
der the  common  law,  recognized  and  in  use  in 
the  country  and,  in  the  nature  of  things,  inher- 
ent in  the  office.  The  very  idea  of  a  govern- 
ment composed  of  executive,  legislative  and 
judicial  departments  necessarily  comprehends 
the  power  to  do  all  things  through  its  appro- 
priate officers  and  agents,  with  the  scope  of  its 
general  governmental  purposes  and  powers  re- 
quisite to  preserve  its  existence,  protect  it  and 
its  ministers  and  give  it  complete  efficiency  in 
all  its  parts.  It  necessarily  and  inherently  in- 
cludes power  in  its  executive  department  to 
enforce  the  laws,  keep  the  nHtional  peace  with 
regard  to  its  officers  while  in  the  line  of  their 
duty,  and  protect  by  its  all-powerful  arm  all 
the  other  departments  and  the  officers  and  in- 
strumental ilies  necessary  to  their  efficiency 
while  engaged  in  the  discharge  of  their  duties. 

In  language  attributed  to  Mr.  Ex-Secretary 
Bayard,  used  with  reference  to  this  very  case, 
which  we  quote,  not  as  a  controlling  judicial 
authority,  but  for  its  intrinsic,  sound  common 
sense:  "The  robust  and  essential  principle 
must  be. recognized  and  proclaimed,  Uiat  the 
inherent  powers  of  every  government  which 
Ux  2  sufficient  to  authorize  and  enforce  the  judg- 
ment of  its  courts,  are,  equally,  and  at  all 
times,  and  in  all  places,  sufficient  to  protect  the 
individual  judge  who.  fearlessly  and  conscien- 
tiously in  the  discharge  of  his  duty,  pronounces 
those  judgments." 

Our  jurisprudence  is  derived  from  and 
founded  upon  that  of  England,  and  our  judges 
and  officers  are  substantially  the  same.    They 
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have  corresponding  duties  impoeed  upon  them, 
and  inherently  possess  corresponding  executive 
powers,  to  enable  them  to  effectivdy  perform 
their  duties.  From  the  foundation  ox  our  gov- 
ernment, manv  of  their  common-law  duties 
have  been  penormed,  and  common-law  pow- 
ers exercised  without  specific  or  statutory  di- 
rection, and  without  question,  and  the  oom- 
mon-law  principles  governing  them,  except  so 
far  as  inapplicable,  or  modifi^  by  statute,  still 
remain  in  force. 

The  observation  of  the  Supreme  Court  of 
California,  in  Estate  of  Apple,  6d  Cal.  434,  in 
which  State  a  Code  has  been  adopted  with  re- 
spect to  the  common  law  not  abrogated  or  modi- 
fled  by  the  Code,  is  applicable  here.  Said  the 
court:  "The  Code  establishes  the  law  of  this 
State  respecting  the  subjects  to  which  it  re- 
lates; but  this,  of  course,  does  not  mean  that 
there  is  no  law  with  respect  to  such  subjects 
except  that  embodied  in  the  Code.  When  the 
Code  speaks,  its  provisions  are  controlling,  and 
(hey  are  to  be  liberally  construed,  with  a  view 
to  effect  its  objects  and  promote  justice — the 
rule  of  the  common  law  that  statutes  in  dero- 
^tion  thereof  are  to  be  strictly  construed  bav- 
mg  been  abolished  here;  but  where  the  Code 
is  silent,  the  common  law  governs." 

So  here,  where  the  duties  of  the  marshal  are 
not^limited,  or  specifically  defined,  by  the  st^it- 
ute,  we  must  look  to  the  powers  and  duties  of 
sheriffs  at  common  law  for  them  so  far  as  those 
duties  come  within  the  purposes  and  powers  of 
the  national  government. 

There  are  many  acts  and  duties  dailv  per- 
formed by  the  marshals  and  by  other  officers 
that  are  not  specifically  pointed  out  or  defined 
by  the  statute.  The  marshals  are  in  daily  at- 
tendance upon  the  judges,  and  performing  of- 
ficial duties  in  their  chambers.  Yet  no  statute 
specifically  points  out  those  duties  or  requires 
their  performance  Indeed,  no  such  places  as 
chambers  for  the  circuit  judges  or  circuit  jus- 
tices are  mentioned  at  all  m  the  statutes.  The 
judges'  chambers  do  not  appear  to  have  any 
"local  habitation."  The  justices  of  the  Su- 
preme Court  at  Washington  have,  in  fact,  no 
chambers  otherwise  than  as  they  study  and  do 
their  work  out  of  court,  at  a  room  in  their  own 
residences.  We  have  in  the  San  Francisco 
court-house  rooms  that  we  call  chambers,  in 
which  the  work  of  the  judges  out  of  court  is  in 
part,  but  not  wholly,  performed.  I  apprehend 
that  the  marshal  would  as  clearly  be  authorized 
to  protect  the  judges  here  in  chambers  as  in 
the  court-room. 

All  business  done  out  of  court  by  the  judge 
is  called  chamber  business.  But  it  is  not  nec- 
essary to  be  done  in  what  is  usually  called 
chambers.  Chamber  business  may  be  done, 
and  often  is  done,  on  the  street,  in  the  judge's 
own  house,  at  the  hotel  where  he  stops,  when 
absent  from  home,  or  it  may  be  done  in  tran- 
situ on  the  cars  in  going  from  one  place  to  an- 
other within  the  proper  jurisdiction  to  hold 
court.  Mr.  Justice  Field  could,  as  well,  and 
as  authoritatively,  issue  a  temporary  iniunc- 
tion,  grant  a  writ  of  habeas  corpus,  an  order  to 
show  cause,  or  do  any  other  chamber  business 
for  the  district  in  the  dining-room  at  Latbrop, 
or  in  the  cars,  as  at  his  chambers  in  San  Fran- 
cisco, or  in  the  court-room.  He  could  have 
made  a  writ  of  habeas  corpus  returnable  before 
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bimself  on  fbe  car,  and  lawfully  heard  and  de- 
cided the  case  while  on  his  passage  to  San  Fran- 
cisco. The  chambers  of  the  judge,  where 
chambers  are  provided,  are  not  an  element  of 
jurisdiction,  but  are  a  convenience  to  the  judge, 
and  to  suitors — places  where  the  judge  at 
proper  times  can  be  readily  found,  and  the 
business  conveniently  tiansacted.  But  the 
chambers  of  the  judge,  as  a  legal  entity,  are 
something  of  a  myth.  For  the  purposes  of 
jurisdiction,  the  chambers  of  the  judge  are 
wherever  he  happens  to  be  in  his  circuit,  or 
district,  when  the  exigencies  of  the  case  call 
for  the  transaction  of  chamber  business,  and  a 
judge  is  as  clearly  engaged  in  the  discharge  of 
the  duties  of  his  office  when  going  from  one 
place  of  holding  court  to  another,  for  the  pur- 
pose of  holding  court,  and  just  as  much  enti- 
tled to  protection  from  his  own  government 
against  murderous  or  other  assaults,  from  des- 
perate suitors,  on  account  of  his  judicial  action, 
as  when  actually  engaged  in  business  at  cham- 
bers, or  in  holdmg  coiirt. 

In  England,  whence  we  derive  our  jurispru- 
dence, the  high  sheriff  of  the  shire  was  the 
keeper  of  the  King's  peace — that  is  to  say,  the 
keeper  of  the  peace  of  the  sovereignty  which 
the  King  represents.  So  here,  I  take  it,  under 
the  authorities  cited,  the  marshal  is  the  keeper 
of  the  peace  of  the  government  of  the  sover- 
eignty he  serves,  within  the  scope  of  the  su- 
preme powers  of  that  government.  In  Eng- 
land, in  early  days,  it  was  the  duty  in  every 
ahire  of  the  sheriffs  not  only  to  attend  the 
courts,  but  to  attend  the  judges  through  their 
circuits.  They  met  the  judges  at  the  border 
of  the  shire,  and  attended  them  until  they  left 
it  at  the  border  of  another.  Dalton,  Office  and 
Authority  of  Sheriffs,  chap.  08,  p.  8G9,  pub- 
lished in  1682.     See  also  40  Alb.  L.  J.  161. 

Such  is  also  understood  to  have  been  the 
practice  in  earl}'^  days  in  a  number  of  the  States. 
From  the  advancing  state  of  civilization  this 
practice  has.  doublless,  generally  become  un- 
necessary for  the  safety  of  the  judges,  and  it 
has  fallen  into  desuetude.  But  it  does  not  fol- 
low that  the  power  to  thus  protect  them  has 
been  abolished  or  become  extinguished.  It 
simply  remains  latent  or  dormant,  ready  to  be 
called  into  action  whenever  the  exigencies  of 
the  case  or  times  require  it.  And  how  could 
there  pos.sibly  be  a  more  urpent  occasion  for 
reviving  the  practice  and  calling  it  into  action, 
than  the  recent  journey  of  Justice  Field  to  Los 
Angeles  and  return,  on  official  business? 

Lpon  general,  immutable  principles,  the 
power  must  necessarily  be  inherent  m  the  ex- 
ecutive department  of  any  government  worthy 
the  name  of  government,  to  protect  itself  in  all 
matters  to  which  its  authority  extends,  and  this 
necessarily  involves  the  power  to  protect  all  the 
agencies  and  instrumentalities  necessary  to  ac- 
complish the  objects  and  purposes  of  that  gov- 
ernment. In  the  National  Government  or  the 
United  States  the  judiciary  constitutes  one  of 
its  roost  important  branches.  Unlike  the  judi- 
ciary of  other  nations  it  is  invested  with  the  Ju- 
risdiction to  pass,  finally  and  conclusively, 
upon  the  powers  of  the  legislative  and  exec- 
utive departments  of  the  government,  and  to 
confine  th^kn  within  their  constitutional  limits. 
It  is  therefore  the  balance  wheel  of  the  national 
government,  that  keeps  it  running  regularly 
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and  smoothly  within  its  proper  domain.  Im- 
potent, indeed,  must  be  the  executive  branch 
of  the  government,  if  it  is  not  empowered  to 
protect  the  lives  of  the  judges  of  the  highest 
branch  of  its  judiciary,  from  assault  and  assas- 
sination, on  account  of  their  judicial  decisions, 
by  desperate,  disappointed  litigants, while  pass- 
ing from  point  to  point  within  their  territorial 
jurisdiction  in  the  aischarge  of  their  high  func- 
tions and  duties.  We  cannot  think  the  power 
can  be  wanting,  even  if  there  were  no  constitu- 
tional or  statutory  provision  governing  the  case. 
It  seems  impossible  that  the  national  govern- 
ment should  be  left  to  the  mercy,  good  will,  or 
complacency  of  the  State,  to  afford  that  protec- 
tion to  its  jud^s  that  the  United  States,  if 
worthy  to  be  ciuled  a  nation,  are  bound  them- 
selves to  furnish. 

As  a  further  example  of  laws,  not  ordained 
by  specific  statutory  enactments,  see  those  re- 
specting punishment  for  contempts.  For  forty 
years  £tter  the  organization  of  the  national 
government,  downtolbSl,  there  was  no  statute 
which  specifically  defined  contempts  of  court. 
Ex  parte  RoMnean,  86  U.  S.  19  Wall.  510  [22  L. 
ed.  207];  Ex  parte  Terrv,  128  U.  S.  802,  303  [33 
L.  ed.  4081 ;  Ex  parte  Savin,  131  U.  S.  275  [33 
L.  ed.  152]. 

But  the  courts,  nevertheless,  exercised  the 
power,  necessarily,  from  the  nature  of  things 
inherent  in  every  court,  to  protect  itself,  its 
dignity  and  its  officers  by  the  punishment  of 
many  acts  as  contempts  of  its  authority.  The 
first  specific  Act  upon  the  subject  passed  by 
Congress  was  not  an  Act  enlarging  the  power 
of  the  court,  but  it  was,  on  the  contrary,  a  re- 
striction of  the  powers  already  exercised  within 
certain  defined  limits.  The  Act  was  passed  at 
the  instance  of  Senator  Buchanan,  to  limit  the 
power  of  the  court  theretofore  exercised,  to 
punish  for  contempts,  as  a  sequel  to  the  im- 
peachment of  a  United  States  Judge  for  the 
District  of  Missouri.  The  Act  was  passed 
March  2,  1831,  and  is  entitled,  "  An  Act  De- 
claratory of  the  Law  Concerning  Contempts  of 
Court."    4  U.  S.  Stat,  at  L.  487. 

The  first  section  docs  not  grant  the  power  to 
punish  for  contempts,  but  expressly  recognizes 
the  existing  power,  and,  in  express  terms 
thereafter,  limits  the  power  to  certain  enume- 
rated cases.  In  order  that  those  who  were 
before  subject  'to  punishment  for  contempt 
should  not  escape  the  penalties  due  their  acts, 
section  2  of  the  statute  makes  certain  acts, 
before  punishable  as  contempts,  offenses  against 
the  laws  of  the  United  States,  punishable  by  the 
less  summary  and  more  deliberate  proceeding 
on  indictment  and  trial  by  a  jury.  Many  of  the 
acts  under  that  Act,  recognized  as  punishable 
as  contempts,  as  being  necessary  to  the  prompt 
and  summary  vindication  of  the  authority  of 
the  court,  are  also  indictable  offenses  under 
other  statutes. 

This  Statute  of  1831  has  been  carried  into  the 
Revised  Statutes,  section  1  of  that  Act  having 
been  re  enacted  in  section  725  of  the  Revised 
Statutes,  giving  it  a  granting,  as  well  as  a  re- 
stricting, form,  but  in  no  sense  changing  its 
purpose  or  meaning.  And  section  2  is  now 
found  in  section  5399  of  the  Revised  Statutes, 
as  a  part  of  the  Criminal  Code  of  the  nation. 

Did  anybody  ever  doubt,  or  does  anybody 
now  doubt,  that  the  power  of  the  United  States 
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courts  to  punish  contempts,  from  the  organiza- 
tion of  the  govemment  down  to  1831,  was  Just 
as  ample,  and  that  it  was  just  as  much  a  part 
of  the  law  of  the  United  States,  inherently 
vested  in  the  courts,  as  it  was  after  the  passage 
of  the  Act  of  1831,  or  as  it  is  now  under  the 
same  provisions  carried  into  the  Revised  Stat- 
utes? 

Yet,  there  was  no  specific  provision  of  the 
statutes  defining  contempts.  It  was  a  power, 
however,  necessarily  inherent  in  the  courts.  It 
is  Involved  in  the  very  idea  of  a  court,  having 
power  to  administer  the  laws  of  the  land.  It 
would  be  impossible  for  courts  to  perform  their 
functions  and  administer  the  laws  without  it. 
And  as  so  inherent,  the  power  to  punish  various 
acts  not  mentioned  for  contempt  was  as  much 
a  part  of  tbe  law  of  the  United  States  as  if  or- 
dained by  a  specific  provision  of  the  statute  of 
the  United  States,  and  the  authority  of  the 
marshal  to  protect  the  judges  is  a  cognate 
power,  also,  necessarily  inherent  in  the  office 
he  holds.  Thus  there  is  much  law  of  the 
United  States  not  now  found  in  terms  in  the 
statutes,  but  as  valid  and  binding  upon  the 
people  and  upon  the  States  as  if  it  were  specifi- 
cally and  definitely  therein  expressed.  See  U, 
S,  V.  Hudson,  11 U.  S.  7  Cranch,  8»-34  [3  L.  ed. 
2591;  ReMeadar,  1  Abb.  U.  S.  824;  Be  Buckley, 
69  Cal.  18. 

But  we  are  not  without  constitutional  and 
statutory  provisions,  broad  enough  and  specific 
enough,  as  we  think,  to  cover  the  case.  The 
National  Constitution,  providing  a  government 
for  sixty-five  millions  of  people,  covers  but  a 
very  few  pages,  but  it  seems  to  be  amply  suffi- 
cient for  the  purposes  intended.  In  prescribing 
the  duties  of  the  President,  in  the  terse  but 
comprehensive  language  of  section  3,  article  2, 
it  provides  that  "he  shall  take  care  that  the  laws 
be  faithfully  executed."  This  makes  him  the 
executive  head  of  tbe  nation,  and  eives  him  all 
the  authoritv  necessary  to  acoompTish  the  pur- 
poses intended — all  the  authority  necessarily 
inherent  in  the  office,  not  otherwise  limited. 
Congress,  in  pursuance  of  powers  vested  in  it, 
has  provided  for  seven  departments,  as  subor- 
dinate to  the  President,  to  aid  him  in  perform- 
ing the  executive  functions  conferred  upon  him. 

Section  846,  Rev.  Stat,  provides  that,  "one 
of  the  executive  departments  s]iall  be  known  as 
the  Department  of  Justice,"  and  that  there  shall 
be  "an  Attomey^General,  who  shall  be  the 
head  thereof."  Me  has  general  supervision  of 
the  executive  branch  of  Uie  national  judiciary, 
and  section  362  provides  as  a  portion  of  his 
powers  and  duties  that  "the  Attorney-General 
shall  exercise  general  superintendence  and  di- 
rection over  the  attorneys  and  marshals  of  all 
vhe  districts  of  the  United  States  and  Territo- 
ries as  to  tbe  manner  of  discharging  their  re- 
spective duties;  and  the  several  district  attor- 
neys and  marshals  are  required  to  report  to  the 
Attorney-General  an  account  of  their  official 
proceedmgs,  and  of  the  state  and  condition  of 
their  respective  offices,  in  such  time  and  man- 
ner as  the  Attorney-General  may  direct."  Sec- 
tion 788,  Rev.  Stat.,  provides  that  "the  mar- 
shals and  their  deputies  shall  have,  in  each 
State,  the  same  powers  in  executing  the  laws  of 
the  United  States,  as  the  sheriffs  ana  their  depu- 
ties in  such  State  may  have,  by  law,  in  execut- 
ing tbe  laws  thereof.^' 
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By  section  817  of  the  Penal  Code  of  this 
State,  the  sheriff  is  a  "peace  officer."  By  sec- 
tion 4176,  Pol.  Code,  he  is  "to  preserve  the 
peace,"  and  "prevent  and  suppress  breaches  of 
the  peace." 

Tne  marshal  is  therefore,  in  accoi'dance  with 
the  decision  of  the  supreme  court  already  re^ 
ferred  to,  and  under  the  provisions  of  the  stat- 
ute above  cited,  "a  peace  officer,"  so  far  as 
keeping  the  peace  in  any  matter  wherein  the 
national  powers  of  the  United  States  are  con- 
cerned, and  as  to  such  matters  he  has  all  the 
powers  of  the  sheriff,  as  a  peace  officer  under 
the  laws  of  the  State.  He  is,  in  such  matters, 
"to  preserve  the  peace"  and  "prevent  and  sup- 
press breaches  of  the  peace."  An  assault  upon 
or  an  assassination  of  a  judge  of  a  United  States 
court  while  engaged  in  any  matter  pertaining 
to  his  official  duties,  on  account  or  by  reasoxr 
of  his  judicial  decisions,  or  action  in  perform- 
ing his  official  duties,  is  a  breach  of  the  peace, 
affecting  the  authority  and  interests  of  the  Unit- 
ed States,  and  within  the  jurisdiction  and 
power  of  the  marshal  or  his  deputies  to  prevent 
as  a  peace  officer  of  the  national  government.. 
Such  an  assault  is  not  merely  an  assault  upon 
the  person  of  the  judge,  as  a  man.  It  is  an  as- 
sault upon  the  national  judiciary,  which  he 
represents,  and  through  it  an  assault  upon  the 
authority  of  tbe  nation  itself.  It  is,  necessari- 
ly, a  breach  of  the  national  peace.  As  a  na- 
tional peace  officer,  under  the  conditions  indi- 
cated, it  is  the  duty  of  the  marshal  and  bis 
deputies  to  prevent  a  breach  of  the  national 
peace  by  an  assault  upon  the  authority  of  the 
United  States,  in  the  person  of  a  judge  of  its 
highest  court,  while  in  the  discharge  of  bis  duty. 
If  this  be  not  so,  in  the  language  of  tbe  supixsme 
court  before  cited,  "Why  do  we  have  marshals 
at  all?"  What  useful  functions  can  they  per- 
form in  the  economy  of  the  national  govern- 
ment? 

The  Constitution  of  the  United  States  pro- 
vides for  a  supreme  court,  with  jurisdiction 
more  extensive  in  some  particulars  than  that 
conferred  on  any  other  national  judicial  tribu- 
nal. If  the  executive  department  of  the  gov- 
ernment cannot  protect  one  of  these  juages 
while  in  tbe  discharge  of  his  duty,  from  assas- 
sination, bv  dissatisfied  suitors,  on  account  of 
his  iudicial  action,  then  it  cannot  protect  any 
of  them,  and  all  the  members  of  the  court  mav 
be  killed,  and  the  court  itself  exterminated, 
and  tbe  laws  of  the  nation  by  reason  thereof 
remain  unad ministered  and  unexecuted.  The 
power  and  duty  imposed  on  the  President  to 
"take  care  that  the  laws  are  faithfully  exe- 
cuted" necessarily  carries  with  it  all  power  and 
authority  necessary  to  accomplish  the  object 
sought  to  be  attained,  and,  certainly,  the  power 
and  duty  to  protect  from  the  deadly  assaults  of 
desperate  suitors,  the  lives  of  the  judges  of  the 
highest  court  in  the  nation,  while  engaged  in 
the  lawful  discharge  of  their  duties. 

As  we  have  before  seen,  neither  Constitution 
nor  statutes  can,  or  do,  anticipate  and  point 
out,  speciflcallv,  every  possible  right  or  duty  to 
be  covered  ana  secured.  They  must,  necessa- 
rily, be  general.  In  the  passage  already  cited 
from  Tennessee  Y,  Davis,  the  supreme  court,  in 
speaking  of  certain  officers,  says:  "It  has  never 
been  doubted  that  all  who  are  employed  in 
them  are  pi'otected  while  in  the  line  of  their 
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datj;  and  yet  tbis  protection  is  not  expressed 
in  any  Act  of  Cocgress.  It  is  incidental  to, 
and  is  implied  in,  the  several  Acts  by  which 
those  institutions  are  created;  and  is  secured 
to  the  individuals  employed  in  them  by  the  ju- 
dicial power  alont;  that  is,  the  judicial  power  is 
the  instrument  employed  by  the  government  in 
ariministeriog  this  security."  100  U.  S.  265 
[25  L.  ed.  6511. 

And  in  U.  8.  v.  Macdanid,  82  U.  S.  7  Pet. 
14  [8  L.  ed.  5b7J,  similar  views  were  expressed. 
Said  the  court:  **A  practical  knowledge  of  the 
action  of  any  one  of  the  great  departments  of 
the  government  must  convince  every  person 
that  the  head  of  a  department,  in  the  distribu- 
tion of  its  duties  and  responsibUities,  is  often 
compelled  to  exercise  his  discretion.  He  is 
limited  in  the  exercise  of  his  powers  bv  law; 
but  it  does  not  follow  that  he  must  show  a 
statutory  provision  for  everything  he  does. 
2^0  government  could  be  administered  on  such 
principles.  .  .  .  There  are  numberless  things 
which  must  be  done,  that  can  neither  be  antic- 
ipated nor  defined,  and  which  are  essential  to 
the  proper  action  of  the  government." 

These  observations  are  especially,  and  forci- 
bly applicable  to  the  terse  but  very  comprehen- 
sive provisions  of  the  Constitutioo  and  of  the 
several  statutes  cited,  as  to  the  powers  and  du- 
ties of  the  President,  the  Attorney-General  and 
marshals. 

The  act  of  the  Attorney-General  in  directing 
the  United  States  Marshal  to  protect  the  life  oi 
Mr,  Justice  Field  against  the  assaults  of  the  de- 
ceased and  his  wife,  is  in  legal  contemplation 
the  act  of  the  President.  The  President  speaks 
and  acts  through  the  heads  of  the  several  ex- 
ecutive departments  in  relation  to  subjects 
which  appertain  to  their  respective  duties. 
They  are  but  the  subordinates  of  the  President, 
wielding  his  power.  Wilcox  v.  Jackson,  38  U. 
8. 13  Pet.  518  [10  L.  ed.  264];  XT.  8.  v.  Gutter, 
2  Curtis,  617. 

In  the  former  case,  relating  to  a  reservation 
of  land  by  the  Secretary  of  War,  the  court 
said:  "Now  although  the  immediate  agent  in 
requiring  this  reservation  was  the  Secretary  of 
War,  yet  we  feel  justified  in  presuming  that  it 
was  done  by  the  approbation  and  direction  of 
the  President.  The  President  speaks  and  acts 
through  the  heads  of  the  several  departments  in 
relation  to  subjects  which  appertaio  to  their  re- 
spective duties."  See  also  7  Attorney-General's 
Opinions,  480, 481, 433-479.  Confiscation  Gases, 
87  U.  S.  20  Wall.  108,  109  P2  L.  ed.  3331;  U. 
S,  V.  Miasan,  41  U.  S.  16  Pet  291  [10  L.  ed. 
968]. 

By  section  788,  Rev.  Stat,  and  the  several  pro- 
visions of  the  statutes  of  California  herein  cited, 
the  United  States  marshal  is  made  a  peace  oflS- 
cer  and  as  such  he  is  authorized  to  preserve  the 
peace,  so  far  as  a  breach  of  the  peace  afifects 
the  authority  of  the  United  States  and  obstructs 
the  operations  of  the  government  and  its  vari- 
ous departments.  The  courts  must,  from  the 
nature  of  thin^,  be  enabled  fully  to  perform 
all  their  functions  imposed  upon  them  by  the 
Constitution  and  laws  without  hindrance  or  ob- 
struction, and  they  must  have  the  inherent 
power  to  protect  themselves  by  and  through 
their  executive  officers,  uuder  the  direction  and 
supervision  of  the  Attorney-General  and  the  I 
President,  against  obstruction  and  hindrance] 
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in  the  performance  of  their  judicial  duties.  An 
assault  upon  a  judge  in  court,  or  a  judge  out 
of  court,  while  in  the  performance  of  his  duty, 
induced  by  his  judicial  action,  and  intended  or 
calculated  to  obstruct  him  in,  or  deter  him  from, 
a  free  and  full  discharge  of  his  cluty,  is  a  breach 
of  the  national  peace  affecting  the  sovereignty 
of  the  nation,  and  tending  to  obstruct  and  im- 
pair the  operations  and  efficiency  of  one  of  the 
most  important  departments  of  the  c^overnment. 
As  such,  it  is  the  dutjr  of  the  United  States 
Marshal,  under  the  police  powers  of  the  nation 
so  conferred  upon  him,  by  the  statutes  cited, 
and  as  a  national  peace  officer,  to  prevent  such 
breach  of  the  peace.  Under  the  state  laws  dep- 
uty sheriffs,  when  occasion  requires,  constables 
and  police  officers  of  cities,  are  assigned  to  cer- 
taia  districts  to  watch  over  the  safety  of  the 
citizens  and  to  guard  and  protect  their  persons 
and  property  from  assault,  destruction  or  inju- 
ry, in  short  to  prevent  the  commission  of  crimes, 
etc.  These  officers  in  cities  are  found  every- 
where, night  and  dav,  guarding  the  citizen  and 
his  property  from  injury.  So  the  Attorney- 
General,  under  the  provisions  of  the  statute 
dted,  and  the  President  pnder  the  provisions 
of  the  Constitution,  requiring  him  to  see  that 
the  laws  are  faithfully  executed,  are  authorized 
and  empowered  to  direct  the  assignment  by  the 
marshal  of  any  deputy  to  perform  any  specitd 
national  police  duty  within  his  jurisdiction, 
arising  out  of  the  statutes,  whether  by  express 
provision  or  necessary  implication,  and  under 
any  power,  necessarily  inherent  in  the  Presi- 
dent and  government,  in  order  to  give  full  ef- 
fect and  efficiency  to  the  government,  or  any 
of  its  departments.  It  has  never,  so  far  as  we 
are  advised,  been  doubted  that  a  marshal  or 
deputy  marshal  is  authorized  to  protect  a  judge, 
and  preserve  order  in  open  court,  even  by  tne 
use  of  force,  without  any  special  order  or  com- 
mand, as  a  part  of  the  duties  necessarily  in- 
herent in  his  office;  yet,  as  we  have  already 
seen,  there  is  no  more  specific  statutory  author- 
ity for  so  preserving  order,  and  protecting  the 
judge  in  court,  than  for  p|erforming  the  same 
duty,  under  proper  conditions,  for  a  Judge  en- 
gaged in  performing  his  duties,  of  whatever 
nature,  out  of  court. 

It  is  argued  by  one  of  the  counsel  on  behalf 
of  the  State  that  these  matters  pertain  exclu- 
sively to  the  peace  of  the  State,  and  that  the 
State  has  not  only  power  to  preserve  the  public 
peace,  but  that  it  is  ampljr  capable  of  perform- 
ing this  service,  that  it  is  its  duty  to  do  it ;  that 
the  threats  of  the  deceased  were  matters  of  pub- 
lic notoriety;  and  that  by  calling  the  powers  of 
the  State  into  action.  Justice  Field's  life  might 
have  been  protected  by  the  State,  and  there 
would  have  been  no  necessity  whatever  for 
wbat  is  called  on  the  part  of  the  State  the  il- 
legal action  of  the  United  States  marshal.  It 
may  be  conceded,  and  it  is  undoubtedly  true, 
that  it  was  an  imperative  duty  of  the  State  to 
preserve  the  public  peace,  and  to  amply  pro- 
tect the  life  of  Mr.  Justice  Field,  but  it  did  not 
do  it.  Where  would  Mr.  Justice  Field  have 
been  to-day,  had  he  relied  solely  upon  the  State 
to  perform  her  conceded  imperative  duty? 

Not  having  performed  that  obligation  while 
on  his  journey  in  discharge  of  his  judicial  du- 
ties, does  a  coinplaint  now  come  with  a  good 
grace  from  the  State  against  the  United  Slates 
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for  performing  it  for  her,  as  well  as  for  the 
national  ^vemment,  by  protecting  one  of  their 
most  distinguisbed  Judicial  functionaries 
through  one  of  their  own  officers;  in  the  only 
manner  in  which  it  could  have  been  effectively 
performed? 

In  the  present  case,  and  on  this  official  jour- 
«   ney,  there  was  a  necessity  for  the  kind  of  pro- 
tection afforded  Mr.  Justice  Field,  for  no  other 
kind  would  have  been  adequate.    The  occasion 
required  a  preventive  remedy. 

The  use  of  the  state  police  force  would  have 
been  impracticable,  as  the  powers  of  the  sher- 
iff would  have  ended  at  the  borders  of  his 
county,  and  of  other  township  and  city  peace 
officers,  at  the  boundaries  of  their  respective 
townships  and  cities.  Only  a  United  States 
marshal,  or  his  deputy,  could  exercise  these  of- 
ficial functions  throughout  tbe  United  States  ju- 
dicial district,  and,  as  we  have  seen,  tbe  powers 
exercised  concern  matters  affecting  the  peace 
of  the  national  government,  and  If  the  national 
government  has  no  authority  to  act  in  the 
premises  it  certainly  ought  to  have  such  power. 

The  only  remedy  suggested  on  the  part  of 
the  State  was  to  arrtfst  the  deceased  and  hold 
him  to  bail  to  keep  the  pence  under  section  706 
of  the  Penal  Code,  the  hi&rhest  limit  of  the 
amount  of  bail  being  $5,000.  But  although 
the  threats  are  conceded  to  have  been  publicly 
known  in  the  State,  no  state  officer  took  any 
means  to  provide  this  fiimsy  safeguard. 

Perhaps  counsel  intended  to  intimate  that  it 
was  not  tbe  duty  of  the  State,  but  of  Mr.  Jus- 
tice Field  himself,  to  set  in  motion  proceedings 
under  the  law  furnished  by  tbe  State,  to  put 
the  decedent  under  bonds  to  keep  the  peace. 
Has  it  come  to  this,  then,  that  a  Justice  of  tbe 
Supreme  Court  of  the  United  States,  when,  in 
obedience  to^the  behests  of  the  law,  he  comes 
to  California  to  perform  his  judicial  duties, 
must  submit  to  the  humiliation  of  immediately 
upon  his  arrival  stealing  away  to  some  justice 
of  tbe  peace  and  institutmg  pioceedings  to  bind 
over  to  keep  the  peace  vindictive  ana  danger- 
ous litigants  who  have  threatened  his  life?  But 
what  security  to  Mr.  Justice  Field  would  a  bond 
of  $5,00C  afford  against  resolute,  violent  and 
desperate  parties,  for  whom  the  penalties  for 
,  murder  have  no  deterring  power?  Tbe  United 
States  Marshal,  the  United  States  Attorney  for 
the  District  of  California,  the  Attorney  Greneral 
of  the  United  States  at  Washington,  and  the 
mass  of  the  people  of  California  thought  that 
the  exigencies  of  the  occasion  required  some- 
thing more,  and  the  result  fully  justified  their 
view  of  the  matter. 

Although  no  adequate  means  of  protection 
were  afforded  by  the  State  on  his  late  official 
journey,  and  Mr.  Justice  Field  would,  in  all 
probability,  not  now  be  among  the  living  bad 
not  the  petitioner,  by  tbe  wise  forethought  of 
the  Attorney -General,  been  detailed  to  protect 
his  life,  yet  tbe  fact  of  the  failure  of  the  State 
to  perform  its  duty  do&s  not  afford  any  reason 
for  taking  the  petitioner  out  of  the  custody  of 
the  State,  unless,  in  committing  the  homicide, 
he  was  engaged  in  the  performance  of  *'an  act 
done  ...  in  pursuance  of  a  law  of  tbe 
United  States,"  and  tbe  killing  was  justifiable. 
The  failure  to  perform  its  duty  would  not 
alone  oust  the  Jurisdiction  of  tbe  State,  if  it  be 
exclusive.    But  since  the  possible  rem^y  men- 
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tioned  under  the  state  law  was  alluded  to  by 
counsel  as  ample,  we  refer  to  it  as  illustrating 
the  necessity  for  a  speedy  amendment  of  the 
laws  of  the  United  States,  if  tbey  are  now  so 
defective  as  to  afford  no  protection  to  the  United 
States  judges  in  the  performance  of  their  high 
functions. 

It  is  apparent  to  us,  if  he  is  not  now  so  pro- 
tected, that  the  distinquisbed  justice  allotted  Uy 
the  Ninth  Circuit,  and  also  his  associates,  should 
bave  thrown  over  them  the  protecting  segis  of 
the  laws  of  that  government  whicb  he  has  so 
long  faithfully  and  efficiently  served. 

^ter  mature  consideration,  we  have  reached 
the  conclusion  that  the  homicide  in  question 
was  committed  by  petitioner  while  acting  in 
the  discharge  of  a  duty  imposed  upon  him  by 
the  Constitution  and  laws  of  the  United  States, 
within  tbe  meaning  of  tbe  provisions  of  section 
758  of  the  Revised  Statutes. 

It  only  remains  to  inquire,  secondly,  was  the 
homicide  necessary,  or  was  it  reasonably  ap- 
parent to  tbe  mind  of  the  petitioner,  at  the  time 
and  under  the  circumstances  then  existing,  that 
the  killing  was  necessary  in  order  to  a  full  and 
complete  discharge  of  such  duty? 

The  answer  to  this  proposition  is  really  in- 
cluded in  tbe  answer  to  tbe  last,  but  we  desire 
to  make  some  observations  bearing  especially 
upon  it. 

The  Attorney-Gkneral  and  counsel  for  the* 
State  declined  to  discuss  tbe  question  as  to 
whether  the  homicide  was  Justifiable,  because^ 
in  their  view,  this  is  a  question  solely  for  tbe 
state  court,  the  case,  as  claimed  by  them,  not 
being  within  the  provisions  of  section  753  of 
the  Revised  Statutes,  and,  therefore,  not  within 
the  jurisdiction  of  this  court.  Holding,  as  we 
do.  that  the  case  falls  within  those  provisions,, 
so  far  as  the  petitioner  was  authorized  to  act,, 
by  the  Constitution  and  laws  of  the  United 
States,  it  becomes  necessary  to  determine 
whether  the  homicide  was  justifiable.  For,  if 
it  was  malicious,  wanton  or  reckless,  without 
anv  reasonable  apparent  necessity  in  order  to 
fully  and  properly  perform  his  duty  of  protect- 
ing Justice  Field,  then  it  was  an  act  performed 
beyond  and  outside  his  duty,  and  he  is  amena- 
ble to  the  state  courts. 

The  facts  set  forth  in  the  petition,  and  in  the 
traverse  to  the  return  of  the  sheriff,  are  fully 
and  satisfactorily  proved  by  tbe  testimony,  and 
whether  we  determine  the  case  upon  demurrer 
to  tbe  traverse,  or  upon  the  whole  case,  ss  pre- 
sented in  the  record  and  evidence,  the  result 
must  be  the  same. 

Were  the  question  of  justification  to  be  de-  , 
termined  by  the  laws  of  the  State  of  California,  / 
or  in  the  state  court,  there  could  be  no  ground' 
for  doubt.  Says  tbe  Penal  Code:  "Homicide^ 
is  also  justifiable  when  committed  by  any  per-i 
son  when  resisting  any  attempt  to  murder  any. 
person,  ...  or  to  do  some  great  bodily  injury^ 
upon  any  person."    Penal  Code,  ^197.  / 

But  we  sball  consider  the  <j[uestion  witboui 
reference  to  the  statute  of  California. 

It  is  unnecessary  to  repeat  the  facts  in  full. 
When  the  deceased  left  his  seat,  some  thirty 
feet  distant,  walked  stealthily  down  the  passage 
in  the  rear  of  Justice  Field  and  dealt  the  un- 
suspecting jurist  two  preliminary  blows,  doubt- 
less by  way  of  reminding  him  tnat  the  time  for 
vengeance  had  at  last  come,  Justice  Field  was 
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already  at  the  traditioDal  "wall"  of  the  law. 
He  was  sitUDg  quietly  at  a  table,  back  to  the 
assailant,  eating  his  breakfast,  the  side  opposite 
being  occupied  by  other  passengers,  sonie  of 
whom  were  wonoen,  similarly  engaged.  When 
Id  a  dazed  condition,  he  awoke  to  tlie  reality  of 
the  situation  and  saw  the  stalwart  form  of  the 
deceased  with  arm  drawn  back  for  a  final  mor- 
tal blow,  there  was  no  time  to  get  under  or 
OTer  the  table,  had  the  law  under  any  circum- 
stances required  such  an  act  for  his  justifica- 
tion. JS eagle  could  not  seek  a  "wall"  to  justify 
his  acts  without  abandoning  his  charge  to  cer- 
tain death.  When,  therefore,  he  sprang  to  his 
feet  and  cried,  "Stop!  I  am  an  officer,"  and 
saw  the  powerful  arm  of  the  deceased  drawn 
back  for  the  final  deadly  stroke  instantly 
cbange  its  direction  to  his  left  breast,  apparent- 
ly seeking  his  favorite  weapon,  the  knife;  and 
at  the  same  time  heard  the  half-suppressed  dis- 
appointed ^owl  of  recognition  of  the  man  who, 
with  the  aid  of  half  a  dozen  others,  had  finally 
fiacceeded  in  disarming  him  of  his  knife  at  the 
coart-room  a  year  before, — the  supreme  moment 
had  come,  or,  at  least,  with  abundant  reason 
he  thought  so,  and  fired  the  fatal  shot.  The 
te$1imony  all  concurs  in  showing  this  to  be  the 
state  of  facts,  and  the  almost  universal  con- 
sensus of  public  opinion  of  the  United  States 
seems  to  justify  ihe  act.  On  that  occasion,  a 
second,  or  two  seconds,  signified,  at  least,  two 
valuable  lives,  and  a  reasonable'  degree  of  pru- 
dence would  justify  a  shot  one  or  two  seconds 
too  soon,  rather  than  a  fraction  of  a  second  too 
late.  Upon  our  minds  the  evidence  leaves  no 
doubt  whatever  that  the  homicide  was  fully 
justified  by  the  circumstances. 

We  have  seen  in  an  eastern  law  journal,  but 
with  its  disapproval,  some  adverse  criticism 
upon  the  action  of  the  petitioner,  attributed  to 
a  quarter  ordinarily  entitled  to  great  considera- 
tion and  respect.    But  it  is  not  for  scholarly 


gentlemen  of  humane  and  peaceful  instincts — 
gentlemen,  who,  in  all  probability,  never  in 
their  lives  saw  a  desperate  man  of  stalwart 
frame  and  great  streujgth  in  murderous  action — 
it  is  not  for  them  sittmg  securely  in  their  libra- 
ries, 3,000  miles  away,  looking  backward  over 
the  scene,  to  determine  the  exact  point  of  time 
when  a  man  in  Neagle's  situation  should  fire  al 
his  assailant,  in  order  to  be  justified  by  the  law. 
It  is  not  for  them  to  say  that  the  proper  time 
had  not  yet  come.  To  such,  in  all  probability, 
the  proper  time  would  never  come.  Nea^le  on 
the  scene  of  action,  facing  the  party  making  a. 
murderous  assault,  knowing  by  {>ersonal  ex- 
perience his  physical  powers,  and  his  desperate 
character;  and  by  general  reputation,  his  life- 
long habit  of  carrying  arms,  his  readiness  ta 
use  them,  and  his  angry,  murderous  threats, 
and  seeing  his  demoniac  looks,  his  stealthy  as- 
sault upon  Justice  Field  from  behind,  and  re- 
membering the  sacred  tnist  committed  to  his 
charge—- Neagle,  in  these  trying  circumstances, 
was  the  party  to  determine  when  the  supreme 
moment  for  action  had  come,  and  if  he,  honest- 
Ijf  acted  with  reasonable  judgment  and  discre- 
tion, the  law  justifies  him,  even  if  he  erred: 
But  who  will  have  the  courage  to  stand  up  in> 
the  presence  of  the  facts  developed  by  the  tes- 
timony in  this  case,  and  say  that  he  fired  the 
smallest  fraction  of  a  second  too  soon  ? 

In  our  judgment  he  acted,  under  the  trying 
circumstances  surrounding  him,  in  good  faith 
and  with  consummate  courage,  judgment  and 
discretion.  The  homicide  was,  in  our  opinion, 
clearly  justifiable  in  law,  and  in  the  forum  of 
sound,  practical  common  sense,  commendable. 
This  being  so,  and  the  act  having  been  "done 
.  .  .  in  pursuance  of  a  law  of  the  United 
States,"  as  we  have  already  seen,  it  cannot  be 
an  offense  against,  and  he  is  not  amenable  ta 
the  laws  of  the  State. 

Let  tlie  petitioner  be  dikharged* 
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Jesse  MILNER  et  aL,  Appts,, 

Clara  J.  BOWMAN  et  al. 
(..-Ind ) 

1.  The  holder  of  a  eertifleate  of  mem- 
ship  or  other  evidences  of  interest,  in  a  beoevo- 
lent  or  cbaritable  aB80ciatioii.may  under  the  state 
Btatutes  change  the  boneflciary  named  in  such 
oertiflcate  with  the  consent  of  the  association. 

2.  Where  a  person  procures  insurance 


on  his  own  life,  and  pays  the  premiums,  he  may 
assign  the  certificate  to  one  having  no  interest  in 
the  life  of  the  assured. 

8.  Where  he  was  solvent  at  the  time  of 
making  the  assignment,  his  insolvency  at  the  time 
of  his  death  will  not  afTect  the  validity  of  the  as- 

slgrnmenti 

(June  29, 1889.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  Superior  Court  of  Marion  County  in 


KoTE.— Oen^rol  doctrine  thai  benefioiarv  may  he 

changed. 

The  weight  of  authority  is  in  favor  of  the  gen- 
eral doctrine  that  beneficiaries  may  be  changed  in 
esses  where  policies  are  Issued  by  such^assoclations, 
tod  that  in  this  respect  such  policies  are  not  gov- 
erned by  the  general  rule  which  governs  ordinary 
iosiirance  contracts,  unleasthe  charter  of  the  aS' 
lodation  prohibits  a  change  in  the  beneficiary  first 
tgreed  upon  and  designated.  It  is  firmly  settled 
t^t  a  oontract  must  be  made  in  the  mode  pre- 
icribed  by  the  corporate  charter,  and  must  be  one 
authorized  by  it.  Ohio  Ins.  Co.  v.  Nunnemacher,  15 
hkd.  294;  Leonard  v.  Am.  Ins.  Co.  97  Ind.  299:  Aah- 
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bury  R.  Carriage  &  Iron  Co.  v.  Biche,  L.  R.  7  H.  L. 
658;  Head  v.  Providence  Ins.  Co.  6  U.  S.  2  Cranch, 
127  (2  L.  ed.  229);  Rev.  Stat.  1881,  3850;  Presby.  Assur. 
Fund  V.  Allen,  4  West.  Rep.  712,  106  Ind.  503  and 
cases  cited;  Gentry  v.  Supreme  Lodge,  K.  of  H.  20 
Cent.  L,  J.  393;  Hellenberg  v.  District  No.  1, 1. 0.  B. 
B.  94  N.  Y.  580;  Duvall  v.  Gtoodson,  79  Ky.  224;  Easi^ 
man  v.  Provident  Mut.  R.  Asso.  20  Cent.  L.  J.  266; 
Masonic  Mut.  Ben.  Society  v.  Bnrkhart,  7  West. 
Rep.  628,  UO  Ind.  189. 

The  Supreme  Conrt  of  Minnesota  held  that  the 
beneficiary  under  a  membership  in  a  benefit  society 
could  be  changed  at  the  pleasure  of  the  member 
because  the  contract  permitted  it,  the  reservation 


See  also  9  L.  R.  A.  841 ;  11  L.  R.  A.  205;  15  L.  R.  A.  114;  21  L.  R.  A.  746. 
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favor  of  plaintiffs  in  an  action  brought  by  the 
assignee  of  a  certificate  of  membership  in  a 
•mutual  benefit  association.    Becersed, 

The  facts  are  sufflcienUy  stated  in  the  opin- 
ion. 

Mr.  Thomas  Hannat  for  appellants: 

Tbe  court  below  erred  in  sustaining  the  de- 
murrer of  liufus  F.  Larkin,  administrator  of 
the  estate  of  Sylvanus  Milner,  deceased,  to  the 
first  and  second  paragraphs  of  appellants' 
amended  and  verined  cross- complaint  It  is 
wc]l  settled  by  law-writers  and  courts  of  final 
judicature  that  the  term  "heirs  at  law,"  or 
"heirs"  of  "A,"  either  is  a  good  designation  of 
a  person  or  persons. 

1  Bouvier,  L.  Diet.  p.  688,  defines  "heirs  at 
law"  viz. :  "He,  who  after  his  ancestor's  death 
intestate  has  a  right  to  all  the  lands,  tenements, 
and  hereditaments  which  belong  to  him,  or  of 
•which  he  was  seised  the  same  as  heir  general." 

1  Bouvier  L.  Diet.  pp.  583,  583;  2  Bouvier, 
L.  Diet.  p.  22. 

When  no  property  in  the  bequest  is  given  to 
"A,"  and  the  mone^  is  bequeathed  to  ms  heirs, 
or  to  him  with  limitations  to  his  heirs,  if  he 
died  before  the  testator,  and  U  there  be  nothing 
in  the  will  showing  the  sense  in  which  the  tes- 
tator made  of  the  word  "heirs,"  the  next  of  kin 
of  "A"  are  entitled  to  claim  under  the  descrip- 
tion as  the  only  persons  appointed  by  law  to 
succeed  to  personal  estate.  Hblloway  v.  Hollo- 
tray,  5  Ves.  Jr.  408;  Loxondes  v.  Stone,  4  Ves. 
Jr.  649;  Horseman  v.  Abbey,  1  Jac.  &  W.  388. 

A  bi'quest  to  the  heirs  of  an  individual,  with- 
out addition  or  explanation,  will  belong  to  the 
next  of  kin.  Chamberlain  v.  Jacob,  Ambl.  72; 
Target  v.  Oaunt,  1  P.  Wms.  432;  Donne  v. 
Mcrrefield^  cited  in  Sabbarton  v.  Sabbarton,  Cas. 
t.  Talb.  56;  Hodgeson  v.  Bussey,  2  Atk.  89; 
Hockley  v.  Mawbey,  1  Ves.  Jr.  145;  Crawford 
V.  Trotter,  4  Madd.  361;  Owynne  v.  Muddock, 
14  Ves.  Jr.  488;  May,  Life  Ins.  2d  ed.  p. 


584 ;  Shaw  r.  Loud,  12  Mass.  447;  2  Washb. 
Real  Prop.  274;  Loos  v.  John  Hancock  Mut,  L^ 
Ine.  Co.  41  Mo.  588. 

The  deed  to  W.  8.  or  to  his  heh:«,  if  W.  8. 
be  dead  when  the  deed  is  made,  then  his  heirs 
take. 

Beady  y.  Keardey,  14  Mich.  224;  Hogan  v. 
Page,  09  U.  8.  2  Wall.  607  (17  L.  ed.  ^54). 

Busing  v.  Busing,  25  Ind.  68,  defines  the 
term  "heirs  or  heirs  at  law"  as  the  persons  next 
of  kin.  Siceloffy.Bedman,  26  Ind.  281,  and 
cases  there  cited. 

Presby.  Mut.  Assur.  Fund  v.  AUen,  4  West. 
Rep.  712, 106  Ind.  593;  Wilbum  v.  Wilbum,  83 
Ind.  55;  Pejiee  v.  Makepeace,  65  Ind.  845;  Hut- 
son  v.  MerriiUld,  51  Ind.  24;  MeClure  r,  John- 
son, 56  Iowa,  620. 

"To  the  heirs  and  legal  representatives" 
means  next  of  kin. 

Catholic  Mut.  Ben.  Asso.  v.  Priest,  46  Mich. 
429;  Kentucky  Masonic  Mut.  L,  Ins.  Co.  r.  Mil- 
ler,  18  Bush,  489;  Masonic  Mut.  Bdief  Asso.  v. 
McAuley,  2  Mackey,  70;  Loos  v.  John  Hanr 
cock  Mut.  L.  Ins.  do.  41  Mo.  538. 

It  is  not  within  the  power  or  purview  of  the 
Masonic  Mutual  Benefit  Society  to  contract 
that  an  administrator  or  executor  shall  be  des- 
ignated as  a  beneficiary — any  contract  of  that 
kind  would  be  u^ira  vires. 

BnUou  V.  Oile,  50  Wis.  614;  Worleyy.  North- 
western  M,  Aid  Asso.  8  McCrary,  63,  10  Fed. 
Rep.  227;  Maryland  Mut,  Beneo.  Society  v.  Gten- 
dinen,  44  Md.  429,  22  Am.  Rep.  52;  Ar- 
thur V.  Odd  Fellows  Ben.  Asso.  29  Ohio  St. 
557;  Addison  Y.  New  England  Com.  Trav.  Asso. 
4  New  Eng.  Rep.  639,  144  Mass.  591. 

The  phrase  *4egal  representatives,"  means 
next  of  kin  and  not  administrator  or  executor. 

Ind.  Rev.  Stat.  1881,  §  284;  Steioart  v.  Ten-e 
Haute  &  I.  B.  Co.  1  WesL  Rep.  152.  103  Ind. 
44;  Indianapolis  P.  cfi  0,  B.  Co,  y.  Keely,  28 
Ind.  183. 


of  such  power  being  made  in  tbe  laws  of  tbe  society. 
Richmond  v.  Johnson,  28  Minn.  449;  Bacon,  Benev. 
Societies,  471. 

Designating  a  beneficiary,  whether  executing  a 
power,  or  disposing  of  ordinary  property,  Is  ambu- 
latory and  liable  to  be  revoked.  Re  Da  vies*  Trusts, 
L.  R.  18  Eq.  163:  Oke  v.  Heath,  1  Yee.  Sr.  135;  Eosum 
V.  Appleford,  6  MyL  &  Cr.  66;  Duke  of  Marlborough 
V.  Lord  Godolphln,  2  Yes.  Sr.  78;  Masonic  Mut.  Re- 
lief Asso.  V.  McAuley,  2  Mackey,  70;  Masonic  Mut. 
Ben.  Society  v.  Burkhart,  supra. 

Mode  of  chanoe. 

The  mode  agreed  upon  in  the  contract,  whereby 
the  name  of  the  beneficiary  should  be  changed, 
was  made  a  matter  of  substance,  and  should  be 
complied  with.  National  Mut.  Aid  Society  v. 
Lupoid,  101  Pa.  Ill;  Gtentry  v.  Supreme  Lodge,  K.  of 
H.  23  Fed.  Rep.  718,  20  Cent.  L.  J.  893;  Ireland  v. 
Ireland,  42  Hun,  212;  Supreme  Lodge,  K.  of  H.  v. 
NairD,60  Mich.  44;  VoUman^s  App.  92  Pa.  60;  Elliott 
V.  Whedbee,  94  N.  C.  115;  Highland  v.  Highland,  109 
HI.  866;  Greeno  v.  Greeno,  23  Hun,  478;  Kentucky 
Masonic  Mut  L.  Ins.  Go.  v.  Miller,  18  Bush,  489; 
Manning  v.  Supreme  Lodge,  A.  0. 17.  W.  86  Ky.  186; 
Renk  v.  Herrman  Lodge,  2  Dem.  409;  Olmstead  v. 
Masonic  Mut  Ben.  Society,  87  Kan.  93;  Basye  v. 
Adams,  81  Ky.  868;  Daniels  v.  Pratt,  3  New  Eng.  Rep. 
480, 143  Mass.  216;  Harman  v.  Lewis,  21  Fed.  Rep.  97, 
530:  Eastman  v.  I'rovident  Mut.  R.  Asso.  (N.  H.)  20 
Gent.  L.  J.  266;  Hotel  Men's  Mut.  Ben.  Asso.  v. 
Brown,  83  Fed.  Rep.  U 

fi  L.  R.  A« 


Rights  of  members  determined  by  Jaws  of  the  as8ocia» 

tUm, 

During  his  lifetime  the  member  may  exorcise  the 
power  of  appointment,  without  other  limits  or  re- 
strictions except  such  as  are  imposed  by  the  organic 
law,  or  by  rules  and  regulations  of  the  society  duly 
adopted  in  compliance  therewith.  Splawn  v.  Ghew, 
60  Tex.  532;  Expressmen*8  Aid  Society  v.  Lewis,  9 
Mo.  App.  412;  Ballou  v.  Gile,  60  Wis.  614;  Dietrich 
V.  Madison  Relief  Asso.  46  Wis.  84;  Richmond  v. 
Johnson,  28  Minn.  447;  Eastman  v.  Provident  Mut. 
R.  Asso.  20  Gent.  L.  J.  266;  Gentry  v.  Supreme  Lodge, 
K.  of  H.  Id.  883;  Masonic  Mut.  Ben.  Society  v.  Burk- 
hart, 7  West  Rep.  628, 110  Ind.  189. 

The  laws  and  regulations  determine  the  rights  of 
the  members  and  the  association,  and  may  be  en- 
forced by  the  parties  and  benefldarieB,  according 
to  their  respective  rights  as  therein  provided.  Ar- 
thur V.  Odd  Fellows  Ben.  Asso.  29  Ohio  St  557, 660; 
May,  Ins.  §  662;  Bliss,  L.  Ins.  §  426;  Osceola  Tribe 
Red  Men  v.  Schmidt,  57  Md.  106;  Union  Mut  Asso. 
V.  Montgomery  (Mich)  14  West.  Rep.  880. 

Change  in  the  disposition  of  moneAto  be  received 
on  the  death  of  a  member  of  a  lodge  must  be  made 
in  the  form  prescribed  by  the  by-laws  of  the  lodgeu 
Ireland  v.  Ireland,  42  Hun,212L 

The  mention  of  one  method  of  change  has  been 
held  to  impliedly  or  expressly  exclude  all  others  on 
the  ground  that  ^'expressin  unites  est  exclusio  aUe' 
rfiM.**  Coleman  v.  Knights  of  Honor,  18  Mo.  App. 
189;  Olmstead  v.  Masonic  Mut.  Ben.  Society,  87  Kaa. 
98;  Bacon,  Benev.  Societies,  476. 
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The  doctrine  Is  laid  down  in  Willard  on  Ex- 
ecutors, 376,  "that  a  bequest  to  legal  repre- 
fleDtalives  points  to  such  persons  as  are  em- 
bnoed  in  the  Statutes  of  Distribution;  but  a 
bequest  to  personal  representatives  has  been 
beld  to  include  the  executor." 

JenningM  y.  QaUimars,  8  Yes.  Jr.  146;  JEham 
T.  CharU8,  1  Anstr.  128. 

Willard  on  Executors,  898,  defines  the  legal 
representatiyes  as  given  by  the  New  York 
Statutes  of  Distribuiion  to  be  his  heirs  or  next 
of  kin. 

Loos  y.  Jchn  Saneoek  Mut,  L,  Im,  Oo.  41  Mo. 
588;  May,  Life  Ins.  <tfpra;  2  Bouyier,  L.  Diet, 
pp.  22,  23. 

If  ours,  D.  H*  Bradbury  and  Elmer  Mar- 
flhall  for  appeUees. 

Oldsy  J,,  deliyered  the  opinion  of  the 
court: 

Sylvanus  Milner,  an  unmarried  man,  was  a 
nuister  Mason,  and  on  the  16lh  day  of  Novero- 
"btT,  1872,  he  became  a  member  of  the  Masonic 
Mutual  Benefit  Society  of  Indiana,  a  corpora- 
tion organized  for  charitable  purposes.  The 
object  of  the  corporation,  as  stated  in  its  arti- 
cles of  incorporation,  is  "to  five  financial  aid 
and  benefit  to  the  widows  and  orphans  and  de- 
pendents of  deceased  members."  The  associa- 
tion issued  to  the  said  Sylvanus  a  certificate  of 
membership  under  its  corporate  seed,  and  signed 
by  its  ofiAcers.  The  certificate  is  payable  "to 
the  heirs  of  the  said  Sylvanus  Milner,  or  to  the 
legal  representatives  of  the  said  Sylvanus  Mil- 
ner." At  the  date  of  the  issuine  of  the  certifi- 
cate the  mother  and  brother  of  Sylvanus  were 
living,  and  were,  at  that  time,  bis  only  heirs  at 
law.  At  that  date  his  mother  lived  with  him, 
and  continued  to  live  with  him  until  her  death. 


in  1876,  and  was  dependent  upon  him  for  her 
maintenance,  and  he  supported  her  during  all 
of  that  time.  The  brother  died  intestate,  a  res- 
ident of  Indiana,  in  1876,  without  Issue  or  de- 
scendant, leaving  no  widow,  and  leaving  as  his 
only  heirs  at  law  his  mother  and  brother,  Syl- 
vanus, the  assured.  His  estate  has  been  fully 
settled,  and  all  of  his  debts  have  been  paid. 
Afterwards,  in  the  same  year,  his  mother  died 
intestate,  a  resident  of  Indiana,  leaving  no  hus- 
band and  no  children  or  descendant  except 
Sylvanus,  the  person  whose  life  was  insured  by 
this  certificate,  her  only  heir  at  law.  Her  es- 
tate has  been  fully  settled,  and  all  her  debts 
have  been  paid. 

In  1877,  after  the  death  of  his  mother,  Sylva- 
nus Milner,  by  indorsement  thereon,  signed  by 
him,  directed  the  association  to  pay  toe  pro- 
ceeds of  said  certificate  to  the  plaintifl!  Clara  J. 
Bowman.  Milner  paid  all  cues  and  assess- 
ments up  to  his  death,  keeping  in  force  the 
membership  and  insurance.    Ete  died  in  1885. 

The  plaintiff  Clara  J.  Bowman  brought  this 
suit  against  the  association,  counting  In  her 
complaint  on  the  certificate  of  insurance  and 
assignment,  and  order  indorsed  thereoo  by  Mil- 
ner, transferring  it  to  the  plaintiff.  The  asso- 
ciation answered,  admitting  its  liability  in  the 
sum  of  $2,500,  interpleading  Ruf us  F.  Larkin, 
the  administrator  of  Milner,  and  Jesse  Milner 
et  aL,  the  heirs  at  law  of  Sylvanus  Milner,  and 
paying  the  money  into  court.  The  amount 
was  conceded  to  be  correct,  and  the  association 
was  discharged  by'a  proper  decree  of  the  cir- 
cuit court.  The  persons  interpleaided  all  ap- 
peared, and  the  controversy,  proceeded  between 
the  plaintiff  Bowman,  the  heirs  of  Milner,  and 
his  administrator.  Trial  was  had,  resulting  in 
a  judgment  and  decree  in  favor  of  the  admin- 


A  by-law  which  is  inconsistent  with  the  charter 
of  the  corporation  Is  utterly  void.  Presby.  Aasur. 
Fund  V.  Allen,  4  West  Bep.  712, 106  Ind.  606. 

It  will  be  presumed  that  the  change  was  made  in 
the  manojcr  provided  by  law,  and  by  the  rules  and 
regulations  of  the  society  made  in  conformity 
therewith.  IMd.;  Hicks  v.  Perry,  1  New  Eng.  Rep. 
715,  140  Mass.  680;  Masonic  Mut.  Ben.  Society  v. 
Burkhart,  7  West.  Bep.  629, 110  Ind.  189. 

Right  to  change,  reserved  in  contraeL 

The  person  procuHag  the  pollby  for  the  benefit 
of  another  may  reserve  the  right  to  change  this 
designation,  in  whole  or  in  part,  and  the  law  will 
respect  any  change  he  may  make  in  the  beneflcta' 
Ties  named  in  the  policy  in  pursuance  of  such  rights. 
Bliss,  Life  Ins.  318;  Hutchlngs  v.  Mioer,  46  N.  Y.  466. 
See  Bicker  v.  Charter  Oak  L.  Ins.  Co.  27  lilnn.  198; 
Swift  v.  Bailway  Pass.  &  F.  C.  Mut  Aid  &  Ben. 
AflBO.  98  IlL  809;  Bichmond  v.  Johnson,  28  Minn.  447; 
'Oreeno  ▼.  Oreeno,  28  Hun,  478;  Barton  v.  Provident 
Mot.  Belief  Aaso.  1  New  Bog.  Bep.  856,  63  X.  H.  635. 

The  assured  had  a  right  to  change  the  beneficiary, 
provided  he  made  the  change  in  the  manner  pro- 
vided in  the  contract  Holland  v.  Taylor,  9  West 
Bep.  606,  HI  Ind.  127;  Stephenson  v.  Stephenson,  64 
Iowa,  634;  Bacon,  Benev.  Societies,  476. 

The  right  to  change  the  beneficiary  is  not  aflTected 
by  the  fact  that  the  first  beneficiary  paid  the  assess- 
ments ot  the  member  and  the  change  was  made 
without  his  consent  Flsk  v.  Equitable  Aid  Union 
<Pa.)  9  Cent  Bep.  40a 

That  right  cannot  be  defeated  by  the  separate,  or 
the  combined,  acts  of  the  assured  and  the  insur- 
ance company  without  the  consent  of  the  benefl- 

«L.R.A. 


clary.    Harley  v.  Heist,  86  Ind.  196, 44  Am.  Bep.  285; 
Damron  v.  Penn.  Mut  L.  Ins.  Co.  99  Ind.  478. 

After  the  death  of  the  beneficiary  designated,  a 
member  has  the  right  to  nominate  his  wife  as  the 
party  entitled  to  the  Insurance  money.  Van  Bib- 
ber V.  Van  Bibber,  82  Ky.  847. 

Pdiey  taken  cnil  on  member'^e  cwn  life, 

A  husband  who  takes  out  a  policy  of  insurance 
on  his  own  life  in  his  own  name  is  entitled  to  treat 
it  as  his  own  property  and  dispose  of  itby  wiiL 
Bison  V.  Wilkerson,  8  Sneed,  665;  Williams  v.  Cor- 
son, 2  Tenn.  Ch.  260,  affirmed  on  appeaL  Bacon, 
Benev.  Societies,  470. 

The  same  rule  would  undoubtedly  apply  where 
he  voluntarily  assigrned  to  his  wife,  by  an  executed 
contract  a  policy  taken  out  payable  to  himself. 
Fortescue  v.  Bamett,  8  MyL  &  K.  80. 

A  benefit  certificate  would  be  governed  by  the 
same  rule,  and  would  remain  the  property  of  the 
husband,  subject  to  disposition  by  wiU  unless  pro- 
vloufily  assigned  for  a  valuable  consideration,  or 
voluntarily  transferred  by  an  executed  contract 
Weil  V.  Trafford,  8  Tenn.  Ch.  108;  Swift  v.  Hallway 
Pass.  8c  F.  C.  Mut  Aid  8c  Ben.  Asso.  96  HI.  809. 

If  he  take  the  poUcy  in  the  name  of  his  wife,  in- 
tending to  give  her  the  benefit  of  it  she  would 
thereby  acquire  a  vested  interest  of  which  he  could 
not  afterwards  deprive  her.  Gosling  v.  Caldwell,  1 
Lea,  464. 

Change  of  heneftdary  on  reinstatement  of  member^ 

Where  a  member  of  a  t)enefit  society  becomes  sua* 
pended  for  nonpayment  of  assessments,  he  may,in 
his  application  for  reinstatement,  designate  a  new 


Bee  also  9  L.  R.  A.  634. 
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isdrator  for  the  whole  of  the  fund,— the  pro- 
ceeds of  the  certificate.  The  heirs  of  SylvaDus 
Milner  appealed,  and  by  agreement  between  all 
the  parties  the  cause  is  to  be  treated  as  if  Clara 
J.  Bowman  had  also  appealed  and  filed  dupli- 
cate transcript;  and  no  question  is  to  be  raised 
as  to  any  informality  in  the  manner  of  the  ap- 
peal. 

The  question  presented  on  this  appeal  is. 
Which  of  the  three  claimants,  as  among  them- 
selves, has  the  better  right  to  the  proceeds  of 
the  certificate  of  insurance?  The  plaintiff's 
complaint  is  in  three  paragraphs.  Larkin,  ad- 
ministrator, files  answer  and  cross-complaint 
against  plaintiff  and  Milner's  heirs.  Jesse  Mil- 
ner  et  at,  file  demurrer  to  each  paragraph  of 
the  complaint,  which  is  sustained,  and  excep- 
tions. Jesse  Milner  e^  al.,  heirs  of  Sylvanus 
Milner,  demur  to  the  answer  and  cross-com- 
plaint of  Larkin,  administrator,  and  it  is  over- 
ruled, and  exceptions.  Jesse  Milner  et  al, ,  heirs 
of  Sjlvanus  Milner,  file  verified  cross-complaint 
against  the  plaintiff  Bowman,  and  Larkin,  ad- 
ministrator, in  two  paragraphs.  Jjarkin,  ad- 
ministrator, files  demurrer  to  each  para^nph 
of  complaint,  which  is  sustained,  and  excep- 
tions. Larkin,  administrator,  demurs  to  each 
paragraph  of  the  cross-complaint  of  Jesse  Mil- 
ner et  cU.,  and  it  is  sustainea,  and  exceptions. 
Jesse  Milner  et  al.  file  answer  in  three  para- 

graphs  to  Larkin's  cross-complaint,  and  Larkin 
emurs  to  the  second  and  third  paragraphs  of 


the  answer  of  Jesse  Milner  et  al.,  which  is  sus- 
tained, and  exceptions.  Plaintiff  Bowman  de- 
murs to  each  paragraph  of  the  cross-complaint 
of  Jesse  Milner  et  al.,  and  it  is  suitainea,  and 
exceptions.  Plaintiff  demurs  to  the  croes-com* 
plaint  of  Larkin,  administrator,  which  is  over- 
ruled and  exceptions.  Plaintiff  Bowman  file» 
answer  in  general  denial  to  Larkin's  cross-com- 
plaint. Plaintiff  Bowman  refuses  to  amend 
and  elects  to  stand  bv  her  complaint,  and  Jesse 
Milner  et  al.,  heirs  of  Sylvanus  Milner,  also  re- 
fuse to  amend  their  cross-com  plaint.  The  vari- 
ous rulings  of  the  court,  as  stated,  are  each 
assigned  as  error.  We  do  not  deem  it  necessary 
to  set  out  a  synopsis  of  the  pleadings  In  the 
case,  as  they  are  in  the  usual  form,  and  no  ques- 
tion is  presented  as  to  the  particular  allegauon» 
of  them.  As  the  association  has  waived  all 
questions  as  to  its  liability,  and  paid  the  money 
into  court,  it  is  unnecessary  to  determine  any 
question  as  to  its  liability  on  the  policy  or  the 
validity  of  the  assignment  as  to  the  association. 
Rev.  Stat.  1881,  g  8850,  provides  that  '*all 
certificates  of  membership,  policies,  or  other 
evidence  of  interest,  in  any  Masonic,  Odd  Fel- 
lows, or  other  benevolent  or  charitable  associa- 
tion, society,  or  incorporation  named  in  section 
1  of  this  Act  (section  8848)  shall  be  regarded  as 
a  contract  between  the  person  whose  life  is  in- 
sured by  such  certificate  of  membership,  policy,, 
or  other  evidence  of  interest,  and  the  associa- 
tion, society,  or  incorporation  of  which  he  is  a 


benefloiary,  and  the  society  Jif  readmitting  him  ac- 
quiesces in  the  ctaanffe.  Davidson  v.  Supreme 
Lodge,  K.  of  P.  4  Wefst  Rep.  832, 22  Mo.  App.  268. 

ProvitUmfor  change  by  the  laws  of  the  order. 

The  beneficiary  may  be  changed  If  the  laws  of 
the  order  so  provide,  or  if,  when  such,  transfer  is 
not  prohibited  by  the  laws  of  the  society,  the  certi- 
ficate of  policy  has  not  been  delivered  to  the  bene- 
ficiary. Holland  v.  Taylor,  9  West  Bep.  000,  111 
Ind.  121;  Ireland  v.  Ireland,  42  Hun,  212;  Supreme 
Lodge  V.  Martin,  18  W.  N.  C.  160;  Splawn  v.  Chew, 
00  Tex.  682;  Hierhland  v.  Highland,  109111.  866;  Oole- 
man  v.  Knights  of  Honor,  18  Mo.  App.  169;  Baub 
V.  Masonic  Mut.  Relief  Asso.  8  Maokey,  68;  Lament 
V.  Hotel  Men^s  Mut.  Ben.  Asso.  90  Fed.  Rep.  817; 
Barton  v.  Provident  Mut.  Relief  Asso.  1  New  Eag. 
Rep.  866, 68  N.  H.  686;  Schillinger  v.  Boes,  86  Ky. 
867;  Masonic  Mut.  Ben.  Society  v.  Burkhart,  7 
West  Rep.  627,  110  Ind.  189;  Supreme  Council,  Gath. 
Mut.  Ben.  Asso.  v.  Priest  4A  Mich.  429;  Gentry  y. 
Supreme  Lodge,  K.  of  H.  28  Fed.  Rep.  718,  20  Gent 
L.  J.  8B8;  Supreme  Council  Am.  Legion  of  Honor  v. 
Perry,  1  New  Eng.  Rep.  715,  140  Mass.  680;  Durian 
V.  Central  Verein  of  Hermann *s  Sbehnne,  7  Baly, 
168;  Lemon  v.  Phoenix  Mut  L.  Ins.  Co.  88  Conn.  801; 
Deady  v.  Bank  Clerks^  Mut  Ben.  Asso.  17  Jones  A 
8. 246;  Johnson  v.  Van  Epps,  14  HI.  App.  201, 110  111. 
651;  Tennessee  Lodge  v.  Ladd,  6  Lea,  716;  Bacon, 
Benev.  Societies,  472. 

JXfferenee  between  poticiee  of  inmirance  and  certiftr 
cotes  of  benefit  eodeUea, 

The  designation  of  the  beneficiaries  In  the  ordi- 
nary policy  of  insurance  issued  by  an  ordinary  in- 
surance company  fixes  their  rights.  Hutson  v. 
Merrffleld,  61  Ind.  24;  Pence  v.  Makepeace,  66  Ind. 
846;  Godfrey  v.  Wilson,  70  Ind.  60;  Wilbum  v.  Wil- 
bum,  88  Ind.  66;  Harley  v.  Heist  86  Ind.  196;  Dam- 
roD  V.  Penn  Mut  L.  Ins.  Co.  99  Ind.  478;  Penn 
Mut  L.  Ins.  Co.  V.  Wiler,  100  Ind.  92;  Chapin  v. 
Fellowes,  86  Conn.  182,  4  Am.  Rep.  49;  Olanz  v. 
Gloeckler,  104  111.  673;  Manhattan  L.  Ins.  Co.  v. 
6  L.  R.  A. 


Smith,  8  West  Rep.  116,  44  Ohio  St  160;  Bliias.  Life 
Ins.  2d  ed.  640;  Presby.  Assur.  Fund  v.  Allen,  4 
West.  Rep.  712, 106  Ind.  503. 

Whatever  rights  beneficiaries  have  In  life  poli- 
cies, they  have  by  virtue  of  the  contract  between 
the  insurance  company  and  the  assured.  Holland 
V.  Taylor,  9  West.  Rep.  606,  111  Ind.  125;  Bacon«. 
Benev.  Societies,  466. 

There  is  much  diversity  of  opinion  upon  the 
question  as  to  the  applicability  of  this  principle  to 
policies  issued  by  associations  of  the  class  to  which 
appellant  belongs.  McQure  v.  Johnson,  66  Iowa, 
620;  Tennessee  Lodge  v.  Ladd,  5  Lea,  716;*  Durian  v. 
Central  Yerein  of  Hermann^s  Soehnne,  7  Daly,  168; 
Richmond  v.  Johnson,  28  Minn.  447;  Swift  v.  Rail- 
way Pass.  A;  F.  a  Mut  Aid  &  Ben.  Asso.  96  HI.  309: 
Bailou  V.  Glle,  60  Wis.  614;  Masonic  Mut  Relief 
Asso.  V.  McAuley,  2  Maokey  (D.  C.)  70;  Kentucky 
Masonic  Mut  L.  Ins.  Co.  v.  Miller,  18  Bush,  489;  Su- 
preme Council.  Cath.  Mut  Ben.  Asso.  v.  Priest  46 
Mich.  429;  £xpre8smen*s  Aid  Society  v.  Lewis,  9  Mo. 
App.  412;  Maryland  Mut  Benev.  Society  v.  Clendi- 
nen,  44  Md.  429,  22  Am.  Rep.  52;  Presby.  Assur. 
Fund  V.  Allen,  4  West  Rep.  714, 106  Ind.  603. 

The  essential  difference  between  a  oertiflcate  of 
membership  in  a  beneficiary  association  and  an  or^ 
dinary  life  policy  is  that  in  the  latter  the  rights  of 
the  beneficiary  are  fixed  by  the  terms  of  the  policy, 
while  in  the  former  they  depend  upon  the  certifi- 
cate and  the  rights  of  the  member  under  the  con> 
stitution  and  by-laws  of  the  society.  Durian  v. 
central  Verein  of  Hermann's  Soehnne,  7  Daly,  166: 
Tennessee  Lodge  v.  Ladd,  6  Lea,  716;  Swift  v.  Rail- 
way Pass.  &  F.  C.  Mut  Aid  A;  Ben.  Asso.  98  lU.  309; 
Masonic  Mut  Ben.  Soc.  v.  Burkhart  7  West  Rep. 
629, 110  Ind.  189. 

The  certificate  constitutes  the  contract  and  the 
holder  thereof  has  power  to  change  the  beneficiary. 
Presbyterian  Assur.  Fund  v.  Allen,  8ii|>ra,*  Elk« 
hart  Mut.  Aid,  Benev.  &  Relief  Asso.  y.  Houghton, 
1  West  Rep.  284, 103  Ind.  286,  53  Am.  Rep.  514;  Bauer 
V.  Samson  Lodge,  K.  of  P.  102  Ind.  2621 
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member;  and  it  shall  "be  lawful  for  such  asso- 
ciation, society,  or  iucorporatioD  to  change  the 
name  or  names  of  the  pavee  or  pay  eeSybeneficiary 
car  beneficiaries,  name»  in  such  certificate  of 
membership,  policy,  or  other  evidence  of  inter- 
est, on  such  terms  and  conditions  as  the  parties  to 
the  contract  may  agree  to."  Section  1  of  the 
Act  (section  8848,  Rev.  Stat  1881)  relates  to 
the  same  associations,  and  exempts  sucb  bene- 
fits from  all  claims  of  creditors. 

In  the  case  of  Masonic  Mut.  Ben.  Society  v, 
Burkhart,  110  Ind.  189,  9  West.  Rep.  92,  it  is 
said:  "The  general  rule  applicable  to  bene- 
flciarT  or  cha]:itable  associations  is  that  the 
beneficiary  acquires  no  vested  right  to  the 
ben^ts  whidi  are  to  accrue  upon  the  death  of 
a  member,  until  the  death  of  the  member  oo- 
cara.'*  In  that  case  the  member  procured  the 
cancellaUon  of  the  original  certificate,  in  which 
his  wife  was  designated  as  the  beneficiary,  and 
procured  the  issuance  of  a  new  certificate,  in 
which  his  son  was  designated  as  the  beneficiary, 
without  the  knowledge  or  consent  of  his  wife, 
the  beneficiary  in  the  original  certificate,  and 
on  hia  death  payment  was  made  to  the  son, 
and  it  was  held  proper,  and  that  the  wife  had 
no  interest  in  the  certificate.  The  authorities 
are  collected  in  that  case,  fully  supporting  the 
condusaon  of  the  court  It  does  not  appear  in 
this  case  that  the  association  in  an^  way  pro- 
hibited the  changing  of  beneficiaries,  or  that 
they  had  any  prescribed  mode  by  which  the 
dumge  should  be  made.  It  follows,  therefore, 
that  the  member  had  the  right  to  change  the 
beneficiary,  with  the  consent  of  the  association. 
The  member  did  change  the  beneficiuy,  by 
an  assignment  of  the  policy,  and  directing  the 
aasociation  to  pay  the  same  to  the  plaintift,  and 
she  brings  suit  upon  it  The  association  does 
not  question  this  mode  of  making  the  change, 
or  object  to  it,  or  refuse  to  pay  the  policy,  but, 
when  sued,  other  persons  are  claiming  the 
fund,  and  it  interpleads,  and  pays  the  money 
into  court  A  policy  of  insurance  may  be  as- 
signed by  the  beneficiary  or  owner,  and,  when 
the  bendciary  baa  no  vested  interest,  it  may 
be  assigned  by  the  member  of  the  association. 
Sttift  Y.  Bailioay  Pass,  d  F,  C,  Mut.  Aid  d 
Ben.  Asso.  96  111.  809;  Edrley  v.  Eeist,  86  Ind. 
196;  Lament  v.  Hotd  Men's  Mut.  Ben.  Ano, 
<Circ.  Ct  N.  D.  HI.)  80  Fed.  Rep.  817. 

In  Orand  Lodge  A.  0.  U.  W.  v.  ChM,  14 
West  Bep.  454,  it  was  held  that  the  member 
unfrhX  change  the  beneficiary,  though  the 
change  was  made  a^inst  the  refusal  of  the  as- 
sociation, and  not  m  conformity  with  the  pre- 
scribed mode  adopted  by  the  association. 
Knights  of  Honor  v.  Wat»m  (N.  H.)  6  New 
Enc.  Rep.  888;  Martin  v.  Stubbings  (111.)  18  N. 
£.  llep.  667. 

We  think  the  assignment  operated  as  a  change 
of  the  beneficiary,  and  made  the  plaintiff  the 
beneficiary  of  the  certificate;  but  on  the  theory 
that  the  policy  named  a  beneficiary,  and  the 
person  or  persons  so  named  took  a  vested  in- 
terest, it  named  the  heirs  of  the  insured,  who 
were  hia  mother  and  brother,  and  he  inherited 
the  interest  they  had,  if  any,  before  he  made 
the  assignment,  and  he  had  the  right  to  assign 
snch  interest.    Harley  v.  Heists  supra. 

It  is  contended  that  the  doctrine  held  in  the 
ease  of  Harley  v.  Heist,  supra,  would  entiUe 
the  administrator  of  Milner  to  the  funds,  but 
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in  this  counsel  are  in  error.  In  that  case  it 
was  an  ordinary  life  policy,  in  which  the  rights 
of  the  beneficiary  were  fixed,  and  it  was  the  ad- 
ministrator of  tne  beneficiary  who  recovered 
the  funds,  the  beneficiary  having  died  previous 
to  the  death  of  the  insured,  without  having  as- 
signed the  policy.  The  insured,  after  the 
death  of  the  beneficiary,  assigned  the  policy, 
and  it  was  held  that  the  assignment  passed  the 
interest  the  insured  inherit^  from  the  bene- 
ficiary, but  it  was  subject  to  the  payment  of 
her  debts,  and  her  administrator  was  entitled 
to  the  money  upon  the  policy.  If  the  mother 
and  brother  of  Sylvanus  Milner  could  be  said 
to  be  the  beneficiaries  with  a  vested  interest, 
which  descended  to  Sylvanus  at  their  death, 
subject  to  the  right  of  their  administrators  to 
collect  the  whole,  it  \&  shown  that  their  estates 
are  settled,  and  their  debts  all  paid;  but  in  t^e 
certificate  in  this  case  the  beneficiaries  had  no 
interest,  and  the  insured  had  the  right  to  change 
the  beneficiary,  and  designate  another,  at  any 
time  durinff  his  life. 

It  is  further  contended  that  the  plaintiff  had 
no  insurable  interest  in  the  life  of  the  member 
Milner,  and  therefore  she  derived  no  title  by 
the  assignment,  and  cannot  recover  on  the 
policy.  In  this  case  the  insured  was  the  real 
contracting  party,  and  paid  all  the  premiums 
up  to  the  date  of  his  death,  and  every  person 
has  an  insurable  interest  in  his  own  life. 

When  the  person  himself  in  good  faith  makes 
the  contract,  procures  the  insurance  on  his 
own  Hfe,  and  pays  the  premiums,  it  is  imma- 
terial whether  the  beneficiary  designated  by 
him  or  the  assignee  of  the  policy  has  any  insur- 
able interest  in  the  life  of  the  insured  or  not 
This  doctrine  is  settled  by  this  court,  and  is  in 
accordance  with  the  decided  weight  of  author- 
ity. Amick  V.  Butler,  111  Ind.  578,  9  West 
Rep.  842;  Hutson  v.  M&rrijiM,  61  Ind.  24; 
I^wcident  L.  Ins.  4b  Inv.  Co.  v.  BoAim,  29  Ind. 
836;  Burton  v.  Coniucticut  Mut.  L.  Ins.  Co.  21 
N.  E.  Rep.  746;  8t.  John  v.  Am.  Mut.  L.  Jns. 
C^.  13  N.  Y.  81,  64  Am.  Dec.  529.  See  note  to 
Mtyrrell  v.  Trenton  Mut.  L.  <Sf  F.  Ins.  Co.  10 
Cush.  282,  57  Am.  Dec.  103,  where  the  ques- 
tion is  discussed  and  authorities  are  collected; 
Clark  V.  Allen,  11  R.  I.  489,  23  Am.  Rep.  496. 

The  cross-complaint  of  Larkin,  adminis- 
trator, alleges,  in  addition  to  the  fact  that  the 
plaintiff  had  no  insurable  interest  in  the  life  of 
the  insured,  that  3Iilner,  the  insured,  was  in- 
solvent at  the  time  of  his  death.  This  is  a 
mere  conclusion.  If  it  was  properly  pleaded, 
it  would  not  affect  the  assignment,  as  it  does 
not  appear  but  that  he  was  perfectly  solvent  at 
the  time  he  made  the  assignment. 

It  is  contended  by  the  appellants,  the  heirs 
of  said  Milner,  that  the  words  "heirs"  and 
"legal  representatives"  of  the  insured  should 
be  held  to  mean  the  next  of  kin,  and  that  the 
policy  was  payable  at  the  death  of  Milner  to 
his  next  of  kin,  the  appellants.  What  we  have 
heretofore  said  disposes  of  this  question.  The 
beneficiary  took  no  vested  interest  during  the 
lifetime  of  the  member,  and  the.  member  had 
the  right  to  change  the  beneficiary,  which  he 
did  b^  the  assignment,  and  designated  the 
plaintiff  Clara  J.  Bowman  as  the  person  to 
whom  the  amount  due  on  the  certificate  should 
be  paid.  It  follows  from  the  conclusion  we 
have  reached  that  the  court  erred  in  sustaining 
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the  demurrers  of  Jesse  Milner  et  al,,  the  heirs 
of  Sylvaniis  Milner,  to  each  paragraph  of  the 
plaui tiff's  complaint,  in  sustaining  the  demur- 
rers of  Larkin,  adminislrator,  to  each  para- 
graph of  the  plaintiff's  complaint,  and  in  over- 


ruling the  demurrer  or  tne  plaintiff  Bowmaa 
to  the  cross-complaint  of  Larkin,  administrator. 
Judgment  revened,  at  eostt  of  appellee  Larkin, 
adminiitrator,  with  inetruetiom  to  the  court 
below  to  proceed  in  accoj'dance  with  this  opinion^ 


ALABAMA  SUPREME  COURT. 


OHEWACLA  LIME  yfOBSB,  Appt., 

V, 

DISMUKES  et  al. 


<• 


Ala.. 
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!•  Where  the  declared  objects  of  a  cor- 
poration are  the  mining  and  mannfbo- 
tare  of  lime  and  putting  tae  product  on  the 

.  market*  it  has  no  implied  autborlty  to  carry  on 
a  general  meroantUe  business,  nor  oan  it  buy  Ume 
manufactured  elsewhere  for  the  purpose  of  trade, 
and  to  raise  funds  to  carry  on  the  corporate  busi- 


it.  In  this  State  a  corporation  is  not 


toppedf  by  reason  of  having  reoelyed  the-bene- 
iit  of  a  contract  which  is  uUra  vires^  from  setting 
up  its  invalidity  in^defense  of  a  suit  brought  to 
enforce  it. 

(May  10, 1889.) 

APPEAL  hy  defendant  from  a  Judgment  of 
the  Circmt  Court  of  Lee  Ck)unty  m  favor 
of  plaintiff  in  an  action  for  the  price  of  goods 
sold.    Bevereed, 
The  facte  are  stated  in  the  opinion. 
Mesere,  A.  ft  R.  B.  Barnes  and  Harrison 
ft  Li^on*  for  appellant: 

The  contracts  of  corporations  which  tbej 
have  no  authority  to  make  are  void  and  the 


NOES.— OorpoftUiofi :  powers  reetricted  to  those  eon^ 

f  erred  by  ttatute, 

A  corporation,  being  a  mere  creature  of  the  law, 
possesses  those  powers  only  which  are  given  to  it 
by  its  charter,  either  ezpressly  or  impliedly,  as 
necessary  in  strict  furtherance  of  the  objects  of  its 
creation.  Huntington  v.  Nati  8av.  Bank  of  D.  OL 
96  U.  8. 888  (24  L.  ed.  777);  Beaty  v.  Knowler,  SQ  U.  8. 
4  Pet  IW  (7  L.ed.  818);  Bunyan  v.  CkMter,  89  U.  8. 14 
Pet  US  ao  L.  ed.  9Si)i  Buasell  v.  Topping,  6  Mc- 
Lean, 194;  Montgomery  v.  Montgomery  &  W.  PI. 
Boad  Oo.  81  Ala.  76;  Vandall  v.  8outh  ,San  Fran- 
cisco Dock  Go.  40  Ga).  88;  New  London  v.  Brainard, 
22  Oonn.  668;  Fuller  v.  Plainfleld  Academic  School, 
6  Ck>nn.  688;  Oooum  Ck>.  v.  8prague  Mfg.  Oo.  84 
Oonn.  641;  Winter  v.  Muscogee  B.  Oo.  11  Ga.  488; 
Bowling  Green  ft  M.  B.  Oo.  v.  Warren  County 
Court,  10  Bush  CKy.)  712;  Weckler  v.  First  Nat 
Bank,  42  Md.  681;  Pa.  D.  ft  M.  Nav.  Oo.  v.  Dand- 
ridge,  8  Gill  ft  J.  248;  Davis  v.  Old  Ooiony  B.  Oo.  in 
Mass.  260;  Bochester  Tns.  Oo.  v.  Martin,  18  Minn.  60; 
Mobile  ft  O.  B.  Oo.  V.  Franks,  41  Miss.  611;  Abby  v. 
BOlups,  86  Miss.  618,  72  Am.  Dec  148:  Matthews  v. 
Skinker,  62  Mo.  820;  Buggies  v.  Oollier,  48  Mo.  863; 
Bownmg  V.  Mt  Washington  Boad  Oo.  40  N.  H.  231; 
South  Newmarket  Meth.  Sem.  v.  Peaslee,  16  N.  H. 
830;  Le  Oouteulx  v.  Buffalo.  88  N.  Y.  888;  Auburn  ft 
O.  Boad  Oo.  V.  Douglass,  9  N.  Y.  444;  Brady  v.  New 
York,  20  N.  Y.  812;  People  v.  Utlca  Ins.  Oo.  16  Johns. 
868;  Whitens  Bank  v.  Toledo  F.  ft  M.  Ins.  Oo.  12 
Ohio  St  001:  Overmyer  v.  Williams,  16  Ohio,  81; 
Straus  V.  Eagle  Ins.  Oo.  6  Ohio  St  60;  Diligent  Fire 
Co.  V.  Com.  76  Pa.  291;  Wolf  v.  Goddard,  9  Watts 
(Pa.),  660;  Pa.  R.  Co.  v.  Canal  Oomrs.  21  Pa.  9;  Com. 
V.  Brie  ft  N.  E.  B.  Co.  27  Pa.  839;  Northeastern  B.  Oo. 
v.  Payne,  8  Blch.  L.  (S.  C.)  177;  Shawmut  Bank  v. 
Phittsburgh  ft  M.  R.  Co.  81  Vt  481. 

Conceding  the  rule  applicable  to  all  statutes, 
that  what  is  fairly  implied  is  as  much  granted  as 
what  is  expressed,  it  remains  that  the  charter  of  a 
corporation  is  the  measure  of  its  powers,  and  that 
the  enumeration  of  these  powers  implies  the  exclu- 
sion of  all  others.  See  also  Green  Bay  ft  M.  B.  Co. 
V.  Union  Steamboat  Co.  107  U.  8.  08  (27  L.  ed.  418); 
Northwestern  Fertilizing  Oo.  v.  Hyde  Park,  97  U. 
S.  669  (24  L.  ed.  1086);  8t  CUiir  Oo.  Turnpike  Oo.  v. 
UUnois,  96  U.S.  68  (24  L.  ed.  661);  Dartmouth  College 
V.  \f  oodward,  }7  U.  &  4  Wheat  686  (4  L.  ed.  629;; 
Perrine  v.  Chesapeake  ft  D.  Oanal  Co.  60  U.  8.  9 
How.  184  (18  L.  ed.  92r,  Bank  of  Augusta  v.  Barle,  88 
M1.RA. 


XT.  8. 18  Pet  667  (10  L.  ed.  274);  Thomas  v.  West  Jer- 
sey B.  Oo.  101  U.  &  71  (26  L.  ed.  960):  Chicago  Gas- 
light  ft  Coke  Oo.  v.  People*8  Gaslight  ft  Coke  Co.  11 
West  Bep.  67, 121  m.  680;  Franklin  Bank  v.  (Com- 
mercial Bank,  86  Ohio  St  855 ;  Balsley  v.  St  Louis, 
A.ft  T.  H.  B.  Oa  6  West.  Bep.  469, 119nU68. 

Only  such  powers  and  rights  can  be  exercised  un- 
der them  as  are  clearly  comprehended  within  the 
words  of  the  Act  or  derived  therefrom  by  neoes- 
sary  implication,  regard  being  had  to  the  objects 
of  the  grant  Mmtum  v.  Lame,  64 17.  8.  28  How. 
435  (16  L.  ed.  674);  Charles  Blver  Bridge  v.  Warren 
Bridge, 86 U.S.  11  Pet  422  (9 L.ed. 778); Mills V.  8t 
CUiir  Co.  48  U.  &  8  How.  669  (12  L.  ed.  1201);  Fanning 
V.  Gregoire,  07  U.  8. 16  How.  624  (14  L.  ed.  1048). 

When  a  body  corporate  transcends  the  limita- 
tions imposed  by  its  charter,  the  defect  cannot  be 
cured  by  the  acts  or  representations  of  its  officers 
or  agents,  or  even  by  an  express  recital  that  an 
authority  exists  whidi  Is  in  fact  Wanting.  Bedreas 
must  besought  in  a  suit  to  recover  back  the  consid- 
eration, or  an  action  on  the  case  against  the  per- 
sons guilty  of  the  fraud;  although  it  has  been  held 
that  an  estoppel  may  grow,  even  under  these  cir- 
cumstances, out  of  a  long  continued  acquiescence 
in  or  enjoyment  of  the  fruits  of  the  contract 
Hood  V.  N.  Y.  ft  N.  H.  B.  Oo.  28  Conn.  602; 
State  V.  Hancock  Oo.  11  Ohio  St  188;  Hopple  v. 
Brown  Twp.  18  Ohio  St  811;  Aug.  ft  A.  Corp. 
1 266;  State  v.  Van  Home,  7  Ohio  St.  887;  Goshen 
Twp.  V.  Springfield,  Mt  V.  ft  P.  P.  Co.  12  Ohio  St 
624;  Herman,  Estoppel,  610. 

Where  a  corporation  is  created  by  legislative  en- 
actment for  particular  purposes,  with  special 
powers,  its  deed,  though  under  its  corporate  seal 
and  that  regularly  affixed,  does  not  bind  it  if  it 
appears  by  the  express  provisions  of  the  statute 
creating  it  or  by  reasonable  inference  from  its  en- 
actments, that  the  deed  was  ultra  vires.  The  ques- 
tion of  estoppel  is— whether  it  can  reasonably  be 
made  out  from  the  statute  that  the  covenant  is 
ultra  vires^  or,  in  other  words,  forbidden  to  be  en- 
tered mto  by  either  the  plaintiflDs  or  defendants. 
Boyal  British  Bank  v.  Turquand,  6  BL  ft  BL  248« 
affirmed  in  error,  6  Bl.  ft.  BL  827;  Shrewsbury  ft  B. 
EL  Oo.  V.  Northwestern  B.  Oo.  6  H.  L.  Oas.  118; 
Agar  V.  Athenaeum  L.  Assur.  Society,  3  C  fi.  N.  8. 
726;  Prince  of  Wales  L.  ft  Bd.  Aasur.Co.  v.  Harding, 
BL  BL  ft  Bl.  188;  Bateman  v.  Ashton-Under-I^jmcb 
8  Hurlst  ft  N.  823;  Simpson  v.  Westminster  Palace 
Hotel  Co.  6  Jur.  N.  S.  985. 
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courtB  cannot  enforce  them.  Such  contracts 
are  uUra  tires,  and  no  right  of '  action  can 
spring  out  of  them. 

Marion  Sae.  Bank  v.  Dunkin,  54  Ala.  471; 
Chambers  Y,  FaUcner,  65  AJa.  448;  M<mtgcmery 
V.  Montgomery  A  W.  Pi,  Boad  Go.  81  Ala.  76; 
Orand  Lodge  of  Ala.  v.  Waddill,  86  Aia.  813; 
SmUh  V.  AUibama  L.  Im.  dT,  Co.  4  Ala.  558; 
Central  B.  dBkg,  06.  v.  Smith,  76  Ala.  572. 

Pleas  having  been  interp<»ed  by  defend- 
ant in  the  lower  court  and  without  demurrer 
issue  Joined  upon  the  same,  and  the  evidence 
in  the  case  establishing  the  facts  set  forth  in 
the  defendant's  pleas,  the  afflrmative  chan^ 
should  probably  have  been  given  for  the  de- 
fendant and  not  for  the  plaintiff,  and  the  ver- 
dict have  been  accordingly. 

Golvmbus  d  W.  B.  Co.  v.  Wood,  86  Ala.  164. 

Mr.  J.  M.  Chilton  for  appellees. 

Clopton*  J.,  delivered  the  opinion  of  the 
court: 

By  an  Act  of  the  Ckneral  Assembly,  amend- 
ing the  Act  *'to  Incorporate  the  Chewacla 
Lime  Company,"  the  name  of  the  corporation 
was  changed  to  the  **  Chewacla  Lime- Works." 
The  fifth  section  of  the  amendatorv  Act  pro- 
vides "that  the  said  Chewacla  Lune- Works 
shall  succeed,  and  does  hereby  succeed,  to  aU 
the  rights,  privileges,  immunities,  and  fran- 
chises and  property  that  was  of 'and  belonging 
to  the  said  Chewacla  Lime  Comi>any,  and  luiafl 
be  subject  to  all  liabilities  and  diar^  Inti- 
mately due  from  the  said  Chewacla  Lime  Com- 
pany.'    Acts  1882-68,  p.  869. 

Tiiis  action  was  commenced  in  the  Justice's 
court,  and  was  brought  by  appellees  to  recover 
the  price  of  goods,  which  the  indorsement  on 
the  summons  avers  were  sold  to  the  Chewacla 
Lime- Works,  by  which  name  the  corporation 
is  sued,  while  the  evidence  shows  that  the 
goods  were  sold  to  the  Chewacla  Lime  Com- 
pany before  the  amendment  of  the  charter.  On 
appeals  from  Judgments  of  Justices  of  the 
peace,  the  cause  "must  be  tried  de  novo,  and 
according  to  equity  and  Justice,  without  re- 
gard to  any  defect  in  the  summons  or  other 
process,  or  proceedings  before  the  justice." 
Code  1886,  §  8405. 

The  corporation,  notwithstanding  the  change 
of  name,  is  one  and  the  same  entity.  The 
averments  of  the  statement  of  the  cause  of  ac- 
tion miglit  have  been  more  formal,  but  there 
is  no  substantial  variance  between  them  and 
the  proof. 

It  clearly  appears  that,  at  the  time  of  the  sale 
and  delivery  of  the  goods  the  corporation  was 
eni^aged  in  carrying  on  a  general  mercantile 
business,  for  which  purposes  they  were  bought. 
The  material  ground  on  which  the  defendant 
resists  a  recovery  is  that  the  Chewacla  Lime 
Company  had  no  authority  to  engage  in  such 
business,  and  that  the  contract  or  purchase  is 
ultra  vires.  The  question  raised  involves  the 
application  of  only  a  few  principles  of  law, 
which  may  be  regarded  elementary.  As  cor- 
norations  derive  their  existence  and  capacity 
from  a  special  statute,  or  a  general  law,  em- 
po  «?ering  them  to  organize,  they  cannot  exer- 
cise any  power,  or  act  in  any  capacity,  not  au- 
thorized by  the  Act  of  incorporation  or  tbe  gen- 
real  law.  A  corporation  has  no  implied  autnor- 
ity  to  engage  in  any  business  other  than  the  par- 
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ticular  enterprise  for  which  it  is  chartered,  or  to 
do  any  act,  or  make  any  contract,  not  in  pur- 
suance of  the  purposes  for  which  it  was 
created.  Authority  to  carry  on  a  particular 
business  includes  authority  to  conduct  it  in  the 
usual  and  customary  modes.  Within  the  scope 
and  purview  of  the  chartered  powers,  the  busi- 
ness for  which  the  corporation  was  chartered 
may  be  conducted  in  the  same  manner  as  in- 
dividuals would  conduct  Uie  same  enterprise 
under  similar  circumstances;  but  any  transac- 
tion or  contract  beyond  this,  not  necessary  or 
proper  to  enable  the  corporation  to  answer  the 
purposes  of  its  creation,  is  void. 

The  grant  of  powers  conferred  on  the  Che- 
wacla Lime  Companv  by  the  original  Act  of 
incorporation,  on  which  plainti&  base  their 
authority,  is  in  the  following  language:  "Shall 
be  and  are  hereby  made  Sble  and  capable  in 
law  to  have,  purchase,  receive,  possess,  and  en- 
ioy,  and  realize,  to  them  and  their  successors, 
lands,  rights,  tenements,  hereditaments,  goods, 
chattels,  and  effects,  in  any  amount  tbe  body 
corporate  may  deem  nec^|ssary  to  carry  all  the 
objects  of  said  corporation  into  full  force  and 
effect,  which  objects  are  to  mine  lime  rock, 
and  manufacture  tbe  same,  and  to  keep  up  and 
run  such  machinery  as  may  be  necessary  to 
saw  lumber  and  make  barrels  for  the  packing 
of  said,  lime,  and  the  same  to  sell,  devise,  gran^ 
alien,  and  dispose  of."    Acts  1862,  p.  127. 

It  is  manifest  that  the  Act  of  incorporation 
grants  no  express  authority  to  enga^  in  a  gen- 
eral mercantile  business.  Is  there  maplied  au- 
thority ?  The  declared  objects  of  the  corpora- 
tion are  the  mining  and  manufacture  of  h'me 
rock,  and  putting  the  product  in  a  marketable 
condition.  These  i>urposes  constitute  limita- 
tions upon  the  exercise  of  the  express  and  im- 
plied powers.  There  may  be  circumstances 
under  which  a  manufactunng  company  would 
have  implied  authority  to  connect  a  supply 
store  witn  the  business  of  the  corporation,  as 
being  apcillary  thereto.  In  such  case,  the  real 
and  primary  object  must  be  auxiliary  to  the 
main  enterprise  of  the  corporation,  for  the  pur> 
pose  of  providing  supplies  for  the  employes 
and  laborers,  founded  on  necessity  arising  from 
dtuation  and  condition.  No  circumstances  are 
shown  which  bring  the  present  case  within  this 
exception.  A  general  mercantile  business  does 
not  pertain  to  the  purposes  of  mining  and  man- 
ufacturing lime  rock.  They  are  separate  and 
distinct  in  their  nature  and  objects. 

A  coal  mining  company  has  no  implied  au- 
thority to  buy  coals  in  the  market  for  the  pur- 
pose of  resale  as  a  speculation.  Alexander  v. 
Cauldwell,  83  N.  Y.  480. 

A  corporation  authorized  and  organized  to 
manufacture  lime  cannot  buy  lime  manufac- 
tured elsewhere  for  the  purpose  of  trade,  in  or- 
der to  raise  funds  to  carry  on  the  corporate 
business.  As  well  might  such  corporation  en- 
gage in  any  other  distinct  business  as  that  of 
merchandising,  because  it  may  be  deemed  prof- 
itable, and  will  thus  contribute,  indirectly,  to 
promote  the  objects  of  the  corporation.     A 

general  mercantile  business  being  a  distinct 
ranch  of  business,  the  Chewacla  Lime  Com- 
pany had  no  authority,  expressed  or  implied, 
to  engage  in  carrying  on  the  same. 

The  establishea  rule  in  this  State  is  that  a 
corporation  is  not  estopped,  by  reason  of  hav- 
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ing  received  the  benefits  of  a  contract  which 
ia  ultra  virei,  from  setting  up  its  invalidity  in 
defense  of  a  suit  brouglit  to  enforce  it.  J^r- 
wood  V.  Alvis,  83  Ala.  115. 


The  circuit  court  erred  in  givije  the  affirma- 
tive charge^n  favor  of  the  plaintiffa, 
Beversed  and  remanded. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Nathan  MATTHEWS,  Jr., 
Ellen  Sturgis  DIXET. 


( 


.Mass.. 


.) 


!•  Where  the  deeds,  firom  the 
gprantor  to  two  adJoininK  owners  of  land, 
contain,  eaoh  the  provision  that  the  center  of  the 
partition  wall  of  the  house  first  erected  on  the 
land  shall  be  placed  on  the  division  line  between 
the  separate  firranted  premises,  and  the  party  first 
building  such  partition  wall  shall  be  entitled  to 
receive  from  the  other  party  usinsr  the  wall  one 
half  of  its  actual  Cost,  this  erives  mutual  and 
equal  rlg^hts  in  the  party-wall  to  each  of  said 
adjoining  owners  and  to  the  land  upon  which  it 
stands,  and  the  payment  of  one  half  of  its  cost  is 
not  a  condition  precedent  to  such  right. 

8*  Either  of  such  owners  can  use  fhe 
party-irall  first  erected  by  the  other,  and  can 
carry  It  up  as  the  party-wall  of  such  house  as  he 
may  have  occasion  to  erect,  if  he  does  not  injure 
or  impair  the  wall  as  originally  built,  and  may 
make  such  changes  in  the  foundation  of  the  wall 
as  are  necessary  for  that  purpose. 

8«  The  provision  in  the  deed  applies  to 
every  part  of  the  line  between  the  adjoin- 
ing owners  and  is  not  limited  to  such  part  as 
may  be  first  built  against,  and  one  owner,  for  the 
purpose  of  erecting  his  house,  may  extend  the 
wall  built  by  the  other.on  the  line  in  the  rear. 

(September  2, 1889.) 

BILL  in  equity  to  restrain  defendant  from 
making  a  proposed  use  of  a  part^-wall.  A 
single  justice  of  the  Supreme  Judicial  Court 
dismissed  the  bill  and  reported  the  case  to  the 
full  court.    Decree  qfflrmed. 

The  facts  fully  appear  in  the  opinion. 

Mr.  N.  Matthews  for  plaintiff. 

Meeers.  H.  H.  Sprag^^e  and  J.  L.  Thorn- 
dike*  for  defendant: 

The  meaning  of  the  words  of  a  written  in- 
strument is  sometimes  modified  for  the  pur- 
pose of  avoiding  an  absurdity,  but  never  for 
the  purpose  of  producing  one. 

See  dreyY,  Pear9on,  6  H.  L.  Cas.  106. 

The  ri^ht  of  the  plaintiff  to  build  a  fence  on 
the  division  line  was  given  him  by  law. 

JSparhawk  v.  7\nc/ieU,  1  Allen,  451. 

W.  Allen,  J,,  delivered  the  opinion  of  the 
court: 

The  parties  own  adjoining  lots  on  the  north 
side  of  Beacon  Street  m  Boston.  Both  parties 
daim  under  the  Boston  and  Roxbury  l^iiU  cor- 
poration which  formerly  owned  Uie  land  ex- 
tending northerly  from  Beacon  Street  to  the 
Harbor  Commissioners'  line  and  westerly  from 
Hereford  Street  to  West  Chester  Park.  March 
15,  1886,  the  corporation  conveyed  to  William 

NOTB.— See  Everett  v.  Edwards,  poet,  110. 
f  L.  K  A. 


Simes  a  parcel  of  this  land  measuring  seventy- 
seven  feet  on  Beacon  Street,  and  on  the  24th 
of  April,  1886,  it  conveyed  to  Nathan  Mat- 
thews another  parcel  forty-eight  feet  in  width 
lying  westerly  of  and  adjoining  the  land  con- 
veyed to  Simes.  Each  deed  contained  the  fol- 
lowing provision:  "  The  centre  of  the  easterly 
and  westerly  partition  walls  of  the  houses  and 
buildings  first  erected  on  said  lands  shall  be 
placed  on  the  division  lines  between  the  granted 
premises  and  the  adjoining  lots,  and  shall  be 
good  and  sufficient  walls,  and  the  party  first 
building  such  partition  wall,  whether  the  own- 
er of  the  premises  hereby  granted  or  of  an  ad- 
joining lot,  shall  be  entitled  to  have  and  receive 
from  the  party  using  the  wall  one  half  of  the 
actual  cost  of  so  much  of  said  wall,  including 
the  pile  foundations  and  stone  and  brick  work 
and  fences,  as  he  shall  actually  use." 

The  center  of  the  easterly  wall  of  plaintiff's 
house  coincides  with  the  dividing  line  between 
his  lot  and  defendant's.  The  wall  is  twelve 
inches  thick  and  fifty-five  feet  high.  The  de- 
fendant is  proposing  to  build  a  house  upon  her 
land  higher  and  deeper  tiban  the  plaintiff's  and 
for  that  purpose  to  carry  up  the  partition  wall 
built  by  the  plaintiff  to  a  height  of  over  sixty 
feet,  and  to  extend  it  twelve  feet  in  the  rear. 

To  carry  up  the  existing  wall  to  the  height  to 
which  the  defendant  proposes  to  carry  it,  it  will 
be  necessary,  in  onier  to  comply  with  the 
building  law,  Stat.  1865,  chap.  374,  to  add  four 
inches  to  the  thickness  of  the  wall  below  the 
third  story  of  the  house,  and  to  widen  the 
foundation.  The  defendant  proposes  to  add  to 
the  thickness  of  the  wall  and  foundation  on  her 
own  land,  but  it  is  contended  by  the  plaintiff 
that  it  will  not  be  practicable  to  get  a  sufficient 
foundation  without  renewing  the  existing 
foundation,  and,  perhaps,  extending  it  some- 
what further  in  the  plaintiff's  land.  If  this  is 
rendered  necessary  by  a  proper  use  which  the 
defendant  makes  of  the  existing  wall^  we  see 
no  objection  to  it.  If  the  foundation  is  insuf- 
ficient for  a  proper  use  which  the  defendant 
proposes  to  make  of  the  wall,  or  for  such  a  wall 
as  the  defendant  has  a  right  to  have,  the  right 
to  strengthen  or  enlarge  the  foundation  so  as  to 
make  it  sufiScient  is  implied.  If  the  defendant 
has  a  right  to  carry  up  the  wall  she  has  a  right 
to  put  in  a  foundation  sufficient  therefor,  doing 
no  injury  to  the  existing  wall.  Standard  Bank 
V.  Stokes,  L.  R  9  Ch.  Div.  68;  Eno  v.  Del 
Vecehio,  4  Duer,  58;  Field  v.  Letter,  6  West. 
Rep.  54.  118  m.  17. 

The  right  claimed  by  the  defendant  is  to 
carry  up  the  partition  wall  built  by  Matthews. 
Whether  she  has  that  right  depends  upon  the 
construction  to  be  given  to,  and  the  inferences 
to  be  drawn  from,  the  deed  to  Simes,  her 
grantor.  The  provision  in  the  deed  is  some- 
what blind,  but  on  examination  its  meaning 
becomes  evident.    It  may  be  assumed  that  the 


See  also  9  L.  R.  A.  037  ;  17  L.  R.  A.   409;   19  L  R.  A.  240;  22  L.  R.  A.  032;  33  U. 
R.A.294;  37  L.  R.  A.  462. 
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^Dtor  owoed  a  large  tract  of  land  which  it 
was  selling  in  parcels  to  be  built  upon.  It  may 
also  be  assumed  that  the  provision  was  intend- 
ed as  a  general  provision  to  be  applied  to  all 
the  land  sold,  and  to  be  inserted  in  all  deeds  of 
it.  and  that  it  was  contained  in  the  deed  of  the 
land  that  had  been  sold  adjoining  the  Simes 
land  on  the  east  The  land  conveyed  to  Simes 
was  of  sufficient  width  for  several  building. 
Tbe  words  "the  easterly  and  westerly  partition 
walls  of  the  houses  .  .  .  first  erected  on  said 
land  shall  be  placed  on  the  division  line  be- 
tween the  granted  premises  and  ti^^  adjoining 
lots,"  plainly  do  not  mean  all  partition  walls 
between  houses  built  on  the  land,  but  partv- 
walls  of  houses  built  on  the  easterly  or  westerly 
lines  of  the  land  conveyed.  It  was  a  grant  of 
a  right  to  build  a  party-wall  upon  both  the 
eastern  and  western  sides  of  the  lot,  one  half  of 
which  should  be  upon  land  not  included  with- 
in the  lines  of  the  description.  This  gave  a 
right  or  interest  or  estate  in  the  adjoining  land 
which  it  is  not  necessary  to  attempt  to  name. 
Tbe  same  right  that  was  granted  to  the  grantee 
was  also  reserved  to  the  grantor.  If  this  woald 
not  be  inferred  from  the  mere  grant  of  the  right 
to  build  a  party- wall,  which  is  built  upon  both 
estates  and  belongs  to  both,  the  terms  of  the 
grant  show  that  the  benefit  of  the  grantor, 
equally  with  the  grantee,  was  intended.  It  not 
only  ^ve  the  grantee  the  right  to  build  a  party- 
wall,  out  gave  the  grantor  me  right  to  require 
that  no  wall  of  a  building  except  a  party- wall 
should  be  built  adjoining  his  line;  and  it  fur- 
ther provides  for  the  case  of  the  erection  of 
^*  such  walls  "  by  the  owner  of  **  an  adjoining 
lot."  It  is  also  to  be  considered  that  the 
provision  was  probably  intended  to  be  applied 
to  all  parcels  sold,  and  to  give  mutual  rights  to 
and  in  party-walls  to  the  purchasers  of  differ- 
ent parcels,  and  that  could  not  be  done  unless 
the  grantor  reserved  to  himself,  in  the  land 
conveyed,  the  same  rights  which  he  granted  in 
the  land  not  conveyed.  --"i^ 

The  deed  to  Simes  bounds  his  land  on  the 
cast  on  land  "recently  conveyed  by  this  cor- 
poration to  W.  J.  Saltonstall,  but,  unless  the 
right  to  build  a  party-wall  on  the  land  was  re- 
served in  the  deed  to  Saltonstall,  the  grant  to 
Simes  of  that  right  would  be  nugatorv;  unless 
tbe  right  was  reserved  in  the  deed  to  &imes,  it 
could  not  have  been  granted  to  Matthews,  and 
tbe  plaintiff  would  now  be  unlawfully  or  by 
mere  license,  maintaining  a  wall  on  the  defend- 
ant's land.  The  true  construction  of  the  pro- 
vision is  that  when  the  corporation  conveyed  to 
Simes  it  gave  and  reserved  the  mutual  right  to 
build  a  party- wall  upon  the  line  between  them, 
with  tbe  further  provision  that  neither  party 
should  make  the  wall  of  a  house  which  he 
might  erect  on  the  line  a  several  wall  on  his 
own  land  adjoining  the  line,  but  a  party-wall 
one  half  upon  each  estate.  This  is  the  mean- 
ing and  effect  of  the  provision  in  regard  to  the 
building  first  erected  on  the  land. 

The  plaintiff  then,  as  possessing  the  rights 
reserved  by  the  grantor  m  the  deed  to  Simes, 
and  the  defendant  as  possessing  the  rights 
granted  to  Simes  by  that  deed,  have  equal  and 
muioal  rights  in  relation  to  a  party-wall.  It  is 
immaterial  that  the  defendant  claims  under  the 
elder  deed  because  the  same  right  that  was 
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granted  by  that  in  the  plamtiff's  parcel  was  re- 
served in  the  defendant  s.  It  is  immaterial  that 
the  defendant  has  not  paid  to  the  plaintiff  any 
of  the  costs  of  the  wall.  That  is  m  no  sense  a 
condition  precedent  to  the  possession  or  the 
exercise  of  the  right  of  the  defendant  in  the 
party-wall.  ^ 

The  plaintiff  claims  that  the  grant  to  erect  a 
party-wall  is  to  the  owner  who  shall  first  put 
up  a  building  on  the  line,  and  is  limited  to 
such  good  and  sufficient  wall  as  shall  be  first 
erected.  The  general  intention  of  tbe  provis- 
ion is  that  the  walls  of  adjoining  buildings  on 
the  lines  of  the  land  conveyed  shall  be  party- 
walls,  and  this  is  secured  by  providiqg  that  the 
wall  first  built  on  the  line  shall  be  a  party- wall. 
Before  any  wall  is  erected  either  owner  may 
build  such  a  wall  as  he  has  occasion  to  use,  be- 
in?  a  good  and  sufficient  wall.  After  the  wall 
is  built,  it  is  a  party-wall  and  the  ordinary  rights 
and  incidents  of  a  party-wall  exist.  Tbe  other 
owner  can  use  it  for  any  purpose  which  a  par^- 
wall,  upon  the  enloyment  of  which  no  special 
restrictions  are  placed,  can  by  law  be  used. 
One  of  these  purposes  and  uses  is  to  build  u^ 
on  it,  if  either  owner  has  occasion  to  carry  it 
up.  Everett  v.  Edwards,  post,  110  (Suffolk  Sept. 
6,  1889). 

This  case  fumisheB  an  apt  illustration  of  the 
rule.  The  Boston  and  Roxbury  Mill  corpora- 
tion authorized  and  required  Simes^if  he  should 
put  up  a  two-story  house  upon  the  line,  to 
make  the  wall  of  it  a  party-wall.  Did  it  in- 
tend to  preclude  itself  and  its  assigns  from 
using  that  wall  for  anything  higher  than  a  two- 
story  building,  and  from  ever  putting  up  a  three 
or  five-story  house  on  the  line  without  building 
up  a  several  wall  from  the  foundation  on  its 
side  of  the  line?  Did  it  intend  that  the  acci- 
dent of  a  first  erection  should  determine  the 
height  to  which  either  owner  could  ever  carry 
up  the  wall? 

By  givmg  the  natural  and  reasonable  con- 
struction to  the  provision,  that  the  walls  of 
buildings  erected  on  the  Ime  should  be  party- 
walls  in  which  the  parties  should  have  equal 
rights,  the  plain  intention  of  the  grantor  will 
be  carried  out.  Either  party  can  use  the  wall 
as  it  is,  and  either  party  can  carry  it  up  as  the 
party- wall  of  such  house  as  he  may  have  oc- 
casion to  erect,  in  neither  case  in  jiuring  or  im- 
pairing the  wflJl  as  originally  built. 

The  plaintiff  oblects  that  the  addition  of  four 
inches  to  the  thickness  of  (the  wall  below  the 
third  story,  whidi  the  defendant  proposes  to 
make  on  her  side  of  the  wall,  will  not  be  com- 
pliance with  the  law  which  requires  a  wall  six- 
teen inches  in  thickness.  The  report  finds 
that  the  defendant  does  not  intend  to  do  any- 
thing which  she  may  not  be  permitted  to  do 
under  the  laws  by  the  inspector  of  buildings. 
This  renders  it  unnecessary  to  consider  whether 
it  would  be  a  ground  for  the  interference  of 
the  court  at  the  suit  of  the  plaintiff,  if  it  ap- 
peared that  the  defendant  intended  or  threat- 
ened to  violate  the  building  law. 

The  report  finds  that  the  wall,  with  the  addi- 
tional thickness  propixsed  to  be  added  by  the 
defendant,  will  be  amply  sufficient,  and  it  does 
not  appear  that  the  on^nal  wall  will  be  weak- 
ened, or  the  plaintiff  injured  by  the  changes 
proposed  by  the  defendant.    We  think  uat 
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the  defcDdaDt  has  a  right  to  carir  up  the  wall, 
and  to  make  such  changes  Id  the  foundations  as 
are  necessary  for  that  purpose. 

The  defendant  also  proposes  to  extend  the 
wall  twelve  feet  in  the  rear.  This  is  the  build- 
ing of  a  new  wall  rather  than  the  enlargement 
of  the  original  one,  for  it  is  not  to  be  upon  land 
occupied  by  that.  Without  relying  upon  the 
technical  point  that  the  defendant's  building  is 
the  first  one  to  be  erected  on  the  land  conveyed 
to  Simes,  we  think  that  the  provision  was  in- 
tended to  appl^  to  every  part  of  the  line,  and 
cannot  be  limited  to  such  part  as  miy  first  be 
built  against.  It  was  intended  to  include  every 
wall  of  a  building  first  erected  on  any  part  of 
the  line. 

The  board  fence  put  up  by  the  plaintiff  was 
not  the  waU  of  a  house  or  building,  nor  was  it 
built  one  half  on  each  side  of  the  line. 
^  Decree  affirmed. 


George  E.  BULLARD  et  al,,  Exrs..  etc,, 

V, 

Seth  CHANDLER  et  al.     . 
( Moss ) 

1  •  Under  a  will  ffivingr  to  a  certain  person  a  sum 
of  money, ' Vhich  after  bis  death  shall  revert  to 
the  town^^  on  condition  that  it  shall  support  a 
minister,  *^in  which  case  all  interest  accruing  on 
the  above  sum  shall  be  used  to  aid  in  payment  of 
his  salary,  faillngr  which  it  shall  revert  to  my 

'  htiiB  at  law,**  such  person  is  entitled  to  the  inter- 


est of  the  money  only,  and  where  the  ezeoators 
are  appointed  as  trustees,  they  should  hold  the 
sum  in  trust  duringr  such  perBOn*s  life,  properly 
Investing  the  same  and  paying  him  the  income 
thereof. 

8.  A  tmstee  cannot  request  instmetions 

of  the  court  as  to  what  may  be  his  duty  upon  the- 
happening  of  future  contingenoiee. 

8*  A  gift  Is  charitable  where  a  fund  is  to  be 
permanently  maintained  and  its  income  devoted 
to  the  relief  of  the  poor  and  unf  ortumite  although 
its  distribution  is  private  and  to  private  persons. 

4*  The  word  **others**  refbre  to  the  last 
antecedent  unless  there  is  something  in  the- 
subject-matter  requiring  a  dtfTerent  construction, 
upon  a  direction  that  income  is  to  be  applied  ^io 
the  relief  and  comfort  of  the  poor  and  unfortu- 
nate whom  we  have  aided  in  past  years  and  also 
to  others  as  their  Judgment  may  dictate.** 

6*  A  devise  of  money  ^*to  constitute  a  fund  ta 
be  well  Invested,  the  income  from  which  I  desire 
my  sisters  to  apply  to  the  relief  and  comfort  of 
the  poor  and  unfortunate  whom  we  have  aided  in 
past  years,  and  also  to  others  as  their  Judgment 
may  dictate,**  and  which  is  declared  by  the  will  to 
be  *^trictly  for  private  charities,**  the  fund  to  be 
known  by  a  certain  name,  constitutes  a  devise  for 
purposes  of  a  public  charity,  which  equity  will' 
protect  and  enforce. 

(June  25, 1899.) 

BILL  for  instructions,  filed  by  an  executor  of 
a  will  as  to  the  interpretation  of  certain 
paragraphs  therein.    InstructhriM  accordingly. 
The  facts  are  stated  in  the  opinion. 
MesgTB,  Hutchina  ft  Wheeler,  fordefend> 
ant  Chandler: 


NOTB.— Bill  for  cfmstrwition  of  lofR  and  for  dirt^ 

tUma  to  trusteea, 

A  coturt  of  chancery  will  maintain  a  bill  by  exec- 
utors or  trustees  to  obtain  a  construction  of  a  will, 
and  the  direction  of  the  court  as  to  the  disposition 
of  the  property.  See  LorlUard  v.  Coster,  5  P^afge, 
172;  Cross  v.  De  Valle,  68  U.  S.  1  Wall.  16  07^  ed.  519). 

In  a  bill  in  equity,  illed  by  trustees  for  the  instruc- 
tion of  the  court  in  the  execution  of  their  trusts, 
the  question  being  whether  certain  dividends  of 
stock  and  money,  received  by  the  trustees  from 
various  railroad  corporations,  are  to  be  treated  as 
income  or  as  part  of  the  principal  which  is  to  go  to 
the  Uneal  descendants,  the  trustees  are  mere  stock- 
holders, having  no  interest  in  the  question,  and 
equally  bound  to  protect  the  rights  of  the  tenant 
for  life  and  those  interested  in  the  remainder.  The 
real  parties  to  the  controversy  are  the  life  tenant 
on  the  one  side,  and  the  other  descendants  on  the 
other,  and  such  descendants,  now  in  being,  must  l)e 
made  parties  to  the  suit  before  the  question  of  re- 
moval of  the  cause  can  be  decided  by  the  court. 
Gordon  v.  Green,  118  Mass.  S60;  Hawley  v.  James,  5 
Paige,  818,  442;  Armstrong  v.  Lear,  83  U.  8.  8  Pet.  62 
(8  L.  ed.  863);  Cross  v.  De  Valle,  68  U.  8. 1  Wall.  1 
(17  L.  ed.  615);  Harvey  v.  Harvey,  4  Beav.  216;  Leland 
V.  Hayden,  108  Mass.  512;  Story,  Eq.  PI.  1 207. 

Assuming  that  the  contestants  have  a  contingent 
interest  in  the  personal  estate  of  the  testator,  their 
present  application  is  one  which  would  not  now  be 
entertained  and  passed  upon.  Jones  v.  Hamersley, 
4D6m.486. 

JHquitable  conversion  under  poioer  of  sole  in  toUL 

It  is  the  duty  of  the  court  to  consider  the  real  es- 
tate of  the  testator  converted  immediately  into 
money,  under  the  full  power  of  sale,  if  by  so  doing 
the  wlU  can  be  carried  into  elf  ect^  Phelps  v.  Phelps, 
28  Barb.  144;  Conover  v.  Hoffman,  1  Bosw.  22^ 

5  L.  R.  A. 


Doctrine  of  conversion  of  real  property  into  per- 
sonalty. SeeCottmanv.  Grace,  8  L.  B.  A.  146,  note,. 
112  N.  Y.  289;  Lhidley  v.  O^Beilly,  1 L.  B.  A.  80,  note^ 
18  Cent.  Hep.  808, 60  K.  J.  L.  686. 

Equity  looks  upon  that  as  dons  mhUh  ought  to  have- 
been  done. 

Equity  treats  the  subject-matter  as  to  collateral 
circumstances  and  incidents  in  the  same  manner  as 
if  the  contemplated  act  had  been  performed  exactly 
as  it  ought  to  have  been  done.  Manice  v.  Manice« 
43  N.  Y.  872;  1  Story,  Eq.  I  64,  g;  2  Story,  Eq.  H  790, 
1212,  1214;  Bunco  v.  Vander  Grift,  8  Paige,  87,  40;. 
Fletcher  v.  Ashbumer,  1  White  &  T.  Lead.  Cas.  in 
Eq.  8d  Am.  ed.  notes,  p.  808;  Eane  v.  Gott,  24  Wend^ 
660. 

The  whole  doctrine  of  equitable  conversion  de- 
pendsupon  this  well-established  and  familiar  prln> 
oiple.  And  it  will  be  followed  so  far  as  the  contract 
of  the  parties,  or  the  will  oF  the  decedent,  can  be 
carried  into  effect  without  violating  any  equitable 
principle  or  rule  of  law.  Walker  y.  Denne,  2  Ves. 
Jr.  170;  Griffith  v.  Bicketts,  7  Haro,  288;  Taylor  v. 
Taylor,  8  De  G.  M.  &  G.  190;  HoUand  v.  Cruft,  3  Gray » 
162, 180;  Prentice  v.  Janssen,  79  N.  Y.  478:  Power  v. 
Gassidy,  79  N.  Y.  602;  Van  Vechten  v.  Keator,  63. 
N.  Y.  62;  Moncrlef  v.  Boss,  60  N.  Y.  481:  White  v. 
Howard,  46  N.  Y.  144;  Hood  v.  Hood,  86  N.  Y.  661: 
Delaney  v.  MoCormack,  88  N.  Y.  174;  Wells  v.  Wells, 
88  N.  Y.  828;  Lawrence  v.  Elliott,  8  Bedf  .  235;  Klock 
V.  Buell,  66  Barb.  888;  Arnold  v.  Gilbert,  6  Barb.  190; 
8  Pom.  Eq.  Jur.  126. 

Beaidiujary  devise  and  bequest. 

To  deprive  an  heir  or  distributee  of  his  share  of 
the  property  which  the  law  gives  him  in  case  of  in- 
testacy the  testator  must  make  a  valid  and  effectual^ 
disposition  thereof  to  some  other  person.  Cham- 
berlain V.  Taylor,  7  Cent  Bep.  281,  105  K.  Y.  18&;: 
Haxtun  v.  Corse,  2  Barb.  Ch.  506. 


.t;       See  also  12  L.R.A.  117;   19  L.R.A.413;  21  L.R.A.454;  27  L.R.A.42S;  86- 
L.  R.  A.  502. 
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If  a  gift  Is  absolute  and  entire  in  its  terms, 
mj  limitation  afterwards  is  repugnant  and 

TOMJ. 

Merrill  v.  Ehnerjf,  10  Pick.  511.  See  also 
Ide  V.  Ide,  6  Mass.  500;  Nightingale  y.  BurreU, 
15  Pick,  104;  Burbanh  y.  Whitney,  24  Pick. 
146;  Albee  v.  Carpenter,  12Cush.  mt\KeUey  v. 
MeiTis,  185  Mass.  281;  Sherburne  v.  SMio,  8 
Kew  Eng.  Rep.  481, 148  Mass.  489. 

Meeere,  Andrew  J.  Waterman*  Atty* 
Gen,,  and  H.  C.  Blisst  Aaat.  AUp-Oen.,  for  the 
Commonwealth: 

There  is  no  special  significance  in  the  use  of 
the  solecism  "private  charities."  The  words 
are  used  by  a  person  not  famiiiar  with  techni- 
cal terms,  and  are  intended  to  indicate  that  the 
benefits  are  to  accrue  to  private  persons  or  in- 
dividuals, in  distinction  from  gifts  to  public 
institutions  and  public  instrumentalities  of 
charitable  distribution. 

See  SaltanstaU  v.  Sanders,  11  Allen,  446-456. 

If  the  whole  context  of  a  will  shows  that  the 
intention  of  the  testator  is  to  use  a  term  in  a 
sense  other  than  its  ordinary  legal  acceptation, 
SQch  sense  must  be  adopted. 

Bobertson  v.  Johnston,  24  Gki.  102.  See  also 
Dugan  v.  LivingsUm,  15  Mo.  284;  McKeehan  v. 
Wihm,  63  Pa.  74;  BartUt  v.  King,  12  Mass. 
687-541;  Edlmee  v.  Oradock,  8  Ves.  Jr.  821; 
Dane  v.  Bogge,  20  Ohio  St.  550. 

There  is  a  sufficient  specification  of  the  char- 
ity intended  by  the  fourteenth  clause  of  the 
i?ffl.  The  court  says,  in  White  v.  Diteon,  1 
New  Eng.  Rep.  485,  140  Mass.  857:  <'If  the 
seneral  object  of  the  bequest  is  pointed  out,  or 
n  the  testator  has  fixed  a  means  of  doing  so  by 


the  appointment  of  trustees  with  the  power  of 
selection  vested  in  them,  then  the  gift  must  be 
treated  as  sufficiently  definite  for  judicial  cog- 
nizance, and  will  be  carried  into  effect." 

See  also  Be  Sehotder,  184  Mass.  426;  8alt<m- 
stall  V.  Sanders,  11  Allen,  446;  WeUs  v.  Doane,  8^ 
Gray,  201;  Ewrett  v.  Carr,  59  Me.  825;  P&eock 
V.  Atty-Gen,  L.  R.  8  Ch.  Div.  842. 

The  word  "others"  is  in  apposition  to  the 
words  "whom  we  have  aided  in  past  years,"" 
and  does  not  add  to  the  class  "poor  and  unfor- 
tunate."—they  are  others  of  that  class. 

See  Kitchen  v.  Shaw,  6  Ad.  &  El.  729;  Will- 
iorms  V.  Qolding,  L.  R.  1  C.  P.  69;  Pecmle  v. 
BichardB,  11  Cent.  Rep.  75.  108  N.  YT  187; 
Clark  V.  QaekaHh,  8  Taunt.  481;  Potter'a 
Dwarris,  Stat.  p.  292. 

The  words  "also  to  others"  refer  back  to^lie 
last  antecedent.  This  clause  made  an  addition. 
to  those  "whom  we  have  aided." 

See  Endlicb,  Interpretation  of  Statutes,  §  414;. 
CushinoY.  Worriek,  9  Gray,  382;  Qainn  v. 
LowellEleetrie  Light  Co,  1  ifew Eng.  Rep.  101, 
140  Mass.  106:  State  v.  ConJdin,  84  Wis.  21^ 
Fowler  v.  TuWe,  24  N.  H.  9;  Potter's  Dwarris, 
Stat.  590;  Reg.  v.  Lichfield,  2  Q.  B.  698. 

This  is  not  a  personal  trust  to  the  sisters, 
which  is  to  die  with  them  and  thereafter  to  be 
inoperative,  for  the  will  manifestly  contem* 
plates  a  perpetuity. 

See  Atty-Gen,  v.  Fletcher,  5  L.  J.  N.  S.  (Ch.) 
75-78;  Poeock  v.  Atty-Gen,  L.  R.  8  Ch.  Div. 
842;  Moggridge  v.  Thackwell,  7  Ves.  Jr.  86;  Milltr 
V,  Farmer,  1  Meriv.  65;White  v.  WhiU,  1  Bro. 
Ch.  12;  Baylie  v.  Atty-Gen.  2  Atk.  289;  Atty- 
Gen.  Y.  Hickman,  2Eq.  Cas.  Abr.  194;  Doyley 


To  exclude  what  would  fall  by  lapse  or  invalid 
disposition,  as  it  may  be  supposed  that  the  testator 
did  not  Intend  to  die  Intestate  as  to  any  portion  of 
bifi  property,  the  law  requires  that  he  should  uae 
words  itontiring  the  ertft  of  the  residue  and  showing 
an  intention  to  exclude  such  portions  of  his  estate 
88  may  fWl  to  pass.  King  v.  Woodhull,  8  Edw.  Ch. 
n,  80;  Floyd  v.  Oarow,  88  N.  Y.  660,  668;  Rilser  v. 
GomwelUllSK.Y.m. 

Where  the  residuary  bequest  is  not  circumscrihed 
by  clear  expressions  in  the  instrument,  and  the  title 
of  the  residuary  legatee  is  not  narrowed  by  special 
words  of  unmistakable  Import,  he  will  take  what- 
erer  may  fall  into  the  residue,  whether  by  lapse, 
invalid  dispositions  or  other  accident.  Boper,  Leg- 
acies, lat  Am.  ed.  468;  2  Wms.  Bxrs.  7th  ed.  1567;  2 
AedL  Wills,  2d  ed.  116;  Bland  v.  Lamb,  2  Jaa  &  W. 
tfS;  Reynolds  v.  Kortright,  18  Beav.  427;  James  v. 
James,  4  Paige,  116;  Yan  Eleeck  v.  Reformed  Dutch 
Church,  6  Paige.  eOO;  King  v.  Strong,  9  Paige,  94; 
Re  Benson^  Aooountlng,  96  N.  Y.  499;  Kerr  v. 
Dougherty,  79  N.  Y.  327;  Biker  v.  Comwell,  118  N.Y. 
127. 

A  general  residuary  clause,  not  circumscribed  by 
clear  expressions  in  other  parts  of  a  will,  includes 
any  rroperty  or  interests  of  the  testator  which  are 
not  otherwise  perfectly  disposed  of,  and  all  that  for 
any  reason  eventually  fall  into  the  general  residue. 
Biker  v.  Comwell,  118 17.  Y.  116. 

The  English  chancery  case  of  Sprlngett  v.  Jenings, 
L.  R.  6  Ch.  App.  833,  points  out  a  distinction  between 
an  aU-comprehendlng  gift  of  a  residue  and  one 
which  carries  a  particular  residue.  Riker  v.  Corn- 
well,  113  N.  Y.  126. 

By  'nhe  most  destitute  of  my  relatives*^  the  testa- 
tor meant  those  comparatively  most  destitute;  and 
by  ^*their  families**  he  intended  his  brothers  and 
Bteten,  their  wives  and  husbands,  and  his  nephews 
and  nieces,  their  wives,  husbands,  and  children. 

5L.R.A. 


Gafney  v.  Eenison,  6  New  Eng.  Bep.  81,  64  N.  H. 
366. 

OliaHtabto  uses. 

Since  it  often  happens  that  deflnltiens  are  framed 
from  and  for  particular  cases,  the  court  will  be  con- 
tent with  the  views  of  others  of  great  experience 
and  learning.  Perry  on  Trusts,  1 709,  says:  ^^Char- 
ity  has  obtained  a  significance  in  Jaw,  and  courts  do 
not  uphold  or  administer  trusts  for  particular  pur-^ 
poses  which  are  not  charitable  within  the  meaning 
of  the  law.**  Mr.  Story  adds:  ^*A  bequest  may,  in 
an  enlarged  sense,  be  charitable,  and  not  within  the 
purview  of  the  statute.**  Another  authority  it  is 
said  writes:  **8uch  charitable  bequests  only  as  are 
within  the  letter  and  spirit  of  the  statute**  are  sus- 
tained. See  Hutohins  v.  George,  12  Cent.  Bep.  252« 
48  N.  J.  Bq.  127,  citing  Story,  Eq.  §1  1156, 1168,  1164; 
Kendall  v.  Granger,  6  Beav.  800;  Williams  v.  Wil^ 
llams.  8  N.  Y.  647;  Brown  v.  Yeale,  7  Ves.  Jr.  60, 7U]fUi 
Owens  V.  Missionary  Society  of  M.  E.  Church,  H 
N.  Y.  897, 408. 

Again,  it  is  said  that  aU  of  the  purposes  to  which 
any  charitable  bequest  can  be  made  maybeclasai- 
fled  under  those  which  are  ecclesiastical,  education- 
al, or  eleemosynary.  See  Hutohins  v.  George,  12 
Cent.  Bep.  252, 48  N.  J.  Eq.l27:  Atty-Gen.  v.  Calvei-t, 
28  Beav.  288;  Beformed  Prot.  Dutch  Church  v.  Mott,. 
7  Pidge,  77;  Miller  v.  Gable,  2  Denio,  612. 

Previous  to  the  Bevised  Statutes  of  New  York  a 
pecuniary  legacy  to  a  corporation,  payable  out  of 
the  proceeds  of  real  estate,  was  valid  although  the 
corporation  was  not  authorized  by  its  charter  to- 
take  real  estate  by  devise.  Auburn  Theological 
Sem.  V.  Childs,  4  Paige,  419.  Since  the  Bevised  Stat- 
utes a  devise  of  real  estate  in  trust  for  a  corpora-, 
tion  is  void  unless  it  is  expressly  authorized  by  its. 
charter  or  by  statu  te  to  take  by  devise.  IMd.;  Leci- 
lie  V.  Marshall,  81  Barb.  662;  Goddard  v.  PofLieroy,. 
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V.  Atty'Qen,%2  Eq.  Cas.  Abr.  195;  Oopinger  v. 
Cheekane,  11  Ir.  Rep.  Eq.  429. 

If  the  word  "others"  refers  to  the  "poor  and 
unfortunate,"  the  charity  may  be  sustained 
even  if  the  gift  to  those  who  had  been  aided 
"in  past  years"  be  regarded  as  an  ordinary 
trust;  for  there  may  be  a  valid  public  charity, 
or  charitable  use,  coupled  with  ordinary  trusts, 
and  both  capable  of  execution  under  direction 
of  the  court 

Doyley  v.  Atty-Oen.  2  Eq.  Cas.  Abr.  195; 
Balui^ury  v.  Denton,  8  Kay  &  J.  529;  Adnam 
w.  OOs,  6  Beav.  858.    See  2  Bedf.  Wills,  506. 

Devensy  J,,  delivered  the  opinion  of  the 
<»urt: 

This  is  a  bill  for  instructions,  filed  by  the 
executor  of  the  will  of  Mary  B.Whitney,  as  to 
the  interpretation  to  be  given  to  two  paragraphs 
therein  numbered  respectively  "secondly"  and 
^•fourteenthly." 

The  first  of  these  paragraphs  is  as  follows: 
'Secondly,  I  give  and  bequeath  to  my  friend 
Bev.  Seth  Chandler  of  Shirley,  the  sum  of 
:$5,000,  which,  after  his  death  shall  revert  to 
the  town  aforenamed  [the  Town  of  Shirley! 
strictly  on  this  condition,  namely,  that  said 
town  shall  support  fairly  and  permanently  a 
Unitarian  dlergyman;  in  which  case  all  Interest 
4iccruing  on  above  sum  shall  be  used  to  aid  in 
X>aymeDt  of  his  salary,  failing  which  it  shall 
revert  to  my  heirs  at  law." 

It  is  contended,  on  behalf  of  Mr.  Chandler, 
that  he  is  entitled  to  have  the  $5,000  paid  to 
him  as  his  al^olute  estate  upon  the  ground  that 
the  gift  to  him  is  absolute  in  its  terms  and  that 


any  limitation  afterwards  is  repugnant  and 
void.  We  are  not  disposed  to  question  the  cor- 
rectness of  the  rule  that  where  an  estate  is  ab- 
solutely given  it  cannot  be  cut  down  to  a  less 
estate  by  subsequent  words  inoonsistent  there- 
with. Mernll  y.  Emery,  10  Pick.  511;  Sher- 
burne V.  Sischo,  143  Mass.  489,  8  New  Eng. 
Bep.  481. 

But  in  determining  whether  an  absolute  es- 
tate was  given,  it  is  important  to  consider  the 
whole  clause  by  which  it  was  made,  and  the 
other  portions  of  the  will. 

It  would  hardly  be  contended  that  if  the 
gift  to  Mr.  Chandler  had  been  followed  by 
"during  his  life,"  or  some  similar  phrase,  that 
the  preceding  words  which, if  they  stood  alone, 
would  import  an  absolute  gift,  could  be  separ- 
ated from  their  immediate  context.  The  word 
"revert"  is  obviously  used  in  the  sense  of  "go" 
or  "pass,"  and  the  phrase  "which  after  his 
death  shall  revert,"  etc.,  states  that  the  sum  of 
$5,000  is  to  go  to  the  Town  of  Shirley  aftor  his 
death,  as  the  pronoun  "which"  can  refer  to 
nothing  but  this  sum.  Unless  Mr.  Chandler's 
estate  therein  is  limited  to  his  life,  this  could 
not  possibly  happen. 

Again,  the  testatrix,  after  providing  for  the 
oonofition,  as  she  terms  it,  upon  which  the  sum 
shall  go  to  the  town,  adds,  "In  which  case  all 
interest  on  the  above  sum  shall  be  used  to  aid 
in  the  payment  of  his  salary;  failing  which,  it 
shall  revert  to  my  heirs  at  law."  By  the  use 
of  the  words  "above  sum"  she  provides  that 
the  interest  on  the  $5,000  shall  ^  to  the  sup- 
port of  the  clergyman,  and  that  if  it  shall  fail 
that  he  is  supported,  the  same  sum  shall  go  lo 


88  Barb.  554;  Ayres  v.  MethodJst  Bpis.  Church,  8 
Sandf .  Ch.  851;  King  v.  Bundle,  15  Barb.  189. 

Where  the  conveyances  are  to  certain  persons  by 
name,  as  trustees,  and  not  to  the  corporation  by  its 
•corporate  nanro,  and.it  has  capacity  to  take'the  le- 
gal  estate,  it  la  not  necessary  to  inquire  whether  a 
conveyance  in  trust  for  a  relijrious  corporation  is 
now  good.   Robertson  v.  Bullions,  9  Barb.  8^  100. 

Municipal  corporations  may  be  trustees.  See 
Cottman  v.  Grace,  8  L.  R.  A.  147,  note,  112  N.Y.  209. 

Charitable  trusts  under  the  statuiies  of  various 
States.   Vm, 

PutHlc  charities;  v^uA  are. 

A  charity  is  a  grift  to  a  public  use.  Piper  v.  Moul- 
ton,  72  Mc.  155;  Jackson  v.  Phillips,  14  Allen,  639; 
Ferin  v.  Carey,  65  U.  S.  24  How.  606  a6  L.  ed.  711). 

The  test  of  a  legal  public  charity  is  the  object 
sought  to  be  attained,  not  the  motives  of  the  donors 
of  funds.  Fire  Ins.  Patrol  v.  Boyd,  1  L.  R.  A.  417, 
note,  120  Pa.  624. 

In  Jaclcson  v.  Phillips,  14  Allen,  556,  a  charity  was 
defined  by  Justice  Gray  as  follows :  "A  charity,  in 
legal  sense,  may  be  more  fully  deflued  as  a  gift  to 
be  applied  consistently  with  existing  laws,  for  the 
benefit  of  an  indefinite  number  of  persons,  either 
by  bringing  their  minds  or  hearts  under  the  influ- 
ence of  education  or  religion,  by  relieving  tiieir 
bodies  from  disease,  suffering,  or  constraint,  by  as- 
sisting them  to  establish  themselves  in  life,  or  by 
•erecting  or  maintaining  public  buildings  or  works, 
•or  otherwise  lessening  the  burdens  of  government." 
Miller  v.  Porter,  53  Pa.  292;  Fire  Ins.  Patrol  v.  Boyd, 
1 L.  R.  A.  420, 120  Pa.  645. 

To  give  it  the  character  of  a  public  charity  there 
must  appear  to  be  some  benefit  to  be  conferred  up- 
ca,  or  duty  to  be  performed  towards,  either  the 
public  at  large  on  some  part  thereof,  or  an  indef- 
inite class  of  persons.    Going  v.  Emery,  16  Pick. 

:6  L.  R.  A. 


119;  Saltonstall  v.  Sanders,  11  Allen,  446;  Evergreen 
Cemetery  Asso.  v.  Beecher,  2  New  Eng.  Rep.  308,  58 
Conn.  551;  lie  *Deansville  Cemetwy  Asso.  66  N.  Y. 
569. 

A  devise  or  bequest  in  remainder  to  sucA  chari- 
ties as  shall  be  deemed  most  useful  by  the  executor 
or  administrator  of  one  to  whom  the  property  is 
given  for  life  is  valid.   Wells  v.  Doane,  8  Gray,  201. 

A  corporation  the  object  of  which  is  to  provide  a 
general  hospital  for  sick  and  Insane  persons  is  a 
public  charitable  institution.  McI>onald  v.  Bfass. 
General  Hospital,  120  Mass.  4S2;  Gooch  v.  Asso.  for 
Relief  of  Aged  Indigent  Females,  109  Mass.  558.  See 
Stratton  v.  Physio-Medical  Institute,  ante,  88. 

Charitable  uses  and  trusts  in  general.  See  Cott- 
man V.  Grace,8  L.  R.  A.  145,  note,  112  K.  Y.  299. 

CMfte  designed  to  promote  the  publUc  good  aire  char» 

iUee, 

A  gift  for  the  support  and  management  of  such 
worthy,  meritorious,  charitable  and  educational 
and  religious  institutions  of  a  certain  faith  Is 
valid.    Quinnv.  Shields,  68  Iowa,  129. 

A  gift  to  the  general  public  use,  which  extends 
to  the  poor  as  well  as  to  the  rich,  is  a  oharit/. 
Jones  V.  Williams,  Amb.  661;  Pell  v.  Mercer,  14  R.  I. 
444. 

A  gift  for  purposes  which  are  both  public  and 
benevolent,  particularly  when  it  appears  that  the 
erif  t  is  inspired,  not  by  any  partisan  or  political 
motive,  but  by  the  simple  love  of  men  as  men,  and 
by  a  desire  for  their  permanent  good,  must  be  re- 
garded as  a  charitable  gift.  Quid  v.  Washington 
Hospital  for  Foundlings,  05  U.  S.  806  (24  L.  ed.  450); 
Pell  V.  Mercer,  14  R.  I.  444. 

A  legacy  to  a  town  to  build  a  town  house  is  a 
charitable  bequest.  Coggeshall  v.  Pelton,  7  Johns. 
Ch.  292. 

A  gift  desigrned  to  promote  the  pubUo  good  by 
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her  heirs  at  law, — contemplating  throughout 
the  whole  clause  that  this  sum  is  to  be  kept 
intact  and  the  income  thereof  only  used  by 
those  who  may  receive  the  benefit  of  it.  There 
would  certainly  be  nothine  on  which  the  latter 
portion  of  the  clause  coula  operate  if  the  con- 
tention on  behalf  of  Mr.  Chandler  is  correct. 
It  must  be  held  not  aa  a  limitation  subsecjuently 
made  and  therefore  repugnant  to  the  gift,  but 
as  a  limitation  to  the  giit  as  made  and  thus 
qualifying  and  defining  it.  All  to  which  Mr. 
Chandler  is  entitled  is  therefore  the  income  of 
the  sum  of  $5,000.  Rogers  y.  Am,  Board  of 
Ctmn,  5  Allen,  69. 

Of  thifl  sum  the  testatrix  has  at  his  decease 
nndertaken  to  make  an  absolute  and  final  dis- 
position. Ko  case  is  therefore  presented  such 
as  arises  where  the  first  taker  is  made  the  own- 
er of  a  fund  subject  to  a  contingent  limitation 
over  upon  the  occurrence  of  a  certain  event, 
where  the  money  is  usually  paid  to  him,  as  it 
is  his  and  as  the  contingency  may  never  hap- 
pen, and  where,  if  there  is  danger  that  it  will 
be  wasted,  proper  security  may  be  required  or 
a  trustee  appointed. 

The  general  rule  is  here  applicable,  that  in 
bequests  of  money  or  personal  property  for 
life  with  a  bequest  over,  the  first  legatee  takes 
the  interest  or  income  only,  and  in  uie  absence 
of  any  expressed  intention,  the  property  is 
either  paid  to  a  trustee  or  held  by  the  executor 
as  such.     Hooper  v.  Bradbury ^  i88  Mass.  303. 

The  executors  are,  by  the  terms  of  the  will, 
appointed  as  trustees  and  as  a  trust  arises  in 
regard  to  this  sum,  they  should  hold  it  as  such 
daring  the  life  of  Mr.  Chandler,  properly  in- 


vesting the  same  and  paying  him  the  Income 
thereof.  This  is  the  only  inquiry  which  con- 
cerns the  immediate  and  present  duty  of  the 
executors.  The  bill  further  requests  instruc 
tions  as  to  whether  the  Town  of  Shirley  "takes 
any  interest  in  said  sum  if  it  should  comply 
with  the  conditions  specified,  or  whether  said 
sum  shall  be  paid  to  the  heirs  at  law,  or  dis- 
tributees of  the  testatrix,  or  fall  in  to  the  residue 
as  disposed  of  in  the  fourteenth  clause  of  said 
will,  or  what  other  legal  disposition  is  to  be 
made  of  said  sum."  Under  this  remiest,  vari- 
ous questions  have  been  argued  before  us  as 
to  the  ultimate  disposal  of  the  fund  of  $5,000. 
It  has  been  contended  on  behalf  of  the  town 
that  it  may  take  this  fund  and  administer  the 
trust,  and  also  that  it  may  receive  the  fund,  and* 
the  "condition"  being  illegal  and  impossible  of 
execution  by  it,  may  take  it,  discharged  of  the 
condition;  on  behalf  of  the  First  Parish  in 
Shirley,  that  the  Town  of  Shirley  cannot  take 
the  property  as  trustee,  and  that  as  the  gift  is 
to  a  public  charity,  it  will  not  be  allowed  to 
fail,  but  the  court  will  frame  a  scheme  to  carry 
out  the  charitable  intent  of  the  testator  as  near- 
ly as  possible,  appointing  a  new  trustee  for  this 
purpose;  and  the  First  Parish  offers  to  accept 
the  gift  and  comply  with  the  conditions  on  be- 
ing allowed  to  add  the  income  of  the  fund  to 
its  own  funds  devoted  to  the  same  charity.  On 
behalf  of  the  heirs-at-law  and  next  of  kin  of 
the  testatrix,  it  has  been  urged  that  the  town 
cannot  take  on  ^he  condition  or  for  the  purpose 
proposed,  and  that  the  parish  cannot  be  enabled 
to  take  by  interpreting  the  conditional  or  lim- 
ited gift  of  the  testatrix  as  a  general  gift  to  pro- 


the  enoouragement  of  leamli3gr«  solenoe,  and  the 
QBefnl  arts,  without  any  regular  reterenoe  to  the 
poor,  is  a  charity.  Am.  Academy  of  Arts  and 
Bclences  v.  Harvard  College,  12  Gray,  68& 

So  a  bequest  to  establish  a  library  and  reading 
room  Is  valid.    Drury  v.  Natlck,  10  Allen,  100. 

A  will  directing  application  of  a  fund  for  the 
benefit  of  the  sabbath  school  library  of  either  of 
two  societies  in  the  discretion  of  the  trustee  is  a 
good  charitable  bequest.  Fairbanks  v.  Lamson,  99 
Haas.  533. 

Charitable  purposee  expressly  includes  gifts  for 
the  main tenance  of  schools  of  learning.  Tainter  v. 
Clark,  5  Allen,  06. 68!:  Duke,  Charitable  Uses,  1, 128; 

4  Dane,  Abr.  5, 6;  Price  y.  Max-well,  28  Pa.  28;  Frank- 
Un  V.  Armfletd,  2  Sneed  (Tenn.)  847. 

A  bequest  **for  the  education  of  deserving 
youths'*  is  charitable.  Saltonstall  v.  Sanders,  11 
Allen,  464. 

A  gift  to  a  parish  to  build  and  support  a  public 
school  is  a  gift  to  a  pabUc  charity.  Boxf ord  Sec- 
ond Religious  Society  v.  Harrlman,  125  Mass.  822; 
Webb  V.  Keal,  5  Allen,  575:  Atty-Gen.  v.  Parker,  120 
Ka8S.Z16. 

So  of  a  gift  to  a  high  school.  Atty-Gen.  v.  But- 
ter. 123  Mass.  804;  Skinner  v.  Harrison  Twp.  (Ind.) 
2L.B.A.137. 

So  a  devise  to  inhabitants  of  a  town  for  support 
of  a  school  is  valid.   Nourse  v.  Merriam,  8  Cusb.  11> 

The  testamentary  disposition :  '^  One  quarter 
part  of  my  trust  property  to  be  given  to  education- 
al intrtitutions  similar  to  those  mentioned  in  article 
U.  and  the  remaining  quarter  part  of  my  trust 
property  to  be  given  to  charitable  institutions  sim- 
ilar to  those  mentioned  in  article  18,**  is  not  invalid 
simply  because  indefinite.  Rhode  Island  Hospital 
Trust  Co.  y.  Olney,  14  B.  L  449. 

For  educaUoncA  purposes. 
The  following  bequests  have  been  held  valid:  For 

5  L.  R.  A. 


the  education  of  children  of  this  town.  Richmond 
V.  State,  5  Ind.  834. 

For  the  education  of  colored  children  of  the  Statew 
Ex  parte  lindley,  82  Ind.  867. 

For  the  education  of  the  freedmen  of  the  nation. 
McAllister  v.  McAllister,  46  Yt.  272;  coritro,  Fairfield 
V.  Lawson,  50  Conn.  501. 

For  the  education  of  all  the  pauper  and  poor  chil- 
dren whose  parents  are  not  able  to  support  them. 
Williams  v.  Pearson,  88  Ala.  299:  State  v.  Griffith,  2 
Del.  Ch.  382 ;  Jones  v.  Habersham,  107  U.  S.  174  (97 
L.  ed.  401);  Newson  v.  Starke,  46  Ga.  88. 

For  the  promotion  of  education  and  science 
among  the  Indian  and  African  children  and  youths 
of  the  United  States.   Treat*s  App.  80  Conn.  UflL 

Oifts  for  religious  purposes  valid, 

A  gift  to  a  religious  society  is  valid  as  a  charitable 
gift.  Wlnslow  V.  Cummings,  8  Cush.  868:  Bliss  v. 
Am.  Bible  Society,  2  Allen,  834;  Pickering  y.  Shot- 
weU,  10  Pa.  28. 

A  conveyance  of  land  **  in  trust  for  the  uses  of  a 
Sabbath  school  and  for  the  diffusion  of  Christian 
principles,**  constitutes  a  public  charity.  Morville 
V.  Fowle,  4  New  Bng.  Rep.  89, 144  Mass.  109. 

As  to  charitable  trusts  under  statute,  see  Cottman 
V.  Grace,  8  L.  R.  A.  145.  noU,  112  N.  Y.  209;  Mannlx 
V.  Purcell,  2  L.  R.  A.  758,  40  Ohio  St.  102. 

A  bequest  of  the  residue  to  the  Ecclesiastical  So- 
ciety in  New  London  known  as  the  Second  Congre- 
gational Society,  and  to  the  Ecclesiastical  Society 
in  the  Town  of  East  Lyme,  Connecticut,  connected 
with  the  Congregation^  church  there,  known  as 
the  Stone  Church,  was  held  valid.  Colt  v.  Com- 
stock,  51  Conn.  864. 

A  bequest  in  trust  forever,  the  income  to  be  ap- 
propriated for  the  benefit  of  the  **  Friends*  Meet- 
ing,** is  a  charity.    Dexter  v.  Gardner,  7  AUen,  248. 

A  bequest  to  a  missionary  society  ''to  aid  in  prop- 


See  also  11  L.K.A.282. 
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mote  Unitarian  prenching  in  the  Town  of  Shir- 
ley; and  therefore  at  the  death  of  Mr.  Chand- 
ler the  words  used  by  the  testatrix  "failing 
which  it  shall  revert  to  my  heirs  at  law,"  will 
immediately  take  effect. 

It  would  be  premature  to  discuss  these  and 
similar  questions  before  the  life  interest  of  Mr. 
Chandler  expires.  It  has  been  often  held  that 
one  of  the  principal  requisites  for  the  mainte- 
nance of  a  Dill  for  instructions  is  the  fiduciary 
possession  of  a  fund  of  which  some  disposition 
is  required  to  be  made  presently.  Putnam  v. 
Coflamore,  109  Mass.  509;  Muldoon  v.  Muldoon, 
188  Mass.  Ill;  Wilbur  v.  Maxam,  188  Mass. 
541. 

In  Mtnot  Y.  Taylor,  129  Mass.  160,  a  testator 
had  devised  property  in  trust  to  pay  the  income 
to  A.  for  life,  with  remainder  to  his  chfldren 
for  life,  and  on  their  death  to  pay  the  princi- 
pal to  A's  grandchildren  on  their  respectively 
comine  of  age.  At  the  death  of  the  testator 
A.  had  one  chUd  living  who  was  then  unmar- 
ried. At  the  death  of  A.  this  child  had  chil- 
dren living.  It  was  held  that  the  trustee  could 
not  ask  the  instruction  of  the  court  on  the  ques- 
tion whether  the  devise  to  the  grandchildren 
was  void  for  refaioteness  until  the  death  of  A. 

A  trustee  has  a  right  to  ask  the  instruction 
of  the  court  as  to  his  present  duties,  but  not  as 
to  what  may  be  his  duty  in  future  contingen- 
cies. 

Whether  the  powers  and  duties  of  towns,  or 
of  the  Town  of  Shirley,  will  be  controlled, 
when  the  life  interest  terminates,  by  the  same 
legislation  which  now  prevails,  or  whether  at 
that  time  the  First  Parish  in  Shirley  will  occu- 
py the  same  relation  to  religious  instruction 
which  it  now  holds,  we  cannot  say.  It  is 
highly  probable,  certainly,  that  persons  other 
than  t^ose  represented  beiore  us  as  the  heirs-at- 
law  and  next  of  kin  will  then  be  entitled  to  be 
heard.  For  the  immediate  duty  of  the  trustees 
the  instruction  already  given  is  sufficient 

The  fourteenth  paragraph  of  the  will  is  as 
follows:  "Fourteenthly:  after  the  above  willed 
division  of  my  estate,  should  there  be  still  prop- 


erty remaining  (to  which  would  be  added  the 
legacy  or  legacies  of  any  person  or  persons 
named  in  article  twelfthly,  not  living  at  the 
time  of  my  decease)  I  wish  it  to  constitute  a^ 
fimd,  to  be  well  invested,  the  incoipe  from 
which  I  desire  my  sisters  to  apply  to  the  relief 
and  comfort  of  the  poor  and  unfortunate  whom 
we  have  aided  in  past  years,  and  also  to  others- 
as  their  Judgment  may  dictate.  It  is  strict- 
ly- for  private  charities,  and  may  be  known  tO' 
them,  as  I  consider  it,  as  'the  James  and  George 
fund.'  It  is  the  best  monument  I  can  erect 
for  them.  If,  on  the  contrary,  my  proper- 
ty should  have  shrunk  so  far  as  to  make  it  im- 
FDssible  to  carry  out  all  the  above-named  plans, 
wish  my  sisters,  nephews  and  nieces  to  be  paid 
in  full,  and  the  remainder  to  be  divided  pro- 
rata." 

Upon  this  paragraph  the  question  on  which 
all  subordinate  inquiries  depend,  is,  whether 
this  gift  of  income  to  the  three  sisters  is  a  gift 
to  them  of  property  to  be  distributed  by  them 
for  charitable  purposes,  in  the  legal  sense  of 
the  term.  The  question  is  primarily  one  of 
construction,  and  the  important  phrase  is  one 
as  to  the  meaning  of  which  we  cannot  be  much 
aided  by  precedents,  on  account  of  the  varieties 
of  phraseology.  If  it  was  simply  the  gift  of  a 
sum  of  money,  the  residue  of  ner  estate,  the- 
income  of  which  was  to  be  distributed  by  her 
sisters  solely  to  the  poor  and  unfortunate, 
there  would  be  no  doubt  that  it  came  within 
the  clajBS  of  public  charities;  and  if  they  were 
unwilling  to  execute  the  trust,  it  might  be  exe- 
cuted by  others.  Minot  v.  Baker,  147  Mass.  34b» 
6  New  JBng.  Rep.  688. 

It  is  the  contention  of  the  heirs  that  this 
clause  provides  for  the  distribution  to  a  class- 
not  the  proper  objects  of  charity  as  well  as  those 
who  are  so,  and  that  thus  the  whole  gift  is  ren- 
dered void.  Nic/ioU  v.  AUen,  180  Mass.  211* 
218. 

The  testatrix  provides  for  a  fund  to  be  welT 
invested,  the  income  of  which  she  desires  her 
sisters  "to  apply  to  the  relief  and  comfort  of 
the  poor  and  unfortunate."    If  the  sentence 


affatinir  the  Holy  Relfgrion  of  Jesus  Christ**  is  a 
charitable  bequest  Hinckley  v.  Thatcher,  139  Mass. 
477. 

A  bequest  to  the  wardens  and  vestry  of  a  church 
for  the  support  of  a  city  missionary  is  valid.  Sohier 
V.  St.  PauPs  Church,  12  Met.  860:  Bartlet  v.  King,  12 
Mass.  687;  Buir  v.  Smith,  7  Yt.  241. 

The  term  "  church  **  imports  an  organization  for 
religious  purposes,  and  property  given  to  it  eo  nom- 
ine, in  the  absence  of  all  declaration  of  trust  or 
use,  must  necessarily  imply  and  intend  to  be  given. 
to  promote  thfi  purposes  for  which  a  church  is  in- 
stituted, tbe  most  prominent  of  which  is  public 
worship.    Baker  v.  Fales,  Id  Mass.  496. 

It  is  not  essential  that  such  body  of  persons  should 
be  incorporated.   Johnson  v.  Mayne,  4  Iowa,  180. 

A  devise  in  trust  for  the  benefit  of  the  Catholic 
Church  on  testator^s  farm,  and  that  services  should 
be  held  in  said  church  for  his  soul  yearly,  is  a  chari* 
table  use,  clearly  defined.  Seda  v.  Huble,  76  Iowa, 
429. 

It  seems,  also,  that  the  trust  may  not  be  im- 
peached on  the  ground  that  tiie  use  to  whic^  the 
fund  was  attempted  to  be  devoted  was  a  supersti- 
tions use,  as  the  Bnglish  statutes  against  superstl- 
tic  as  uses  have  no  effect  here.  IT.  S.  Const.  Amend, 
art.  1;  State  Const,  art.  1,  fi  8;  Holland  v.  Alcock,  U 
Cent,  Rep.  881, 108  N.  Y.  813. 
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But  the  residuary  estate,  **  to  be  applied  by  them 
for  tbe  purpose  of  bavlng  prayers  offered  in  the 
Roman  Catholic  Church,  to  be  by  them  selected,  for 
the  repose  of  my  soul  and  the  souls  of  my  family* 
and  also  the  souls  of  all  others  who  may  be  in  pur- 
gatory,** was  invalid  for  indeflniteness.  Holland  v. 
Alcoolc,  supra. 

A  bequest  of  personalty  ia  trust  for  such  works- 
of  religion  or  benevolence  as  the  executors  of  the 
will  may  select  is  a  good  gift  to  cliaritable  uses, 
when  it  appears  from  the  will  that  benevolence  la 
used  in  the  legal  sense  of  charity.  Fell  v.  Morcer,. 
14  R.  1. 412. 

Purpo8e8  of  truBt;  when  separalble^  the  valid  may  b6 

sustained. 

It  the  purposes  of  a  trust  are  separable,  and  some 
of  them  must  arise  within  two  lives,  and  there  are 
others  which  must  or  may  become  operative  only 
after  the  expiration  of  the  two  lives,  the  former 
may  be  sustained,  but  the  latter  cannot.  Post  ▼» 
Hover,  80  Barb.  822,  88  N.  Y.  606;  De  Peyster  v. 
Clendlnlng,  8  Paige,  296 ;  Haxtun  v.  Corse,  2  Barb* 
Ch.600. 

Where  a  trust  is  for  several  purposes,  some  valid 
and  some  invalid,  it  will  be  supported  so  far  as  it  la 
good,  provided  such  part  is  separable  from  the  rest 
and  no  violence  wiU  thereby  be  done  to  the  testa- 
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had  stopped  there,  it  would  not  have  been  con- 
tended that  any  but  a  charitable  use  could  have 
been  made  of  the  fund.  They  are  followed  by 
the  words:  "Whom  we  have  aided  in  past 
years  and  also  to  others  as  their  judgment  may 
dictate." 

It  is  said  that  the  word  "others/'  means  not 
merely  others  than  those  we  have  aided  in  past 
years,  but  "others"  than  *'  the  poor  and  unfor- 
lanale."  This  is  not  so  natural  a  construction 
as  that  which  treats  the  first  clause  describins^ 
the  beneficiaries  together  as  "the  poor  and  un- 
iortunate,"  and  then  dividing  them  into  two 
classes,  ^oee  we  have  aided  in  past  years,  and, 
those,  other  than  they,  who  are  also  poor  and 
imfortunate.  The  word  "others"  in  a  clause 
like  this  refers  to  the  last  antecedent,  unless 
there  is  something  in  the  subject-matter  which 
i]^[nires  a  different  construction.  Gushing  v. 
Worrtek,  9  Gray,  882. 

Its  meaning  as  thus  referred  is  "others"  than 
those  "whom  we  have  aided,"  and  not  "others" 
than  "the  poor  and  unfortunate."  It  is  thus 
with  its  immediate  antecedent,  "those  whom 
we  have  aided,"  brought  within  the  description 
of  the  general  class,  "  the  poor  and  unfortu- 
nate," to  whom  the  sisters  are  authorized  to  dis- 
tribute the  income  of  the  fund  which  the  testa- 
trix has  created.  I«lor  do  words,  "as  their 
judgment  may  dictate,"  empower  ^e  sisters  to 
give  to  any  outside  this  class,  but  only  to  make 
their  selection  within  it. 

That  a  gift  should  be  charitable,  there  must 
be  some  tenefit  to  be  conferred  upon  or  duty 
to  be  performed  towards  the  public  at  large  or 
some  part  thereof  or  an  indefinite  class  of  per- 
sons. A  bequest  for  the  aid  or  benefit  of  de- 
fined persons  is  not  a  charity,  but  a  trust  only, 
as  a  gift  to  be  distributed  among  certain  poor 
families  named,  or  certain  persons  identified  in 
tbe  bequest  Thomas  v.  Botoell,  L.  B.  18  Eq. 
19a-209;  IJiley  v.  Eey,  1  Hare,  580. 

But  a  gift  of  a  nature  such  as  that  of  the  tes- 
tatrix does  not  cease  to  be  a  charitv  because 
certain  persons  are  named  as  of  the  class  to  be 
assisted,  or  even  because  provision  is  made 


that  a  preference  shall  be  accorded  them  in  the 
distribution  of  her  bounty.  When  they  are 
thus  provided  for  as  a  part  of  the  poor  who  are 
to  receive  the  benefit  of  the  donation,  its  public 
object  and  purpose  continue,  and  it  is  still  in- 
vested with  the  character  of  a  public  charity. 
While  there  is  no  bequest  of  the  principal  to 
the  sisters  in  terms  or  any  words  of  succession, 
which  indicate  who  is  to  administer  the  fund 
after  them,  the  testatrix  provides  clearly  for 
the  formation  of  a  fund  which  the  whole  con- 
text of  the  sentence  shows  is  intended  to  be 
permanent  in  its  character.  It  is  to  be  well  in- 
vested and  the  income  is  to  be  applied  by  them. 
She  spealiJB  of  it  as  the  best  monument  she  can 
erect  for  her  deceased  children  and  bestows  on 
it  their  Christian  names  jointly.  There  is  no 
bequest  of  this  fund  to  the  sisters  who  had 
been  carefully  provided  for  in  other  parts  of 
the  will,  and  the  payment  of  whose  legacies  is 
guarded  by  the  last  clause  of  the  fourteenth 
paragraph.  The  trustees  appointed  by  the  will 
are  expected  to  hold  it,  although  there  is  no  ex- 
press donation  to  them.  To  the  sisters  is  given 
the  right,  first  to  distribute  the  income,  and 
through  them  in  the  first  instance  the  charita- 
ble purpose  was  to  be  executed.  Although  the 
testatrix  does  not  expressly  provide  for  the  ap- 
pointment of  others  by  whom  tbe  income  shall 
DC  distributed,  when  they  shall  decease,  or  if 
they  shall  refuse  or  neglect  the  duty  she  has 
imposed  upon  them,  it  cannot  be  that  she  ex- 
pected it  would  fail.  The  application  of  the  in- 
come of  this  fund  to  charity  was  her  dominant 
object.  Having  created  it,  placed  it  in  custody 
of  trustees,  connded  the  distribution  of  the  in- 
come to  her  sisters,  devoted  to  it  the  residuum 
of  her  estate,  and  left  it  as  a  monument  to  her 
children,  she  might  well  suppose,  if  her  atten- 
tion was  called  to  the  matter,  that  proper  means 
of  executing  her  purpose  could  be  provided, 
through  the  medium  of  the  courts,  if,  in  any 
matter  of  detail,  her  prpvision  therefor  was  in- 
sufficient. The  charity  intended  by  the  testa- 
trix was  clearly  specified.  "If  the  general  ob- 
ject of  the  bequest  is  pointed  out,  or  if  the  tes- 


tor'8  general  intent.  8  Jarman,  Wills,  Am.  ed.  709; 
1  Bedf.  Wills,  428;  Sears  v.  Putnam,  102  Mass.  9: 
Benedict  v.  Webb,  98  N.  Y.  400;  Bristol  v.  Bristol,  2 
New  Ener.  Bep.  Tfla,  63  Gonn.  257. 

A  void  trust  for  the  aooumulation  of  money  does 
not  ioTalldate  the  ffift  of  thp  principal.  Bobison 
V.  Bobison,  5  Lans.  168. 

If  a  good  bequest  Is  made  to  a  legatee,  subject  to 
au  illesal  or  void  direction  to  accumulate,  if  such 
direction  is  independently  ingrafted  on  the  bequest, 
und  can  be  stricken  out  without  destroying  the  sub- 
stantial form  of  the  gift,  the  gift  may  be  held  to  be 
Kood,  and  the  direction  to  accumulate  void.  Be 
Itonard^s  WiU,  IS  Abb.  Pr.  N.  S.  206.  Bee  Craig  v. 
Craig,  3  Barb.  Ch.  76;  Martin  v.  Maugham,  14  Sim. 
230;  Williams  v.  Williams,  8  N.  Y.  626;  Phelps  v. 
Pond,  28  N.  Y.  69;  Kilpatrick  v.  Johnson,  15  N.  Y. 
•fiS;  Hawley  v.  James,  5  Paige,  818;  Pblla.  v.  Girard, 
45  Pa.  1:  Lang  v.  Bopke,  5  Sandf .  Ch.  871. 

Tbe  valid  will  be  preserved  unless  they  are  so  de- 
pendent upon  each  other  that  they  cannot  be  sepa^ 
rated  without  defeating  the  general  intent  of  the 
testator.  McOrath  v.  Yan  Stavoren,  8  Daly,  466; 
Ozley  V.  Lane,  86  N.  Y.  849;  Lang  v.  Bapke,  6  Sandf. 
Ch.868L 

Courts  lean  In  favor  of  a  preservation  of  all  such 
valid  parts  of  a  will  as  can  be  separated  from  those 
.that  are  invalid  without  defeating  the  general  in- 
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tent  of  the  testator.  Harrison  v.  Harrison,  86  N.  Y« 
648;  2  Trans.  App.  862;  Golt  v.  Cook,  7  Paige,  621. 

The  adjudging  of  a  section  of  a  will  to  be  void 
does  not  affect  or  invalidate  any  previous  devises, 
bequests,  or  provlsioos  of  the  will  which  are  dis- 
tinct from  and  Independent  of  the  limitations  in 
such  section.    Du  Bois  v.  Bay,  7  Bosw.  297. 

In  the  case  of  a  public  charity  the  intent  of  the 
testator  will  not  be  defeated  because  a  secondary 
intent  may  be  illegal,  for  if  it  be  unlawful  it  will  be 
disregarded.  Manners  v.  Phila.  Library  Co.  98  Pa. 
165:  Fire  Ins.  Patrol  v.  Boyd,  1  L.  B^  A.  420, 120  Pa. 
645. 

The  principle  to  be  applied  is  weU  settled,  that 
where  a  trust  is  for  several  purposes,  some  valid 
and  some  invalid,  it  will  be  supported  so  far  as  it  is 
good,  provided  such  partis  separable  from  the  rest, 
and  no  violence  will  thereby  be  done  to  the  testa- 
tor*s  general  intent.  Bristol  v.  Bristol,  2  New  Bug, 
Bep.  768, 68  Conou  257;  Sears  v.  Putnam,  102  Mass.  9; 
Benedict  v.  Webb.  98  N.  Y.  400;  Coit  v.  Comstock, 
61  Conn.  862. 

Where  the  charity  is  definite,  heirs  and  devisees 
cannot  question  the  legal  capacity  of  the  trustee  to 
hold  and  administer  the  trust ;  the  State  only  can 
do  that.  Heiskell  v.  Chickasaw  Lodge,  87  Teon. 
668, 4  L.  B.  A.  699;  Yidal  v.  Girard,  48  U.  S.  2  How. 
127  (11 L.  ed.  205);  He  McGraw*s  Estate.  lU  N.  Y.  66w 
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tator  has  fixed  the  ineaDS  of  doing  so,  by  the 
appointmeDt  of  trustees  with  the  power  of 
selection  vested  in  them,  then  the  gift  must  be 
treated  aslsufflcienUy  definite  for  iudidal  cogni- 
zance and  will  be  carried  into  effect."  Jr/iite 
Y.  IXtson,  140  Mass.  857, 1  New  Eng.  Rep.  485. 

The  use  of  the  words  **It  is  strictly  for  pri- 
vate chaiities/'  in  describing  the  fund,  is  relied 
on  as  furnishing  an  argument  that  the  donation 
of  the  testatrix  is  itBdf  a  private  charity.  A 
gift  is  charitable  where  a  fund  is  to  be  per- 
manently maintained  and  its  income  devoted 
to  the  relief  of  the  poor  and  unfortunate,  al- 
though its  distribution  is  private  and  to  private 
persons.  What  the  testatrix  contemplated  was 
that  the  mode  of  administering  the  charity 
would  be  private,  and  that  individuals  would 
receive  the  benefit  of  it  at  the  hands  of  those 
who  administered  it  rather  than  by  any  dis- 
tribution of  it  in  a  more  public  manner.  The 
mode  in  which,  as  it  appears  from  the  evidence, 
she  had  in  her  lifetime  distributed  the  sums 
given  by  herself  in  charity,  was  to  individuals, 
bhe  always  gave  directly  herself,  held  this  to  be 
the  best  way  and  would  never  give  to  public 
societies.  Those  whom  she  had  aided,  to  whom 
the  allusion  is  made  in  the  will,  are  found  to 
have  been  persons  formerly  connected  with  her 
family  and  one  person  whom  she  never  per- 
sonally knew,  but  whose  poverty  or  misfor- 
tunes had  for  some  reason  especially  interested 
her.  Her  intention  is  manifested  to  devote  the 
income  of  this  fund  to  the  general  relief  of  the 
poor  by  almsgiving  to  the  needy  individually, 
through  the  agency  of  those  who  administer  it. 
Each  individual  immediately  receiving  assist- 
ance may  be  private  and  the  charity  may  be 
distributed  in  private  and  by  a  private  hand. 
Such  a  charity  is  public  and  general  in  its  scope 
and  purpose  and  becomes  definite  and  private 
only  after  the  individual  objects  have  been 
selected.    SdttonslaU  v.  Sanders,  11  Allen,  446. 

In  the  general  and  indefinite  character  of 
those  who  may  become  beneficiaries  of  the 
fund  created  by  the  ta<itatrix,  this  gift  is  readily 
distinguishable  from  that  considered  in  Kent 
V.  Dunham,  142  Mass.  216,  2  New  Eng.  Rep. 
655,  where  it  was  sought  to  establish  as  a  pub- 
lic charity  a  gift  intended  solely  for  the  benefit 
of  the  children  of  the  testator  and  their  descend- 
ants. 

In  Saltonstall  v.  Sanders,  supra,  where  the 
gift  was  '*in  aid  of  objects  and  purposes  of 
benevolence  and  charity,  public  or  private,"  it 
was  held  that  the  words  "public  or  private" 
must  be  taken  in  their  natural  meaning  and 
according  to  the  construction  given  to  them  in 
a  great  majority  of  similar  cases  to  indicate  the 
mode  of  distribution  only. 

The  argument  for  the  heirs-at-law  and  next 
of  kin  on  this  point  relies  much  on  the  case  of 
Ommanney  v.  Butcfier,  Turn.  &  Russ.  260, 
where  a  testator,  after  making  numerous  lega- 
cies, added:  "In  case  there  is  any  money  re- 
maining I  should  wish  it  to  be  given  in  private 
charity;"  and  it  was  held  that  this  last  bequest 
was  too  indefinite  to  be  carried  out.  This  case 
was  carefully  examined,  compared  with  previ- 
ous and  subsequent  decisions  of  the  English 
courts,  and  its  authority  denied  after  a  f  ulTdis- 
cussion,  which  it  is  needless  here  to  repeat,  in 
Saltonstall  v.  Sanders.  There  can  be  no  difl3- 
colty  by  the  ordinary  procedure  and  methods  of 
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a  court  of  chancery  in  supervising  the  execution 
of  such  a  charity,  in  compelling,  when  deemed 
necessary,  the  rendition  of  proper  accounts,  and 
in  providing  that  those  who  administer  the  in- 
come of  the  fund  shall  devote  it  in  private 
charity  to  the  relief  of  the  poor  and  unfor- 
tunate. 

The  result  therefore  is,  that  the  fund  created 
by  the  fourteenth  clause  of  the  will  is  to  be 
held  by  the  trustees  named,  and  that  the  in- 
come thereof  is  to  be  paid  to  the  sisters  to  be 
applied  to  the  relief  and  comfort  of  the  poor 
and  unfortunate,  including  those  aided  hereto- 
fore by  themselves  and  the  testatrix  in  private 
charities,  and  as  their  iudgment  shall  dictate, 
and  that  the  income  will  he  received  by  them 
upon  this  trust. 

Instructions  aecoixLingly, 


Edward  EVERETT 

V. 

Tay  EDWARDa 

( — Mass. ) 

1.  A  party- wall  Is  a  substitute  fiir  a 
separate  'wall  to  each  adjoiniufir  owner,  and 
there  oon  be  no  implied  Umitatlon  in  his  right  to 
use  it  as  he  would  use  his  several  wall,  except 
that  he  shall  not  impair  Its  value  to  his  co-owner. 

5.  If  one  of  the  two  adUoininff  owners 
wishes  to  raise  his  buildings  bigher  than 
as  first  erected,  he  may  build  up  the  party-wall  to 
such  height  as  may  be  necessar]^  for  that  purpose, 
although  the  other  adjoining  owner  may  not  wish 
to  use  the  wall  as  built  up,  and  may  prefer  not  to 
have  the  adjoining  building  higher  than  his  own. 

8.   If  one  owner  carries  up  the  wall*  the 

addition  becomes  part  of  the  pGurty-wall  and  the 
owners  have  equal  rights  in  it,  but  neither  owner 
has  a  right  to  so  use  the  wall  aa  to  weaken  or 
injure  it. 

4.  Where  defendant  built  up  a  party- 
wall  higher  than  originally  erected,  and  built 
his  house  correspondingly  higher,  an  action  can- 
not be  maintained  by  the  adjoining  owner,  plain- 
tiff, to  compel  defendant  to  remove  so  much  of 
the  addition  of  the  wall  as  is  on  plaindlTs  side  of 
the  division  line. 

6.  Such  action  cannot  be  maintained 

on  the  ground  that  the  wall  was  erected  contnuy 

to  the  provisions  of  Hassaohusetts  8tat.  1886,  chap. 

374,  and  of  ordinances  of  the  City  of  Boston,  by 

building  up  the  wall  without  a  permit  and  by 

maldng  it  of  leas  thickness  than  Is  thereby  re> 

quired. 

(September  S,  1888.) 

BTTiT.  in  equity  to  compel  defendant  to  re- 
move a  portion  of  a  building  standing  on  a 
part  of  the  partition  wall  between  his  land  and 
that  of  the  plaintiff,  and  for  damages,  caused 
by  its  erection  and  maintenance.  BiU  dismissed. 
Hearing  in  the  supreme  judicial  court  before 
Field,  J.,  who  reported  the  case  to  the  full 
court. 
The  facts  are  stated  in  the  opinion. 


Note.— Party-wall  defined.  Nalle  V.  Paggi,  1  L. 
B.A.88. 

Covenants  running  with  the  land,  and  personal 
covenants,  distinguished.  IbitL  See  Matthews  v. 
Dlxey,  antCt  102. 


Bee  also  9  L.  R.  A.  637 ;  19  L.  R.  A.  240;  22  L.  R.  A.  632. 
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Meurs.  Robert  M«  Morse*  Jr.,  and 
Charles  S*  Hamlin,  for  complainant: 

As  to  all  the  world  except  the  mortgagee,  a 
mortgagor  is  the  owner  of  the  mortgaged  lands, 
«t  least  until  the  mortgagee  has  entered  for 
possession. 

DoUiwr  y.  8t.  Joseph  F.  A  M.  Ins.  Oo.  128 
Mjss.  816. 

A  mortgagor  and  mortgagee  have  no  joint 
interest  in  lands  as  against  third  persons;  nor 
have  they  distinct  interests.  Their  estates  91% 
identical.  As  to  the  rest  of  the  world  except 
the  mortgagee,  the  entire  estate  is  in  the  owner 
of  the  equi^  of  redemption. 

Hayins  no  Joint  interest,  they  cannot  join  or 
be  joined  in  an  application  to  assess  the  dam- 
ages for  a  nuisance. 

Famsworth  y.  Boston^  126  Mass.  1;  Paine  y. 
Woods,  108  Mass.  160;  Isde  y.  Sehtoamb,  181 
Mass.  887. 

That  there  were  two  mortgages  on  the  prop- 
erty, and  that  the  mortgagees  had  not  been  made 
parties,  presented  no  reason  why  the  decree 
Bhould  not  be  entered  ordering  the  remoy^  of 
projections  of  a  building. 

In  Matts  y.  Hatokins,  6  Taunt.  20,  it  was 
held  that  where  a  partition  wall  had  been  im- 
properly raised  by  one  of  the  adjoining  owners, 
the  other  could  lawfully  pull  down  the  part 
which  rested  on  his  land. 

In  Sanborn  y.  Rice,  129  Mass.  887,  the  court 
held  that  one  owner  could  maintain  an  action 
of  tort  against  the  adjoining  owner  for  improp- 
erly carrying  up  the  partition  wall. 

In  Adams  y.  Marshall,  188  Mass.  228,  it  was 
held  that  where  a  boundary  line  ran  through  a 
ham,  an  owner  could  cut  off  his  end  of  the 
bam  proyided  he  left  the  end  of  the  other 
owner  as  well  supported  as  it  was  before. 

Where  two  or  more  houses  so  constructed  as 
to  require  mutual  support  are  conyeyed  to  dif- 
ferent owners,  or  where  separate  portions  of 
one  dwelling  become  yested  m  different  owners, 
a  right  of  support,  as  incident  to  the  property, 
passes  by  the  conyeyance  to  each  grantee,  un- 
less excluded  by  the  terms  of  the  grant. 

Pierce  y.  Dyer,  109  Mass.  874;  Richards  y. 
Bo9e,  9  Exch.  218. 

There  can  be  by  implication  no  mutual  ease- 
ment of  perpetual  support  applicable  to  future 
elnictures. 

Buss  y.  Dyer,  126  Mass.  287;  Carbrey  y. 
Fa^M,  7  Allen,  864;  Shirred  y.  Cisco,  4  Sandf. 
480;  Buck  y.  Flentye.  80  111.  258;  Dowling  y. 
Bennings,  20  Md.  179;  Antomarchi  y.  RvsseU, 
63  Ala.  866;  McLaughlin  y.  Ceeeoni,  1  New 
Eng.  Rep.  766,  141  Mass.  252;  Ridgway  y. 
Vase,  8  AJlen,  180. 

Brooks  y.  Curtis,  50  N.  T.  689,  is  clearly 
contrary  to  the  law  of  this  Commonwealth. 

If  plaintiff  prefers  to  obtain  the  sanction  of 
the  court,  he  presents  a  proper  case  for  a  court 
of  equity  to  issue  a  mandatory  injunction  re- 
quiring the  defendant  to  make  the  remoyal  at 
bis  expense,  especially  when  the  decree  pro- 
posed giyes  the  defendant  ample  time  in  which 
to  proyide  for  the  support  of  his  building  on  his 
own  land. 

Gerrish  y.  ShaUuek,  182  Mass.  285;  Mc- 
Laughlin y.  Ceeeoni,  ubi  supra;  Creely  y.  Bay 
State  Brick  Co.  108  Mass.  514;  Tucker  y. 
P award,  128  MasSw  861;  CadiganY.  Broum,  120 
Mass.  493;  Sanborn  y.  Rice,  129  Mass.  887. 
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In  Stevens  y.  Stevens,  11  Met.  251,  defend- 
ants were  required  to  remoye  a  dam  on  plain* 
tiff's  land  which  had  been  erected  and  main- 
tained for  seven  years  under  a  parol  license. 

In  Hash  y.  Xiiew  England  Mut.  L,  Ins.  Co, 
127  Mass.  91,  the  defendants  were  required  to 
remove  obstructions  in  a  passageway  which  had 
been  maintained  for  ten  years. 

In  Oreene  y.  Cannf/,  187  Mass.  64,  defendant 
was  required  to  rebuild  a  fence  which  he  had 
improperly  removed. 

In  Atty-Oen.  y.  Williams,  1  New  Eng.  Rep. 
869, 140  Mass.  829,  the  defendant  was  required, 
at  large  expense,  to  remove  bay  windows  en- 
croaching upon  a  passageway  in  violation  of 
the  restrictions  in  a  de^  from  the  Common- 
wealth. 

In  Murdock  v.  Prospect  Park  dt  C.  L  R,  Co. 
78  N.  Y.  579,  the  defendant  was  required  to 
abandon  the  operation  of  a  road  which  it  had 
built  at  large  expense,  and  under  parol  license, 
on  the  plaintiff's  land. 

See  Gadigan  y.  Broum,  120  Mass.  498;  Creely 
y.  Bay  State  Brick  Co.  108  Mass.  514;  Stanford 
y.  Lyon,  87 N.  J  Eq.  94;  OuttenbergerY.  Woods, 
61  Cal.  528. 

In  Liverpool  Wha/rf  Co.  v.  Prescoii,  7  Allen, 
494,  which  was  a  wnt  of  entry,  the  court  held 
that  the  plaintiff  was  not  estopped  from  main- 
taining the  action,  although  the  defendant  had 
built  upon  the  land  and  had  maintained  the 
structure  for  nearly  twenty  years  under  the 
parol  agreement  of  the  plaintiff's  agent  that 
the  land  in  question  belonged  to  the  defend- 
ant. 

Brewer  y.  Boston  dbW.  R.  Corp.  5  Met.  478; 
Proctor  y.  Putnam  Machine  Co.  187  Mass.  159. 

The  doctrine  of  Whitney  y.  Union  R.  Co.  11 
Gray,  859,  and  of  similar  cases,  has  no  applica- 
tion. 

Messrs.  Edward  W.  Hntchins  and 
James  H«  Youns,  for  defendant: 

For  an  injury  to  nis  security,  a  mortgagee 
may  bring  an  action  of  trespass  on  the  case,  al- 
though he  be  not  in  possession.  The  author- 
ities are  clear  to  this  point. 

1  Jones,  Mortg.  §  696;  King  y.  Bangs,  120 
Mass.  514. 

It  is  a  substantial  part  of  the  plaintiff's  case 
in  equity  that  he  shall  have  before  the  court 
all  the  parties  who  are  materially  interested  in 
orwhowill  be  affected  by  the  decree  prayed  for. 

Story,  Eq.  PI.  §§  72,  174. 

The  objection  to  the  want  of  a  necessary  par- 
ty may  be  taken  at  the  hearing  or  by  the  court 
itself,  or  the  decree  may  be  reversed  for  such  a 
defect  on  a  rehearing  or  on  appeal. 

Dan.  Ch.  Pr.  5th  Am.  ed.  *287,  558,  note  7; 
Story,  Eq.  PI.  §§  75,  543,  noU  8,  g§  541,  286; 
Ridiards  y.  Richards,  9  Gray.  818;  Hunt  v. 
Booth,  1  Freem.  Ch.  215;  Fowls  v.  Torrey,  181 
Mass.  289;  Cockbum  v.  Tliompson,  16  Ves.  Jr. 
825;  Herring  v.  Toe,  1  Alk.  290. 

The  assignee,  so  far  as  his  interest  was  co»i- 
cerned,  was  entitled  to  try  the  case  upon  his 
answer,  in  the  some  manner  as  if  he  had  ap- 
peared in  the  suit  before  these  decrees  were 
entered. 

Blanchard  y.  Cooke^  4  New  Eng.  Rep.  68, 
144  Mass.  207. 

Each  case  is  governed  by  its  own  circum* 
stances.  Whether  the  time  the  negligence  has 
subsisted  is  sufficient  to  make  it  effectual  is  a 
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•<]uestioD  to  T)e  resolved  by  the  soand discretion 
of  the  court. 

Boyal  Bank'v,  Orand  Junction  B,  db  D,  Co. 
125  Mass.  490,  4M;  Brown  v.  Buena  Vista  Co. 
-96  U.  8.  157, 160  (24  L.  ed.  422,  428). 

There  was  privity  of  estate  between  the  plain- 
tiff and  bis  grantors;  and  the  user  of  a  grantor 
is  tacked  to  the  user  of  the  grantee  to  acquire 
a  right  by  adverse  user. 

Leonard  v.  Leonard,  7  Allen,  277. 

Parties  are  presumed  to  contract  in  reference 
ix>  the  condition  of  the  property  at  the  time  of 
the  sale. 

Lampman  v.  Milks,  21  N.  T.  505,  507. 

In  truth,  every  grantof  a  thing  naturally  and 
necessurilv  imports  a  grant  of  it  as  it  actually 
exists,  unless  the  contrair  is  provided  for. 
>    Story, «/,,  in  U.  8,  v.  Appleton,  1  Sumn.  492, 
502. 

While  the  courts  differ  in  the  application  of 
the  doclrine  of  apparent  easements  and  ser- 
yitudes,  the  authorities  are  clear  to  the  point 
that  a  purchaser  is  chargeable  with  notice  of 
the  apparent  condition  of  the  property  at  the 
time  of  his  purchase. 

Ibid.;  Seihert  v.  Letan,  8  Pa.  888, 891;  Da'cies 
V.  Sear,  L.  R.  7  Eq.  427;  Compton  v.  Richards, 

1  Price,  27,  86,  38;  Bichards  v.  Boss,  9  Exch. 
218. 

Long  delay  carries  with  it  an  imputation  of 
want  of  reasonable  diligence,  and  tlirows  upon 
the  plaintiff  the  burden  of  explaining  and  ex- 
cusing his  delay. 

RowU  Bank  v.  Orand  Junction  B,  d  D,  Co, 
125  Mass.  490,  495;  Peabody  v.  Flint,  6  Allen, 
52,  58. 

If  a  party  having  a  right  stands  by  and  sees 
another  dealing  with  the  property  in  a  manner 
inconsistent  with  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot 
afterwards  complain. 

Kerr,  Inj.  2d  ed.*19,  and  noUs,  p.  2,  *21,  46; 

2  Joyce.  Inj.  1264;  Task  v.  Adams,  10  Cush. 
252;  Fuller  v.  Melrose,  1  Allen,  166;  Boyal 
Bank  v.  Grand  Junction  B  dkD,  Co,  125  Mass. 
490,  494;  Peabody  v.  Flint,  6  Allen,  52.  57. 

Where  the  defendant  has  expended  moneys 
in  building  and  the  plaintiff  takes  no  steps  to 
assert  his  rights  before  the  completion  of  the 
building,  it  1a  invariably  held  that  the  plain- 
tiff's equitable  right  to  a  removal  of  the  build- 
ingis  forfeited  by  such  delay. 

Bochdale  Canal  Co,  v.  King,  16  Beav.  680, 
<>88;  East  India  Co,  v.  Vincent,  2  Atk.  83; 
Bamsden  v.  Dyson,  L.  R.  1  H.  L.  129,  140; 
Bavies  v.  Sear,  L.  R.  7  Eq.  427;  Bankart  v. 
Tennant,  L.  R.  10  Eq.  141, 147;  Oreenhalgh  v. 
Manchester  <&  B.  B.  Go.  8  Myl.  &  C.  784,  794; 
"^ood  V.  Sutdiffe,  2  Sim.  N.  S.  168, 169;  Ware 
V.  Begenfs  Canal  Co.  8  DeG.  &  J.  *212,  280; 
Oaskin  v.  Balls,  L.  R.  18  Ch.  Div.  824;  Kerr, 
Inj.  1st  ed.  *42. 

If  the  owner  of  an  easement  is  guilty  of  laches 
in  coming  to  this  court  for  an  injunction,  the 
court  will  not  grant  an  injunction,  but  will 
leave  him  to  his  remedy  at  law. 

Cooper  V.  Uubbuck,  7  Jur.  N.  8. 457;  Bankart 
V.  Houghton,  27  Beav.  425. 

The  equitable  remedy  is  distinct,  and  is  for- 
feited by  delay,  even  when  the  remedy  at  law 
for  damages  is  allowed. 

Scanlan  v.  Howe,  24  N.  J.  Eq.  278:  Mayer's 
App,  78  Pa.  164,  166;  Wason  v.  Sanborn,  45 
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N.  H.  169;  Senior  v.  Pawson,  L.  R.  8  Eq.  880; 
Powell  V.  Thomas,  6  Hare,  800;  Kerr,  Inj.  2d 
ed.  *46. 

The  main  result  of  a  decree  in  the  plaintiff's 
favor  would  be  to  ^ve  him  the  means  of  de- 
manding an  extortionate  price  for  his  permis- 
sion to  lulow  the  wall  to  remain. 
Wood  V.  Sutdiffe.  2  SiuL  N.  S.  168. 

Injunction  should  also  be  refused  on  the 
ground  that  the  granting  of  it  would  inflict  seri- 
ous damage  upon  the  defendant  without  doing 
any  real  practical  good  to  the  plaintiff. 

WareT,  Begenfs  Canal  Co.  8  DeG.  &  J.  212; 
Senior  ▼.  Pawson,  L.  R  8  Eq.  880;  Wason  ▼. 
Sanborn,  45  N.  H.  169;  Seanlan  v.  Howe,  24 
N.  J.  Eq.  278. 

The  wall  was  an  ancient  party  or  division 
wall  between  the  two  estates,  like  the  wall  in 
the  case  of  PhiUips  v.  Bordman,  4  Allen,  147. 

Land  which  is  covered  by  a  party  wall  re- 
mains the  several  property  of  the  owner  of  each 
half,  but  the  title  of  each  is  qualified  by  the 
easement  of  the  other  of  support  of  his  build- 
inff  by  means  of  the  wall. 

Ibid,;  Pierce  v.  Dyer,  109  Mass.874-876;  In- 
gals  V.  Plamondon,  75  El.  118;  Brooks  y.  Curtis, 
50  N.  T.  639;  Hendricks  v.  Stark,  87  N.  Y.  106; 
Partridge  v.  Gilbert,  15  N.  Y.  601. 

The  easement  of  support  is  not  confined  to 
supi>ort  of  the  original  building,  for  if  the 
original  building  be  destroyed  a  new  building 
may  be  erected  and  supported  by  the  same 
wall  It  is  not  limited  to  the  life  of  the  old 
wall,  but  either  proprietor  mav  repair  it  in  case 
of  decay,  or  rebuild  it  if  it  is  destroyed. 

Kent,  Com.*487;  CampbeUy,  Mesier, IJohna, 
Ch.  884;  Partridge  y,  Gilbert,  16  K.  Y.  601; 
Eno  V.  Del  Vecchio,  4  Duer.  58. 

Either  party  may  strengthen  the  wall  by 
deepening  the  foundations. 

Standard  Bank  of  British  South  America  v. 
Stokes,  L.  R.  9  Ch.  Piv.  68. 

The  question  of  the  right  of  an  adjoining 
owner  to  raise  the  party-wall  has  never  been 
passed  upon  in  this  State  except  in  the  case  of 
Quinny.  Morse,  180  Mass.  817,  where  it  was 
held  that  a  purchaser  of  an  adjoining  lot,  in- 
cluding one  half  the  partition  wall,  had  the 
right  to  increase  the  height  of  the  partition  wall. 

In  the  case  of  Sanborn  v.  Bice,  129  Mass.  887, 
the  question  did  not  arise  and  was  not  dis- 
cussed. 

McLaughlin  v.  Cecconi,  1  New  Eng.  Rep. 
766,  141  Mass.  252;  8  Kent,  Com.  12th  ed.*487, 
488,  note  e. 

An  old  partition  wall  from  long  use,  in  the 
absence  of  evidence,  must  be  deemed  a  party- 
wall  presumptively,  either  from  an  agreement 
to  that  effect  or  from  its  being  built  upon  the 
line  of  the  two  lots  for  that  purpose  by  the  re- 
spective parties. 

SehiU  V.  Brokhahus,  80  N.  Y.  614,  618; 
Brown  v.  Werner,  40  Md.  15:  Brooks  v.  Curtis, 
50  N.  Y.  639. 

In  HendncksY.  Stark,  87 N.  Y.  106,  it  is  held 
that  a  party-wall  is  not  a  burden,  but  a  valu- 
able appurtenant  which  passes  with  the  title  to 
the  property. 

So  far  as  the  party  making  the  change  can 
use  the  wall  in  the  improvement  of  his  own 
property,  without  injury  to  the  wall  or  the  ad- 
joining property,  there  is  no  good  reason  why 
he  should  not  be  permitted  to  do  so. 


Everett  v.  Edwards. 


118 


Eno  V.  Da  Veechio,  6  Duer,  17;  Schile  v. 
BrokhahuB,  80  N.  T.  614,  618;  Campbell  v. 
MesUr,  4  Johns.  Ch.  834;  Kent,  Com.  *487. 

It  18  provided  in  the  statute  that  its  provis- 
ions are  to  be  enforced  by  the  inspector  of 
buildings,  and  it  is  apparentfrom  its  provisions 
that  it  was  not  intended  for  the  benefit  of  indi- 
▼idu^ 

Jenks  V.  Williams,  115  Mass.  217;  WeU  v. 
Damiman,  L.  R.  14  Oh.  Div.  111. 

W.  Allen*  J.,  delivered  the  opinion  of  the 
<:ourt: 

In  the  year  1826  the  owner  of  two  adjoining 
city  lots  built  a  house  upon  each  lot  separated 
from  each  other  by  a  brick  wall,  one  half  of 
which  was  on  each  lot.  The  next  year  he  con- 
veyed one  of  the  lots  to  the  plaintiff's  grantor, 
and  in  1828  he  conveyed  the  other  house  to  an- 
other grantee,  under  whom  the  defendant 
daims.  In  each  deed  the  boundary  line  be- 
tween the  houses  is  described  as  "a  line  run- 
ning longitudinally  through  the  center  of  the 
partition  wall  between  the  houses,"  and  the 
same  description  is  contained  in  the  deeds  to 
the  plaintiff  and  to  the  defendant.  The  wall 
remained  without  change  until  July  or  August, 
1885.  In  June,  1885,  Uie  defendant  Edwards 
borrowed  of  the  petitioners  "Ro^pea  and  Dexter 
$20,000  on  a  mortgage  of  his  estate,  for  the 
purpose  of  building  an  addition  on  to  bis  house, 
and  soon  after  built  up  the  wall  so  that  it  was 
five  feet  higher  than  the  peak  of  the  wall  as  it 
had  been,  and  eighteen  feet  above  the  eaves, 
patting  on  a  flat  roof  and  completing  the  work 
Sei)tember,  1885.  November  3,  1886,  the 
plaintiff  brought  this  bill  against  Edwards  alone 
to  have  him  compelled  to  remove  so  much  of 
the  addition  to  the  wall  as  is  on  the  plaintiff's 
side  of  the  division  line,  and  for  damages.  Af- 
ter a  hearing  upon  the  merits,  a  decree  was  en- 
tered ordenng  a  removal  of  the  wall,  from 
which  the  defendant  appealed.  Subsequentlv,^ 
and  after  the  entry  had  been  made  on  the  dock- 
et that  the  defendant  withdrew  his  appeal, 
the  mortgagees  Ropes  and  Dexter  presented  a 
petition  praying  that  the  decree  might  be  va- 
cated and  that  they  mi^bt  be  allowed  to  become 
parties  defendant,  and  to  defend  tJie  suit  on  the 
merits.  At  the  same  time  Cbipman,  who  held 
a  second  mortgage  given  by  Edwards  in  Sep- 
tember, 1885,  filed  a  similar  petition.  The  pe- 
titions were  allowed,  and  the  petitioners  admit- 
ted as  defendants  and  filed  answers.  The 
plaintiff  appealed.  The  case  was  heard  upon 
the  merits  and  reported  to  the  full  court. 

The  mortgagees  are  directly  interested  in  the 
BQbject-oaatter  of  the  suit.  It  seeks  to  diminish 
the  value  of  their  security,  and  is  brought  to 
establish  the  right  of  the  plaintiff  to  do  so.  If 
the  plaintiff  removed  the  wall  without  right,  he 
would  be  liable  therefor  to  the  mortgagees. 
James  Y.  Wareesier,  141  Mass.  861,  2NewEng. 
Bep.354,  and  cases  cited. 

The  bill  is  brought  to  establish  and  exercise 
for  him  his  right  to  remove  it.  It  is  no  answer 
to  say  that  if  the  security  is  impaired  it  will  be 
in  consequence  of  the  wrongful  act  of  the  mort- 
j^agor  with  the  permission  of  the  mortgagees. 
The  question  whether  the  act  was  wrongful  is 
a  question  upon  which  the  mortgagees  have  a 
right  to  be  beard.  They  are  immediately  in- 
terested in  resisting  the  plaintiff's  claim  and  are 
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necessary  parties  to  the  suit,  and  their  petitions 
that  the  decree  should  be  vacated  and  they  ad^ 
mitted  as  defendants  were  properly  allowed. 

The  wall  as  it  stood  before  it  was  built  upon 
by  Edwards,  was  a  party- wall.  It  was  built 
and  conveyed  by  the  owner  of  both  estates  as 
the  partition  wall  between  the  houses,  and  haa 
been  used  as  a  x>arty-wall  by  the  several  own- 
ers of  the  houses  for  forty  years.  No  express 
^nt,  or  agreement,  or  statute,  defines  or  lim- 
its the  rights  of  the  parties,  and  they  are  such 
as  the  law  implies  to  have  been  the  inten- 
tion of  the  parties  from  the  grant,  expressed 
or  implied  from  user  of  the  waU  as  a  party- 
wall,  and  it  is  immaterial  whether  the  grant  is 
by  the  single  owner  of  both  estates  or  is  the 
mutual  grant  of  several  owners.  See  Webster 
V.  Stevens,  5  Duer,  558;  Bichards  v.  Bose,  9 
Exch.  218. 

The  waU  must  be  taken  to  have  been  built  as 
a  single  structure  and  granted  by  the  owner  or 
owners  of  two  estates  to  constitute  the  wall  of 
the  house  upon  each  estate.  It  was  not  the  di- 
viding line  between  the  two  houses  because  it 
was  a  part  of  each  house,  and  each  owner  had 
an  equal  right  in  the  whole  wall  with  the  other 
owner.  The  estate  which  the  owners  have  in 
it  is  an  estate  in  a  party-wall,  and  the  rights  of 
the  owners  in  it  are  found  in  their  presumed  in- 
tention in  the  mutual  grant  of  a  party-wall 
rather  than  by  classifying  it  with  other  estates 
and  deducing  its  quahties  from  the  name  given 
to  it. 

The  English  courts  when  looking  at  the 
common  interests  and  right  of  the  parties,— they 
call  it  a  tenancy  in  common,— do  not  mean  that 
either  party  can  have  partition;  and  the  courts 
of  New  York,  when  considering  the  rights  of 
one  owner  in  the  part  of  the  wall  on  the  land 
of  the  other  owner,  — ^they  say  that  each  owns 
one  half  in  severalty  with  an  easement  in  the 
other  half, — are  not  prevented  from  deciding 
in  the  same  case  that  each  can  take  down  and 
rebuild  the  half  of  the  other  {Partridge  v.  Oil- 
bert,  15  N.  Y  601).  nor  from  deciding  that  the 
easement  is  not  an  incumbrance  upon  either  es- 
tate, but  a  benefit  to  each.  Hendricks  v.  Stark, 
87  N.  Y.  106.  See  Bertram  v.  Curtis,  31  Iowa, 
46. 

We  are  not  considering  the  frequent  cases 
where  the  rights  of  the  parties  are  defined  by 
special  terms  or  agreements,  but  the  simple 
grant,  express  or  implied,  of  a  party-wall;  and 
this  is  a  grant  by  the  owner  of  both  estates  or 
the  mutual  grant  of  the  separate  owners,  of 
rights  in  a  wall  situated  on  both  estates.  What 
these  rights  are  depends  upon  the  presumed  in- 
tention of  the  parties.  The  question  involved 
in  this  case  is  whether  such  a  grant  is  limited 
as  to  the  height  of  the  wall  to  a  particular  wall, 
or  to  the  wail  which  shall  first  be  built  under 
it,  or  whether  it  gives  to  either  party  aright  to 
build  higher  an  established  wall  for  the  pur- 
pose of  putting  an  addition  upon  his  house.  It 
is  assumed  that  this  will  be  done  without  im- 
pairing the  integrity'  or  stability  of  the  existing 
wall. 

The  purpose  of  each  of  the  adjoining  owners 
in  providing  for  a  party-wall  is  the  same.  It 
is  intended  to  form  part  of  a  building  on  his 
land.  A  party- wall  is  as  beneficial  to  him  as  a 
several  wall,  and  it  is  no  detriment  to  him,  for 
the  use  which  one  owner  makes  of  it  as  a  wall 
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of  his  building  cannot  impair  the  use  of  the 
other.  In  effect,  each  owner  acquires  the  right 
to  build  one  half  of  Mb  wall  upon  his  neigh- 
bor's land,  and  each,  contributing  his  portion 
of  the  expanse,  has  a  right  to  an  equal  benefit 
in  a  wall  so  built.  The  wall  is  a  substitute  to 
each  for  a  separate  wall,  and  there  can  be  no 
implied  limitation  in  his  right  to  use  it  as  he 
would  use  his  several  wall,  except  that  he  shall 
not  impair  its  value  to  his  neighbor.  With 
this  limitation,  it  wUl  be  presumed  that  each 
intended  it  for  all  uses  and  purposes  to  which 
the  wall  of  his  building  would  ordinarily  and 
properly  be  put  That  presumption  is  for  the 
advantage  of  both  and  to  the  detriment  of 
neither.  If  the  party-wall  cannot  be  built  ap, 
neither  house  can  be  raised  without  building  a 
new  wall,  for  if  one  owner  oould  lawfully  build 
a  several  wall  upon  the  part  of  the  wall  over 
his  own  land,  it  would  not  be  a  right  of  prac- 
tical value.  He  could  not  build  on  it  a  suffi- 
cient wall.  It  is  not  reasonable  to  suppose  that 
each  party  intended  that  he  should  never  use 
the  wall  lor  a  building  higher  than  the  one 
that  should  be  first  erected,  and  a  provision  to 
that  effect  detrimental  to  both  parties  and  ben- 
eficial to  neither  cannot  be  presumed.  If  it  is 
said  that  one  owner  may  not  wish  to  use  the 
wall  as  built  up,  and  may  prefer  not  to  have 
the  adjoining  building  higher  than  his  own, 
the  answer  is  Uhat  that  is  a  particular  and  ex- 
ceptional circumstance,  which  cannot  be  pre- 
sumed. It  is  presumed  to  be  a  detriment  to 
the  owner  of  a  building  to  deprive  him  of  the 
power  to  make  additions  to  it,  and  grants  and 
contracts  will  be  construed  on  that  presump- 
tion unless  it  is  controlled  by  their  terms. 

Not  only  would  a  provision,  implied  in  a 
grant  of  a  party- wall,  that  it  should  not  be  car- 
ried higher  than  as  originally  constructed,  be 
contrary  to  the  interests  and  the  apparent  in- 
tention of  the  parties,  but  it  woula  not  be  in 
accordance  with  public  policy.  The  public 
interest  is  not  promoted  by  putting  impedi- 
ments in  the  way  of  erecting  buildinffs,  and  the 
law  will  not  be  swift  to  construe  the  acts  of 
parties  so  as  to  produce  that  effect. 

We  have  been  referred  to  very  few  authori- 
ties upon  the  subject,  and  the  question  of  the 
right  of  one  owner  of  a  party-wall  to  build  it 
up  seems  to  have  been  very  seldom  raised. 

Phillips  V.  Bordman,  4  Allen,  147,  discusses 
the  right  in  a  party- wall  as  an  easement,  and 
there  is  certainly  nothing  in  the  case  unfavor- 
able to  the  right  to  build  upon  the  wall. 

Sanborn  v.  Rice,  129  Mass.  887,  was  tort  for 
breaking  and  entering  the  plaintiff's  close  by 
building  up  the  partition  wall  between  the 
houses  of  the  plaintiff  and  defendant,  and  the 
action  was  sustained,  but  the  only  question 
considered  in  the  opinion  was  whether  there 
was  any  evidence  that  the  plaintiff  owned  to 
the  middle  of  the  wall. 

It  is  said  of  that  case  in  Q^inn  v.  Motk,  180 
Mass.  817,  822,  that  "so  much  of  the  wall  as 
was  carried  up  by  the  defendant  on  the  plain- 
tiff's land  was  not  as  wide  as  the  original  wall, 
nor  was  its  face  towards  the  plaintiff's  land 
parallel  with  the  centre  line  of  that  wall,  and 
the  defendant  did  not  rely  on  any  right  to 
carry  up  a  party- wall  upon  the  plaintiff's  land, 
but  on  the  plaintiff's  want  of  title  in  the  land 
itself." 
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Quinn  v.  Moth,  wjpra^  was  a  bill  in  equity 
to  restrain  the  defenaant  from  building  up  W 

Ction  wall  between  him  and  the  plaintiff, 
plaintiff  had  conveyed  the  estate  to  de- 
fendant's boundaiy  on  the  middle  of  the  parti- 
tion wall.  This  sale  was  in  pursuance  of  an 
agreement  by  which  the  defendant  agreed  to^ 
pay  to  the  plaintiff  for  half  of  the  wallwbat  it 
was  worth  to  the  defendant  for  building  a  store- 
on  the  land.  The  court  says  that  the  intention 
of  the  plaintiff  that  the  wall  should  be  a  parhr- 
wall,  which  the  defendant  would  have  a  right 
to  carry  up  in  buildhig  his  store,  was  mani- 
fested by  the  agreement.  The  agreement  wa» 
only  to  sell  one  half  of  the  wall  for  what  it 
should  be  worth  in  building  a  store.  The 
riffht  to  cany  up  the  wsJl  seems  to  have  been 
inferred  from  the  intention  in  the  agreement 
that  it  should  be  a  party-wall. 

In  McLaughlin  v.  cUceoni,  141  Mass.  252, 1 
New  Eng.  Rep.  766,  the  whole  wall  was  on 
the  plaintiff's  land  and  belonged  to  him,  and 
no  question  in  regard  to  party-walls  arose. 

Brooks  V.  Curtis,  60  N.  T.  689,  is  directly  in 
point  and  decides  that  one  owner  of  a  party- 
wall  has  a  right  to  build  it  up. 

In  Partridge  v.  Gilbert,  supra,  in  which  it 
was  decided  that  one  owner  had  a  right  to  take 
down  and  rebuild  a  ruinous  party-wall,  the 
wall  was  rebuilt  higher  than  oefore,  and  the 
party  rebuilding  was  held  not  liable. 

It  seems  well  settled  that  one  owner  of  a 
party-wall  has  a  right  to  take  down  and  re- 
build it  when  ruinous. 

In  Campbell  v.  Metier,  4  Johns.  Oh.  384,. 
Chancellor  Kent  decided  that  one  owner  of  a 
party-wall  who  had  rebuilt  it  could  recover 
contribution  from  the  other  owner. 

In  Standard  Bank  v.  Stokes,  L.  R  9  Cjh. 
Div.  68,  it  was  said  that  one  owner  of  a  party- 
wall,  where  the  Metropolitan  Building  Act  did 
nat'apply^  had  a  right  to  lower  the  foimdation 
so  as  to  give  him  a  sub-basement. 

In  Field  v.  Letter,  6  West  Rep.  54,  118  III. 
17,  the  wall  was  built  by  the  plaintiff,  one  half 
on  adjoining  land  Defendant  bought  the  ad- 
joining land  and  an  agreement  was  made  be- 
tween the  parties,  by  which  the  defendant  might 
use  the  wall  as  a  party- wall  for  his  store,  ten 
stories  high,  with  the  right  to  add  to  the  height 
of  it,  the  defendant  agreeing  to  straighten  th» 
wall  and  foundations  by  necessary  additions 
thereto  on  his  own  side.  It  was  held  that  de- 
fendant had  a  right  to  make  necessary  addi- 
tions to  the  foundation  on  the  plaintifrs  side. 

Eno  V.  Del  Vecchio,  4  Duer,  58,  decided  that 
one  owner  might  underpin  and  deepen  the 
foundation,  and  raise  the  wall  higher  on  bis 
own  land. 

Mdtts  V.  Hawkins,  5  Taunt.  20,  has  been 
cited  as  deciding  that  one  owner  of  a  iKirty- 
wall  can  lawfully  take  down  an  addition  built 
upon  it  by  the  other  owner.  But  this  is  ex- 
pressly decided  under  the  Building  Act,  14 
Qeo.  ill.  chap.  78,  which  regulated  the  rights 
of  owners. 

We  have  seen  nothing  in  the  English  cases, 
such  as  Cubitt  v.  PorUr,  8  Bam.  &  0.  257; 
Wiltshire  v.  Si^ord,  1  Man.  &  Ry.  404;  J^ed- 
man  v.  Smith,  8  El.  &  Bl.  1,  and  Watson  v. 
Gray,  L.  R.  14  Ch.  Div.  192,  in  which  owners 
of  a  party- wall  are  called  tenants  in  common, 
ana  which  decide  that  tenancy  in  a  party-wall 
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hi8  some  of  the  qualities  of  tenaocy  in  com- 
mon, which  suggests  that  one  owner  of  a  party- 
wall  for  the  lateral  support  of  buildings  can 
have  partition  of  the  wall,  or  cannot  carry  it 
up  higher  than  it  may  originally  be  built,  for 
the  purpose  of  using  it  as  the  wall  of  his 
Imilaing. 

The  fimitation  upon  the  right  of  each  owner 
to  use  the  wall  as  the  lateral  waU  of  such 
house  as  he  may  desire  to  erect  is  that  he  shall 
Dot  impair  the  value  of  the  wall  to  the  other 
owner.  If  one  owner  carries  up  the  wall,  the 
addition  becomes  part  of  the  partv-waU  and 
the  owners  have  equal  rights  in  it,  and  the 
Tslue  of  the  wall  to  either  owner  cannot  be 
thereby  impaired,  but  neither  owner  has  a  right 
to  so  use  the  wall  as  to  weaken  or  injure  it 
PhiUipi  y.  Bordman,  supra. 

The  jadge  who  heard  the  case  found  that  the 
vsJl  was  not  insecure  and  did  not  render  the 
plaintiffs  house  insecure;  and  it  does  not  ap- 
pear that  in  any  particular  the  new  erection 
iinnairs  the  value  of  the  old  wall  to  the  plain- 

The  plaintiff  claims  that  he  can  take  advan- 
tage in  this  suit  of  the  violation  by  defendant 
of  Stat.  1885,  chap.  874,  and  of  ordinances  of 
the  City  of  Boston,  by  building  up  the  wall 
without  a  permit  from  the  inspector  of  build- 


ings, and  by  making  the  wnll  of  less  thickness 
than  required  by  the  statute  and  ordinanoe. 
But  these  were  not  intended,  as  was  the  £ng* 
jish  statute  before  referred  to,  to  regulate  the 
rights  of  the  parties  between  themselves,  but 
for  the  public  protection  and  security.  The 
statute  prescribes  penalties  for  its  violation  and 
provides  for  its  enforcement  by  proceedings  in 
equity  by  the  inspectors  of  builaings.  We  do 
not  think  ihat  the  plaintiff  can  maintain  any 
suit  against  the  defendant  merely  on  the  ground 
that  the  wall  was  erected  contrary  to  the  pro- 
visions of  the  statute  or  of  the  orainance.  He 
must  at  least  show  some  damage  or  detriment 
to  himself  in  consequence.  None  is  shown. 
The  old  wall  cannot  be  affected  by  the  statute. 
The  fact  that  the  new  erection  is  a  party-wall 
does  not  expose  the  plaintiff  to  the  animadver- 
sion of  the  law  or  to  any  detriment  in  respect  of 
the  wall.  The  worst  that  could  happen  to  him 
would  be  that  it  should  be  taken  down. 

We  think  that,  as  between  the  owners,  Ed- 
wards had  a  right  to  carry  up  the  wall,  leaving 
the  old  part  of  the  wall  intact  and  secure.  S 
the  manner  in  which  he  did  this  was  in  viola- 
tion of  the  statute,  that  fact  does  not  give  to 
the  plaintiff  the  right  to  have  Uie  wall  taken 
down. 

Bill  dismissed 
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W.  H.  BIGGS,  Railroad  Commissioner  of 
the  State  of  Oregon,  Appt.j 

V. 

George  W.  McBRIDE,  Secretary  of  State  of 
the  State  of  Oregon,  Bispt,' 

(-..Or ) 

1.  In  Orei^n  an  Act  which  paeeee  the 
JjegimMm/tur^p  and  contains  an  emer- 
Mney  rlawnnj  followed  by  the  words  ^*that 
Uie  Bame  shall  take  eflFect  and  be  In  f oroe  from 
and  after  its  aiiproval  by  the  erovemor,**  but 
whloh  the  governor  never  approves,  but  vetoes, 
and  the  same  is  then  duly  pasMd  by  both  Houses 
by  the  neoesBary  majorities,  notwithstanding  the 
veto,  takes  effeotand  is  In  force  from  and  after 
its 


2.  Soeh  Act  takes  effect  when  the  law-mak- 
ing  iMxwer  has  done  every  act  or  thing  neoeesary 
under  the  Constitution  to  its  oomplete  enactment 

'  as  a  law. 

8.  Under  the  Oregon  Ck>netitntlon9  which 

veata  in  the  I«egiilatare  the  power  to 

declare  in  the  body  or  preamble  of  an  Act  the 
emergenotes  by  which  it  may  be  put  in  force  In 
lem  than  ninety  days  from  the  end  of  the  sesBlon, 
when  the  emergency  is  spedlied  in  the  Act,  the 
same  1b  conclusive  upon  tlie  courts,  and  is  not  re- 
viewable. 
4*  Sooh  Constitution  vests  in  the  governor  the 
chief  executive  power  of  the  State  (I  1,  art.  6), 

KoEB. — ^Nature  of  the  process  of  mandamus.  See 
State  V.  Whitesidee  (8.  C.)  8  L.  B.  A.  777,  note. 

To  public  officer,  application  (or.  See  U.  S.  v. 
Hall  <1X  C.)  1 L.  R.  A.  738,  fiote. 

Issuance  to  executive  officer  of  State.  See  State 
V.  Whtteeldes,  supra. 
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but  this  does  not  include  the  power  to  Ull  vacan- 
cies in  office. 

6.  Where  the  Iieg^elatarehae  eaerdeed 
the  power  of  appointment  to  offices  creat- 
ed by  it  since  the  a(K>ption  of  tbe  Ck>nstitution, 
and  such  exercise  has  been  acquiesced  in  by  every 
department  of  the  government,  and  has  never 
been  questioned,  it  is  a  contemporaneous  oon- 
struction  which  is  of  great  weight. 

6.  Bemovallbrcaneet  of  an  officer*  must 

be  upon  notice  to  him  of  the  charges,  and  an 
opportunity  must  be  given  to  him  to  be  heard  in 
his  defense.  Whether  the  power  of  removal  may 
be  vested  in  tbe  governor,  or  is,  m  its  nature,  ex- 
ecutive, or  is  judicial,  so  that  it  cannot  be  vested 
in  him,  is  not  decided. 

?•  Mandamus  ia  not  the  proper  proceed* 

in^  by  which  to  try  title  to  an  office. 

(June  20, 1880.) 

APPEAL  bj  petitioner  from  a  Jud^ent  of 
the  Circuit  Court  of  Marion  County  deny- 
ing his  petition  in  a  proceeding  by  mandamus 
brought  to  compel  respondent  to  audit  the 
claim  of  petitioner  for  salary  as  state  railroad 
commissioner.    JJfirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  Knight,  J.  i*  Murphy  and 
P.  H.  D'Arcy.  for  appellant: 

There  is  no  emergency  declared  in  the  law 
within  the  meaning  of  section  28,  article  4,  of 
the  Constitution,  which  reads  as  follows:  "  Ko 
Act  shall  take  effect  until  ninety  days  from  the 
end  of  the  session  at  which  the  same  shall  have 
been  passed,  except  in  case  of  emergency, 
which  emergen<^  shall  be  declared  in  the  pre- 
amble or  in  the  body  of  the  law." 

Me  Whirter  v.  Brainard,  5  Or.  436;  Chin  T. 


See  also  8  L.  B.  A.    188;  14  L.  R.  A.  643. 
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Ooda,  84  IdoL.  209;  Hendriek&an  v.  Bendriek- 
ton,  7  ]^d.  13. 

When  this  law  was  passed  there  was  no  time 
fixed  in  the  preamble  or  body  of  the  law  when 
it  should  take  effect,  and  consequently  it  went 
into  effect  under  the  Constitution. 

Wheeler  v.  Cliubbuck,  16  HL  861;  Iroquois 
Go,y,  Ready,  34  111.  293;  8eoU  v.  Clark,  1  Iowa, 
70;  Runt  v.  Murray,  17  Iowa,  818;  WeUh  v. 
Battem,  47  Iowa.  147;  Cain  v.  Ooda,  84  Ind. 
209;  State  v.  Little  Bock,  M,  B,  eft  T.  B.  Co,  81 
Ark.  711;  PeopU  v.  Johnston,  6  Cal.  678;  Santa 
Cruz  Water  Uo,  v.  Eron,  74  Cal.  228;  Bice  v. 
Buddiman,  10  Mich.  125;  McClure  v.  Oxford 
Turn.  94  (J.  8.  429  (24  L.  ed.  129). 

Constitutional  provisions  are  absolutely  man- 
datory and  can  in  no  case  be  regarded  as  direc- 
tory merely,  to  be  obeyed  or  not  within  the 
discretion  of  either  or  all  of  the  departments  of 
the  government. 

eRluI  v.  State,  22  Tex.  App.  896;  Smitliee  v. 
Qarth,  88  Ark.  1;  Be  Bichardson,  2  Story,  676. 

The  Legislature  must  be  intended  to  mean 
what  it  has  plainly  expressed,  and  consequent- 
ly there  is  no  room  for  construction. 

Neu>eU  v.  People,  7  N.  Y.  97,  98;  Koch  v. 
Bridges,  45  Miss.  247;  Endlich,  Interpretation 
of  Statutes,  §§  4,  8,  and  authorities  cited. 

The   approval  by  the  governor  of  an  Act 

Sasscd  by  the  Legislature  means  and  is  evi- 
enced  by  his  signature  upon  the  bill. 

Const,  art.  5,  §15;  People  v.  Bowen,  21N.Y. 
526;  State  v.  Coahoma  Co.  64  Miss.  858. 

The  taking  effect  of  the  law  itself  may  be 
made  to  dei)end  upon  the  happening  of  some 
future  event 

Lothrop  V.  Stedman,  42  Conn.  593,  594; 
Barto  V.  Himrod,  8  N.  Y.  488. 

The  appointment  to  office  is  peculiarly  an 
executive,  not  a  legislative,  power. 

Const  art.  3,  §  1,  arU  5,  §  16;  Taylor  y. 
Com.  8  J.  J.  Marsh.  404. 

An  office  created  by  the  Legislature  is  vacant 
•until  filled  by  appointment. 

Cline  V.  Qreemoood,  10  Or.  280. 

In  Iroquois  Co,  v.  Keady,  34  111.  298,  the  Leg- 
islature passed  a  law  for  the  removal  of  the 
county  seat.  The  court  held  that  in  order  that 
a  law  shall  take  effect  before  the  expiration  of 
sixty  days  after  the  end  of  the  legislative  ses- 
sion, the  Legislature  must  so  direct 

If  the  General  Assembly  shall  deem  any  law 
of  immediate  importance,  they  may  provide 
that  the  same  shall  take  effect  by  publication  in 
newspapers  in  this  State. 

Iowa  Const  art.  8,  §  26;  Hunt  v.  Murray, 
17  Iowa,  818. 

The  Act  itself  expressly  fixes  the  time  when 
the  same  is  to  take  effect. 

In  Welch  V.  Battem,  47  Iowa,  147,  the  Leg- 
islature provided  that  an  Act  should  take  effect 
from  its  publication  in  two  designated  papers. 
It  was  held  by  the  court  that  it  would  not  take 
effect  earlier  than  the  constitutional  period,  by 
its  publication  in  one  of  the  newspapers. 

No  Act  shall  take  effect  until  the  same  shall 
have  been  published  and  circulated  in  tJie  sev- 
eral counties  of  this  State  by  authority,  except 
in  case  of  emergency,  which  emergency  shall 
be  declared  in  the  preamble  or  in  the  body  of 
tiie  law 

Ind.  Const,  art  4,  §28. 

In  Hendrickson  v.  Hendrickson,  7  Ind.  18,  it 
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was  held  that  the  declaration  of  emeigencj 
cannot  be  taken  by  implication,  but  must  M 
expressly  declared. 

In  Cain  y.  Ooda,  84  Ind.  209,  it  was  held 
that  a  statute,  without  an  emergency  declared 
therein,  does  not  take  effect  until  published  as 
required  by  the  Constitution. 

f^o  public  Act  shall  take  effect  or  be  in  force 
until  the  expiration  of  ninety  days  from  the 
end  of  the  session  at  which  the  same  passed, 
unless  the  Legislature  shall  otherwise  direct, 
by  a  two-thirds  vote  of  the  members  elected  to 
each  House. 

Mich.  Const  art  4,  §  20. 

The  Act  not  being  oidered  to  take  immediate 
effect,  it  went  into  effect  under  the  Constitu- 
tion, ninety  days  after  the  end  of  the  session  at 
which  it  was  passed. 

Biee  y.  Buddiman,  10  Mich.  125. 

No  public  Act  shall  take  effect  or  be  in  force 
until  ninety  days  from  the  expiration  of  the  ses- 
sion at  which  the  same  was  passed,  unless  it  is 
otherwise  provided  in  the  Act. 

Ark.  Const  art  5,  §  22. 

California  PoL  Code,  §  828,  reads  as  follows: 
"  Every  statute,  unless  a  different  time  is  pre- 
scribea  therein,  takes  effect  on  the  sixtieth  day 
after  its  passage." 

Santa  Orus  Water  Co.  v.  Kron,  74CaL  228; 
PcojOe  y.  Johnston,  6  Cal.  678. 

Where  the  journal  of  the  Senate  failed  to 
disclose  the  signing  \}j  the  presiding  officer  of 
each  House  of  all  bills  and  joint  resolutions 
passed  by  the  Legislature,  after  their  titles  have 
been  publicly  read  before  signing,  in  open  ses- 
sion. It  was  held  that  the  Act  was  unconstitu- 
tionaL 

Hunt  V.  SiaU,  22  Tex.  App.  896;  Tex.  Const 
art.  8,  §  88. 

The  Constitution  of  Arkansas,  1868,  provided 
that  "  on  the  final  passage  of  all  bills,  the  vote 
shall  be  taken  bv  yeas  and  nays,  and  entered 
on  the  journal.'^  It  was  held  that  the  fail- 
ure to  enter  the  names  of  those  voting  in  the 
negative  was  a  disregard  of  the  constitutional 
requirement  and  the  bill  did  not  become  a  law. 

Smithee  v.  Qarth,  88  Ark.  1. 

In  prescribing  the  manner  of  the  election  or 
appomtment  of  officers  in  this  State  the  Le^- 
lature  is  expressly  limited  by  the  Constitution 
to  county,  township,  precinct  and  city  officers. 

Const,  art  6,  §  7. 

In  prescribing  the  manner  of  filling  vacancies 
the  Legislature  is  expressly  limited  to  vacancies 
in  county,  township,  precinct  and  city  officers. 

Const,  art.  6,  g  9. 

When  the  selection  of  an  officer  is  referred  to 
the  governor  or  other  functionary,  it  is  called  an 
appointment,  and  when  referred  to  the  people 
or  to  an  organized  body,  it  is  called  an  election. 

Speedy,  Crawford,  3  Met  (Ky.)  211. 

All  commissions  to  state  officers  must  bear 
the  signature  of  the  governor. 

Const,  art  5,  §  18. 

Tbe  office  of  railroad  commissioner  is  a  state 
office,  and  all  state  offices  must  be  filled  either 
by  election  by  the  people  or  by  appointment 
by  the  governor. 

See  constitutional  provisions  above  cited; 
StaU  V.  Kennon,  7  Ohio  St  559,  560. 

Nomination  to  office  is  an  executive  function. 
By  leaving  nominations  in  the  proper  place— 
among  executive  functions — ^the  principle  of 
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tlie  distribution  of  power  is  preserved,  and 
responsibility  weighs  with  its  heaviest  lor^e 
upon  a  single  head. 

AU^Qen,  y.  Brovm,  1  Wis.  518. 

Mngn,  R.  WillUbms,  Oeorg^e  H.  Ben- 
nett and  Joseph  Simon,  foi  respondent: 

Bemoyals  from  office  by  the  governor  at  dis- 
cretion and  without  cause  are  contrary  to  the 
pdli<7  of  law. 

AopZtfy.  Lord^  9Kich.  282;  People  v.  Ingham 
Co.  Treaa.  86  Mich.  419. 

The  governor's  power  of  removal  can  only 
he  exercised  upon  charges  which  shaU  specify 
the  particular  acts  or  neglect  relied  on  to  make 
oat  the  cause  fdleged;  and  the  officer  sought 
to  he  removed  must  have  notice  of  these 
charges  and  specific  allegations,  and  reasonable 
notice  for  a  hearing  thereon,  upon  which  he 
may  produce  proofs. 

DtOlam  V.  WiUaon,  58  Mich.  393. 

The  Legislature  ascertains  in  its  own  waj 
the  facts  on  which  it  bases  its  action,  and  it  is 
made  the  sole  Jud^e  whether  facts  exist  to  au- 
thorize the  imm^iate  passage  of  a  bill;  and 
whatever  facts  or  reasons  it  may  give  for  such 
action  must  be  held  sufficient. 

Zkiy  Land  db  ChtUe  Go,  v.  State,  68  Tex.  526. 

The  governor  in  the  exercise  of  the  veto 
poorer  acts,  not  as  the  executive,  but  as  a  com- 
ponent part  of  the  Legislature,  and  an  Act  is 
passed  and  becomes  a  Taw  upon  bis  approval, 
or  in  default  of  that,  upon  its  passage  over  his 
▼eto. 

Logan  v.  State,  8  Heisk.  442. 

Whether  it  receive  the  signature  of  the  gov- 
ernor, or  remains  in  his  hands  for  ten  days,  or 
being  vetoed  is  carried  by  two  thirds  of  both 
Houses,  its  passage  is  dated  from  the  time  it 
ceased  to  be  a  mere  proposition  or  bill,  and 
padBsed  into  a  law. 

Wartman  v.  Phila,  33  Pa.  202. 

Although  the  Act  may  not  expressly  state 
when  it  is  to  take  effect,  or  that  It  is  to  take 
elTect  at  once,  yet  the  result  may  be  reached 
constructivelv;  and  if  that  appears  to  be  the 
intention  of  tne  Legislature,  even  impliedly,  the 
law  wUl  take  effect  at  once. 

Staruieford  v.  WivgaU,  2  Duv.  (Ky.)  440; 
Sieann  v.  Buck,  40  Miss.  268;  People  v.  La- 
eomie,  99  N.  Y.  43. 

A  strict  and  literal  interpretation  of  a  statute 
is  not  alw^  to  be  adhered  to. 

Sedgw.  Construction  of  Statutes,  pp.  66,  67, 
Tiote  a;  Endlich,  Interpretation  of  Statutes, 
§§421,875. 

An  office  of  legislative  creation  can  be  modi- 
fied, controlled  or  abolished  by  the  same  pow- 
er, and  the  mode  of  appointment  thereto  can 
be  changed  by  vesting  the  same  in  the  Legisla- 
ture. 

Davis  V.  State,  7  Md.  151,  61  Am.  Dec.  331; 
PeopU  V.  Osborne,  7  Colo.  605. 

Strahan.  J.,  delivered  the  opinion  of  the 
court: 

This  proceeding  was  instituted  by  the  plain- 
liff,  claiming  to  be  one  of  the  railroad  commis- 
sioners of  the  State,  against  the  Secretary  of 
State,  to  compel  him  by  a  writ  of  mandamus 
to  draw  a  warrant  upon  the  state  treasurer  for 
the  sum  of  $277.77,  being  the  amount  claimed 
as  plaintiff's  salaiy  up  to  the  date  of  the  filing 
of  the  petition  for  the  writ.    The  petition  al- 
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leges,  in  substance,  that  George  W.  McBride  is 
the  duly  elected,  qualified,  and  acting  Secre- 
tary of  State  of  the  State  of  Oregon,  and  is,  by 
virtue  of  said  office,  the  auditor  of  public  ac- 
counts; that  your  petitioner  is  (one  of  the  duly 
appointed,  qualified,  and  acting  railroad  com- 
missioners of  the  State  of  Oregon,  constituting 
one  of  the  members  of  the  board  of  said  rail- 
road commissioners  of  said  State,  and  has  been 
such  since  the  21st  day  of  February,  1889,  at 
which  time  the  appellant  was  duly  appointed 
said  railroad  commissioner  by  Hon.  S.  Pen- 
noyer.  Governor  of  the  State  of  Oregon,  in 
pursuance  of  a  law  duly  enacted  and  passed  at 
the  fourteenth  regular  session  of  the  Lejinslative 
Assembly  of  said  State,  and  which  was  approved 
the  18th  of  February,  1887;  that,  as  such  rail- 
road commissioner,  your  petitioner,  on  the  31st 
day  of  March,  1889,  became  entitled  to  receive 
for  his  services  as  such  officer  the  sum  of 
^77.77,  in  United  States  gold  coId,  for  the 
quarter  ending  March  31,  1889;  that  on  the  1st 
da^  of  April,  1889,  your  petitioner  applied  to 
said  defendant  at  his  office  in  the  City  of  Salem, 
and  requested  and  demanded  that  the  defend- 
ant, as  such  Secretary  of  State  and  auditor  of 
public  accounts,  should  audit,  allow,  and  Issue 
bis  warrant  upon  the  treasurer  of  the  State  for 
the  payment  of  said  $277.77,  but  that  the  de- 
fenaant  refused  and  neglected,  and  still  does 
refuse  and  neglect,  without  lawful  right  or 
excuse,  to  either  audit,  allow,  or  issue  his  war- 
rant upon  said  treasurer,  for  the  payment  of 
said  claim,  or  any  part  thereof;  that  your  peti- 
tioner has  no  plain,  speedy,  or  adequate  remedy 
at  law  for  the  recovery  of  said  sum  of  $277.77, 
which  became  justly  due  and  owing  to  the 

flaintiff  on    the  81st   day    of  March,   1889. 
^rayer  that  the  writ  of  mandamus  be  awarded, 
etc. 

The  defendant  demurred  to  the  writ,  upon 
the  ground  that  the  same  did  not  state  facts 
sufficient  to  entitle  the  plaintiff  to  the  relief 
prayed  for,  or  to  any  relief,  which  demurrer 
was  sustained,  and  the  writ  dismissed,  from 
which  judgment  this  appeal  was  taken. 

The  appellant's  notice  of  appeal  specifies,  in 
substance,  the  following  grounds  of  error  upon 
which  he  intends  to  rely  upon  the  appeal:  (1) 
The  court  erred  in  sustaining  the  defendant's 
demurrer.  (2)  The  court  erred  in  denying  the 
writ  of  mandamus  prayed  for  in  said  cause. 
(3)  The  court  erred  in  dismissing  plaintiff's 
cause  at  his  costs. 

The  board  of  railroad  commissioners  in  this 
State  was  created  by  the  Act  of  the  Le^slative 
Assembly  approvea  February  18,  1887.  This 
Act,  amon^  other  things,  provided  that  such 
board  should  consist  of  two  persons,  to  be  aph 
pointed  by  the  Governor  from  each  of  the  two 
political  parties,  who  should  hold  their  offices 
for  and  during  the  term  of  four  years,  or  until 
their  successors  are  appointed,  as  in  said  Act 
provided;  and,  if  a  vacancy  occurs  by  resigna- 
tion, death,  or  otherwise,  the  governor,  in  the 
manner  thereinafter  provided,  was  to  appoint 
a  commissioner  to  fill  such  vacancy  for  the 
residue  of  the  term,  and  mi^ht  in  the  same 
manner  remove  any  commissioner,  for  cause. 
During  the  session  of  the  Legislative  Assembly 
next  preceding  the  expiration  of  the  term  of 
office  of  the  commissioners  first  appointed  b^ 
this  Act,  and  every  four  years  thereafter,  it 
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was  made  the  duty  of  tbe  governor,  by  and 
with  the  advice  and  consent  of  the  Senate,  to 
appoint  the  successors  of  such  commissioners, 
who  should,  in  like  manner,  serve  for  four 
years. 

It  was  further  provided  that  said  commis- 
sioners should  be  selected,  one  from  the  political 
partv  that  cast  the  highest  number  of  votes  at 
the  last  general  election,  in  this  State,  preced- 
ing his  appointment,  and  one  from  the  political 
party  castin^i;  the  next  highest  number  of  votes 
at  said  election.  Pursuant  to  this  Act,  a  board 
of  commissioners  was  appointed  by  the  gover- 
nor, who  continued  to  serve  until  the  IQux  day 
of  January,  1889,  on  which  day  the  governor 
made  an  executive  order  removing  them,  for 
cause. 

On  the  12th  day  of  February,  1889,  the  Leg- 
islative Assembly  passed  an  Act  amendatory  of 
the  existing  law  on  the  subject  of  railroad 
commissioners,  whereby  the  board  was  in- 
creased to  three  persons,  and  provision  was 
made  for  choosing  said  commissioners  bienni- 
ally by  the  Legislative  Assembly,  and  they 
were  to  hold  office  for  the  term  of  two  years, 
and  until  their  successors  were  elected  and 
qualified.  The  following  emergency  clause 
was  added  at  the  end  of  the  bUl: 

"Sec.  5.  Inasmuch  as  the  amendments  herein 
proposed  would  greatlv  tend  to  benefit  the 
pNeople  of  tills  State,  and  there  is  urgent  neces- 
sity therefor,  this  Act  shall  take  efSct  and  be 
in  force  from  and  after  its  approval  by  the 
governor." 

The  Act  was  vetoed  by  the  governor  on  the 
19th  day  of  February,  1^9.  On  the  same  day 
it  passed  the  Senate,  notwithstanding  the  veto 
of  the  governor,  by  the  requisite  majority; 
and  on  the  20th  day  of  the  same  month  it 
passed  the  house  by 'a  like  majority,  and  was 
deposited  in  the  office  of  the  Secretary  of  State. 

On  this  statement  three  questions  have  been 
ar^ed  before  us,  and  presented  for  our  deter- 
mination: Mrst.  The  event  on  which  the  last- 
named  Act  was  to  take  effect  never  happened. 
This  left  the  first  Act  in  force,  under  which 
the  governor  might  lawfully  appoint.  Secand. 
The  amendatory  Act  contains  no  emergency 
clause.  It  did  not  therefore  go  into  effect 
until  ninety  days  after  the  adjournment  of  the 
Legislature.  This  view  would  also  leave  the 
first  Act  in  force  during  the  ninety  days,  and 
the  governor  might  exercise  the  power  of  ap- 
pointment during  that  time.  ITiird,  But,  con- 
ceding that  neither  of  the  objections  is  well 
taken,  and  that  the  amendatory  Act  took 
effect  on  the  20th  day  of  February,  1889,  still 
the  Legislative  Assembly  could  not  exercise 
the  power  of  appointment.  That  is  an  ex- 
ecutive Act,  and  belongs  exclusively  to  tiie 
j^overnor,  under  the  Constitution.  These  ques- 
tions will  be  examined  in  their  order. 

1.  The  point  of  contention  presented  by  the 
first  question  arises  out  of  the  language  used 
in  section  5  of  the  amendatory  Act,  to  the 
effect  that  the  same  should  take  effect  and  be 
in  force  from  and  after  its  approval  by  the 
governor.  It  is  contended  by  the  appellant 
uiat,  by  the  terms  of  the  Act  itself,  it  was  only 
to  be  in  force  from  and  after  its  approval  as 
aforesaid;  and,  if  the  governor  failed  to  ap- 
prove it,  it  could  only  take  effect  at  the  end  of 
ninety  days  after  the  adjournment  of  the  ses- 
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sion.  But  it  seems  to  me  this  argument  proves 
too  much.  If  the  words  "from  and  after  its 
approval  by  the  governor"  are  to  be  treated  as 
a  condition  precedent,  as  the  contention  as- 
sumes, then  it  could  never  take  effect,  for  the 
I'eason  that  the  condition  had  never  happened. 
But  this  method  of  treating  a  grave  constitu- 
tional question  seems  scarcely  satisfactory.  It 
seems  more  like  a  quibble  over  words  than  an 
attempt  to  ascertain  what  the  Legislature  really 
meant  by  the  use  of  the  phraseology  in  ques- 
tion. I  think  there  can  be  no  doubt  that  the 
Legislature  used  the  language  in  question  in 
the  same  sense  it  used  the  words  "from  and 
after  its  passage."  Wherever  an  emergency 
clause  was  added  to  a  bill,  one  of  these  forms 
of  expression  seems  to  have  been  used;  and, 
maniiestly,  they  are  used  to  convey  the  same 
meaning. 

Turning  to  the  Session  Acts  of  1889,  on  page 
1,  the  form  of  expression  used  is,  "shall  taEe 
effect  immediately  upon  its  approval  by  the  gov- 
ernor. "  On  page  4  the  form  used  is, '  'shaU  take 
effect  and  be  m  force  from  and  after  its  approval 
by  the  governor. "  On  the  same  page  is  another 
Act,  and  the  form  of  expression  is,  "shall  take 
effect  and  be  in  force  &om  and  after  its  pas- 
sage." On  xwge  6  the  form  is,  "shall  be  in 
force  from  and  after  its  approval  by  the  gov- 
ernor." On  page  7  the  same  form  of  expres- 
sion is  used.  On  page  9  is  the  Act  regulatine 
the  sale  of  spirituous  liquors  in  this  State,  and 
the  same  form  is  observed.  The  governor  did 
not  approve  this  Act,  nor  did  he,  within  five 
days  after  it  was  presented  to  him  (Sundays 
excepted),  return  it  to  the  house  in  which  it 
orinnated,  with  his  objections,  but  filed  it 
with  the  Secretary  of  State. 

But  it  is  useless  to  follow  these  forms  of  ex- 

f>res8ion  throughout  the  volume  containing  the 
aws  enacted  by  the  Legislature  of  1889. 
"Everv  Act  containing  an  emergency  clause 
concludes  with  one  or  the  other  of  these  forms 
of  expression,  with  an  occasional  slight  varia- 
tion ibsX  does  not  affect  the  sense.  A  careful 
review  of  all  of  these  Acts,  including  ^e  one 
under  consideration,  leads  us  to  the  conclusion 
that  these  are  equivalent  expressions,  and  that 
they  mean  that  the  several  Acts  in  which  they 
are  used  shall  take  effect  and  be  in  force  from 
and  after  their  passage, — Uiat  is,  from  and 
after  the  time  when  the  law-making  power 
shall  have  done  ever^  Act  necessary  under  the 
Constitution  to  their  complete  enactment  as 
laws.  This  is  the  clear  l^islative  intent,  and 
by  that  we  must  be  guided  in  construing  every 
statute,  unless  some  principle  of  the  Constitu- 
tion is  invaded.  Tibie  following  cases  suffi- 
ciently indicate  the  power  of  the  Legislature, 
and  in  what  manner  it  is  exercised  in  putting^ 
enactments  into  force.  Be  Weltnan,  20  Yt. 
663;  Samlet  v.  Taylor,  6  Jones,  L.  86;  TarUon 
V.  Peggs,  18  Ind.  24;  QooduU  v.  BowUon,  2 
HI.  556;  8taU  v.  Click,  2  Ala.  26;  JBtf  mOiard- 
9on,  8  Story,  671;  Psojofe  v.  Olark,  1  Cal.  406; 
Baker  v.  dompUm,  52  Tex.  252;  Lc^n  v.  State, 
8  Heisk.  442;  Ths  Ann,  1  QalL  62:  BaMone 
V.  Bradford,  1  Ala.  812;  Smets  v.  Weaiherebee^ 
B.  M.  Charlt.  (Ga.)  587. 

2.  Article  4,  §  28,  of  the  Constitution  pro- 
vides: "No  Act  shall  take  effect  untU  ninety 
days  from  the  end  of  the  session  at  which  the 
same  shall  have  been  passed,  except  in  case  of 
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-emergency;  which  emergeocy  shall  he  de- 
clared in  the  pieamhle,  or  in  the  hody  of  the 
law." 

It  is  contended  hy  the  appellant  that  there  is 
no  emergency  declared  in  the  hody  of  this  law, 
and  that,  therefore,  the  Act  did  nOt  take  effect 
until  ninety  days  after  the  adjournment  of  the 
Legislatare.  In  the  ahsence  of  a  constitutional 
or  statutory  rule  upon  the  subject,  -all  statutes 
would  take  effect  from  the  first  dav*  of  the  ses- 
sion at  which  they  are  passed;  at  least,  that  is 
the  common-law  rule.  Cooley,  Const.  Lim. 
♦156. 

But  the  Constitution  of  this  State  has  pre- 
scribed the  rule  hy  which  every  department  of 
the  government  is  hound;  and  the  only  duty 
the  court  has  to  perform  is  to  determine  whether 
or  not  it  has  been  complied  with  in  this  par- 
ticular case.  The  emergency  is  declared  in 
these  words:  "Inasmuch  as  the  amendments 
herein  proi)08ed  would  greatly  tend  to  benefit 
the  people  of  this  State,  and  there  is  urgent 
necessity  therefor,"  etc.  I  do  not  think  that 
the  latter  member  of  the  sentence  adds  any- 
thing to  the  first.  It  declares  no  emergency. 
It  18  the  fact  of  the  existence  of  any  event  or 
occasional  combination  of  circumstances, 
which  calls  for  immediate  action  or  remedy, 
or  the  fact  that  some  pressing  necessity  or 
exigency  exists  which  enables  the  Legislature, 
by  aeclaring  the  same  in  the  preamble  or  body 
of  the  Act,  to  put  the  same  in  force  sooner 
than  the  time  prescribed  in  the  Constitution  in 
cases  where  there  is  no  such  emergency,  or  the 
same  is  not  so  declared;  but,  in  all  such  cases 
it  is  for  the  Legislature  to  ascertaui  and  declare 
the  fact  of  the  existence  of  the  emergency,  and 
their  determination  is  not  reviewable  elsewhere. 
The  Constitution  has  vested  the  law-making 
department  of  the  government  with  the  power 
to  determine  that  question  {Carpenter  v.  Mont- 
gomery,  7  Blackf .  415;  QentiU  v.  8iaU,  29  Ind. 
4(^;  and  such  determination  is  not  made  re- 
viewable in  the  courts.  No  doubt  the  emer- 
gency must  be  declared  in  the  body  or  pre- 
amble of  the  Act;  but,  if  there  is  no  fact, 
event  or  state  or  condition  of  affairs  mentioned 
which  the  Legislature  determines  creates  an 
emergency,  no  difference  how  strongly  or 
directly  it  may  be  asserted  in  the  Act  that  it  is 
necessary  that  it  should  go  into  effect  im- 
mediately, the  legislative  declaration  must  fail, 
for  the  reason  the  Constitution  is  not  complied 
with. 

By  the  Act  imder  consideration,  it  is  de- 
clared that  the  amendments  proposed  therein 
"would  greatly  tend  to  benefit  the  people  of 
this  State."  "Benefit  to  the  people"  is  the  ob- 
ject and  purpose  of  all  government;  and, 
where  the  result  is  manifest,  no  doubt  the 
Legislature  ought  to  resort  to  unusual,  and 
even  extraordinary,  ends  to  attain  it.  It  is 
true,  in  this  case,  we  may  be  unable  to  per- 
ceive in  what  manner  the  proposed  benefit  is 
to  accrue;  but,  the  Legislating  having  declared 
that  the  people  will  be  benefited,  we  must  as- 
sume that  such  determination  is  proper,  and, 
«o  far  as  the  court  is  concerned,  final.  Such 
determination  is  in  its  nature  political,  and  not 
judicial;  and  for  such  errors,  if  they  be  errors, 
the  remedy  must  be  found  in  the  virtue  and 
intelligence  of  the  people.    The  ballot-box  is 
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the  medium  through  which  tney  may  be  cor 
rected. 

8.  The  third  question  remains  to  be  consid- 
ered. It  has  been  argued,  in  effect,  on  the 
part  of  the  appellant,  that,  under  the  Constitu- 
tion of  this  State,  the  Legislature  cannot  create 
a  new  office,— one  not  provided  for  by  the 
Constitution,— and  fill  it  by  an  election  in  joint 
convention  of  the  two  Houses;  that,  while  it  is 
competent  for  the  Legislature  to  create  such 
additional  offices  as  the  public  necessities  may 
require,  still,  when  created,  if  an  election  by 
the  people  is  not  provided  for,  the  right  to  fill 
the  same  by  appointment  is  devolved  upon  the 
governor  by  the  Constitution.  In  other  words, 
tnat  the  right  to  fill  a  vacant  office  belongs  to 
the  executive  as  one  of  the  duties  pertaining  to 
his  office,  and  that  the  assumption  on  the  part 
of  the  Legislature  to  ffil  the  office  of  railroad 
commissioners  by  persons  of  their  own  selec- 
tion is  an  usurpation,  by  that  department  of 
government,  of  powers  that  are  vested  by  the 
onstitution  in  the  executive. 

By  art.  3,  §  1,  of  the  Constitution,  it  is  pro- 
vided: "The  powers  of  the  government  shall 
be  divided  into  three  sep«u'ate  departments, — 
the  legislative,  the  executive,  including  the  ad- 
ministrative, and  the  judicial;  and  no  person 
charged  with  official  auties  under  one  of  these 
departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  this  Constitution  ex- 
pressly provided.'*  For  most  practical  pur- 
poses the  line  of  demarcation  which  separates 
the  three  departments  of  government,  the  one 
from  the  other,  is  obvious  enough;  and  there 
is  but  little  probability  that  one  department 
will  assume  to  exercise  functions  which  prop- 
erly belong  to  one  of  the  others.  It  is  only 
where  the  power  in  question  lies  near  the 
border  line  that  any  serious  question  can  arise, 
and  then  it  must  be  determined  on  its  own  par- 
ticular  facts 

In  Wynehamer  v.  People,  18  N.  Y.  391,  the 
court  of  appeals  pointed  out  the  difficulty  of  at- 
tempting any  general  definition  of  this  distribu- 
tion of  powers.  Speaking  through  Comstock, 
J.,  the  court  said:  "I  entertain  no  doubt  that, 
aside  from  the  special  limitations  of  the  Con- 
stitution, the  Legislature  cannot  exercise  powers 
which  are  in  their  nature  essentialljr  judicial  or 
executive.  They  are,  by  the  Constitution,  dis- 
tributed to  other  departments  of  the  govern- 
ment. It  is  only  the  'legislative  power^which 
is  vested  in  the  Senate  and  Assembly;  but, 
where  the  Constitution  is  silent,  and  there  is  no 
clear  usurpation  of  the  powers  distributed  to 
other  departments,  I  think  there  would  be  great 
difficulty  and  great  danger  in  attempting  to 
define  the  limits  of  this  power.  Ohief  Justice 
Marshall  said:  'How  far  the  power  of  giving 
the  law  may  involve  every  other  power,  in 
cases  where  the  Constitution  is  silent,  never 
has  been,  and  perhaps  never  can  be,  definitelv 
stated.'  That  very  eminent  judge  felt  the  dif- 
ficulty; but  the  danger  was  less  apparent  then 
than  it  is  now,  when  theories,  alleged  to  be 
founded  in  natural  reason  or  inalienable  rights, 
but  subversive  of  the  just  and  necessary  pow- 
ers of  government,  attract  the  belief  of  consid- 
erable classes  of  men,  and  when  too  much 
reverence  for  government  and  law  is  certainly 
among  the  least  of  the  i)erils  to  which  our  in- 
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BtitutioDS  are  exposed.  I  am  reluctant  to  enter 
upon  this  field  of  inquiry,  satisfied,  as  I  am, 
that  no  rule  can  be  laid  down  in  terms  which 
may  not  contain  the  germ  of  great  mischief  to 
society,  by  givjng  to  private  opinion  and  spec- 
ulation a  license  to  oppose  themselyes  to  the 
just  and  legitimate  powers  of  goyemment." 

It  was  not  claimed  at  the  argument  that  there 
is  any  express  provision  of  the  Constitution 
which  authorized  the  governor  in  direct  terms 
to  make  the  appointment  in  question,  but  that 
it  is  included  in  the  grant  contained  in  %  1,  art. 
5,  of  the  Constitution.  That  section  declares: 
"The  chief  executive  power  of  the  State  shall 
be  vested  in  a  governor,"  etc. 

Now,  if  it  could  be  shown  that  the  power 
to  appoint  all  officers  which  are  not  expressly 
made  elective  by  the  people  is  a  p)art  of  "the 
chief  executive  power  of  the  State,"  the  appel- 
lant's contention  would  be  sustained ;  but  no  au- 
thority whatever  has  been  cited  to  sustain  this 
view,  nor  is  it  believed  that  any  exists;  on  the 
contrary,  the  provisions  of  the  fifth  article  of 
the  Constitution,  which  relates  to  the  executive 
department,  all  seem  at  variance  with  this  view. 
The  framers  of  this  instrument  evidently  de- 
signed that  no  prerogative  powers  should  be 
left  lurking  in  any  of  its  provisions.  No  doubt 
they  remembered  something  of  the  history  of 
the  conflicts  with  prerogative  in  that  country 
from  which  we  inherited  the  common  law. 
They  therefore  defined  the  powers  of  the  chief 
executive  of  the  State  so  clearly  and  distinctly 
that  there  ought  to  be  no  controversy  concern- 
ing the  method  of  filling  the  same,  or,  in  some 
cases,  of  chan^ng  the  method  of  filling  an  ex- 
isting office,  in  1870  the  Legislature,  by  an 
Acty  created  a  vacancy  in  the  office  of  clerk  of 
this  court,  and  provided  for  filling  the  same  by 
an  election  in  Joint  convention  of  the  two 
Houses.    Acts  1870,  p.  6«. 

A  clerk  was  elected  under  this  Act  by  the 
Legislature,  and  served  by  virtue  of  such  elec- 
tion until  the  law  was  repealed,  and  the  power 
to  appoint  vested  in  the  court.  The  librarian 
has  always  been  selected  bv  the  Legislature  since 
the  office  was  created,  and  so  have  the  pilot  and 
fish  commissioners,  and.  when  the  office  of  state 
geologist  was  created,  the  Legislature  named 
the  officer  in  the  body  of  the  Act.  Acts  1872, 
p.  105. 

The  power  exercised  by  the  Legislature  in 
the  appointment  of  some  of  these  officers  is  al- 
most coeval  with  the  Constitution.  The  power 
thus  exercised  has  never  been  called  in  question, 
but  has  been  acquiesced  in  b^  every  department 
of  the  government,  and  is,  in  itself,  a  contem- 
poraneous construction  of  the  Constitution 
which,  if  the  question  were  doubtful,  might 
be  sufficient  to  turn  the  scale  in  its  favor. 
Under  any  view,  such  construction  is  entitled 
to  great  weight,  and  could  not  be  lightly  re- 
garded. 

4.  Thus  far,  nothing  has  been  said  on  the 
subject  of  the  power  of  the  governor  to  remove 
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the  railroad  commissioners.  The  Act  under 
which  they  were  appointed  provided  that  h& 
might  remove  them  for  cause.  This  clearly 
implied  that  they  could  not  be  removed  at  th& 
mere  will  of  the  governor,  or  without  cause. 
Whether  such  a  power  is  so  far  judicial  in  its- 
nature  that  it  cannot  constitutionally  be  vested 
in  the  chief  executive,  as  many  authorities  hold 
{Page  v.  Hardin,  8  B.  Mon.  6&;  OitrrvY,  Stetc* 
art,  8  Bush,  500;  ffyde  v.  State,  52  Miss.  665;. 
State  v.  Pntchard,  36  N.  J.  L.  101;  H<m^  v. 
Oraham,  89  Tex.  1 ;  DuUam  v.  WiUscm,  53  Mich. 
892),  or  whether  it  is  in  its  nature  executive, 
and  therefore  properly  belongs  to  the  governor, 
we  do  not  at  this  time  undeitake  to  determine. 
But  it  is  believed,  imder  either  view,  and  by 
whomsoever  the  power  of  removal  for  cause 
may  be  exercised,  it  must  be  done  upon  notice 
to  the  delinquent  of  the  particular  charges 
a^inst  him,  and  an  opportunity  be  given 
him  to  be  heard  in  his  defense.  DuUam  v. 
WiUaon,  supra;  State  v.  Hawkins,  44  Ohio  St. 
98,  3  West.  Rep.  125;  People  v.  N.  Y.  Fire 
Comre.  72  N.  Y.  445;  People  v.  New  York,  la 
Hun  441. 

But  we  do  not  decide  this  question  now,  and 
we  only  refer  to  it  to  avoid  misconception. 

5.  There  is  another  question,  I  think,  proper 
to  mention  for  the  same  reason.  The  ostensi- 
ble object  of  this  proceeding  is  to  obtain  pay- 
ment from  the  state  treasury  of  the  salary 
plaintiff  claims  as  railroad  commissioner,  but 
we  cannot  shut  our  eyes  to  the  fact  that  its  real 
object  is  to  try  the  plaintiff's  title  to  that  office, 
and  that  is  the  question  discussed;  but  no  ob- 
jection was  made  by  the  respondent,  and,  on 
account  of  the  public  importance  of  the  ques- 
tions involved,  we  deem  it  best  to  indicate  an 
opinion  on  them.  The  better  view  is  that  this 
is  not  the  proper  proceeding  to  try  the  title  to 
an  office.  High,  Extr.  Legal  Rem.  §49 ;  Moses, 
Mand.  150;  People  v.  Olds,  8  Cal.  167;  Meredith 
V.  Sacramento  uo,  50  Cal.  488;  Warner  v.  Mt/" 
ers,  4  Or.  72;  People  v.  New  York,  3  Johns.  Cas. 
79;  People  v.  Stevens,  5  Hill,  616;  Be  Gardner, 
68  N.  Y.  467;  State  v.  Mosdey,  84  Mo.  875;  State 
V.  Thompson,  86  Mo.  70;  People  v.  Detroit,  18 
Mich.  838. 

Something  was  said  at  the  argument  in  rela- 
tion to  a  stipulation  that  this  question  should 
not  be  insisted  upon  by  the  respondent.  The 
stipulation  does  not  appear  of  record,  and,  if  it 
did,  it  would  not  affect  the  result.  Such  a  stip- 
ulation would  be  contrary  to  law,  and  could 
not  be  enforced.  The  law  has  fixed  the  extent 
and  uses  to  which  the  writ  of  mandamus  may 
be  applied,  and  the  stipulation  or  agreement  o*f 
the  parties  can  neither  enlarge  nor  lessen  the 
same. 

The  judgment  of  the  court  below  must  there* 
fore  be  affirmed . 

A  petition  for  a  rehearing  was  denied  in  this, 
case  July  1,  1889. 


1889. 


Taylor  v.  Street. 


12^ 


GEORGIA  SUPREME  COURT. 


TATLOR  et  al,  Plffs.  in  Err., 

V. 

STREET. 

(....Ga ) 

A  eraator  In  a  deed  of  Uuid,  vbo  has  placed 
tSe  deed  upon  record,  and  his  heirs,  olaiminff  un- 
der him,  are  estopped  from  setting  up  title  to  the 
luid  on  the  ground  of  nondelivery  of  the  deed, 
as  against  one  who  has  purohased  the  land  from 
the  grantee  without  notice,  and  in  good  faith. 

(May  IS,  1888.) 

ERROR  to  the  Stxperior  Court  of  Dade  Coun- 
ty, to  review  a  judgment  in  favor  of  de- 
fendant  in  an  action  of  ejectment   Affirmed, 
The  case  is  stated  in  the  opinion. 
Mettrs.  Chraluun  ft  GraJiam  for  plaintiffs 
iD  error. 

Messrs,  &•  J«  MeCamy  and  Lnntpkin  ft 
Brock  for  defendant  in  error. 

Simmone*  J.,  delivered  the  opinion  of  the 
court: 

Emma  McCord  and  Willie  Taylor,  as  heirs 
at  law  of  0.  C.  R.  Taylor,  brought  ejectment 
against  Street  for  a  certain  tract  of  land.  The 
evidence  will  be  found  in  the  official  report. 
On  the  trial  of  the  case,  under  the  evidence 
and  charge  of  the  court,  the  jury  returned  a 
yerdict  for  the  defendant.  A  motion  was  made 
for  a  new  trial,  based  principally  upon  alleged 
errors  in  the  diarge  of  the  court  to  the  jury, 


which  motion  was  overruled  by  the  court,  and 
the  plaintiffs  excepted.  Whatever  errors  may 
have  been  committed  by  the  court  in  the  charge 
to  the  jury,  we  think  the  verdict  was  right  and 
should  not  be  set  aside. 

The  evidence  shows  that  C.  C.  R  Taylor, 
under  whom  the  plaintiffs  claim,  sold  this  land 
to  his  father,  and  made  and  executed  a  deed 
therefor  to  his  father;  and  that  Taylor,  the  son, 
had  the  same  recorded  in  the  clerk's  office  ac- 
cording to  law.  The  son  lived  several  years 
after  this  deed  was  recorded.  After  his  death 
the  father  went  into  possession  of  the  land,  oc- 
cupied it,  and  exercised  acts  of  ownership  over 
it  for  years,  when  he  sold  it  to  Street,  the  de- 
fendant. Street  ourohased  without  notice  of 
any  claim  of  the  plaintiffs  to  the  land.  If  C.  C. 
R  Taylor,  under  whom  .these  plaintiffs  claim, 
were  alive,  and  had  brought  this  suit,  under 
the  facts  of  this  case  he  would  be  estopped 
from  setting  up  title  to  this  land.  These  plain- 
tiffs, claiming  under  him,  are  likewise  estopped. 

Whether  the  deed  was  ever  actually  delivered 
or  not,  the  plaintiffs'  intestate  haa  it  placed 
upon  record,  thereby  giving  notice  to  the  world 
that  the  title  passed  out  of  him  into  his  father. 
Street,seeing  this  record,  and  the  father  in  pos- 
session, purchased  the  land  without  notice  and 
in  good  faith,  and  it  would  be  wrong  to  allow 
him,  under  Uiese  circumstances,  to  be  ejected 
from  the  land  bv  the  heirs  at  law  of  C.  C.  R 
Taylor,  Taylor  having  put  it  in  the  power  of 
his  father  to  sell  the  land  to  an  innocent  pur* 
chaser. 

Judgment  affirmed. 


VanL—Dettvery  of  deed;  registration  as  evl- 

denee. 

ISie  recording  of  a  deed  is  evidence  from  which  a 
delivery  may  be  presumed;  but  stUi  it  affords  only 
aground  for  presumption,  a  presumption  of  fact; 
it  may  be  rebutted  and  destroyed  by  other  evi- 
dence. Boardman  v.  Bean,  84  Pa.  263,  264;  Union 
Mnt  L.  Ins.  Co.  v.  Campbell,  06  HL  267,86  Am.  Bep. 
108;  Robinson  v.  Gould,  90  Iowa,  80;  Lawrence  v. 
Farley,  24  Hun,  206;  Bensley  v.  AtwUl,  12  Gal.  281; 
Kffle  V.  Kge,  70  Pa.  16;  Rigler  v.  Qoud,  14  Pa.  861; 
Bolkley  V.  Bufflngton,  6  McLean,  467;  Warren  v. 
Jacksonville,  15  HI.  286,  68  Am.  Dec.  610;  Boardman 
T.  Dean,  84  Pa.  2S2;  Wellborn  v.  Weaver,  17  Oa.  287; 
BuUitt  V.  Taylor,  84  Miss.  708;  Boweli  v.  Hayden,  40 
Me.  682;  Ingraham  v.  Grigg,  18  Smedes  &  M.  22;  Ju- 
venal v.  Jackson,  14  Pa.  618;Balbeov.  Donaldson, 
2  Grant,  Gas.  460;  Blight  v.  Sohenck,  10  Pa.  286,  61 
Am.  Dec  478;  Burke  v.  Adams,  80  Mo.  604, 60  Am. 
Bep.  610.  See  also  Pearce  v.  Dansf  orth,  13  Mo.  860; 
Ban  caaire  Lumber  Co.  v.  Anderson,  18  Mo.  App. 
420;  Swiney  v.  Swiney,  14  Lea  (Tenn.)  810^  Hen- 
dricks T.  BasBon,  68  Mich.  675;  1  Derlin,  Deeds, 
388. 

The  registration  of  a  deed  by  the  grantor  without 
the  grantee^s  knowledge  or  assent  does  not  of  itself 
operate  as  a  delivery.  Tharp  v.  Jarrell,  00  Ind.  62; 
Jones  V.  Bush,  4  Har.  (Del.)  1;  Hendricks  v.  Basson, 
{16  Mich.  675;  Hawkes  v.  Pike,  106  Mass.  660;  Parker 
V.  Hill,  8  Met.  447;  Maynard  v.  Maynard,  10  Mass. 
tfliOAm.  Dea  140;  Bams  v.  Hatch,  8N.  H.  804; 
Samson  v.  Thornton,  8  Met.  275, 87  Am.  Dec.  186; 
Berkshire  Mut.  F.  Ins.  Co.  v.  Sturgis,  18  Gray,  177; 
Patterson  v.  Snell,  07  Me.  660;  Hadlock  v.  Hadlock, 
28  BL  884.  See  Bair  v.  Schroeder,  82  Cal.  610;  Jeiferw 
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son  Co.  Bldg.  Asso.  v.  Heil,  81  Ky.  513;  Walsh  v. Yezw 
mont  Mut.  F.  Ins.  Co.  64  Yt.  86L 

Estoppel  tty  deed. 

No  person  can  b^allowed  to  dispute  his  own  sol- 
emn deed,  which  is  therefore  conclusive  against 
him,  and  those  claiming  under  him,  even  as  to  the 
facts  recited  in  it.  Shep.  Touch.  68;  Wharton,  Law 
Lex.  tltie.  Estoppel;  Anderson,  Law  Diet,  titie,  JSs- 
toppeL 

In  order  that  a  deed  may  operate  as  an  estoppel, 
it  is  essential  that  it  should  be  valid  as  a  transfer  of 
the Viintor'S  interest.  James  v.  Wilder,  26  Minn. 
806;  CaflTrey  v.  Dudgeon,  88  Ind.  612;  Merriam  v.  Bos- 
ton, C.  &  F.  B.  Co.  117  Mass.  241;  Conant  v.  Newton, 
126  Mass.  106;  Pells  v.  Webquish,  120  Mass.  409;  Shev- 
Un  V.  Whelen,  41  Wis.  88. 

The  general  rule  is  that  only  parties  and  privies 
are  bound  by  an  estoppeL  Eitzmiller  v. Van  Bens- 
selaer,  10  Ohio  St.  68;  Cottie  v.  Sydnor,  10  Mo.  768; 
Sunderlln  v.  Struthers,  47  Pa.  41L  See  also  Bay  v. 
Gardner,  82  N.  C.  146;  Griffin  v.  Blchardson,  U  Ired. 
L.489. 

The  grantor  will  not  be  permitted  to  claim  thai 
the  purchaser  should  have  placed  his  deed  on  rec- 
ord, in  order  to  prevent  a  wrongful  transfer  by  th« 
grantor  subsequently  of  the  same  titie  to  another. 
Williamson  v.  Williamson,  71  Me.  442;  Howard  v* 
Massengale,  18  Lea,  677. 

A  party  is  not  estopped  from  showing  the  truth* 
when  the  truth  appears  upon  the  instrument  itself. 
Wheelock  v.  Henshaw,  10  Pick.  841;  Bin<dalr  v.  Jack- 
son, 8  Cow.  648;  Pelletreau  v.  Jackson,  11  Wend.  118t. 
Cuthbertson  v.  Irving;  4  Hurlst.  &  N.  742;  Pargeter 

V.  Harris,  7  Q.  B.  708.    See  McOeerey  v.  Wakefield 
(Iowa)2L.B.A.  628.  . 


See  also  7  L.R.A.555;  11  L.  R.A.  573;  38  L.R.A.  238. 
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A  eonveyaAoe*  by  an  Insolvent  heir  pre- 
sitmptive»  to  his  wUb*  of  his  expeotaDoy  in 
the  estate  of  his  father,  then  llyliiff,  upon  no 
other  consideration  than  love  and  affeotlon,  is 
invalid,  in  equity,  as  against  his  creditors  whose 
dehts  were  in  existence  either  at  the  date  of  the 
deed  or  at  the  death  of  his  father. 

• 

(June  4,1880.) 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Chanccxy  of  Shelby  County  in  f  a- 
Tor  of  complainants  itf  a  suit  to  have  their  judg- 
ments against  defendants  satisfied  out  of  the 
property  of  their  debtors.    Af^rmed. 

The  case  is  stated  in  the  opinion. 

Jir.W.  P.  Wilson,  for  appellants: 

The  execution  and  delivery  of  the  written 
transfer  by  defendant  E.  C.  Mosby  to  his  wife 
and  co-defendant  M.  F.  Mosby,  and  the  regis- 
tration of  the  same,  makes  the  gift  valid  as  be- 
tween the  parties,  also  against  creditors  of  the 
grantor. 

McEwen  v.  Troost,  1  Sneed,  186. 

The  sale  or  assi^ment,  in  good  faith  and 
for  a  valuable  consideration,  of  the  estate  of  an 
heir  apparent,  is  valid,  and  will  be  upheld  and 
«nforc^  in  courts  of  equity. 

Fitzgerald  v.  Vestal,  4  Sneed,  259;  Steele  v. 
Frierwn,  85  Tenn.  480. 

Voluntary  conveyances  are  protected  by  the 
Statute  of  Frauds,  in  all  cases  where  they  do 
not  break  in  upon  the  legal  rights  of  the  cred- 
itors. 

1  Story,  Eq.  855. 


In  equity  the  transfer'of  the  right  and  title 
of  the  heur  apparent  takes  effect  in  prasenti, 
and  not  at  death  of  ancestor. 

8  PonL  Eq.  Jur.  §§  1271,  1288;  Story,  Eq. 
§1040^ 

An  expectancy  is  not  subject  to  the  daima 
of  creditors  of  the  heir  apparent  either  in  law 
or  equity. 

Fitzgerald  v.  Vestal,  4  Sneed,  259. 

The  Code  excludes  an  expectancy  ,from  liabQ- 
itv  to  creditors  of  heirs  apparent. 

*T.  &  S.  Code,  §  4283;  Adams,  Eq.  p.  147; 
Leslie  v.  Jayner,  2  Head,  515. 

A  sale  of  any  interest  which  the  creditor 
could  not  reach  by  process  of  law  cannot  be 
void  as  to  such  cmlitor,  because  he  is  not  in- 
jured thereby. 

Story,  Eq.  §§  366,  367;  Wagner  v.  Smith,  18 
Lea.  560:  Bump,  Fraud.  Conv.  289,  585;  Wait, 
Fraud.  Conv.  §  15. 

When  property  is  not  subject  to  the  demands 
of  creditors,  a  conveyance  of  the  same  with  in- 
tent to  defraud  such  creditors  does  not  come 
within  our  Statute  of  Frauds. 

a  Conner  v.  Ward,  60  Miss.  1026;  8  Washb. 
Real  Estate,  833;  8  Parsons,  Cont.  p.  49. 

Voluntary  alienation  of  property  not  liable 
in  law  or  equity  to  execution  is  not  interdicted. 

Coeby  v.  Boss,  8  J.  J.  Marsh.  290,  20  Am.  Dec. 
140. 

Creditors  cannot  be  defrauded,  hindered,  nor 
delayed  by  the  transfer  of  property  which  nei- 
ther in  law  nor  in  equity  can  be  made  to  con- 
tribute to  the  satisfaction  of  their  debts. 

Freem.  Exec.  188;  Atherley,  Mar.  Sett.  220, 
221;  Roberts,  Fraud.  Conv.  848;  FeUUms  v. 
Leicis,  65  Ala.  343 ;  Buohs  v.  Hooks,  8  Lea, 
802. 

The  owner  of  property  exempt  from  execu- 
tion may  confer  a  clear  and  valid  title  to  it  by 
sale  or  gift  without  regard  to  his  motives. 


NoTB.~^*J7efr  presufiiDtive,**  oanA  ^he^  afpparenV^ 

defined. 

An  heir  presumptive  Is  one  who  would  be  the 
heir  if  the  ancestor  were  to  die  at  the  contemplated 
time,  but  whose  possibility  of  Inheritance  may  be 
destroyed  by  tiie  birth  of  some  one  more  nearlv  re- 
lated, as  well  as  by  his  death  before  the  anoestOT. 

An  heir  apparent  Is  one  who  is  sure  to  inherit  if 
the  ancestor  dies  in  his  lifetime.  These  terms  are 
of  no  practical  importance,  as  no  rights  of  property 
are  acquired  by  such  parties  which  the  law  In  any 
way  recognizee.  See  Lockwood  v.  Jeeup,  9  Oonn. 
:272;  Tiedeman,  Real  Prop.  608. 

Future  wntingent  i/nterests^  ossiontMnt  of. 

The  deed  of  an  heir  apparent  convejring  his  an- 
■ocetor^s  estates  has  been  held  to  attach  in  equity  to 
the  estate,  upon  the  death  of  the  ancestor.  Stover 
V.  Eycleshimer,  46  Barb.  84;  Trull  v.  Eastman,  8  Met 

yssi. 

An  aasignmeDt,  for  a  valuable  consideration,  of 
personal  property  to  be  acquired  at  a  future  time, 
-operates  as  an  equitable  assignment  and  vests  an 
■equitable  ownership  of  the  articles  in  thepurchas- 
•er,  or  they  are  acquired  by  the  vendor  without  any 
further  act  on  the  part  of  either;  and  this  owner- 
ship a  oourt  of  equity  will  protect  and  maintain  at 
the  suit  of  the  equitable  aseignee.  Holroyd  v.  Mar- 
ahall,  10  H.  L.  Cas.  191;  Be  Ship  Warre,  8  Price.  369 
noie  278;  Mitchell  v.  Wmslow,  2  Story,  880:  Seymour 

6  L.  R.  A. 


V.  Oanandaigna  &  N.  F.  B.  Ck>.  25  Barb.  284,  808; 
Phila.  W.  A;  &  R.  Ck>.  v.  Woelpper,  84  Pa.  886,  872; 
Baxter  v.  Bush,  29  Y t.  466, 460;  Page  v.  Gardner,  20 
Mo.  607;  Smlthurst  v.  Edmunds,  14  N.  J.  Bq.  408; 
Williams  V.  Winsor,  12  R.  L  9;  day  v.  Bast  Tenn.  9s 
y .  R.  Go.  6  Heisk.  421;  8  Pom.  Eq.  Jur.  800. 

Under  the  statutes  all  future  contingent  interest 
in  things  real  or  personal,  and  also  aU  poesibilitieB, 
coupled  with  an  interest,  of  acquiring  property, 
real  or  personal,  may  be  granted  or  assigned  at  law; 
and  equity  wiU  enforce  the  assignment  when  the 
possibility  or  expectancy  has  changed  into  a  vested 
interest  or  possession.  Warmstrey  y.  Lady  Tan- 
field,  1  Oh.  Rep.  28, 2  Eq.  Lead.  Gas.  |?*729]  1680, 1660, 
1805  (4th  Am.  ed.);  Wright  v.  Wright,  1  Yes.  8r.  409; 
Beckley  v.  Newland,  2  P.  Wms.  182. 

The  expectancy  of  an  heir  to  the  estate  of  his  an- 
cestor. Hobson  T.  Trevor,  2  P.  Wms.  191:  Stover  v. 
Eycleshimer,  4  Abb.  App.  Deo.  909, 40  Barb.  84:  Mc- 
Donald V.  McDonald,  6  Jones,  Bq.  211;  Fitzgerald  v. 
Vestal,  4  Sneed,  258. 

l%e  interest  which  one  may  take  under  the  will 
of  another  who  is  still  living.  Bennett  v.  Oooper,  0 
Beav.  282;  Be  Wilson's  Estate,  2  Pa.  826.  See  also 
Yarick  v.  Edwards,  Hoff m.  Gh.  882,  11  Paige,  289. 
5  Denio,  664;  Mc  Williams  v.  Nisly,  2  Serg.  &  R.  607: 
Bayler  v.  Oool  40  Pa.  87;  Nimmo  v.  Davis,  7  Tex.  26; 
Graham  v.  Henry,  17  Tex.  164;  Horst  v.  Dague,  84 
Ohio  St.  871;  Patton  v.  Goen  &  T.  B.  Oarriage  Mfg. 
Co.  8  Colo.  265;  The  Edward  Lee,  8  Ben.  114;  Sedam 


See  also  23  L.  R.  A.   82. 
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Carhart  v.  Barihate,  46  Wia.  840,  80  Am. 
Rep.  752;  Ourrier  v.  Sutherland,  64  N.  H.  475, 
20  Am.  Rep.  noUs,  150;  Pike  v.  Miles,  28  Wis. 
164;  Boyntan  y.  MeNedl,  81  Gratt.  466. 

What  is  termed  a  iMire  or  mere  possibility 
gigpifles  nothingmore  than  an  expectancy. 

Smith,  Real  JPiop.  249;  Stwrm  y.  WhiU,  8 
Baxtl97. 

Whoieyer  the  parties  by  their  contract  In- 
tendea  to  create  a  positive  lien,  or  charge,  either 
upon  real  or  personal  property,  it  attaches  in 
equity  as  a  lien  or  charge  as  soon  as  the  assign- 
or or  contractor  acquires  a  title  thereto,  against 
the  latter  and  aU  persons  asserting  a  claim  there- 
to, under  him,  either  yoluntary,  or  with  notice, 
or  in  bankruptcy. 

MiteheU  y.  mnHato,  2  Story,  644;  Appereon 
Y.  Moore,  30  Ark.  66,  46  Am.  Dec.  note,  717; 
4  Kent,  Com.  98;  TruU  y.  Eastman,  8  Met' 
121;  BoysUm  y.  Wear,  8  Head,  8;  Huffaker  y. 
Boiman,  4  tineed,  90;  BirdweU  y.  Cain,  1 
Coldw.  808;  Qregg  v.  Jones,  6  Heisk.  458. 

A  gift  from  a  husband  to  his  wife,  at  a  time 
when  his  right  to  make  it  cannot  be  disputed, 
is  not  assailable  by  his  creditors,  or  by  his  as- 
signee in  bankruptcy. 

BUwaH  y.  Piatt,  101 U.  8. 781  (25  L.  ed.  816); 
Jones  V.  Clifton,  101  U.  S.  225  (25  L.  ed.  908). 

Public  policy,  as  a  basis  of  judicial  decision, 
is  wholly  unreliable. 

Mills  y.  MiUs,  8  Head,  707;  Maples,  Attachm. 
and  Garnishment,  28. 

Messrs.  Craft  A  Craft  and  Frayser  ft 
^8  for  api)ellee8. 


Imrtoiit  J.,  deliyered  the  opinion  of  the 
court: 

Complainants  are  judgment  creditors  of  E.  C. 
Mosby,  and  haye  filed  this  bill,  attaching  the 
property  described  in  the  pleadings  as  the  prop- 
erty of  their  debtor,  and  seek  to  haye  their  judg- 
ments satisfied  out  of  same.  The  defendant 
Mrs.  M.  F.  Mosby,  wife  of  the  debtor,  claims 
title  to  the  attached  property,  which  is  real  es- 


tate, by  virtue  of  an  instrument  executed  to 
her  by  her  husband,  and  which  is  in  the  fol- 
lowing words: 

Memphis,  Tenn.,  August  20,  1884. 

Enow  all  men  by  these  presents,  that  I.  E.  C. 
Mosby,  of  Shelby  County,  Tennessee,  for  .the 
consideration  of  the  love  and  affection  I  bear 
her,  hereby  transfer  to-my  beloved  wife,  M.  F. 
Mosby,  all  the  ri^ht,  title,  and  interest  which 
I  may  hereafter  inherit,  or  that  may  be  be- 
queathed and  deyised,  of  the  estate  of  my  fath- 
er, Samuel  Mosby,  who  is  also  a  resident  of 
Shelby  County,  Tennessee.  It  is  my  meaning 
and  intention  to  place  my  said  wife  in  my  place 
and  stead  in  respect  to  my  expectancy  from  my 
said  father's  estate  after  his  death,  and  it  is  my 
desire  and  intention  that  all  interest  which  i 
will  haye  in  the  lands  of  which  my  said  father 
sbaU  die  seised  and  possessed  shall  yest  abso- 
lutely in  my  said  wife,  and  she  shall  haye  the 
like  right  to  all  personal  effects  that  would  be 
mine;  and  this  conyeyance  from  me  to  her 
comprehends  the  whole  title  to  the  lands,  and 
right  to  the  personal  property,  moneys,  choses 
in  action,  and  assets  of  every  nature  and  de- 
scription. In  witness  whereof,  I,  E.  C.  Mosby, 
do  hereby  set  my  hand  and  seal  the  day  and 
year  above  written. 

[Signed]  E.  C.  Mosby. 

This  paper  was  duly  acknowledged  and  reg- 
istered before  the  death  of  Samuel  Mosby.  The 
property  attached  is  an  undivided  interest  in 
real  estate  which  descended  to  E.  C.  Mosby 
from  his  father,  who  died  intestate  in  March, 
1886.  E.  C.  Mosby  was  insolvent  at  the  time 
of  his  conveyance  of  this  expectancy,  and  com- 
plainants were  then  creditors  by  judgment. 

The  question*is  whether  this  conveyance  of  a 
bare  expectancy  by  an  heir  presumptive  is  ope- 
rative, when  made  upon  no  other  consideration 
than  love  and  affection,  to  vest  such  title  and 
interest  in  the  grantee  as  will  defeat  creditors 
of  the  conveyance  who  were  creditors  both 


T.  Cincinnati  &  W.  Ganal  Go.  2  Disney,  809;  Be  Ir- 
Tinff,  li.  B.  7  Gh.  Dlv.  419;  8  Pom.  Eq.  Jur.  299. 

Mere  posaibHilies  not  asBignaJyle. 
The  authorities  are  not  uniform,  for  it  is  held  that 
the  mere  hope  or  expectation  of  reoeivtng  that  to 
vhich  the  assignor  had  no  right  and  whioh  might 
be  withheld  from  him  at  pleasure,  such  as  the  ex- 
pectancy of  an  heir  to  inherit  his  ancestor's  estate, 
or  the  hope  of  a  bequest,  is  not  an  interest  capable 
of  asBtgnment  in  equity  any  more  than  at  law.  See 
Needles  v.  Needles,  7  Ohio  St.  482;  Gal.  Giv.  Gode, 
M  TOO.  104^  8  Pom.  Eq.  Jur.  299;  Smith,:  Real  Prop. 
2t9;  Skipper  V.  Stokes,  42  Ala.  2S6;  Hullng  V.  Gabell,  9 
W.  Va.  628;  Eortescue  v.  Satterthwaite,  1  Ired.  L. 

A  contract  by  an  heir  to  convey  on  the  death  of 
Us  aooestor,  living  the  heir,  a  certain  imdivlded 
part  of  what  shall  come  to  the  heir  by  descent, 
distribution,  or  devise,  is  a  fraud  upon  the  ances- 
tor productive  of  public  mischief,  and,  moreover, 
tn  the  nature  of  a  wager,  without  fumishin?  any 
means  of  computing  the  risks,  etc.,  as  to  the  amount 
of  property  and  the  value  of  the  inheritance,  and 
is  therefore  void  both  in  law  and  in  equity.  Boyn- 
ton  V.  Hubbard,  7  Mass.  119. 

And  yet  such  a  contract  has  been  held  to  be  valid 
If  '  uade  with  the  ancestor's  consent  for  a  valuable 
consideration  and  without  imposition  upon  the 
hefar.    Titohv.  Pitch,  8  Pick.  480. 

Neither  the  English  nor  the  American  statutes 
5L.RA. 


allow  the  legal  assignment  of  mere  naked  possibili- 
ties or  expectancies,  not  coupled  with  an  interest. 
See  Eng.  Stat  8  and  9  Yiot.  chap.  106 ;  IN.  Y.  Bev. 
Stat.  78S,  S85;GaLav.  Gode,  H  680,008.  700,1046; 
Lawrence  v.  Bayard,  7  Paige,  70;  Tooley  v.  Dibble, 
2  Hill,  641. 

By  the  term  in  the  Bevised  Statutes,  **expeotant 
estates,**  the  Legislature  intended  to  include  every 
present  right  or  interest,  either  vested  or  contin- 
gent, which  may  by  possibility  vest  in  poooosnionat 
a  future  day,  forever  putting  the  question  at  rest 
in  this  State.  Freeborn  v.  Wagner,  49  Barb.  66;  8 
Pom.  Bq.  Jur.  297. 

There  cannot  be  a  grant  of  a  mere  possibility, 
unless  coupled  with  a  vested  interest.  It  must  be  a 
vested  present  future  estate.  Fulwood*s  Gase,  4 
Goke,  66;  Davis  v.  Hayden,  9  Mass.  619;  TruU  v. 
Eastman,  8  Met.  121;  Jackson  v.  Oatlln,  2  Johns.  281; 
Dart  V.  Dart,  7  Gonn.  256;  Bayler  v.  Gom.  40  Pa.  87; 
8  Washb.  Heal  Prop.  848;  Tiedeman,  Beal  Prep.  624. 

In  East  Lewisburg  Lumber  &  Mfg.  Go.  v.  Maisb, 
91  Pa.  96, 99,  the  court  said:  **Bquity  will  support 
assignments  of  contingent  interests  and  expect- 
ancies, things  which  have  no  present  actual  ex« 
istence,  but  rest  in  mere  possibility,  not  Indeed  as  a 
present  positive  transfer  operating  in  pnEsenti,  for 
that  can  only  be  of  a  thing  in  esse,  but  as  a  present 
contract  to  take  eifect  and  attach  as  soon  as  the 
thing  comes  in  esse.**  Buple  v.  Bindley,  91  Pa,  896$ 
Re  Wil6on*8  Estate,  2  Pa.  335. 
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when  the  deed  was  made  and  when  by  descent 
cast  their  debtor  became  seised  of  the  legal 
title.  For  the  wife,  it  has  been  argued  by  the 
learned  counsel  who  have  appeared  for  her  that 
the  expectancy,  when  conveyed,  was  not  liable 
to  creditors,  and  that,  therefore,  the  grant  is 
not  fraudulent,  within  the  meaning  of  the  Stat- 
ute of  Frauds.  The  general  rule  is  that,  in  or- 
der to  invalidate  a  gift  or  other  voluntary  con- 
veyance under  the  Statute  of  Frauds,  the  prop- 
erty must  be  of  a  kind  to  which  the  creditor 
can  resort  for  payment;  for  otherwise  he  is  not 

*  prejudiced  by  the  conveyance.     Leslie  v.  Jath 

•  tier,  2  Head,  516;  Wagner  v.  Smith,  18  Lea,  560; 
Adams,  Eq.  ♦147;  Story,  Eq.  Jur.  §  861. 

No  argument  is  necessary  to  establish  the 
proposition  that  the  exipectancy  of  a  son  in  the 
estate  of  his  parent  is  not  sucn  a  property  in- 
terest as  is  the  subject  of  attachment  by  a  credi- 
tor during  the  life  of  the  parent,  and  complain- 
ants do  not  put  their  case  on  any  such  absurd 
ground.  In  such  a  case,  the  son  has  no  prop- 
erty right  whatever  in  the  estate  of  the  living 
parent.  His  hope  of  an  interest  upon  his  death 
can  be  denominated  by  no  designation  import- 
ing any  personal  interest,  and  hence  is  caUed 
an  expectancy.  Bat  if  this  hope  or  expectancy 
imparts  no  such  present  interest  as  can  be  re- 
sorted to  by  creditors,  can  it  be  the  subject  of 
such  a  sale,  grant,  or  assignment  during  the 
'  life  of  the  parent  as  will  operate  to  vest  the  title 
in  the  assignee  when  the  hope  has  ripened  into 
an  actual  interest  by  descent  cast? 

At  the  date  of  the  deed  under  consideration, 
it  is  manifest  that  Mr.  Mosby  had  no  title  or 
interest  in  the  property  which  subsequently 
came  to  him  by  descent,  and  his  deed  did  not, 
at  the  time  of  its  execution,  operate  to  confer 
upon  his  wife  any  title  whatever.  It  does  not 
purport  to  convey  any  present  interest  In  pos- 
session or  remainder  or  reversion.  It  is  not  es- 
sential that  one  should  be  in  the  present  enjoy- 
ment or  possession  of  property  in  order  to  vali- 
date a  conveyance.  A  vested  remainder  is  as 
much  an  estate  subject  to  grant  as  a  fee  simple. 
So  there  are  future  estates  which  are  contin- 
gent in  which  the  interest  is  such  that  a  valid 
assignment  may  be  made,  such  as  estates  de- 
pending upon  the  happening  of  some  uncertain 
event,  or  limited  to  some  uncertain  person,  but 
based  upon  some  existing  limitation  or  convey- 
ance or  will.  The  orcunaiy  contingent  re- 
mainder or  executory  devise  are  examples. 

**  So  there  are,"  says  Mr  "Pomeroy,  "a  class 
of  interests  whidi  are  not  present  existing  in- 
terests, but  which  depend  upon  some  executory 
agreement  or  contract,  and  under  which  the 
possibility  of  acquiring  future  property  exists. 
A  court  of  equity  wiu  recognize  the  assigna- 
bility of  such  possibility  in  proper  cases,  and, 
upon  the  acquisition  of  such  property,  enforce 
the  aCTeement  as  an  executory  assignment" 
Pom.  Eq.  Jur.  §  1286,  and  cases  cited. 

Personal  property  not  in  esse  is  not  the  sub- 
ject of  sale,  as  a  general  rule.  Upon  this  sub- 
ject Mr.  Benjamin  says;  **  Things  not  yet  ex- 
isting, which  may  be  sold,  are  those  which  are 
said  to  have  a  potential  existence;  that  is, 
things  which  are  the  natural  product  or  ex- 
pected increase  of  something  already  belong- 
ing to  the  vendor.  A  man  may  sell  the  crop 
of  hay  to  be  grown  on  his  field,  the  wool  to  be 
clipped  from  his  sheep  at  a  future  time,  the 
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milk  that  his  cows  wili  yield  in  the  coming 
month;  and  the  sale  is  valid."  1  Benjamin, 
Sales,  95. 

So  the  sale  of  an  unborn  colt  has  been  held 
valid,  and  topass  the  title  to  the  colt  when  it 
comes.    McCarty  v.  Blewns,  5  Yerg.  105. 

So  a  crop  to  be  raised  upon  land  of  the  mort- 
gagor is  the  subject  of  a  valid  mortgage.  Tedr 
ford  V.  Wilson,  8  Head,  812;  PoOc  v.  F^Oer,  7 
Baxt.  98.  ' '  But,"  says  the  author  just  (fboted, 
"he  can  only  make  a  valid  agreement  to  sell, 
not  an  actual  sale,  where  the  sublect  of  the 
contract  is  something  to  be  af  terwanu  acquired, 
as  the  wool  of  any  sheep  or  the  milk  of  any 
cows  that  he  may  buy  within  the  year,  or  any 
goods  to  which  he  may  obtain  title  within  the 
next  six  months."    1  Benjamin,  Sales,  96. 

Upon  this  ground  a  mortgage  upon  a  stock 
of  goods,  out  of  which  the  conveyor  is  to  sell, 
and  replenish,  the  mortage  to  attach  to  new 
goods  as  acquired,  is  void.  Tenn,  Nat,  Bank 
V.  Ebberi,  9  Heisk.  158;  BankofBomev.  Easel- 
ton,  15  Lea,  217. 

A  seeming  exception  to  the  latter  rule  is  the 
case  of  a  mortgage  by  a  railroad  company  of  all 
its  rolling  stock  then  owned,  as  well  as  such  as 
it  might  afterwards  acquire.  Such  a  mortgage 
has  &en  held  to  give  to  the  mortgagee  a  prior 
Uen  on  such  property  only  when  the  mortgage 
has  been  so  far  executed  that  the  after-acquired 
property  had  actually  come  to  the  possession 
of  the  mortgagee.  Clay  v.  East  Tenn,A  V,  B, 
Co,  6  Heisk.  &1, 

This  was  clearly  upon  the  doctrine  that  such 
a  mortgage  was  only  an  executory  agreement, 
and  its  validity  only  upheld,  as  suggested  by 
Chancellor  Cooper,  in  Phelps  v,  Murray,  2Tenn. 
Gb.  758,  upon  the  ground  of  the  public  inter- 
est involved  in  the  enforcement  of  such  con- 
tracts. 

Lower  than  any  of  the  property  interests  we 
have  been  considering  is  a  mere  expectancy, 
not  based  on  any  existing  contract,  deed,  limi- 
tation, or  will,  such  as  the  mere  hope  or  ex- 
pectation of  a  child  that  it  will  inherit  from  a 
living  parent  At  law,  a  deed  conveying  such 
a  bare  future  expectancy  in  real  estate  is  held 
absolutely  void,  and  for  the  reason  that  there 
was  no  title  or  property  interest  upon  which  it 
could  operate. 

Speaking  of  the  effect  of  such  a  grant.  Prof. 
Washburn,  in  his  learned  work  upon  the  Law 
of  Real  Property,  says:  "But  eveiy  right  is  not 
the  subject  of  a  grant,  though  it  relates  to  land, 
or  an  interest  therein.  Thus,  a  bare  possibility 
of  an  interest  which  is  uncertain  is  not  grant- 
able,  though  a  possibility,  coupled  with  a  pres- 
ent interest,  may  be  granted.  It  has  accord- 
ingly been  held  that  a  grant  by  an  heir  appar- 
ent of  an  interest  in  his  ancestor's  estate,  sa 
long  as  his  ancestor  is  living,  conveys  nothing, 
and  is  inoperative.  But  when  an  heir  apparent , 
who  was  indebted  to  another,  assigned  his  in- 
terest in  his  ancestor's  estate,  with  a  power  of 
attorney  to  make  all  deeds,  etc.,  necessary  to 
receive  the  proceeds,  it  was  held  to  give  him 
such  an  interest  that  equity  protected  it  against 
the  claims  of  a  creditor  oi  the  heir  who  at- 
tached the  estate  at  the  ancestor's  death.  .  .  . 
It  must  be  an  interest  in  the  land  existing  in 
possession,  reversion,  remainder,  by  executory 
devise,  or  contingent  remainder."  8  WashoL 
Real  Prop,  bottom  p.  686. 
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To  the  same  eifect  is  the  opinion  of  the  edi- 
tor of  the  note  to  the  seventh  edition  of  Smith's 
Leading  Cases  (volame  1,  p.  829),  who  cites  a 
larire  numher  of  cases  as  supporting  the  view 
we  have  expressed  as  to  the  effect  of  such  a 
grant,  considered  apart  from  the  effect  which 
might  result  from  covenants  of  seisin,  further 
aasarance,  or  of  warranty.  There  is  much 
conflic^in  the  authorities  as  to  the  operation  of 
covenants  of  warranty  in  estopping  the  gran- 
tor under  such  a  deed,  and  some  cases  have 
gone  to  the  extent  of  holding  that,  hy  opera- 
tion of  such  covenants,  the  estate  would  pass 
when  acquired.  1  White  &  T.  Lead.  Cas.  Eq. 
4th  ed.  829,  and  cases  cited;  8  Washh.  Heal 
Prop,  bottom  pp.  886,  687,  and  cases  cited. 

It  is  unnecessary  to  condder  what  would  be 
the  effect  at  law  of  such  a  covenant,  for  the 
reason  that  the  grant  under  consideration  con- 
tains no  covenan  ts  of  any  sort.  It  would  seem, 
however,  that  if  the  title  should  pass  when  ac- 
qfoired,  as  an  effect  of  an  estoppel  upon  the 
grantor,  creditors  of  the  grantor  would  not  be 
estopped  to  assaO  the  deed  as  fraudulent  under 
the  Statute  of  Frauds.  In  such  case  the  title 
would  descend  to  -the  heir,  and,  if  the  heir's 
covenant  should  operate  to  then  convey  the 
title  to  the  grantee,  such  conveyance,  being  op- 
erative only  from  the  time  of  seisin  by  the  ndr, 
would  be  a  conveyance  of  an  interest  which 
oould  have  been  resorted  to  by  the  creditor, 
who  would  not  be  estopped  to  show  that  the 
deed  was  void  as  to  him.  If  the  conveyance 
had  be^n  upon  a  good  consideration,  this  in- 
stantaneous seisin  by  the  debtor  might  be  in- 
sufficient to  have  fastened  a  Judgment  lien  up- 
on the  land,  or  to  justify  a  court  of  equity  in 
subjecting  the  title  to  a  creditor.  Birdwdl  v. 
Cain,\  Ooldw.  801;  Qregg^,  Jones,  5  Hei8k.458. 

But,  while  such  a  grant  is  clearly  void  at 
law,  yet  in  certain  cases  sucb  assignments  are 
by  cx>urts  of  equity  protected  and  enforced. 
Whether  enforced  upon  the  theory  so  strenuous- 
ly advocated  by  Mr.  Pomeroy  in  his  very  able 
work  upon  Equity  Jurisprudence,  that  such  a 
conveyance  is  an  equitable  assignment  of  a  pres- 
ent possibility,  which  changes  into  an  assign- 
ment of  the  equitable  ownership  as  soon  as  the 
property  is  acquired  by  the  ^ntor,  or  as  a 
mere  executory  agreement,  which  will  be  spe- 
^fically  enforced  by  a  legal  conveyance  and 
delivery  of  the  property  when  acquired,  can 
make  little  difference,  save  in  cases  where  a 
specific  performance  is  resisted  by  the  grantor. 
In  any  view  of  it,  the  right  acquired  by  the 
assignee  of  such  an  expectancy  is  one  only  cog- 
nizable and  enforceable  in  equity.  8  Pom. 
Eq.  Jnr.  §  1278. 

3  or  will  a  court  of  equity  protect  or  enforce 
imch  a  contract,  unless  it  be  altogether  such  a 
one  as  appeals  to  the  equitable  consideration  of 
a  court.  The  consideration  upon  which  it  rests 
ought  to  be  rigidly  scrutinized,  and  all  the  pur- 
l^oees  and  circumstances  of  its  execution  in- 
spected and  considered.  Such  contracts  are 
not,  and  ought  not  to  be,  favored  in  equity, 
even  as  between  the  parties  to  the  aCTeement. 

Concerning  such  agreements,  air  John 
Strange,  in  the  case  of  JJhesUrfiM  v.  Janssen, 
said:  "  The  courts  keep  a  strict  hand  over  these 
agreements,  which  must,  indeed,  all  stand  on 
their  own  particular  circumstances;  and  per- 
haps it  is  not  advisable  to  lay  down  any  geu- 


end  rule  about  them,  or  more  than  is  necessary 
to  the  relief  [in  each  particular  case."  2  Yes. 
Sr.  125. 

In  the  same  case  Lord  Hardwicke,  in  con- 
sidering the  evils  likely  to  result  from  such  as- 
signments, or  debts  created  upon  the  credit  of 
such  expectations,  said:  "In  most  of  these 
cases  have  concurred  deceit  and  illusion  on 
other  persons  not  privy  to  the  fraudulent  agree- 
ment. The  father,  ancestor,  or  relation,  from 
whom  was  the  expectation  of  the  estate,  has  been 
kept  in  the  dark.  The  heir  or  expectant  has 
been  kept  from  disclosing  his  circumstances, 
and  resorting  to  them  for  advice,  which  might  ' 
have  tended  to  his  relief  and  also  reformation. 
This  misleads  the  ancestor,  who  has  been  se- 
duced to  leave  his  estate,  not  to  his  heir  or 
family,  but  to  a  set  of  artful  persons,  who  have 
divided  the  spoil  beforehand."    Ibid, 

The  case  of  Fitzgerald  y.  Vestal,  4  Sneed,  258, 
has  been  cited  by  counsel  for  appellant  iis  sus- 
taining her  contention  that  the  interest  assigned 
was  not  one  subject  to  creditors.  The  case,  on 
its  facts,  is  to  be  readily  distinguished  from  this 
one.  The  learned  judge,  in  the. course  of  his 
opinion  sustaining  the  assignment  as  against  an 
attaching  creditor,  did  say  that,  even  if  the  sale 
had  been  made  for  the  purpose  of  defeating  cred- 
itors, it  was  the  transfer  of  a  property  which 
the  creditor  could  not  reach.  This  was  a  clear 
inadvertence,  for  the  case  called  for  no  such 
announcement,  for  the  opinion  expressly  states 
that  there  was  no  evidence  to  support  the 
char^  that  the  sale  had  been  made  to  defeat 
creditore.  Upon  the  contrary,  the  opinion 
finds  that  the  assignment  was  for  money  ad- 
vanced at  the  time  and  with  the  consent  and 
approval  of  the  ancestor  from  whom  the  ex- 
pectancy was  to  come,  and  that  he  was  indeed 
willing  and  proposed  to  give  the  shares  of  the 
vendors,  by  will,  to  purchasers,  but,  beine  ad- 
vised that  he  could  not  do  that,  then  agreed  to 
make  his  will  as  he  had  before  determined  to 
do,  so  that  the  ass*gnora  should  take  the  inter- 
est which  they,  with  his  approval,  had  sold. 

In  the  case  of  Steele  v.  Friereon,  85  Tenn. 
(1  Pickle)  485,  we  had  occasion  to  pass  upon  a 
similar  assignment.  The  transfer  in  that  case 
was  to  pay  a  surety  who,  for  the  assignor,  had 
been  compelled  to  pay  a  very  large  sum.  The 
debt  was  a  highly  meritorious  one,  and  the  as- 
signment was  in  the  most  absolute  good  faith, 
and  it  was  therefore  upheld  by  this  court. 
The  assignment  under  which  Mrs.  Mosbv 
claims  was  made  by  an  insolvent  debtor,  and, 
whether  so  intended  or  not,  it  operates  in  law 
as  a  fraud  upon  his  creditors.  It  was  not 
made  for  a  valuable  consideration,  and  is  noth- 
ing but  a  settlement  made  upon  the  wife  by  a 
husband,  unable  with  justice  to  his  creditors,  to 
make  such  a  conveyance.  Under  these  cl*- 
cumstances,  a  court  of  equity  cannot  protect 
or  enforce  such  a  grant,  as  against  creditors 
whose  debts  were  in  existence  either  at  the  date 
of  the  deed  or  at  the  time  the  grantor,  by  de- 
scent, became  seised  of  the  title  to  the  property 
sought  to  be  conveyed. 

The  decree  of  the  chaneeUor,  subjecting  the  prop- 
erty to  the  satisfaction  of  complainants*  debt, 
must  be  affirmed. 

The  case  of  Sarah  A.  Smithwick  a^inst  the 
same  parties,  and  presenting  a  similar  ques- 
tion, was  heard  with  this,  and  a  like  decree 
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Mat, 


will  therefore  be  eutered,  afiOrming  the  decree 
of  the  chaocellor  in  that  case. 
Folkes,  fA,  having  been  of  counsel,  did  not 


sit  upon  the  hearing  of  this  case.  RaAdolph* 
8p,  J,y  who  sat  in  his  place,  does  not  concur  in 
the  conclusion  reached. 


INDIANA  SUPREME  COURT. 


CITY  OF  SEYMOUR,  Appt, 

V. 

CUMMINS. 

(....Ind ) 

1,  An  adminlstratory  and  not  tbe  heirs* 
of  a  deoedent,  ia  tbe  proper  party  to 

proeecate  an  action  which  accrued  during  the 
lifetime  of  the  decedent,  for  damages  against 
a  dty  for  the  improper  construction  of  a  ditch, 
whereby  the  deoedent*s  real  estate  was  Injured. 

8.  A  complaint*  which  alleges  that  the 
ingproM  and  eg^ress  to  and  from  dece« 
dent's  pretaises  was  obstructed  by  a 
ditch*  and  that  the  house  on  the  premises  was 
rendered  untenantable  by  poisonous  Tapors  and 
smells  arising  from  corrupt  and  flltiiy  water  in 
the  ditch,  and  that  the  fall  is  insufficient  to  carry 
the  water  otf  and  it  remains  stagnant  therein,  is 
sufficient,  without  alleging  that  decedent  had  any 
private  interest  in  the  streets  along  which  the 
ditch  is  constructed,  differing  from  that  of  the 
general  public. 

3.  Baling^  on  motionst  not  presented  by  the 
record,  cannot  be  considered. 

4.  A  dty  is  liable  fbr  defecttve  plans 
for  drainage*  where  the  construction  and 


maintenance  of  improper  drainage  In  accord- 
ance with  the  plans  create  a  nuisance  and  ob- 
struct private  or  public  ways  in  which  the  prop- 
erty Qwner  has  a  special  interest. 

6.  Consequential  damages  fbr  injury 
to  real  estate  accrue  to  the  person  owning 
the  land  at  the  time  of  the  injury;  and  if,  after 
commencing  an  action  for  such  injury,  he  seUs 
and  conveys  the  land,  this  will  not  affect  bis  right 
to  recover. 

6.  The  city  cannot  defend  on  the  ground 
that  the  digging  of  the  ditch  and  the  oonstruc« 
tlon  of  the  same  were  done  by  the  contractor  in 
the  exact  manner  contracted  for  by  tbe  city.  A 
bad  reply  is  good  to  a  bad  answer,  on  demurrer 
to  the  reply. 

(May  27, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Jennings  County  in 
favor  of  plaintiff  in  an  action  for  damages  for 
the  construction  of  an  open  ditch  on  the  waya 
or  streets  on  the  sides  of  plaintiff's  residence. 
AMrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  O.  H.  Montg^omery  and  A.  P» 
Charles  for  appellant. 

Mr.  Wm«  K.  Marshall  for  appellee. 


Note.— Setoffs  and  dra/lns;  UdMlity  of  corporation 
for  negligtfil  eonBtrucLUm. 

Where  the  duty  as  respects  drains  and  severs 
ceases  to  be  judicial,  or  quasi  judicial,  and  becomes 
ministerial,  then,  although  there  be  no  statute  giv- 
ing the  action,  a  municipal  corporation  is  liable  for 
the  negligent  discharge  or  the  negligent  omission 
to  discharge  such  duty,  resulting  in  an  injury  to 
others.  Barton  v.  Syracuse,  86  N.  Y.  54, 87  Barb. 
288;  Child  v.  Boston,  4  Allen,  41;  Bmery  v.  Lowell, 
104  Mass.  18;  McGregor  v.  Boyle,  84  Iowa,  268.  Com- 
pare Dermont  v.  Detroit,  4  Mich.  436;  Montgomery 
T.  Ollmer,  88  Ala.  116;  OUmer  v.  Montgomery,  26 
Ala.  666;  Jones  t.  New  Haven,  84  Conn.  1;  Logans- 
vort.v.  Wright,  26  Ind.  612;  8  DlUon,  Mun.  Corp. 

The  work  of  constructing  gutters,  drains,  and 
sewers  is  ministerial:  and  when,  as  is  usually  the 
case,  the  undertaking  is  a  corporate  one,  the  cor- 
poration laresponslble  in  a  civil  action  for  damages 
caused  by  the  careless  or  unskillful  manner  of  i)er- 
forming  the  work. 

In  Child  V.  Boston,  4  AUen,  41,  it  is  held  that  the 
mayor  and  aldermen  of  Boston,  in  building  sewers, 
act  as  public  statutory  officers,  and  not  as  agents  of 
the  d^Ft  but  generally  the  power  to  construct  sew- 
ers is  private  or  corporate. 

This  is  very  clearly  explained  by  Manning,  J.,  in 
Detroit  v.  Corey,  9  Mich.  166, 184;  Mills  v.  Brooklyn, 
82  N.  Y.  489;  Dermont  v.  Detroit,  supra:  Ross  v. 
Madison,  1  Ind.  281;  Kensington  v.  Wood,  10  Pa.  93, 
96;  2  Dillon,  Mun.  Corp.  937. 

Where  a  city  undertakes  to  construct  asewer  and 
does  it  negligently.  It  is  liable  for  injuries  resulting 
from  such  negligence*  without  proof  that  it  had  no- 
tice of  the  defects.  2  Dillon,Mun.  Corp.  8ded.  6 1Q24; 
Port  Wayne  v.  Coombs,  6  West.  Rep.  232, 107  Ind.  75. 

If  the  dty  caused  the  sewer  to  be  constructed, 

6  I^  R.  A. 

See  also  7  L.  R.  A.  465 ;  13  L.  R.  A.  841 :  14  L.  R.  A.  495 ;  18  L.  R.  A.  151 ;  24  L. 
R.  A.  333;  46  L.  R.  A.  428,  636;  47  L.  R.  A.  312;  48  L.  R.  A.  421. 


and  adopted  it  and  used  it.  it  can  make  no  differ- 
ence who  constructed  it,  or  controlled  its  construc- 
tion, or  owned  the  land  on  which  it  was  built.  It  1» 
enough  that  the  city  adopted  it  and  used  it.  Auro- 
ra V.  Colahire,  66  Ind.  484;  Fort  Wasme  v.  Coombs* 
supra. 

So  where  a  sewer  was  built  by  an  incompetent 
engineer.  Rochester  White  Lead  Co.  v.  Rochester* 
8  N.  Y.  468;  Self ert  y.  Brooklyn,  2  Cent.  Rep.  186, 101 
N.  T.  186. 

In  Canada,  where  a  drain  was  so  unsklllf  ully 
constructed  by  tbe  corporation  contractors  as  not 
to  carry  off  water,  but  to  carry  filth  from  the  main 
sewer  into  plaintlff^s  cellar,  which  for  months  he 
had  endured,  it  was  held  that  he  was  entitled  to  sue 
the  corporation  for  the  recovery  of  substantial 
damages,  though  no  by-law  for  the  making  of  the 
drain  was  proved.  Reeves  ▼.  Toronto,  21  V.  C.  Q. 
B.  160;  2  Dillon,  Mun.  Corp.  986. 

So  if  quantities  of  earth  were  thrown  upon  and 
permitted  to  continue,  so  that  in  times  of  rain« 
mud  and  water  were  driven  on  p]aintUf*s  mes- 
suage,he  was  held  entitled  to  sue  the  corporation  for 
damages.  Eanelv.  London,  12  U.C.  Q.B.  848.  See 
also  Perdue  v.  Chinguacousy  Twp.  25  U.  C.  Q.  B.  6iL 

Act  done  must  he  vjiihout  authority^  or  be  Improper- 
ly done. 

A  municipal  corporation  is  not  liable  for  damage 
to  private  proper^,  unless  the  act  complained  of 
was  without  authority  or  against  law,  or  was  im- 
properly or  wantonly  executed.  Weeks,  Damnum 
Absque  Injuria,  21;  Shearm.  &  Redf.  Neg.  I  127; 
Self  ert  v.  Brooklyn,  2  Cent.  Rep.  186, 101  N.  Y.  186. 

It  is  not  liable  where  a  sewer  commissioner,  with- 
out authority,  conducts  the  water  of  a  sewer  onto 
private  land.  Kieman  v.  Jersey  City,  U  Cent  Rep. 
651,  50  N.  J.  L.  246. 
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Oldflf  /.,  deliyered  the  opinion  of  the  court: 

This  action  was  commenced  by  John  J. 
Cnmmins  in  his  lifetime,  and  he  died  during 
the  pendency  of  the  action  in  the  court  below. 
His  death  was  suggested,  and  Mary  J.  Cum- 
miDB,  administratrix  of  his  estate,  was  substi- 
tated  as  plaintiff.  It  is  an  action  for  damages 
for  tl)^  construction  of  an  open  ditch  on  the 
ways  or  streets  on  two  sides  of  a  residence 
property  owned  by  the  decedent  within  the 
City  of  Seymour.  The  complaint  alleges  the 
maimer  in  which  the  ditch  was  constructed, 
b^  which  the  decedent's  real  estate  was  depre- 
ciated in  yalue,  rendered  uninhabitable,  and 
the  means  of  ingress  and  egress  to  and  from 
the  said  real  estate  was  obstructed.  There  was 
a  demurrer  to  the  complaint  by  the  appellant, 
which  was  overruled,  and  exceptions  reserved. 

The  first  error  assigned  and  discussed  is  the 
OTemilinff  of  the  demurrer  to  the  complaint 
One  of  the  objections  urged  to  the  complaint 
is  that  the  heirs  of  the  decent  are  the  proper 
paities  plaintiff,  instead  of  the  administratrix. 
This  objection  is  not  well  taken.  The  cause 
of  action  accrued  during  the  lifetime  of  the  de- 
cedeDt,  and  it  survived,  and  his  administratrix 
is  the  proper  par^  to  prosecute  the  action  for 
damages.    Rev.  Stat  1881,  §g  281-283. 

There  is  a  further  objection  urged  to  the 
complaint,— that  the  complaint  does  not  show 
any  specific  private  interest  the  decedent  had 
in  the  streets  or  ways  along  which  the  ditch  is 
coDstructed  differing  from  that  of  the  general 
pablic  In  this  counsel  for  appellant  are  in 
error.  The  complaint  clearly  states  and  shows 
that  the  ditch  was  ten  feet  wide  and  three  feet 
deep;  that  the  decedent  had  sustained  specific 


injuries  by  the  obstruction  of  all  means  of  in* 
gress  and  egress  to  hnd  from  his  said  premises, 
on  which  he  had  erected  a  valuable  a  welling- 
house;  that  the  ditch  was  dug  so  near  to  the 
line  of  his  lot  that  the  soil  of  bis  lot  from  time 
to  time  falls  into  the  ditch;  that  the  corrupt, 
filthy,  and  poisonous  water  from  the  swamp 
and  other  surface  water  and  sewaj^  from  the 
woolen-mlUs  are  turned  into  the  ditch,  and  the 
fall  is  insufficient  to  carry  it  off,  audit  remaina 
in  said  ditch  as  stagnant  water,  and  poisonous 
and  unwholesome  vapors  and  smells  permeate 
and  render  impure  the  air  over  his  lot,  and  * 
within  his  residence  property,  and  malaria 
and  disease  are  ^nerated  Iherebv,  whereby  said 
house  and  premises  are  rendered  untenantable, 
and  that  said  ditch  was  constructed  in  1877, 
and  has  ever  since  been  maintained  by  said  city 
in  the  same  condition,  and  said  ditch  is  a  per- 
manent one,  and  it  was  not  the  natural  outlet 
for  such  drainage,  and  said  drainage  should 
have  been  by  unaer-ground  sewerage,  and  not 
b^  an  open  drain.  The  complaint  was  suffi- 
cient, and  there  was  no  error  in  overruling  the 
demurrer. 

The  next  error  assigned  is  the  overruling  of 
appellant's  motion  to  separate  the  causes  of  ac- 
tion stated  in  the  complaint.    This  question  is 
not  presented  bv  the  record.    It  can  only  be 
presented  by  bill  of  exceptions,  or  by  proper 
record  made  at  the  time,    r^o  bill  of  exceptions 
was  filed  at  the  time  of  the  ruling,  and  no  time 
was  given  to  file  an^,  as  appears  of  record.    If, 
however,  the  question  was  properly  presented 
f  by  the  record,  there  was  no  error  in  the  ruling, 
I  as  there  was  but  one  cause  of  action  stated  in 
I  the  complaint.     Appellee  filed  a  motion  to 


A  town  is  not  liable  for  damage  done  to  adjotaiing 
premises  by  water  leaking  from  a  flume  which,  in 
ezoeaa  of  Its  authority,  it  had  permitted  to  be  built 
in  the  streets.   Idaho  Springs  v.  FUteau,  10  Ck>lo.  105. 

A  city  is  not  liable  for  an  injury  to  private  prop- 
erty from  the  breaking  of  a  public  sewer  from 
faulty  construction,  unless  notified  of  such  faulty 
construction.    Kieman  v.  Jersey  City,  tupra. 

It  is  not  liable  for  an  overflow  caused  by  an  un- 
usual rainfall  that  could  not  have  been  reasonably 
expected.  Harrlgan  v.  Wilmington  (Del.)  11  Gent. 
Bep.2SL 

NdtreapofulbU  for  error  or  want  of  judgment, 

The  corporation  is  not  responsible  for  any  error 
or  want  of  judgment  upon  which  its  system  of 
drainage  was  devised.   Mills  v.  Brooklyn,  82  N.  Y. 

The  municipality  need  not  take  scientiac  counsel 
before  undertaking  the  construction  of  a  sewer,  in 
order  to  give  exemption  from  liability  for  errors  of 
Judgment.  Harrlgan  v.  Wilmington  (DeL)  11  Cent. 
Bep.an. 

Such  a  oaoe  is  distinguishable  from  one  where 
there  is  a  want  of  skill  in  constructing  the  work 
when  entered  upon.  McCarthy  v.  Syracuse,  4A  N. 
T.  IM;  2  Dillon,  Mun.  Corp.  oaS. 

If  the  inadequacy  In  the  size  of  a  sewer  is  owing 
to  the  omission  to  exercise  ordinary  skill  and  care 
h)  planning  and  performing  the  work  the  muni- 
cipal corporation  is  liable;  but  if  the  inadequacy  of 
the  sewer  is  attributable  to  a  mere  error  of  judg- 
laeot,  there  is  no  liability.  North  Vernon  v.  Y oeg- 
ler,  1  West.  Rep.  314, 108  Ind.  814;  Crawf ordsville  v. 
Bond,  96  Ind.  286:  Evansville  v.  Decker,  84  Ind.  826, 
^  Am.  Sep.  86;  Cummins  v.  Seymour,  79  Ind.  491, 41 
Am.  Bep.  618;  I'^els  v.  Madison,  75  Ind.  241, 80  Am. 
5L.R.A. 


Bep.  185;  Indianapolis  v.  HuCFer,  80  Ind.  235;  Bice  v. 
BvansviUe,  6  West.  Bep.  242, 106  Ind.  7. 

Liable  forneolect  to  repair. 

After  sewers  are  constructed,  the  duty  of  the 
city  to  keep  them  in  repair  Is  ministerial,  and  for 
an  omission  to  perform  that  duty  it  is  liable.  Hines 
V.  Iiockport,  60  N.  Y.  286;  Seifert  v.  Brooklyn,  2 
Cent.  Bep.  186,  188,  101  N.  Y.  186;  Barton  v.  Syra- 
cuse, 87  Barb.  202. 

The  dty  is  liable  for  an  injury  occurring  through 
its  neglect  to  repair  a  sewer  after  a  lapse  of  time 
warranting  the  presumption  of  notice  of  the  d^ 
feet.  McCarthy  v.  Syracuse,  40  N.  Y.  194;  Seifert  v. 
Brooklyn,  suj^roi. 

The  law  requires  it  to  use  ordinary  care  and 
watchfulness  to  prevent  such  improvement  from 
falling  into  gradual  decay.  It  must  periodically 
inspect  its  sewers  for  the  protection  of  the  public, 
and  it  cannot  relieve  itself  from  such  duties  by  the 
manner  in  which  it  constructs  them.  Indianapolis 
V.  Scott,  72  Ind.  196;  Norristown  v.  Moyer,  67  Pa. 
855;  Bapho  Twp.  v.  Moore,  68  Pa.  404;  Todd  v. 
Troy,  61  N.  Y.  606;  Logansport  v.  Justice,  74  Ind. 
878;  Fort  Wayne  v.  Coombs,  5  West.  Bep.  280, 107 
Ind.  75. 

Where  a  sewer  has  been  adopted  and  used  by  a 
city,  and  its  citizens  have  been  expressly  or  im- 
plicitly authorized  to  connect  their  drains  with  it, 
if  the  city  negligently  permits  it  to  get  out  of  re- 
pair, it  must  pay  the  damages  thereby  caused  to 
one  so  using  it  who  is  not  himself  in  fault.  Child 
V.  Boston,  4  Allen,  41;  Barton  v.  Syracuse,  87 
Barb.  292,  86  K.  Y.  54;  Montgomery  V.  Ollmer,  88 
Ala.  116. 

There  is  considered  to  be  no  liability  in  Massa- 
chusetts on  the  part  of  a  city  for  falling  to  keep  a 
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make  the  complaint  more  specific,  and  to  strike 
out  pnits  of  the  complaint,  which,  motions  were 
overruled,  and  exceptions  reserved,'  and  the 
rulings  o  i  the  motions  are  assigned  as  error. 

There  were  no  bills  of  exceptions  presented 
at  the  time  of  the  rulings,  nor  was  time  ^ven 
to  present  and  file  the  same,  and  there  is  no 
quejiion  presented  as  to  such  rulings  by  the 
record,  lihine  v.  Morris, 96  Ind.  SI;' Manhat- 
tan L.  Ins.  Co,  V.  DoU,  80  Ind.  118;  Mclltain 
V.  Emery,  88  Ind.  298. 

Demurrers  were  filed  by  appellee,  and  sus- 
tained, to  the  fourth  and  fifth  paragraphs  of  ap- 
pellant's answer,  and  the  ruling  are  assigned 
.as  error.  The  fourth  paragraph  alleges  that 
tiie  land  of  the  decedent  was  wet  and  unfit  for 
cultivation,  and  that  it  was  improved  and  ben- 
•efited  by  the  drain,  instead  of  being  injured 
and  damaged  as  alleged  in  the  complaint. 
There  was  no  error  in  sustaining  the  demurrer 
to  this  paragraph.  The  general  denial  was 
pleaded,  and  the  same  evidence  was  admissible 
under  the  general  denial  as  was  admissible  un- 
der this  paragraph.  The  fifth  paragraph  of  the 
answer  alleged  that  all  and  every  act  and  thins 
alleged  to  have  been  done  by  defendant  in  said 
complaint  were  done,  if  at  cul,  by  reliable  con- 
tractors, and  the  defendant  did  not,  nor  did  her 
officers,  or  agents  and  employ^,  take,  have,  or 
exercise  any  control  in  regara  thereto,  but  all 
was  done,  controlled,  managed  and  directed  by 
Xeonard  W.  Bartlett,  who  was  the  contractor 
for  all  work  in  and  to  the  excavating,  digging, 
and  constructing  the  said  ditch  mentioned  and 
described  in  said  complaint,  and  the  defendant 
had  no  control  over  the  same  in  any  manner 
whatever. 

The  complaint  charges  the  defendant  with 
having  caused  the  line  of  a  ditch  to  be  sur- 
veyed, marked,  and  staked  by  her  citv  en- 
gineer, and  by  her  officers,  servants,  and  em- 
ployes, in  September  and  October,  1877,  dug, 
and  caused  to  be  dug,  on  the  line  so  surveyed. 


an  open  ditch  ten  feet  wloe  and  three  feet  deep, 
along  streets  and  ways  on  the  north  and  west 
sides  of  said  plaintin's  lot,  and  on  one  side  of 
said  plaintiff's  lot  it  was  constructed  on  the  line 
of  the  lot,  so  that  the  soil  of  the  lot  from  time 
to  time  caves  and  falls  into  said  ditch,  and  the 
dirt  excavated  from  said  ditch  was  placed  in 
piles,  and  destroyed  the  grade  of  the  street; 
that  said  ditch  obstructed  and  deprived  the 
plaintiff  of  all  means  of  access  to  said  lot,  de- 
priving plaintiff  of  all  means  of  ingress  and 
egress  to  and  from  said  premises,  and  it  was 
dug  and  constructed  for  the  purpose  of  drain- 
ing a  pond  and  other  surface  water  from  a  por- 
tion of  the  city,  and  the  defendant  turned  the 
sewage  from  a  woolen-mill  into  the  ditch,  and 
other  sewage  and  corrupt  waters  into  the  ditch, 
and  that  it  remained  stagnant  therein,  and  poi- 
sonous and  offensive  odors  and  vapors  arose 
therefrom,  and  made  Uie  air  over  the  real  es- 
tate of  the  plaintiff,  and  passing  in  and  through 
the  house  and  residence  of  the  plaintiff,  situate 
thereon,  impure  and  unwholesome,  rendering 
the  premises  and  dwelling-house  untenanta- 
ble, and  such  corrupt,  poisonous,  and  filthy 
waters,  so  remaining  stagnant  in  said  ditch, 
generated  malaria  and  disease;  and  that  said 
ditch  was  permanently  constructed  in  such 
manner  by  said  city,  and  so  remained  and  was 
kept  by  said  city  as  it  was  originally  construct- 
ed, and  additional  sewage  and  corrupt  and 
filthy  waters  were  from  time  to  time  turned 
into  the  same  by  said  city,  up  to  the  time  of 
the  commencement  of  this  suit,  in  1882;  that 
one  of  the  ways  along  which  it  was  construct- 
ed adjacent  to  the  plaintiff's  premises  was  a 
private  way  of  the  plaintiff,  and  that  it  consti- 
tuted a  nuisance;  that  the  natural  outlet  for 
such  drainage  was  in  another  direction,  and 
that  it  could  not  be  obtained  in  the  course  in 
which  the  ditch  in  question  was  constructed. 

The  injuiy  charged  in  the  complaint  was  not 
the  manner  m  which  the  work  was  performed 


public  cesspool  and  sewer  in  repair,  in  consequence 
of  which  waste  water  aooumulates  and  flows  into 
nei^rhboring  cellars  not  connected  with  the  sewer. 
Barry  v.  LoweU,  8  Allen,  127;  2  Dillon,  Mun.  Corp. 
636. 

lAablt  for  dis^hargino  sewage  on  prUoate  property, 

• 

If  a  municipal  corporation,  by  its  system  of  oon- 
Btructingr  sewers,  rendered  an  outlet  necessary,  it 
must  provide  one.  EvansvQle  v.  Decker,  84  Ind. 
825:  CrawfordsvUle  v.  Bond,  96  Ind.  236;  Van  Pelt 
V,  Davenport,  42  Iowa,  308:  Byrnes  v.  Ck>boes,  67 
N.  Y.  204;  Fort  Wayne  v.  Coombs,  6  West.  Rep.  288, 
107  Ind.  75. 

It  cannot  discbarge  its  sewers  upon  private 
property  to  the  injury  of  the  property  owner,  and 
if  it  does  so,  it  is  prima  fade  liable  therefor.  O^Brien 
V.  St.  Paul,  18  Minn.  176;  2  Dillon,  Mun.  Corp.  087. 

Where  the  natural  flow  of  surface  water  and 
drainage  was  obstructed,  the  city  is  liable  for  the 
damage  caused  thereby.  Lynch  v.  New  York,  76 
N.  Y.  60;  Selfert  v.  Brooklyn,  2,  Cent.  Rep.  136, 
lar,  101  N.  Y.  138;  New  York  v.  Purze,  8  Hill,  612; 
Ba/ton  V.  Syracuse,  87  Barb.  282;  Nims  v.  Troy,  60 
N.  Y.  600. 

A  municipality  changing  the  grade  in  rebuilding 
the  outlet  of  a  street  sewer,  and  negligently  raising 
it  above  that  of  the  sewer,  thereby  causing  the  dis- 
charge of  sewage  upon  private  premises,  is  liable. 
Defer  v.  Detroit  (Mich.)  11  West.  Rep.  580. 

Where  the  city  had  emptied  one  of  its  sewers  on 

5L.R  A. 


the  plaintiffs  lands,  it  was  a  direct  violation  of 
his  lights,  a  continiial  trespass  on  his  property, 
and  the  city  is  liable,  just  as  any  private  person 
would  be.  Beach  v.  Elmira,  fSa  Hun,  158;  Bradt  v. 
Albany,  6  Hun,  501;  Byrnes  v.  Cohoes,  5  Hun,  602,  af- 
firmed, 67  N.  Y.  201, 2U7;  Self ert  v.  Brooklyn,  supra. 

lAafile  fornuisanees  it  creates  and  mainta>6ns. 

Although  a  municipal  corporation  had  the  right, 
under  its  charter,  to  establish  a  system  of  grading 
and  drainage,  yet  this  should  have  been  done  so 
that  it  would  not  prove  a  nuisance  to  the  citizens. 
Smith  V.  Atlanta,  75  Ga.  110. 

Municipal  corporations  have  quite  invariably 
been  held  liable  for  damages  occasioned  by  acts 
resulting  in  the  creation  of  public  or  private  nui- 
sances, or  for  an  unlawful  entry  upon  the  premises 
of  another,  whereby  injury  to  his  property  bad 
been  occasioned.  Baltimore  &  P.  R.  Co.  v.  Fifth 
Baptist  Church,  108  IT.  S.  817  (27  L.  ed.  730);  Seifert 
v.  Brooklyn,  2  Cent.  Rep.  188, 101 N.  Y.  186. 

A  municipal  corporation  has  no  right  to  collect 
the  sewage  of  a  large  portion  of  a  city  and  by  arti- 
ficial channels  cast  it  upon  the  lands  of  another; 
and  for  such  acts  it  is  liable  in  damages  whether 
or  not  they  be  done  in  conform  ity  to  a  plan  adopted 
by  its  officers,  judicially  or  otherwise.  Noonan  v. 
Albany,  70  N.  Y.  475.  476;  Byrnes  v.  Cohoes,  67  N.  Y. 
201;  Richardson  v.  Boston,  60  IT.  S.  10  How.  268  (15 
L.  ed.  639);  Sleight  v.  Kingston,  11  Hun,  584;  Barton 
V.  Syracuse,  36  N.  Y.  54;  Bastable  v.  Syracuse,  8 
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«]id  ditch  constructed,  but.  the  action  is  for 
damages  sustained  by  reason  of  the  ditch  itself, 
locatra  where  it  is,  for  the  drainage  of  the 
pond,  surface  water,  and  sewage,  and  the  in- 
juiy  resndting  from  the  construction  of  a  ditch 
where  this  is  located,  and  by  reason  of  its  be- 
ing maintained  as  an  open  cQtch,  and  allowing 
staj^ant,  corrupt,  filthy,  and  poisonous  waters 
to  remain  in  the  same,  and  obstructins^  his  in- 
gress and  egress  to  and  from  his  premises,  and 
causing  the  soil  of  his  lot  to  cave  and  fall  into 
the  ditch,  and  for  which  damages  the  city  is 
liable.  BffarunUe  v.  Decker,  84  Ind.  825;  Bose 
T.  Thompson,  78  Ind.  90;  Terre  Haute  v.  ffud- 
nut,  113  Ind.  648, 11  West.  Rep.  838;  Wabash, 
i».  L.  A  P.  R,  Co.  V.  Farver,  111  Ind.  195,  9 
West.  Rep.  9^1. 

A  city  has  general  supervision  of  the  drain- 
age of  the  city,  and  is  liable  for  defective  plans 
for  drainage.  If  a  city  adopt  a  proper  |)lan  of 
drainage,  and  let  a  contract  for  the  doing  of 
the  work  and  construction  of  the  drain,  the 
contractor  to  use  his  own  method  and  means 
for  the  construction  of  the  drain,  and  damages 
result  bv  reason  of  the  negligence  of  the  con- 
tractor in  doing  the  work,  the  city  would  not 
be  liable;  but  when  the  dty  adopt  a  plan  of 
sewerage  or  drainage,  and  contract  for  its  con- 
struction, and  it  is  constructed  in  accordance 
with  the  plan  so  adopted  by  the  dtv,  and  in- 
jury is  caused  to  a  property  owner  b^  reason 
of  the  negUgenoe  of  the  city  in  devising  the 
plan  and  the  construction  of  improper  drain- 
age creating  a  nuisance,  obstructing  private 
ways  or  public  ways  in  which  the  proprty 
owner  has  a  special  mterest,  the  city  is  liable. 
And  the  answer  in  this  case  does  not  aver  but 
that  the  contractor  did  the  work  and  con- 
stmcted  the  drain  on  the  line  and  in  the  man- 
ner which  the  city  directed  and  contracted  it 
should  be  constructed,  nor  does  it  controvert 
the  fact  that  the  city  has  maintained  it  in  such 
manner,  nor  that  all  the  injuries  resulted  to  the 


plaintiff  which  are  alleged  in  the  complaint. 
Indeed  it  controverts  no  averment  of  the  com- 
plaint, but  seeks  to  avoid  liability  on  the 
ground  that  the  ditch  was  constructed  under 
a  contract  with  one  Bartlett.  A  city  cannot 
avoid  liability  in  this  way.  The  paragraph  of 
answer  is  bad,  and  the  demurrer  was  properly 
sustained.  Wood,  Mast,  and  S.  p.  605,  §  81S; 
Wood,  Nuis.  81. 

The  court  also  sustained  a  demurrer  to  the 
sixth  paragraph  of  answer,  which  ruling  is  as- 
signed as  error.  The  sixth  paragraph  alleges 
that  in  1872  one  Charles  Butler  was  the  owner 
of  said  real  estate  described  in  the  complaint, 
and  for  a  valuable  consideration  mortgaged  the 
same  to  the  Northwestern  Mutual  Life  Insur- 
ance Company,  and  that  said  mortgage  had 
been  foreclosed,  and  said  land  sold,  and  deed 
issued  for  the  same,  long  after  Uie  commence- 
ment of  this  suit.  There  was  no  error  in  sus- 
taining the  demurrer.  It  would  not  aifect  the 
right  to  recover  if,  after  the  commencement  of 
this  action,  he  had  sold  and  conveyed  the  real 
estate.  The  action  is  for  injury  sustained  to 
the  real  estate,  rendering  it  less  valuable,  and 
it  is  not  necessary  that  he  should  retidn  the 
title  until  after  the  rendition  of  the  judgment. 
It  may  have  been  by  reason  of  the  real  estate 
having  been  rendered  untenantable  by  the  in- 
jury to  the  same  that  caused  him  to  dispose  of 
It,  or  suffer  it  to  be  taken  on  foreclosure  of  the 
mortgage.  It  is  a  cause  of  action  accruing  to 
the  owner  for  consequential  damages  for  in- 
jury to  his  real  estate,  and  the  damages  accrue 
to  the  person  owning  the  land  at  the  time  of 
the  injury. 

The  next  alleged  error  is  the  overruling  of 
appellant's  demurrer  to  the  amended  second 
paragraph  of  reply.  The  second  paragraph  of 
reply  is  a  reply  to  the  third  paragraph  of  an- 
swer, which  is  a  paragraph  of  answer  substan- 
tially the  same  as  the  fifth,  and  the  reply  al- 
leges that  the  digging-  of  the  ditch  and  the 


Hun,  587;  Beach  v.  Elmlra,  82  Hun,  168;  Bochester 
White  Lead  Go.  v.  Bochester,  8  N.  Y.  4fl6;  Perry  v. 
Worcsester,  8  Gray,  644;  Ashley  v.  Port  Huron,  86 
Mich.  898;  Story  v.  New  York  Elevated  R.  Ck).  90  N. 
T.  122;  Seif  art  v.  Brooklyn,  gupra, 

A  eew^r  or  culvert  deboachinfir  upon  private 
estates  is  a  nuteance.  Noonan  v.  Albany,  79  N.  Y. 
470;  Byrnes  V.  Cbhoes,  67  N.  Y.  804;  Sleight  v.  KiDg»- 
toiL,  11  Hun,  504;  Beaoh  v.  Elmtra,  88  Hun,  168;  Sel- 
f ert  v.  Brooklyn,  wpnL 

If  a  culvert  were  dug  across  a  street,  whereby  the 
surface  water  from  the  lauds  of  adjacent  proprie- 
tofB  was  gathered,  charged  with  the  filth  of  sinks, 
•Dd  thrown  upon  the  land  of  another,  producing 
noxious  scents  and  sickness,  and  rendering  the  en- 
joyment of  her  property  impossible,  the  city  would 
he  liable  for  damages.  Smith  v.  Atlanta,  76  Ga.  110. 

It  iopurred  a  duty,  having  created  the  necessity 
for  its  exercise  and  having  the  power  to  perform 
it,  of  adopting  and  executing  such  measures  as 
aboald  ahato  the  nuisance  and  obviate  damage. 
Phinizy  V.  Augusta,  47  Gra.  863;  Byrnes  v.  Ck>hoeB, 
€4  Hf.  T.  804;:  Seifert  v.  Brooklyn,  mcprck 

lAahlefor  oolUeeMingand  preeipitatinQ  surface  wxter, 

*  A  <iiil^  Is  liable  if  it  undertakes  to  collect  water  in 
'  channel  and  wrongfully  pours  it  upon  anotber*B 
liipes  V.  Handf  8  West.  Rop.  314,  104  Ind.  603; 
Sransvllle  v.  Decker,  84  Ind.  885.  43  Am.  Hep.  86: 
ITels  V.  Jf  adisoxL,  75.1nd.  841,  38  Am.  Bep.  136;  Cairo 
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&  V.  B.  Go.  V.  Stevens,  78  Ind.  878;  Templeton  v. 
Yoshioe,  78  Ind.  184;  Hioe  v.  Bvansville,  6  West.  Bep. 
844, 106  Ind.  7. 

This  principle  has  been  uniformly  applied  to  the 
acts  of  such  corporations  in  coDstructing  streets, 
sewers,  drains  and  gutters,  whereby  the  surface 
waterof  a  large  territory  which  did  not  naturally 
flow  in  that  direction  was  gathered  into  a  body  and 
was  precipitated  upon  the  premises  of  an  individ- 
ual, occasioning  damages  thereto.  Byrnes  v.  Co- 
hoes,  67  N.  Y.  804;  Bastable  v.  Syracuse,  8  Hud,  687, 
also  in  78  N.  Y.  64:  l^oonan  v.  Albany,  79  N.  Y.  476; 
Beaoh  v.  Elmira,  S2  Hun,  168;  Field  v.  West  Orange 
86  K.  J.  Eq.  180,  S.  0.  on  appeal,  80  Alb.  L.  J.  807; 
Wood,  Kuis.  S  768;  Seifert  v.  Brooklyn,  8  Cent. 
Bep.  188, 101  N.Y.  136. 

A  municipal  corporation  has  no  greater  right 
than  an  individual  to  collect  the  surface  water 
from  its  lands  or  streets  into  an  artifloial  channel 
and  discharge  it  upon  the  lands  of  another;  nor 
has  it  any  immunity  from  legal  responsibiUty  for 
creating  or  maintaining  nuisances.  Weet  v.  Brock- 
port,  16  N.  Y.  161,  172,  note;  Byrnes  v.  Cohoes,  67  N. 
Y.  804;  Haskell  v.  New  Bedford,  108  Mass.  806;  Atty- 
Gen.  T.  Leeds  Corp.  L.  B.  6  Ch.  688;  Seifert  v.  Brook- 
lyn, supra. 

A  municipality  Is  liable  for  the  flooding  of  pri- 
vate property  by  an  insufficient  sewer,  provided  it 
^ad  notice  of  the  defect.  Harrigan  v.  Wilmington 
(Del.)  11  Cent.  Rep.  851;  Hitchins  v.  Frostburg,10 
Cent.  Rep.  539, 68  Md.  lOa 
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construction  of  the  same,  including  the  de- 
positing of  the  earth  taken  from  the  same,  were 
done  by  the  contractor  in  the  exact  manner 
contracted  for  by  the  city,  specifically  stating 
that  it  was  constructed  on  the  line  and  in  the 
manner  directed  and  as  contracted  by  the  city 
that  it  should  be  done,  and  is  the  same  work 
described  in  the  complaint,  and  that  it  was  ac- 
cepted by  the  city,  and  has  ever  since  been 
maintained  by  it  in  the  same  manner,  and  that 
the  injuries  complained  of  resulted  therefrom. 
There  was  no  error  in  overruling  the  demurrer 
to  this  paragraph  of  reply.  The  paragraph  of 
answer  to  which  it  is  addressed  is  bad  for  the 
reason  we  have  given  in  passing  ux)on  the  fifth 
para^ph  of  answer,  and  a  bad  reply  is  good 
to  a  Dad  answer;  but  the  reply  is  good,  even  if 
the  para^ph  of  answer  had  contained  allega- 
tions which  would  have  made  it  sufficient. 

Appellant  offered  in  evidence  the  transcript 
of  the  proceedings  and  judgment  of  the  court 
in  the  foreclosure  suit  upon  which  said  real  es- 


tate was  sold,  which  was  objected  to,  and  ob- 
jection sustained,  and  the  evidence  excluded, 
and  the  ruling  of  the  court  is  assigned  as  a 
cause  for  new  trial.  This  ruling  of  the  court 
was  correct.  The  judgment  of  foreclosure 
was  rendered  long  after  the  commencement  of 
this  suit,  and  it  was  not  competent  as  evidence 
on  the  trial  of  this  cause. 

Some  other  errors  are  assigned  on  account  of 
the  ruling  of  the  court  in  the  exdusion  of  evi- 
dence which  are  stated  as  causes  for  new  trial. 
While  they  are  not  properlv  referred  to  and 
stated  in  the  appellant's  brief,  vet  we  have  ex- 
amined the  questions  presentea  by  the  rulines^ 
and  we  think  there  was  no  error  committed  for 
which  the  judgment  should  be  reversed,  and 
we  do  not  deem  it  proper  to  extend  this  opinion 
by  making  a  detailed  statement  of  each.  We 
find  no  error  in  the  record. 

Judgment  affirmed,  with  eoits. 

Berkshire*  J.,  took  no  part  in  the  decision 
of  this  case. 
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Gustavus  KOCH. 

(....Fed.  Rep ) 

The  United  States  Act  of  1876»  imposing 
penalties  for  Infringement  of  trademarks,  fell 
with  the  decision  of  the  Supreme  Ck)urt  of  the 
United  States  that  the  Act  of  1870,  to  whloh  It  re- 
ferred, was  unconstitutional.  U,  S.  v.  Stefens, 
lOO.U.  S.  82  [86  L.  ed.  560].  Such  Act  of  1876  was 
not  ylvlfled  or  given  operatlTC  force  by  the  Act 
of  1881  In  reference  to  trademarks. 

(September  27, 1889.) 

ON  demurrer  to  an  indictment  under  the 
Trademark  Statutes  of  the  United  States, 
brought  against  defendant  in  the  United  States 
Circuit  Court  of  the  Eastern  District  of  Mis- 
souri.    BuBtained. 

The  case  is  stated  in  the  opinion. 

J/e«9r«.Oeorffe  D.  Reynolds,  U,  S.  Atty,, 
and  WarwickM.  Hoiifi:h«  for  plaintiff: 

Since  Congress  has  the  power  to  regulate 
certain  kinds  of  commerce,  it  has  the  power 
to  regulate  trademarks,  that  are  to  be  applied 
or  u^  in  that  kind  of  commerce. 

Webster  savs  a  trademark  is  "  a  distinguish- 
ing mark  or  device,  used  by  a  manufacturer  on 
his  goods  or  labels,  the  legal  right  in  which  is 
recognized  in  law." 

Worcester  says  it  is ''  a  particular  mark,  sign. 


device,  writing  or  ticket,  put  by  a  manufacture 
er  upon  his  goods  to  distinguish  them  from 
those  of  others." 

Browne,  Trademarks,  2d  ed.  §  130. 

As  was  said  by  Chief  Justice  Marshall  in  the 
leading  case  of  Gibbons  v.  Ogden,  22  U.  S.  9 
Wheat.  192  (6  L.  ed.  28):  "Commerce  un- 
doubtedly is  traffic,  but  it  is  something  more, 
it  is  intercourse.  It  describes  the  commercial 
intercourse  between  nations  in  all  its  brandies^ 
and  is  regulated  by  prescribing  rules  for  car- 
rying on  that  intercourse.  It  has  been  truly 
said  that  commerce,  as  the  wonl  is  used  in  the 
Constitulion,  is  a  unit,  every  part  of  which  is 
indicated  by  the  term." 

It  has  been  repeatedly  held,  and  particularly 
so  in  Gibbons  v.  Ogden,  supra,  and  United 
States  V.  Coombs,  87  U.  S.  12  Pet.  72  (9  L.  ed. 
1004),  that  the  power  to  regulate  commerce  is  a 
plenary  power  and  with  Congress  alone  lies  the 
choice  of  means. 

Since  Con^ss  has  the  right  to  provide  for 
the  registration  of  trademarks  to  be  used  iu 
commerce  with  foreign  nations  or  the  Indian 
tribes  it  has  the  right  to  protect  that  trademark 
absolutely.  To  hold  otherwise  is  to  hold  that 
the  power  conferred  is  not  plenary;  and  power 
to  make  such  laws  is  expressly  given  by  cl.  18, 
g  8,  art.  1,  of  the  Constitution. 

McCuUoch  V.  Maryland,  17  U.  S.  4  Wheat. 
816  (4  L.  ed.  579). 

^'Congress  must  possess  the  choice  of  means, 
which  shall  be  necessary  and  proper  to  carry 
into  execution  the  power&  vested  by  the  Con- 


NoTB.-~Tfolation  o/  iradema/rli. 

Where  defendant  and  complainants  below  were 
citizens  of  the  same  State,  and  the  bill  did  not  al- 
lege that  the  trademark  In  controversy  was  used  on 
goods  Intended  to  be  transported  to  a  foreign 
country  (Act  March  8, 1881,  chap.  188,  §  11;  Zl  Stat* 
at  L.  602),  the  circuit  court  had  no  ^rlsdlctlon^ 
Ryder  v.  Holt,  128  U.  8.  625  (8S  L.  ed.  628). 

Trademark,  appropriation  of.    See  Glgar  Makers 
5  L.  R.  a! 


Prot.  Union  No.  98  v.  Oonhalm  (Minn.)  8  L.  B.  A. 
126,  note;  Rumtord  Chemical  Works  v.  Muth,  1  l^. 
R.  A  44,  note;  Goats  v.  Merrick  Thread  Co.  1  L.  R.. 
A  618,  note;  Menendez  v.  Holt,  128  U.  S.  514  (88  L. 
ed.  626);  Stachelberg  v.  Ponce,  128  IT.  S.  686  (82  L.  ed. 
668);  Liggett  &  M.  Tobacco  Co.  v.  Finzer,  128  U.  8. 
182  (82  L.  ed.  386);  Partridge  v.  Menok,  2  Barb.  Ch. 
101, 5  L.  ed.  672;  Bell  v.  Locke,  8  Paige,  75,  4  L.  ed. 
850, 851;  Snowden  v.  Noah,  Hopk.  Ch.  847,  2  L.  ed« 
44B. 


See  also  5  L.  R.  A.  509,  614;  6  L.  K.  A.  839. 
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sdtution  in  tbe  general  government,  or  in  any 
department  or  officer  thereof." 

U.  8.  y.  Fisher,  6  U.  S.  2  Cranch,  858  (2  L. 
ed.  304% 

The  indictment  is  good  in  matter  of  form. 
It  is  a  statutory  offense  in  tbe  words  of  the 
statute. 

C.  S,  Y.  Benry,  8  Ben.  29. 

What  is  necessarily  implied  need  not  he  sub- 
stantively alleged. 

Gould,  PL  diap.  8,  g  6. 

Tbe  Law  of  March  8, 1881,  is  constitutional. 

Gibbont  ▼.  Ogden,  22  U.  S.  9  Wheat.  192  (6 
L.  ed.  28);  U.  8.  v.  Chombs,  87  U.  S.  12  Pet 
72  (9  L.  ed.  1004);   Trademark  Oases  (U,  8.. 
V.  Stefens)  100  U.  8. 82  (25  L.  ed.  550);  Browne, 
Trademarks,  2d  ed.  §  281. 

The  Act  of  1876  became  operative  upon  the 
enactmant  of  the  Law  of  March  8,  1881. 

Browne, Trademark8,2d  ed.§§  26,  870  etseq,; 
The  Aurora  v.  IT.  8.  11  U.  8.  7  Cranch,  882  (3 
L.  ed.  878);  Lolhrop  v.  Stedman,  42  Conn.  588; 
Smiih  V.  JanesviUe,  26  Wis.  291;  8t<ite  v.  2S^ew 
Hacen  &N,Co.A&  Ck>nn.  851;  BuUy,  Read, 
13  GraU.  78,  90,  91. 

The  Law  of  1876  is  constitutional. 

McCulloeh  V.  Maryland,  17  U.  8.  4  Wheat. 
316  (4  L,  ed.  579);  U.  8,  v.  Goamis,  87  U.  8. 
12  Pet.  72  (9  L.  ed.  1004);  Browne,  Trade- 
marks, §  870  et  sea. 

Mr,  John  M.  Holmes  for  defendant. 


Oh,  J.,  delivered  the  opinion  of 
the  conit: 

This  is  an  indictment  under  the  Trademark 
Statutes  of  the  United  States. 

The  indictment  was  certified  up  from  the 
district  to  this  court,  and  to  it  there  has  been 
filed  a  demurrer.  On  the  argument  of  that  de- 
murrer many  questions  were  presented.  I 
shall  notice  but  one. 

The  history  of  trademark  legislation  is  this: 
In  1870  Congress  passed  a  statute  providing  for 
the  registration  of  trademarks— a  statute  gen- 
eral in  its  operation.  In  1876  it  passed  another 
statute  imi)osing  penalties  for  trespass  upon 
rights  obtained  by  the  registering  of  trade- 
marks Under  those  statutes  indictments  were 
found,  and  on  a  certificate  of  division  of  opin- 
ion between  the  district  and  circuit  judges, 
cases  came  to  the  supreme  court,  and  m  wnat 
is  known  as  the  Trademark  Oase  [IT.  8.  v.  8^/' 
fens],  reported  in  100  U.  8.  82  [25  L.  ed.  550], 
the  supreme  court  decided  that  the  Act  of  1870 
was  beyond  the  power  of  Congress.  It  sug- 
gested in  the  opinion  that  under  me  "commerce 
clause"  perhaps  Congress  had  the  power  to  lef- 
islate  with  reference  to  trademarks  used  m 
cofmmerce  between  this  country  and  foreign 
nations,  between  the  8tates  and  with  the  Indian 
tribes.  Immediately  thereafter  the  Act  of 
1881  was  passed  by  Congress  providing  for  the 
registering  of  trademarks  which  might  be  used 
in  foreign  commerce  and  commerce  with  the 
Indian  tribes.  It  did  not  re-enact  the  Penal 
Statute  of  1876,  and  the  Act  of  1881  contains 
no  direct  reference  to  that  Penal  8tatute. 

Now  the  contention  of  the  government  is, 
that  although  the  Act  of  1870  hwl  no  existence, 
— ^nerer  had  any,  having  been  declared  beyond 
tbe  power  of  Congress;  and  that  although  bv 
reason  of  that  fact  the  Penal  8tatute  of  ISiQ 
bad  nothing  upon  which  it  could  operate,— yet 

5  L.  R.  A. 


it  stood  as  a  valid  enactment,  suspended  in 
operation  until  the  Act  of  1881  providing  for 
trademark  registration,  when  it  was  vivified 
and  became  an  Act  imposing  penalties  for 
trespass  upon  rights  given  by  the  Act  of  1881. 

In  the  Trademark  Oases  Mr.  Justice  Miller 
closed  the  opinion  of  the  court  with  some  ref- 
erence to  the  Penal  Statute  of  1876,  and  his 
language  is  this:  "While  we  have,  in  our  ref- 
erences in  this  opinion  to  the  trademark  legis- 
lation of  Congress,  had  mainly  in  view  the  Act 
of  1870,  and  the  civil  remedy  which  that  Act 
provides,  it  was  because  the  criminal  offenses 
described  in  the  Act  of  1876  are,  by  their  ex- 
press terms,  solely  referable  to  frauds,  counter- 
feits, and  \inlawiul  use  of  trademarks  which 
were  registered  under  the  provisions  of  the 
former  Act.  If  that  Act  is  unconstitutional, 
so  that  the  registration  under  it  confers  no 
lawful  right,  then  the  criminal  enactment  in- 
tended to  protect  that  right  falls  with  it." 

Now  that  language  is  general,  comprehen- 
sive, and  if  taken  in  its  oioinary  meaning  and 
as  respecting  a  matter  then  rightfully  bStore, 
and  n^htfully  passed  upon  by,  the  supreme 
court.  It  is  a  decision  of  that  court  that  the 
Penal  Act  of  1876  fell  with  the  Civil  Act  of 
1870.  But  it  is  contended  by  counsel  that  the 
langua^  does  not  require  such  interpretation. 
That  sll  that  was  pending,  and,  therefore,  all 
that  was  meant  to  be  decided,  was  that  the 
Penal  Act  had  then  no  force,  nothing  to  act 
upon,  because  the  Civil  Act  which  it  was 
passed  to  uphold  had  no  existence. 

Assuming  that  that  is  true  and  thai  the 
question  has  never  been  considered  and  decided 
by  the  supreme  court  as  now  presented,— for 
the  Act  of  1881  had  not  then  been  passed, — a 
question  arises  whether  a  penal  statute  can  be 
upheld  denouncing  trespass  upon  a  merely 
statutory  right,  when  there  is  in  existence  no 
such  statutory  right,  and  when  whether  there 
shall  ever  be  aepends  upon  the  will  of  succeed- 
ing Congresses.  It  would  not  be  doubted  that. 
If  an  Act  were  passed  giving  a  statutory  right 
and  in  Uie  same  Act  was  a  section  imposing 
penalties  for  trespass  thereupon,  when  the  por- 
tion of  the  Act  giving  the  right  fell,  the  whole 
statute  would  fall. 

And  is  the  rule  any  different  when  the  penal 
provisions  are  in  an  independent  statute  enacted 
by  a  subsequent  Legislature?  Of  course  stat- 
utes having  reference  to  the  same  subject-mat- 
ter, though  enacted  at  different  times,  are  to  be 
consider^  as  in  pari  materia,  and  this  is  thus 
laid  down  by  Dwarris  in  his  work  on  8tatutes. 
page  189:  "It is  therefore  an  established  rule  of 
law  that  all  Acts  in  pari  materia  are  to  be 
taken  together  as  if  they  were  one  law;  and 
they  are  directed  to  be  compared  in  the  con- 
struction of  statutes,  because  they  are  consid- 
ered as  framed  upon  one  system,  and  having 
one  object  in  view.  (Citing  certain  cases.)  U 
one  statute  prohibit  the  doing  a  thing,  and  an- 
other statute  be  afterwards  made,  whereby  a 
forfeiture  is  inflicted  upon  the  person  doing 
that  thing,  both  are  considered  as  one  statute. 
Stradlino  v.  Morgan,  Plowd.  206. 

That  fits  this  case.  Where  the  right  was 
created  by  one  statute  and  the  penalty  inflicted 
by  a  subsequent,  they  are  to  be  considered  as 
one  statute. 

But  it  is  said  that  the  first  statute  never  had 
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any  existence.  We  are  to  look  at  this  question 
as  if  there  bad  been  only  the  Penal  Statute  en- 
acted. Now  if  valid,  whether  such  a  penal 
statute  has  any  operative  force  depends  upon 
subsequent  legislation.  It  cannot  be' doubted 
that  Congress  may  legislate  with  reference  to 
the  happening  of  future  events.  Its  legislation 
may  be  prospective  and  contingent  upon  future 
events.  In  case  of  a  civil  war  Congress  might 
pass,  doubtless,  a  valid  enactment  that  upon 
the  close  of  that  war  certain  taxes  should  be 
collected.  But  the  condition  in  this  case  is  not 
something  depending  upon  outside  and  prob- 
able occurrences;  it  is  a  condition  depending 
entirdy  upon  the  will  of  succeeding  Congresses. 
There  is  no  succession  of  time,  no  possible 
change  in  outward  events,  that  can  bnng  the 
condition  to  pass.  It  is  a  condition  that  de- 
pends solely  upon  the  succeeding  Congress.  If 
such  legislation  be  not  absolutdy  invalid,  it  is 
certainly  very  unfortunate. 

Further  than  that,  while  the  Act  of  1870  was 
a  nullity,  it  must  be  assumed  as  a  matter  of 
fact  that  in  framing  the  Act  of  1876  the  penal- 
ties imposed  were  with  reference  to  the  terms 
of  the  Statute  of  1870.  Can  it  be  assumed  that 
Congress  would  have  imposed  such  penalties 
upon  trespasses  upon  the  registration  of  trade- 
marks, if  the  broad,  general  and  comprehen- 
sive Act  of  1870  had  not  been  supposed  to  be 
in  force.  In  this  trademark  case  it  was  pressed 
upon  the  supreme  court  that,  as  Congress  had 
power  to  legislate  in  reference  to  trademarks 
m  limited  cases,  the  court  should  uphold  the 
statute  as  good  in  reference  to  such  cases;  but 
it  properly  answered  that  it  could  not  assume 
that  if  Congress  had  known  that  it  bad  no  gen- 
eral power,  but  only  in  limited  cases,  it  would 
have  passed  any  Act.  So  and  with  more  force 
must  it  be  held  that  if  Coneress  is  legislating  in 
respect  to  penalties  upon  the  theory  that  it  nas 
general  and  comprehensive  power,  it  cannot  be 
assumed  that  it  would  impose  the  same  penal- 
ties provided  it  knew  that  it  only  had  a  limited 
and  narrow  power. 


Again,  when  the  Act  of  188T  was  passed,  if 
Congress  had  intended  that  penalty  diould  be 
imp^ed  for  a  trespass  upon  the  rights  con- 
ferred by  that  statute,  or  if  it  had  intended 
that  the  Act  of  1876  should  be  revivified  and 
operate  upon  the  Act  of  1881,  it  was  very  easy 
to  say  so.  Its  silence  in  this  respect  is  cogent 
evidence  that  it  did  not  understand  or  intend 
that  the  Penal  Statute  should  be  considered  a 
part  of  present  and  valid  law.  And  that  as- 
sumption is  strengthened  by  the  fact  that  it 
had  before  it  for  consideration  this  passage 
from  the  opinion  of  the  supreme  court  in 
which  it  is  broadly  stated  that  the  Act  of  1876 
had  fallen  with  the  Act  of  1870.  Whatever 
may  be  true  as  to  the  full  meaning  of  that  de- 
cision or  as  to  the  general  power  of  Congress 
to  impose  penalties  for  trespasses,  upon  rights 
having  no  existence,  it  had  before  it  the  gen- 
eral affirmance  by  the  court  that  the  Law  of 
1876  had  fallen,  and  it  must  be  assumed  that  if 
it  meant  that  it  should  stand  and  be  vivified,  or 
that  any  penalties  should  be  imposed  for  viola- 
tions oi  the  Law  of  1881,  it  would  have  so 
stated. 

These  considerations  convince  me  very 
strongly  that  the  Act  of  1876  has,  as  the  su- 
preme court  said,  fallen  with  the  Act  of  1870, 
and  it  is  as  mudi  a  dead  letter  as  the  Act  of 
1870,  and  was  not  vivified  or  given  operative 
force  by  the  Act  of  1881.  Of  course  in  that 
view  of  the  law  the  demurrer  will  be  sustained. 
I  have  not  considered  the  other  questions  raised 
by  the  demurrer.  Expressing  my  opinion  upon 
this  one  must  not  be  taken  as  implying  any  dis- 
sent from  the  views  expressed  ay  my  Brother 
Thayer  in  the  opinion  heretofore  filed  by 
him. 

I  have  chosen  to  rest  my  opinion  upon  this 
question  of  the  invalidity  of  the  Act  of  1876 
because  if  that  be  true  there  can  be  no  remedy 
by  chan^ng  the  lorm  of  the  indictmeuL 
Tliere  being  no  penal  legislation  by  Congress 
there  can  he  no  indictment  found. 


MISSISSIPPI   SUPREME  COURT. 


LOUISVILLE,  NEW  ORLEANS  & 
TEXAS  R  CO.,  Appt., 

STATE  OP  MISSISSIPPL 

1.  The  BCiflsiMippi  Statute  of  March  2, 1888, 
§  1,  requiring  all  railroads  (other  than  street  rafl^ 
roads),  oarrylnflr  paaseDgers,  to  provide  equal  but 
separate  accommodations  for  the  white  and  col- 
ored races  by  providing  two  or  more  passenger 
oars  for  each  passenger  train,  or  by  dividing  the 
oars  by  a  partition.  Is  not  invalid,  as  an  interfer- 
ence with  Interstate  commerce,  as  it  refers  only 
to  the  carriage  of  passengers  between  points 
within  the  State. 


8.   Tlie  above  Act  was  not  repealed  by 

the  Act  of  March  14, 1888,  S& 

8«   Traasportatioii  of  peraoas  is  as  much 
commerce  as  transportation  of  property. 

(June  10,  1880.) 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  Tunica  County,  J.  H.  Wynn,  /, 
Affirmed, 
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The  defendant  company  was  indicted  for 
omitting  and  neglecting  to  provide  separate 
accommodations  on  its  trains  for  white  and 
colored  persons,  as  required  hv  Act  of  March 
2, 1886.  From  a  judgment  of  conviction  de- 
fendant appeals. 

The  further  facts  and  a  copy  of  the  statute 
appear  in  the  opinion. 

Mesers,  W.  I*.  Sn  J.  B.  Harris  and  Yer- 
£^er  Sn  Percy  for  appellant. 

Mr,  Miller.  Atty-Oen,,  for  the  State. 

Cooper»  J.,  delivered  the  opinion  of  the 
court: 

On  the  2d  of  March,  1888,  the  Legislature  of 
this  State  passed  an  Act  entitled  "An  Act  to 
Promote  the  Comfort  of  Passengers  on  Rail- 
road Trains,"  which  is  as  follows:  "Section  1. 
That  all  railroads  carrying  passengers  in  this 
State  (other  than  street  railroads)  shall  provide 
eoual  but  separate  accommodations  tor  the 
wnite  and  colored  races,  by  providing  two  or 
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more  passenger  can  lor  each  passenger  train, 
or  by  diTidiQg  the  passenger  cars  by  a  parti- 
tioD  so  ifs  to   secare  separate  accommoda- 

tiODfl. 

"Sec  3.  That  the  conductors  of  such  passen- 
ger tndna  shall  have  power,  and  are  hereby  re- 
quired, to  aarign  each  passenger  to  the  car,  or 
tiie  compartment  of  a  car  (when  it  is  divided 
bf  a  partition),  used  for  the  race  to  which  such 
paaeenger  belongs,  and  should  any  passenger 
refuse  to  occupy  the  car  to  which  he  or  she  is 
aaslffned  by  such  conductor,  said  conductor 
shafl  have  power  to  refuse  to  carry  such  pas- 
ttnger  on  his  train,  and  for  such  refusal  neither 
be  nor  the  railroad  company  shall  be  liable  for 
soy  damages  in  any  court  in  this  State. 

*'^kc  8.  All  railroad  companies  that  shaU  re- 
fuse or  neglect,  within  sixty  days  after  the  ap- 
proval of  mis  Act,  to  comply  with  the  reauire- 
ments  of  section  one  of  this  Act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction  in  a  court  of  competent  juris- 
diction, be  fined  not  more  that  five  hundred 
dollars,  and  any  conductor  that  shall  neglect 
or  refuse  to  cany  out  the  provisions  of  this 
Act  shall,  upon  conviction,  be  fined  not  less 
tban  twenty-five  nor  more  than  fifty  dollars  for 
each  offense." 

On  the  first  day  of  August,  1888,  the  appel- 
lant was  indicted  in  the  Circuit  Court  of  Tun- 
ica County  for  failure  to  comply  with  §  1  of 
the  Act  above,  and  in  defense  pleaded  tbat  it 
owned  and  operated  a  continuous  road  running 
from  the  City  of  Memphis,  in  the  State  of  Ten- 
nessee, through  and  across  the  State  of  Missis- 
sippi and  to  Uie  City  of  New  Orleans,  in  the 
S*.ateof  Louisiana,  carrying  on  its  passenger 
trains  passengers  of  both  the  white  and  colored 
races  from  Memphis  and  other  points  in  the 
State  of  Tennessee  destined  to  New  Orleans 
and  other  points  in  the  State  of  Louisiana,  and 
other  States  in  the  United  States,  and  so  carry- 
ing passengers  of  both  races  from  New  Orleans 
and  other  points  in  the  State  of  Louisiana  des- 
tmed  to  Memphis,  Tennessee,  and  other  points 
hi  the  State  of  Tennessee,  and  elsewhere 
throughout  the  United  States;  "that  it  doth 
now,  and  bath  at  all  times,  and  on  all  occasions, 
provided  equal  but  not  separate  accommoda- 
tioiisfor  paasengers  of  the  white  and  colored 
races;  that  to  provide  separate  accommodations 
for  the  two  races  would  greatly  increase  the 
tosx  of  carryinethe  interstate  passengers  afore- 
^93d,  and  greatly  hinder,  delay,  ana  obstruct 
the  defendant  in  making  its  interstate  connec- 
tions with  other  carriers  of  passengers,  and 
that  it  haUi  not  since  long  prior  to  the  first  day 
of  May,  1888,  carried  any  passengers  in  the 
Tonnty  of  Tunica,  or  within  the  limits  of  the 
State  of  Mississippi,  save  only  upjon  its  trains 
regt^ly  engagea  and  operated  in  the  inter- 
state carriage  of  paJisengers  aforesaid,  and  in 
all  instaoc^  actually  carrying  such  interstate 
passengers;  the  rkflit,  privilege  and  immunity 
of  doing  virhich,  nee  from  any  governmental 
regolation  or  control  thereof,  save  by  the  Con- 
gress of  the  United  States,  the  defendant  doth 
plesd  and  claim  under  article  1,  §  8,  of  the 
CoDstitation  of  the  United  States,  and  this  the 
defendant  is  ready  to  verify;  wherefore,"  etc. 
To  this  plea  a  demurrer  was  interposed  by  the 
State,  which  was  sustained  by  the  court,  and 
thereupon,  a  plea  of  not  guilty  being  filed, 
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there  was  trial  and  conviction,  and  the  defend- 
ant appeals. 

It  is  assumed  by  counsel  for  appellant  that 
the  Act  under  consideration  was  intended  to 
regulate,  not  only  the  transportation  of  passen- 

eers  taken  up  and  set  down  within  the  State 
at  those  taken  up  within  the  State  to  be  car- 
ried without,  those  taken  up  without  to  be 
brought  within,  and  those  taken  up  without  to 
be  carried  across  the  State  and  into  other  States. 
An  examination  of  the  record  shows  that  the 
omission  for  which  the  indictment  was  found 
was  the  neglect  to  provide  the  "separate"  ac- 
commodations required  by  §  1  of  the  Act,  and 
not  for  failing  to  assign  to  such  separate  car  or 
compartment  interstate  travelers  upon  appel- 
lant's train.  We  are  not,  therefore,  called  up- 
on to  determine  whether  the  legislation  in  ques- 
tion would  be  valid  if  applied  to  persons  other 
than  those  taken  up  within  the  State  to  be  set 
down  within  it. 

Confining  our  attention  to  the  question  nec- 
essarily involved,  it  being  also  the  distinct 
issue  presented  by  the  plea  of  the  company,  the 
inquiry  is  whether  the  State  is  precluded  from 
requiring  separate  accommodations  for  purely 
domestic  travelers  of  different  races,  because  to 
furnish  the  same  would  impose  a  burden  upon 
the  carrier,  or  because  the  requirement  affects 
interstate  travel  upon  the  trains  of  the  com- 
pany. Upon  this  (question,  this  court  sustains 
the  relation  of  an  inferior  tribunal,  and,  with- 
out regard  to  the  opinions  of  its  members,  must 
conform  to  the  decisions  of  the  Supreme  Court 
of  the  United  States,  by  which  court  only  can 
an  authoritative  decision  be  made.  Without 
attempting  to  argue  for  or  against  any  conclu- 
sions reached  bv  that  court,  we  shall  endeavor 
only  to  deduce  from  then*,  the  principles  proper 
to  be  applied  to  the  decision  or  the  question  in- 
volved. 

The  development  of  an  immense  interstate 
commerce,  with  its  incidental  multitude  of 
phases  and  ramifications,  has  disclosed  to  the 
generation  of  this  day  the  magnitude  of  the 
X)ower  delegated  to  the  federal  government  by 
that  clause  of  §  8,  art.  1,  of  the  Constitution 
by  which  Congress  is  given  power  *'to  regulate 
commerce  with  foreign  nations  and  among  the 
States,  and  with  the  Indian  tribes."  It  is  not 
surprising  that  the  recognition  of  its  extent  has 
been  of  gradual  growth  in  the  court  called  up- 
on to  construe  it,  nor  that  in  judicial  utterances 
there  have  been  inconsistent  and  conflicting  ex- 
pressions. It  does  not  lie  within  our  province 
to  point  out  or  criticise  real  or  supposed  incon- 
sistencies, but  taking  the  more  recent  decisions 
of  that  court,  where  they  have  limited  or  over- 
ruled prior  cases,  to  apply  the  principles,  as 
we  understand  them  to  be  now  announced,  to 
the  cause  before  us.  But  it  does  not  follow 
that  we  are  to  treat  decisions  not  clearly  over- 
ruled as  no  longer  binding  because  remarks 
are  to  be  found  in  later  cases  which,  somewhat 
extended,  may  be  thought  to  be  applicable  to 
the  facts  here  involved. 

We  consider  it  to  be  settled,  as  stated  by 
counsel  for  appellant,  that  transportation  of 
persons  is  as  much  commerce  as  transportation 
of  property,  and  as  a  corollary,  that  the  inter- 
state transportation  of  persons  is  interstate 
commerce,  and  that  the  State  may  not  regulate 
such  commerce,  since  it  is  national  in  char- 
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ACter,  and  requires  uniformity  of  regulation. 
It  may  also  be  conceded  that  absence  of  le^- 
lation  by  Congress  on  the  subject  is  indicative 
of  its  will  tibat  such  commerce  shall  be  free 
and  untrammeled.  The  question  returns,  wheth- 
er the  Act  under  consideration  is  a  regulation 
of  interstate  commerce,  and  upon  its  solution 
hinges  the  controversy.  The  cases  of  HcUl  v. 
De  Cvir,  95  U.  S.  485  [24  L.  ed.  547],  and  Wa- 
bash, 8t.  L,  <jfe  P.  B.  Co.  V.  lUinais,  118  U.  8. 
^57  [30  L.  ed.  244],  are  relied  upon  as  decisive 
against  the  validity  of  the  statute.  We  do  not 
80  understand  them.  BaU  v.  De  Ouir  was  a 
caiae  in  which  the  validity  of  a  statute  of  the 
fitate  of  Louisiana  was  involved.  The  statute 
in  effect  required  all  persons  engaged  within 
that  State  in  the  business  of  common  carriers  of 
passengers  to  admit  all  persons  traveling  on  the 
conveyance  employed  in  the  business  to  equal 
privileges  in  all  parts  of  the  conveyance  with- 
out discrimination  on  account  of  race  or  color, 
and  a  right  to  recover  actual  and  exemplary 
damages  was  given  to  any  person  injured  by 
the  refusal,  of  the  carrier  to  comply  with  the 
law.  De  Cuir,  a  passenger  from  one  point  to 
another  within  the  State,  was  refused  access  to 
ihe  cabin  reserved  for  white  x>assengers  on  a 
steamer  engaged  in  interstate  business  on  the 
Mississippi  River,  and  brought  suit  against  the 
owner  of  the  boat  to  recover  damages.  The 
fltatute  was  held  unconstitutional  by  the  Su- 
preme Court  of  the  United  States,  as  being  a 
regulation  of  interstate  commerce.  As  ob- 
served by  this  court  in  Stone  t.  Tasioo  dh  M.  F. 
R.  Co.  62  Miss.  607,  the  State  of  Louisiana  had 
no  relation  to  or  control  over  the  instruments  by 
which  the  commerce  was  conducted.  It  was  an 
attempt  to  regulate  an  interstate  carrier,  acting 
under  license  from  the  United  States  and  plying 
the  navigable  waters  of  the  same.  The  State 
had  no  control  over  the  way,  the  boat,  or  the 
owner.  It  was  an  attempt  to  regulate  that 
which  it  did  not  create  or  license,  and  which  it 
might  neither  control  nor  destroy. 

The  language  of  the  court,  as  applied  to  the 
facts  of  this  case,  is  compatible  with  a  liberal 
exercise  by  the  State  of  power  over  its  own  cor- 
porations, which  live  and  move  and  have  their 
being  by  virtue  of  its  laws.  It  is  urged,  how- 
ever, that  in  Wabash,  St.  L.  &  P.  R^  Co.  v. 
Illinois,  supra,  it  has  been  held  equally  incom- 
petent for  the  State  to  regulate  interstate  com- 
merce conducted  over  artificial  ways  created 
by  the  State,  or  under  its  authority,  as  to  regu- 
late commerce  on  the  navigable  waters  of  the 
United  States.  In  that  case  the  only  question 
presented  or  decided  was  whether  a  state  stat- 
ute, controlling  the  rates  to  be  charged  by  the 
common  carrier  for  transportation  of  freight 
within  the  State  could  be  ai>plied  to  a  contract 
for  continuous  transportation  from  a  point 
without  to  a  point  within  the  State.  It  was 
held  that  it  could  not,  since  the  contract  was 
for  interstate  commerce,  and  as  such  not  with- 
in state  regulation  or  control.  In  delivering 
the  opinion  of  the  court,  Miller,  J.,  reviews  the 
cases  of  Munn  v.  Illinois,  9A  U,  S.  114  [24  L. 
ed.  77];  Chicago,  B.  &  q.  B.  Co.  v.  Iowa,  94  U. 
S.  155  [24  L.  ed.  94];  and  Peik  v.  Uiieago  d 
iV:  W,  B.  Co.  94  U.  8.  164  [24  L.  ed.  97],  and 
declares  much  that  was  said  in  them  to  have 
been  decided  without  sufficient  consideration. 
Hifl  criticism  of  those  cases  was,  however,  con- 
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fined  to  so  much  thereof  as  affirmed  the  right 
of  the  State,  in  the  absence  of  legislation  by 
Congress,  to  regulate  the  transportation  of 
property  or  persons  from  points  within  to 
points  without  the  State. 

We  are  not  warranted  in  extending  the  effect 
of  the  decision  so  as  to  include  demals  of  the 
right  of  the  State  to  regulate  domestic  trans- 
portation, though '  concmcted  by  carriers  en- 
gaged in  interstate  commerce.  Indeed,  the  ex- 
press lanjpage  of  the  court  excludes  such  con- 
clusion, tor  the  majority  opinion  declares  that 
"if  the  Illinois  statute  could  be  construed  to 
apply  exclusively  to  contracts  for  a  carria^ 
which  begins  and  ends  within  the  State,  dis- 
connected from  a  continuous  transportation 
through  or  into  other  States,  there  does  not  seem 
to  be  any  difficulty  in  holding  it  to  be  valid." 

The  question  here  is  a  different  one  from 
either  of  those  involved  in  these  cases.  It  is 
more  nearly  akin  to  tliat  decided  in  Stone  v. 
Farmers  Loan  dh  Trust  Go.  116  U.  S.  807  [29 
L.  ed.  686],  in  which  the  right  to  regulate  do- 
mestic commerce  was  considered  and  upheld. 
It  is  a  matter  of  common  knowledge  that  there 
are,  at  present,  many  state  commissions  for 
the  regulation  of  state  commerce,  and  one  by 
the  seneral  government  for  the  regulation  of 
that  oet ween  the  States.  Each  occupies  afield 
from  which  the  other  is  excluded,  and  each  is 
essential,  or  deemed  so  to  be,  to  full  control  of 
the  commerce  of  the  country.  By  what  au- 
thority can  the  transportation  of  domestic  traT- 
elers  be  controlled  if  not  by  that  of  the  State? 
Congress  has  no  jurisdiction  over  the  subject, 
it  being  confined  to  commerce  "with  foreign 
nations,  and  among  the  States,  and  with  the 
Indian  tribes. "  Suppose  Congress  should  deem 
it  advisable  to  enact  a  law  similar  to  our  stat- 
ute for  the  regulation  of  interstate  transporta- 
tion of  passengers,  could  it  be  contended  that 
it  controlled  as  to  passengers  taken  up  and  set 
down  within  a  State?  But  how  does  the  stat- 
ute interfere  with  interstate  commerce,  if  it  be 
true  that  it  has  no  application  save  to  those 
traveling  wholly  within  the  State? 

It  is  manifest  from  the  plea  that  the  statute 
is  resisted  because  it  imposes  a  burden,  not  on 
commerce,  but  upon  the  carrier.  The  addition 
of  a  car  at  the  state  line  to  each  of  its  trains 
may  impose  additional  expense  on  the  com- 
pany, but  how  it  is  a  burden  or  obstruction  to 
commerce  it  is  difficult  to  perceive.  We  db 
not  know  of  any  decision  in  whidi  the  supposed 
burden  of  commerce,  easily  obviated  by  the 
act  of  the  corporation,  has  been  held  to  invali- 
date a  statute  in  the  interest  of  the  carrier.  The 
United  States  have  no  concern  with  the  policy, 
merely,  of  domestic  state  laws.  It  may  be  that 
thev  are  harsh,  or  unfair,  or  unjust  Admit  it, 
ana  what  follows  ?  Surel  v  not  that  they  are  in- 
valid, but  only  that  they  shonJd  be  repealed  by 
that  power  having  jurisdiction  of  the  subject. 
It  would  seem  to  follow  that  since  the  transpor- 
tation of  passengers  and  of  property  stand  upon 
the  same  footing,  regulations  of  property  with- 
in state  limits  being  valid,  regulations  touching 
passengers  of  the  sam^  character,  i.  e.,  domes- 
tic travelers,  are  also  valid. 

We  do  not  think  the  Act  under  consideration 
was  repealed  by  section  8  of  Uie  Act  of  March. 
14,  1888. 

The  judgment  is  thertfore  aJHrmed. 


i888. 
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Campbell,  J,,  coDCurring: 

I  am  of  the  same  opinion.  The  point  of 
fatal  objection  to  the  statute  of  Illinois,  as  an- 
nounced in  Wabash,  St.  L,  <fc  P.  R,  Co.  y.llli- 
nois,  118  U.  8.  557  [80  L.  ed.  2441,  is  that  it  is 
not  a  regulation  of  railroads  within  the  State, 
but  had  direct  reference  to  ''through  transpor- 
tation" from  State  to  Slate,  and  sought  to  af- 
fect it  by  compelling  the  adoption  in  Illinois, 
for  travel  and  transportation,  of  the  same  rela- 
tive rates  charged  over  the  entire  route,  and 
therefore  it  was  held  Xo  be  a  regulation  of  in- 


terstate commerce.  Our  Act  is  no  such  thing. 
Its  operation  is  local.  It  has  no  foreign  aspect. 
It  does  not  look  across  state  lines,  or  at- 
tempt to  interfere  with  or  affect  the  carrier  out- 
side of  this  State.  It  is  not  an  attempt  to  regu- 
late interstate  commerce,  but,  dealing  with  its 
own  creatures,  which  have  a  local  existence,  it 
makes  a  police  regulation  operative  in  Missis- 
sippi on  the  earner,  and  easv  to  be  complied 
with,  by  the  employment  for  local  travel  of  the 
cars  prescribed. 


UNITED  STATES  COURT  OF  CLAIMS. 


THE  THINGVALLA  LINE  et  al. 

V, 

UNITED  STATES. 

(....Ct  Claims....). 

!•  The  jurlBdletion  of  this  court  to  find  the 
facts,  make  conclusions  of  law,  and  give  opinions 
in  matters  referred  to  it  by  heads  of  the  execu- 
tive departments,  without  entering  Judgments,  is 
not  restricted  by  section  1066,  Revised  Statutes, 
forbidding  Jurisdiction  of  claims  dependent  on  a 
treaty. 

2.  If  any  prorisioiis  of  the  Tmmlgpratlon 

Act  are  in  conflict  with  a  pre-existing  treaty 
with  a  foreign  nation,  the  provisions  of  the  Act 
must  prevail  in  all  Judicial  courts  of  this  country. 

8.  Head-money,  at  the  rate  of  fifty  cents 
per  passenffery  paid  by  owners  of  a  Danish 
vesseu  on  foreign  passengers  landed  by  it.  was 
not,  by  reason  of  the  Treaty  with  Denmark,  or 
section  4827,  Revised  Statutes,  illegal,  improper,  or 
excessive,  and  the  secretary  of  the  treasury  has 
no  authority  to  refund  it. 

(March  U,  1889.) 

THE  facts  are  stated  in  the  opinion. 
Mr.    Phil.  B.    Thompson,    Jr.,   for 
claimant. 

Mca/trB.  Felix  Brannigfan,ilM^|^^^^-  6en., 
^nd  6r«/2. Robert  A.  Howard  for  defeudants. 

Richardson,  0%.  J,,  delivered  the  opinion 
of  the  court: 

The  claimants  were  the  owners  and  the 
agents  respectively  of  the  Danish  steamship, 
Getter,  which  having  cleared  from  the  Port  of 
€openhafi[en,  in  Denmark,  arrived  in  the  Port 
of  New  1  ork,  and  upon  the  entry  thereof  at 
the  custom-house,  August  3, 1888,  the  collector 
of  that  port  collected  of  them  the  sum  of  $366.- 
50  upon  733  passeneers,  not  citizens  of  the 
United  States,  then  landed  from  said  vessel. 
This  was  done  in  accordance  with  the  require- 
ment of  the  Act  of  August  8, 1882,  chap.  876, 
entitled  "An  Act  to  Regulate  Immigration'' 
(22  Stat,  at  L.  214),  which  provides  in  section  1: 

"That  there  shall  be  levied,  collected,  and 
paid  a  duty  of  fifty  cents  for  each  and  every 
passenger  not  a  citizen  of  the  United  States 
who  shall  come  by  steam  or  sail  vessel  from  a 
foreign  port  to  any  port  within  the  United 
States.  The  said  duty  shall  be  paid  to  the  col- 
lector of  customs  of  the  port  to  which  such 
passenger  shall  come,  or  if  there  be  no  collec- 


tor  at  such  port,  then  to  the  collector  of  cus- 
toms nearest  thereto,  by  the  master,  owner, 
agent,  or  consignee  of  every  such  vessel,  within 
twenty-four  hours  after  the  entry  thereof  into 
such  port."  etc. 

The  claimants  made  application  to  the  secre- 
tary of  the  treasury  to  refund  the  money  so 
collected,  in  exercise  of  his  power  under  sec- 
tion 26  of  Act  of  June  26,  1884,  chap.  121  (23 
Stat  at  L.  59),  which  is  as  follows: 

"Sec.  26.  That  whenever  any  fine,  penalty, 
forfeiture,  exaction,  or  charge,  arising  under 
the  laws  relatins:  to  vessels  or  seamen,  has  been 
paid  to  any  collector  of  customs,  or  consular 
ofllcer,  and  application  has  been  made  within 
one  year  from  such  payment  for  the  refunding 
or  remission  of  the  same,  the  secretary  of  the 
treasury,  if  on  investigation  he  finds  such  fine, 
penalty,  forfeiture,  exaction,  or  charge  was  il- 
legally, improperly,  or  excessively  imposed, 
shall  have  the  power,  either  before  or  after 
the  same  has  been  covered  into  the  treasury,  to 
refund  so  much  of  such  fine,  penalty,  forfeit- 
ure, exaction,  or  charge  as  he  may  think  proper, 
from  any  moneys  in  the  treasury  not-otherwise 
appropriated." 

Controverted  questions  of  law  having  arisen 
upon  that  application,  the  secretary  of  the 
treasury,  at  the  request  of  the  claimants,  trans- 
mitted the  same  to  this  court  under  the  provis- 
ions of  section  12  of  the  Act  of  March  8, 1887, 
chap.  869  (24  Stat,  at  L.  607). 

One  of  the  grounds  upon  which  the  claim- 
ants rely  to  show  that  the  money  was  illegally 
collected  is  the  allegation  that  such  collection 
is  in  violation  of  the  terms  of  the  Treaty  of 
1826  (8  Stat,  at  L.  840),  reaffimed  in  1857  (11 
Stat,  at  L.  720).  On  that  account  the  counsel 
for  the  United  States  insist  that  the  court  has 
no  jurisdiction,  and  cannot  make  any  finding 
of  facts  and  conclusions  of  law  as  required  by 
said  Act  of  March  8, 1887,  by  reason  of  the 
prohibition  contained  in  the  following  section 
of  the  Revised  Statutes: 

"Sec.  1066.  The  jurisdiction  of  the  said  court 
shall  not  extend  to  any  claim  against  the  (Gov- 
ernment not  pending  therein  on  December  1, 
1862,  growing  out  of  or  dependent  on  any 
treaty  stipulation,  entered  into  with  foreign 
nations  or  with  the  Indian  tribes." 

We  hold  now  as  we  held  in  Ohickcuato  Na- 
Hon  V.  U.  8.  22  Ct.  CI.  247,  that  the  restriction 
of  that  section  does  not  apply  to  the  peculiar 
jurisdiction  of  this  court  conferred  by  the 
Bowman  Act  of  1883  (22  Stat,  at  L.  485),  and 
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by  section  12  of  the  Act  of  March  8,  1887,  be- 
fore cited.  The  Acts  cod f erring  jurisdiction 
upon  the  court  to  find  tue  facts,  make  conclu- 
sions of  law,  and  five  opinions  in  matters  re- 
,  ferred  by  heads  of  the  executive  departments 
without  entering  Judgments,  are  of  later  date 
than  the  Revised  Statutes,  and  they  contain  no 
such  restriction.  It  is  sufficient  to.  refer  to  the 
Chickasaw  Nation  Cam  for  a  full  exposition  of 
our  views  on  the  subject 

We  shall  therefore  proceed  to  a  consideration 
of  the  law  upon  the  facts  admitted. 

The  Treaty  between  the  United  States  and 
Denmark  (8  Stat  at  L.  840,  and  11  Stat  at  L. 
720)  contains  the  following  articles: 

'*Art.  I.  The  contracting  parties  desiring  to 
live  in  peace  and  harmony  with  all  the  other 
nations  of  the  earth  by  means  of  a  policy  frank 
and  equally  friendly  to  all,  engage  mutually 
not  to  grant  any  particular  favor  to  other  na^ 
tions  in  respect  of  commerce  and  navigation 
which  shall  not  immediately  become  common 
to  the  other  party,  who  shall  enjoy  the  same 
freely  if  the  concession  were  freely  made,  or 
on  allowing  the  same  compensation  if  the  con- 
cession were  conditional." 

"Art.  U.  The  contracting  parties  being  like- 
wise desirous  of  placing  the  commerce  and  nav- 
igation of  their  respective  countries  on  the  lib- 
eral basis  of  perfect  equality  and  reciprocity, 
mutually  agree  that  the  citizens  and  subjects  of 
each  may  nequent  all  the  coasts  and  countries 
of  the  other  (with  the  exception  hereinafter 
provided  for  in  the  sixth  article),  and  reside 
and  trade  there  in  all  kinds  of  produce,  manu- 
factures, and  merchandise;  and  they  shall  enjoy 
idl  the  rights,  privileges,  and  exemptions  in 
navigation  and  commerce  which  native  citizens 
or  subjects  do  or  shall  enjoy,  submitting  them- 
selves to  the  laws,  decrees,  and  usages  there  es- 
tablished to  which  native  citizens  or  subjects 
are  subjected.  Bat  it  is  understood  that  this 
article  does  not  include  the  coasting  trade  of 
either  country,  the  regulation  of  which  is  re- 
served by  the  parties,  respectively,  according 
to  their  own  sepaiate  laws." 

The  claimants  urge  that  the  collection  of  this 
duty  or  tax  is  in  violation  of  that  Treaty  for 
two  reasons* 

1.  The  Act  of  1882  excepte  citizens  of  the 
United  States  from  those  passengers  on  account 
of  whom  the  dutv  is  levied,  and  so  the  claim- 
ants allege  that  tne  citizens  of  Denmark  are  en- 
titled by  the  Treaty  to  the  same  exemption. 

2.  The  Act  of  June  26,  1884,  chap.  121,  §22 
(22  Stat  at  L.  58),  makes  a  further  exception 
of  *'passen^rB  coming  by  vessels  employed  ex- 
clusively m  trade  iStween  the  ports  of  Uie 
United  States  and  the  ports  of  the  Dominion 
of  Canada  or  the  ports  of  Mexico,"  and  so  the 
claimants  allege,  this  being  a  grant  of  a  par- 
ticular favor  to  Mexico  and  Canada,  the  citizens 
of  Denmark  are  entitled  to  the  same  favor  by 
reason  of  the  first  article  of  the  Treaty. 

In  the  HmdrMoney  Canes,  112  U.  S.  580  [28 
L.  ed.  798],  to  which  the  present  claimants 
were  parties,  the  record  and  briefs  show  that 
both  these  points  were  presented  to  the  court 
and  relied  upon  by  the'  plaintiflfs.  From  the 
opinion  it  is  apparent  that  they  made  no  im- 
pression upon  the  court.  The  cases  were  de- 
cided in  favor  of  the  defendants,  and  it  was 
distinctly  held  that  even  if  any  of  the  provis- 1 
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ions  of  the  Immigration  Act  are  in  conflict 
with  a  pre-existing  treaty  with  a  foreign  nation, 
the  provisions  of  the  Act  must  prevail  in  all 
the  judicial  courts  of  this  country.  The  claim- 
ants counsel  seeks  to  have  great  force  given  to 
the  word  "improperly"  in  the  refunding  sec- 
tion, 26,  of  the  Act  of  1884,  hereinbefore  quoted,. ' 
and  he  argues  that  if  there  be  such  conflict,  the 
secretary  may  regard  the  tax  as  improperly  col- 
lected, because  it  might  involve  the  country  ii» 
a  controversy  with  a  foreign  nation.  We  can- 
not concur  in  these  positions  taken  by  the  claim- 
ants. In  our  opinion  the  woid  "improperly" 
adds  nothing  in  effect  to  the  words  "illegafiv 
or  excessively  imposed,"  with  which  it  is 
grouped  in  the  section,  and  that  if  the  provis- 
ions of  the  Act  are  to  prevail  in  all  the  courts 
of  this  country,  as  the  supreme  court  says  they 
are,  they  are  equally  binding  on  the  secretarv 
of  the  treasury,  who  must  obey  the  law  as  ail 
officers  of  the  government  are  bound  tp  do. 
See  also  Bariram  v.  Robertson,  122  U.  S.  117 
[30  L.  ed.  1119];  Whitney  v.  Bobertson,  124  U. 
S.  190  [31 L.  ed.  386] ;  KeUy  v.  Bedden,124:  U.  S, 
196j:81  L.  ed.  889]. 

There  is  another  point  raised  in  these  cases 
which  was  not  presented  in  the  Head-Money 
Cases,  and  which  must  be  considered  here. 
The  claimants  insist  that  the  citizens  of  Den- 
mark are  exempt  from  the  provisions  of  the 
Immigration  Act  of  1882,  by  reason  of  the  fol> 
lowing  section  of  the  Revised  Statutes,  found 
at  the  end  of  chapter  3,  entitled  "Tonnage  Du- 
ties," in  title  48,  entitled  "Regulation  of  Com- 
merce and  Navigation:" 

"Sec.  4227.  Nothing  contained  in  this  title 
shall  be  deemed  in  any  wise  to  impair  any  rights 
and  privileges  which  have  been,  or  may  be,  ac- 
quired by  any  foreup  nation  under  the  laws 
and  treaties  of  the  United  States  relative  to  the 
duty  on  tonnage  of  vessels,  or  any  other  duty 
on  vessels." 

The  argument  is  that  the  Immigration  Act 
relates  to  commerce  and  navigation,  and  so  ia 
in  amendment  of  said  title  48  of  the  Revised 
Statutes,  and  is  to  be  construed  as  though  it 
were  incorporated  into  and  formed  part  of  that 
title,  where  it  would  be  limited  by  the  provis- 
ions of  said  section  4227. 

In  our  opinion  this  argument  is  not  sound: 
and  we  cannot  adopt  it  as  l^&ding  to  the  true 
construction  of  the  statutes.  While  the  Act 
does,  in  a  certain  sense,  relate  to  commerce  and 
navigation,  we  are  unable  to  find  any  of  the 
numerous  sections  of  the  nine  chapters  of  title 
48  of  the  Revised  Statutes  which  are  in  the 
least  amended  or  affected  by  it.  The  Act  con- 
tains entirely  new  and  independent  legislation, 
and  makes  no  reference  to  pre-existing  laws. 
It  is  entitled  "An  Act  to  Regrnlate  Immigra- 
tion," and  its  place  in  the  Revised  Statutes,  if 
it  were  to  be  incorporated  therein,  would  be  in 
"Title  2l»—Immiffration," 

Moreover,  section  4227,  upon  which  the 
claimants  rely  as  controlling  this  Act  of  1882. 
was  a  reproduction  in  condensed  language  of 
section  3,  chapter  107,  of  the  Act  of  Apnl  27, 
1816  (8  Stat,  at  L.  314),  §  1,  chap.  3,  of  the  Act 
of  January  14,  1817(3  Stat  atL.  344),  and  §  lo. 
chap.  163,  of  the  Act  of  Julv  14, 1862  (12  t^Uit. 
at  L.  558),  wherein  the  provisions  relate  only  to* 
duties  on  tonnage,  and  it  is  now  found  in  a 
chapter  of  the  Revised  Statutes  entitled  Tonnage- 
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Jhitiei,  To  extend  its  force  so  as  to  affect  sab- 
teqaent  lefialation  on  the  subject  of  immigrar 
tion  woald  be  contrary  to  the  rules  of  construc- 
tion of  statutes  and  against  the  clear  intent  of 
Congress. 

On  the  whole  etue  our  eondusion  of  law  is  that 
the  head-moMff  paid  by  the  daimante  was  not  iU 


^o^y,  improperly,  or  excessivdy  imposed,  and" 
that  the  secretary  qf  the  treasury  has  no  authorit§r 
to  n^und  it 

The  clerk  will  certify  a  copy  of  the  foregoing 
findings  and  conclusion  of  law  to  the  treasury 
department,  by  which  the  case  was  transmitted- 
to  this  court 
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Leonard  HANGEN,  Bespt., 

V. 

Christian  HACHEMEISTER,  Appt. 

!•  An  a^ieement  that  the  mortgagor  of 
chattels  may  remain  in  poesession  and 

ten  or  dlspoee  of  the  mortgaired  property  for 
big  own  use  renders  the  mortgage  fraudulent 
as  to  creditors,  wheUier  the  agreement  be  con- 
tained in  the  instrument  or  is  independent  of  it. 

8.  The  agreement  may  be  a  tadtnnder- 
■tanding;  it  may  be  proved  by  parol  or  in- 
ferred from  the  fact  that  the  sales  were  permitted 
by  the  mortgagee. 

8*  The  administrator  of  the  deceased 
mortgagor  represents  the  creditors  and  has 
the  right  to  disaffirm  and  treat  as  void  the  mort- 
gage if  it  was  made  in  fraud  of  their  rights,  and 
in  such  case  has  the  right  to  take  poaaession  of 
the  property  mortgaged,  sell  it  at  public  auction, 
and  give  a  good  title  to  the  purchaser. 

4.  An  exception  to  the  admission  of  evi- 
dence is  not  available  where  the  evidence  was 
given  before  the  exception  was  taken,  and  there 
is  no  motion  to  strike  out  the  evidence. 

5.  Where  the  complaint  alleges  dam- 
age for  breaking  up  and  destroying  plaiutUTs 
business,  evidence  of  the  receipts  and  disburse- 
ments of  the  business  for  two  weeks  prior  to  the 
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Where  the  mortgage  was  given  with  the  tacit  or 
express  understanding  and  arrangement  between 
the  parties  that  the  mortgagor  should  be  permitted 
to  deal  in  the  property  for  his  own  benefit,  it  ren- 
dered the  mortgage  fraudulent  and  void  as  to  cred- 
itors. Wood  V.  Lowry,  17  Wend.  482;  Chatham 
Nat.  Bank  v.  O'Brien,  6  Hun,  281;  Oriswold  v.  Shel- 
don, 4  N.  T.  564;  Gardner  v.  McEwen,  19  N.  Y.  128; 
Rnasell  v.  Winne,  .87  N.  Y.  501;  Brackett  v.  Harvey, 
91  N.  Y.  214;  National  Park  Bank  v.  Whitmore,  40 
Hun,  600. 

Although  it  is  not  in  express  words  characterized 
as  a  mortgage,  nor  are  the  words  **sale"  **transfer*' 
or  **aaBdignment,^  to  be  found  therein,  it  takes  effect 
88  a  mortgage,  and  the  **lien  as  security*'  is  griven 
by  agreement;  or,  to  take  the  exact  words,  *Mt  is" 
between  the  parties  ^^further  agreed"  to  that  elTect. 
Reynolds  v.  Ellis,  4  Gent.  Bep.  282, 106  N.  Y.  123. 

Such  a  mortgage  is  void  ab  initio  as  to  creditors 
and  incumbrancers.  Brasher  v.  Christopher,  10 
Oolo.  284. 

Though  not  appearing  on  the  face  of  such  mort- 
gage, if  itb9  unndstakably  shown  by  evidence  ali- 
unde that  there  was  an  understanding  between  the 
mortgagor  and  mortgagee  that  the  former  should, 
after  the  execution  of  the  mortgage,  or  before, 
ooDtinae  to  deal  with  the  mortgaged  property  vir- 
tually as  his  own,  then*  the  court  may  declare  the 
mortgage  fraudulent  and  void.  Britton  v.  Criswel], 
QKiB.  8M. 
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time  of  its  being  broken  up  is  admissible  upon  (fie- 
question  as  to  the  amount  of  damages. 

6.  An  objectioii  to  evidence  of  aaagree*^ 
ment  as  irrelevant  and  incompetent  is  not  suifi- 
ciently  specific  to  raise  the  question  that  an  agent 
who  made  the  agreement  for  one  of  the  parties- 
was  not  authorized  to  make  it. 

7.  To  prove  the  value  of  the  property 
talcen*  evidence  of  the  amount  paid  for  it  three 
weeks-  before  is  admissible  where  there  is  no  pre- 
tense that  it  has  changed  in  value  during  that 
time. 


8.  Where  a  witness  is  ffemlHar  with- 
proper^  and  has  been  engaged  in  buying  and 
selling  it  for  eight  years,  he  is  competent  to  tes- 
tify his  Judgment  as  to  its  value. 

9.  A  request  by  delbndaat  to  the  court, 
to  charge  that  the  plaintiff  must  prove  that 
the  mortgagor  actually  sold  property  covered  by 
the  mortgage  and  applied  the  money  to  other 
purposes  than  the  mortgage  debt,  was  properly 
refused.  It  was  the  agreement  that  the  mort- 
gragor  might  sell  and  apply  the  proceeds  to  other 
purposes  that  vitiated  the  mortgage,  and  not  the- 
faot  that  such  sale  had  been  made. 

10.  Where  a  request  to  charge  is  incom-^ 
plete*  the  court  will  not  supply  words  to  make 
It  complete,  where  the  substance  of  the  intended 
request  has  already  been  charged. 

(June  18, 1888.) 


In  a  mortgage  covering  a  stock  of  goods  and  mer- 
chandise, the  reservation  to  the  mortgagor  of  the 
right  to  deal  with  the  property  mortgaged  as  his 
own  must  be  so  expressly  made  that  evidence  to  the- 
contrary  would  be  excluded  as  contradicting  the- 
writing,  to  warrant  a  court  in  declaring  the  mort- 
gage fraudulent  on  Its  face  because  of  such  reser- 
vation.  Ibid. 

A  contract  of  sale  providing  that  vendee  may  sell 
the  goods  as  a  retail  dealer,  and  that  the  legal  title 
shall  remain  in  vendor  until  the  price  is  paid,  and 
that  vendor  shall  be  the  legal  owner  of  a  fractional 
part  of  all  goods  in  vendee's  store,  which  shall  bear 
the  same  proportion  to  the  unpaid  purchase  price 
of  the  particular  goods  sold  by  said  vendor  as  the 
whole  ai^ount  of  goods  should  then  bear  to  said 
unpaid  purchase  price,-4s  not  a  legal  mortgage 
Blanchard  v.  Oookei  4  New  Eng.  Rep.  68, 144  Mass» 
207. 

In  replevin  for  chattels  claimed  by  plaintiff  un» 
der  a  mortgage  which  has  not  been  accompanied 
with  an  immediate  change  of  posBession,  it  is  in- 
cumbent on  plaintiff  to  show  that  the  mortgage- 
was  made  in  good  faith  and  without  any  intent  to< 
defraud  Manufacturers  &  T.  Bank  v.  Koch,  T 
Cent.  Bep.  6T8, 106  N.  Y.  680. 

When  not  frauduUnt, 

A  mortgagor  may  agree  with  the  mortgagee  to- 
expend  labor  upon  the  mortgaged  goods,  sell  them 
and  hand  over  the  proceeds  to  apply  on  the  mort- 


See  also  14  L.  K.  A.  190. 
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New  York  Court  of  Appeals. 


June, 


APPEAL  by  defendant  from  a  jud^ent  of 
the  Superior  Court  of  New  York  City,  Gen- 
eral Term,  in  favor  of  plaintiff  in  an  action  to 
recover  the  value  of  personal  property  unlaw- 
fully converted.    Affirmed, 
..  llie  facts  are  stated  in  the  opinion. 

Mr,  Henry  DailT-*  Jr.*  for  appellant: 

When  illegal  eviaence  has  been  admitted 
against  objection,  which  bears  in  the  least  de- 
gree on  the  result,  it  is  fatal. 

Baird  v.  QiUett,  47  N.  Y.  187, 188;  WorraU  v. 
ParmOee,  1  N.  Y.  519;  People  v.  Wiley,  8  HiU, 
214 

Any  evidence  bearing  on  the  Issue  erroneous- 
ty  admitted  is  nx)und  for  new  trial. 

O'Hagan  v.  iHUan,  76  N.  Y.  170;  Neadeeker 
T.  KohVberg,  81  N.  Y.  804,  805;  Ewwley  v.  Hat- 
ter, 9  Hun,  184 

It  was  error  for  the  court  to  charge  the  Jury 
on  an  assumed  state  of  facts  not  proved  or  be- 
fore him. 

Palmer  v.  Kdly,  66  N.  Y.  687;  Algur  v. 
Gardrher,  54  N.  Y.  360;  Storey  v.  Brennan,  15 
N.  Y.  526;  Small  v.  Smith,  1  Denio,  688;  Gale 
V.  WeUs,  12  Barb.  94;  Lak^  v.  Loomts,  2  Hun, 
516;  Pease  v.  Smith,  61  N.  Y.  487. 

Messrs,  Glover,  Sweesy  As  Glover,  for 
respondent: 

An  agreement  between  the  mortgagor  and 
the  mortgagee,  to  the  effect  that  the  mortgagor 
might  go  on  and  sell  the  stock  of  liquors,  etc., 
and  appropriate  the  proceeds  to  bis  own  use, 
avoids  the  mortgage  as  a  matter  of  law. 

EdgeUy,  Hart,  9N.  Y.  213;  RusseUy,  Winne, 
Z7  N.  Y.  591;  Southard  v.  Benner,  72  N.  Y.  424; 
Potts  V.  Eart,  99  N.  Y.  168;  Haiigen  v.  Hach- 
meister,  17  Jones  <&  S.  34. 


By  the  Statute  of  Frauds,  a  mortgage  not 
followed  by  actual  and  continued  change  of 
possession,  though  filed,  is  presumptively  fraud- 
ulent and  void  as  agaicst  creditors  and  pur- 
chasers 

3  Rev.  Stat.  6th  ed.  §§  5,  9,  p.  148;  Gardner 
V.  Adams,  12  Wend.  297;  Southard  v»  Benner, 
supra, 

A  chattel  mortgage  which  is  void  as  to  part 
of  the  chattels  covered  by  it  is  void  as  to  the 
whole. 

RusseU  V.  Winne,  supra. 

An  executor  or  administrator  may,  for  the 
benefit  of  creditors,  disaffirm,  treat  as  void,  and 
resist  all  transfers  in  fraud  of  the  rights  of  any 
creditor,  and  may  so  do  for  the  benefit  of  sim- 
ple contract  creditors. 

Laws  1858,  chap.  814;  Southard  v.  Benner, 
and  Potts  v.  Hart,  supra. 

A  fraudulent  grantee  cannot  call  upon  the 
creditors  of  his  grantor  to  restore  any  part  of 
the  consideration  as  a  condition  precedent 
to  their  right  to  avoid  the  fraudulent  trans- 
fer. 

Union  Nat.  Bank  v.  Warner,  12  Hun,  306; 
RusseU  V.  Winne,  supra. 

Evidence  of  what  plaintiff  paid  for  the  prop- 
erty shortly  before  it  was  taken  by  defendant 
was  proper  upon  the  question  of  its  value. 

Hoffman  v.  Conner,  76  N.  Y.  121. 

If  the  mortgage  was  fraudulent  and  void,  the 
loss  sustained  hj  plaintiff  during  the  period 
necessarily  occupied  in  refitting  the  place  was 
a  proper  element  of  damage. 

Wakeman  v.  Wheeler  &  W,  Mfg,  Oo,  2  Cent. 
Rep.  180,  101  N.  Y.  205;  SehiU  v.  Brokhahus, 
80  N.  Y.  614 


ffSfire  debt;  and  Id  such  a  case,  there  being  no  fraud, 
«  wroDffful  appropriation  of  a  portion  of  the 
money  received  from  the  sale  by  the  mortgagor  to 
his  own  use,  without  the  knowledge  or  consent  of 
the  mortgagee,  will  not  invalidate  the  mortgage. 
Oibbs  V.  Parsons,  2  New  Eng.  Bep.  912,  64  N.  H.  66. 

Where  a  borrower  sold  his  stock  in  trade  to  a 
bank  to  pay  an  indebtedness,  a  stipulation  that  the 
bank  should  employ  him  in  business,  if  the  purpose 
was  to  obtain  his  services  to  wmd  up  the  business 
and  turn  the  goods  into  money  for  the  benefit  of  the 
bank,  is  valid.  Smith  v.  Craft,  128  U.S.  436  (81 L.  ed. 
267). 

A  mortgagee  of  a  stock  of  goods  who  permits  the 
mortgagor  to  sell  the  goods  for  cash,  and  to  pay 
over  the  proceeds  upon  the  mortgage,  thereby  con- 
stitutes such  mortgagor  his  agent;  and  money  real- 
ized by  a  sale  of  the  goods  becomes  at  once  the 
funds  of  the  mortgagee,  which  the  law  applies  to 
his  indebtedness,  whether  the  same  are  ever  paid 
over  to  him  or  not.  Sperry  v.  Baldwin,  46  Hun,  128, 
U  N.  Y.  8.  B,  600. 

An  agreement  made  at  the  time  of  the  execution 
of  a  mortgage  on  a  stock  of  goods,  and  inserted 
therein,  that  the  mortgagror  may  sell  the  mort- 
gaged property  for  cash,  and  pay  over  the  proceeds 
to  the  mortgagee  to  apply  on  his  Indebtedness, 
does  not  render  the  mortgage  fraudulent  as  against 
creditors,    ibid. 

It  does  not  create  a  trust  \n  favor  of  the  mort- 
gagor under  Indiana  Bev.  Stat.  §  4921.  Mayer  v. 
Feig,  14  West.  Bep.  813, 114  Ind.  677. 

It  wiU  be  presumed  that  the  mortgagor  so  permit- 
ted to  sell  chattels,  does  so  under  an  agreement  to 
account  to  the  mortgagee.  New  v.  Sailors,  14  West. 
Bep.  810, 114  Ind.  407. 

U,  however,  it  affirmatively  appears  that  there 
was  no  understanding  that  the  mortgagor  should 
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account,  but  he  is  permitted  to  deal  with  the  prop- 
erty to  all  Intents  as  if  his  own,  an  inference  of 
fraud  arises  which  renders  the  mortgage  void  as  to 
creditors,   ibid. 

A  mortgage  duly  recorded  is  not  void  as  between 
the  parties  to  it,  or  as  to  a  third  person  whose  claim 
is  not  based  on  a  valuable  oonsideration,  from  the 
fact  that  It  permits  the  mortgagor  to  sell  personal 
property  covered  by  It  without  accounting  to  the 
mortgagee  for  the  proceeds.  McCoy  v.  Boley,  21 
Fla.8b8. 

A  chattel  mortgage  on  a  stock  of  goods  is  not 
rendered  fraudulent  by  reason  of  the  fact  that, 
before  the  mortgagee  took  possession  the  mort- 
gagor sold  a  small  portion  of  the  goods  and  applied 
the  proceeds  to  his  own  use.  Bperry  v.  Baldwin, 
mipra. 

It  is  sufficient  to  Its  validity  if  the  property  is  de- 
livered to,  and  retained  by  the  mortgagee  before 
the  rights  of  third  parties  have  attached.  Blanch- 
ard  V.  Ckx)ke,  4  New  Eng.  Bep.  68, 144  Mass.  207. 

BeUjiniing  voeseasion  by  martaaaor, 

A  chattel  mortgage,  in  the  absence  of  a  transfer 
of  the  possession  of  the  mortgaged  property,  is 
void,  except  as  between  the  parties,  unless  record- 
ed in  the  county  in  which  the  mortgagor  resides. 
Phillips  V.  Sohall,  8  West  Bep.  756, 21  Mo.  App.  38. 

In  Michigan  a  chattel  mortgage  filed  within  a  rea- 
sonable time  is  not  absolutely  void  or  fraudulent 
as  to  creditors  of  the  mortgagor,  although  it  pro- 
vides for  the  mortgagor's  continuing  m  possession. 
People's  Sav.  Bank  v.  Bates,  120  IT.  &  666  (80  L.  ed. 
754). 

An  agreement  that  the  mortgagor  of  a  stock  of 
goods  should  remain  in  possession  of  the  property 
wUl  not  of  itself  vitiate  the  security,  where  it  is 
made  to  appear  that  the  transaction  was  not  in- 


1889. 


Hakgbn  y.  Hachsmeister. 
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Haiifht,  J,,  delivered  the  opinion-  of  the 
court: 

This  action  was  brought  to  recover  the  value 
of  certain  personal  property,  consisting  of  bar 
fixtures,  gas  fixtures,  water  fixtures,  f)umps, 
counters,  tables,  chaii-s,  glass-ware,  window- 
shades,  and  other  property  contained  in  the 
saloon  at  Ko.  44  Clinton  Place,  in  the  City  of 
New  York,  which  it  is  alleged  was  wrongfully 
and  unlawfully  taken  from  the  plaintiff  by  the 
defendant,  carried  away  and  converted  to  his 
own  use:  and  also  for  damages  for  breaking 
up  and  injuring  the  plaintiff's  business,  reputa- 
tion, and  credit.  The  defense  is  that  the  prop- 
erty was  taken  by  virtue  of  a  chattel  mortgage. 

It  appears  that  in  the  year  1877  a  young  man 
by  the  name  of  George  A.  Von  Rauscher  was 
engaged  in  conducting  a  saloon  at  the  place  in 
question,  and  that  upon  the  19th  day  of  Octo- 
ber, 1877,  he  died;  that  the  public  administra- 
tor of  the  city  was  appointed  the  administrator 
of  his  estate,  and  as  such  took  possession  of 
bis  personal  property,  and  thereafter  and  on 
the  27th  of  October,  1877,  sold  at  public  auc- 
tion the  furniture,  fixtures,  and  appurtenances 
of  the  saloon  to  the  plaintiff,  for  the  sum  of 
|483,  who  thereupon  entered  into  the  posses- 
sion of  the  place,  and  continued  the  business 
with  the  property  thus  purchased;  that  about 
the  middle  of  November  thereafter  the  defend- 
ant, who  is  a  member  of  the  firm  of  George 
Ringler  «fc  Co.,  entered  the  premises  with  a 
nimiber  of  men,  and  took  and  carried  away  the 
property  in  controversy.  It  further  appears 
that  on  the  1st  day  of  November,  1876,  Von 
Rauscher  executed  to  one  August  Von  Rauscher 
a  chattel  mortgage  upon  the  wines,  liquors,  ar- 


ticles of  furniture  belonging  to  him,  and  all 
other  goods  and  chattels  mentioned  in  a  sched- 
ule annexed,  that  was  at  that  time  in  the  saloon 
at  44  Clinton  Place,  New  York,  to  secure  the 
payment  of  a  promissory  note  for  $340,  paya- 
ble in  one  year  from  date.  The  mortgage  pro- 
vided that  until  default  be  made  in  the  pay- 
ment the  mortgagor  was  to  remain  and  con- 
tinue in  the  quiet  and  peaceable  possession  of 
the  said  goods  and  chattels,  and  the  full  and 
free  enjoyment  of  the  same.  The  schedule  an- 
nexed enumerated  the  chairs,  tables,  counters, 
bar  fixtures,  etc.,  contained  in  the  saloon,  in- 
cluding the  stock  of  wines,  ales,  liquors,  and 
cigars.  This  mortgage  was  subsequently  as- 
signed to  the  firm  of  George  Ringler  &  Co., 
who  were  the  owners  of  it  at  the  time  the  prop- 
er^ was  taken  by  the  defendant 

Upon  the  trial  the  plaintiff  claimed  that  the 
mortgage  was  fraudulent  and  void  for  the  rea- 
sons: first,  that  Von  Rauscher,  the  mortgagor, 
at  the  time  it  was  executed,  was  an  infant  un- 
der the  age  of  twenty-one  years;  and,  aeeandf 
that  it  was  executed  under  an  agreement  that 
he  should  continue  in  the  possession  of  the 
property,  and  have  the  full  and  free  enjoyment 
of  it,  with  the  right  to  sell  and  dispose  of  tiie 
wines,  ales,  liquors,  and  cigars  for  his  own 
benefit  and  advantage,  without  applying  the 
proceeds  upon  the  mortage  debt. 

As  to  the  claim  of  infancy  the  trial  court 
held  and  decided  that  it  was  not  established, 
and  only  submitted  to  the  jury  tlie  question  as 
to  whether  there  was  an  agreement  that  the 
mortgagor  was  to  have  the  right  to  sell  and 
dispose  of  the  property  mentioned,  and  to  re- 
tain the  proceeds  thereof.    The  jury  found  a 


tended  to  cheat  or  defraud  oreditors.  Sperry  v. 
Baldwin,  46  Hun,  123,  U  N.  Y.  S.  R.  600. 
•  Where  there  was  not  only  no  delivery  or  change 
of  possession  of  the  things  covered  by  the  agree- 
ment, but  it  was  understood  between  the  parties 
that  there  should  be  neither.  It  was  void  both  at 
common  law  (Twyne^s  Case,  8  Ooke,  80  b^  and  by 
statute.  2  Rev.  Stat.  136,  §  6;  Reynolds  v.  Ellis,  4 
CenL  Rep.  282, 103  N:  Y.  128. 

A  chattel  mortgage,  although  it  provided  that  the 
mortgag-or  was  to  retain  possession  of  the  goods 
until  notes  given  by  him  should  mature,  was  not  on 
its  face,  as  a  matter  of  law,  fraudulent,  it  not  ap- 
pearing thereon  that  the  mortgagor  was  to  sell  the 
goods  on  his  own  account  and  make  no  return  of 
the  proceeds.  Hisey  v.  Goodwin,  7  West.  Rep.  119, 
110  Mo.  866. 

The  original  mortgage,  because  it  permitted  the 
mortgagor  to  retain  in  his  possession  and  use  the 
mortgacred  property,  could  not  be  attacked  where 
the  mortgage  did  not  contemplate  that  the  prop- 
erty would  be  in  the  mortgagor's  possession  when 
their  debt  should  mature.  Hitchler  v.  Citizens 
Bank,  63  Miss.  408. 

Where  the  vendor  remains  in  possession,  it  is  or- 
dinarily a  badge  of  fraud  and  requires  explanation. 
Warner  v.  Norton,  61  U.  S.  20  How.  448  (15  L.  ed. 
S60}. 

Where  possession  of  mortgaged  property  is  re- 
tained by  the  mortgagor,  the  burden  of  proof  rests 
on  ttie  mortgagee  to  show  good  faith.  Bannon  v. 
Bowler,  84  Minn.  416. 

That  a  mortgagor  of  chattels  remains  in  the  act- 
ual possession  of  the  property  after  the  execution 
of  the  mortgage  raises  a  leiral  presumption  that  it 
was  executed  for  a  fraudulent  purpose;  and  such 
presumption  becomes  conclusive  unless  the  mort- 
iHkgee  (diows  that  it  was  made  in  good  faith  and 
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without  any  intent  to  defraud  the  creditors  of  the 
mortgagor.  Sperry  v.  Baldwin,  46  Hun,  128, 11  N. 
Y.  S.  B.  609. 

When  personal  property  is  mortgaged  without  a 
delivery  thereof  to  the  mortgagee,  and  the  mort- 
gage is  not  recorded,  as  required  by  Rev.  Stat. 
§  2G08,  a  party  who  buys  the  property  of  the  mort- 
gagor and  takes  possession  of  it,  although  he  has 
knowledge  of  the  mortgage,  will  hold  it  against  the 
mortgagee.  Crawford  v.  Barter,  5  West.  Rep.  87, 89 
Mo.  App.  631. 

Btf^atnifia  po«K9sU>n,  vfUh  power  of  aaie. 

A  chattel  mortgage  is  not  void  as  a  matter  of  law 
because  it  permits  mortgagor  to  remain  in  posses- 
sion and  sell  the  goods  in  the  ordinary  course  of 
business.  Blanchard  v.  Cooke,  4  New  Bug.  Bep.  68, 
144  Mass.  207. 

A  mortgage,  by  a  saloon  keeper,  of  certain  fur- 
niture and  liquors,  the  mortgagor  continuing  in 
possession  of  the  property,  was  held  valid  as  to  the 
furniture,  but  void  as  to  the  liquors,  if  it  was  the 
intention  of  the  mortgagee  to  allow  the  mortgagor 
to  sell  the  same  in  the  ordinary  course  of  trade. 
Cook  V.  Halscll,  65  Tex.  1. 

When  it  appears  that  under  a  mortgage  convey- 
ing goods  and  merchandise  the  mortgagor  is  to  re- 
tain possession  of  the  goods,  and  to  sell  and  to  dis- 
pose of  them  In  the  usual  course  of  business  for  his 
own  benefit,  such  mortgage  is  void  as  to  creditors. 
Bullene  v.  Barret,  8  West.  Rep.  218, 87  Mo.  186;  Wil- 
SOD  V.  Yoight,  9  Colo.  614. 

Under  Rev.  Stat.  1881,  §  4924,  a  fraudulent  intent 
cannot  be  Judicially  inferred  from  the  fact  that  a 
chattel  mortgage  permitted  the  mortgagor  to  re- 
main in  possession,  with  liberty  to  sell  the  property, 
even  though  he  be  not  required  to  account  for  the 
proceeds  of  such  sale.    Whetiier  such  a  mortgage 


140 


New  Yokk  Couht  op  Appeals. 


June, 


verdict  in  favor  of  the  plaintiff  for  the  value 
of  the  property  taken,  thus  finding  that  such 
agreement  was  made. 

In  the  case  of  Southard  v.  Benner,  72  N.  Y. 
424,  it  was  held  that  if,  at  the  time  of  the  exe- 
cution of  a  chattel  mortgage  upon  a  stock  of 
merchandise,  it  is  understood  and  agreed  be- 
tween the  parties  that  the  mortgagor  mav  sell 
the  stock  and  use  the  proceeds  in  his  business, 
and  the  agreement  is  carried  out,  the  mortgagor 
making  tne  sales  with  the  knowledge  of  the 
mortgagee,  the  transaction  is  fraudulent,  in  law, 
as  a^nst  the  creditors  of  the  mortgagor.  It 
was  further  held  in  that  case  that  such  an 
agreement  might  be  proved  by  parol,  or  inferred 
from  the  fact  that  the  mortgagee  nad  permitted 
the  sales  to  be  made. 

In  the  case  of  Potts  v.  Hart,  99  N.  T.  168,  it 
was  held  that  the  mortgage  would  be  void, 
when  it  is  given  with  a  tacit  understanding  that 
such  sales  maybe  made;  and  in  the  case  of 
Russea  V.  Winne,  87  N.  Y.  5Ul,  it  was  held  that 
an  agreement  that  the  mortgagor  may  remain 
in  possession,  and  sell  or  dispose  of  the  mort- 
gaged property  for  his  own  use,  rendered  the 
mortgage  fraudulent  as  to  creditors,  whether 
the  agreement  be  contained  in  the  instrument, 
or  was  independent  of  it,  and  that,  if  it  was 
void  as  to  a  part  of  the  chattels  covered  by  it, 
it  was  void  as  to  the  whole. 

The  wines,  ales,  liquors,  and  cigars  consti- 
tuted the  stock  of  merchandise  embraced  in  the 
mortgage.  The  administrator  represented  the 
creditors  as  well  as  the  estate.  As  such  he  had 
the  right  to  disaffirm  and  treat  as  void  the 
mortgage,  if  it  was  made  in  fraud  of  the  rights 


of  creditors.  It  appears  that  there  were  other 
creditors  of  the  deceased,  and  it  is  understood 
that  he  was  insolvent  The  administrator^ 
therefore,  had  the  ri^ht  to  take  possession  of 
the  property,  to  sell  it  at  public  auction,  and 
give  a  good  title  to  the  purchaser,  provided  the 
agreement  complained  of  was  in  fact  made. 

As  we  have  seen,  the  agreement  may  be  a 
tacit  understanding;  it  may  be  proved  by  parol, 
or  inferred  from  the  fact  that  the  sales  were 
permitted  by  the  mortgagee.  The  first  bit  of 
evidence  we  have  upon  the  subject  appears  in 
the  provisions  of  the  mortgage,  m  which  it  was 
agreed  that  the  mortgagor  Eu&ould  remain  and 
continue  in  the  quiet  and  peaceable  possession 
of  the  goods  and  chattels,  and  have  the  full  and 
free  enjoyment  of  the  same,  until  default  was 
made  in  the  payment,  whlc^  was  a  year  from 
the  date  of  the  instniment. 

There  was  further  evidence  to  the  effect  that 
the  mortgagee  was  a  brother  of  the  mortgagor, 
and  that  ne  had  loaned  the  mortgagor  the  sum 
of  $840,  to  enable  him  to  carry  on  the  saloon. 
The  stock  in  trade  consisted  of  wines,  ales,, 
liquors,  and  cigars.  The  business  engaged  in 
consisted  of  the  sale  of  these  commodities,  and 
if  they  could  not  be  sold  the  mortgagor  could 
not  well  conduct  his  business  of  keeping  a  sa> 
loon.  It  further  appears  from  the  evidence 
that  the  mortgagor  did  continue  the  business  of 
running  the  saloon  down  to  about  the  time  of 
his  death,  conducting  it  in  the  usual  way.  It 
appears  to  us  that  the  iury  had  the  right  to  in- 
fer from  these  facts  that  it  was  mutually  un- 
derstood between  the  parties  that  the  mortgagor 
should  have  the  right  to  sell  and  dispose  of  the 


is  actually  fraudulent  Is  a  question  of  fact.  Sttx  v. 
Sadler,  7  West.  Kep.  412, 109  Ind.  25i;  Fisher  v.  Sy- 
feiB,  7  West.  Rep.  918, 109  Ind.  51i. 

A  chattel  mortgage  is  void  as  to  creditors  of  the 
mortgagor  under  Rev.  Stat.  S  2486,  where  he  has  the 
right  to  the  possession  of  the  goods,  wit^  power  to 
sell  them;  but  such  mortgage  is  valid  between  the 
parties.  Wood  v.  Hall,  5  West  Rep.  68, 23  Mo.  App. 
110. 

The  fact  that  a  mortgagor  of  a  stock  of  goods 
continued  in  possession,  sold  the  same,  and  failed  to 
account  to  the  mortgagee,  will  not  authorize  an  in- 
struction to  the  Jury  that  the  mortgage  was  fraudu- 
lent as  to  other  creditors  of  the  mortgagor,  but 
may  be  evidence  from  which  the  Jury  may  find 
fraud.  Hopkins  v.  HaatifigB,  8  West.  Rep.  401,  21 
Mo.  App.  268. 

A  stipulation,  in  a  chattel  mortgage,  that  mort- 
gagor was  to  remain  In  possession  with  authority 
to  sell  and  apply  the  proceeds  to  the  payment  of 
the  secured  debt,  does  not  render  the  mortgage 
fraudulent.  It  is  otherwise  where  mortgagor  is  to 
apply  tL  e  proceeds  for  his  own  benefit.  Hubbell  v. 
Allen.  7  West  Rep.  784, 90  Mo.  G74;  Howard  v.  Rohlf- 
ing,  86  Kan.  867. 

Creditors  al  lairgc  cannot  osmU  mortgage. 

The  general  creditors  of  a  mortgagor  of  chattels 
have  no  right  to  assail  a  mortgage,  or  other  con- 
veyance of  property  made  by  him  as  Invalid  until 
they  have  secured  a  lien  thereon  by  levy  under  a 
Judgment  and  execution,  or,  by  some  other  method, 
have  acquired  a  legal  or  equitable  interest  in  the 
property.  Geery  v.  Geery,  68  N.  Y.  286;  Sullivan  v. 
MiUer,  9  Cent.  Rep.  477, 106  N.  Y.  641. 

A  creditor  at  large  cannot,  before  reducing  his 
claim  to  judgment,  maintain  an  action  to  set  an  as- 
sign men  t  aside  as  fraudulent.  Rosenberg  v.  Block, 
2  Cent,  Rep.  911, 102  N.  Y.  260. 

5  L.  R.  A. 


It  will  not  follow  because  the  assignee  or  receiver 
could  not  maintain  an  action  hlmsfllf  to  set  aside 
the  mortgages  under  the  authority  of  chapter  814 
of  the  Laws  of  1858,  as  he  probably  could  not,  that 
these  creditors  could  maintain  a  suit  for  that  pur- 
pose,   SuUivan  v.  Miller,  40  Hun,  519. 

The  creditor  can  assert  no  right  until  by  Judg- 
ment and  execution  he  has  a  lien,  or  a  right  to  a 
lien,  upon  the  spedflc  property:  but,  in  favor  of  an 
assignee  for  his  benefit,  the  Legislacure  has  substi- 
tuted a  statutory  right  in  place  of  these  conditions. 
Reynolds  v.  Ellis,  4  Cent.  Rep.  282, 106  N.  Y.  128. 

Trustees  may  ossafl  fraudulent  transfers. 

An  assignee  for  creditors  under  a  general  assign- 
ment may  assail  fraudulent  transfers  made  by  as- 
signor prior  to  the  assignment,  by  action  to  set 
them  aside.  Re  Cornell,  110  N.  Y.  860;  Bail  v.  Slaf- 
ten,  06  N.  Y.  622;  Lichtenberg  v.  Herdtf elder,  4  Cent. 
Rep.887,10BN.  Y.d06. 

It  would  be  his  duty  so  to  do  in  a  proper  case,  and 
his  negligent  omission  of  this  duty  would  constitute- 
a  breach  of  trust.    JE2e  Cohn,  78  N.  Y.  248. 

It  is  the  duty  of  the  executors  to  pursue  the  real 
estate  and  recdaim  it  for  the  benefit  of  the  persons 
interested  in  the  estate  of  the  testator,  and  no  one 
creditor  can  appropriate  it  for  his  sole  benefit. 
Spring  V.  Short,  90  N.  Y.  588;  Crouse  v.  Frothlng- 
ham,  07  N.  Y.  106;  Lichtenberg  v.  Herdtfelder,  4- 
Cent.  Rep.  887, 108  N.  Y.  807. 

Exceptions;  when  not  reocwded. 

Exceptions,  in  the  main  general,  no  specifio 
grounds  being  stated,  may  be  regarded  as  value- 
less, raising  no  question  in  consequence  of  their 
general  character.  Tooley  v.  Bacon,  70  N.  Y.  84; 
Levin  V.  Russell,  42  N.  Y.  261;  Daly  v.  Byrne,  77  N. 
Y.  182:  Schiie  v.  Brokhahus,  80  N.  Y.  614;  People  v. 
Noelke,  29  Hun,  46L 
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merchandise  embraced  in  the  mortgage  for  and 
<m  his  own  account,  and  that  the  mortgage  was 
consequently  void  as  against  creditors.  This 
qoestion  was  submitted  to  the  lury  without  ex- 
ception on  the  part  of  the  deiendant,  and  we 
must  regard  the  parties  as  concluded  by  the 
hiding. 

Upon  the  trial  evidence  was  given  tending  to 
show  the  plaintiff's  receipts  from  sales  made 
each  day  for  two  weeks  before  the  property 
was  taken.  After  the  evidence  had  been  taken, 
the  objection  was  made  that  there  was  no 
•claim  made  for  such  damages.  The  objection 
was  overruled,  and  an  exception  was  taken. 
Bridence  was  also  given  showing  the  expenses 
<each  day.  The  exception  is  not  available  here, 
for  the  reason  that  the  objection  was  not  made 
in  time,  and  there  was  no  motion  to  strike  out 
the  evidence  taken.  But  such  damages  were 
claimed  in  the  complaint  It  was  alle^  that 
the  taking  of  the  propertv  broke  up,  injured, 
and  destroyed  the  plaintiff's  business;  brought 
bim  into  aisgraoe,  and  injured  his  business, 
reputation,  and  credit, — for  which  he  suffered 
damages,  etc.  In  determining  the  amount  of 
sach  damages  it  was  necessary  to  understand 
the  nature  and  amount  of  business  that  he  was 
carrying  on  at  the  time  the  property  was  taken, 
and  evidence  of  the  receipts  and  disbursements 
for  two  weeks  prior  to  that  time  does  not  ap- 
pear to  us  to  be  too  remote.  Sehile  v.  Brokha- 
hus,  80  N.  Y.  614. 

Evidence  was  also  given  tending  to  show 
that  there  was  an  arrangement  between  the  ad- 
ministrator and  the  defendant  by  which  the 
property  was  to  be  sold  and  the  proceeds  re- 
tained subject  to  the  determination  of  the 
-question  of  the  validitjr  of  the  mortgage.  Ob- 
jection was  taken  to  this  evidence  as  irrelevant 
and  incompetent.  The  conversation  was  with 
Hr.  Tenney,  the  defendant's  lawyer,  the  per- 
aon  who  had  been  employed  to  foreclose  the 
mortgage  and  take  possession  of  the  property. 
A  controversy  had  arisen  between  him  and  the 
public  administrator  as  to  the  validity  of  the 
mortgage.  The  objection  was  not  placed  upon 
the  ground  that  Tenney  was  not  authorized  to 
make  the  arrangement.  Had  it  been,  evidence 
to  that  effect  might  have  been  supplied.  For 
this  reason  the  exception  is  not  well  taken. 

The  plaintiff  was  permitted  to  testify  as  to 
the  cost  of  articles  purchased  by  him  from 
other  sources  than  the  administrator,  which  be 
H^kdms  were  taken  by  the  defendant,  and  also 


as  to  the  amount  that  he  paid  for  the  property 
taken  at  the  administrator's  sale.  The  first  ob- 
jection was  based  upon  the  ground  that  it  fur- 
nished no  evidence  of  the  actual  value  at  the 
time  that  the  property  is  alleged  to  have  been 
taken.  It,  however,  appeared  that  the  prop- 
erty had  been  purchased  within  three  weeks  of 
the  time  that  it  was  taken,  and  there  is  no  pre- 
tense that  it  had  changed  in  value  during  that 
time. 

The  second  objection  was  based  upon  the 
ground  that  the  witness  was  not  an  expert  as  to 
the  value  of  such  property.  The  court  ad- 
mitted the  evidence,  out  subsequently  held  that 
he  was  not  qualified  to  give  an  opinion  as  to 
the  value  of  the  property  upon  the  ground  that 
he  was  not  an  expert.  His  evidence  was  to  the 
effect  that  he  was  familiar  with  such  property; 
that  he  had  bought  and  sold  that  grade  of 
property,  and  hadfor  eight  years  been  engaged 
in  the  business  of  keeping  a  saloon,  and  in  buy- 
ing and  selling  fixtures  and  saloons.  It  ap- 
pears to  us  that  he  was  competent  to  express 
his  judgment  as  to  the  value  of  the  property, 
and  we  are  therefore  of  the  opinion  that  the 
evidence  was  competent,  and  within  the  rule 
stated  in  the  case  of  Hoffman  v.  Conner,  76  N. 
Y.  121-124. 

The  defendant  requested  the  court  to  charge 
that  the  plaintiff  must  prove  that  this  mortga- 
gor actually  sold,  as  his  stock  in  trade,  prop- 
erty covered  by  the  mortgage,  and  applied  the 
money  to  other  purposes  than  the  mortgage 
debt,  which  was  refused.  It  was  the  agree- 
ment that  the  mortgagor  might  sell  the  stock 
in  trade,  and  apply  the  proceeds  to  other  pur- 
poses than  the  mortgaire  debt,  that  vitiated  the 
mortgage,  and  not  the  fact  that  such  sale  had 
been  made.  But  the  request  is  incomplete,  and 
as  it  stands  is  meaningless.  It  does  not  point 
out  the  consequences  that  would  result  in  case 
of  failure  to  make  such  proof.  We  suppose 
that  the  defendant  intended  to  request  the 
court  to  charge  that  the  plaintiff,  in  order  to 
recover,  must  prove,  etc.  The  proposition  was 
substantially  charged,  and  we  ao  not  feel  jus- 
tified in  supplying  the  words  necessary  to  make 
the  exception  available.  We  have  examined 
the  other  exceptions  appearing  in  the  case,  but 
are  of  the  opinion  that  they  point  to  no  er- 
ror. 

The  judgment  should  therefore  be  affirmed, 
toith  costs. 

All  concur. 
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Henry  C.  WILSON,  Hff., 

V. 

Nehemiah  FINE,  Dtft. 
( Sawy. , Fed.  Rep ) 

!•  Otteersofthe  land  ollloeTcaanot  can* 
eel  an  entry  and  certificate  of  land  is- 
sued to  a  settler  under  the  Homestead  Law,  on 
the  ground  that  he  was  not  entitled  to  the  same, 
on  Information  received  by^them  that  the  entry 
and  oertifloate  were  UlegaL 

8«  A  vifftkt  nnder  sncfa  entry  and  certtfl- 
cate  cannot  be  arbitrarily  set  aside,  canceled  and 

^  L.  R.  A. 


avoided  by  the  land  department,  in  a  proceedlnir 
self -instituted,  on  mere  hearsay,  although  the 
claimant  had  notice  of  the  proceeding  and  took 
part  In  it. 

8.  If  the  settler  was  not  entitled  to  make 
the  entry,  for  the  reason  that  he  had  already 
had  the  benefit  of  the  Homestead  Act,  the  certifi- 
cate may  be  set  aside  on  that  ground  In  the  courts, 
but,  when  Issued,  It  can  only  be  impeached  In  a 
Judicial  proceeding. 

(August,  1880.) 

SUIT  brought  in  the  United  States  Circuit 
Court,  District  of  Oregon,  to  recover  the 
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verdict  in  favor  of  the  plaintiff  for  the  value 
of  the  property  taken,  thus  finding  that  such 
agreement  was  made. 

In  the  case  of  Southard  v.  Benner,  72  N.  Y. 
424,  it  was  held  that  if,  at  the  time  of  the  exe- 
cution of  a  chattel  mortgage  upon  a  stock  of 
merchandise,  it  is  understood  and  agreed  be- 
tween the  parties  that  the  mortgagor  ma^  sell 
the  stock  and  use  the  proceeds  in  his  busmess, 
and  the  agreement  is  carried  out,  the  mortgagor 
making  the  sales  with  the  knowledge  of  the 
mortgagee,  the  transaction  is  fraudulent,  in  law, 
as  a^nst  the  creditors  of  the  mortgagor.  It 
was  further  held  in  that  case  that  such  an 
agreement  might  be  proved  by  parol,  or  inferred 
from  the  fact  that  the  mortgagee  nad  permitted 
the  sales  to  be  made. 

In  the  case  of  Potts  v.  Hart,  99  N.  Y.  168,  it 
was  held  that  the  mortgage  would  be  void, 
when  it  is  given  with  a  tacit  understanding  that 
such  sales  may  be  made;  and  in  the  case  of 
EvMeU  V.  Winne,  87  N.  Y.  5Ul,  it  was  held  that 
an  agreement  that  the  mortgagor  may  remain 
in  possession,  and  sell  or  dispose  of  the  mort- 
gaged property  for  his  own  use,  rendered  the 
mortgage  fraudulent  as  to  creditors,  whether 
the  agreement  be  contained  in  the  instrument, 
or  was  independent  of  it,  and  that,  if  it  was 
void  as  to  a  part  of  the  chattels  covered  by  it, 
it  was  void  as  to  the  whole. 

The  wines,  ales,  liquors,  and  cigars  consti- 
tuted the  stock  of  merchandise  embraced  in  the 
mortgage.  The  administrator  represented  the 
creditors  as  well  as  the  estate.  As  such  he  had 
the  right  to  disaffirm  and  treat  as  void  the 
mortgage,  if  it  was  made  in  fraud  of  the  rights 


of  creditors.  It  appears  that  there  were  other 
creditors  of  the  deceased,  and  it  is  understood 
that  he  was  insolvent  The  administrator, 
therefore,  had  the  ri^ht  to  t^e  possession  of 
the  property,  to  sell  it  at  public  auction,  and 
give  a  good  title  to  the  purchaser,  provided  the 
agreement  complained  of  was  in  fact  made. 

As  we  have  seen,  the  agreement  may  be  a 
tacit  understanding;  it  may  be  proved  by  parol, 
or  inferred  from  the  fact  that  the  sales  were 
permitted  by  the  mortgagee.  The  first  bit  of 
evidence  we  have  upon  the  subject  appears  in 
the  provisions  of  the  mortgage,  in  which  it  wa& 
agreed  that  the  mortgagor  would  remain  and 
continue  in  the  quiet  and  peaceable  possession 
of  the  goods  and  chattels,  and  have  the  full  and 
free  enjoyment  of  the  same,  until  default  was^ 
made  in  the  payment,  whidi  was  a  year  from 
the  date  of  the  instrument. 

There  was  further  evidence  to  the  effect  that 
the  mortgagee  was  a  brother  of  the  mortgagor, 
and  that  he  had  loaned  the  mortgagor  the  sum 
of  $340,  to  enable  him  to  carry  on  the  saloon. 
The  stock  in  trade  consisted  of  wines,  ales^ 
liquors,  and  cigars.  The  business  engaged  in 
consisted  of  the  sale  of  these  commodities,  and 
if  they  could  not  be  sold  the  mortgagor  could 
not  well  conduct  his  business  of  keeping  a  sa- 
loon. It  further  appears  from  the  evidence 
that  the  mortgagor  did  continue  the  business  of 
running  the  saloon  down  to  about  the  time  of 
his  death,  conducting  it  in  the  usual  way.  It 
appears  to  us  that  the  iury  had  the  right  to  in- 
fer from  these  facts  that  it  was  mutually  un- 
derstood between  the  parties  that  the  mortgagor 
should  have  the  right  to  sell  and  dispose  of  the 


is  actually  fraudulent  Is  a  question  of  fact.  Stix  v. 
Sadler,  7  West.  Rep.  418, 109  Ind.  254;  Fisher  v.  Sy- 
fers,  7  West.  Rep.  918, 109  Ind.  514. 

A  chattel  mortgage  is  void  as  to  creditors  of  the 
mortgagor  under  Rev.  Stat.  %  2408,  where  he  has  the 
right  to  the  possession  of  the  goods,  with  power  to 
sell  them;  but  such  mortgage  is  valid  between  the 
parties.  Wood  v.  Hall,  6  West.  Rep.  68, 28  Mo.  App. 
110. 

The  fact  that  a  mortgagor  of  a  stock  of  goods 
continued  in  possessioD,  sold  the  same,  and  failed  to 
account  to  the  mortgagee,  will  not  authorize  an  in- 
struction to  the  Jury  that  the  mortgage  was  fraudu- 
lent as  to  other  creditors  of  the  mortgagor,  but 
may  be  evidence  from  which  the  Jury  may  find 
fraud.  Hopkins  v.  HaatiflgB,  8  West.  Rep.  401,  21 
Mo.  App.  288. 

A  stipulation,  in  a  chattel  mortgage,  that  mort- 
gagor was  to  remain  in  possession  with  authority 
to  sell  and  apply  the  prooeeds  to  the  payment  of 
the  secured  debt,  does  not  render  the  mortgage 
f  rauda^ent.  It  is  otherwise  where  mortgagor  is  to 
apply  tL  e  proceeds  for  his  own  benefit.  HubbeJl  v. 
Allen,  7  West.  Hep.  784, 90  Mo.  574;  Howard  v.  Rohlf - 
ing,  86  Kan.  867. 

OredUora  at  Jaroc  cannot  assaU  mortoaoe. 

The  general  creditors  of  a  mortgagor  of  chattels 
have  no  right  to  assail  a  mortgage,  or  other  con- 
veyance of  property  made  by  him  as  invalid  until 
they  have  secured  a  lien  thereon  by  levy  under  a 
Judgment  and  execution,  or,  by  some  other  method, 
have  acquired  a  legal  or  equitable  interest  in  the 
property.  Geery  v.  Geery,  88  N.  Y.  266;  Sullivan  v. 
Miller,  9  Cent.  Rep.  477, 106  N.  Y.  641. 

A  creditor  at  large  cannot,  before  reducing  his 
claim  to  Judgment,  maintain  an  action  to  set  an  as- 
signment aside  as  fraudulent.  Rosenberg  v.  Block, 
2  Cent.  Rep.  911, 108  N.  Y.  260. 

5  L.  R.  A. 


It  will  not  follow  because  theasf>1gnee  or  receiver 
could  not  maintain  an  action  himself  to  set  aside 
the  mortgages  under  the  authority  of  chapter  814 
of  the  Laws  of  1858,  as  he  probably  could  not,  that 
these  creditors  could  maintain  a  suit  for  that  pur* 
pose,    SulUvan  v.  Miller,  40  Hun,  519. 

The  creditor  can  assert  no  right  until  by  Judg^ 
ment  and  execution  he  has  a  Uen,  or  a  rig^t  to  a 
lien,  upon  the  specific  property;  but,  in  favor  of  an 
assignee  for  his  benefit,  the  Legislature  has  substi- 
tuted a  statutory  right  in  place  of  these  conditions. 
Reynolds  v.  Ellis,  4  Gent.  Rep.  282, 106  N.  Y.  123. 

TYustees  may  aescdl  fraudulent  troMfers. 

An  assignee  for  creditors  under  a  general  assign- 
ment may  assail  fraudulent  transfers  made  by  as- 
signor prior  to  the  assignment,  by  action  to  set 
them  aside.  Re  Cornell.  110  N.  Y.  860;  Ball  v.  Slaf- 
ten,  96  N.  Y.  622;  Lichtenberg  v.  Herdtfeldcr,  i  Cent. 
Rep.  887, 108  N.Y.  306. 

It  would  be  his  duty  so  to  do  m  a  proper  case,  and 
his  negligent  omission  of  this  duty  would  constitute- 
a  breach  of  trust.    i2«  Cohn,  78  N.  Y.  248. 

It  is  the  duty  of  the  executors  to  pursue  the  real 
estate  and  redlaim  It  for  the  benefit  of  the  persons 
interested  ia  the  estate  of  the  testator,  and  no  one 
creditor  can  appropriate  it  for  his  sole  benefit. 
Spring  V.  Short,  90  N.  Y.  688;  Grouse  v.  Frothing- 
ham,  97  N.  Y.  106;  Lichtenberg  v.  Herdtfelder,  4 
Cent.  Rep.  887, 108  X.  Y.  807. 

Exceptions;  wTien  not  reoarded. 

Exceptions,  in  the  main  general,  no  specific 
grounds  being  stated,  may  be  regarded  as  value- 
less, raising  no  question  in  consequence  of  their 
general  character.  Tooley  v.  Bacon,  70  N.  Y.  34: 
Levin  v.  Russell,  42  N.  Y.  2S1;  Daly  v.  Byrne,  77  N. 
Y.  182:  Schiie  v.  Brokhahus,  80  N.  Y.  614;  People  v. 
Noelke,  29  Hun,  461. 


1880L 


Wilson  ▼.  Fine. 


141 


mercbandise  embraced  in  tbe  mortgage  for  and 
on  bis  own  account,  and  that  the  mortgage  was 
consequently  void  as  against  creditors.  This 
question  was  submitted  to  the  fury  without  ex- 
•oeption  on  the  part  of  the  defendant,  and  we 
must  regard  the  parties  as  concluded  by  the 
Aiding. 

Upon  the  trial  evidence  was  given  tending  to 
sbow  the  plaintiff's  receipts  from  sales  made 
each  day  lor  two  weeks  before  tbe  property 
was  taken.  After  the  evidence  had  been  taken , 
the  objection  was  made  that  there  was  no 
claim  made  for  such  damages.  The  objection 
was  overruled,  and  an  exception  was  taken. 
Evidence  was  also  given  showing  the  expenses 
•each  day.  The  exception  is  not  available  here, 
for  the  reason  that  the  objection  was  not  made 
in  time,  and  there  was  no  motion  to  strike  out 
the  evidence  ti^en.  But  such  damages  were 
claimed  in  the  complaint  It  was  alle^  that 
tbe  taking  of  the  proper^^  broke  up,  mjured, 
and  destroyed  the  plaintin's  businecis;  brought 
him  into  aisgraoe,  and  injured  his  business, 
reputation,  and  credit, — ^for  which  he  suffered 
dunages,  etc.  In  determining  the  amount  of 
such  damages  it  was  necessary  to  understand 
the  nature  and  amount  of  business  that  he  was 
•carrying  on  at  the  time  the  property  was  taken, 
and  evidence  of  the  receipts  and  disbursements 
for  two  weeks  prior  to  that  time  does  not  ap- 
pear to  us  to  be  too  remote.  Sehile  v.  Brokha- 
Aim,  80  N.  Y.  614. 

Evidence  was  also  given  tending  to  show 
that  there  was  an  arrangement  between  the  ad- 
miniatrator  and  the  defendant  by  which  the 
property  was  to  be  sold  and  the  proceeds  re- 
tained subject  to  the  determination  of  the 
•question  of  the  validity  of  the  mortgage.  Ob- 
jection was  taken  to  this  evidence  as  irrelevant 
and  incompetent.  The  conversation  was  with 
Mr.  Tenney,  the  defendant's  lawyer,  tbe  per- 
aon  who  had  been  employed  to  foreclose  the 
mortgage  and  take  possession  of  the  property. 
A  controversy  had  arisen  between  him  and  the 
public  administrator  as  to  the  validity  of  tbe 
mortgage.  The  objection  was  not  placed  upon 
the  ground  that  Tenney  was  not  authorized  to 
make  the  arrangement.  Had  it  been,  evidence 
to  that  effect  imght  have  been  supplied.  For 
this  reason  the  exception  is  not  well  taken. 

The  plaintiff  was  permitted  to  testify  as  to 
tbe  cost  of  articles  purohased  by  him  from 
other  sources  than  the  administrator,  which  he 
^daims  were  taken  by  the  defendant,  and  also 


as  to  the  amount  that  he  paid  for  the  property 
taken  at  the  administrator's  sale.  The  first  ob- 
jection was  based  upon  the  ground  that  it  fur- 
nished no  evidence  of  the  actual  value  at  tbe 
time  that  the  property  is  alleged  to  have  been 
taken.  It,  however,  appeared  that  the  prop- 
erty had  been  purohased  within  three  weeks  of 
the  time  that  it  was  taken,  and  there  is  no  pre- 
tense that  it  had  changed  in  value  during  that 
time. 

The  second  obiection  was  based  upon  the 
ground  that  the  witness  was  not  an  expert  as  to 
the  value  of  such  property.  The  court  ad- 
mitted the  evidence,  out  subsequently  held  that 
he  was  not  qualified  to  give  an  opinion  as  to 
the  value  of  the  property  upon  the  ground  that 
he  was  not  an  expert.  His  evidence  was  to  the 
effect  that  he  was  familiar  with  such  property: 
that  he  had  bought  and  sold  that  graae  of 
property,  and  had  for  eight  years  been  engaged 
m  the  business  of  keeping  a  saloon,  and  in  buy- 
ing and  selling  fixtures  and  saloons.  It  ap- 
pears to  us  that  he  was  competent  to  express 
bis  judgment  as  to  the  value  of  the  property, 
and  we  are  therefore  of  the  opinion  that  the 
evidence  was  competent^  and  within  the  rule 
stated  in  the  case  of  Hoffman  v.  Oonmer,  76  N. 
Y.  131-124. 

The  defendant  requested  tbe  court  to  charge 
that  the  plaintiff  must  prove  that  this  mortga- 
gor actually  sold,  as  his  stock  in  trade,  prop- 
erty covered  by  the  mortgage,  and  applied  the 
money  to  other  purposes  than  the  mortgage 
debt,  which  was  refused.  It  was  the  agree- 
ment that  the  mortgagor  might  sell  the  stock 
in  trade,  and  apply  the  proceeds  to  other  pur- 
poses than  the  mortgage  debt,  that  vitiated  the 
mortgage,  and  not  the  fact  that  such  sale  had 
been  made.  But  the  request  is  incomplete,  and 
as  it  stands  is  meaningless.  It  does  not  point 
out  the  consequences  that  would  result  in  case 
of  failure  to  make  such  proof.  We  suppose 
that  the  defendant  intended  to  request  the 
court  to  charge  that  the  plaintiff,  in  order  to 
recover,  must  prove,  etc.  The  proposition  was 
substantially  charged,  and  we  ao  not  feel  jus- 
tified in  supplying  the  words  necessary  to  make 
the  exception  available.  We  have  examined 
the  other  exceptions  appearing  in  the  case,  but 
are  of  the  opinion  that  they  point  to  no  er* 
ror. 

The  judgment  should  therefore  be  affirmed, 
with  eoBis. 

All  concur. 
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V. 

Nehemiah  FINE,  Deft, 
( Sawy. , Fed.  Rep ) 

1*  Otteers  of  the  land  ofltoeTeaiinot  eaA- 
eel  an  entry  and  eertilleate  of  Uuid  is- 
sued, to  a  settler  under  the  Homestead  Law,  on 
the  groand  that  he  was  not  entitled  to  tbe  same, 
on  information  received  by^them  that  the  entry 
and  oertlflQate  were  fUegaL 

8«  A  rli^  nnder  tmch  entnr  and  certtli- 
eate  oannot  be  arbitrarOy  set  aside,  canceled  and 

^  L.  R.  A. 


avoided  by  the  land  department,  In  a  proceeding 
self -Instituted,  on  mere  hearsay,  although  tbe 
claimant  had  notice  of  the  proceeding  and  took 
part  In  it. 

8.  Ifthe  settler  was  not  entitled  to  make 
the  entry,  for  the  reaaon  that  he  had  already 
had  the  benefit  of  the  Homestead  Act,  the  certifi- 
cate may  be  set  aside  on  that  groand  in  the  courts, 
hut,  when  issued,  it  can  only  be  impeached  In  a 
Judicial  proceeding. 

(August,  1889.) 

SUIT  brouj^ht  in  the  United  States  Circuit 
Court,  District  of  Oregon,  to  recover  the 


142 


United  States  Circuit  Coukt,  Distbict  of  Obkgon. 


Aug., 


possession  of  a  quarter  section  of  land  situate 
in  Lake  County,  Oregon.  Judgment  for  plairir 
tiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  B.  BellinMr  for  plaintiff. 

Mr,  Albert  H.  Tanner  lor  defendant. 

Deady*  •/*.,  delivered  the  opinion  of  the 
court: 

This  suit  is  brought  to  recover  the  possession 
of  a  quarter  section  of  land  situate  in  Lake 
County,  Oregon. 

From  the  amended  complaint  it  appears  that 
the  plaintiff  is  a  citizen  of  California,  and  the 
defendant  a  citizen  of  Oregon;  that  about  three 
years  before  the  commencement  of  this  action 
(February  27,  1889),  one  G.  C.  Alexander  duly 
received  a  final  -certificate  to  the  premises,  as  a 
settler  thereon  under  the  Homestead  Law,  from 
the  proper  officers  of  the  land  department  of 
the  United  States,  who  thereafter  duly  con- 
v^ed  the  same  to  the  plaintiff;  that  the  plain- 
tiff is  the  owner  of  the  premises  in  fee  and  en- 
titled to  the  possession  thereof;  that  about 
January  1,  1889,  the  plaintiff  being  in  the  pos- 
session of  the  premises,  as  such  owner,  the  de- 
fendant enterea  thereon  and  evicted  him  there- 
from, and  now  wrongfully  withholds  the  pos- 
session from  him. 

The  defendant  demurred  to  the  complaint, 
for  that  it  did  not  appear  that  the  plaintiff  had 
the  legal  title,  without  which  the  action  for 
jiossession  could  not  be  maintained  in  this 
court. 

After  the  argument  the  demurrer  was  over- 
ruled, the  court  holding  that  the  prior  posses- 
sion of  real  property  is  a  sufficient  legal  estate 
therein  to  enable  a  party  to  maintain  an  action 
in  this  court  to  recover  the  possession  of  the 
same  from  an  intruder. 

The  defendant  then  answered.  The  answer 
contains  specific  denials  of  sundry  allegations 
of  the  complaint,  and  also  two  defenses,  each 
of  which  is  styled  therein  "a  further  answer 
and  defense,"  although  there  is  but  one  answer, 
containing  these  denials  and  defenses.  Comp. 
1887,  §1  71,  72. 

The  first  defense  is  tbat  at  and  prior  to  the 
entry  of  the  premises  by  Alexander,  the  same 
was  public  land  of  the  United  States  and  sub- 
ject to  entry  imder  the  Homestead  Law,  at 
Lakeview,  Oregon;  that  prior  to  his  settlement 
on  the  premises,  Alexander  had  acquired  a 
quarter  section  of  public  land  under  said  law, 
in  California,  and  was  not  entitled  at  the  time 
of  such  entry,  and  the  issue  of  said  final  certi- 
ficate, to  enter  on  or  settle  upon  any  of  the 
public  land  under  the  Homestead  Law;  and 
that  said  entry  and  certificate  are  illegal  and 
void,  of  all  which  the  plaintiff  had  notice  be- 
fore the  date  of  the  conveyance  from  Alexan- 
der. 

The  second  defense  is  that  the  officers  of 
the  land  office  at  Lakeview,  Oregon,  "having 
been  informed,"  after  the  issue  of  the  certifi- 
cate to  Alexander,  that  he  had  acquired  a  quar- 
ter section  of  land  under  the  Homestead  Law 
prior  to  his  settlement  on  the  premises,  set  aside 
and  canceled  said  entry  and  certificate  and  re- 
ported the  facts  to  the  commissioner  of  the 
general  land  office,  who  thereupon  canceled 
said  entry  and  certificate  on  April  27,  1889: 
tbat  said  Alexander  was  duly  notified  of  said 
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"proceeding"  before  said  officers  and  appeared 
and  was  heard  therein;  that  about  January  1, 
1889,  the  defendant,  "with  the  advice  and  con- 
sent" of  the  register  and  receiver,  setUed  on  the 
premises  with  the  intention  of  claiming  the 
same  under  the  Homestead  Law,  he  being 
qualified  so  to  do,  and  "went  into  the  peaceable 
possession  of  the  same,  and  ever  since  has  been 
and  now  is  in  possession  of  such  land,  as  such 
settler,  and  is  entitled  to  remain  in  the  posses- 
sion thereof,  in  accordance  with  the  provisions 
of  said  law  and  the  regulation  of  the  interior 
department;  and  within  the  time  allowed  by 
law  he  offered  to  file  his  homestead*  application 
and  perfect  his  entry"  in  the  land  ofBce  at 
Lakeview;  "and  has  been  instructed  and  ad- 
vised by  the  commissioner  of  the  general  land 
office  to  remain  in  possession  of  said  land,  as 
such  settler,  and  that  he  was  at  the  time  of  the 
commencement  of  this  action  and  ever  since 
has  been  and  is  now  in  the  possession  of  the 
land  described  in  the  complaint,  under  the  au- 
thority and  by  the  direction  of  the  department 
of  the  interior  and  the  commissioner  of  the  gen- 
eral land  office,"— of  all  which  the  plaintiff  had 
notice  at  the  'time  of  the  conveyance  to  him 
from  Alexander.  To  these  defenses  a  demur- 
rer is  interposed. 

The  second  defense  will  be  considered  first. 
It  admits  by  necessary  implication  that  Alex- 
ander obtained  the  certificate  for  the  land  un- 
der the  Homestead  Act,  by  complying  with  the 
provisions  thereof,  including  the  payment  of 
the  price  and  the  five  years'  residence  and 
cultivation,  about  February,  1886. 

To  avoid  the  effect  of  these  facts,  it  is  alleged 
in  the  defense  that  the  officers  of  the  district 
land  office,  "having  been  informed"  that  Alex- 
ander had  had  the  benefit  of  the  Homestead 
Act,  of  their  own  motion  instituted  a  "pro- 
ceeding" to  set  aside  and  cancel  said  certificate 
on  that  account,  which  was  done  and  reported 
to  the  commissioner,  who,  on  their  recommen- 
dation, affirmed  their  action. 

It  matters  not  what  advice  or  direction  was 

fiven  the  defendant  by  any  officer  of  the  land 
epartment  concerning  the  possession  of  the 
premises.  Neither  of  them  had  any  power  or 
authority  to  authorize  or  direct  him  to  take 
possession  of  the  land,  and  it  is  not  credible 
that  they  even  did  do  so.  If  the  law  and  the 
facts  warranted  him  in  taking  possession  of 
the  premises,  well  and  good,  otherwise  not. 
The  fiat  of  an  officer  of  the  land  department  ia 
not  law,  nor  is  this  a  government  by  Pasha. 

I  think  this  so-oallea  "proceeding,"  to  can- 
cel Alexander's  entry  and  certificate,  was  an 
arbitrary  and  illegal  one.  There  was  no  con- 
test about  the  matter,  which  the  law  authorizes 
the  register  and  receiver  to  hear  and  decide, 
subject  to  an  appeal  to  the  commissioner  and 
thence  to  the  Sectary  of  the  Interior.  When 
the  certificate  had  issued  vTithout  objection,  the 
time  for  a  contest  had  passed.  Upon  its  issue 
the  land  became  the  property  of  Alexander, 
and  he  was  entitled  to  the  patent  therefor. 
Such  a  right  cannot  be  arbitrarilv  set  aside, 
canceled  and  avoided  by  the  land  department, 
in  a  "proceeding,''  self-instituted  on  mere  hear- 
say. 

Nor  does  it  signify  that  the  party  had  notice 
of  the  "proceeding  and  took  part  in  it.  One 
may  defend  one's  life  or  property  when  it  is 
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attacked,  T?itbout  acknowledging  the  legality 
of  the  attack  or  "proceeding,  or  being  bound 
by  the  result  of  it. 

If  Alexander  was  not  entitled  to  make  the 
entiy,  for  the  reason  that  he  had  already  had 
the  benefit  of  the  Act,  the  certificate  may  be 
set  aside  on  that  ground  in  the  courts,  where 
the  matter  may  be  heard  and  determined  ac- 
cording to  the  law  applicable  to  the  rights  of 
individuals,  under  like  circumstances.  Smith 
V.  Ewing,  11  Sftwy.  56. 

In  this  case,  I  had  occasion  to  consider  this 
question,  of  the  power  of  the  land  department, 
of  its  own  motion,  to  recaU,  set  aside  or  cancel, 
a  certificate  of  purchase  of  public  lands,  regu- 
larly issued  and  valid  on  its  face,  and  conclud- 
ed that  it  did  not  exist  It  was  there  held  (p. 
65): ' '  The  right  of  a  party  holding  a  certificate 
of  purchase  of  public  land  and  that  of  his 
grantor,  is  a  right  in  and  to  property,  of  which 
neither  of  these  can  or  ought  to  be  deprived 
without  due  process  of  law." 

Since  the  decision  of  this  case  Cornelius  ▼. 
Kes9el  128  U.  S.  456  [82  L.  ed.  4821,  has  been 
'decided  by  the  supreme  court.  The  general 
drift  of  the  opinion  is  to  limit  and  restrain  the 
power  of  the  commissioner  of  the  general  land 
ofilce  to  set  aside  or  cancel  entries  or  certifi- 
cates, allowed  by  the  register  and  receiver. 
The  pith  of  the  opinion  on  this  point  is  stated 
in  one  of  the  syUdbi  as  follows: 

•'  The  power  of  supervision  possessed  by  the 
commissioner  of  the  general  land  office  over 
the  acts  of  the  register  and  receiver  of  the  local 
land  offices  is  not  unlimited  or  arbitrary,  but 
can  only  be  exerted  when  an  entry  is  made 
upon  false  testimony,  or  without  authority  of 
law;  and  cannot  be  exercised  so  as  to  depnve  a 
person  of  land  lawfully  entered  and  paid  for.*' 

All  applications  for  eutries  of  land  under 
the  Homestead  Act  are  noted  on  the  books  and 

Slats  of  the  district  land  office,  and  a  register 
ept  of  the  same.  ,  These  facts,  **  together 
with  the  proof  upon  which  they  have  been 
founded,"  are  returned  to  the  general  land  of- 
fice. Rev.  Stat.  §  2205.  When  it  appears 
from  such  return,  together  with  the  record  of 
the  surveys  of  the  public  lands,  and  the  prior 
disposition  thereof  in  the  general  land  office, 
that  an  entry  has  been  allowed  in  the  district 
land  office  contrary  to  law,  the  commissioner 
has  power,  and  it  is  his  duty,  to  correct  the  er- 
ror and  disallow  the  entry. 

But,  if  after  the  entry  is  made  and  the  certifi- 
cate is  issued,  some  one  should  offer  to  enter 
the  same  land  on  the  ground  that  the  first  entry 


\b  illegal,  and  propose  to  show  the  same  by 
new  and  extraneous  proof,  I  can  find  no  law 
that  authorizes  the  re^ster  and  receiver  or  the 
commissioner,  to  institute  or  direct  a  ''proceed- 
ing," to  hear  and  determine  the  matter  and 
therein  set  aside  or  cancel  the  entry  and  certi- 
ficate. The  subject  is  no  longer  administrative 
in  its  character.  It  ceased  to  be  so,  so  far  as 
the  register  and  receiver  are  concerned,  when, 
upon  the  final  proof,  after  notice  to  the  world 
01  the  settler's  five  years  residence  and  cultiva- 
tion, the  certificate  was  issued  to  him. 

Admitting  the  power  of  the  commissioner  to 
disallow  an  entry  for  reasons  appearing  on  the 
face  of  the  return,  made  by  the  register  and 
receiver  concerning  the  same,  thereafter  and 
otherwise,  the  validity  and  effect  of  the  certifi- 
cate, as  evidence  of  the  ri^ht  of  the  settler  to 
the*  land  described  therein,  can  only  be  im- 
peached in  a  judicial  proceeding. 

If  upon  inquiry  the  land  office  finds  that 
through  fraud  or  mistake  a  certificate  was  im- 
properly issued,  a  suit  should  be  brought  in 
the  proper  court  to  set  aside  and  cancel  the 
same.  Such  a  suit  is  quite  as  simple  and  inex- 
pensive as  a  bearing  in  the  land  department, 
and  much  more  likely  to  be  attended  with  cor- 
rect and  satisfactory  results. 

The  allegation  in  this  defense  that  the  de- 
fendant took  peaceable  possession  of  the  pi*em- 
ises,  and  still  holds  them  so,  amounts,  under 
the  circumstances,  to  nothing  more  than  an 
admission  that  the  defendant  entered  upon  the 
possession  of  the  premises,  but  without  force 
or  violence,  and  still  holds  them  so.  This  is 
not  an  action  of  forcible  entry  and  detainer, 
and  although  the  complaint  alleges  that  the  de- 
fendant entered  "  unlawfully  and  with  force," 
proof  of  an  unlawful  entry  and  holding  will 
support  the  action. 

The  demwrrer  to  this  defense  is  sustained. 

The  first  defense  consists  simply  of  the  alle- 
gation that  Alexander,  by  reason  of  bis  having 
had  the  benefit  of  the  Homestead  Act,  was  not 
entitled  to  settle  upon  and  acquire  the  title  to 
the  premises  under  said  Act. 

This  defense,  also,  by  a  necessary  implica- 
tion, admits  that  Alexander  acquired  the  pos- 
session of  the  land  under  the  Homestead  Act, 
in  the  manner  therein  provided,  and  that  the 
defendant,  without  even  a  claim  of  right,  title, 
or  interest  in  the  premises,  entered  thereon  ana 
deprived  the  plaintiff  of  the  possession  thereof, 
as  alleged  in  the  complaint. 

2he  demurrer  to  this  defense  is  also  sustained. 


mCHIGAN  SUPREME  COURT. 


Mary  DUNDAS 
CITY  OF  LANSING,  Appi. 

(....Micb ) 

1  •   Under  the  chajt^er  of  Lansinif ,  Mich«» 

requiring  claims  agaiiiBt  the  city  to  be  presented. 


and  that  a  reasonable  time  be  given  to  investi- 
gate and  pass  upon  them  before  suit  shall  be 
brought  against  the  city,  where  a  claim  was  pre- 
sented on  January  16  and  suit  thereon  brought 
on  April  23  of  the  same  year,— Held,  that  ample 
time  had  been  eriven  to  investigate  the  claim  be- 
fore the  bringing  of  the  suit. 

8.   In  an  Siction  ag^ainst  such  dty  fbr 


KOTE.— 3fun{e{paZ  corporation:  duty  to  keep  streets  \  dinary  and  reasonable  care  and  diligence  to  see 


in  repair. 
A  municipal  corporation  having  power  to  main- 
tain and  control  streets,  was  bound  to  exercise  or- 

5L.  R.  A. 


that  they  were  kept  in  a  reasonably  safe  condition 
for  public  travel.  Conrad  v.  Ithaca,  16  N.  Y.  158; 
Weet  V.  Brockport,  16  N.  Y.  161,  note:  Paulsbury  v. 


See  also  5  L.  R.  A.  606. 
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from  flteppinir  into  a  hole  In  a  orofls- 
walk,  iFis  error  to  permit  deolarattons  of  ttie 
plaintiff,  made  three  or  four  days  after  the  In- 
^ry,  as  to  the  manner  and  drcumstanoes  of  her 
Injury,  to  be  given  in  evidenoe. 
8*  Notloe  to  an  aldemuui  of  the  ward  in 
which  the  cross-walk  was  located,  who  is  a  mem- 
,  ber  of  the  ooudoU  who  have  charge  of  the  streets, 
in  regard  to  the  unsafe  condition  of  the  cross- 
walk, is  notice  to  the  city ;  but  notice  of  the  de- 
fective condition  of  the  walks  generally,  given 
prior  to  the  existence  of  the  particular  defect  al- 
leged, is  not  sufficient  notice  of  such  defect. 

4«  Testimony  as  to  the  bad  and  defect- 
ive condition  of  the  sidewalks  a  block  or  more 
each  way  from  the  cross-walk  where  the  injury 
occurred  is  Inadmiasible. 

5.  Z^eng^  of  time  during  which  a  defect 

in  a  cross-walk  existed  and  was  visible  may  Jus- 
tify a  jury  in  finding  notice  to  the  dty  of  the  de- 
fect. 

6.  Prewioiie  knowledge,  by  the  person 
liHoredy  of  a  defect  in  a  street  or  walk,  does 
not  necessarily  bar  a  rigrht  of  recovery  for  tiie  in- 
jury. Such  knowledge  bears  upon  the  question 
of  contributory  negligence,  to  be  ascertained  by 
the  jury  from  all  the  circumstances. 

7*  Testimony*  alter  the  platntllT  had 
testified*  that  she  stated  that  she  could  not  tell 
or  remember  what  she  had  testified  to  upon  the 
trial,  is  not  admissible  to  show  that  she  was  mis- 
taken in  her  testimony. 

(June  28, 1889.) 

ERROR  to  the  Circuit  Court  of  Ingham 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  for  damages  for  personal 
injuries  caused  by  the  negligence  of  defendant. 
JSev&ned, 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  A.  Hontiromery  for  defendant, 
appellant. 

Messrs,  Cahill  ft  Ostrandert  for  plain- 
tiff, appellee: 


Ithnca,  94  N.  Y.  27:  Nelson  v.  Ganisteo,  1  Cent.  Rep. 
eft.  100  N.  Y.  89 ;  Welsh  v.  St.  Louis,  78  Md.  71 ;  Rus- 
sell V.  Columbia,  74  Mo.  490;  Klley  v.  Kansas  Oity,  2 
West.  Rep.  ^03, 87  Mo.  lOB. 

This  obligation  is  not  limited  to  defects  existing 
In  the  streets.  Dangerous  ditches  and  excavations 
by  the  side  of  the  highways  must  be  guarded,  and 
after  notice  of  such  defects  the  dty  will  be  liable 
for  injuries  to  travelers  using  ordinary  care,  caused 
by  the  neglect  to  put  up  barriers.  Bassett  v.  St. 
Joseph,  58  Mo.  290;  Halpln  v.  Kansas  City,  76  Mo. 
835;  Eliley  v.  Kansas  City,  mpro. 

lAahQUy  for  personal  injuries  caused  by  negUiit  cf 

iUduty, 

A  municipal  corporation  having  power  to  con- 
struct, and  the  sole  responsibility  to  maintain,  dde- 
walks,  is  liable  for  its  negligence  in  filing  to  keep 
them  in  repair.    Kellogg  v.  Janesville,  84  Minn.  182. 

An  action  for  damages  resulting  from  negligence 
will  lie  against  a  municipal  corporation,  if  the  duty 
to  make  repairs  is  fully  declared  and  adequate 
means  are  put  within  the  power  of  the  corporation 
to  perform  the  duty.  Browning  v.  Springfield,  17 
HI.  148:  Scammon  v.  Chicago,  25  111.  424;  Clayburgh 
▼.  Chicago,  Id.  535;  Bloomlngton  v.  Bay,  42  111.  503; 
Chicago  V.  Keefe,  1  West.  Rep.  851, 114  HI.  228;  Lar- 
son V.  Grand  Forks,  8  Dak.  807. 

A  city  will  not  be  relieved  from  liability  for  in- 
juries resulting  from  a  defective  sidewalk,  even 
though  it  has  been  constructed  by  a  land-owner  in 
front  of  his  premises,  if  the  walk  is  in  a  public 
5L.RA. 


If  there  is  ample  legal  evidence  of  a  fact,  or 
if,  as  in  this  case,  the  facts  upon  which  the 
negligence  was  predicated  are  undisputed,  then 
it  18  of  no  consequence  that  some  teehnicallj 
incompetent  evidence  was  admitted. 

Chmstoek  v.  Smith,  ^  Mich.  845;  Gontinen- 
tal  Ins.  Co,  Y.  fforton,  38  Mich.  175;  Shipman 
v.  Seymawr,  40  Mich.  277. 

That  the  hole  in  the  walk  had  been  therefor 
months  was  conclusive  evidence  of  negligence, 
if  believed 

Dewey  v.  Detroit,  15  Mich.  807:  Dotton  v. 
Albion,  50  Mich.  129;  Dillon,  Mun.  Corp.  ^  1025 
and  cases. 

When  a  walk  was  coDtinuouslv  unsafe  for 
some  distance,  evidence  of  that  i^ct  was  held 
admissible  for  the  purpose  of  showing  that  the 
city  should  have  known  of  its  condition. 

'Armstrong  v.  AcJdey,  71  Iowa,  76. 

Evidence  is  admissible  of  the  condition  of  a 
walk  so  near  the  place  of  the  accident  that  an 
examination  of  it  would  be  likely  to  disoover 
the  defect  at  the  spot  where  the  accident  oc- 
curred. 

OOfomeY.'Detroit,  82 Fed.  Rep.  86.  See  also 
Ftattsmouth  v.  MitcheU,  20  Neb.  228. 

Testimony  of  witnesses  as  to  their  stepping  in- 
to the  same  hole  was  competent  to  show  that 
knowledge  of  such*  dangerous  character  was 
brought  to  the  attention  of  the  authorities. 

Smith  V.  Sherwood  Twp.  62  Mich.  165. 

As  a  physician  must  depend  to  some  extent 
upon  information  furnished  him  by  his  pa- 
tient, it  must  certainly  be  competent  to  show 
what  ioformation  he  received. 

Hitcluioek  v.  Burgett,  88  Mich.  507;  Kempsey 
V.  MeOinniss,  21  Mich.  138. 

Negligence- is  a  want  of  that  degree  of  cau- 
tion which  ought  to  haVe  been  exercised  under 
the  circumstances. 

2  Thomp.  Neg.  1154;  Shearm.  &  Redf.  Neg. 
27. 


street,'in  constant  use,  and  in  a  line  of  other  side- 
walks constructed  by  direction  of  the  city,  or  over 
which  it  has  controL  Platsmouth  v.  Mitchell,  20 
Keb.  2e8. 

A  town  or  city  is  liable  only  for  an  injury  or  dam- 
age through  a  defect  ''whiph  might  have  been  rem- 
edied, or  which  damage  or  injury  might  liave  been 
prevented  by  reasonable  care  and  diligence**  (Ull- 
lings  V.  Worcester,  108  Mass.  889 ;  Fitasgerald  v.  Wo- 
bum,  100  Mass.  204;  Rooney  v.  Randolph,  128  Mass. 
580;  Hayes  v.  Cambridge,  186  Mass.  400;  Olson  v. 
Worcester,  8  New  Eng.  Rep.  77, 142  Man.  fiB8 ;  Post 
V.  Roeton,  1  New  Bng.  Rep.  642, 141  Mass.  180;  Blake 
V.  Lowell,  8  New  Eng.  Rep.  478, 148  Mass.  296) ;  or  if 
it  had  reasonable  notice  of  the  defect  or  might  have 
had  notice  by  the  exercise  of  proper  care  and  dili- 
gence. Olson  V.  Worcester,  and  Blake  v.  Lowell, 
supra. 

If  the  city  knew,  or  by  the  exercise  of  ruasonable 
care  and  caution  could  have  ascertained,  the  de- 
fective condition  of  the  sidewalk,  it  matters  not 
that  not  one  of  a  hundred  persons  passing  over  it 
noticed  the  detect.  Russell  v.  Columbia,  74  Mo.  480; 
Bonine  v.  Richmond,  75  Mo.  440;  Squires  v.  Chilli- 
oothe,  5  West  Rep.  807,  80  Mo.  286. 

If  the  ignorance  of  the  city  authorities  resulted 
Arom  the  omission  of  the  duty  of  inspection,  the 
dty  is  equally  chargeable  as  if  express  notice  of  the 
obstruction  had  been  given.  Kuns  v.  Troy,  6  Cent. 
Rep.  498, 104  N.Y.  844. 

Notice  of  defect  in  street  to  fix  UdtHHty, 
Before  a  city  or  other  municipal  corporation  will 
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To  determtae  wnat  is  ordinar}-  care  under 
given  circumstances  necessarily  involves  de- 
termining what  the  average  man  ^or  woman 
■would  do  under  like  circumstances. 

Beach,  Contrib.  Ne^.  28. 

The  following,  as  a  matter  of  law,  are  all 
cases  in  which  the  plaintiff  is  held  to  have  had 
waraing  of  the  danger  and  voluntarily  assumed 
the  risk,  or  in  which  the  risk  was  incidental  to 
the  occupation  of  the  plaintiff  and  therefore  as- 
sumed : 

Lake  Share  df  M,  8.  R.  Co,  v.  Miller,  25 
Mich.  274;  Midi.  Cent.  B.  Go,  v.  Coleman,  28 
Jtfich.  440;  KeUy  v.  Hendrie,  26  Mich.  255; 
Jlieh,  Cent.  R.  Co,  v.  Campau,  85  Mich.  468; 
Zpon  V.  Detroit,  L.  dbL.  M.  R,  Co,  81  Mich.  429; 
Marquette,  H,  d:  0,  R,  Co,  v.  Handford,  89 
Mich.  537;  Mick.  Cent.  R.  Co,  v.  Austin,  40 
Mich.  247;  Downey  v.  Hendrie,  46  Mich.  498; 
Marquette,  H,  dt  0,  R,  Co.  v.  Spear,  44  Mich. 
169;  Baae  v.  Ghrand  Rapids  dl.R.Go.  47  Mich. 
401;  Lake  Shore  <&  M.  S.  R.  Co,  v.  Bangs,  Id. 
470;  Bresnahan  v.  Mich.  Cent.  R.  Co.  49  Mich. 
410;  Mahlen  v.  Lake  Shore  df  M.  S.  R,  Co,  Id. 
JJ85;  Speafry.  Marquette,  B,  d  0,  R.  Co.  Id.  246; 
Oreenwaid  y.  Marqitette,  B.  d  0.  R.  Co.  Id. 
197;  F^Ua  v.  Mich.  Cent,  A  tt?.  54  Mich.  273; 
Brewer  v.  I^int  d  P.  M.  R.  Co,  56  Mich.  620; 
Thompscm  v.  Flint  d  P.  M.  R.  Co,  57  Mich. 
«)1;  Blair  v.  Qrand  Rapids  d  L  R.  Co.  60 
Mich.  124;  ButehinsY.  PriesUyE.W,  d Sleigh 
Co.  61  Mich.  252;  Potter  v.  Flint  dP.M.R. 
Co.  62  Mich.  22. 

In  the  following  the  question  of  contributory 
negli^rence  is  held  to  be  one  of  fact: 

Detroit  d  M.  R,  Co.  v.  Van  Steinburg,  17 
Mich.  99;  Lake  Superior  Iron  Co,  v.  Bridcson,  89 
Micb.492;  Sioobodav,  Trarc?,40 Mich.420;  Grand 
Bapids  d  L  R.  Co.  v.  Martin,  41  Mich.  667; 
Day  V.  Toledo,  C,  S.  d  D,  R,  Co.  42  Mich. 
523;  Teipely.  Bilsendegen,  44  Mich.  461;  Bit- 
tings  V.  Breinig,  45  Midi.  65;  Chicago  d  JV.  B. 


R.  Co.  V.  Miller,  46  Mich.  582;  Dickinson  v. 
Port  Buron  d  JV:  W,  R,  Co,  53  Mich.  43;  Mar- 
cott  V.  Marquette,  B.  d  0.  R.  Co.  47  Mich.  1; 
Bassenyer  v.  Midi.  Cent.  R.  Co.  48  Mich.  205; 
Lewis  V.  Flint  d  P.  M,  R.  Co.  54  Mich.  55; 
Palmer  v.  DetroU,  L.  d  L.  M.  R.  Co.  56  Mich. 
1;  T<mng  v.  Detroit,  G.  B.  dM.  R.  Co.  Id.  430; 
Staal  V.  Grand  Rapids  d  I.  R.  Co.  57  Mich. 
289;  GuggenJieim  v.  Lake  Shore  d  M,  S.  R.Co. 
Id.  488;  Klanowskiy,  Grand  Trunk  B  Co.  Id. 
525;  StraTid  v.  Chicago  dW.  M.  R.  Co.  7  West. 
Rep.  470,  64  Mich.  216;  Lewless  v.  Detroit,  G. 
B.  d  M.  R.  Co.  8  West.  Rep.  806.  65 Mich.  292; 
Flater  v.  Fey  (Mich.)  14  West.  Rep.  912. 

The  fact  that  plaintiff  knew  of  the  defect  in 
the  walk,  and  yet  passed  that  way,  is  not  con- 
clusive evidence  of  negligence. 

Dotton  V.  Albion,  57  Mich.  575;  Barris  v. 
Clinton  Twp.  7  West.  Rep.  666,  64  Mich.  447; 
Reedy.  Northfidd,  13  Pick.  94;  Frosty,  Wal- 
tham,  12  Allen,  85;  Whittaker  v.  West  Boylston, 
97  Mass.  273;  Looney  v.  McLean,  129  Mass.  33; 
Parker  v.  Siyrincrfield,  7  New  Eng.  Rep.  119, 
147  Mass.  391;  walker  v.  Decatur  Co.  67  Iowa, 
807;  K&ndaU  v.  Albia,  73  Iowa.  241;  Larsfi  v. 
Des  Moines,  74  Iowa,  512;  MiUereek  Twp,  v. 
Perry  (Pa.)  10  Cent.  Rep.  299;  Shook  v.  Cohoes, 
11  Cent.  Rep.  301.  108  N.  Y.  648. 

All  the  cases  hold  that  the  question  of  con- 
trihutory  negligence  depended  upon  so  man^ 
differing  circumstances  and  conditions,  that  it 
was  pre-eminently  a  question  for  the  jury. 

Faults  ought  not  to  be  permitted  to  avail  the 
defendant  in  making  defense  against  its  wrong- 
ful acts  unless  it  was  willful  or  so  gross  as  to 
render  it  equally  inexcusable. 

KlanoiDski  v.  Grand  Trunk  R.  Co.  57  Mich. 
528. 

An  ordinary  person,  especially  a  woman, 
would  not  be  likely  to  think  much  about  such 
a  place  or  lis  dangers  unless  she  stepped 
into  it. 


he  liable  for  Injuries  caused  by  a  defective  street 
or  sidewalk,  it  must  be  shown  that  the  city,  by  its 
oiBoers,  bad  notice  of  the  defect,  or  that  such  de- 
fect had  existed  so  lomr  and  under  such  drcum- 
Btanoee  as  to  raise  the  presumption  of  knowledge. 
Plattsmouth  v.  Mitobell,  20  Neb.  228;  Madison  v. 
Baker,  1  West  Bep.  116, 106  Ind.  41;  Eranz  v.  Balti- 
more, 2  Cent.  Bep.  628,  64  Md.  481;  Boulder  v.  Niles, 
9  Ooio.  41^  Oarrlnfirton  v.  St.  Louis,  4  West.  Bep.  679, 
£9  Mo.  208. 

Notice,  actually  or  constructively,  of  the  ezist- 
enoe  of  the  obstruction  must  t>e  given  before  it  can 
te  hcdd  liable  for  personal  injury  caused  by  the 
defect.  Hume  v.  New  York,  9  Hun,  685;  Madison 
T.  Baker,  1  West.  Bep.  116,  note,  106  Ind.  41. 

Notioe  to  the  corporation  of  the  defects  which 
cadsed  the  injury,  or  facts  from  which  it  may  rea- 
-sonably  be  inferred,  or  proof  of  circumstances 
from  which  it  appears  that  the  defect  ought  to 
have  heen  known  and  remedied  by  it,  is  essential 
to  UaMlity.    Madison  v.  Baker,  supra. 

The  question  of  notice  is  one  for  the  jury  under 
the  drcumstanoes  of  the  case.  Mosey  v.  Troy,  61 
Barb.  680 ;  Hall  v.  Lowell,  10  Gush.  260;  Stanton  v. 
Springfield,  12  Allen,  666;  Colley  v.  Westbrook,  67 
Me.  181;  Beed  v.  Northfleld,  18  Pick.  94;  Madison  v. 
Baker,  stipro. 

When  a  defect  is  produced  by  some  known  per- 
manent cause,  which  would  naturally  create  the 
-defect,  the  existence  of  such  cause  may  properly 
he  considered  by  the  jury  in  determining  whether 
the  officers  of  the  town  or  city  might  have  had  no- 
tioe of  the  defect  by  the  exercise  of  proper  care 

-o  L<*  sv»  A« 


and  dnigenoe.  Post  v.  Boston,  1  New  Eng.  Bep. 
512, 141  Mass.  189 ;  Olson  v.  Worcester,  8  New  Eng. 
Bep.  7^  142  Mass.  686. 

The  jury  may  infer  notice  where  the  defect  was 
patent,  dangerous  and  of  long  duration.  Manches- 
ter V.  Hartford,  80  Conn.  118;  Madison  v.  Baker,  1 
West  Bep.  117,  note,  108  Ind.  41. 

But  where  the  defect  was  latent,  and  apparently 
recent,  it  was  necessary  to  prove  actual  notice,  to 
charge  defendant  with  damages  (MoGinity  v.  New 
York,  5  Duer,  674;  Gkirrlson  v.  New  York,  5  Bosw. 
497);  but  having  the  means  of  knowledge  and  neg- 
ligently remaining  ignorant  is  equivalent  to  acti  al 
knowledge.  Mersey  Docks  v.  Glbbe,  11 H.  L.  Cis. 
701;  Madison  v.  Baker,  supra. 

That  a  party  is  not  bound  to  give  notioe  of  a  de- 
fect in  the  Rtreets,  see  Brie  City  v.  Sohwlngle,  22 
Pa.  884 ;  Madison  v.  Baker,  «upra. 

It  was  for  defendant  to  ^ow  that  they  did  not 
know  of  the  defect;  and  not  for  the  plaintiff  to 
prove  notice  thereof.  See  Henry  County  Tump. 
Co.  V.  Jackson,  86  Ind.  Ill;  Huntington  v.  Breen,77 
Ind.  20 ;  Murphy  v.  Indianapolis,  83  Ind.  76;  Wilson 
V.  Trafalgar  &  B.  C.  Or.  Boad  Co.  Id.  826;  McCarthy 
V.  Syracuse,  46  N.  Y.  194 ;  Anne  Arundel  Co.  v. 
Duckett,  20  Md.  468;  Calvert  Co.  v.  Gibson,  86  Md. 
229 ;  Madison  v.  Baker,  supra. 

What  notice  suffkient. 

Notice  of  the  general  bad  condition  of  the  side- 
walk at  the  place  where  the  accident  happened  will 
be  held  sufficient.   Plattsmouth  v.  Mitchell,  20  Neb. 
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Trord  v.  Yinion  aowa)  41  N.  W.  Rep.  580. 

The  plaiotiff's  claim  was  not  such  a  one  as  is 
required  by  the  charter  to  be  presented  to  the 
citv  council  under  the  charter. 

y^&mfrey  v.  Saratoga  Springs,  7  Cent.  Rep. 
44,  104  N.  Y.  459. 

But  in  Iowa  it  was  held  that  all  a  party  need 
do  was  to  present  his  claim  and  give  the  coun- 
ty a  reasonable  time  in  which  to  act. 

Ferguson  v.  Davis  Oo,  57  Iowa,  ©07. 

ChampUiit  J,,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  damages 
for  a  personal  id  jury  alleged  to  have  been  cau^ 
by  the  neglect  of  defendant  in  not  keeping  a 
cross-walk  in  repair.  An  objection  is  raised  by 
the  defendant  which  goes  to  the  plaintiff's  right 
of  action,  although  not  affectiof  her  cause  of 
action,  which,  if  disposed  of  in  favor  of  the  de- 
fendant, wiU  suspend  further  proceedings  in 
this  suit«  and  render  it;  unnecessary  to  pass 
upon  other  questions  raised  by  the  record. 
The  charter  of  the  City  of  Lansing  provides 
that  ''the  council-  shall  audit  and  allow  all  ac- 
counts char^able  against  the  city,  but  no  ac- 
count or  claim  or  contract  shall  be  received  for 
audit  or  allowance  unless  it  shall  be  accompa- 
nied with  an  affidavit  of  the  person  rendenng 
it,  which  affidavit  may  be  taken  and  certified 
by  any  member  of  the  common  council,  to  the 
effect  that  he  verily  believes  that  the  services 
or  property  therein  charged  have  been  actually 
performed  or  delivered  for  the  city;  that  the 
sums  charged  are  reasonable  and  just,  and  that 
to  the  best  of  his  knowledge  and  belief  no  set- 
off exists,  nor  payment  has  been  made  on  ac- 


count thereof,  except  such  as  are  indorsed  or 
referred  to  in  such  account  or  claim;  and  every 
such  account  shall  exhibit  in  detail  all  the 
items  making  up  the  amount  claimed,  and  the- 
true  date  of  each.  It  shall  be  a  sufficient  de- 
fense in  any  court,  to  any  action  or  proceeding- 
for  the  collection  of  any  demana  or  claim 
against  the  city,  that  it  has  never  been  pre- 
sented, verified  as  aforesaid,  to  the  council  for 
allowance,  or  that  the  claim  was  presented 
without  the  affidavit  aforesaid,  and  rejected  for 
that  reason,  or  that  the  action  or  proceeding 
was  brought  before  the  council  had  a  reasona- 
ble time  to  investigate  and  pass  upon  it "  Local 
Acts  1875,  p.  168. 

The  Amendments  of  1888  do  not  affect  the 
point  under  consideration.  See  Looal  Acts 
1888,  p.  784. 

The  record  shows  that  on  the  16th  dav  of 
January,  1888,  the  plaintiff  presented  her  claim 
to  the  common  council  in  detail,  in  which  she 
explained  when,  where,  and  how  the  accident 
happened,  her  consequent  injury,  her  expenses 
incurred  for  medical  attendance,  medicine,  and 
loss-of  time  resulting  from  such  injury.  She 
stated  that  she  had  suffered  greatly  in  body  and 
mind  by  reason  of  her  injuries;  that  she  was 
unable  to  state  an^r  amount  which  would  be  ade- 
quate for  the  pain  and  suffering  she  had  en- 
dured, and  must  continue  to  endure,  nor  her 
loss  in  case  disability  should  prove  to  be  perma- 
nent; but  if  her  claim  should  be  recognized  by 
the  city  in  the  spirit  of  fairness,  and  an  adjust- 
ment thereof  speedily  made,  she  would  accept 
the  sum  of  $2,000  in  addition  to  the  other 
items,  which  amounted  to  $81.  She  asked  that 
her  claim  be  investigated  by  the  council,  and  a 


Written  lepoits  of  the  New  York  City  polioe- 
mea,  of  the  def  eotive  oondition  of  streets,  and  of 
omission  to  remove  snow  and  ice,  are  notice  to  the 
oily  to  make  it  liable  for  personal  Injuries  result- 
ing therefrom.  Twogood  v.  New  York,  8  Cent. 
Bep.  6S,1(»N.Y.216. 

Notice  of  a  defect  in  a  olty  street,  to  an  alder- 
man, is  notice  to  the  citj.  McKeigue  v.  Janesvllle, 
68Wls.fiO. 

Biit  notice  to  a  citizen  Is  not  notice  to  the  cor- 
poration. Donaldson  v.  Boston,  16  Gray,  606 ;  ctmr 
ijriLt  Springer  v.  Bowdoinham,  7  Me.  442 :  Mason  v. 
EUsworth,  8SS  Me.  271 ;  Madison  v.  Baker,  1  West. 
Bep.  116,  wAAy  108  Ind.  41. 

While  the  town  would  bo  bound  by  notice  of  de- 
fects oonmiunicated  to  a  member  of  the  town  coun- 
cil, such  notice  must  relate  to  the  defects  which 
caused  the  injury.  Garter  v.  Monticello,  68  Iowa, 
178. 

Knowledge  of  the  obstruction  in  a  sidewalk  by  a 
police  officer  is  knowledge  on  the  part  of  the  city. 
Ganington  v.  St.  Louis,  4  West.  Bep.  679, 89  Mo.  206. 

The  passage  of  an  ordinance  requiring  policemen 
to  inspect  and  report  defects  in  streets,  ooupled 
with  the  fact  that  they  neglected  this  duty,  will 
not  relieve  the  corporation  from  liability  for  the 
condition  of  its  streets  or  exempt  It  from  damages 
for  such  defect.  Gtoodf ellow  v.  New  York,  1  Gent. 
Bep.  a,  100  N.Y.  16* 

J^etuoZ  notfM  need  not  he  sTkoiim. 

Aetual  notioe  of  the  defect  or  obstruction  need 
not  be  shown.  If  it  is  continued  such  a  length  of 
time  as  to  become  notorious,  and  to  justify  the 
presumption  that  its  existence  was  known  to  the 
agents  of  the  corporation  charged  with  the  duty 
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of  keeping  the  streets  in  repair,  notice  will  be  pre- 
sumed. Bequa  v.  Bochester,  45  N.  Y.  180 ;  Dlveny 
V.  Elmira,  51 N.  Y.  506;  Hume  v.  New  York,  47  N. 
Y.  689;  Weed  v.  Ballston  Spa,  76  N.  Y.  886. 

Notioe  will  be  inferred  if  the  defect  in  the  street- 
or  sidewalk  has  existed  for  a  considerable  length 
of  time,  or  from  the  fact  that  the  defect  had  ex- 
isted so  long  as  to  render  it  notorious.  Larson  v.. 
Grand  Forks,  8  Dak.  807 ;  Giiicago  v.  Dalle,  %  West. 
Bep.  901, 115  IlL  886;  Madison  v.  Baker,  1  West  Bep. 
116, 108  Ind.  41;  Bellamy  v.  Atlanta,  75  Ga,  107;  Lai^ 
mon  V.  District  of  Oolumbia  (D.  0.),  5  Gent.  Bep. 
447, 5  Mackey,  880;  Yocum  v.  Trenton,  8  West.  Bep. 
778,  80  Mo.  App.  489;  Salmon  v.  Trenton,  8  West^ 
Bep.  781, 21  Mo.  App.  182. 

What  Is  a  reasonable  time  from  which  notice  Is 
to  be  inferred  must  be  determined  upon  the  dr- 
cumstanoes  of  the  case.  Kuns  v.  Troy,  6  Gent. 
Bep.  488, 104  N.Y.  844. 

It  will  be  inferred,  after  verdict,  that  tlmaly  no- 
tice was  given  to  enable  the  dty  to  repair.  MadK 
son  V.  Baker,  supra. 

Gonstructlve  notice  may  exist  where  a  oorpom^ 
tion  has  had  the  means  of  knowledge  for  suffloient 
time  to  have  remedied  the  defect,  except  iHiere 
means  of  knowledge  may  fairly  include  oases  of 
neglect  to  anticipate  and  prevent  certain  defects. 
It  applies  only  to  defects  or  obstructions  that  are 
open  and  notorious  so  as  to  be  observable  by  all. 
Denver  v.  Dean,  10  Goio.  876. 

Notice  may  sometimes  be  Inferred  from  lapse  of 
time;  but  where  It  is  made  to  appear  that  the  de- 
fect complained  of  had  not  existed  even  for  a  day 
before  the  aoddent,  as  regards  the  city's  alleged 
knowledge  that  the  street  was  out  of  repair,  there 
was  a  total  failure  of  proof.  Madison  v.  Baker^ 
•ttpro. 
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reasoDQble  aod  just  allowance  made  her  as 
compepsaiioD.  Her  claim  was  verified  by  ber 
affidavit,  in  wbich  she  stated  that  no  setoff  ex- 
ists to  ber  claim,  nor  baa  any  payment  been 
made  on  account  thereof.  The  claim  was  re- 
ferred to  the  city  attorney,  who  reported  it 
back,  with  the  recommendation  that  the  same 
lie  hiid  upon  the  table,  which  report  and  recom- 
mendation was  adopted  by  the  unanimous  vote 
of  the  council. 

No  investigation  was  made  by  the  council 
into  the  facts  and  circumstances  or  merits  of 
the  claim,  and  on  April  28,  1888,  this  suit  was 
commenced  to  recover  her  damages  for  the 
same  claim  so  presented  to  the  council.  We 
think  the  plaintiff  complied  substantially  with 
the  requirements  of  the  charter.  Ample  time 
and  opportunity  were  afforded  the  council  to 
investigate  the  merits  of  the  claim  presented, 
had  they  chosen  to  do  so.  The  plaintiff  is  not 
barred  from  a  recovery  by  the  charter  provisions 
mentioned. 

The  plaintiff  claims  that  on  Thanksgiving 
day,  1887,  as  she  was  traveling  from  her  place 
of  employment  to  her  home,  at  about  7  o'clock 
in  the  evening,  accompanied  by  two  of  her 
children,  she  stepped  in  a  hole  in  the  cross- 
walk as  she  was  crossing  Butler  Street,  and 
partly  fell,  and  received  a  severe  strain  in  her 
back,  which  occasioned  an  injury  to  her  spine, 
and  from  the  effects  of  such  injury  she  has 
suffered  great  bodily  pain,  and  become  disabled 
from  doing  work;  that  she  was  in  the  exercise 
of  ordinary  care;  and  that  the  city  was  negli- 
gent in  not  keeping  the  cross-walk  in  repair 
after  it  had  notice  or  knowledge  of  its  unsafe 
condition.  The  hole  was  cdused  by  a  broken 
plank  in  the  cross-walk  directly  over  the  gut- 
ter. The  plank  was  from  six  to  eight  inches 
wide,  and  had  broken  about  eighteen  inches 
from  the  west  stringer,  and  that  length  had 
been  torn  out  and  removed,  thus  making  the 
bole  about  eight  by  eighteen  inches,  and  about 
eighteen  inches  deep  to  the  bottom  of  the 
gutter. 

On  the  fourth  day  after  the  accident  plaintiff 
sent  a  request  to  her  employer,  a  Mr.  Wilson, 
to  send  her  some  liniment.  Instead  of  doing 
so,  he  sent  her  a  physician.  Dr.  Ostrander,  who 
testified  to  making  an  examination  of  the  in- 
jttrieB  of  plaintiff  three  or  four  days  after 
Thanksgivmg  day.  He  testified  fully  as  to  her 
condition  and  to  her  complaints  as  to  her 
ailments,  and  against  the  objections  of  the 
counsel  for  defendant  he  was  permitted  further 
to  testify  as  follows:  *'She  told  me  she  had 
stepped  in  the  hole  at  the  cross-walk,  and  that 
she  fell  quite  a  distance.  I  think  she  said  she 
stepped  in  with  the  rieht  foot,  but  I  am  not 
certain  about  that,  ana  that  she  received  a 
severe  shock,  severe  wrench  to  her  back  in 
falliniT  that  distance,  and  tried  to  save  herself, 
and  that  she  came  on  home,  and  suffered  a 
great  deal  that  night,— great  deal  of  pain." 

The  court  erred  in  permitting  the  declarar 
tioos  of  the  plaintiff,  as  to  the  manner  and 
drcmnstanoes  of  her  injury,  to  be  given  in  evi- 
dence. There  Is  no  pretense  that  they  were  a 
part  of  the  res  gesta.  They  were  not  necessary 
to  enable  the  physician  to  correctly  diagnose 
ber  case.  He  had  testified  fully  to  that  aliiadv. 
The  only  purpose  which  such  testimony  could 
answer  woola  be  to  establish  the  fact,  which 
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was  disputed,  that  she  had  received  the  injury 
complained  of  on  account  of  a  defect  in  the 
cross-walk.  This  is  made  more  manifest  by 
the  question  by  which  such  testimony  was 
followed,  namely:  "What  did  you  think  at 
that  time  as  to  whether  the  symptonos  that  you 
found  there  could  be  accounted  for  by  such 
an  injury  as  she  described  ?  Can  you  tell  the 
jury  directly  whether  or  not  such  an  injury  as 
she  complained  of  could  have  been  causea  in 
the  manner  that  she  described  to  you  at  that 
time  ?*'  Objection  was  timely  made  to  this 
question,  and  was  overruled.  The  witness 
answered:  "Well,  it  could  have  been<»used  by 
the  accident  that  occurred." 

That  narrations  of  past  occurrences  as  to  the 
manner  in  which  a  party  has  been  injured 
cnnnot  be  given  in  evidence  by  an  attending 
physician,  any  more  than  by  a  nonprofes- 
sional man,  is  settled  in  this  court  by  the  case 
of  Merkle  y.  Bennington  Twp.  58  Mich.  160. 

The  testimony  should  have  been  excluded. 
The  questions  put  to  Dr.  Shank,  calling  for  a 
narration  from  the  plaintiff  of  the  way  the  in- 
jury occurred,  should  have  been  excluded  for 
the  same  reason. 

The  statute  creating  the  liability  of  municipal 
corporations,  and  giving  a  right  of  action  for 
negligence  to  a  party  injured,  contains  this 
proviso:  '*That  in  all  actions  brought  under 
this  Act^t  must  be  shown  that  such  township, 
village,  or  city  has  had  reasonable  time  and 
opportunity,  after  knowled^  by  or  notice  to 
such  township,  village,  or  city,  that  such  high- 
ways, streets,  bridges,  sidewalks,  cross-walks, 
or  culverts  have  ^come  unsafe,  or  unfit  for 
travel,  to  put  the  same  in  the  proper  condition 
for  use,  and  has  not  used  reasonable  diligence 
therein  after  such  knowledge  or  notice."  Pub. 
Acts  1887,  No.  264,  §  2. 

The  plaintiff,  in  order  to  prove  notice  to  the 
city,  introduced  testimony  to  show  that  actual 
notice  was  given  to  the  alderman  of  the  ward 
in  wbich  the  cross-walk  in  question  was  located 
of  the  defective  condition  of  sidewalks  in  the 
vicinity  of  the  defective  cross-walk  which  oc- 
casioned the  injury  as  claimed.  This  notice 
was  given  in  the  latter  part  of  April  or  the  fore 
part  of  May,  18B7,  and  the  accident  occurred 
in  November.  There  was  testimony  introduced 
tending  to  show  that  the  particular  defect  com- 
plained  of  had  existed  six  months  prior  to  the 
accident  to  plaintiff.  The  individual  knowl- 
edge of  officers  or  agents  of  municipal  corpora- 
tions, who  in  such  capacity  have  powers  or 
duties  conferred  upon  them  with  reference  to 
a  given  matter,  is  the  knowledge  of  the  corpo- 
ration, and  notice  to  such  officers  or  agents  is 
notice  to  the  corporation,  and  the  corporation 
is  bound  or  affected  by  such  knowledge  or  no- 
tice. Where  the  liability  of  the  municipality 
is  created  by  statute,  such  liability  must  depend 
upon  a  true  interpretation  of  the  statute  under 
which  it  is  created. 

The  charter  of  the  City  of  Lansing  provides 
that  ''the  common  council  shall  be  commission- 
ers of  highways  for  said  city,  and  shall  have 
the  care  and  supervision  of  the  highways,  side- 
walks, streets,  bridges,  .  .  .  therein,  not  be- 
longing to  or  occupied  by  the  State;  and  it 
shall  be  their  duty  to  give  directions  for  the 
repairing,  preserving,  improving,  cleansing,  and 
securing  of  such  highways,  .  .  .  and  to  cause 
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the  same  to  be  repaired,  cleansed,  improved, 
and  secured  from  time  to  time,  as  may 
he  necessary:  ...  to  divide  said  city  from 
time  to  time  into  so  many  highway  districts  as 
they  shall  deem  expedient,  by  an  ordinance  or 
resolution  entered  in  their  minutes;  to  appoint 
and  assign  to  each  of  said  districts  so  many  in- 
spectors of  streets  as  they  shall  from  time  to 
time  deem  proper."  Local  Acts  1875,  titie  12, 
§  14,  Act  No.  282. 

"It  shall  be  the  duty  of  the  street  inspectors 
of  the  several  ward  districts  to  perform,  or 
cause  to  be  performed,  all  such  labor,  repairs, 
and  improvements  upon  the  highways,  streets, 
sidewalks,  .  .  .  within  the  city,  as  the  council 
or  city  marshal  shall  direct  to  be  done  by  or 
under  their  supervision."    Titie  6,  |  25. 

Section  21  of  the  same  title  provides  that  "it 
shall  be  the  duty  of  the  marshal  to  superin- 
tend, under  the  general  direction  of  the  com- 
mon council,  all  work  to  be  done  or  performed, 
ordered  or  required  to  be  done  or  performed, 
upon  or  in  relation  to  any  of  the  public  streets, 
walks,  ...  of  said  city." 

The  dty  is  divided  into  six  wards,  and  two 
aldermen  are  elected  in  each  ward.  The  mayor 
and  aldermen  of  said  city  constitute  the  com- 
mon council.  The  city  attorney,  city  marshal, 
city  auditor,. street  commissioner,  city  surveyor, 
ana  engineer  of  the  fire  department  have  seats 
in  the  council,  with  the  right  to  take  |»art  in  all 
its  proceedings  and  deliberations  on  all  sub- 
jects relating  to  their  respective  departments, 
but  without  the  right  to  vote,  and  may  be 
compelled  to  attend  the  meeting  of  the  council 
the  same  as  members.  Act  i^o.  888,  Local 
Acto  1888,  title  4. 

Under  these  provisions  of  the  charter,  the 
primary  control  over  the  streets,  and  the  au- 
thority to  direct  repairs,  are  vested  in  the  com- 
mon council.  The  city  marshal  is  superin- 
tendent of  all  work  done,  or  ordered  by  the 
common  council,  in  relation  to  the  public 
streets,  and  the  street  inspectors  are  to  do  or 
cause  to  be  done  all  repairs  upon  the  streets 
which  the  council  or  city  marshal  shall  direct 
to  be  done  by  or  under  theur  supervision.  The 
dause  of  the  charter  authorizing  street  ''com- 
missioners" to  have  a  seat  in  the  common 
council  evidently  refers  to  street  "inspectors," 
as  the  council  are  riven  authority  to  appoint 
"street  inspectors;"  out  I  find  no  such  officer 
as  "street  commissioner"  who  is  either  elected 
or  appointed  by  the  terms  of  the  charter. 

As  the  corporation  can  acquire  no  knowl- 
edge of  defective  streets  and  sidewalks  except 
such  knowledge  as  is  possessed  by  the  alder- 
men of  the  city,  or  the  city  marshal  or  the 
street  inspectors,  who  are  the  only  agents  hav- 
ing any  duty  to  perform  with  re&rence  to 
keeping  streets  in  repair,  it  would  seem  to  fol- 
low that  knowledge  of  any  such  agents  of  a 
defect  in  streets  or  sidewalks  would  be  the 
knowledge  of  the  corporation,  and  that  actual 
notice  given  to  either  of  these  agents  for  such 
defects  would  be  notice  to  the  corporation. 
Now,  while  an  individual  alderman,  not  acting 
in  a  meeting  of  the  council,  has  no  control  or 
supervision  over  the  streets  any  more  tiian  a 
pnvate  citizen,  yet  when  he  meets  in  councU 
he  does  have  a  voice  in  saying  what  repairs 
shall  be  made,  and  if  a  meeting  of  the  council 
has  been  held  after  knowledge  by  or  notice  to 
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him  there  is  no  good  reason  why  such  knowl- 
edge or  notice  should  not  be  imputed  to  the  body 
of  which  he  is  a  member,  based  upon  the  duty 
which  he  owes  to  the  public  to  impart  his 
knowledge  affecting  the  public  interest  to  the 
council. 

For  the  same  reason  should  the  knowledge 
of  the  city  marshal  and  street  inspectors  be 
held  to  be  the  knowledge  of  the  council  They 
are  entitied  to  seats  in  the  body,  and  to  be 
heard  upon  the  matters  under  their  supervision, 
and  the  keeping  of  streets  in  repair  comes  un- 
der their  supemsion.  Had  each  alderman  of 
the  city  seen  this  hole  in  the  walk,  and  been 
cognizant  that  it  had  been  there  for  six  months, 
it  would  be  absurd  to  hold  that  the  collective 
body  called  the  common  council  had  no  knowl- 
edge of  what  each  individual  composing  it 
knew  full  welL  The  duty  of  all  to  bring  the 
matter  of  repair  before  the  council  for  its  ac- 
tion is  no  greater  than  the  duty  of  each  mem- 
ber to  do  so  who  is  possessed  of  such  knowl- 
edge. The  aldermen  represent  the  city  in 
respect  to  those  matters  placed  under  the  con- 
trol of  the  council,  and  are  so  far  its  agents 
that  notice  to  them  with  regard  to  such  matters 
is  notice  to  the  principal,  fkilton  Bank  v.  New 
Tork  d  8.  Canal  Oo,  4  Paige,  127;  Narih  River 
Bank  v.  Aymar,  8  Hill,  262;  Bank  of  XT.  8.  v. 
Bonis,  2  HUl,  451;  National  Security  Bank  v. 
Otuhman,  121  Mass.  490;  TrapneU  v.  Bed  Oak 
Junction,  76  Iowa,  744;  Garter  v.  MonticeUo, 
68  Iowa,  178. 

It  must  be  borne  in  mind,  however,  that  the 
knowledge  or  notice  which  the  statute  requires 
is  that  01  the  particular  defect  complained  of, 
and  not  knowledge  or  notice  of  other  defects, 
which,  although  they  are  shown  to  exist  to  the 
knowledge  of  the  city,  did  not  occasion  the 
injury  alleged.  The  longest  time  the  testimony 
of  any  of  the  witnesses  in  this  case  showed  the 
defect  in  the  cross-walk  to  have  existed  was 
six  months,  and  the  notice  to  the  alderman 
was  prior  to  that  time;  and  the  notice  to  the 
city  marshal  was  something  like  two  years 
prior  to  the  accident.  The  notice  g^ven  was 
as  to  the  defective  condition  of  the  sidewalks, 
generally,  and  not  of  any  particular  defect. 
Such  testimony  ought  not  to  have  been  re- 
ceived. It  had  no  tendency  to  show  actual 
notice  of  the  defect  complained  of,  and  it  was 
too  remote  and  indefinite  for  the  purpose  of 
proving  that  the  particular  defect  had  existed 
such  a  length  of  time  that  notice  might  be  pre- 
sumed or  mferred.  The  dty  cannot  be  held 
liable  for  damages  caused  by  the  non-repair  of 
the  cross-walk  at  Butler  Street  by  showing  that 
sidewalks  in  the  vicinity  were  out  of  repair. 

In  Orand  Rapida  db  L  B,  Oo,  v.  Huntley,  88 
MicOi.  540,  Campbell,  Gh.  J„  said:  "We  are 
also  of  opinion  that  no  defects  in  the  track  could 
be  relied  on  to  show  negligence  contributing  to 
the  accident  except  those  existing  where  the 
track  was  injured  or  displaced,  and  that  testi- 
mony as  to  the  condition  of  the  road  away  from 
the  scene  of  the  inlury  was  improper  to  make 
out  a  cause  of  action,  and  could  only  tend  to 
raise  false  issues.  The  testimony  should  be 
confined  to  the  time  as  well  as  place  of  the  ac- 
cident." To  the  same  effect  are  OoUin$  v.  Dor- 
Chester,  6  Cush.  896;  Bcbinson  ▼.  Fitchburg  db 
W,  B,  Go.  7  Gray,  92;  Maguire  ▼.  Middlesex  R. 
Go.  116  Mass.  289;  Bailey  v.  Trumbull,  81  Ck>ii]i. 
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581;  Jaequei  v.  Bridgeport  Horse  B.  Co.  41  Conn. 

ei. 

In  this  case  the  plaintiff  was  permitted  to 
produce  testimony  tending  to  show  generally 
the  bad  and  defective  condition  of  the  side- 
walks a  block  or  more  each  way  from  the  cross- 
walk on  BaUer  Street.  This  was  error.  It  is 
fmg  far  enough  to  hold  that  it  may  be  shown 
tbit  accidents  have  happened  to  other  people 
who  were  ezercisine  ordinary  care,  on  account 
of  the  particalar  defect  complained  of;  but 
such  testimony  is  admissible  mainly  as  tending 
to  show  thie  dangerous  character  of  the  defect, 
—in  other  words,  that  on  account  thereof  the 
street  or  sidewalk  or  cross-walk  was  not  rea- 
sonably safe  and  fit  for  travel.  Very  remote- 
ly, and  in  connection  with  other  testimony 
lowing  the  length  of  time  the  defect  had  ex- 
isted, it  mi^ht  have  a  bearing  upon  the  ques- 
tion of  notice  to  the  municipality.  Smith  v. 
Sherwood  Twp.  62  Mich.  159;  Tomiiruony.  Ber- 
hp.  43  Conn.  562. 

There  was  abundant  testimony  tending  to 
show  that  the  defect  in  the  cross-walk  at  Bu^ 
ler  Street  was  in  plain  sight,  and  obvious  to  any 
person  passing  along  the'  street,  and  that  it  had 
existed  such  a  length  of  time  as  justified  the 
jury  in  findiog  ^at  the  city  had  notice  of  the 
defective  and  dangerous  condition  of  the  cross- 
walk The  question  in  the  case  that  most  per- 
plexes us  Is  the  contributory  negligence  of  the 
plaintifF.  She  testified  as  a  witness  in  her  own 
behalf,  and  so  far  as  anv  impression  can  be 
derived  from  the  record  she  gave  her  testimony 
iotelligently  and  truthfully.  There  is  no  indi- 
cation from  her  answers  of  any  impairment  of 
intellect  or  of  memory.  She  says  that  she  was 
on  her  way  home  from  her  daily  labor,  walk- 
ing in  company  with  two  of  her  children, ^-one 
a  daughter  of  the  age  of  eighteen,  and  the 
other  a  son  of  the  age  of  seven;  that  the  time 
was  from  7  to  8  in  the  evening;  that  the  weather 
was  stormy,  either  a  slight  mist  or  snow  fall- 
ing; that  she  had  travel^  over  the  same  walk 
for  several  weeks,  twice  a  day,  for  three,  four, 
and  five  days  in  a  week,  and  had  known  of  the 
broken  plank  and  hol^  in  the  cross-walk  at  the 
Butler  Street  crossing  from  June  to  the  time 
uf  the  accident;  that  one  of  her  children  was 
upon  one  side  of  her,  and  the  other  upon  the 
other  side  of  her,  and,  as  she  was  cros^ng  But- 
ler Street,  she  stepped  into  the  hole  in  the  cross- 
walk, and  partially  fell,  and  was  caught  by  her 
eldest  daughter,  so  that  she  did  not  fall  down; 
she  passed  right  on  home,  but  the  result  of 
stepping  into  the  hole  was  to  severely  wrench 
her  back,  causing,  as  the  testimony  tends  to 
show,  injuries  of  a  lasting  and  serious  character. 
She  testifies  that  she  was  in  a  hurry  to  get 
home,  and  was  not  thinking  about  the  hole  in 
the  walk,  not  looking  for  it;  and  that  if  she  had 
been  thinking  about  it,  or  looking  for  it,  she 
would  not  have  stepped  into  it;  that  she  was 
sure  it  was  because  she  did  not  think  of  it  that 
she  stepped  in;  that  she  did  not  look  for  the 
hole.  She  also  testified  that  she  could  not  rec- 
oUect  what  she  was  thinking  about  or  look- 
ing at  when  she  stepped  in.  Counsel  for  de- 
fendant claims  that  it  conclusively  appears 
from  her  own  testimony  that  she  was  not  in 
the  exercise  of  ordinary  care,  and  that  a  verdict 
should  have  been  directed  for  the  defendant  on 


the  ground  that  her  own  negligence  contrib- 
uted to  the  injuiT. 

The  question  of  contributory  negligence  when 
a  person  is  injured  through  a  defect  in  the  street 
or  walk  of  which  be  had  previous  knowledge 
is  one  of  some  difficulty.  Such  knowledge 
does  not  always  bar  a  party  from  a  right  of  re- 
covery, we  held  in  Lowell  v.  Watertoicn  Twp. 
58  Mich.  568. 

There  are  many  cases  reported  where  under 
the  circumstances  attending  the  ti.onsaciion 
courts  have  rightly  held  that  the  party  was  not 
entitled  to  recovery  where  the  danger  was  ap- 
parent and  known,  and  the  injury  resulted  from 
their  own  carelessness  and  inattention.  Where 
the  defect  is  in  the  walk  it«ie1f,  prepared  and 
provided  for  the  use  of  pedestnans,  and  the 
accident  happened  in  the  ni^ht-time,  and  while 
pursuing  the  ordinary  traveled  way,  the  ques- 
tion of  the  plaintifiTs  care  should  be  submitted 
to  the  jury  as  a  question  of  fact.  It  is  doubt- 
less true,  as  plaintiff  .testified,  that  had  she  been 
at  the  time  upon  the  lookout  for  this  hole  in 
the  walk  she  might  have  seen  and  avoided  it; 
but  the  question  is,  Was  she  negligent,  under 
all  the  circumstances  and  surroundings,  in  not 
seeing  and  avoiding  it?  The  darkness  of  the 
night,  the  storm,  her  anxiety  to  get  home,  are 
all  circumstances  that  should  be  weighed  as 
bearing  upon'  her  conduct  upon  that  occasion. 
The  question  is  not  free  from  doubt,  and  when 
it  is  not  it  should  be  submitted  to  the  jury. 

The  plaintiff's  counsel  endeavored  to  explain 
away  the  frank  avowal  of  the  plaintiff  in  her 
testimony,  (1)  by  showing  that  she  had  cau- 
tioned her  children  to  be  careful,  and  spoke 
about  the  walk  being  bad;  and  (2)  In-  introduc- 
ing testimony  to  show  that  plaintiff's  memory 
had  become  weakened,  and  thus  to  form  the 
basis  for  argument  to  the  jury  that  she  was 
mistaken  in  her  testimony,  and  that  she  did 
have  the  danger  in  her  mind,  and  was  in  the 
exercise  of  care  with  reference  to  this  particu- 
lar defect,  but  had  forgotten  it.  He. was  per- 
mitted to  show  by  her  son-in-law  and  other 
witnesses  that  after  she  had  testified  she  could 
not  tell  or  remember  what  she  had  testified  to 
upon  the  trial.  This  testimony  was  improper- 
ly admitted.    The  lollowing  is  a  sample: 

Q.  State  to  the  jury  how  her  health  has  been 
since  she  was  here  on  Friday. 

A.  In  an  hour's  time  after  she  got  home^- 
after  I  went  home  Friday  night — she  could  not 
tell  what  she  swore  to  on  the  stand. 

Q.  How  did  her  physical  health  appear  to  be 
asrto  whether  she  was  able  to  sit  up?  Describe 
to  the  jury  how  she  appeared  physically. 

A.  She  went  to  bed  as  soon  as  she  got  home, 
and  didn't  get  up  again  until  the  next  morning. 
We  took  her  supper  to  her.  She  did  not  eat 
but  very  little,  and  she  has  not  been  out  of  her 
bed  but  once  since. 

Q.  What  did  you  say  to  her  in  relation  to 
what  took  place  here  in  court? 

A.  I  asked  her  if  she  remembered  what  she 
said  when  they  asked  her  whether  it  was  snow- 
ing or  not.  Said  she  didn't  know,  could  not 
remember, — did  not 'know  as  they  asked  her 
that  question  at  all.  That  was  about  all  we 
talked  about." 

This  testimony  could  not  have  other  than 
a  pernicious  effect  upon  the  jury,  and  was 
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inadmissible  for  any  purpose.  Consequently 
the  charge  of  the  court,  based  upon  this  testimo- 
ny, was  likewise  erroneous. 

2'he  judgment  muBt  he  reversed,  and  a  new 
trial  granted. 

Campbell  and  Lon^,  JJ,,  concurred; 
Bherwood,  Gh,  J.,  did  not  sit. 

Morse*  «/*.,  dissenting: 

While  I  agree  with  Mr,  Justiee  Cbamplin 
ihat  there  was  evidence  wrongfully  admitted 
&s  to  the  general  condition  of  the  sidewalks 
away  from  and  too  remote  from  the  place  of 
the  accident,  I  cannot  agree  with  all  that  he 
has  said  upon  that  subject.  It  was  not  neces- 
sary that  the  attention  of  the  officers  of  the  city 
should  have  been  called  directly  to  this  hole  in 


the  cross-walk  on  Butler  Street,  into  which  the 
plaintiff  stepped.  Any  notice  which  would 
naturally  call  their  attention  to  it  would  be  suf- 
ficient; and  I  think  when  such  officers  were 
notified  that  the  walks  were  defective  for  a 
block  each  way  from  the  Butler-Street  crossing 
such  notice,  if  acted  upon  by  them,  would  have 
also  brought  to  their  notice  this  particular  Re- 
fect in  the  crossing.  Therefore  the  evidence 
of  such  notice  had  a  tendency  to  prove  notice 
of  such  particular  defect. 

It  can  never  be  necessary  that  specific  notice 
of  the  particular  hole  or  defective  spot  shall  be 
brought  home  to  the  city,  if  its  officers  had  no- 
tice &at  the  walks  in  Its  immediate  locality 
were  generally  defective  and  out  of  repair.  I" 
concur  in  the  remainder  of  the  opinion. 
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Lucinda  A.  COLLAMORE 

Alexander  H.  GILLIS. 

( Maes. ) 

A  baker's  oven«  made  of  brick  by  a  ten- 
ant of  a  leased  building,  and  so  united 
with  the  building  that  the  two  are  InseparabJe 
without  the  destruction  of  the  one  and  substan- 
tial injury  to  the  other.  Is  a  fixed  and  permanent 
Btructure,  and  Is  not  removable  by  the  tenant 
during  his  term. 

(September  4, 1B89.) 


ACTION  of  tort  by  the  owner  of  a  bakery  to 
recover  for  waste  in  removing  a  baker's 
oven  and  the  fixtures  and  equipment  belonging 
thereto,  and  for  damage  to  the  realty  in  such 
removal .    Judgment  far  plaintiff. 

The  original  lessee  of  the  buiiding  erected 
the  oven  in  the  basement  in  the  rollowing 
manner:  There  was  an  overhead  chimney  ex- 
tending down  several  feet  into  the  cellar  from 
the  floor  above,  buiit  into  and  against  the  cel- 
lar wall.  There  was  a  portable  &naoe  with  a 
smoke-pipe  running  into  the  flue  of  this  chim- 
ney, which  was  removed  by  such  lessee.  The 
ceUar  bottom  was  of  brick  with  a  covering  of 
cement.    Without  removing  the  cellar  floor. 


NoTR.—Ftetures ;  wTuU  are. 

'  The  tests  by  which  a  fixture  is  determined  are, 
generally,  annexation  to  realty,  adaptation  to  use 
of  realty,  and  intention  to  make  the  article  a 
permaneiSt  accession  to  the  freehold.  Dudley  v. 
Creighton,  8  Gent.  Rep.  28S,  67  Md.  44 ;  Henkle  v. 
Dillon,  15  Or.  «0;  Sword  v.  Iiow,  12  West.  Rep.  719, 
128  Dl.  487;  Teaff  v.  Hewitt,  1  Ohio  St.  580;  Potter  v. 
Cromwell,  40  N.  Y.  296;  BweUi  Fixtures,  21;  Tyler, 
Fixtures,  114 ;  McRea  v.  Central  Nat.  Bank,  66  N. 
Y.  489 ;  Blnkley  v.  Forkner  (Tnd.)  3  L.  R.  A.  33,  note ; 
Atchison,  T.  &  S.  F.  R,  Co.  v.  Morgan  (Kan.)  4  L.  R. 
A.  284.      ' 

Fixtures  annexed  to  real  estate  become  a  part  of 
it.  Bites  V.  Whitney,  9  Allen,  U4,  116;  Tyler,  Fix- 
tures,225. 

Fixtures  go,  at  the  expiration  of  the  term,  to  ttie 
landlord  unless  the  tenant  has,  during  the  term, 
exercised  his  right  to  remove  them.  Heap  v.  Bar- 
ton, 12  C.  B.  274 ;  Leader  v.  Homewood,  5  C.  B.  N.  S. 
546;  Bircher  v.  Parker,  40  Mo.  119, 120;  Preston  v. 
Briggs,  16  Vt.  124 ;  Walsh  v.  Slohler,  2  West.  Rep. 
667,  20  Mo.  App.  874. 

Where  the  removal  of  the  additions  or  improve- 
ments made  by  the  tenant  would  operate  to  the 
prejudice  of  the  inheritance  by  leaving  it  in  a 
worse  condition  than  when  the  tenant  took  pos- 
session, they  are  Immovable  fixtures.  King  v.  Wil- 
oomb,  7  Barb.  268. 

In  determining  whether*  property  attached  to 
realty  is  real  or  personal  property,  the  clear  ten- 
dency of  modem  authority  seems  to  be  to  give  pre- 
eminence to  the  question  of  intention  to  make  the 
article  a  permanent  accession  to  the  freehold,  and 
other  tests  seem  to  derive  their  chief  value  as  evi- 
denoe  of  such  intentions.    Docking  v.  Frazell,  88 
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Kan.  420;  Dudley  v.  Creighton,  8  CenL  Rep.  282,  07 
Md.44. 

A  machine  does  not  become  a  fixture  by  attach- 
ing it  to  a  building  without  intention  to  make  it  a 
permanent  accession,  where  it  ia  not  so  incorpo- 
rated with  the  building  as  to  lose  its  identity  or  to 
render  it  difficult,  or  injurious  to  the  building,  to 
remove  it  Walker  v.  Grand  Rapids  Flouring  Mill 
Co.  70  Wis.  92. 

Landlord  and  tenant;  reevective  righte  of. 

If  land  be  let  with  fixtures  thereto  annexed,  or 
with  a  house  or  timber  trees  thereon,  the  lessee  has 
a  special  property  to  make  use  of  the  same  during 
his  term,  but  the  general  property  remains  in  the 
lessor.  Bull.  N.  P.  88 ;  Liford's  Oaae,  11  Coke,  48  a: 
Bowles*  Case,  11  Coke,  81 2>;  Fairant  v.  Thompson, 
5  Bam.  &  Aid.  836 ;  JSwell,  Fixtures,  40. 

In  Smith*s  Leading  Cases  it  is  said:  "The  gen- 
eral rule  of  law  governing  this  subject  ia  that  the 
tenant,  if  he  have  affixed  anything  to  the  freehold 
during  hisfterm,  cannot  again  remove  it  without 
the  consent  of  fads  landlord.**  Co.  Lltt.  67  a;  Elwea 
V.  Mawe,  2  Smith,  Lead.  Cas.  7th  Am.  ed.  188, 189, 
note. 

The  mere  fact  of  a  landlord  deeding  leased 
premises  to  a  third  party  will  not  support  trover 
by  the  tenant  for  fixtures  attached  by  him  to  the 
realty  and  left  by  him  on  abandoning  the  premises. 
Walsh  V.  Sichler,  2  West.  Rep.  666, 20  Mo.  App.  87i. 

If  the  tenant  neglects,  till  term  expires,  to  re- 
move buUdlngs  erected  by  him,  he  is  deemed  to 
have  abandoned  them.  Cromie  ▼.  Hoover,  40  lad. 
48;  Allen  v.  Kennedy,  40  Ind.  ^42;  Hamilton  ▼. 
Huntley,  78  Ind.  521 ;  Griffin  v.  Ransdell,  71  Ind.  440 ; 
Hedderick  v.  Smith,  1  West.  Rep.  144, 103  Ind.  208. 

If  a  tenant  takes  a  new  lease  on  different  termsa 


See  also  12  L.  R.  A.  87 ;  14  L.  R.  A.  438  ;  IG  L.  E.  A.  305 ;  39  L.  R.  A.  309. 
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ao  oven  was  built  upNon  it  against  the  cellar 
wall.  This  oven  consisted  of  eleven  or  twelve 
thousand  bricks  set  in  mortar  to  hold  the  same, 
sjod  an  iron  interior  and  door.  The  brick- 
work was  **  tied  in"  tt>  the  cellar  wall  as  fol- 
lows: Two  slots,  about  two  and  a  half  feet 
long,  six  inches  wide  and  four  inches  deep, 
were  cut  into  the  cellar  wall  and  the  masonry 
of  the  oven  was  bnilt  into  said  slots,  so  as  to 
**  tie  "  the  oven  to  the  cellar  wall.  About  two 
feet  and  a  half  of  the  bottom  of  the  overhead 
chimney  was  cut  away,  leaving  the  flue  ex- 
posed, and  the  oven  was  built  up  thereto,  so 
that  the  flue  or  smoke  vent  of  the  oven  became 
<x>ntinuous  with  the  flue  of  the  chimney,  and 
each  alternate  layer  or  course  of  the  brick  of 
the  oven  was  lapped  into  the  brick  of  the  chim- 
ney, so  as  to  make  the  chimney  and  oven  con- 
tinuous. A  trench  about  oue  foot  deep  and 
several  feet  wide  and  long  was  dug  in  front  of 
the  oven  doors.  The  sides  of  the  trench  were 
linked  up  with  brick  to  hold  the  earth  back, 
and  the  bottom  of  the  trench  was  concreted. 
This  trench  was  used  to  enable  the  stoker  to 
remove  ashes,  and  it  was  necessary  to  the  con- 
venient use  of  the  oven. 

The  original  lessee  died,  and  the  administra- 
trix of  his  estate  sold  to  the  defendant,  in 
August,  1887,  the  business,  stock  and  fixtures, 
including  the  oven  in  question,  if  the  same  was 
the  property  of  deceased. 

In  December,  1887,  during  the  term  of  the 
lease,  this  oven  being  then  out  of  repair,  the 
defendant  sold  it  and  authorized  the  purchaser 
to  remove  it.    The  purchaser  did  remove  it. 


and  in  so  doing  left  the  holes  or  slots  in  the  eel* 
lar  wall  open,  and  left  the  chimney  about  two 
and  one  half  feet  shorter  than  it  was  originally 
and  the  chimney  flue  open  at  the  bottom^  The 
draught  of  the  chimn^from  the  rooms  above 
was  thus  impaired.  The  oven  was  not  and 
could  not  have  been  removed  intact,  but  the 
masonry  of  which  it  was  composed  was  knocked 
down  and  the  brick  taken  away. 

Messrs,  Samuel  J.  Elder  and  Frederick 
A.  P.  Fiske*  for  plaintiff: 

In  Holbrook  v.  Chamberlin,  116  Mass.  155* 
162,  the  court  said  that  the  words  "  all  future 
erections  and  additions  to  or  upon  "  the  demised 
premises  be  limited  *'  to  new  buildings  erected 
or  old  buildings  added  to."  And  it  cannot  be 
doubted  that  the  clause  in  question  has  a  mean- 
ing in  leases  and  affects  thmgs  attached  to  the 
realtywhich  but  for  it  might  be  removed. 

Sunderland  v.  Newton,  8  Sim.  450;  Rex  v. 
T&pping,  McClel.  &  Y.  544;  Penryy.  Brown,  2 
Stark.  403;  Martifr^Y,  Bradley,  9  Bing.  24. 

The  right  of  a  tenant  to  remove  trade  flx- 
tures  may  be  limited  by  the  covenants  in  his 
lease 

Wall  V.  Hinds,  4  Qraj,  256-273;  Holbrook  v. 
Chamberlin,  supra;  Smith  v.  Whitney,  7  New 
Eng.  Rep.  147,  147  Mass.  479. 

Where  the  facts  stated  are  uncontested  and 
constitute  all  the  facts  bearing  upon  the  ques- 
tion this  court  will  not  consider  the  flnding  of 
the  lower  court  as  a  "  finding  of  a  contested 
fact  upon  unreported  testimony,'  and  will  con- 
sider the  question  upon  its  merits. 

Madigan  v.  McCarthy,  108  Mass.  376. 


■and  not  a  mere  extension  of  the  old  lease,  a  new 
tenancy  is  created,  and  whatever  constituted  a 
part  of  the  freehold  at  the  time  of  the  new  lease 
must  be  surrendered  up  at  its  termination.  Hed- 
derick  v.  Smith,  1  West.  Rep.  143, 106  Ind.  20B. 

Right  ofMnant  to  remove  fixtures  of  a  chattel  nature. 

The  rule  aa  now  understood  is  that,  upon  prin- 
ciples of  general  policy,  a  tenant,  whether  for  life, 
for  years,  or  at  will,  is  permitted  to  carry  away  all 
such  fixtures  of  a  chattel  nature  as  he  has  himself 
erected  upon  the  demised  premises  for  the  purposes 
of  ornament,  domestic  convenience,  or  to  carry  on 
trade,  provided  the  removal  can  be  eflFected  with- 
out material  injury  to  the  freehold.  Taylor^s  Land. 
aDdT.ft544. 

FIztures  whioh  a  tenant  is  allowed  to  diaan- 
nez  and  take  away  are  comprehended  within  two 
cinnson,  or  are  of  a  mixed  nature,  falling  partly 
within  and  partaking  of  the  nature  of  both.  Those 
cJaases  are,  first,  those  which  are  put  up  for  orna- 
ment or  the  more  convenient  use  of  the  premises, 
and  are  called  domestic  fixtures;  second,  those 
which  are  put  up  for  purposes  of  trade,  and  are 
known  as  trade  fixtures.   Wall  v.  Hinds,  4  Gray,  270. 

Many  things  may  now  be  taken  away  which 
could  not  be  formerly,  such  as  erections  for  carry- 
ing on  any  trade,  marble  chimney-pieces  and  the 
Uke,  when  put  up  by  the  tenant.  Lawton  v.  Sal- 
mon, 1  EL  BL  260,  note. 

The  law  of  fixtures,  in  Its  application  to  the 
relation  of  landlord  and  tenant,  partakes  of  the 
liberal  and  commercial  spirit  of  the  times,  2  Kent, 
Com.  844. 

Whether  property  of  this  kind  be  removable  or 
not  depends  in  some  degree  on  the  relation  be- 
tween the  parties,  and  in  the  relation  of  landlord 
and  tenant  the^le  Is  less  strict  than  in  others. 
•Grymes  v.  Boweren,  6  fiing.  437, 19  Eng.  C.  L.  12S- 
U6;  Foote  v.  Gooch,  96  N.  C.  965. 

A  boiler  and  tank  placed  on  a  foundation  of 

5  Lu  R.  A. 


brickwork,  the  edges  of  which  had  been  cemented 
before  they  were  placed  thereon  to  keep  them  in 
place  and  easily  removable,  remain  the  personal 
property  of  the  tenant  at  will  as  against  the  owner 
on  a  demand  for  rent.  Cooper  v.  Johnson,  8  New 
Eng.  Bep.  183, 148  Mass.  108. 

Affreement  between  parties. 

If,  before  annexation,  parties  agree  that  things 
personal  in  their  character  shall  continue  to  be 
personalty  to  retain  their  character  as  chattels, 
though  annexed  to  the  realty  so  as  to  become  a 
part  of  it  without  such  agreement,  they  will  con- 
tinue to  be  chattels  if  they  can  be  removed  with- 
out material  injury  to  the  articles  themselves  or  to 
the  freehold.    Henkle  v.  Dillon,  15  Or.  610. 

When  the  parties  agree  among  themselves  that  the 
property  shall  retain  its  character  as  personalty,  ex- 
cept as  to  innocent  purchasers  without  notice,  the 
intention  of  the  parties  will  prevail  unless  by  the 
nature  of  the  property  it  neo^sarily  become  Incor- 
porated into  the  realty  by  the  manner  of  its  annexa- 
tion. Taylor  v.  Watkins,  68  Ind.  611;  Yater  v.  MuUen, 
24  Ind.  m. 

Buildings*  erected  on  the  land  of  another,  with  a 
reserved  right  to  remove  the  same,  are  mere  chat>- 
tels.   Melhop  v.  Meinhart,  70  Iowa,  685. 

When  chattels  are  of  such  a  character  as  to  retain 
their  identity  and  distinctive  characteristics  after 
the  annexation,  so  that  their  removal  will  not 
materially  injure  the  building  or  destroy  or  impair 
the  value  of  the  chattels,  a  mutual  agreement  will 
have  the  effect  to  preserve  their  personal  ctiaracter 
between  the  parties  to  it.  Bogers  v.  Cox,  96  Ind. 
157;  Price  v.  Malott,  85  Ind.  866;  Hendy  v.  Dinker« 
hoff,  57  Cal.  8 ;  Haven  v.  Emery,  38  N.  H.  66 ;  EwelU 
Fixtures,  66;  Malott  v.  Price,  7  West.  Bep.  246, 109 
Ind.  22;  Eaves  v.  Estes,  10  Kan.  814;  Ford  v.  Cobb, 
20  N.  Y.  344;  Bisson  v.  Hibburd,  75  N.  Y.  542;  TilEt 
V.  Horton,  53  N.  Y.  377. 
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The  damage  to  the  realty  in  the  case  was  a 
damage  prejudicial  to  the  landlord's  reversion- 
ary interest,  and  as  such  will  support  this  ac- 
tion. 

Pynchxm  v.  Stearns,  11  Met.  804-310. 

For  the  unavoidable  injury  resulting  to  the 
premises  from  the  removal  ox  the  fixtures,  the 
plaintiff  may  perhaps  have  a  remedy  either 
against  the  defendant  or  those  who  severed  the 
lixtures  from  the  building. 

Wall  V.  Hinds,  supra. 

Whether  waste  is  committed  by  himself  or 
by  a  stranger,  he  is  alike  answerable  to  the  re- 
versioner. 

Fay  V.  Brewer,  8  Pick.  203  and  note:  Sackett 
V.  Saekett,  5  Pick.  191;  8haiiuck  v.  Qragg,  23 
Pick.  88;  Litingston  v.  Mott,  2  Wend.  605; 
Baxter  v.  Taylor,  1  Nev.  &  Man.  13. 

Where  the  lessee  even  covenants  not  to  do 
waste,  the  lessor  has  his  election  to  bring  either 
an  action  on  the  case,  or  of  covenant  against 
the  lessee  for  waste  done. 

Williams'  notes  to  Oreene  v.  Cole,  8  Saund. 
252  h;  Jones  v.  Hill,  7  Taunt  892. 

Messrs,  Ranney  ft  Clark  for  defendant. 

C.  Allen^  /.,  delivered  the  opinion  of  the 
court: 

In  determining  whether  an  addition  made 
by  a  tenant  to  a  leased  buildingis  removable  or 
not  by  him  during  his  term,  the  chief  element 
to  be  considered  is  the  mode  of  its  annexation, 
and  whether  it  can  be  removed  without  sub- 
stantial injury  to  the  building  or  to  itself.  The 
intention  with  which  it  was  put  there,  though 
often  an  element  to  be  considered,  is  of  second- 
ary importance.  Wall  v.  Hinds,  4  Gray,  270; 
w fitting  V.  Brastoto,  4  Pick.  810;  Hanrahan  v. 
O'BeiUy,  102  Mass.  201, 203;  Weston  v.  WesUm, 
ia.5J4,  519;  Amoe  ^  Ferard,  Fijrtures,  8d  ed, 
7,65. 

It  18  true  that  machines  or  structures  which 
cannot  be  severed  without  taking  them  in  pieces 
may  nevertheless  of  ten  be  removed.  Antoniv, 
Belknap,  102  Mass.  193. 

In  Penlon  v.  Robart,  2  East,  88,  which  is 
sometimes  cited  as  supporting  a  broader  doc- 
trine, all  that  was  removed  by  the  tenant  was  a 
superstructure  of  wood  which  had  been  brought 
from  another  place  and  put  upon  a  brick  foun- 
dation let  into  the  ground.  He  pulled  down  the 
wooden  superstructure  and  carried  away  the 
materials,  but  did  not  undertake  to  remove  the 
brick  foundation,  which  perhaps  was  not 
placed  there  by  him. 

The  case  of  Van  Ness  v.  Pacard,  27  U.  S.  2 
Pet.  137  [7  L.  ed.  874],  goes  further;  but  the 
more  recent  case  of  Kutter  v.  Smith,  69  U.  8. 
2  Wall.  491,  497  [17  L.  ed.  880,  882],  appears 
to  recognize  a  narrower  rule  though  without 
any  extended  discussion  of  the  question. 

Hill  Y.Sewald,  53  Pa.  271,  following  Fan  Ness 
V.  Pacard  and  Whitens  App,  10  Pa.  252,  is  sim- 
ilar. We  are  not  prepared  to  extend  the  right 
of  removal  so  far  as  to  include  a  thing  which 
cannot  be  severed  from  the  realty  without  be- 
ing destroyed,  or  reduced  to  a  mere  mass  of 
crude  materials. 

In  the  case  before  us  the  oven  was  not  like  a 
machine  or  a  structure,  the  parts  of  which  are 
fitted  to  each  other  and  can  be  taken  apart  and 
put  together  again  at  pleasure  in  some  other 
place.     It   haa,  so  to  speak,  no  removable 


identity,  but  when  taken  down  it  necessarily 
lost  its  character  as  an  oven,  and,  with  the  ex- 
ception of  the  iron  lining  and  door,  became 
mere  bricks  and  mortar.  When  built,  it  was 
in  the  nature  of  a  fixed  and  permanent  struc- 
tiu'e,  which  was  so  united  with  the  building  that 
the  two  became  inseparable  without  the  de- 
struction of  the  one,  and  a  substantial  injury  to 
the  other.  Under  such  circumstances ,  we  think 
the  better  reason  is  in  favor  of  holding  that  the 
oven  was  not  removable,  and  this  view  is  more 
in  accordance  with  the  cases  which  have  here- 
tofore arisen  in  this  Commonwealth.  This  re- 
sult is  also  strongly  supported  by  the  decision 
in  Whitehead  y,  Bennett,  27  L.  J.  N.  8.  (Ch.> 
474. 

The  authority  of  this  case,  it  is  said  in  Amos 
&  Ferard  on  Fixtures,  68,  has  never  been  im- 
pugned in  England,  and  it  was  cited  with  ap- 
groval  and  commendation  by  Lord  Chancellor 
elboumein  Wakey,  Hall,  L.  R  7  Q.  B.  Div. 
295,  801.  See  also  Sunderland  v.  Newton,  8: 
Sim.  450;  Jenkins  v.  QetJiing,  2  Johns.  &  Hem.. 
520;  Ombony  v.  Jones,  19  N.  Y.  234;  Ford  v, 
CoUf,  20  N.  Y.  844. 

The  resu]t,in  the  opinion  of  a  majority  of  the- 
court,  is  that  accordm^  to  the  terms  of  the  re- 
port there  must  be  judgment  for  the  plaintiflT 
for  $100. 

Judginent  for  the  plaintiffs 


HoraUo  N.  PAGE 

James  HIGGINS. 

(....Mass ) 

1  •  When,  by  accident  or  mutual  mistaker 

a  written  contract  does  not  express  the  actual 

NoxB.— Ifistolce;  reUc/  obla/dnatilU  In  equUy, 

The  power  to  correct  mistakes,  even  in  judicial 
proceedings,  is  fundamental  and  Inherent  in  all 
tribunals.  First  Nat.  Bank  of  Clarion  v.  Breneman^ 
5  Cent.  Rep.  478, 114  Pa.  81fi. 

The  peculiar  province  of  courts  of  equity  is  to* 
relieve  against  mistakes  and  omissions  In  contracts, 
but  courts  of  law  act  on  contracts  as  they  find 
them.  Nance  v.  Metcalf ,  1  West.  Bep.  448, 19  Mc 
App.  188. 

So  long  as  equal  or  superior  rights  of  third  par- 
ties have  not  intervened,  mutual  mistake  may  be- 
corrected.  Morrison  v.  Collier,  79  Ind.  421;  Hill,  Tr. 
169;  Lindsay  v.  Davenport,  18  m.  875;  Hutson  v. 
Furnas,  81  Iowa,  154;  Boszell  v.  Roszell,  7  West.  Bep. 
911, 109  Ind.  864. 

Mistake,  to  be  ground  for  equitable  relief,  must 
he  of  a  material  nature,  and  must  have  been  the  d^ 
termining  ground  of  the  transaction.  Bssex  v.  Day^ 
1  New  Eng.  Bep.  189, 62  Conn.  488. 

If  the  mistake  be  that  of  one  party  only,  its  con- 
sequences will  be  determmed  accordingly  as  the^ 
other  was  or  was  not  cognizant  of  or  responsible 
for  the  mistake.  Worley  v.  Moore,  97  Ind.  15;  Kerr,. 
Fraud,  pp.  409, 418;  Boszell  v.  Boszell,  tupra. 

Equity  will  grant  relief,  on  the  ground  of  mis- 
take, when  it  may  be  inferred  from  the  nature  of 
the  transaction.    Geib  v.  Beynolds,  86  Minn.  881. 

Equity  has  jurisdiction  to  correct  deeds  for  fraud 
or  mistake  in  them.  Loss  v.  Obry,  fiS  N.  J.  Eq.  66;. 
De  Biemer  v.  Cantillon,  4  Johns.  Ch.  86. 

Hie  fact  that  the  defendant  denies  that  there  is  a. 
mistake,  and  tcstiflca  that  the  deed  was  drawn  ao- 


See  also  5  L.R.  A.  810;  loL.  R.A.  7GG;  18  L.  R.  A.  144;  27  L.  R.  A.  335;.  36 
R.A.442;  47  L.  R.  A.  267. 
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oontraot  of  tne  parttes,  the  remedy  ts  by  a  refor- 
mation or  rectifloallon  of  the  writing.  When  the 
written  oontraot  does  not  express  the  under- 
fffyniUng  of  the  parties  on  aooount  of  a  mistake 
conoeming  the  suhject-matter  of  it,  the  remedy 
is  by  resolsBion  or  cancellation  of  the  written 
contract,  and  in  some  cases  by  its  rectification. 
8.  Mutual  mistake  in  equity  is  a  mistake 

eoBuaon  to  all  tiie  parties  to  a  written  oon- 
traot or  instrument,  and  usually  a  mistake  con- 
cerning the  contents  or  the  legal  eifeot  of  the  con- 
tract or  instrument. 

8*  Where  each  party  to  the  deed  misun- 
derstood the  understanding  of  the  other 
in  regard  to  land  which  was  agreed  to  be  oon- 
Teyed,  this  is  a  common  mistake  as  to  the  subject- 
matter  of  the  contract  and  is  not  a  mutual  mis- 
take in.  inserting  in  the  deed  the  description  of  the 
land. 

4.  Where  there  is  an  honest  misunder- 
standing between  the  parties  to  a  deed  as  to 
the  lotewhich  the  grantor  was  to  convey,  and  the 
grantee  drew  the  deed  according  to  his  under- 
standing in  that  respect  and  the  grantor  execut- 
ed it  without  a  knowledge  of  its  contents,  sup- 


posing that  it  did  not  Include  a  certain  lot,  it  can* 
not  be  reformed  against  the  consent  of  the  gran* 
tee  so  as  to  exclude  that  lot;  and  if  It  be  declared 
void,  the  grantor  cannot  retain  the  consideration 
paid  and  the  grantee  must  render  an  account  of 
the  rents  and  profits  while  he  held  possession  of. 
the  land. 

(September,  5, 1880.) 

ON  exceptions  by  plaintiff.    Sustained, 
The  facts  are  stated  in  the  opinion. 
Mr,  A.  D.  Bosson  for  plaintifit. 
Mr.  W.  B.  Durant  for  defendant. 

Fields  «/*.,  delivered  the  opinion  of  the  courtr 
This  is  an  action  of  contract  for  the  breach 
of  covenants  contained  in  a  warranty  deed  of 
land  delivered  by  the  defendant  to  Anna  F. 
Page,  who  has  deceased,  and  who  by  will  de- 
vised the  land  to  the  plaintiff.  The  defendant 
has  no  title  to  a  part  of  the  land,  called  the 
Cbeever  lot,  included  in  the  description  in  the 
deed,  and  this  constitutes  the  breach  declared 
on.  The  bargain  for  the  land  was  made  with 
the  defendant  by  the  plaintiff  acting  as  agent 


cording  to  the  intention  of  the  parties,  will  not 
prevent  the  court  from  granting  the  relief,  if  it  is 
satisfied  tiiat  the  deed  is  not  in  accordance  with  the 
agreement,  but  ought  to  be  so.  Stines  v.  Hays,  86 
N.  J.  Bq.  860;  1  Story,  Eq.  S6 156, 157. 

Where  no  statutory  enactment  intervenes  it  is 
competent  for  a  court  of  equity  to  rectify  a  deed 
or  written  contract.  Place  v.  Johnson,  80  Minn.  229; 
DePeyster  v.  Hasbrouck,  11 N.  Y.  682. 

And  complainant  would  be  entitled  to  relief  from 
the  efFeot  of  an  omission  of  an  essential  part  of  the 
agreement  from  the  conveyance.  Blder  v.  Powell, 
28  N.  Y.  318,  4  Abb.  App.  Dec.  66. 

If  a  mistake  is  made  by  one  or  both  parties  in  ref- 
erence to  some  f^ct  which,  though  connected  with 
the  transaction,  is  merelv  incidental,  and  not  a  part 
of  the  very  subject-matter,  or  essential  to  any  of 
its  terms;  or  if  the  complaining  party  f&lls  to  show 
that  his  conduct  was  in  reality  determined  by  it,— 
In  either  case  the  mistake  will  not  be  ground  for 
any  relief,  affirmative  or  defensive.  See  Stone  v.  ^ 
Godfrey,  6  De  G.  M.  ft  G.  76;  OkUl  v.  Wbittaker,  1 
De  G.  ft  Sm.  83, 2  Phill.  Gh.  838;  Triggo  v.  LavaUee, 
15  Moore,  P.  C.  270;  Oarpmael  v.  Powis,  10  Beav.  86; 
Segur  V.  Tlngley,  11  Coim,  181;  Weaver  v.  Garter,  10 
liCigh,  87;  Trigg  v.  Read,  5  Humph.  529;  M^Ferran 
V.  Taylor,  7  U.  8. 8  Cranch,  270  (2  L.  ed.  436);  Hender^ 
son  V.  Dickey,  8S  Mo.  120;  Paulison  v.  Van  Iderstine, 
28  N.  J.  Bq.  806;  Dambmann  v.  Schulting,  75  N.  Y. 
55;  Stettheimer  v.  Klllip,  75  N.  Y.  282;  2  Pom.  Eq. 
Jnr.  821;  Keisselbraok  v.  Livingston,  4  Johns.  Ch. 
144. 

A  mistake  in  a  voluntary  deed  will  not  be  cor- 
rected to  the  Injury  of  a  bona  fide  purchaser  with- 
out notice.  Ellpatriok  v.  Strozier,  67  G^  247;  Baker 
▼.  Pyeatt,  6  West  Rep.  288, 108  Ind.  61.  See  Miller 
▼.  Powers  dnd.)  4  L.  R.  A.  483,  note. 

Equity  jurisdiction  to  reform  written  instru- 
ments. See  Roeenbaum  v.  Ck>uncil  BluiU'Ins.  Go.  8 
L.  B.  A.  189. 

Atoldtntf  mlseofce,  or  fraud  a  armmd  forequitcMe 

relief. 

Relief  against  the  operation  of  a  written  instru- 
ment, on  the  ground  that  by  fraud  or  mistake  it 
did  not  express  the  true  contract  of  the  parties, 
might  be  allorded  to  a  plaintiff  seeking  a  modifica- 
tion of  the  contract,  as  well  as  to  a  defendant  re- 
aisting  its  enforcement.  Glass  v.  Hulbert,  102  Mass. 
41, 8  Am.  Rep.  427;  Worley  v.  Tnggle,  4  Bush,  194; 
Oanedy  v.  Maroy,  18  Gray,  878;  Keisselbraok  v.  Liv- 
ingston, 4  Johns.  Gh.  148. 

5  L..B.  A. 


It  is  not  material  whether  the  instrument  is  an 
executory  or  an  executed  agreement:  nor  is  It  ma- 
terial whether  the  proceeding  is  directly  tiy  bill  to 
correct  the  mistake,  or  the  mistake  is  set  up  in  the 
answer  by  way  of  defense.  Leitensdorfer  v.  Del- 
phy,  15  Mo.  167,  55  Am.  Dec.  140;  2  Pom.  Eq.  Jur.  884; 
Wadsworth  v. Wendell,  6  Johns.  Gh.  224;  Hlglnboth- 
am  V.  Burnet,  5  Johns.  Gh.  184;  Ghamberlain  v. 
Thompson,  10  Gonn.  244;  Wiser  v.  Blachly,  1  Johns. 
Gh.  607;  White  v.  Wilson,  6  Blackf.  448:  Newson  v. 
Bufferlow,  1  Dev.  Eq.  879;  Keisselbraok  v.  Living- 
ston, 4  Johns.  Gh.  144;  Phyf  e  v.  Wardell,  2  Edw.  Gh. 
47;  Goles  v.  Bowne,  10  Paige,  626,  585;  Hendrickson 
V.  Ivins,  1  N.  J.  Eq.  562;'Workman  v.  Guthrie,  29 
Pa.  405;  Raffensberger  v.  Gullison,  28  Pa.  426;  Tyson 
V.  Paasmore,  2  Pa.  122. 

It  is  competent  to  set  up  mistake  in  the  contract 
by  way  of  equitable  defense  to  a  motion  for  an  in- 
junction.  Woodworth  v.  Gook,  2  Blatchf .  59;  Gib- 
son V.  Gook,  Id.  147:  Hunt  v.  Rousmaniere,  21 U.  S. 
8  Wheat.  174  (5  L.  ed.  589);  Joynes  v.Statham,  8  Atk. 
888;  Glark  v.  Grant,  14  Yes.  Jr.  519;  Price  v.  Dyer,  17 
Ves.  Jr.  857;  Pitcaim  v.  Ogboume,  2  Ves.  Sr.  875; 
Bosevelt  v.  Fulton,  2  Gow.  183;  Walden  v.  Skinner, 
101 U.  S.  586  (25  L.  ed.  066);  Snell  v.  Atlantic  F.  ft  M. 
Ins.  Go.  08  U.  S.  89  (25  L.  ed.  54) :  Eider  v.  Elder, 
10  Me.  86, 25  Am.  Dec.  208;  Ghamplin  v.  Laytin,  18 
Wend.  422, 81  Am.  Deo.  808;  Welles  v.  Yates,  44  N. 
Y.  629;  Hutcheon  v.  Johnson,  33  Barb.  898;  Bishop 
V.  Glay  Ins.  Go.  49  Goon.  17^  Alden  v.  Pryal,  60  Gal. 
222:  Faure  v.  Martin,  7  N.  Y.  218;  Wood  v.  HubbelU 
10  N.  Y.  487;  French  v.  Abenheim,  20  Hun,  6;  Kent 
V.  Manchester,  29  Barb.  606;  Huss  v.  Morris,  63  Pa« 
872;  Fishell  v.  Boll,  1  Glarke,  Gh.  88;  Phoenix  Ins. 
Go.  V.  Hoflheimer,  46  Miss.  658;  Reading  v.  Weston^ 
8  Gonn.  122, 20  Am.  Deo.  99;  Fhrmstone  v.  De  Gamp, 
17N.J.  Eq.815. 

The  correction  of  mistakes  in  written  instru- 
ments, oocurringby  aoddent,  fraud,  or  otherwise, 
has  been  one  of  the  acknowledged  branches  of 
equity  Jurisdiction  from  the  earliest  history  of  the- 
court.   Andrews  v.  Gillespie,  47  N.  Y.  491. 

Where  no  statutory  enactment  intervenes  It  is 
competent  for  a  court  of  equity  to  rectify  a  deed 
or  written  instrument.  Place  v.  Johnson,  20  Minn. 
229;  De  Peyster  v.  Hasbrouck,  11 N.  Y.  682. 

As  from  the  effect  of  the  omission  of  an  essential 
part  of  the  agreement  to  convey.  Rider  v.  PowelU. 
28  N.  Y.  818, 4  Abb.  App.  Dec.  66. 

Equity  has  Jurisdiction  to  correct  deeds  for  fraud 
or  mistake  in  thorn.  Loss  v.  Obry,  22  N.  J.  Eq.  50^ 
See  De  Riemer  v.  Gantillon,  4  Johns.  Gh.  86. 
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for  Anna  F.  Page,  and  the  plaintiff  drew  tbe 
<iee(l,  and  it  is  assumed  that  the  acts  and  inten- 
tion of  the  plaintiff  are  to  be  imputed  to  his 
principal,  the  grantee  in  the  deed. 

The  defendant  ''introduced evidence  that  he 
was  illiterate;  that  the  deed  was  not  read  to 
him,  and  he  did  not  and  could  not  read  it;  that 
he  signed  the  deed  supposing  that  it  covered 
only  Uie  property  he  owned  east  of  the  stone 
wall  spoken  of  in  said  deed."  There  was  evi- 
dence that  the  parties  orally  agreed  to  buy  and 
sell  "  onlv  what  the  defendant  owned  east  of  the 
stone  wall,  and  that  the  defendant  relied  upon 
the  plaintiff  to  draw  the  deed  according  to  such 
agreement."  The  defendant  delivered  to  the 
plaintiff  his  title  deeds  for  this  purpose.  There 
were  deeds  of  land  east  of  the  stone  wall,  but 
they  did  not  include  the  Cheever  lot. 

The  exceptions  recite  that  "  It  is  not  claimed 
by  the  defendant  that  Dr.  Page  did  anything 
that  was  unfair.  It  is  suggested  that  the  ex- 
planation of  the  mistake  perhaps  is,  that  at  the 
time  the  defendant  supposed  that  Dr.  Page  had 


already  acquired  the  Cheever  land,  and  that  Dr. 
Page  supposed  that  the  defendant  had  acquired 
it,  and  both  jiarties  were  assuming  that  their 
land  came  together, — the  defendant  assuming 
it  came  together  because  Dr.  Page  owned  the 
Cheever  place,  and  Dr.  Page  assuming  that  it 
came  together  because  the  defendant  owned  the 
Cheever  place; — ^but.  without  any  intent  what- 
ever to  enlarge  or  depart  from  the  oral  agree- 
ment that  they  had  made  to  convey  whatever  it 
mi^ht  be  that  the  defendant  owned  east  of  the 
wall,  this  deed  was  framed  in  the  way  that  it 
was  by  Dr.  Page,  honestly  intending  to  describe 
just  what  the  oral  agreement  had  Men." 

The  defendant  has  attempted  to  set  up  an 
equitable  defense  under  Stat.  1888,  chap.  228, 
§  14.  This  defense  is  that  the  defendant  signed 
the  deed  without  reading  it,  or  having  it  read, 
supposing  that  it  had  been  drawn  by  the  plain- 
tiff according  to  the  oral  agreement  to  sell  all 
the  land  which  the  defendant  owned  east  of  the 
stone  wall,  and  no  more;  and  that  if  the  de- 
scription in  the  deed  includes  any  land  other 


The  fact  that  the  defendant  denies  that  there  is  a 
mistake,  and  testifies  that  the  deed  was  drawn  ac- 
•cording  to  the  intention  of  the  partiefs,  will  not 
prevent  the  court  Crom  grantingr  relief,  if  It  Is  sat- 
isfied that  the  deed  is  not  in  accordance  with  the 
agreement,  but  ought  to  be  so.  Stinee  v.  Hays,  <i6 
N.  J.  Eq.  a09;  1  Story,  Eq.  §S  156, 157. 

Mistake  in  the  sense  of  a  court  of  equity. 
Mistake  In  tbe  sense  of  a  court  of  equity  is  "that 
result  of  ignorance  of  law  or  of  fact  which  has  mis- 
led a  person  to  commit  that  which,  if  he  had  not 
been  in  error,  he  would  not  have  done."  Jemmy, 
Eq.  Jur.  bk.  8,  pp.  2,  858:  Chicago  &  K  L  B.  Ck>.  v. 
Hay,  7  West.  Rep.  T21,  U9  HI.  507. 

Tile  essential  element  of  mistake  is  a  mental  con- 
dition, conception,  or  conviction  of  the  under- 
standing either  in  a  passive  or  active  state.  When 
pa^ive  it  may  consist  of  unconsciousness,  igno- 
rance, or  forgetfulneas;  and  when  active,  it  must  be 
a  belief.  The  first  condition  must  always  concern 
a  fact  material  to  the  transaction,  while  in  the  sec- 
ond the  belief  may  be  that  a  matter  or  thing  exists 
at  the  time  which  really  does  not  exist  or  that  it 
has  existed  at  some  past  time,  when  it  did  not  in 
fact  exist.  All  particular  errors  which  fall  under 
either  condition  are  mistakes  of  fact  and  grounds 
for  equitable  relief  (2  Pom.  Bq.  Jur.  299):  as  a  mis- 
take arising  from  Ignorance  (Brlggs  y.  Vanderbllt, 
19  Barb.  2122);  from  forgetfulneas  of  a  fact  (Durkln 
v.  Cranston,  7  Johns.  442);  of  a  fact  present  (Huth- 
macher  v.  Harris,  88  Pa.  iSl);  from  unconsciousness 
(McDaniels  v.  Bank  of  Rutland,  29  V t.  288;  Elwell  v. 
Ohamberlain,  4  Bosw.  820);  from  belief  In  a  thing 
which  does  not  exist  (Rhell  v.  Hicks,  26  N.  Y.  280; 
Ketchum  v.  Bank  of  Commerce,  19  N.  Y.  602;  Bel- 
knap V.  Sealey,  14  N.  Y.  148;  Martin  v.  McGormiok, 
8  N.  Y.  385;  Kip  v.  Monroe,  29  Barb.  579:  Gardner  v. 
Troy,  26  Barb.  423;  Wheadon  v.  Olds,  20  Wend.  174); 
of  things  whicn  have  not  existed.  Sfortin  v.  Mo- 
€ormick,8N.Y.886. 

No  equitable  relief  from  mistake  of  law. 

In  general,  a  mistake  of  law,  pure  and  simple,  is 
•not  adequate  ground  for  relief  in  equity.  See  2 
Pom.  Eq.  Jur.  308. 

In  any  event,  no  mistake  of  law  will  be  relieved 
from,  unless  it  is  material,  and  the  court  is  certain 
that  the  conduct  of  the  parties  has  been  determined 
by  it.  Stone  V.  Godfrey,  5  De  Qex,  M.  &  G.  90.  See 
•Gillespie  v.  Moon,  2  Johns.  Ch.  596;  Hall  v.  Beed,  2 
Barb.  Ch.  600. 

A  mere  mistake  of  law  without  other  drcum- 
-stanoes  constitutes  no  ground  for  the  reformation 
^  L.  R.  A. 


of  written  instruments.  Snell  v.  Atlantic  F.  &  M. 
Ins.  Co.  96  U.  6. 85  (25  L.  ed.  52):  Hunt  v.  Rousmanier, 
26U.  S.  1  Pet.  1  (7L.  ed.  27);  Weed  v.  Weed,  94  N.  Y. 
243;  Hall  v.  Reed,  2  Barb.  Ch.  508;  Lyon  v.  Richmond, 
2  Johns.  Ch.  60;  Armstrong  v.  Short,  95  Ind.  327; 
Easter  v.  Severin,  64  Ind.  875,  78  Ind.  540;  Nelson  v. 
Davis,  40  Ind.  866;  Nicholson  v.  Caress,  50  Ind.  89; 
Heavenridge  v.  Mondy,  49  Ind.  484;  St.  Louis  v. 
Priest,  4  West.  Bep.  609,  88  Mo.  012;  Norton  v.  High- 
leyman,  5  West.  Rep.  845, 88  Mo.  621;  Baker  v.  Pyeatt, 
6  West  Rep.  288, 106  Ind.  61;  Zollman  v.  Moore,  21 
Gratt.  823. 

It  may,  however,  where  the  parties  stand  in  un- 
equal positions,  or  where  there  is  evidence  of  fraud 
or  undue  Influence.  Nelson  v.  Betts,  8  West.  Rep. 
402, 21  Mo.  App.  219. 

The  mistake  in  supposing  that  the  devise  shifted 
over  upon  and  carried  the  newly  acquired  lands, 
being  purely  a  mistake  of  law,  cannot  now  be  cor- 
rected. The  Statute  of  Frauds  formerly,  and  now 
our  Statute  in  Relation  to  Wills,  will  not  permit 
this  to  be  done.  Gilbert  v.  Gilbert,  9  Barb.  534;  1 
Story,  Eq.  ft  179;  Irving  v.  De  Kay,  9  Paige,  528. 

Every  man  is  to  be  charged  at  his  peril  with  a 
knowledge  of  the  law;  hence  courts  do  not  under- 
take to  relieve  parties  from  their  acts  and  deed^, 
though  under  a  mistake  of  law.  Crosier  v.  Acer,  7 
Paige,  187;  Zollman  v.  Moore,  21  Gratt.  823;  Lyon  v. 
Richmond,  2  Johns.  Ch.  60. 

The  court  will  not  interpose,  in  the  absence  of 
fraud,  unless  the  defendant,  as  well  as  the  plain- 
tifF,  can  be  restored  substantially  to  the  same  situ- 
ation as  before.  Jordan  v.  Stevens,  61  Me.  78,  81 
Am.  Dec.  500;  Conn.  MuL  L.  Ins.  Co.  v.  Stewart,  95 
Ind.  601. 

If  equity  can  relieve  against  mistake  in  law.  It 
must  be  in  a  case  in  which  the  defendant  has  in 
reality  lost  nothing  whatever  by  the  mistake,  and 
where  the  parties  can  be  restored  to  the  same  ^tua- 
tion  in  which  they  were  when  the  mistake  hap- 
pened.   Conn.  Mut.  L.  Ins.  Co.  v.  Stewart,  supra. 

Whatever  rule  may  prevail  elsewhere,  there  can 
be  In  the  equity  courts  of  the  United  States  no  relief 
from  a  mistake  of  law.  Allen  v.  Galloway,  80  Fed. 
Rep.  466. 

When  not  a  subject  for  equitable  relief.  See 
Miller  V.  Powers  (Ind.)  4  L.  R.  A.  488. 

Equity  will  not  relieve  a  party  from  the  conse- 
quences of  his  own  negUgenoe.    Zbid. 

Exceptions  to  the  rvXs, 

When  the  mistake  of  law  by  one  party  Is  induced, 
aided,  or  accompanied  by  conduct  of  the  other 
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tban  that  owned  by  bim  east  of  the  stone  waU, 
"such  description  was  made  by  accident  and 
mistake." 

The  court  submitted  the  two  following  issues 
to  the  jury:  '*  First.  Was  the  description  in 
the  plaintiff's  testatrix's  deed,  so  far  as  it  pur- 
ported to  convey  any  more  than  the  land  owned 
by  the  defendant  east  of  the  stone  wall,  inserted 
in  the  deed. by  accident  or  mutual  mistake? 
Second,  Did  the  plaintiff's  testatrix  and  the 
defendant  make  an  oral  agreement,  prior  to  the 
execution  of  the  deed,  whereby  the  plaintiff's 
testatrix  was  to  buy  and  the  defendant  to  sell 
only  what  he  owned  east  of  the  stone  wall,  and 
did  they  attempt  to  embody  said  agreement  in 
said  deed?" 

The  plaintiff  requested  the  court  to  instruct 
the  jury  that  "  if  Dr.  Page  [the  plaintiff]  sup- 
posed at  the  time  of  taking  the  deed  that  it  did 
convey  to  his  testatrix  the  Cheever  lot,  the  jury 
must  answer  the  issue  as  framed,  in  the  neg- 
ative/' and  he  excepted  to  the  refusal  of  the 
court  to  give  this  instruction. 


There  was  evidence  tending  to  show  thatDr.- 
Page  intentionallv  drew  the  deed  in  the  precise 
form  in  which  it  was  executed,  and  that  no 
words  were  omitted  from  it  which  he  intended 
should  be  inserted,  or  were  inserted  which  he 
intended  should  be  omitted.  The  court  ruled 
that  the  description  in  the  deed  included  the 
Cheever  lot,  and  if  Dr.  Page  at  the  time  of 
taking  the  deed  supposed  that  it  conveyed  the 
Cheever  lot  then  he  made  no  mistake  in  regard 
to  the  legal  effect  of  the  deed.  Apparently, 
then,  there  was  no  accident  and  no  mistake  on 
the  part  of  the  plaintiff  in  regard  to  the  lan- 
guage or  the  legal  effect  of  the  deed  if  he  sup- 
posed that  it  conveyed  the  Cheever  lot. 

A  good  deal  of  the  evidence  recited  in  the 
exceptions,  so  far  as  it  is  favorable  to  the  de- 
fendant, tended  to  show,  either,  first,  that  the 
bargain,  as  both  parties  understood  it,  was  to 
convey,  not  any  definite  lot  of  land  with  the 
usual  covenants  of  title,  but  only  to  convey  all 
the  land  which  the  defendant  owned  east  ot  the 
stone  wall,  whatever  that  might  be,  and  that 


more  positively  inequitable,  and  containing  ele- 
ments of  wrongful  intent,  such  as  misrepresenta- 
tion, imposition,  concealment,  undue  influence, 
breach  of  confidence  reposed,  mental  weakness,  or 
surprise,  a  court  of  equity  will  lend  its  aid  and  re- 
lieve from  the  consequences  of  the  error.  I^ne  v. 
Fane,  L.  B.  ao  Bq.  608;  Gee  v.  Spencer,  1  Vem.  a^ 
Kndmay  v.  HunRrerford,  2  Vem.  24S;  Willan  v. 
WiUan,  16  Ves.  Jr.  72, 88;  Bamsden  v.  Hyiton,  2  Ves. 
8r.  a04;  Cocking  v.  Pratt,  1  Tee.  Sr.  400;  McCarthy 
V.  Decaix.  2  Buss.  &  M.  614:  Soholefleld  v.  Templer, 
Johns.  (Bog.)  166, 166;  Coward  v.  Hughes,  1  Kay  & 
J.  443;  Sturge  v.  Sturge,  12  Beav.  229;  Broughton  v. 
Hutt,3  De  G.  &  J.  501;  Re  Saxon  L.  Assur.  Co.  1  De 
G.  J.  &;  8. 20, 2  Johns.  &  H.  408;  Jordan  v.  Stevens,  61 
Me.  78;  Freeman  v.  Curtis.  Id.  140;  Spurr  v.  Bene- 
dict^ 90  Mass.  468;  Cbesnut-Hill  Beservoir  Co.  v. 
Chase,  14  Conn.  128;  Woodbury  Sav.  Bank  &  Bldg. 
AsBO.  V.  Charter  Oak  F.  ft  M.  Ins.  Co.  81  Conn.  617; 
ChampUn  v.  Laytin,  18  Wend.  407,  422;  Rider  v. 
Powell.  28  N.  7. 810;  Green  v.  Morris  &  E.  B.  Co.  12 
N.  J.  Bq.  165;  Whelen's  App.  70  Pa.  410,  425;  Light  v. 
Light,  21  Pa.  407,  412;  Snyder  v.  May,  19  Pa.  286;  Ty- 
son V.  Passmore,  2  Pa.  122;  Watts  v.  Cummins,  60  Pa. 
«4;  Phillips  V.  Hollister,  2  Coldw.  200;  Bryan  v.  Mas- 
teison,  4  J.  J.  Marsb.  226;  Hardigree  v.  Mitchum,  51 
Ala.  151;  Metrppolitan  Bank  v.  Gk>df rey,  28  111.  579; 
Cathcart  v.  Robinson,  80  U.  S.  5  Pet.  264, 276  (8  L.  ed. 
120);  Wheeler  v.  Smith,  50  IT.  S.  9  How.  55  (18  L. 
ed.  44):  2  Pom.  Eq.  Jur.  811. 

Mistake,  as  difltinerulshed  from  ignorance  of  law, 
▼hen  clearly  proved,  has  been  held  ground  for  in- 
terference. Lawrence  v.  Beaubien,  2  Bailey,  L.  623; 
Hopkins  V.  Mazyck,  1  Hill,  Ch.  242:  State  v.  Paup,  13 
Ark.  120. 

The  law  of  a  foreign  country  or  of  another  State 
is  always  regarded  as  a  fact  subject  to  mistake 
through  error  or  ignorance.  Haven  v.  Foster,  0 
Pick.  U2;  Bank  of  ChiUlcothe  v.  Dodge,  8  Barb.  238; 
Merchants  Bank  v.  Spalding,  12  Barb.  802;  Patter- 
son V.  Bloomer,  36  Conn.  67. 

Mixtakt  of  UgaH  rights. 

Courts  have  sometimes  granted  relief  in  cases 
where  it  could  be  done  without  impairing  the  rights 
of  those  who  were  not  aware  of  the  existence  of 
such  mistake  when  their  right  accrued.  State  v. 
Paup,  13  Ark.  120. 56  Am.  Dec.  306. 

Wherever  a  person  is  ignorant  or  mistaken  with 
respect  to  his  own  antecedent  and  existing  private 
legal  rights,  either  of  property,  or  contract,  or  per- 
sonal status,  and  enters  into  some  transaction  the 
legal  scope  and  operation  of  which  he  correctly  ap- 
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prehends  and  understands,  equity  will^grant  its 
relief,  defensive  or  affirmative,  treating  the  mistake 
as  analogous  to,  if  not  Identical  with,  a  mistake  of 
fact.  Cooper  v.  Phlbbe,  L.  B.  2  H.  L.  149;  Bingham 
V.  Bingham,  1  Ves.  Sr.  128;  Lansdowne  v.  Lans- 
downe,  2  Jac.  &  W.  206,  Mosely,  364;  Cocking  v. 
Pratt,  1  Ves.  Sr.  400;  Pusey  v.  Desbou  vrie,  3  P.  Wms. 
315. 320;  Cann  v.  Cann,  1  P.  Wms.  723, 727;  Townshend 
V.  Stangroom,  6  Ves.  Jr.  328, 832;  Broughton  v.  Hutt, 
8  De  G.  &  J.  601, 604;  2  Pom.  Bq.  Jur.  815. 

A  contract  entered  into  under  a  mutual  miscon- 
ception of  legal  rights,  amounting  to  a  mistake  of 
law  in  the  contracting  parties,  by  which  the  object 
of  it  cannot  be  accomplished,  is  as  liable  to  be  set 
aside  or  rescinded  as  a  contract  founded  in  mistake 
of  matters  of  fact.  Champlin  v.  Laytin,  1  Edw.  Ch. 
476. 

So  if  parties  are  ignorAit  of  facts  on  which  their 
rights  depend,  or  erroneously  assume  that  they 
know  those  rights,  and  deal  with  their  property  ac- 
cordingly, not  upont^e  principle  of  compromising 
doubts,  this  court  will  relieve  agaipst  such  trans- 
actions. Stockley  v.  Stockley,  1  Ves.  Sc  B#23;  Har- 
vey V.  Cooke,  4  Buss.  34:  Blakeman  v.  Blakeman,  39 
Conn.  320;  2  Pom.  Eq.  Jur.  315. 

When  a  party  with  full  knowledge,  or  with  suffi- 
cient notice  or  means  of  knowledge  of  his  rights, 
and  of  all  the  material  facts,  fi*eely  does  what 
amounts  to  a  recognition  of  the  transaction  as  ex- 
isting, or  acts  in  a  manner  Inconsistent  with  its  re- 
pudiation, or  lies  by  and  knowingly  permits  the 
other  party  to  deal  with  the  subject-matter  under 
the  belief  that  tbe  transaction  has  been  recognized, 
or  freely  abstains  for  a  considerable  length  of  time 
from  impeaching  it,  so  that  the  other  party  is  there- 
by reasonably  induced  to  suppose  ttiat  It  is  recog- 
nized, there  is  acquiescence,  and  the  transaction, 
although  originally  impeachable,  becomes  unim- 
peachable in  equity.  See  More  v.  Smedburgh,  8 
Paige,  600;  Masson  v.  Bovet,  1  Denio,  60;  Qalc  v. 
Nixon,  6  Cow.  444;  Moffat  v.  Winslow,  7  Paige,  124; 
Saratoga  &  8.  B.  Co.  v.  Bow,  24  Wend.  74;  Bruce  v. 
Davenport,  3  Keyes,  472;  Doughty  v.  Doughty,  7  N. 
J.  Bq.  227;  Grey  v.  Ohio  &  P.  B.  Co.  1  Orant,  Gas. 
412;  Little  v.  Price,  1  Md.  Ch.  182:  Moore  v.  Beed,  2 
Ired.  Bq.  680:  Burden  v.  Stein,  27  Ala.  104;  Pillow  v. 
Thompson,  20  Tex.  206;  Edwards  v.  Boberts,  7  Smedea 
&  M.  544;  Ayres  v.  Mitchell,  3  Smedes  &  M.  688;  Mc- 
Naughton  v.  Partridge,  11  Ohio,  232;  Borland  v. 
Thomton,'12  Cal.  440;  Phelps  r.  Peabody,  7  Cal.  50; 
Marsh  v.  Whitmore,  88  U.  S.  31  Wall.  178  (22  L.  ed. 
482):  2  Pom.  Eq.  Jur.  500. 

A  mistake  in  the  legal  effect  of  the  words  In  a 
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ibis  indefinite  aescription  should  be  inserted  in 
the  deed,  and  that  Dr.  Page,  in  violation  of  this 
agreement,  described  the  land  in  the  deed  by 
metes  and  bounds,  so  as  to  include  the  Cheever 
lot,  and  by  his  conduct  induced  the  defendant 
to  sign  the  deed  as  one  drawn  according  to  the 
agreement;  or,  second,  that  although  the  parties 
in  their  negotiations  described  the  subject-mat- 
ter of  the  bargain  as  all  the  land  owned  by  the 
.  defendant  east  of  the  stone  wall,  yet  each  had 
in  mind  definite  lot  or  lots  of  land,  and  intended 
that  they  should  be  defined  in  the  deed  by  metes 
and  bounds,  with  the  usual  covenants  of  title, 
and  that  there  was  an  honest  misunderstanding 
in  regard  to  the  lots  which  were  bought  and 
sold  and  were  to  be  conveyed,  and  that  Dr.  Page 
drew  the  deed  according  to  his  understanding 
of  the  bargain  and  accepted  it,  and  paid  the 
consideration  believing  that  it  conformed  to  the 
agreement 

So  far  as  the  evidence  tended  to  show  the  first 
of  these  propositions,  it  tended  to  show  fraud, 
actual  or  constructive,  on  the  part  of  Dr.  Page; 


and  so  far  as  it  tended  to  show  the  second,  it- 
tended  to  show  that  the  minds  of  the  pardea 
never  met  and  that  no  oral  contract  of  side  had 
been  made  because  the  parties  did  not  have  the 
same  understanding  as  to  the  subject-matter  of 
the  contract.  But  neither  inference  establishes 
a  case  of  accident  or  of  mutual  mistake  as  ta 
the  words  or  the  meaning  of  the  deed.  The 
remedy  when  by  accident  or  mutual  mistake  a 
written  contract  does  not  express  the  actual 
contract  of  the  parties,  is  by  a  r^ormation  or 
rectification  of  the  writing,  and  this  is  a  remedy 
for  any  party  to  the  written  contract,  unless  the 
Statute  of  frauds  prevents.  The  remedy  when 
the  written  contract  does  not  express  the  un- 
derstanding of  the  parties  on  account  of  a  mis- 
take concerning  the  subject-matter  of  it,  is  by 
a  rescission  or  cancellation  of  the  written  con- 
tract; and  this  is  a  remedj[  for  any  party, 
although  an  option  is  sometimes  given  to  the 
defendant  in  equity  to  have  a  rectification  ac- 
cording to  the  claim  of  the  plaintiff  if  he  pre- 
fers it. 


deed,  if  mutual,  or  if  the  words  were  used  by  aoci- 
dent  or  fraud,  will  be  corrected  in  equity.  Holds- 
worth  V.  Tucker,  3  New  Eng.  Rep.  501, 148  Mass.  309. 
If  one  actin^r  in  ignoranoe  of  an  established  prin- 
ciple of  common  law  part  with  property,  equity 
will  relieve  on  the  ground  of  presumed  fraud  or 
undue  influence.  Lansdowne  v.  Lansdowne,  2  Jao. 
&  W.  206;  Gordon  v.  Gordon,  3  Swanst.  463. 

Power  of  court  of  equity  to  relUve  from  mistalie  in 

contract. 

The  case  of  GUlespie  v.  Moon,  2  Johns.  Ch.  686, 
was  one  of  the  first  cases  in  which  Chancellor  Kent 
gave  equitable  relief  in  a  case  of  mistake  in  a  con- 
tract. The  case  is  cited  to  vindicate  the  authority 
of  courts  of  equity  to  relieve  from  mistake  and  to 
relieve  against  the  results  of  ignorance  and  error, 
and,  thus  relieving,  to  ref  oftn  a  written  evidence  of 
a  contract  which  does  not  express  the  intention  of 
the  parties;  and  parol  evidence  was  admitted  to 
show  such  misapprehension  and  mistake.  Greer 
V.  Caldwell,  14«Ga.  216;  Humphresrs  v.  Hurtt,  6 
Thomp.  k  C.  483;  Glass  v.  Hulbert,  102  Mass.  84; 
Quick  V.  Stuyvesant,  2  Paige,  84;  Blanchard  v. 
Kenton,  4  Bibb,  461;  Todd  v.  Bivers,  1  Desaus.  Eq. 
165;  Lindley  v.  Sharp,  7  T.  B.  Mon.  252;  Murphy  v. 
Trigg,  1 T.  R  Mon.  72;  Bryce  v.  LorillardF.  Ins.  Go. 
55  N.  Y.  240;  WeUes  v.  Yates,  44  N.  Y.  636;  Coles  v. 
Bowne,  10  Paige,  526. 

Courts  of  equity  will  relieve  on  proof  that  the  in- 
tent of  the  parties  would  be  accomplished  thereby. 
Flrmstone  v.  De  Camp,  17  N,  J.  Eq.  815;  Skillman 
V.  Teeple,  1 N.  J.  Eq.  282;  Lyman  v.  United  Ins. 
Co.  17  Johns.  377;  Hendrickson  v.  Ivins,  1  N.  J.  Eq. 
562. 

The  power  to  rectify  mistakes  Is  not  limited  to 
those  cases  where  the  language  used  Is  not  in  the 
very  words  intended,  but  reaches  those  cases  where, 
in  consequence  of  a  mistake  of  fact,  the  meaning 
andintentionsof  the  parties  are  not  expressed  by 
the  words.  Smith  v.  Jordan,  18  Minn.  271;  De  Pey- 
Bter  V.  Hasbrouck,  11  N.  Y.  681;  Tailey  v.  Courtney, 
1  Helsk.  718;  Mlnot  v.  TUton,  5  NewEng.  Rep.  54, 64 
NT  H.  871;  Bradford  v.  Union  Bank,  66  U.  8. 13  How. 
55  a4  L.  ed.  49);  McCurdy  v.  Breathitt,  6  T.  B.  Mon. 
234;  Burdett  v.  Slmms,  8  J.  J.  Marsh.  190. 

Instances  of  mistakes  relieved  from. 

Among  the  ordinary  examples  of  such  errors  are 
those  as  to  the  legal  effect  of  a  description  of  the 
subject-matter,  and  as  to  the  Import  of  technical 
words  and  phrases;  but  the  rule  If  not  confined  to 
these  Instances.  2  Pom.  Eq.  Jur.  309;  Hunt  v.  Kous* 
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manler,  21  U.  S.  8  Wheat.  174  (6  L.  ed.  689),  »• 
U.  8. 1  Pet.  1  (7  L.  ed.  27);  Pitcher  v.  Hennessey,  48 
N.  Y.  415;  Lanning  v.  Carpenter,  48  N.  Y.  406; 
O^Bonnell  v.  Harmon,  8  Daly,  424;  Canedy  v.  Marcy, 
13  Gray,  378-877;  Stedwell  v.  Anderson,  21  Conn.  180; 
Huss  V.  Morris,  68  Pa.  807;  Moser  v.  libenguth,  2 
Rawle,  428;  Cooke  v.  Husbands,  11  Md.  492;  Springs 
V.  Harven,  8  Jones,  Eq.  96;  Larkins  v.  Biddle,  2L 
Ala.  262;  Stone  v.  Hale,  17  Ala.  667;  Clopton  v.  Mar- 
tin, 11  Ala.  187;  Clayton  v.  Freet,  10  Ohio  St.  544; 
Young  V.  Miller,  Id.  85;  McNaughten  v.  Partridge, 
11  Ohio,  228;  Worley  v.  Tuggle,  4  Bush,  168;  Smith 
V.  Jordan,  18  Minn.  264;  Sparks  v.  Plttman,  61  Miss. 
511;  Stockbridge  Iron  Co.  v.  Hudson  Iron  Go.  107 
Mass.  290;  Oliver  v.  Mutual  C.  M.  Ins.  Co.  2  Curt  0 
C.277. 

As  illustrations  of  the  various  questions  which 
may  arise,  see  8  Pom.  Eq.  Jur.  414;  Clayton  v.  Freet, 
10  Ohio  St.  544;  Deford  v.  Mercer, 24  Iowa,  118;  Mat- 
tlngly  V.  Speak,  4  Bush,  816;  Lestrade  v.  Bartb,  19^ 
Cal.  660;  Brown  v.  Balen,  33  N.  J.  Eq.  469;  Weston 
V.  Wilson,  81  N.  J.  Eq.  51;  Day  v.  Day,  84  N.  C.  408; 
Sawyer  y.  Hansom,  48  Wis.  611;  Kilmer  v.  Smith,  77 
N.  Y.  226;  Jackson  v.  Andrews,  60  N.  Y.  244:  Bush 
V.  Hicks,  60  N.  Y.  298;  Albany  City  Sav.  Inst.  v.  Bur- 
dick.  87  N.  Y.  40;  Crippen  v.  Baumes,  16  Hun,  186; 
Johnson  v.  Johnson,  8  Baxt.  (Tenn.)  281;  Blackburn 
V.  Randolph,  83  Ark.  119;  Michel  v.  Tlnsley,  69  Mo. 
442;  Baker  v.  Massey,  50  Iowa,  899;  Ballentlne  v. 
Clark,  38  Mich.  395;  Pasman  v.  Montague,  80  N.  J^ 
Eq.  386;  Ely  v.  Brooks,  64  Ind.  60;  Nicholson  v» 
Caress,  50  Ind.  89;  Gterald  v.  Elley,  46  Iowa,  822;  Par- 
ish V.  Scott,  10  Helsk.  488;  Dart  v.  Barbour,  82  Mich. 
267;  Cummings  v.  Freer,  26  Mich.  128;  Burr  v.  Hutch- 
inson, 61  Me.  514;  Huss  v.  Morris,  68  Pa.  867;  Blake- 
man  V.  Blakeman,  39  Conn.  880. 

There  is  a  class  of  cases  where,  as  in  a  sale  or  con-- 
vejrance,  there  Is  a  mistake  as  to  the  quantity  or 
subject-matter  of  the  thing  contracted  for,  or 
where,  by  accident  or  mistake,  the  agreement  ia 
materially  variant  from  what  the  parties  intended, 
in  which  cases  courts  of  equity  will  relieve  against 
It.  Troy  I.  &  N.  Factory  v.  Coming,  45  Barb.  266w 
See  Marvin  v.  Bennett,  8  Paige,  812,  26  Wend.  169;: 
Calverley  v.  Williams,  1  Ves.  Jr.  210. 

Reformalion  of  written  instrumenL 

A  written  instrument  failing  to  express  the  in- 
tention of  the  parties  will  be  reformed.  Minot  r. 
TUton,  5  New  Eng.  Rep.  54,  64  N.  H.  371;  Snell  v. 
Suell,  12  West.  Rep.  752,  123  Dl.  403;  FrankUn  v, 
Jones.  22  Fla.  528. 

The  reformation  of  written  instruments,  when 
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The  remedy,  when  the  execution  of  a  writ- 
ten instmment  has  been  procured  by  fraud,  is 
by  a  rescission  of  it,  or,  in  some  cases,  by 
strildDg  out  the  parts  fraudulently  inserted, 
but  the  remedy  is  only  for  the  party  defrauded. 
The  law  concerning  the  reformation  of  con- 
tracts on  the  ground  of  mutual  mistake  is  well 
stated  in  Sawyer  t.  HofDey,  8  Allen,  881.  It  is 
there  said:  "And  it  is  a  further  and  very  ma- 
terial rule  that  the  court  will  not  afford  its  aid 
or  allow  a  written  instrument  to  be  affected  by 
parol  or  other  extrinsic  evidence,  unless  the 
mistake  is  made  out  according  to  the  under- 
standing of  both  parties  by  proof  that  is  en- 
tirely exact  and  satisfactory  (Andrews  v.  Essex 
F,  d  M.  Im,  Co,  8  Mason,  10);  and  this  for  the 
paramount  reason  that  otherwise,  if  a  deed 
should  be  reformed  and  corrected  upon  proof 
of  the  mistake  of  one  of  the  parties,  the  great 
ioiustice  might  be  done  of  imposing  upon  the 
other  the  consequences  of  a  contract  to  which 
he  had  never  assented  and  therefore  wholly 
against  his  will."    The  phrase  "mutual  mis- 


take," as  used  in  e<^uity,  means  a  mistake  com- 
mon to  all  the  parties  to  a  written  contract  or 
instrument,  ana  it  usually  relates  to  a  mistake 
concerning  the  contents  or  the  legal  effect  of 
the  contract  or  instrument.  Oerman  Am,  Ins, 
Go.  V.  Dams,  181  Mass.  816;  Paget  v.  Marshall, 
L.  R.  28  Ch.  Div.  265;  Kilmer  v.  Smith,  77  N. 
Y.  226;  Bryce  v.  LoriOard  F,  Ins,  Oo.  55  N.  Y. 
240;  Stoekhridgelron  Go,  v.  Hudson  Iron  Go.  107 
Mass.  290;  Moxey  v.  Bigioood,  4  DeG.  F.  &  J. 
861;  Fou^  V.  Fowler,  4  DeG.  &  J.  260;  Fallon 
V.  JSoJWn*,  16  Ir.  Ch.  472;  BenUey  v.  Mackay, 
81  Beav.  148;  Kyle  v.  Kavanagh,  108  Mhis. 
866;  Spurr  v.  Benedict,  99  Mass.  468;  Young  v. 
McGown,  62  Me.  66;  Diman  v.  Providence,  W, 
d  B.  R,  Go,  6  R.  I.  180:  Dulany  v.  Sogers,  50 
Md.  624;  Ba/rfield  v.  PHce,  40  Cal.  686;  Ca/«pr- 
ley  V.  Williams,  1  Ves.  Jr  210;  Gooper  v.  Phitbs, 
L.  R.  2  H.  L.  149;  Pom.  Eq.  Jr.  §  870. 

So  far  as  the  evidence  in  the  case  shows  a* 
mistake  it  is  apparently  not  one  and  the  same 
mistake  entertained  by  both  Dr.  Page  and  the 
defendant,  but  two  different  and  separate  mis- 


hy  mistake  they  express  more  or  less  than  the  par- 
ties Intended,  Jsa  well  established  branch  of  equity 
Jmlsdiction.    Jackson  v.  Ifoffbee,  21  Fia.  682. 

In  the  absence  of  fraud  or  actual  mistake,  a  con- 
tract will  not  be  reformed.  Fehlberg  v.  Cosine,  5 
New  Bnir*  Bep.  768,  B.  I.  Index,  BB,  181. 

The  extent  of  the  refusal  to  relieve,  whether 
temixtrary  or  permanent,  or  the  time  when  relief 
shall  be  awarded,  rests  somewhat  In  the  discretion 
of  the  court  or  judge  having  the  case  or  motion 
under  oonslderation.  Tammien  v.  Clause,  67  Barb. 
438. 

Aoontraot  wfll  be  reformed  where  a  mistake  is 
shown  that,  if  no4  corrected,  would  operate  to  the 
prejudice  of  a  party,  and  which  did  not  occur 
through  the  party's  carelessness  or  negligence. 
Fbeter  v.  Schmeer,  15  Or.  883. 

But  a  person  of  full  age  and  under  no  disability 
oannot  be  permitted  to  allege  his  own  negligence 
or  inattention  as  the  cause  of  his  surprise  or  mis- 
takeu  Woodhull  v.  (Osborne,  2  Edw.  Ch.617.  See 
Williamson  v.  Dale,  8  Johns.  Ch.  200;  Duncan  v. 
Dodd,  2  Paige,  00. 

The  reformation  is  not  to  make  a  new  agreement, 
but  to  establidi  and  perpetuate  the  old  one.  Welsh- 
baUg  V.  Dienhart,  66  Ind.  M;  Boszell  v.  Boszell,  7 
West.  Bep.  Oil,  100  Ind.  854. 

Where  there  is  no  proof  of  any  mistake  or  fraud 
in  the  execution  of  leases,  there  is  no  basis  for 
their  reformation.  Syms  v.  New  Tork,  7  Cent.  Bep. 
2S5,105N.Y.158l 

A  contract  which  must  be  carried  into  effect  be- 
fore reformation  exactly  as  it  would  be  thereafter 
wUl  not  t>e  reformed.  Bue  v.  Meirs,  10  Cent.  Bep. 
668, 48  N.  J.  Eq.  877. 

In  an  action  to  reform  a  written  contract  for 
mistake,  the  plaintiff  cannot  insist  that  its  true 
meaning  is  precisely  what  it  would  have  been  if  the 
instrument  were  reformed  as  asked.  Oakville  Co. 
V.  Double-Pointed  Tack  Co.  7  Cent.  Bep.  720,  105 
N.T.668. 

A  policy  of  insoranoe  is  as  much  within  the  reach 
of  the  principle  as  any  other  written  contract.  An- 
drews V.  Essex  F.  &  M.  Ins.  Co.  8  Mason,  10;  Carpen- 
ter V.  Providence  Wash.  Ins.  Co.  45  U.  8. 4  How.  224 
ail^ed.040). 

An  action  to  reform  a  policy  as  to  Its  conditions 
cannot  be  sustained  where  there  is  in  the  bill  no  al- 
legation of  any  mistake  upon  the  part  of  the  in- 
sured as  to  such  conditions.  Miller  v.  Hillsborough 
Mnt.  F.  Ins.  AsBo.  6  Cent.  Rep.  824, 42  N.  J.  Eq.  460. 

IBqnity  wfll  reform  a  policy  not  in  accord  with  the 
agreement  for  insurance,  even  after  an  action  at 
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law  thereon  has  been  defeated.  Equitable  Safety 
Ins.  Co.  V.  Heame,  87  U.  8.  20  WalL  484  (22  L.  ed. 
808). 

If  both  the  insurer  and  the  insured  meant  to  in- 
sure the  very  building  that  was  burned,  and  meant 
to  put  in  the  policy  no  expression  as  to  the  charac- 
ter or  situation  of  it,  different  from  the  facts,  but, 
by  a  misconception  as  to  the  meaning  and  effect  of 
language,  used  terms  which  did  express  that  which 
they  did  [not  intend  to  express,  and  which  did  fail 
to  express  that  which  they  did  intend  to  express, 
it  makes  a  case  for  a  reformation  of  the  policy,  so 
as  to  conform  it  to  the  intentions  and  purposes 
of  the  parties.  Maher  v.  Hlbemla  Ins.  Co.  67  N.  Y. 
201;  Pitcher  v.  HennesMy,  48  N.  Y.  415. 

Mvluality  of  mCstcAs  necessary  to  reformaUon  of 

eonUraeL 

Mistake  of  a  material  fact  by  one  of  the  parties 
to  a  contract  renders  it  voidable  in  equity,  and  an 
action  lies  for  its  rescission;  but  it  cannot  in  gene- 
ral be  reformed,  as  in  such  cases  there  is  no  mutual 
agreement.   Smith  v.  Mackln,  4  Lans.  46. 

A  mutual  mistake  which  will  afford  a  ground  for 
relief  from  a  contract  by  reforming  it  means  a  mis- 
take reciprocal  and  common  to  both  parties,  where 
each  aUke  labors  under  the  misconception  in  re- 
spect to  the  terms  of  the  written  Instrument.  Bots- 
ford  V.  McLean,  45  Barb.  481;  Henkle  v.  Boyal 
Exchange  Assur.  Co.  1  Ves.  Sr.  817;  Townshend  v. 
Stangroom,  6  Yes,  Jr.  831;  Shelbume  v.  Inchlquln, 
1  Bro.  Ch.  840. 

If  the  mistake  lias  not  been  mutual,  but  made  in- 
advertently on  one  side,  and  yet  in  good  faith  by  the 
other.  If  any  amendment  or  reformation  of  the  con- 
tract can,  under  any  circumstances,  be  made,  it  can- 
not be  made  so  as  to  make  the  agreement  conform 
merely  to  the  views  of  the  party  applying,  but  only 
to  the  original  views  of  both  parties.  In  this  latter 
case  there  may  be  a  reeclasion  on  the  ground  that 
the  parties*  minds  never  met,  but  there  can  be  no 
reformation  or  change  of  the  contract,  making  it 
substantially  a  new  one.  Humphreys  v.  Hurtt,  20 
Hun,  400;  Moran  v.  McLarty,  11  Hun,  66,  affirmed, 
75  N.  Y.  25;  Jackson  v.  Andrews,  50  N.  Y.  244;  Bryce 
V.  LorlUard  F.  Ins.  Co.  65  N.  Y.  240;  Welles  v.  Yates, 
44  N.  Y.  625;  Nevlus  v.  Dunlap,  88  N.  Y.  676;  Bider 
V.  Powell,  28  N.  Y.  810;  Botsford  v.  McLean,  45 
Barb.  478;  Kent  v.  Manchester,  20  Barb.  607;  Pen- 
nell  V.  Wilson,  2  Abb.  Pr.  N.  8.  466, 460;  Lyman  v. 
United  Ins.  Co.  17  Johns.  378;  McHugh  v.  Imperial 
F.  Ins.  Co.  48  How.  Pr.  280;  Heame  v.  New  England 
Mut.  M.  Ins.  Co.  87  U.  S.  20  Wall.  488, 480  (28  L.  ed. 
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takes.  The  mistake  of  Dr.  Page,  if  he  drew 
the  deed  as  he  did  in  consequence  of  a  mistake, 
was  in  understanding  that  the  defendant  owned 
and  agreed  to  sell  and  convey  by  proper  de- 
scription the  Ohever  lot;  but  apparently  he  was 
under  no  mist-ake  in  regard  to  the  contents  or 


the  legal  efifect  of  the  deed.  The  mistake  of 
the  defendant,  if  he  was  under  any  mistake, 
was  in  regard  to  the  contents  and  legal  effect  of 
the  deed  which  he  supposed  did  not  include 
the  Cheever  lot;  but  he  was  under  no  mistake 
in  regard  to  the  fact  that  he  did  not  own  the 


995);  fieanmont  ▼.  Bramley,  1  Turn.  &  Buss.  41; 
Humphreys  v.  Hurtt,  5  Thomp.  &  C.  438;  Fowler  v« 
Fowler,  4  De  G.  &  J.  255;  Sella  v.  Sella*  1  Drew.  &8' 
42;  Whlttemore  v.  Farrinirton,  76  N.  Y.  4B8. 

While  parol  evldenoe  is  admiaeible  to  show  a  mis- 
take in  a  written  aj^rreement,  yet,  to  justify  a'ref or- 
mation  of  the  instrument  on  that  ground,  the  mis- 
take should  be  proved  as  much  to  the  satisfaction 
of  the  court  as  if  admitted.  Ford  y.  Joyce,  78  N.7. 
018. 

A  written  contract,  in  the  absence  of  fraud,  can 
only  be  reformed  where  it  is  shown  by  satisfactory 
proof  that  there  is  a  plain  mistake  in  the  contract, 
by  the  accidental  omission  or  insertion  of  a  ma- 
terial  stipulation,  contrary  to  the  intention  of  both 
parties,  by  ezpressinsr  something  different  in  sub- 
stance (from  the  truth  of  that  intent,  and  under  a 
mutual  mistake.    Wempel  v.  Stewart,  22  Barb.  158. 

BeformatUm  of  deed. 

A  deed  cannot  be  reformed  in  an  action  at  law. 
Winnipiseogee  Paper  Co.  y.  Eaton,  4  New  £ng.  Bep. 
805,  64  N.  H.  28i. 

A  court  of  equity  will  restrict  the  operation  of  a 
deed  to  the  actual  intent  of  the  parties  by  ordering 
the  deed  to  be  reformed,  or  by  enjoining  a  party 
from  availing  himself  of  the  deed  beyond  the  mut- 
ual understanding  and  intention  of  tiie  contract. 
Wilcox  V.  Lucas,  121  MaBS.  21;  Broadway  y.  Buxton, 
43  Conn.  282;  Beardsley  y.  Knight,  10  Vt.  185;  Shat- 
tuck  V.  Gay,  45  Vt.  87;  Tabor  v.  Cllley,  68  Vt.  487; 
May  Y.  Adams,  2  New  Eng.  Bep.  204,  58  Vt.  74. 

A  deed  wlU  be  canceled  on  the  ground  of  the  mis- 
take which  was  treated  as  one  of  fact  as  well  as  law. 
lie  Saxon  L.  Assur.  Ck).  1  Be  G.  J.  &  8. 20, 2  Johns.  & 
U.  408;  McCarthy  v.  Decalx,  2  Buss.  &  M.  614;  Clifton 
T.  Cockbum,  8MyI.  &  K.  76, 09;  Coward  v.  Hughes,  1 
Kay  A;  J.  443;  Sturge  v.  Bturge,  12  Beav.  229;  Davis 
V.  Morier,  2  ColL  Ch.  808;  Denys  y.  Shuckburgh,  4 
Younge  &  C.  (Bxch.)  42;  Beynell  y.  Sprye,  8  Hare, 
222, 256;  Bamsden  v.  Hylton,  2  Ves.  8r.  804;  Gee  y. 
Spencer,  1  Vem.  82;  Mildmay  v.  Himgerford,  2 
Vem.  243;  Naylor  ▼.  Winch,  1  Sim.  &  Stu.  665;  Fare- 
well y.  Goker,  dted  in  2  Meriy.  868;  2  Pom.  Eq.  Jur. 
815. 

Deeds  may  be  reformed  not  only  in  cases  where 
the  mistake  consists  in  the  omission  or  insertion  of 
words  or  cdauses  contrary  to  the  intention  of  the 
parties,  but  in  cases  where  the  parties  understood 
what  language  was  contained  in  the  deed  if  they 
believed  the  description  corresponded  with  the  ac- 
tual boundaries  intended,  and  were  mistaken  there- 
in. Johnson  v.  Taber,  10  N.  Y.  319;  De  Riemer  v. 
Cantlllon,  4  Johns.  Ch.  85;  Bush  v.  Hicks,  60  N.  Y. 
288;  Bailey  v.  Woodbury,  60  Vt.  166;  Tabor  v.  Cfl- 
ley,  68  Vt.  487;  May  v.  Adams,  2  New  Eng.  Bep.  205, 
68Vt.74. 

A  mistake  in  the  description  of  a  recorded  deed 
will  not  be  corrected  by  a  court  of  equity,  to  the 
prejudice  of  the  rights  of  bona  Me  Judgment  cred- 
itors of  the  grantee  having  a  lien  upon  the  proper- 
ty. Buppert  V.)  Haske  (D.  C.)  4  Cent.  Bep.  615, 5 
Mackey,  262. 

In  a  proceeding  to  reform  the  description  in  a 
deed  for  mistake  of  fact,  it  must  be  shown  that 
words  were  inserted  that  were  intended  to  be  left 
out,  or  that  words  were  omitted  that  were  intended 
to  be  inserted.  Baker  v.  Pyeatt,  6  West.  Bep.  285, 
106Ind.6L 

Where  by  mutual  mistake  land  is  described  by 
metes  And  bounds  and  as  containing  a  certain  num- 
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her  of  acres,  but  as  lying  between  two  other  tracts 
which  in  fact  are  much  nearer  together  than  the 
distances  mentioned,  and  contain  between  them  a 
much  less  quantity  of  land  than  that  described,  re- 
lief may  be  had  in  equity.  Moore  v.  Hasel  wood,  67 
Tex.  624. 

Equity  will  reform  a  deed  where  the  parties  un- 
derstood the  language,  but  believed  the  desoription 
corresponded  with  the  actual  boundaries  intended, 
and  were  mistaken  therein.  May  y.  Adams,  2  N'^w 
Eng.  Bep.  206, 58  Vt.  74. 

A  deed  of  land  bounded  by  an  artificial  lake, 
conveying  to  its  '^margin,"  will  be  reformed  so  as  to 
express  the  intention  of  the  parties  to  except  lands 
covered  by  its  waters.  Fowter  v.  Vreeland  (N.  J.> 
12  Cent.  Bep.  680. 

A  deed  conveying  only  part  of  a  lot,  which  gran- 
tee accepts  supposing  it  to  contain  the  whole,  when 
fraud  is  intended  by  the  grantor,  will  be  reformed 
so  as  to  describe  all  the  lands  Bgteed  to  be  conveyed. 
Winaos  v.  Huyck,  71  Iowa,  450. 

Where  six  to  ten  feet  lying  between  a  street  and 
the  rest  of  a  lot  had  been  omitted  from  the  deed  by 
a  mistake  tn  measurement,  and  the  grantor  for 
twenty-two  years  had  failed  to  assert  title  to  it,  the 
grantee  had  paid  taxes  on  it  regrularly  and  made 
improvements,  and  grantor  supposed  he  had  con- 
veyed the  whole  lot,— the  court  reformed  the  deed 
so  as  to  include  such  omitted  portion.  Kellogg  v. 
Chapman,  80  Fed.  Bep.  882. 

Because  the  vendor  made  the  deed  in  good  fkiith 
in  Ignorance  of  the  mistake  is  no  reason  why  a  court 
of  equity  should  be  prevented  from  looking  at  the 
real  transaction,  and  deaUngwith  it  accordingly. 
Murray  v.  Sells,  68  Ga.  257;  Phosnix  Ins.  Co.  Allen, 
7  West.  Bep.  407,  100  Ind.  278;  Boszeli  v.  Boszell,  7 
West.  Bep.  912, 109  Ind.  854. 

Where  land  was  divided  into  lots,  and  the  deed  did 
not  give  the  correct  numbers  for  the  lots  selected 
by  the  grantees,  they  will  be  reformed,  it  being  ap- 
parent that  the  wrong  numbers  were  inserted  by 
an  innocent  mistake.  Dod  v.  Paul,  10  Cent.  Bep. 
217,48N.  J.  Eq.802. 

A  mortgage  intended  by  both  parties  to  include 
an  entire  tract  of  land,  but,  by  mistake  of  scrivener, 
covering  only  one  third  thereof,  will  be  corrected 
In  equity.  Keister  v.  Myers,  14  West.  Bep.  628,  115 
Ind.  812. 

A  question  of  identity  of  the  land  in  a  mortgage 
is  a  question  of  fact  and  not  of  law.  McCasland  v. 
JStna  L.  Ins.  Co.  6  West.  Bep.  274, 108  Ind.  405. 

When  reformation  is  sought  of  a  deed  which^ 
through  fraud  or  mistake,  conveyed  leas  land  than 
was  orally  bought  and  paid  for,  the  case  does  not 
stand  as  if  there  were  no  deed;  and  the  error  may  be 
corrected  without  proof  of  such  part  performance 
as  is  necessary  for  a  decree  of  spetdflc  performance 
compelling  a  conveyance  of  the  whole  land  when 
no  part  of  it  has  been  conveyed.  Hitchins  v.  Pet- 
tingill,  68  N.  H.  889;  Doe  v.  Doe,  87  N.  H.  268, 286; 
Herbert  v.  Odlin,  40  N.  H.  267;  Brown  v.  Glines,  49 
K.  H.  160;  Kennard  v.  George,  44  N.  H.  440;  Leach  v. 
Koyes,  45  N.  H.  864;  Tucker  v.  Madden,  44  Me.  206; 
Adams  v.  Stevens,  49  Me.  862;  Burr  v.  Hutchinson, 
61  Me.  514;  Blodgett  v.  Heobart,  18  Vt.  414;  Brown  v. 
Lamphear,  85  Vt.  2B2;  Shattuck  v.  Gay,  46  Vt.  87; 
Blakeman  v.  Blakeman,  89  Conn.  820;  Wiswall  v. 
HalU  8  Paige,  818;  Ehleringer  v.  Moriarty,  10  Iowa, 
78;  Barber  v.  Lyon,  16  Iowa,  87. 

Miettike  shovm  by  parol  proof. 
The  mistake  may  be  shown  by  parol  proof,  and 
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Cbeever  lot  and  did  not  intend  to  include  it  in 
,  tiie  description  of  the  land  conveyed  by  the  deed. 
Tlieonly  mistake  which  in  any  sense  can  be 
called  a  common  mistake  was  that  each  mis- 
imderetood  the  understanding  of  the  other  in 
regard  to  land  which  was  agreed  to  be  con- 


veyed, which  is  a  mistake  as  to  the  subject- 
matter  of  the  contract.  If  this  can  with  any 
propriety  be  called  a  mutual  mistake,  it  is  not 
such  a  mutual  mistake  as  is  described  in  the 
first  issue  framed  for  the  Jury.  That  relates  to 
a  mutual  mistake  in  inserting  in  the  deed  the 


reUef  granted  to  the  injured  party,  whether  he  sets 
up  the  mistake  afflrmatlvely  by  bill,  or  as  a  defense. 
BoeeveK  ▼.  Dale,  2  Cow.  188;  Walden  v.  Skinner, 
iaiU.&686(25L.ed.lM6);  SneU  y.  Atlantic  F.  Jb  M. 
Ids.  Go.  96  U.  S.  89  (26  L.  ed.  54);  Hutcheon  v.  John- 
son, 88  Barb.  806;  Rider  v.  Powell,  4  Abb.  App.  Dec. 
ea;  Ayery  v.  Chappel,  6  Conn.  274;  Flshell  v.  Bell, 

I  Clarke,  Oh.  88;  Beading  v.  Weston,  8  Oonn.  122, 
20  Am.  Dea  09;  Smith  v.  Jordan,  IB  Minn.  260; 
McCurdy  v.  Breathitt,  5  T.  B.  Hon.  288;  8  Pom. 
Eq.  Jar.  880;  Elder  v.  Elder,  10  Me.  86,  26  AuL  Deo. 
208;  Worley  t.  Tugffle,  4  Bush,  194;  Nelson  y.  Car- 
rii^ton,  4  Munf  .  882;  Dale  v.  Boosevelt,  5  Johns.  Ch. 
175;  Lyon  v.  Biohmond.  2  Johns.  Ch.  61;  Seymour 
T.  Delanoey.  6  Johns.  Ch.  226;  Howes  t.  Barker, 
8  Johns.  606;  Meads  v.  LansiDgrh,  Hopk.  Oh.  18t; 
Wiser  ▼.  BUohly,  1  Johns.  Oh.  607;  Keisselbraok  v. 
livingBton,  4  Johns.  Ch.  144;  Barlow  y.  Scott,  24  N. 
Y.  40;  €tetniany.  Beardsley,  2  Johns.  Ch.  274;  Lyman 
y.  United  Ins.  Co.  2  Johns.  Ch.  680;  Jarvis  v.  Palmer, 

II  Palffe,  668;  Henkle  y.  Rojral  Exchange  Co.  1  Yes. 
Sr.  817;  Bradford  y.  Union  Bank,  54  U.  S.  18  How.  67 
a4  L.  ed.  48);  Bardett  y.  Simms,  3  J.  J.  Marsh.  100; 
Story,  Bq.  Jar.  9 168;  Moses  v.  Murgatroyd,  1  Johns. 
Ch.  128;  Marks  y.  Pell,  1  Johns.  Ch.  694;  Noble  y. 
Comstock,  8  Conn.  286;  Liggett  y.  Ashley,  6  Litt 
178. 

Parol  evidence  is  admissible  to  prove  the  mistake 
althouirh  it  is  denied  in  the  answer.  Phoenix  Ins. 
Co.  v.  Uofflieimer,  46  Miss.  668. 

A  party  may  be  permitted  to  show  by  parol  proof 
a  mistake  as  well  as  fraud  in  the  execution  of  a 
deed  or  other  writing.  Lyman  v.  United  Ins.  Co. 
17  Johns.  876. 

Parol  evidence,  though  confessedly  inadmissible 
St  law,  wonld  be  admissible  in  equity  as  a  defense 
against  the  performance  asked  for.  Jewett  v.  BUI- 
ler,  10  N.  Y.  407;  Townshend  v.  Stangroom^  6  Yes. 
Jr.  828;  Hileman  v.  Wright,  9  Ind.  126;  Davidson  y. 
Greer,  8  Sneed,  884;  Lumbert  y.  Hill,  41  Me.  476; 
Adams  v.  Stevens,  40  Me.  866. 

Buirden  of  proof. 

The  burden  rests  upon  the  moving  party  of  over- 
cominiT  the  strong  presumption  arising  from  the 
terms  of  a  written  instrument.  If  tht>  proofs  are 
doubtful  and  unsatisfactory,— if  there  is  a  failure 
to  overcome  this  presumption  by  testimony  en- 
tirely plain,  and  oonvmcing  beyond  resonable  con- 
troveray,— the  writing  will  be  held  to  express  cor- 
rectly the  mtention  of  the  parties.  Northwestern 
Mut.  L.  Ins.  Co.  v.  Nelson,  108  U.  S.  640  n»  L.  ed.  488); 
.Shelbume  v.  Inchiquin,  1  Bro.  Ch.  888, 841:  Henkle 
v.  Boyal  Exchange  Assur,  Co.  1  Yes.  Sr.  817:  Town- 
shend y.  Stangroom,  6  Yes.  Jr.  328, 838;  Lyman  v. 
United  Ins.  Co.  2  Johns.  Ch.  680;  Graves  v.  Boston 
M.  Ins.  Oo.6  U.  &  2 Cranch,  444  (2  L.  ed.  882). 

Evidence  to  show  mietdke  must  he  dear  andatrong* 

Chancery  forbids  relief  where  the  evidence  is 
loose,  equivocal,  or  contradictory,  or  is  m  Its  tex- 
ture open  to  doubt  or  to  opposing  presumptions. 
Hoover  v.  Beilley,  2  Abb.  U.  S.  475.  See  Lyman  v. 
United  Ins.  Go.  2  Johns.  Ch.  680. 

It  must  be  a  case  that  leaves  no  reasonable  doubt 
in  the  mind  of  the  court,  especially  where  consider- 
able ttme  has  elapsed,  and  the  parties  to  the  original 
transaction  have  died  before  application  is  made 
for  relief.  Stiles  v.  WUlis,  6  Cent.  Hep.  488, 66  Md. 
SOS;  Fennell  v.  Wilson,  2  Eobt.  509.  See  WatUns  v. 
Stockett,  6  Hanr.  &  J.  486;  Showman  v.  Miller,  6  Md. 
486:  Blaasingame  v.  I>a\is,  68  Tex.  606. 
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Chancery  will  alt ord  relief  only  when  the  mistake 
is  properly  established  by  the  evidence.  Gooding 
V.  McAlister.  9  How.  Pr.  129;  Humphreys  v.  Hurtt^ 
aOHun,40a 

It  is  unsafe  to  change  Che  character  of  an  instru- 
ment by  evidence  slight  and  unsatisfactory.  Taylor 
v.  Baldwin,  10  Barb.  686.  See  Steerev.  Steere,6 
Johns.  Ch.  1. 

Where  a  contract  is  sought  to  be  avoided  on  the 
ground  of  surprise  or  mistake,  the  fact  of  such  sur- 
prise or  mistake  must  be  either  conceded  or  so 
clearly  established  as  to  be  substantially  without 
dispute.  Masterton  v.  Beers,  1  Sweeny,  418;  Yeazie 
y.  Williams.  49  U.  S.  8  How.  167  (\Z  L.  ed.  1028);  Ly- 
man v.  United  Ins.  Co,  2  Johns.  Ch.  632:  McDonnell 
y.  MilhoUand,  48  Md.  645;  Pennell  v.  Wilson,  2  Abb. 
Pr.  N.  8;  466;  Adair  v.  Adair,  38  Ghi.  40;  Arnold  v. 
Fowler,  44  Ala.  168. 

When  a  contract  in  writing  is  sought  to  be  changed 
and  reformed,  it  should  be  made  clearly  to  appear 
what  the  real  contract  was.  A  party  cannot  call 
upon  a  court  to  spell  out  a  contract,  or  ask  the 
court  to  impose  on  the  parties  one  which  neither  of 
them  has  really  made.  Kent  v.  Manchester.  29  Barb. 
608;  La  Trobe  v.  Hayward,  18  Fla.  228;  Miller  y. 
Hillsborough  Mut.  F.  Ins.  Asro.  6  Cent.  Rep.  824, 42 
N.  J.  Eq.  450;  Imham  v.  Child.  1  Bro.  Ch.  92;  Sylvius 
V.  Kosek,  9  Oent.  Etep.  748, 117  Pa.  67. 

To  correct  a  deed  evidence  must  be  clear.  Fitz- 
patrick  v.  Bingo  (Ct  App.  Ey.  Oct.  22, 1887)  5  S.  W. 
Hep.  481. 

The  law  requires  strong  proof  to  support  a  real 
charge  of  mistake  ma  deed.  Shepard  v.  Shepard,d6 
Mich.  170;  Mauzy  v.  Sellars,  26  Gratt.  646. 

If  the  proof  is  not  full  and  satisfactory  and  the 
mistake  plain,  equity  will  not  interfere:  for  the 
writing  should  be  deemed  the  sole  expositor  of  the 
mtent  of  the  parties,  until  the  contrary  is  estab- 
lished beyond  reasonable  controversy.  Jackson  v. 
Ibigbee,  21  Fla.  622. 

The  proof  must  establish  incontrovertlbly  that 
the  error  or  mistake  alleged  was  common  to  both 
parties;  in  other  words,  that  both  parties  under- 
stood the  contract  as  it  is  alleged  it  ought  to  have 
been  expressed,  and  as  in  fact  it  was  but  for  the 
mistake  alleged  m  reducing  it  to  writing.  Stiles 
V.  Willis,  6  Cent  Bep.  488, 66  Md.  552. 

Enforcement  of  corrected  agreement. 

The  agreement  when  corrected  and  made  to  speak 
the  real  sense  of  the  parties  ought  to  be  enforced, 
as  well  as  any  other  agreement  perfect  in  the  first 
Instance.  Wood  v.  Hubbell,  6  Barb.  603;  2  Pom. 
Eq.  Jur.  830;  Bellows  v.  Stone,  14  N.  H.  175 :  Smith 
V.  Greeley,  14  N.  H.  873 ;  TUton  v.  Tllton,  9  N.  H. 
385 ;  Craig  v.  Eittredge,  28  N.  H.  281 ;  Beardsley  v. 
Knight,  10  Yt  186 ;  Glass  v.  Hulbert,  102  Mass.  24, 41 ; 
Metcalf  V.  Putnam,  9  Allen,  97;  Quinn  v.  Roath,  87 
Conn.  16;  Wooden  v.  Havlland,  18  Conn.  101; 
Chamberlain  v.  Thompson,  10  Conn.  248 ;  Lyman  v. 
United  Ins.  Co.  17  Johns.  378 ;  Bosevelt  v.  Fulton,  2 
Cow.  129 :  Gates  v.  Green,  4  Paige,  866. 

Under  the  Act  of  1876  the  court  of  claims  may  re- 
form a  contract  and  then  render  Judgment  on  it  as 
reformed.  Harvey  v.  U.  S.  106  U.  S.  071  (26  L.  ed. 
1206).  See  Kelley  v.  McKmney,  6  Lea,  164:  Brad- 
ford  V.  Union  Bank.  54  U.  S.  18  How.  57  (14  L.  ed. 
49) ;  Keisselbrack  v.  Livingston,  4  Johns.  Ch.  144. 

But  it  has  been  held  that  active  relief  cannot  be 
givMi  if  it  will  be  in  the  face  of  the  Statute  of 
Frauds.  Elder  v.  Elder,  10  Me.  80;  Best  v.  Stow,  f 
,  Sandf .  Ch.  298 ;  Glass  v.  Hulbert,  102  Mass.  24. 
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-description  of  the  land  so  far  as  the  deed  pur- 
ports to  convey  more  land  than  the  defenoant 
owned  east  of  the  stone  wall. 

On  the  assumption  on  which,  as  we  under- 
stand it,  the  case  proceeded,  namely,  that  the 
acts  of  the  plaintiff  were  to  be  regarded  as  the 
acts  of  the  grantee  in  the  deed,  and  that  the 
plaintiff  intentionally  drew  the  deed  in  the  form 
m  which  it  was  executed,  we  think  that  the 
jury  should  have  been  instructed  to  find  the 
first  issue  in  the  negative,  if  they  found  that 
the  plaintiff  intended  and  understood  that  the 
•d'^  drawn  included  the  Cheever  lot. 

The  verdict  for  the  defendant  cannot  be  sup- 
ported by  the  answer  to  the  second  issue  stand- 
ing alone.  This  issue  does  not  clearly  present 
the  questions  whether  the  parties  intended  that 
the  de€Ki  should  describe  the  land  by  metes  and 
bounds  and  should  contain  the  usual  covenants 
of  a  warranty  deed,  and  whether  there  was  a 
misunderstanding  as  to  the  lots  of  land  which 
were  to  be  conveyed.  The  exceptions  there- 
fore mus9  be  sustamed  and  the  veniict  and  the 
findings  of  the  juiy  on  the  issues  must  be  set 
aside. 

Whether,  if  both  parties  expected  that  the 
deed  should  define  by  metes  and  bounds  the 
land  to  be  conveyed,  and  should  contain 
the  usual  covenants  of  title,  but  there  was  an 
honest  misunderstanding  as  to  the  lots  which 
the  defendant  owned  and  was  to  convey,  and 
the  plaintiff  drew  the  deed  according  to  his  un- 
derstanding of  the  bargain,  and  the  defendant 
executed  it  without  a  knowledge  of  its  contents, 
supposing  that  it  did  not  include  the  Cheever 
lot,  these  facts  could  be  set  up  as  a  defense  un- 
der Stat.  1883,  chap.  228,  g  14,  is  a  question 
which  deserves  consideration.  Upon  such  a 
state  of  facts  it  is  apparent  that  the  $1,800  was 
paid  by  Mrs.  Page  as  the  consideration  of  the 
purchase  of  all  the  land  described  in  the  deed, 
mcluding  the  Cheever  lot,  but  it  was  received 
by  the  defendant  as  the  consideration  of  the 
sale  of  his  land  excluding  the  Cheever  lot.  If 
the  defendant  is  not  bound  by  the  deed  as  it  is, 
it  cannot  be  reformed,  against  the  consent  of 
the  plaintiff,  so  as  to  exclude  the  Cheever  lot, 
because  that  would  be  to  make  a  contract  which 
the  plaintiff  never  intended  to  make. 

-If  the  deed  were  declared  void  the  defendant 


cannot  retain  the  consideration  paid;  and  in  a 
suit  in  equity  brought  bv  the  defendant  to  re- 
scind the  deed  or  to  declare  it  void,  if  this  re- 
lief was  granted,  an  account  might  be  taken  of 
the  rents  and  profits  received  by  the  plaintiff 
and  Mrs.  Page,  from  the  defendant's  land  while 
he  and  she  held  possession  under  the  deed,  and 
of  the  consideration  paid  with  interest,  and  a 
balance  be  struck;  and  the  defendant  might  be 
ordered  to  pay  this  balance  if  any  was  due  from 
him,  and  this  might  be  charged  as  a  Hen  upon 
the  land,  until  paid,  or  the  payment  of  it 
might  be  made  a  condition  of  the  decree. 
Bloomer  v.  SpiUle,  L.  R  18  Eq.  427;  Torrance 
V.  Bolton,  L.  R  14  Eq.  124,  186,  L.  R.  8  Ch. 
118;  AUen  v.  Hammond,  86  U.  S.  11  Pet.  68,  72 
(9  L.  ed.  688);  Adams,  Eq.  *191;  Daniel  v 
Mitchell,  1  Story,  172;  Brown  v.  Lampheofr,  58 
Vt.  252:  Kerr,  Fraud.  2d  ed.  878. 

The  fact  that  the  deed  was  to  Anna  F.  Pi^, 
^  who  paid  the  money,  and  that  the  plaintiff  is  a 
devisee  under  her  will,  might  require  that  the 
legal  representatives  of  her  estate  should  be 
made  parties  to  the  suit  in  equity  in  order  that 
complete  Justice  might  be  done. 

Statute  1888,  chap.  228,  §  14,  permits  a  de- 
fendant to  allege  as  a  defense  in  an  action  at 
law  "any  facts  which  would  entitle  him  in 
equity  to  be  absolutely  and  unconditionally  re- 
lieved against  the  plaintiff's  claim  or  cause  of 
action."  It  deserves  consideration  whether 
this  permits  a  defendant  in  an  action  at  law  to 
allege  facts  in  defense  which,  according  to  the 
usual  practice  in  equity,  entitle  him  to  be  re- 
lieved against  the  plaintiffs  cause  of  action 
only  upon  condition  that  he  pay  money  or  se- 
cure the  pavment  of  it,  or  perform  some  other 
acts,  when  the  condition  has  not  been  performed, 
and  there  has  been  no  tender  of  _performance. 
See  Bcott  v.  Liitledale,  8  El.  &  Bl.  815;  Perm 
y.  Oleaga,  11  Exch.  506. 

As  there  must  be  a  new  trial  we  have  deemed 
it  proper  to  call  the  attention  of  the  defendant 
to  some  of  the  questions  which  may  hereafter 
arise,  although  they  are  not  now  before  us. 

For  these  reasons,  a  majority  of  the  court 
are  of  the  opinion  that  the  exceptions  must  be 
sustained. 

Exceptioiu  euatained. 
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f). 

HEW  ENGLAND  TELEPHONE  &  TELE- 
GRAPH CO. 

1.  A  telephone  comiiaiiyy  doings  a  pnb. 
lie  biiflliie08«  is  boand  to  serve  all  persons  and 
corporations  alike,  upon  their  tender  of  equal 
pay  for  «qual  seryloe,  and  oompUance  with  its 
rules;  and4  where  it  has  famished  telephone  fa- 
cilities to  one  telegraph  company  with  the  con- 
sent of  its  licensor,  must,  on  request,  furnish  sim- 
ilar facilities  to  another  telegraph  company, 
although  it  is  prohibited  from  doln^  so  by  its 
oontract  with  its  licensor,  the  owner  of  the  pat- 
ent  This  clause  of  the  contract  with  the  licensor 

iSTOid. 

8.  This  rule  of  law  does  not  conflict  with 

f  iSSi,  Bey.  Stat.  U.  S.,  glvlnjr  the  patentee,  his 
heirs  or  assigns,  the  exclusive  right  to  make,  use 
and  vend  the  invention  or  discovery. 

8.  If  a  patentee  licenses  the  uae  of  his 
patent  to  one  to  use  it  for  the  public,  it  in  fact 
iioenses  it  for  all  who  desire  its  use  and  offer  com- 
pliance with  reasonable  conditions. 

4.  A  mandamnii  wHl  be  Issaed  to  require 
a  pablic  telephone  company  to  furnish 
the  same  fticilities  to  one  telegraph  company 
which  it  has  to  another,  on  compliance  with  its 
proper  rules  and  regulations,  and  on  payment  of 
its  usual  and  proper  charges.  The  licensor  of  the 
telephone  company  is  not  a  necessary  party. 

(JunelST,  1880.) 

PETITION  for  mandamus  to  compel  defsDcl- 
aot,  a  telephone  company,  to  place  a  tele- 
phoDe  in  the  office  of  petitioner,  a  telegraph 
company.     Granted, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wilson  ft  Hall  for  relator. 

Messrs,  Wales  ft  Wales  for  defendant: 

It  is  the  power  to  exclude  others  from  using 
the  prodncts  of  a  patentee's  labor  without  his 
consent  which  constitutes  the  whole  property 
of  the  patentee. 

Gayler  t.  Wilder,  61  U.  S.  10  How.  478  (18 
L.  ed.  504.) 


The  owner  of  a  patent  may  divide  up  his 
right  conveying  to  one  the  exclusive  right  to 
make,  to  another  the  right  to  use,  and  to  another 
the  right  to  vend.  Each  is  a  substantive  right 
and  within  the  protection  of  his  letters  patent. 

Adams  v.  Burke,  84  U.  8.  17  Wall  453  (21 
L.  ed.  700). 

He  may  also  by  contract  of  license  convey 
such  measure  of  the  use  of  his  franchise  as  he 
pleases;  and  the  licensee  is  held  to  a  strict  com- 
pliance with  the  conditions  and  limitations  of 
the  grant. 

Adams  v.  Burkey  4  Fish.  Pat  Cas.  892. 

The  patentee  granting  the  right  to  make  and 
sell  may  reserve  to  himself  the  right  to  make 
and  sell  for  export. 

DoTseyR,  H,  Rake  Co,  v.  Bradley  Mfg.  Co.  13 
Blatchf .  202. 

He  may  limit  the  time  for  which  the  license 
of  making  and  using  shall  extend. 

MitcheU  V.  Uawley,  88  U.  8. 16  Wall.  544  (21 
L.  ed.  822). 

He  may  limit  the  territory  within  which  the 
subject  of  his  patent  may  be  used. 

Wicke  V.  Eleinknecht,  7  Pat.  Oflf.  Gaz.  1098. 

He  may  convey  by  way  of  license  a  rifjbt  to 
nseand  vend  his  patent  for  certain  purposes 
oifly. 

OameweU  Fire- Alarm  TeHeg.  Co,  y.  Brooklyn, 
14  Fed.  Rep.  256. 

In  all  these  cases  of  qualified  license  the 
federal  courts  hold  the  licensee  strictly  to  the 
measure  of  power  conferred  upon  him  by  his 
license,  and  the  transgression  of  such  power  is 
a  violation  not  only  of  the  agreement  but  of 
the  patent 

Pope  Mfy,  Co,  y.  OwOey,  27  Fed.  Rep.  lOa 

A  patent  license  is  "an  authority  coupled 
with  an  interest  in  its  execution — ^not  so  much 
a  property  or  interest  in  rem^  as  a  right  of  user 
for  the  benefit  of  the  licensee." 

Brooks  V.  Byam,  2  Story,  626. 

The  licensee  is  not  the  agent  of  the  licensor; 
certainly  not  for  the  purpose  of  dedicating  ts 
the  public  its  reservea  rights. 

Am.  Bavid  Teleg,  Co,  y.  Conn,  TeUph,  Co,  49 
Conn.  852.' 


KoxB. — StaU  reguOation  of  telephone  companies. 

The  Leffialatnre  of  the  State  has  power  to  reiru- 
<ate  and  control  telephone  companies  as  to  the  par- 
ties to  wbom  their  facilities  shall  he  furnished, 
altboug'h  letters  patent  confer  npon  them  a  mo- 
nopoly in  the  invention  patented.  Chesapeake  & 
P.  Teleplu  Co.  v.  Baltimore  &  O.  Telesr.  Co.  6  Cent 
Bep.  473,  M  Md.  899. 

Hiere  is  nothiner  in  the  rights  secured  bj  the  let- 
ten  patent  to  Bell  and  now  held  by  the  American 
Bell  Telephone  Company  that  Justlfled  it  in  at- 
temptlnir  to  impose  restrictive  conditions  so  as  to 
nuke  an  unjust  discrimination  against  one  party 
•nd  In  tacroT  of  a  competing  company.    Id, 

The  word  **telephone,"  as  used  in  the  Act  of  April 
13,  lasSt.  referred  to  an  apparatus  composed  of  all 
the  nsoal  and  necessary  instruments  for  the  con- 
TenJent  and  ready  transmission  and  reception  of 
tdepbonio  messages,  and  not  to  a  single  instrument 
only.  Hoclcett  v.  State,  2  West.  Bep.  764,  105  Ind. 
SO. 

AO  tbe  instruments  and  appliances  used  by  a 


telephone  company  in  the  prosecution  of  its  busi- 
ness are,  consequently,  in  legal  contemplation,  de- 
voted to  a  public  use.  State  v.  Nebraska  Teleph. 
Co.  17  Neb.  liSd;  Missouri  v.  Bell  Teleph.  Co.  28  Fed. 
Bep.  539 ;  State  v.  BeU  Teleph.  Co.  86  Ohio  St.  296 ; 
Am.  Rapid  Teleg.  Co.  v.  Conn.  Teleph.  Co.  i9  Conn. 
852, 44  Am.  Rep.  237,  and  note;  Hockett  v.  State,  2 
West.  Bep.  770, 105  Ind.  2Ga 

Telephone  companies  are  subject  to  legislative 
controL  St.  Louis  v.  Bell  Teleph.  Co.  (Mo.)  2  L.  R. 
A .  278,  note;  W.  U.  Teleg.  Co.  v.  New  York,  8  L.  R.  A. 
449. 

TelepTione  company  a  common  carrier;  discrimina- 
tions prohibited. 

The  telephone  company  is  a  common  carrier,  and 
as  such  is  required  to  serve  all,  so  far  as  it  is  able 
to  do  so,  with  substantial  impartiality.  Central 
Union  Teleph.  Co.  v.  State,  2  West.  Bep.  778,  106 
Ind.l. 

These  legal  relations  of  common  carriers  to  the 
general  public  were  held  to  be  applicable  to  the 
telephone  companies  engaged  in  a  general  tele* 

11 


See  also  14  L.  R.  A.  424. 
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This  writ  snouid  not  issue  without  makiDg 
the  American  Bell  Telephone  Company  a  party 
to  these  proceedings. 

Missouri  v.  Bell  Teleph.  Co,  23  Fed.  Rep.  589. 

It  is  not  enough  for  the  petitioner  to  show 
a  clear  legal  right  to  have  the  particular  thin^ 
done;  he  miist  also  sbow  the  right  to  have  it 
done  by  the  defendant. 

High,  Extr.  Legal  Rem.  §§9,  10. 

Even  common  carriers  may,  by  reasonable 
regulations,  protect  themselves  against  injury 
by  competitors. 

Jencks  v.  OoUman,  %  Sumn.  221 ;  Barney  v. 
Oyster  Bay  db  H.  Steamboat  Co,  67  N.  Y.  801; 
TJie  n,  B.  Martin,  11  Bktchf.  283. 

In  the  absence  of  special  statute  there  is  no 
law  which  requires  railway  companies  to  fur- 
nish express  facilities  to  all  express  companies 
that  may  demand  them. 

8t,  Louis,  L  M,  db  8,  B,  Go,  v.  8out/iem  Exp, 
Co.  117  U.  8.  1  (29  L.  ed.  791). 

Tyler,  J, ,  delivered  the  opinion  of  the  court . 

This  case  was  heard  on  the  bill,  answer,  and 
agreed  statement  of  facts.  The  relator  and  the 
defendant  are  corporations  chartered  and  exist- 
ing under  the  fews  of  the  State  of  New  York. 
The  former  as  a  telegraph  company,  since 
January,  1887,  and  the  latter  as  a  telephone 
company,  since  January,  1886,  have  been  doing 
business  in  this  State  in  compliance  with  its 
laws,  with  offices  in  the  Town  of  Rutland. 
The  defendant,  for  certain  fixed  and  uniform 
prices,  bad  placed  its  telephones  in  public  and 
private  buildings  and  places  of  business  in  said 
town,  and  connected  them  with  its  central  office. 
It  had  also  connected  the  Western  Union  Tele- 
graph Company  with  its  central  office,  so  that 
the  latter  company  and  its  patrons,  at  the  date 
of  this  petition,  enjoyed  aU  the  privile^s  and 
profits  to  be  derivea  from  such  connection. 

In  February,  1888,  the  relator  requested  the 
defendant  to  place  a  telephone  in  its  office  in 
Rutland,  and  connect  the  same  with  its  central 
office,  and,  to  grant  to  the  relator  and  its  patrons 
the  privileges  accorded  to  others,  tendered  to 
the  defendant  payment  for  such  use  and  serv- 
ice, and  offered  to  comply  with  all  reasonable 
rales  and  regulations  of  the  defendant  com- 


pany. The  latter  refused  this  request  for  the 
reasons  stated  in  its  answer;  and  spccificallv 
set  forth  in  the  Exhibits  "A"  and  "B,"  except  on 
the  conditions  mentioned  in  Exhibit  B. 

The  defendant  is  the  licensee  by  Contract  A 
of  the  American  Bell  Telephone  Company,  a 
corporation  created  by  and  existing  under  the 
laws  of  Massachusetts.  It  is  provided  in  said 
contract  that  no  office  or  line  of  the  defendant 
can  be  connected  with  any  telegraph  wire,  ex- 
cept by  lines  of  the  licensor  or  parties  specially 
designated  by  it  for  this  purpose,  and  that  no 
telegraph  company,  unless  specially  permitted 
by  the  licensor,  can  be  a  subscriber  of  the  de- 
fendant, and  so  entitled  to  the  use  of  its  tele- 
phone; that  the  licensor  in  and  by  said  contract 
reserved  to  itself  the  exclusive  ri^t  to  build 
and  to  have  built  all  lines  connecting  the  various 
offices  of  the  defendant  with  telegraph  offices, 
and  the  right  to  operate  such  connecting  lines; 
and  further  reserved  the  title  and  ownership  of 
all  lines  which  should  be  built,  connecting  the 
offices  of  said  company  with  telegraph  offices. 
The  contract  further  provides  that,  in  case  of 
violation  by  the  defendant  of  any  of  its  terms 
and  conditions,  such  violation  shall,  in  the 
election  of  the  licensor,  after  certain  prescribed 
notice,  work  a  forfeiture  of  all  its  rights  under 
the  contract,  and  subject  the  defendant  to  other 
serious  loss  and  dama^.  The  defendant 
claims  in  the  answer  that  it  is  legally  prevented 
and  restrained  from  connecting  any  of  its  offices 
with  any  telegraph  company's  office,  and  from 
allowing  any  telegraph  company  to  become 
one  of  its  subscribers,  except  by  and  with  th& 
special  permission  of  the  .^nerican  Bell  Tele- 
phone Company,  its  licensor,  and  that  such 
permission  in  this  case  has  not  been  given. 

Said  "Exhibit  B"  contains  the  restriction, 
viz. :  "They  are  not  to  be  used  for  any  toll  or  con- 
sideration to  be  paid  by  any  person,  other  than 
the  subscriber,  nor  for  furnishing  any  part  of 
the  work  of  collecting,  transmitting,  or  deliver- 
ing any  message  in  respect  of  which  any  toll 
or  consideration  has  b^n  or  is  to  be  paid  to 
any  party  other  than  the  exchange  [respondent] 
nor  for  transmitting  market  quotations  or  news 
for  sale,  publication,  or  distribution,  nor  for 
calling  messengers,  except  from  the  central  of- 


phone  business,  by  the  case  of  State  v.  Nebraska 
Teleph.  Co.  17  Neb.  VSd:  Oentral  Union  Teleph,  Co. 
V.  State,  t  West  Bep.  778, 106  Ind.  1. 

Any  contract  made  by  one  engaged  in  businesB 
impressed  with  a  public  character,  by  which  undue 
discrimination  ia  made  in  favor  of  the  covenantee, 
is  void.  It  matters  not  that  the  business  is  done 
with  inventions  patented  under  federal  laws  secur- 
ing monopoly  therein  to  their  owners.  Gree'nhood, 
Pub.  Pol.  Rule  688,  p.  fiS8,  Rule  1,  p.  688;  Chesapeake 
&  P.  Teleph,  Co.  v.  Baltimore  ft  O.  Teleff.  Co.  6  Cent. 
Rep.  474,  66  Md.  889. 

The  telegraph  and  telephone  are  public  vehicles 
of  Intelligence;  and  they  who  own  or  control  them 
cannot  refuse  to  perform  impartially  the  functions 
they  have  assumed  to  discharge;  they  have  no 
power  to  discriminate,  and  while  ready  to  serve 
some  refuse  to  serve  others :  but  they  must  serve 
all  alike,  upon  compliance  with  their  reasonable 
rules  and  regulations.  Chesapeake  &  P.  Teleph. 
Co.  V.  Baltimore  &  O.  Teleg.  Co.  6  Cent.  Rep.  472, 68 
Md.  309. 

Telephone  service,  righto  of  company.  Am.  Bell 
Teleph.  Co.  v.  Cushman  Teleph.  &  Service  Co.  1  L. 
R.  A.  799.  note,  36  Fed.  Rep.  488. 
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Mandamus  to  enforce  putHie  duties. 

Mandamus  is  a  proper  remedy  where  there  is  no 
other  adequate  remedy.  Rex  v.  Severn  &  W.  R.  Co. 
2  Bam.  &  Aid.  646;  Be  Trenton  Water  Power  Co. 
20  K.  J.  L.  660;  State  v.  Savannah  &  O.  Canal  Co.  28 
6a.  677;  Chesapeake  &  P.  Teleph.  Co.  v.  Baltimore 
A  O.  Teleg.  Co.  6  Cent  Rep.  476, 66  Md.  889. 

The  rule  has  been  enforced  against  telephone 
companies  upon  the  groimd  that  they  were  exer- 
cising a  public  employment  and  must  afford  like 
facilities  to  all.  State  v.  Nebraska  Teleph.  Co.  17 
Neb.  126, 32  Am.  Rep.  404;  Hockett  v.  State,  2  West. 
Rep.  764, 105  Ind.  250 ;  Central  Union  Teleph.  Co.  v. 
State,  2  West.  Rep.  773, 106  Ind.  1;  Chesapeake  A  P. 
Teleph.  Co.  v.  Baltimore  &  O.  Teleg.  Co.  supra. 

This  point  has  been  expressly  decided  without 
reference  to  any  statutory  provision  such  as  is 
found  in  the  Maryland  Act  of  1868.  State  v.  Bell 
Teleph.  Co.  8  Am.  &  Eng.  Corp.  Cas.  7;  State  v.  Bell 
Teleph.  Co.  22  Alb.  L.  J.  863, 10  Cent.  L.  J.  437;  Com. 
V.  Bell  Teleph.  Co.  Legal  Int.  Dec.  11,1885,  affirmed 
Bell  Teleph.  Co.  v.  Com.  (Pa,)  8  Cent  Rep.  907 : 
Louisville  Transfer  Co.  v.  Am.  Bist  Teleph.  Co.  24 
Alb.  L.  J.  283,  1  Ky.  L.  J.  144;  Chesapeake  &  P. 
Teleph.  Co.  V.  Baltimore  &  O.  Teleg.  Co.  supra. 


See  also  S  L.  R.  A.  18S. 
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fice,  or  performing  any  other  service  in  com- 
petition with  aerviee  Which  the  exchange  may 
undertake  to  perform." 

The  Western  Union  Telegraph  Company's 
office  in  Rutland,  by  an  arrangement  with  the 
respondent  and  the  American  Bell  Telephone 
Company,  is  furnished  with  a  telephone,  and 
connected  with  the  central  telephone  and  con- 
necting line,  for  the  purpose  of  transmitting 
and  delivering  telegraph  messages  from  the 
subscribers  and  other  customers  ofthe  exchange 
at  Rutland  to  said  Western  Union  Telegraph 
Company,  and  transmitting  messages  from  Uie 
Western  Union  Telegraph  Company  to  such 
subscribers  and  customers,  for  the  considera- 
tion of  two  cents  for  each  message  so  delivered 
by  telephone.  Said  Western  Union  Telegraph 
dompany  pays  the  respondent  two  cents  for 
each  message,  and  said  American  Bell  Tele- 
phone Company  15  per  cent  on  all  the  tolls 
received  for  transmitting  such  messages  over 
the  lines  of  said  Western  Union  Telegraph 
Company,  of  which  15  per  cent  the  respondent 
is  to  receive  50  per  cent. 

The  relator  claims  that  the  defendant,  having 
come  into  this  State  and  established  a  telephone 
system  under  our  laws,  and  erected  its  lines 
and  ft  central  office  in  Rutland,  has  become  a 
public  servant,— a  common  carrier  of  speech 
for  hire, — and  is  bound  to  serve  all  persons 
and  corporations  alike,  upon  their  tender  of 
equal  pay  for  equal  service,  and  a  compliance 
with  the  defendant's  rules  and  regulations. 
On  the  other  hand,  the  defendant  claims  that 
its  x)owers  are  restricted  by  the  terms  of  its  li- 
cense; that  its  licensor,  being  the  exclusive 
owner  of  its  patents  and  property,  had  a  right 
to  grant  to  the  defendant  such  limited  use 
thereof  as  it  pleased.  The  question  here  pre- 
sented is  not  a  new  one.  Counsel  for  the  re- 
spective parties  have,  with  great  diligence  and 
fairness,  brought  together  in  their  briefs  all  the 
decided  cases  in  this  country  that  can  throw 
light  on  the  subject. 

The  principle  contended  for  by  the  relator 
has  frequently  been  applied  to  railroads  and 
other  carriers* of  persons  and  freight.  It  was 
held  in  Bennett  v.  Button.,  10  N.  H.  481,  that 
the  proprietors  of  a  stage  coach,  who  hold 
themselves  out  as  common  carriers  of  passen- 
gers, are  bound  to  receive  «all  who  require  a 
passage,  so  long  as  they  have  room,  and  there 
is  no  legal  excuse  for  a  refusal:  and  it  is  not  a 
lawful  excuse  that  they  run  their  coach  in  con- 
nection with  another  coach,  which  extends  the 
line  to  a  certain  place,  and  have  agreed  with 
the  proprietor  of  such  other  coach  not  to  receive 
passengers  who  come  from  that  place  on  cer- 
tain days,  unless  they  come  in  his  coach. 

In  the  case  of  JVtfw  England  Exp,  Co.  v. 
Maine  Cent.  R  Go,  57  Me.  188,  the  defendant 
let  to  the  Eastern  Express  Company,  for  four 
years,  the  exclusive  use  of  a  certain  separate 
apartment  in  a  car  attached  to  each  of  its  pas- 
senger trains  for  the  purpose  of  transporting 
the  express  company's  messenger  and  merchan- 
dise, and  agreed  that  it  would  not,  during  the 
continuance  of  such  contract,  let  any  space  in 
any  car  on  its  passenger  trains  to  any  other 
express  carrier;  and  the  defendant,  before  the 
expiration  of  such  contract,  but  after  reason- 
able notice,  refused  to  receive  upon  any  terms 
from  the  New  England  Expre&?  Company  such 
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packages  as  are  usually  carried  by  express 
companies  to  be  transported  by  its  passenger 
trains.  It  was  held  that  •''common  carriers  are 
bound  to  carry  indifferently,  within  the  usual 
range  of  their  business,  for  a  reasonable  com- 
pensation, all  freight  offered,  and  all  passen- 
gers who  may  apply.  For  similar  equal  serv- 
ices they  are  entitled  to  the  same  compensa- 
tion. All  applying  have  an  equal  right  to  be 
transported  or  to  have  their  freight  transported 
in  the  order  of  thehr  application.  .  .  The 
very  definition  of  a  common  carrier  excludes 
the  idea  of  the  right  to  grant  monopolies,  or  to 
give  special  and  unequal  preferences.  It  im- 
plies indifference  as  to  whom  they  may  serve, 
and  an  equal  readiness  to  serve  all  who  may 
apply.  .  .  .  They  cannot,  having  the  means 
01  transporting  all,  select  from  those  who  may 
apply  some  whom  they  will,  and  reject  others 
whom  they  can  but  will  not,  carr}'.  They  can- 
not rightfully  confer  a  monopoly  upon  indi- 
viduals or  corporations."  See  also  Sancfford  v, 
Catawissa,  W,  dbE.R,  Co.  24  Pa.  878. 

In  the  case  of  Southern  Exp.  Co,  v.  Memphis 
d  L,  R.  R,  Co,  8  Fed.  Rep.  ^99,  the  complain- 
ant, an  express  company,  had  been  for  many 
years  engaged  in  carrying  on  an  express  busi- 
ness Qver  the  defendant's  railroad.  No  writ- 
ten contract  was  ever  entered  into  between  the 
parties,  but  the  bu^ness  was  carried  on  with- 
out objection,  and  upon  terms  mutually  satis- 
factory, until'sometime  in  the  year  1880,  when 
the  defendant  asserted  its  own  right  to  transact 
all  the  express  business  upon  its  line,  and  at- 
tempted to  eject  the  complainant  therefrom. 
Upon  the  application  of  complainant,  a  tempo- 
rary injunction  was  granted;  and,  upon  a  mo- 
tion to  dissolve  the  same,  McCrary,  J,,  said 
that  it  was  the  dutv  of  the  defendant,  as  a  pub- 
lic servant,  to  receive  and  carry  goods  for  all 
persons  alike,  without  injurious  discrimina- 
tion as  to  rates  or  terms;  that  railroad  com- 
panies must  carry  express  packages  and  the 
messen^r  in  charge  of  them,  for  all  express 
companies  that  apply,  on  the  same  terms,  un- 
less excused  by  the  fact  that  so  many  apply 
that  it  is  impossible  to  accommodate  all. 

The  same  was  held  in  Samuels  v.  Louisville 
&  N.  R.  Co.  31  Fed.  Rep.  57,  where  defendant 
discriminated  against  one  of  two  rival  lines  of 
steamboats  by  charging  it  fifty  cents  a  hundred 
more  for  freight  than  Che  other.  Also,  where 
a  railroad  company  has  established  commuta- 
tion rates  for  a  particular  locality,  and  sold 
commutation  tickets  thereat  to  the  public,  the 
refusal  of  such  a  ticket  to  a  particular  individ- 
ual, under  the  same  circumstances  and  upon 
the  same  conditions  as  such  tickets  are  sold  to 
the  rest  of  the  public,  is  an  unjust  discrimina- 
tion against  him,  and  a  violation  of  the  prin- 
ciples of  equality  which  the  company  is  bound 
to  observe  in  the  conduct  of  its  business.  State 
V.  Bdaware,  L,  db  W,  R,  Co.  48  N.  J.  L.  55,  3 
Cent.  Rep.  726. 

In  McCoy  v.  Cincinnati^  I.  St.  L.  <ft  C.  R. 
Co.  18  Fed.  Rep.  8,  it  was  held  that  a  railroad 
company  was  bound  to  transport  over  its  road 
and  deliver  to  all  stockyards,  at  a  certain  point 
reached  by  its  line,  all  live-stock  consigned 
which  shippers  desired  to  consign  to  them,  up- 
on equal  terms  and  in  like  manner,  and  it  can- 
not bind  itself  to  perform  this  duty  for  one  to 
the  exclusion  of  another  and  competing  yard; 
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and  rin  Bays  v.  Pa.  Go,  12  Fed.  Rep.  309,  it 
was  held  that  a  railroad,  though  owned  by  a 
corporation,  is,  in  a  qualified  sense,  a  public 
highway,  constructed  for  public  uses,  and 
everybody  constituting  part  of  the  public  for 
whose  benefit  it  was  authorized  is  entitled  to 
an  equal  and  impartial  participation  in  the  use 
of  the  facilities  it  is  capable  of  affording.  A 
discrimination  in  the  rates  of  freight  between 
the  same  points  is  unreasonable  and  unjust. 

The  same  rule  has  been  applied  to  gas-light 
companies.  Where  a  citizen  has  made  all  nec- 
essary preparations  to  receive  and  use  gas  in 
his  store  or  residence  upon  the  line  of  a  com- 
pany's pipes,  upon  his  compliance  with  the 
reasonable  terms  and  rules  of  the  company  the 
latter  is  bound  to  furnish  him  ^s.  ShepcmL  v. 
Milwaukee  Qa^-Light  Co,  6  Wis.  639;  People  v. 
Manhattan  Gas-Light  Co.  45  Barb.  137. 

A  case  more  directly  in  point  is  that  of 
Friedman  v.  Qold  &  Stock  Teleg,  Co.  82  Hun, 
4,  where  a  suit  was  brought  to  restrain  the  re- 
moval of  two  instruments  in  plaintiff's  place 
of  business.  It  was  held  that  the  defendant, 
bein^  a  public  corporation,  could  make  no  dis- 
tinction in  respect  to  persons  who  wish  to  par- 
take of  the  privileges  which  it  was  created  to 
furnish,  and  owes  theduty  impartially  to  grant 
to  all  who  comply  with  its  rules  and  privileges 
furnished.  See  also  Smith  v.  Gold  db  S&ck 
Teleg.  Go.  42  Hun,  454,  which  was  a  suit 
brought  to  restrain  the  removal  of  "  a  ticker" 
or  reporting  instrument,  maintained  and  oper- 
ated by  the  defendant,  and  from  doing  or  fail- 
ing to  do  any  act  which  would  in  an^  way  in- 
terfere with  the  receipt  by  the  plaintiff  of  the 
quotations  of  the  New  York  Stock  Exchange. 
'The  court,  in  commenting  upon  the  obliga- 
tions of  corporations  to  the  public,  said:  ''These 
obligations  do  not  rest  on  contract,  but  on  the 
ground  that  when  one  is  engaged  in  a  business, 
public  in  its  nature,  he  must,  if  public  ix)licy 
requires,  serve  the  public  impartially." 

The  case  of  StaU  v.  Bell  Teleph,  Go,  22  Alb. 
L.  J.  368,  was  an  application  for  mandamus 
to  compel  the  defendant  to  connect  the  plain- 
tiff's omce  with  its  wires,  and  give  it  the  use  of 
telephonic  facilities.  The  defendant  contended 
that  it  could  not  be  compelled  to  do  so,  be- 
cause by  the  terms  of  its  license  from  the 
patentee  of  the  invention  it  was  forbidden  to 
connect  with  any  telegraph  office  or  permit 
any  telegraph  company  to  become  one  of  its 
subscribers.  Thayer,  «/.,  said.  "In  my  judg- 
ment, this  clause  of  the  contract  is  indefensible 
when  called  in  question  by  any  person  or  cor- 
poration injuriously  affected  thereby.  In  so 
far  as  the  contract  l)etween  the  respondent  and 
the  patentee  compels  the  former  to  discrimi- 
nate against  one  class  of  its  would-be  custom- 
ers, and  to  deny  them  the  same  privileges  and 
service  which  it  accords  to  others,  the  con- 
tract is  invalid.  It  is  not  possible  to  admit  the 
principle  that  a  railroad,  telegraph,  or  tele- 
phone company  may  avoid  the  performance  of 
any  part  of  the  paramount  duty  they  owe  to 
the  entire  public  by  contract  obligations  which 
they  may  enter  into,  even  with  the  patentee  of 
an  invention." 

In  LauiwiUe  TroTufer  Go,  ▼.  Am,  Diit. 
Teleph.  Go.  24  Alb.  L.  J.  283,  the  plaintiff  was 
a  proprietor  of  public  omnibuses  and  carriages, 
and  the  defendant  was  a  telephone  company, 
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and  also  proprietor  of  public  carriages.  Upon 
an  application  by  plaintiff  for  an  injunction  to 
restrain  the  defenoant  from  removing  its  tele- 
phone from  the  plaintiff's  office,  and  from  refus- 
ing to  transact  its  (plaintifi^s)  telephone  business 
pursuant  to  contract,  the  defendant  insisted  that 
a  mere  rival  in  one  branch  of  its  business  could 
not  force  it  to  afford  it  facilities  which  it  had 
provided  for  another  branch  of  its  business. 
The  court  said  "that  the  real  contention  between 
the  plaintiff  and  defendant  is  confined  to  their 
carriage  and  eoupSaervices;  defendant  insisting 
that,  as  against  plaintiff,  a  rival  in  that  busi- 
ness, it  has  the  nght  to  a  monopoly  in  the  use 
of  its  own  telephonic  methods  of  communicat- 
ing, and  receiving  orders  for  coupes;  that  a 
mere  rival  in  one  oranch  of  its  business  can- 
not force  it  to  afford  it  the  facilities  which  it 
has  provided  for  another  branch  of  its  busi- 
ness, .  .  .  that  defendant  is  engaged  in  two 
distinct  employments,-M)ne  in  operating  a 
telephonic  exchange  and  the  other  in  operating 
a  carriage  or  coupe  service.  Plaintiff  and  de- 
fendant are  not  rivals  in  the  former  business, 
and  as  to  that  part  of  defendant's  business  it 
occupies  the  same  position  towards  plaintiff 
as  it  does  towards  the  rest  of  the  public;  that 
defendant  is  a  quasi.public  servant,  and  as  such 
is  boimd  to  serve  the  general  public,  including 
plaintiff,  on  reasonable  terms,  with  impartial- 
ity; that  defendant  is  governed  by  the  princi- 
ples of  the  law  of  common  carrier." 

In  Gheeapeake  db  P.  Teleph.  Co.  v.  Baltimore 
dh  0.  Teleg,  Co.  06  Md.  899,  6  Cent.  Rep.  472, 
the  court,  holding  the  same  view,  said:  "The 
telegraph  and  telephone  are  important  instru- 
ments of  commerce,  and  their  service  as  such 
has  become  indispensable  to  the  commercial 
and  business  publia  They  are  public  vehicles 
of  intelligence,  and  they  who  own  or  control 
them  can  no  more  refuse  to  perform  impar- 
tially the  functions  that  they  have  assumed  to 
discharge  than  a  railway  company,  as  a  com- 
mon carrier,  can  rightfully  refuse  to  perform 
its  duty  to  the  public.  .  .  .  They  have  no 
power  to  discriminate,  and,  while  offering 
readily  to  serve  some,  refuse  to  serve  others." 

A  recent  case,  and  one  relied  upon  by  the 
relator's  counsel,  i^  that  of  Misaouri  v.  BeU 
Teleph.  Co.  23  Fed.  Rep.  589  (Oir.  Ct.  E.  D. 
Mo.),  which  arose,  upon  a  state  of  facts  nearly 
identical  with  those  in  the  case  at  bar.  Brewer, 
«/*.,  in  giving  the  opinion  of  the  court,  from 
which  Treat,  J,,  dissented,  said:  **  Now,  the 
question  is  whether  the  court  can  compel  this 
defendant,  doing  the  telephonic  business  of 
this  city,  to  establish  communication  with  any 
other  individual  or  company  than  that  permit- 
ted by  its  license  from  the  patentee.  I  believe 
fully  in  the  sacredness  of  property,  but  I  think 
all  property  stands  upon  an  equal  basis, 
whether  that  property  consists  of  gold  dollars 
in  your  pocket,  real  estate,  or  the  ownership  of 
a  patent.  There  is  no  peculiar  sanctity  hover- 
ing over  or  attaching  to  the  ownership  of  a 
patent  It  is  simply  a  property  right,  to  be 
protected  as  such.  Starting  from  that  as  a 
basis,  while  every  property  owner  may  deter- 
mine for  himself  to  what  he  will  devote  hit 
property,  yet  the  moment  he  puts  that  prop- 
erty into  what  I  perhaps  may,  for  lack  of  a 
better  expression,  define  as  the  '  channels  of 
commerce/  that  moment  he  subjects  that  pro^ 
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criy  to  the  lavs  which  oontrol  commercial 
transactions.  ...  A  telephonic  system  is 
simply  a  system  for  the  transmission  of  intelli* 
gence  and  news.  It  is,  perhaps,  in  a  limited 
sense,  and  yet  in  a  strict  sense,  a  common  car- 
rier. It  must  be  equal  in  its  dealings  with  all. 
It  may  not  say  to  the  lawyers  of  St.  Louis: 
'  My  license  is  to  establish  a  telephonic  system 
open  to  the  doctors  and  the  merchants,  but  shut- 
ting out  you,  ^Dtlemen  of  the  bar.'  The  mo- 
ment it  establishes  a  telephonic  system  here,  it 
is  boimd  to  deal  equally  with  ail  citizens  in 
eyery  department  oi  business;  and  the  moment 
it  openea  its  telephonic  system  to  one  telegraph 
company  that  moment  it  put  itself  in  a  posi- 
tion where  it  was  bound  to  open  its  system  to 
any  other  telegraph  company  tendering  equal 
pay  for  e^ual  service.  So  my  conclusion  is 
that,  notwithstanding  the  terms  of  this  license, 
which  seemed  to  inhibit  it  from  dealing  or  giy- 
ing  its  telephonic  privileges  to  any  oSier  tele- 
graphic company  than  the  Western  Union,  the 
moment  it  established  its  telephonic  system 
here, — ^that  moment  it  compelled  itself  to 
respond  to  the  demands  of  any  telegraph  com- 
pany or  any  individual  in  the  dty  tendering  to 
it  equal  pay  for  equal  privileges.  The  appli- 
cation for  mandamus  will  be  sustained." 

The  Supreme  Court  of  Nebraska  has  ren- 
dered a  similar  decision  in  State  v.  Jfebraska 
Tdepk.  Co.  17  Neb.  126. 

The  same  question  was  before  the  supreme 
court  of  Pennsylvania  in  Bdl  Teleph.  Co,  v. 
Com,  8  Cent.  Bep.  907,  which  contains  a  full 
leyiew  of  the  decided  cases,  and  in  which  the 
same  doctrine  is  held.  See  also  People  v.  Hud- 
9on  Riv&r  Teleph.  Co.  19  Abb.  N.  C5.  466  (de- 
cided in  1887). 

The  rule  of  law  recoj^nized  in  the  foregoing 
eases  does  not  in  any  wise  conflict  with  section 
4884  of  the  Revised  Statutes  of  the  United 
States,  which  in  substance  provides  that  every 
patent  shall  contain  a  grant  to  the  patentee,  his 
heirs  or  assigns,  of  the  exclusive  right  to  make, 
use,  and  vend  the  invention  or  discovery 
throughout  the  United  States;  nor  with  the  de- 
cision of  the  United  States  Supreme  Court  in 
Gayler  v.  TTtWer,  51  U.  S.  10  How.  478  [18  L. 
ed.  504],  that  the  monopoly  of  making,  using, 
and  vending  an  invention  or  discovery  created 
by  this  statute  is  all  there  is  of  a  patent;  that 
it  is  the  power  to  exclude  others  from  using 
the  products  of  his  labor  without  his  consent 
which  constitutes  the  whole  property  of  a  pat- 
entee. It  is  true  that  the  owner  may  divide 
his  right,  conve^ng  to  one  the  right  to  make, 
to  another  the  right  to  use,  and  to  another  the 
right  to  vend;  that  he  may  limit  the  time  and 
the  territory  within  which  the  subject  of  his 
patent  may  be  used.  Adams  v.  Burke,  84  U. 
S.  17  Wall.  453  [21  L.  ed.  700];  Mitchell  v. 
Haicley,  83  U.  S.  16  Wall.  544  [21  L.  ed.  322]; 
Wich'-  y.  Kleinknecht,  7  Pat.  Off.  Gaz.  1098; 
Ganiewell  FireAktrm  Teleg,  Co.  v.  Brooklyn^  14 
Fed.  Rep.  255. 

As  to  the  right  of  the  owner  of  a  patent  to 
limit  the  purpose  for  which  it  may  be  used,  the 
case  of  Pope  Mfg.  Co.  v.  OwOey,  27  Fed.  Rep. 
100,  is  in  point.  There  it  was  held  that  where 
a  license  does  not  purport  to  give  an  unlimited 
right  to  the  use  of  the  patent,  but  restricts  the 
right  to  machines  of  certain  descriptions  when 
the  licensee  makes  machines  not  in  conformity 
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to  his  license,  but  within  the  patent,  he  not  only 
violates  his  express  covenant  not  to  do  so,  but 
violates  the  patent.  These  general  princi  pics  of 
law  are  specially  applicable  to  patents  and 
patented  articles  designed  for  private  use. 

The  case  most  relied  upon  by  the  defendant 
is  Am.  Bapid  Teleg.  Co.  v.  Conn.  Teleph.  Co.  49 
Conn.  852,  in  which  the  facts  are  like  those  In 
the  case  at  bar.  After  stating  the  grounds  up- 
on which  the  application  for  mandamus  was 
claimed,  which  were  the  same  as  in  this  case, 
Pardee,  J.,  said:  "But  the  property  of  the 
American  Bell  Telephone  Company  in  its  pat- 
ent is  absolute  and  exclusive.  It  can  rent  or 
sell  it,  in  whole  or  in  part.  It  can  refuse  to 
make  or  use,  or  to  allow  anyone  else  to  make 
or  use,  the  telephone  described  in  it:  or  it  can 
make  and  sell  one,  and  no  more,  and  put  such 
restrictions  as  it  pleases  upon  the  time,  place, 
and  manner  of  using  that;  audit  was  the  priv- 
ilege of  the  Connecticut  Telephone  Company 
to  purchase  from  it  even  the  most  limited  right 
to  use  one  or  more  of  its  instruments,  and  it  is 
not  within  the  power  of  the  court  either  to  en- 
large or  diminish  the  purchase."  The  learned 
judge  reasons  that  the  position  of  the  defend- 
ant, which,  bj^  its  contract  with  the  licensor, 
has  only  a  limited  right  to  the  patent,  is  unlike 
that  of  a  railroad  company  which  uudertalves 
to  put  limitations  upon  the  use  of  property  ab- 
solutelv  its  own.  But  if  this  is  correct  reason- 
ing it  follows  that  the  licensor  may  discrimi- 
nate between  different  classes  of  business  men, 
and  indeed  between  different  men  of  the  same 
class.  Patents  are  property,  and  the  right  to 
sell  or  lease  them  is  subject  to  the  name  re- 
strictions as  other  property.*  The  patentee  can- 
not lease  them  for  any  use  that  contravenes 
principles  of  public  policy.  If  he  leases  them 
for  a  public,  rather  than  an  individual,  use,  he 
thereby  gives  the  use  to  the  whole  public. 

In  this  case  the  American  Bell  Telephone 
Company  might  have  licensed  its  patent  to  the 
defendant,  so  the  latter  alone  could  have  used 
it;  but  when  it  went  beyond  this,  and  licensed 
the  defendant  to  use  it  for  the  public,  it  in  fact 
licensed  it  for  all  who  desired  its  use,  and  of- 
fered compliance  with  reasonable  conditions. 
The  license  (Exhibit  A),  with  the  restrictive 
clause  therein,  cannot  be  regarded  as  the  meas- 
ure of  the  defendant's  duty  to  the  public. 

On  grounds  of  public  policy,  which  controls 
all  public  carriers,  that  clause  in  the  contract 
in  question  is  held  void,  so  that  the  license 
stands  precisely  as  if  the  restrictive  clause  were 
not  contained-  in  it.  In  the  view  of  the  case 
which  we  have  taken,  it  seems  unnecessary  to 
make  the  Bell  Telephone  Company  a  party  to 
these  proceedings. 

B 18  therefore  ordered  t/tat  a  peremptory  man- 
damns,  in  t/ie  usual  form,  issve  out  of  this  court 
under  the  hand  and  seal  of  the  clerk  thereof  to 
the  said  defendant,  the  New  England  Tele- 
phone &  Telegraph  Company , commanding  and 
requiring  it,  on  payment  to  it  by  the  relator,  the 
Commercial  Union  Telegraph  Company,  of  its 
usual  and  proper  charges  and,  on  compliance 
with  its  proper  rules  and  regulations,  to  place 
one  of  its  telephone  instruments,  with  the  usual 
and  proper  wires  and  connections,  in  the  relat- 
or's office  in  Rutland  aforesaid,  and  to  connect 
the  same  with  its  central  office  in  said  Rutland 
in  such  a  manner  that  the  relator,  its  patrons. 
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and  other  persons  wishing  to  transact  business 
with  the  relator,  ma^  have  the  same  benefits  and 
privileges  to  be  derived  therefrom  that  are  ac- 


corded to  others  who  have  and  use  the  defend- 
ant's telephone. 
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Mary  Ann  ANDERSON  et  ai.,  Plffs,, 
A.  Pickens  BUTLER  et  al. 

1*  The  rule  that  a  trustee  cajinot  buar  at 
hlfl  own  sale  does  not  neoeflsarily  apply  to  all 
Judicial  sales.  In  sales  of  trust  property,  ordered 
by  the  court  and  conducted  by  officers  of  the 
court,  there  Is  no  necessary  conflict  of  interest  in 
the  mind  of  the  trustee,  as  that  which  would  exist 
if  he  were  both  vendor  and  vendee. 

8.  Where  the  Judicial  sale  was  in  open 
marketf  and  as  one  of  the  devisees  he  had  con- 
siderable interest  in  the  property  and  there  was 
no  chiliinff,  no  combination  or  conspiracy,  and  he 
gave  the  highest  price  the  property  would  bring. 


the  sale  was  valid  and  the  title  would  pass  there- 
under. 

8.  Power  giren  bjr  a!  will  to  an  ezecutor 
to  sell  certain  land  and  divide  the  proceeds 
among  certain  legatees  named  is  not  revoked  by 
a  subsequent  codicil  giving  land  to  different  par- 
ties not  mentioned  in  the  power  of  sale,  but  not 
ezprossly  revoking  the  power  given  by  the  wilL 

4.  A  direction  to  an  ezecutor  to  divide 
land  among  certain  persons  named,  with  power 
to  sell  any  or  all  of  it  according  to  his  discretion, 
gives  him  authority  to  partition  it  in  kind  and  di- 
vide it  or  sell  it. 

6.  The  rule  as  to  the  construction  of  wills 

and  codicils  is  not  to  disturb  the  dispositions  of 
tiie  will  further  than  is  absolutely  necessary  for 
the  purpose  of  giving  effect  to  the  codicils. 

6.  In  the  absence  of  Insolvency^  incom* 


NOTB.— TVtwtee  cannot  mvrchase  at  "Ms  oion  sole; 

general  rule. 

The  general  principle  in  equity  prohibits  a  pur- 
chase by  parties  placed  in  a  situation  of  trust  or 
confidence  with  respect  to  the  subject  of  the  pur- 
chase, see  Tyler  v.  Sanborn,  4  L.  R.  A.  218  and 
note. 

A  trustee  may  not,  as  such,  purchase  property  In 
which  he  .has  an  individual  interest.  The  law,  in 
such  case,  does  not  stop  to  inquire  whether  the 
transaction  was  fair  or  unfair,  but,  when  the  rela- 
tion is  disclosed,  sets  aside  the  transaction,  or  re- 
fuses to  enforce  it  at  the  instance  of  the  cestui  que 
trust.  Munson  v.  Syracuse,  G.  &  C.  R.  CJo.  4  Cent. 
Bep.l91,108N.Y.76. 

Trustee  or  mortgagee  with  power  to  sell  is  not 
allowed  to  purchase  either  directly  or  indirectiy, 
for  his  own  benefit,  at  the  sale.  He  cannot  be  both 
vendor  and  purchaser.  Imboden  v.  Hunter,  28 
Ark.  888,  79  Am.  Dec.  117;  Wormley  v.  Wormley,  21 
IT.  8. 8  Wheat  421  (6  L.  ed.  651);  Michoud  v.  Girod, 
45  U.  8.  4  How.  608  (11 L.  ed.  1076);  Lewis  v.  Hlllman, 
18  Eng.  L.  &  Eq.  84, 3  H.  L.CBa.  607;  Fox  v.  Mackreth,  2 
Bro.  Ch.  400, 1  Lead.  Gas.  Eq.  *115  (4th  Am.  ed.  188). 

Exception  to  the  rule. 

Where  a  trustee  has  an  interest  to  protect  he  may, 
on  special  hearing,  with  all  parties  interested  rep- 
resented, have  leave  to  purchase.  Scholie  v.  Scholle, 
2  Gent  Rep.  80, 101  N.  Y.  167.  See  De  Gaters  v.  De 
Ghaumont,  8  Paige,  178;  Gallatian  v.  Gunningham, 
8  Gow.  801;  Ghapin  v.  Weed,  1  Clarke,  Gh.  460;  Gol- 
gate  V.  Golgate,  88  N.  J.  Eq.  872;  Froneberger  v. 
Lewis,  70  N.  G.  4S8;  Faucett  v.  Faucett,  1  Bush,  611; 
Michoud  V.  Girod,  45  G.  8.  4  How.  603  (U  L.  ed.  1076); 
Farmer  v.  Dean,  82  Beav.  327;  Potter's  Willard,  Eq. 
Jur.  607:  Lewin,  Tr.  7th  ed.;  Godefroi,  Tr.  184;  Da- 
Foue  V.  Fanning,  2  Johns.  Gh.  262. 

Purpose  and  application  of  the  rtOe. 

It  is  the  policy  of  the  law,  not  only  to'prevent  the 
practice  of  fraud,  but  also  to  take  away  the  temp- 
tation to  its  practice.  Parmenter  v.  Walker,  9  R.  I. 
fSfi;  Moore  v  Moore,  5  N.  Y.  362.  See  Davoue  v. 
Fanning,  2  Johns.  Gh.  262;  GampbeU  v.  Walker,  5 
Tes.  Jr.  678;  Mapps  v.  Sharpe,  32  111.  18;  Johnson  v. 
Bennett,  88  Barb.  237, 249;  Abbot  v.  Am.  Hard  Rub- 
ber Go.  88  Barb.  678,  604;  Sypher  v.  McHenry,  18 
Iowa,  282;  De  Gaters  ^,  De  Ghaumont,  3  Paige,  178. 

Where  the  trustee  has  an  interest  to  protect  by 
bidding  at  the  sale  of  the  trust  property,  and  he 
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I  makes  special  application  to  the  court  for  permis- 
sion to  bid,  which,  upon  the  hearing  of  all  the  par- 
ties interested,  is  granted  by  the  court,  then  he  can 
make  a  purchase  which  is  valid  and  binding  upon 
all  the  parties  interested,  and  under  which  he  can 
obtain  a  perfect  titie.  SohoUe  v.  SohoUe,  2  Gent. 
Rep.  80, 101 X.  Y.  172.  See  Gallatian  v.  Gunningham, 
8  Gow.  381;  Bergen  v.  Bennett,  1  Gal.  Gas.  1, 20;  Gha- 
pin  V.  Weed,  1  Glarke,  Gh.  464, 460;  Golgate  v.  Gol- 
gate, 23  N.  J.  Eq.  872;  Froneberger  v.  Lewis,  TON.G. 
427;  Faucett  v.  Faucett,  1  Bush,  511;  Michoud  v. 
Girod,  46  U.  8.  4  How.  608  (11  L.  ed.  1076);  Farmer  v. 
Dean,  82  Beav.  827. 

The  court  will  devest  the  mortgagee  of  the  char- 
acter of  trustee,  that  he  may  be  enabled  to  bid  at 
the  sale,  and  will  substitute  the  master  or  other 
person  to  execute  the  trust;  provided  the  court  is 
satisfied  that  the  interest  of  the  mortgagor  will  not 
suffer  by  reason  of  such  permission.  Imboden  y. 
Hunter,  28  Ark.  622,  79  Am.  Dec.  119. 

Application  of  rule. 

An  agent  has  duties  to  discharge  of  a  fiduciary 
character  toward  his  principal;  and  it  is  a  rule  of 
universal  application  that  no  one  having  such  duties 
to  discheurge  shall  be  allowed  to  enter  into  engage- 
ments in  which  he  has,  or  can  have,  a  personal  in- 
terest conflicting,  or  which  possibly  may  conflict, 
with  the  interests  of  those  whom  he  is  bound  to 
protect.    Gardner  v.  Ogden,  22  N.  Y.  849. 

A  sub-agent  is  just  as  much  disqualified  as  an 
agent  is  to  make  a  purchase  in  opposition  to  the 
rights  and  interests  of  his  principcU.  Terwilliger  v. 
Brown,  44  N.  Y.  241;  Davoue  v.  Fanning,  2  Johns. 
Gh.  257;  Hawley  v.  Gramer,  4  Gow.  786;  Gonger  v. 
RUig,  11  Barb.  864;  Moore  v.  Moore,  6  N,  Y.  202; 
Story,  Eq.  Jur.  8S2. 

An  executor,  by  virtue  of  his  olfice,  becomes  a 
trustee  for  the  devisees  and  creditors  of  the  testator, 
and  he  wiU  not  be  permitted  to  sell  the  reel  estate 
of  his  testator,  under  a  Judgrment  held  by  him,  and 
become  himself  the  purchaser.  Gonger  y.  Ring,  11 
Barb.  366. 

Tf  the  appellant  had  no  relation  to  the  mortgage 
other  than  that  afforded  by  his  position  as  admin- 
istratx>r,  he  clearly  was  disabled  from  taking  titie 
In  his  own  right  by  the  conveyance  from  the  ad- 
ministrators through  his  son,  and  he  would  bo 
treated  as  such  trustee  in  respect  to  it  and  the  pro- 
ceeds of  the  sale.  Be  Gilbert,  38  Hun,  65;  Case  ▼ 
Carroll,  35  N.  Y.  386. 
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peten^Tf  or  finiudulent  conductt  in  refer- 
ence to  the  management  of  the  estate,  courts 
have  no  authority  to  take  from  the  executor  the 
powen  and  duties  conferred  upon  him  by  the 
testator,  nor  can  they  change  or  in  any  way  mod- 
ify the  purposes  of  a  testator  as  solemnly  ex- 
preawd  in  his  last  wiU  and  testament. 

(July  0, 1888.) 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  Aiken  County,  by  both  parties  in 
proceedings  brought  for  an  account  settlement, 
to  change  investment,  to  invest,  and  for  parti- 
tion of  a  decedent's  estate.  Reversed  except  as 
to  order  for  aeeouMiTig  and  the  matter  of  costs. 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Mr,  W.  T.  Gar^,  for  plaintiffs: 

The  will  and  codicils  must  be  construed  as  a 
whole. 

QunterY,  OunUr,  18  S.  C.  197, 198;  BeU  v. 
Toicell,  18  S.  C.  102,  103. 

When  the  several  parts  of  a  will  undertake 
to  provide,  each  for  a  different  state  of  facts, 
it  cannot  be  affirmed,  in  the  absence  of  any  such 
expression,  that  the  intention  of  the  testator 
was  the  same  in  all  the  cases. 

BeUv.  ToweU,  IS  S,  C.  102. 

Trustees  have  discretionary  power,  where 
the  discretion  to  be  exercised  is  a  mere  matter 
of  personal  judgment^  as  where  the  consent  or 
approbation  of  the  trustees  is  reouired  to  a 
marriage  or  to  the  conduct  of  an  individual. 

Hill,  Trustees,  p.  102,  *  67;  Brown  v.  Higgs, 
8  Ves.  Jr.  570-574;  Miller  v.  Meetefi,  8  Pa.  417; 
Gihbs  v.  Mars/i,  2  Met.  243;  Withers  v.  Yeadon, 
1  Rich.  £q.  824. 

The  power  is  restricted  **to  sell  the  whole  or 
any  part  of  the  tract  of  land,"  clearly  indicating 
that  if  any  part  of  the  land  can  be  divided  in 
kind  it  must  be  done,  and  only  so  much  of  it 
must  be  sold  as  is  necessary  '*to  carry  out"  the 
partition. 

HiU,  Trustees,  p  743.  ♦494. 

Whether  the  motive  is  good  or  bad,  if  the 
natural  result  of  the  act  will  be  that  which  is 
not  equity,  the  court  will  interfere  and  pre- 
vent the  act 

Ibid. 

Even  where  the  instrument  itself  does  ex- 
clude the  interference  of  the  court,  the  court 
will  interfere  "in  the  case  of  fraud  or  improper 
motive,  which  is  an  exception  to  every  such 
general  rule." 

See  HiU.  Trustees,  p.  744,  •  495. 

If  any  power  exists  the  instrument  only  per- 
mits its  exercise  without  application  to  the 
court. 

llnd. 

The  court  erred  instating  that  evidence  tend- 
ing to  establish  these  facts  would  not  influence 
the  court  in  arriving  at  a  decision  in  this  case. 
Am.  BibU  Society  v.  Noble,  11  Rich.  Eq.  156, 
199. 

Even  where  the  full  power  to  sell  is  given  to 
the  executor  he  will  not  be  permitted  to  sell 
where  the  court  orders  the  safe,  if  misconduct 
is  alleged  and  proved. 

Ountery.  Ounter,  18  8.  C.  193. 

The  land  in  kind  is  devised,  not  the  proceeds 
of  a  sale  of  the  land;  partition,  therefore,  can 
be  had  without  the  consent  of  all  the  parties, 
and  JieU  v.  ToioeU,  18  8.  C.  108.  does  not  npply. 
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A  power- in  an  executor  t0  3ell  such  property 
of  the  testator  as  is  useless  to  the  estate  will  not 
authorize  him  to  sell  any  property  he  chooses. 

McGanis  v.  Bee,  1  McCord.  Eq.  888. 

In  Euger  v.  Huger,  9  Rich.  Eq.  226,  the 
court  of  equity  respects  the  sentiment  which 
places  a  higher  value  on  property  because  it  is 
the  place  of  birth,  residence  of  ancestors. 

The  bidding  was  chilled  and  there  was  a 
fraudulent  agreement  and  the  sale  must  be  set 
aside  or  the  executor  required  to  pay  full 
value. 

Coney  y,  Timmons,  16  8.  C.  885,  886. 

The  court  "will  not  confirm  such  a  purchase 
until  the  directions  of  the  Act  are  complied 
with." 

Huger  v.  Euger,  9  Rich.  Eq.  227,  242. 

One  cannot  become  a  purchaser  at  a  judicial 
sale,  where  he  has  a  duty  to  perform  in  refer- 
ence thereto,  which  is  inconsistent  with  the 
character  of  the  purchaser. 

McCelvey  v.  Thomson,  7  8.  C.  185;  Denton  v. 
McKenzie,  1  Desaus.  Eq.  289;  McOants  v.  Bee, 
1  McCord,  Eq.  *883;  Mc  parte  Wiggins,  1  Hill, 
Ch.  858. 

But  under  authority  of  Euger  v.  Euger, 
supra,  the  trustee  must  at  least  account  for  the 
actual  vahie  of  the  land. 

Clarke  v.  Beveaux,  1  8.  C.  184. 

The  laws  of  Georgia  vest  the  title  in  the  stock 
in  Mrs.  Mary  Ann  Anderson,  absolutely  and 
free  from  any  trusts. 

See  Ga.  Code.  §  2314;  Sutton  v.  Aiken,  62 
Ga.  783;  Oray  v.  Obear,  54  Ga.  231.  232. 

But  Mrs.  Anderson  is  entitled  to  the  property 
free  from  trusts  under  the  laws  of  South  Caro- 
lina. 

Lewin,  Tr.  598;  Earleyy.  Platts,  6  Rich.  L. 
815;  Perry,  Tr.  §  298. 

Messrs.  Henderson  Bro8«»  for  defendant 
Butler: 

In  Clark  v.  Beveaux,  1  8.  C.  184,  the  trustee 
had  sold  to  himself  bonds  which  he  held. 

If  a  trustee  or  person  acting  for  others  sells 
the  trust  estate  and  becomes  himself  interested 
in  the  purchase,  the  cestuis  que  trust  are  enti- 
tled as  of  course  to  have  the  purchase  set  aside 
and  the  property  re-exposed  to  sale. 

Michoud  V.  Oirod,  45  U.  8.  4  How.  557  (11 
L.  ed.  1076);  Bawue  v.  Fanning,  2  Johns.  Ch. 
252;  Pen-y,  Tr.  §  199;  Chorpenning's  App.  82 
Pa.  315,  72  Am.  Dec.  789. 

The  rule  of  law  is,  not  to  disturb  the  dispo- 
sitions of  the  will  further  than  is  absolutely 
necessary  for  the  purpose  of  giving  effect  to  the 
codicils. 

1  Jarm.  Wills,  5th  ed.  p.  343;  Otis  v.  Brown, 
20  8.  C.  586. 

A  power  coupled  with  a  trust  is  in  the  con- 
trol of  the  court. 

Perry,  Tr.  §  508. 

Where  there  is  no  charge  of  insolvency  or 
misconduct  a^inst  an  executor,  the  court  will 
not  deprive  him  of  the  privilege  which  the  will 
gives  him  of  selling  lands  and  direct  the  sale 
to  be  made  by  the  commissioner. 

Am.  Bible  Society  v.  NobU,  11  Rich.  Eq.  156; 
Ounter  v.  Ounter,  18  8.  C.  197. 

When  a  sale  is  directed  hj  a  will,  no  parti- 
tion can  be  ordered;  and  a  discretionary  power 
to  sell  and  an  election  to  exercise  that  power  is 
equivalent  to  a  direction  to  sell. 

Bell  V.  Toitell,  18  S.  C.  103. 
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Simpson,  Oh.  J.,  delivered  the  opinion  of 
the  court: 

Seth  Butler,  late  of  Aiken  County,  died  in 
1876.  He  left  a  will,  with  codicils,  in  which 
he  disposed  of  his  estate,  consisting  almost  en- 
tirely of  two  tracts  of  land, — one^own  as  the 
"Welbom  Tract,"— in  certain  proportions,  to 
his  children,  to  wit,  Anna  E.  Shaw,  Lucinda 
Lanham,  to  Mai7  Ann  Anderson,  and  her  chil- 
dren (the  plaintiffs),  and  to  the  defendant  A. 
Pickens  Butler,  who  was  appointed  executor 
and  also  trustee  of  his  sisters,  Mrs.  Lanham 
and  Mrs.  Anderson.  The  estate  of  the  testator 
bein^  somewhat  involved  in  debt,  the  executor, 
A.  F.  Butler,  instituted  proceeding  in  the  pro- 
bate court  with  all  necessary  parties  to  sell  the 
lands  to  pay  debts  and  for  partition,  which  re- 
sulted in  an  order  of  sale  at  public  outcry,  at 
which  sale  the  said  executor,  A.  P.  Butler,  be- 
came the  purchaser  of  the  Welbom  tract  at  the 
price  of  $1,100,  receiving  a  deed  from  the  pro- 
bate judge.  The  other  tract  was  bought  at  the 
same  sale  by  one  John  A.  Butler.  About  this 
last  tract,  however,  there.is  no  contest,  and  it 
may  be  dismissed  without  further  remark. 

Mrs.  Catherine  M.  Butler,  the  widow  of  the 
above-mentioned  Seth  Butler,  died  in  1880, 
possessed  of  a  certain  tract  of  land  containing 

some  acres,  known  as  the  "Red  House 

tract,"  and  some  household  furniture.  She 
also  left  a  will,  with  several  codicils  thereto 
attached.  Under  this  win  and  codicils  the 
plaintiffs  Mrs.  Anderson  and  her  children  and 
the  defendant,  A.  P.  Butler,  were  the  devisees, 
to  wit,  one  half  to  A.  P.  Butler,  and  the  other 
half  to  Mrs.  Anderson  and  her  children,  as  will 
l>e  seen  from  said  will,  a  copy  of  which  will  be 
found  in  the  case,  and  reported  herewith.  The 
defendant  A.  P.  Butler  was  appointed  execu- 
tor with  full  power  and  authoritv  to  sell  the 
whole  or  any  part  of  the  tract  of  land  devised, 
to  wit,  the  Red  House  tract,  in  such  way,  and 
upon  such  terms,  as  to  him  might  seem  best  to 
carry  out  the  directions  and  provisions  of  the 
will. 

The  executor,  A.  P.  Butler,  has  been  in  pos- 
session of  the  Red  House  place  since  the  death 
of  his  mother,  and  Mrs.  Anderson  has  been  in 
possession  of  the  ** Welbom  tract,"  mentioned 
above,  with  some  negotiations  going  on  for  an 
exchange  of  the  Welbom  place  to  Mrs. 
Anderson  for  her  interest  in  the  Red  House 
place.  These  negotiations,  however,  having 
failed,  in  October,  1884,  A.  P.  Butter  adver- 
tised the  Red  House  place  for  sale,  by  virtue 
of  the  power  which  he  supposed  he  had  under 
the  will  of  his  mother,  for  cash,  whereupon 
the  suit  below  was  commenced,  praying  an  in- 
junction restraininff  the  said  A.  P.  Butler  from 
selling  the  said  land,  and  that  it  be  partitioned 
by  metes  and  bounds;  also  for  an  accounting 
by  said  A,  P.  Butler  as  executor  of  both  tite 
wills  mentioned  above,  and  as  trustee  of  the 
said  Mrs.  Anderson,  and  also  for  vacating  the 
sale  of  the  Welborn  place  to  the  said  A.  P. 
Butler  at  the  probate  court  sale,  supra,  and  for 
the  partition  of  the  same,  the  said  sale  being 
alleged  as  beyond  the  jurisdiction  of  the  pro- 
bale  court;  or  in  any  event  that  the  said  A.  P. 
Butler  be  required  to  account  for  the  same  at 
its  true  value,  it  having  been  alleged  in  the 
complaint  that  it  was  bought  by  the  said  A.  P. 
Butler  at  an  under  price  in  consequence  of  the 

6  L.  R.  A. 


bidding  being  chilled  by  the  said  A. P.  Butler, 
etc.  There  was  also  certain  stock  in  the 
Georgia  Railroad  involved  in  the  controversy 
originally,  but  this  has  been  settled  between 
the  ijarties,  and  therefore  needs  no  further 
mention  here. 

A  temporary  injunction  was  obtained,  re- 
straining the  sale  of  the  Red  House  place,  and 
finally  the  case  came  up  for  hearing  before  his- 
honor,  T.  B.  Fraser,  who  pronounced  the  fol- 
lowing decree,  from  which  both  parties  ap* 
pealed,  upon  exceptions  attached: 

JUDOB  FRABBR'S  decree. 

This  case  was  heard  by  me  at  the  term  of 
the  court  held  in  September  and  October, 
1888.  It  was  heard  on  the  pleadings  and 
testimony  taken  in  open  court,  and  on  argu- 
ment of  counsel.  I  have  given  to  this  unfortu- 
nate case  mature  consideration,  and  I  think  it 
better  to  announce  my  conclusions  without  en- 
tering  into  the  reasons  for  them.  I  am  satis- 
fied that  it  is  at  the  option  of  the  cestui  que 
trust  to  abide  by  or  set  aside  a  purchase  made 
by  the  trustee.  While,  therefore,  I  am  satis- 
fied that  the  purchase  was  made  by  the  trustee 
of  the  Welbom  place  in  ^ood  faith,  and  at  the 
highest  price  it  would  bnng,  and  even  in  com- 
petition with  parties  interested,  there  must  be 
a  resale  of  the  interest  of  Mrs.  Anderson  (who 
alone  contests  the  sale),  the  cestui  que  trust  for 
life,  and  of  those  in  remainder  after  her  death 
as  to  her  share,  if  it  will  bring  more  than  it 
sold  for  at  the  sale  under  the  judgment  of  the 
probate  judge.  The  power  of  sale  given  to 
the  executor  and  trustee  under  the  wiliof  Mrs. 
Butler  is  one  of  those  administrative  powers 
which  is  in  some  sense  discretionary,  but  is  at 
the  same  time  a  power  coupled  with  a  trust, 
and  within  the  control  of  llie  court.  Perry, 
Tr.  §  508.  Oreerv,  McBeth,  12  Rich.  Eq.  254, 
does  not  apply,  as  the  power  was  more  Uian  a 
mere  power  of  sale. 

There  is  nothing  in  the  testimony  before  me 
which  I  think  would  render  an  interference  in 
the  court  in  the  exercise  of  *tJie  power  of  sale 
of  the  Red  House  place,  except  that  there 
would  be  complieations  attending  a  sale  made 
by  the  tmstee,  in  a  case  where  he  is  entitled  to 
one  half  of  the  proceeds  of  sale,  and  the  cestuis 
que  trustent  are  entitled  to  the  other  half,  if  he 
should  .desire  to  become  a  purchaser  at  the  sale. 
I  have  carefully  considered  the  testimony  as  to- 
the  expediencv  of  making  a  partition  in  kind 
of  the  Red  douse  place.  There  can  be  no 
question  that  a  surveyor  can  cut  it  into  two  or 
more  parcels,  but  I  am  satisfied  that  this  can- 
not be  done  without  injury  to  some  one  or 
other  of  the  parties  interesteid.  I  am  satisfied 
that  Mrs.  Anderson  is  entitled  to  a  transfer  to 
herself  of  the  seventeen  shares  of  the  capital 
stock  of  the  Georgia  Railroad  &  Banking  Com- 

§any,  there  being.no  remainders  after  her 
eath,  and  no  restriction  on  the  trust  as  to  the 
manner  of  its  use,  they  being  held  by  the 
trustee  simply  as  trustee  for  her.  Lewin,  Tr. 
598. 

It  may  be  desirable  to  wind  up  this  trust  so 
for  as  the  present  trustee  is  concerned,  and 
therefore  an  accounting  will  be  ordered.  It  is 
therefore  ordered  and  adjudged  that  the  master 
of  Aiken  County,  after  due  advertisement,  do- 
sell  at  the  usuaf  place  of  sale,  on  sales-day  ia 
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March  next,  or  on  some  subsequent  sales-day, 
the  interest  of  the  trust  estate  of  Mrs.  Mary 
Ann  Anderson  in  the  said  Welbom  Tract,  being 
(i)  one  third  of  (H)  eleven-twelfths  thereof,  at 
a  price  not  less  than  (i)  one  third  of  (H)  eleven 
twelfths  of  $1,100,  to  the  highest  bidder  for 
caidi,  and,  in  the  event  there  shall  not  be  so 
much  bid,  therefore  the  master  shall  withdraw 
the  same  from  sale,  and  the  said  A,  P.  Butler 
shall  have  leave  to  apply  to  the  court  for  an 
order  confirming  his  title  thereto,  under  the 
sale  heretofore  made.  It  is  also  ordered  and  ad- 
judged that  the  said  master,  after  due  adver- 
tisement, do  sell  at  the  usual  place  of  sale  on 
sales  day  in  March  next,  or  on  some  subse- 
quent sales  day,  the  Red  House  place,  for  one 
half  cash  andi  the  balance  on  a  credit  of  one 
year,  wiUi  interest  Ijrom  the  day  of  sale,  the 
credit  portion  to  be  secured  bv  a  bond  of  the 
purchaser  and  a  mortgage  of  the  premises.  It 
IS  ordered  that  at  the  ^bove  orderMl  sales  either 
Mr&  Anderson  or  the  trustee  and  executor,  A. 
Pickens  Butler,  or  any  other  party  to  this  ac- 
tion, have  leave  to  become  a  purchaser.  It  is 
further  ordered  that  A.  Pickens  Butler  do  ac- 
count before  the  master  for  his  actings  and  do- 
ings as  executor  of  the  last  will  and  testament 
of  Seth  Butler,  and  as  executor  of  the  last 
wiU  and  testament  of  Mrs.  Catherine  M.  Butler, 
and  as  trustee  for  Mrs.  Mair  Ann  Anderson, 
under  the  said  wills  of  Seth  Butler  and  Cather- 
ine M.  Butler.  In  said  accounting  the  master 
is  directed  to  take  an  account  of  the  value  of 
the  use  and  occuoation  and  timber  and  wood 
cut  from  the  Welbom  place  by,  or  by  the  direc- 
tion of,  Mrs.  Mary  Ann  Anderson,  since  the 
purchase  of  the  same  by  A.  Pickens  Butler  at 
the  sale  under  the  decree  of  the  probate  court 
referred  to  in  the  proceedings.  The  master  will 
also  take  an  account  of  the  use  and  occupation 
of  the  Red  House  place  by  A.  Pickens  Butler 
since  he  took  charge  of  the  same  as  executor, 
and  of  any  improvements  made  by  him  on  said 
Red  House  place,  the  question  as  to  his  right 
to  be  refunded  the  amount  therein  reserved  un- 
til the  coming  in  of  the  report  showing  the 
character  and  value  of  such  improvements. 

I  do  not  find  in  this  case  sufficient  facts  to 
warrant  the  court  in  charging  the  trustee  and 
executor  with  the  costs  of  this  proceeding;  and 
it  is  difficult  to  separate  the  costs  attending  the 
litigation  about  the  Welborn  place  from  those 
attending  the  question  as  to  the  sale  or  partition 
of  the  Red  House  place,  as  most  of  the  wit- 
nesses were  examined  in  reference  to  both 
places.  It  is  therefore  ordered  that  one  third 
of  the  costs  up  to  date  be  paid  out  of  the  inter- 
est of  the  trust  estate  in  the  Welbom  place,  and 
the  remaining  two  thirds  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  Red  House  place,— this 
order  to  include  all  costs  up  to  this  date,  and 
the  costs  and  expenses  of  the  sales  made  under 
this  order.  All  questions  raised  by  the  plead- 
ings and  not  herein  passed  upon,  and  all  ques- 
tions as  to  costs  not  herein  provided  for,  are 
reserved  for  the  future  order  of  the  court. 
Parties  may  apply  at  the  foot  of  this  decree  for 
any  orders  necessary  to  carrying  out  the  same. 

It  is  further  ordered  that  on  or  before  the 
15th  day  of  February  next  the  said  A.  Pickens 
Butler,  trustee,  do  transfer  in  writing,  in  proper 
form,  to  Mrs.  Mary  Ann  Anderson,  the  said 
seventeen  (17)  shares 'of  the  capital  stock  of  the 
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Georgia  Railroad  &  Banking  Company,  to  be 
held  by  her  in  her  own  right,  and  (or  her  own 
use. 

T.  B.  Fraser,  Presiding  Judge. 
7th  January,  1888. 

Defendants'  Exceptions. 

Please  to  take  notice  that  the  defendant  A. 
Pickens  Butler,  as  executor,  and  in  his  own 
right,  excepts  to  the  decree  of  his  honor,  Judge 
Fraser,  dated  the  7th  January,  1888,  and  will 
appeal  therefrom  to  the  supreme  court  of  this 
State,  and  ask^a  reversal  thereof  on  the  follow- 
ing grounds:  (1)  Because  it  is  submitted  that 
his  honor  erred  in  ordering  a  resale  of  the  Wel- 
bom place  in  any  event,  and  especially  as  he 
found  that  said  A.  Pickens  Butler  had  pur- 
chased it  in  "good  faith,  and  at  the  highest  price 
it  would  bring."  (2)  Because  it  is  submitted 
he  erred  in  ordering  the  Red  House  place  to  be 
sold  by  the  master,  whereas  he  should  have 
permitted  the  executor  to  sell  the  same  under 
the  plain  powers  given  him  by  his  testatrix, 
Mrs.  Catherine  M.  Butler.  (8)  Because  it  is 
submitted  that  he  erred  in  ordering  any  ac- 
counting by  this  defendant  as  trustee  or  exec- 
utor, and  instead  thereof  should  have  dismissed 
the  complaint.  (4)  Because  it  is  submitted 
that  he  erred  in  ordering  this  defendant  to 
transfer  to  Mrs.  Anderson  the  Greorgia  Rail- 
road stock,  in  plain  violation  of  the  terms  of 
the  trust.  Henderson  Bros., 

Attys  for  Defendant  A.  Pickens  Butler.    ; 

27th  January,  1888. 

To  W.  T.  Gary,  Esq.,  Atty  of  the  Plalntifts. 

Plaintiffs'  Exokftionb. 

Please  take  notice  that  the  plaintiffs  in  the 
above-stated  case  except  to  the  decree  of  his 
honor  Judge  Fraser,  dated  7th  January,  A.  D. 
1888,  and  will  appeal  therefrom  to  the  supreme 
court  of  this  State,  and  ask  for  a  reversal  and 
modification  thereof  upon  the  following 
grounds:  (1)  Because  it  is  submitted  his  honor 
erred  in  finding  that  a  power  of  sale  is  siven 
to  Uie  executor  and  trustee  under  the  will  and 
codicils  of  Mrs.  Catherine  Butler.  (2}  Because 
I  it  is  submhted  his  honor  erred  in  deciding  that 
there  is  nothing  in  the  testimony  which  would 
render  proper  an  interference  by  the  court  with 
the  exercise  of  the  power  of  sale  by  the  exec- 
utor except  the  complications  stated.  (3)  Be- 
cause it  is  submitted  his  honor  erred  in  deciding 
that  the  Red  House  place  could  not  be  divided 
in  kind  without  injury  to  some  one  or  other  of 
the  parties  interested.  (4)  Because  it  is  sub- 
mitted his  honor  ened  in  considering  and  de- 
ciding the  question  of  fact  as  to  whether  parti- 
tion m  kind  could  be  made  of  the  Red  House 
tract,  both  counsel  for  the  plaintiffs  and  de- 
fendants in  open  court  at  the  hearing  having 
agreed  to  submit  to  the  court  the  construction 
of  the  will  and  codicils  of  Mrs.  Catherine  But- 
ler, the  court  to  decide  whether  a  power  of 
sale  was  thereby  given  to  the  executor  and 
trustee;  and  whether  the  court,  under  the  evi- 
dence, had  authority  to  make  partition  of  said 
lands,  the  court  to  aecide  the  legal  issues,  and 
to  refer  the  question  of  fact  as  to  whether  par- 
tition could  be  made  in  kind  to  the  master  or 
commissioners,  that  further  evidence  might  bo 
submitted.  (5)  Because  his  honor  erred,  it  is 
submitted,  in  directing  the  master  to  take  ac- 
count of  the  value  of  the  use  and  occupation 
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and  timber  aod  wood  cut  from  the  Welbom 
place  by.  qt  by  the  direction  of,  Airs.  Mary  Ann 
Anderson,  since  the  purcbase  of  the  same  by 
A.  Hckens  Butler  at  the  sale  under  the  decree 
of  the  probate  court,  and  in  not  requiring  an 
accounting  to  be  taken  of  the  timber  and  wood 
cut  or  sold  by,  or  by  the  authority  of,  said  A. 
Pickens  Butler  from  the  Red  House  tract.  (6) 
Because,  it  is  submitted,  his  honor  erred  m 
finding  that  the  purchase  of  the  Welbom  tract 
was  made  *'by  the  trustee  in  ^pod  faith*  and  at 
the  highest  price  it  would  bnng,"  and  also  in 
charging  the  interest  of  the  plaintiffs  in  said 
trust  estates  with  the  payment  of  any  part  of 
the  costs  of  the  case,  and  in  not  finding  from 
the  evidence  that  the  trustee  and  executor  was 
properly  chargeable  with  the  costs  of  the  pro- 
ceedings. Wm.  T.  Gary, 

Appellants'  Attorney. 

The  original  scrip  of  the  stock  of  the  Georgia 
Bailroad  and  Banking  Company,  mentioned  in 
Judge  Eraser's  decree,  stood  in  the  name  of 
Seth  Butler.  He  in  his  lifetime  transferred  it 
to  A.  P.  Butler,  trustee  for  Maiy  Ann  Ander- 
son, and  the  present  scrip  stands  in  that  way. 

Without  taking  up  these  exceptions  separ- 
ately and  considering-  them  in  their  order,  we 
think  it  sufficient  to  state  the  questions  in- 
Yolved  when  they  are  read  as  a  whole.  These 
seem  to  us  to  be  as  follows:  (1)  Did  his  honor 
err  in  finding  as  a  matter  of  fact  that  the  de- 
fendant A.  P.  Butler  purchased  the  Welbom 
place  in  ^ood  faith,  and  at  the  highest  price  it 
would  bnng?  (2)  Did  he  err  in  setting  aside 
this  sale,  and  in  ordering  a  second  sale  of  the 
interest  of  Mrs.  Anderson?  (3)  Did  he  err  in 
ordering  a  sale  of  the  Bed  House  place  by  the 
master,  or  should  he  have  allowed  the  executor 
to  sell  under  the  power  claimed  by  him  under, 
the  will  of  his  mother,  or  should  he  have  re- 
ferred the  question  of  partition  in  kind  to  the 
master  or  to  commissioners?  (4)  Did  he  err  in 
-directing  an  accounting  by  the  defendant  But- 
ler, as  executor  and  trustee,  or  should  he  have 
dismissed  the  oomplaint?  (5)  If  the  account- 
ing should  take  place,  should  defendant  Butler 
he  required  to  account  for  timber  cut  from  the 
Red  House  place,  Mrs.  Anderson  having  been  or- 
dered to  account  for  the  use,  occupation,  and 
timber  cut  from  the  Weibom  place?  And  (6) 
•did  he  err  as  to  the  matter  of  the  costs? 

The  first  question  is  a  question  of  fact,  and 
we  have  carefully  examhied  the  testimony  re- 
ported, under  the  established  rule  applicable  to 
appeals  on  the  facts,  and,  while  we  find  some 
conflict,  yet  there  is  abundant  evidence  to  sus- 
tain the  finding  of  his  honor  that  the  defend- 
ant bought  the  Welbom  place  in  good  faith 
and  at  its  market  value.  It  is  our  duty,  there- 
fore, to  regard  that  finding  as  one  of  the  facts 
of  the  case. 

As  to  the  second  question  above.  It  is  a 
well-established  principle  that  a  trustee  cannot 
buy  at  his  own  sale.  He  cannot  be  vendor 
and  vendee,  at  the  same  time,  of  trust  prop- 
erty; that  is,  he  cannot  make  a  binding  con- 
tract with  himself  in  the  purchase  of  the  trust 
property  under  his  control.  Ou  the  contrary, 
all  such  purchases  are  subject  to  be  vacated 
and  set  aside  by  the  cestui  que  trust,  at  his 
option,  and  this,  too,  without  regard  to  the 
fact  whether  said  purchase  was  made  in  good 
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faith,  at  full  price,  or  was  fraudulent  and  delu- 
sive. This  doctrine  has  been  long  settled,  both 
in  England  and  in  this  country,  and  it  is  a  wise 
and  wholesome  principle.  It  strikes  at  once  at 
the  root  of  danger,  and  destroyb  it.  It  removes 
from  the  trustee  thu  temptation  to  do  wrons, 
and  guarantees  the  faithful  execution  of  his 
trusc  in  the  sale  of  th  property  of  his  cestui 
que  trugt.  See  Fox  v.  Mdckreth,  found  in  1 
Lead.  Cas.  in  Eq.  *116,  4th  Am.  ed.  188  [2 
Bro.  Ch.  400],  and  the  numerous  cases  there 
cited;  ExparU  Wiggins,  1  Hill,  Ch.  858;  Hill, 
Tmstees,  588;  JSkt  parte  Laeey,  6  7es.  Jr.  626; 
1  Story,  Eq.  Jur.  §§  822.  323. 

But  while  this  doctrine  obtains,  and  will  be 
uniformly  enforced  when  the  trustee  is  both 
vendor  and  vendee,  as  said  above,  yet  we  fail 
to  see  its  applicability  to  all  judicial  sales, 
where  a  trustee  may  happen  to  become  the  pur- 
chaser of  the  property  sold.  We  see  no  reason 
why,  in  every  such  sale,  the  rigid  dcctrine 
above  should  be  applied,  and  th^at  a  trustee 
should  be  precluded  from  purchasing  the  same 
as  if  he  was  not  the  vendor.  In  sales  ordoed  by 
the  court  of  trust  property,  and  conducted  by 
the  officers  of  the  court,  there  is  no  necessary 
conflict  of  interest  in  the  mind  of  the  trustee  in 
every  such  sale,  like  that  which  would  exist 
when  he  is  both  vendor  and  vendee.  On  the 
contrary,  sometimes  he  himself  might  have  an 
individual  interest  in  the  property  which  would 
make  it  his  duty  to  become  the  purchaser  to 

Srevent  sacrifice.  Nor  have  we  found  any 
ecided  case  which  has  carried  the  doctrine 
to  the  extent  of  invalidating  all  such  purchases 
by  trustees  at  such  sales,  at  the  option  of  the 
cestui  que  trust,  as  held  by  the  circuit  judge 
below.  His  honor  cites  no  authority,  nor  has 
the  counsel  of  appellant  (plaintiff)  sustained 
this  position  by  his  citations. 

The  strongest  case  in  our  reports  for  appel- 
lant (plaintiff)  is  Ex  parte  Wiggins,  supra, 
in  which  VhanceUar  Harper  delivered  the  opin- 
ion. In  that  case  the  doctrine  of  inhibition, 
when  the  trustee  was  both  vendor  and  vendee, 
was  clearly  presented  and  announced,  and  it 
was  applied  to  the  facts  of  that  case,  inasmuch 
as  the  sale,  though  ordered  by  the  court  and 
made  by  the  commissioner,  was  yet  under  the 
superintendence  of  the  assignees  of  the  prop- 
erty sold,  who  were  directed  to  join  in  the  con- 
veyance to  the  purchaser.  One  of  the  as- 
signees became  a  purchaser,  and  the  court, 
holding  that  the  sale  was  substantially  a  sale 
by  the  assignees,  and  that  the  purchaser  was 
one  of  the  vendors,  of  course  applied  the  doc- 
trine above,  and  save  the  creditors  a  right  of 
resale,  if  they  so  desired.  These  facts  are  not 
present,  however,  in  the  case  at  bar. 

The  case  of  McCelwy  v.  Thomson,!  S.  C.  185, 
is  also  relied  upon.  There  the  sale  was  made  by 
the  commissioner  under  an  order  of  the  court, 
and  one  of  the  solicitors  became  the  purchaser, 
who  very  soon  thereafter  transferred  an  inter- 
est in  his  purchase  to  the  commissioner  him- 
self, these  two  immediatelv  reselling  the  prop- 
erty at  considerable  profit.  The  court  held 
upon  the  testimony  that  these  parties  were 
agents  of  McCelvey,  and  should  be  required  to 
account  to  him  for  the  profit  made.  Such  is 
not  the  case  at  bar.  It  is  said,  however,  that 
there  is  still  another  principle  of  equity,  far- 
reaching  in  its  consequences,   which  should 
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control  here,  to  wit,  that  no  jiarty  should  be 
permitted  to  purchase  an  interest,  even  at  a  ju- 
dicial sale,  where  he  has  a  du^  to  perform 
that  is  inconsistent  with  the  character  of  pur- 
•chaser;  and  McCelwy  v.  Tliomson,  supra^  and 
the  cases  there  cited,  are  referred  to.  This  is 
-doubtless  a  sound  and  a  wise  principle,  but  its 
Application  must  depend  upon  the  facts  of  each 
paracular  case;  and,  in  looking  into  the  facts 
here  we  fail  to  see  in  the  purchase  by  the  de- 
fendant of  the  Welborn  place  at  the  sale  by  the 
probate  court  any  inconsistency  with  his  rela- 
tion as  executor  of  his  father^s  estate,  or  as 
trustee  of  the  plaintiff  Mrs.  Anderson.  The 
sale  was  in  open  market  He  had  considerable 
interest  in  the  property,  as  one  of  the  devisees. 
There  was  no  chilling,  no  combination  or  con- 
spiracy, and,  as  found  by  the  circuit  judge,  he 
^ve  the  highest  price  it  would  brin^. 

The  case  of  Huger  v.  Euger,  9  Kich.  Eq. 
1217,  is  also  cited.  In  that  case  the  executors 
bought  a  lar^e  amount  of  the  i)roperty  at  their 
own  sale,  and  the  main  and  principal  question 
on  appeal  was  as  to  the  validity  of  this  pur- 
chase, which  was  contested  by  some  of  the 
parties  in  interest  on  the  ground,  in  part,  of  the 
doctrine  announced  above,  to  wit,  that  trustees 
could  not  buy  at  their  own  sales, — could  not  be 
both  vendors  and  ^vendees.  The  sale,  how- 
ever, was  confirmed,  not  in  violation  of  said 
doctrine  above,  but  by  virtue  of  the  Act  of  the 
Assembly  (then  the  Act  of  1839)  which  express- 
ly authorized  executors  and  administrators  to 
become  purchasers  at  their  own  sales.  The 
court  further  held  that,  although  the  .bond 
which  that  Act  required  to  be  given  in  such 
cases  to  account  for  the  true  value  of  the  prop- 
erty had  not  been  given,  yet  that  this  did  not  in- 
validate the  sale;  and,  the  court  being  satisfied 
in  that  case  that  the  purchasers  had  given  the 
full  value,  there  was  no  necessity  to  refer  that 
question  back  for  further  investigj^tion;  and 
still  further  it  held  that  by  the  purchase  the 
title  to  the  property  had  passed  to  the  executors, 
and  that  it  w^as  not  an  open  question  to  whom 
it  then  belonged, — and  the  sale  was  confirmed. 

Our  conclusion  is  that  his  honor  was  in  error 
in  applying  the  principle  here  that  it  is  at  the 
option  of  a  cestui  que  trust  to  abide  bv  or  to  set 
aside  the  purchase  by  a  trustee  of  property 
bought  at  his  own  sale,  the  facts  of  this  case 
not  being  subject  to  that  principle,  because,  in 
our  judgment,  the  evidence  fails  to  show  the 
relation  of  vendor  and  vendee  on  the  part  of 
the  defendant.  But,  even  conceding  that  this 
sale  was  substantially  a  sale  by  the  executor,  as 
in  Ex  parte  Wiggins,  supra,  in  view  of  the 
fact  that  he  instituted  the  proceedings  in  the 
probate  court  for  said  sale  to  pay  debts  and 
partition,  then,  under  section  1974,  (General 
Statutes,  embodying  the  provisions  of  the  Act 
of  1639,  we  think  he  had  the  right  to  purchase; 
and  it  appearing,  as  found  by  the  circuit  judge, 
that  he  bought  m  good  faith,  and  at  themghesi 
price,  said  purchase  should  have  been  con- 
firmed, as  in  linger  v.  Huger,  supra. 

Next,  as  to  the  Hed  House  place.  This  was 
a  tract  of  land  owned  by  Mrs.  Catherine  M. 
Butler,  and  directed  by  her  will  to  be  divided 
in  certain  proportions  among  her  children,  the 
defendant  A.  P  Butler  being  appointed  execu- 
tor; and  in  the  last  paragraph  of  her  will  she 
gave  her  executor  full  power  and  authority  to 

5  L.  R.  A. 


sell  the  whole  or  any  part  of  the  said  tract,  in 
such  way  and  on. such  terms  as  he  might  deem 
best  to  carry  out  the  directions  and  provisions 
of  her  will.  To  this  will  she  attached  two 
codicils,  altering  the  disposition  made  of  said 
land,  and  finally,  in  the  last  codicil,  after  re- 
ferring to  the  fact  that  she  had  devised  certain 
interests  in  said  land  to  her  daughter  Mrs.  Lan- 
ham,  and  to  her  granddaughter  Anna  K. 
Shaw,  she  revoked  these,  and  directed  in  sub- 
stance that  said  land  be  divided  equally,  share 
and  share  alike,  between  her  children  A.  P. 
Butler  and  the  plaintiff  Mary  Ann  Anderson, 
the  share  of  Mrs.  Anderson  to  be  for  life,  then 
to  her  children.  Now,  the  questions  are 
whether  the  power  to  sell,  found,  as  stated 
above,  in  the  body  of  the  wiU,  was  revoked  b^ 
the  codicils,  and,  if  not,  whether  the  circuit 
judge  erred  in  restraining  the  executor  in  ex- 
ercising this  power,  and  m  ordering  a  sale  by 
the  master.  There  is  no  reference  made  in  the 
codicils  to  the  power  in  question,  and  the  only 
express  revocation  is  as  to  the  interests  which 
she  had  devised  to  the  parties  other  than  Mrs. 
Anderson,  and  to  the  defendant  A.  P.  Butler. 

The  rule  as  to  the  construction  of  wills  and 
codicils  is  as  stated  in  defendant's  (appellant's) 
argument,  to  wit:  "Not  to  disturb  the  disposi- 
tions of  the  will  further  than  is  absolutely  nec- 
essary for  the  purpose  of  giving  effect  to  the 
codicils."    1  Jarm.  Wills,  &8. 

Now,  it  could  hardly  be  denied  that,  had 
Mrs.  Butler  left  her  will  as  first  executed, 
without  the  codicils,  the  executor  would 
have  had  full  power  to  sell,  to  carry  into 
effect  the  provisions  and  dispositions  made  in 
said  will.  Tl^  power  conferred  is  full,  ample, 
and  unlimited,  tiie  only  limitation  being  that 
it  should  be  exercised  to  carry  into  effect  the 
foregoing  provisions.  The  codicils,  as  we 
have  said,  refer  only  to  the  previous  devises 
to  her  other  then  intended  beneficiaries,  which 
she  revokes  in  terms.  True,  in  the  last  codicil 
she  directs  that  the  tract  of  land  shall  be  di- 
vided, share  and  share  alike,  between  her 
daughter  and  son  A.  P.  Butler,  but  there  can 
be  no  significance  given  to  the  word  "  divide," 
used  in  this  connection  in  the  codicil,  because 
in  the  body  of  the  will,  when  she  intended  that 
her  other  children  should  have  an  interest  in 
the  land,  she  used  the  same  term  '*  divide,"  and 
yel  in  the  conclusion  she  gave  her  executor  the 
ample  power  of  sale  referred  to.  She  must 
have  intended  ori^nally  to  leave  the  whole 
matter  of  the  division  to  the  sole  discretion  of 
her  executor, — mode,  and  manner,  and  every- 
thing connected  therewith;  and  we  cannot  see 
that  there  is  anv  inconsistency,  in  the  terms  of 
the  codicil,  with  the  continued  existence  of  the 
power  of  sale  as  conferred  in  the  will.  There 
is  certainly  no  express  revocation  of  this  power, 
nor  any  necessary  implication  of  such  revoca- 
tion, as  far  as  we  can  see.  Nor  does  the  cir- 
cuit jud^e  hold  that  this  power  was  revoked. 
Now,  this  power  having  been  conferred,  and 
the  testatrix  having  the  undoubted  right  to  con- 
fer it,  and  it  not  being  revoked,  it  is  the  law  of 
the  case,  and  must  control,  unless  suspended  or 
vacated  by  the  courts  for  some  reason  author- 
izing the  court  thus  to  suspend  or  to  vacate. 
Doubtless  an  executor  may  be  removed  from 
his  oflice,  and  his  powers  revoked  by  the  courts, 
for  subsequent  insolvency,  Incompetency,  or 
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fraudulent  conduct  in  reference  to  the  man- 
agement of  the  estate,  but  in  Uie  absence  of 
these  and  of  all  similar  causes,  we  know  of  no 
authority  in  the  courts  to  take  from  the  execu- 
tor the  powers  and  duties  conferred  upon  him 
by  the  testator.  Am.  Bible  Society  v.  Noble,  11 
Rich.  Eq.  156. 

As  we  have  said,  everyone  has  the  right  to 
make  his  own  will,  and  to  appoint  his  own 
agents  for  carrying  it  into  effect,  and,  when 
not  against  the  law  of  the  land,  it  would  be  a 
usurpation  of  power,  and  a  dangerous  infringe- 
ment of  a  sacred  right,  for  the  courts  to  change 
or  in  any  way  modify  the  wishes  and  purposes 
of  a  testator  as  solemnly  expressed  in  his  last 
will  and  testament.  The  circuit  judge  seemed 
to  have  recognized  the  rights  of  the  executor, 
but  thought  it  was  proper  that  the  master 
should  make  the  sale,  so  as  to  save  the  matter 
from  complication,  in  the  event  that  said  ex- 
ecutor might  desire  to  become  the  purchaser. 
We  do  not  think  this  was  a  sufficient  legal  rea- 
son for  revoking  the  executor's  powers,  espe- 
cially as  he  protested  against  it.  Inasmuch  as 
in  our  opinion  the  power  of  sale  given  in  the 
will  remained  intact  after  the  execution  of  the 
codicils,  and  inasmuch  as  we  think  the  discre- 
tion is  with  the  executor  as  to  the  manner  of 
the  division  of  the  land,  to  wit,  whether  it  shall 
be  by  partition  in  kind  or  by  sale,  we  do  not 
regard  the  question  made  and  argued  as  to  the 


question  of  partition  bjr  metes  and  bounds  as 
before  us  for  adjudication.  If  that  was  before 
us,  we  would  incline  to  a  reference  to  commis- 
sioners to  make  the  partition,  as  the  best  and 
fairest  mode  of  settling  (his  controversy,  and 
as  the  one  most  likely  to  give  satisfaction  to  all 
parties,  and  we  venture  to  express  the  hope 
that  that  mode  may  be  ultimately  adopt^, 
but  we  do  not  see  that  we  have  any  power  in 
the  premises.  We  therefore  make  no  adjudi- 
cation in  reference  thereto.  We  see  no  reason 
why  the  accounting  ordered  below  should  not 
proceed,  nor  why  both  parties  should  not  ac- 
count for  timber  cut  from  the  respective  places 
mentioned. 

The  question  as  to  the  jurisdiction  of  the 
probate  court  was  not  pressed  in  the  argument 
on  either  side,  and  we  have  only  to  say  in  refer- 
ence to  it  that  it  furnishes  no  foundation  for 
the  appeal.  The  matter  of  the  costs  was  for 
the  circuit  judge,  and  his  decree  in  that  respect 
is  not  disturbed. 

It  is  the  judgment  of  this  court  that  the  jndg- 
ment  of  the  Circuit  Court  he  reversed,  except  as 
to  the  accounting  ordered  and  the  matter  of  the 
costs,  which  are  affirmed. 

Let  the  case  be  remanded  for  such  further 
proceedings  as  to  the  parties  may  be  advisable^ 
in  accordance  with  the  principles  herein. 

Mclver  and  McGowan,  JJ,,  concur. 
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1.  The  husbaad,  widow  or  heirs  of  a 


HOTE,— Action  for  damages  for  death  caused  by  neo- 

ligerxe. 

The  action  for  damages  for  injuries  causing^  death 
by  defendant's  negligence  was  unknown  to  the 
common  law.  It  is  of  statutory  origin,  and,  being 
in  derogation  of  oommon  law,  must  be  strictly  con- 
strued. Stewart  v.  Terra  Haute  &  I.  B.  Ck>.  1  West. 
Kep.  162, 106  Ind.  4A;  Groeso  v.  Delaware,  L.  &  W.  B. 
Co.  U  Cent.  Rep.  674,  60  X.  J.  L.  817;  Turberville  v. 
Stamp,  1  Comyns,  82, 2  Salk.  647;  Eilliter  y.  Phip- 
pard,  U  Q.  B.  847.  See  LouisviUe  N.  A.  &  C.  B.  Co. 
V.  Buck  116  Ind.  566  2  L.  B.  A.  500;  Mo.  Pac.  B.  Co.  y. 
Lewi^,  24  Neb.  848, 2  L.  B.  A.  67;  Qeveland  BoU.  MiU 
Co.  y.  Corrlgan  (Ohio  St.)  8  L.  B.  A.  886. 

In  Alabama  the  statute  which  glyes  an  action  for 
damages  to  the  personal  representatiye  of  a  de- 
ceased person  whose  death  was  caused  by  the 
wrongful  act  or  omission  of  another,  is  limited  to 
cases  in  which  the  deceased  person  himself,  if  death 
had  not  ensued,  might  haye  maintained  an  action 
for  the  same  act  or  omisBion.  King  y.  Henkie,  80 
Ala.  606. 

In  Connecticut,  by  the  oommon  law  an  action  for 
personal  injuries  does  not  suryiye  to  the  adminis- 
trator of  the  person  injured;  and  there  is  no  statute 
in  that  State  by  ylrtue  of  which  a  common-law  ac- 
tion for  personal  injuries  is  reviyed,  or  made  to 
Buryiye  to  an  administrator  of  the  person  injiued. 
The  fact  that  defendant  railroad  was  incorporated 
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person  killed  by  the  negligence  of  a  railroad 
company  arc  the  only  persons  who  can  maintain 
a  Buit  for  damages  for  such  death,  by  the  Texas 
Constitution,  S  6,  art.  16.  A  parent  cannot  main- 
tain suclaeuit. 

2.  Allefi^ationfl  of  willftd  acts  op  omis- 
sionsy  or  gross  neglect,  upon  the  part  of  the  cor- 
poration, or  one  representing  it  in  its  corporate 


in  both  States,  and  that  deceased  was  a  citizen  of 
Massachusetts,  cannot  affect  liability  for  an  acci- 
dent occurring  in  Connecticut.  Murphy  y,  K.  Y.  ft 
N.  H.  B.  Co.  80  Conn.  184. 

la  Georgia  the  husband  cannot  sue  for  the'death 
of  his  wife  under  the  Code,  §  2871;  and  whatever 
would  defeat  his  action  will  defeat  an  action  by  the 
widow  of  a  decedent  (Greorgia  B.  ft  Bkg.  Co.  y. 
Wjmn,  42  Ga.  331;  Atlanta  ft  W.  P.  B.  Co.  y.  Webb, 
61 6a.  686;  Berry  y.  Northeastern  B.  Co.  72  G«l  187); 
but  a  chUd  may  sue  for  the  death  of  its  mother. 
Atlanta  ft  W.  P.  EL  Co.  y.  Venable,  66  Ga.  56. 

In  Illinois,  where  deceased  left  a  parent  entitled 
to  his  seryioes,  the  law  implies  pecuniary  loss  for 
which  compensation  may  be  giyen.  Stafford  y. 
Bubens,  1  West.  Bep.  640, 116  Bl.  196. 

An  action  for  personal  injuries  caused  by  negli- 
gence, resulting  in  death,  suryiyes,  and  must  be 
prosecuted  by  the  personal  representatiyes  of  de- 
ceased, for  the  benefit  of  the  widow  and  next  of 
kin.  Chicago  ft  E.  I.  B.  Co.  y.  O'Connor,  6  West* 
Bep.  778, 119  Bl.  686. 

Where  deceased  leayes  a  widow,  she  may  sue,  and 
tf  no  widow,  the  children  may  sue,  and  if  neither 
are  left  survlying,  then  the  other  person  dependent 
may  sue.    Beard  y.  Skeldon,  118  BL  684. 

In  Indiana  the  statute  gives  to  the  parent,  on  the 
death  of  his  child,  caused  by  negligence  of  another, 
a  .remedy  lor  such  injury  In  his  own  right  until 
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capacHy,  aa  a  corporate  officer,  resulting  in  the 
^death  of  the  deceased,  are  necessary.  Negrliirence 
of  its  ordinary  servants  or  employ^  without 
proof  of  ratification,  is  Insuffloient,  under  such 
Constitution. 

^  Damages  ^annot  be'reoovered  by  a 
widow  for  the  death  of  her  son  who  was  over 
twenty-one  years  of  age,  unless  it  is  shown  that 
he  supported  her  or  contributed  to  her  support, 
or  that  there  was  expectation  by  her  of  i>eou- 
niaiy  benefit  from  his  services. 

(Miiyl4,1889J 

APPEAL  from  a  Judgment  of  dismissal  of 
the  District  Coart  of  Hays  County  in  an 
action  brought  against  defendant  railroad  com- 
paDj  to  recover  damages  for  the  death  of 
plaintiff's  son,  caused  by  negligence  of  defend- 
ant.   AMrmei, 

The  racts  are  stated  in  the  opinion. 

Mr.  O.  T.  Brown  for  appellant. 

Messrs.  W«  O.  HutchiBon  and  Thos.  H. 
FraAklin,  for  appellee: 

In  so  far  as  the  statute  of  the  State  extends 
the  right  of  recovery  to  the  surviving  parents 
of  deceased  it  is  unconstitutional,  and  the 
plaintiff  in  this  case  can  have  no  recovery 
against  defendant  for  punitory  damages. 

Tex.  Const,  art.  16.  §  26;  Rev.  Stat.  art. 
5903;  musUm  <£  T.  0.  B.  Co.  v.  Bftker,  57  Tex. 
419;  Houston  db  T.  O.  R.  Go.  v.  Ckncserfil  Tex. 
293. 

Neither  a  natural  nor  an  artificial  person  is  li- 
able for  exemplary  damages,  either  under  the 
Constitution  or  the  law,  for  the  acts  of  its  serv- 
ants or  employes. 


Houston  &  T.  0.  B.  Co.  v.  Coioser,  57  Tex. 
293. 

There  can  be  no  recovery  of  exemplary  dam- 
ages, under  the  Constitution,  unless  the  act, 
omission  or  gross  neglect  was  willful. 

Const,  art.  16,  g  26. 

It  affirmatively  appears  on  the  face  of  plain- 
tiff's petition  that  she  is  not  entitled  to  recover 
any  actual  damages,  and,  therefore,  she  cannot 
recover  exemplary  damages. 

Towery  v.  Henderson,  60  Tex.  291,  citing 
Oraddock  v.  Ooodmn,  54  Tex.  678;  Harris  v. 
Finhera,  46  Tex.  80;  Mum  v.  Qaines,  57  Tex. 
185;  Western  U.  Teleg.  Co.  v.  Brown,  58  Tex. 
170;  Brads/^awY.  Buchanan,  50  Tex.  492. 

As  it  appears  affirmatively  upon  the  face  of 
plaintiff's  petition  that  plaintiff's  son  was  over 
twenty-one  years  of  age  when  killed,  and  that 
he  was  instantly  killed,  she  had  no  legal  right 
to  his  services;  and,  in  the  absence  of  some  al- 
legations showing  that  he  contributed  to  her 
support  and  that  there  was  a  reasonable  prob- 
ability of  his  continuing  to  do  so,  her  petition 
shows  no  cause  of  action  against  defendant  for 
actual  damages. 

Rev.  Stat,  title  52;  DaUas  db  W.  B.  Co.  v. 
^ker,  61  Tex.  481;  Stewart  v.  Houston  <k  T. 
G.  B.  Go.  62  Tex.  246;  Internat.  d>  O.  If.  B.  Go. 
V.  Kindred,  57  Tex.  498;  Guif,  G.  d  8.  F.  B. 
Co.  V.  Lety,  59  Tex.  567;  Patterson,  Railway 
Accident  Law,  §  404;  2  Thompson,  Neg.  p. 
1292;  Heiherington  v.  North  Eastern  B.  Go.  L  R. 
9  Q.  B.  Div.  160, 6  Am.  &  Eng.  R.  R.  Cas.  492; 
Porter  v.  Hannibal  db  8t.  J.  B.Co.  71  Mo.  66,  2 
Am.  &  Eng.  R.  R.  Cas.  44;  Pennsylvania  Co. 
V.  Lilly,  73  Ind.  262,  4  Am,  &  Eng.  R.  R.Cas. 
641;  Lehigh  Iron  Co.  v.  Bupp,  100  Pa.  95,  7 


such  child  would  have  reached  his  majority.  May- 
hew  V.  Bums,  1  West.  Rep.  577, 106  Ind.  8S8. 

Wliere  the  statute  grives  the  right  of  action  to  be 
broug-ht  by  the  personal  representatives,  the  dam- 
ages to  inure  to  the  exclusive  benefit  of  the  widow, 
childi^n  or  next  of  kin,  if  decedent  leave  neither 
wife,  child,  nor  next  of  kin,  the  action  is  not  main- 
tainable. Stewart  v.  Terre  Haute  &  I.  B.  Ck>.  1 
WesL  fiep.  1^  lOB  Ind.  44. 

In  Iowa,  the  Oode  providing  that  the  right  of  ac- 
tion for  an  injury  causing  death  *'  shall  be  deemed 
a  continuing  one,  and  to  have  accrued  to  such  rep- 
resentative or  successor  at  the  same  time  it  did  to 
the  deceased  if  he  had  survived,*^  gives  only  one 
right  of  action  for  such  injuries.  Ewell  v.  Chicago 
tN.W.  S.  00.29  Fed.  Rep.  67. 

An  administrator  may  maintain  an  action  for  in- 
jury to  his  intestate  resulting  in  immediate  death. 
Worden  v.  Humeston  &  S.  B.  Go.  72  Iowa,  201;  Oon- 
ners  v.  Burlington.  C.  R.  &  N.  R.  Ck>.  71  Iowa,  490. 

Where  the  injured  person  survives  the  injury  for 
but  a  moment,  a  cause  of  action  (which  survives  to 
his  representatives)  accrues  to  him  as  certainly  as  if 
he  had  lived  for  a  month  or  a  year  thereafter,  the 
test  being  whether  he  lived  after  the  injury,  and 
not  how  long  he  lived.  Kellow  v.  Central  Iowa  R. 
Co.  68  Iowa,  470. 

In  ynnana  a  peTHonal  representative  bringing  an 
action  to  recover  damages  for  the  death  of  the  in- 
testate brings  such  action,  not  for  himself  or  in  the 
right  of  the  estate,  but  as  trustee  for  the  distribu- 
tees, the  next  of  kin.  Union  Fac.  R.  Co.  v.  Dun- 
den,  87  Kan.  1. 

In  Kentucky  the  administrator  of  a  person'who 
has  been  wllLPully  and  maliciously  killed  cannot 
maintain  an  action  for  damages  against  the  person 
killing  him,  or  the  person  causing  it  to  be  done. 
Morgan  v.  Thompson,  82  Ky.  388. 

6L.R.A. 


In  Massachusetts,  where  an  injury  occurred  in  an- 
other State,  at  common  law,  the  action  abated  on 
the  death  of  the  person  injured,  while  by  the  law  of 
this  State  such  an  action  survives.  The  law  of  this 
State  can  have  no  such  extraterritorial  effect  as  to 
give  a  right  of  action  here.  Davis  v.  N.  Y.  &  K.  E. 
R.  Co.  8  New  Eng.  Rep.  408, 143  Mass.  301. 

In  Massachusetts  it  has  been  held  that  the  action 
would  not  lie  where  the  death  was  instantaneous. 
Kearney  v.  Boston  &  W.  R.  Corp.  9  Cush.  108;  Ken- 
nedy V.  Standard  Sugar  Refinery,  125  Mass.  90;  Die- 
trich V.  Northampton,  138  Mass.  14;  Mulchey  v. 
Washburn  Car  Wheel  Co.  6  New  Eng.  Rep.  287,146 
Mass.  281;  Tully  v.  Fitchburg  R.  Co.  184  Mass.  489. 

But  if  one  survives  a  brief  time,  more  than  nom- 
inal damages  may  be  recovered.  Nourse  v.  Pack- 
ard, 188  Mass.  807. 

The  same  rule  as  to  instantaneous  death  obtains 
in  some  other  States.  Womack  v.  Central  R.  & 
Bkg.  Co.  80  Ga.  182;  Edgar  v.  Castello,  14  S.  C.  20. 

In  Minnesota  the  administrator  may  sue  for  dam- 
ages for  death  of  decedent,  caused  by  negligence. 
Scheffler  v.  Minneapolis  &  St.  L.  R.  Co.  82  Minn.  125. 

In  Mississippi  an  action  for  damages  for  the 
wrongful  killing  of  a  person  in  the  State  of  Ten- 
nessee, the  right  to  which,  in  that  State,  is  rested  in 
the  administrator  of  the  estate  of  the  deceased,  may 
be  brought  in  Mississippi  by  an  administrator  ap- 
pointed under  its  law,  even  though  such  adminis- 
trator would  not  have  the  right  to  sue  had  the 
wrong  occurred  in  the  latter  State.  Di.  Cent.  R.  Co. 
v.  Crudup,  68  Miss.  291. 

The  administrator  may  recover  irrespective  of 
the  action  given  to  the  next  of  kin  (Vicksburg  & 
M.  R.  Co.  V.  Phillips,  64  Miss.  608);  and  if  he  is  sole 
distributee  he  may  recover  the  whole  damage  in 
one  action.   111.  Cent.  R.  Co.  v.  Crudup,  68  Miss.  291. 

A  mother,  though  sole  parent,  has  no  right  of  ao> 
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Am.  &  Eng.  R.  R.  Cas.  39;  Hegan  v.  Chicago, 
M.  A  St  R  B.  Co.  51  Wis.  599. 

No  obiection  or  exception  was  taken  by  de- 
fendant in  the  court  below  to  the  plaintiff  be- 
ing allowed  to  sue  in  ber  own  name,  but  we 
consider  the  error  fundamental,  and  urge  it 
here. 

Rev.  Stat.  arts.  1204,  2852;  EzeU  v.  Dodson, 
60  Tex.  381. 

Hobby»  J.,  delivered  the  following  opinion: 
Suit  by  appellant  as  sole  surviving  parent  of 
ber  son,  Columbus  Brown,  to  recover  $10,000 
actual,  and  $10,000  exemplary,  damages  al- 
leged to  have  resulted  to  her  by  reason  of  the 
death  of  her  said  son  on  appellee's  road  on  De- 
cember 26, 1885.  The  petition  alleged  that  her 
son  was  instantly  killed  by  and  through  the 
carelessness,  gross  negligence,  and  recklessness 
of  appellee's  servants  and  employes  in  charge 
of  its  train  of  cars,  stating  the  negligence  to  be 
the  neglect  to  give  signafi  at  the  crossing  at  lo- 
cality of  his  death,  excessive  speed  of  the  cars, 
absence  of  a  head-light  and  lookout,  etc. ;  that 
her  son  was,  at  the  time  of  his  death,  over  twen- 
ty-one years  of  age,  and  left  no  surviving  wife 
or  child;  that  she  was  his  sole  surviving  parent, 
and  that  by  reason  of  his  death,  so  occasioned, 
damages  have  resulted  to  her  as  such  surviving 
parent  in  the  sum  of  $10,000  actual  and  $10,- 
000  exemplary.  Such  are  the  material  parts  of 
the  petition  necessaiy  %o  be  referred  to  in  view 
of  the  disposition  made  of  the  case  below.  Ap- 
pellee filea  a  general  demurrer,  and  several  spe- 
cial exceptions.    The  general  demurrer  was 


overruled.  The  special  exceptions  sustained 
were  as  follows:  ''That  it  appears  from  the 
face  of  said  petition  that  plaintiff  sues  as  the 
mother  of  a  deceased  person,  and  that  under 
the  law  she  has  no  right  of  action  for  punitory 
damages;  that  it  does  not  appear  from  said  pe- 
tition that  the  death  of  said  oeceased  party  was 
caused  in  such  manner  as  to  render  the  defend- 
ant liable  to  plaintiff  in  punitory  damaees;  that 
it  appears  from  said  petition  that  said  deceased 
person  was  over  twen^-one  vears  of  age  when 
killed;  and  that  there  is  no  allegation  authoriz- 
ing a  recovery  by  plaintiff  for  any  damages  re- 
sulting from  said  death,  or  showing  that  any 
damages  resulted  to  said  plaintiff  by  reason  of 
such  death  of  said  deceased." 

The  appellant  declined  to  amend.  Judgment 
was  rendered  dismissing  the  cause,  and  this  ap- 
peal is  prosecuted.  The  error  assigned  is  the 
action  of  the  court  in  sustaining  the  special  ex- 
ceptions mentioned. 

The  questions  raised  by  the  first  and  second 
special  exceptions  in  the  order  mentioned  are: 
Whether  any  person  not  within  the  class  of 
persons  designated  by  section  26  of  art.  16  of 
the  State  Constitution  can  maintain  a  suit  for 
the  recQvery  of  exemplary  damages  for  the 
death  of  a  person  caused  by  the  willful  act  or 
omission  or  gross  negligence  of  a  corporation 
or  'company;  and,  second,  if  so,  whether  the 
petition  in  this  case  contains  such  allegations  of 
willful  act  or  omission  or  gross  negligence  upon 
the  part  of  the  defendant  company,  resulting  in 
the  homicide,  as  would  make  the  defendant  lia- 
ble for  exemplary  damages.    The  section  of 


tion  for  the  wroDgrful  killing  of  her  minor  child. 
The  use  of  the  word  "  parent "  In  the  statute  has 
reference  to  the  "father"  "left"  by  "such  de- 
ceased person."  Amos  v.  Mobile  &  O.  B.  Oo.  63 
Miss.  609. 

But  where  a  minor.  In  the  discharge  of  his  duty 
as  an  employ^  of  a  railroad  company,  receives  in- 
juries through  the  negligence  of  the  eompeuiy, 
from  which  he  dies  three  days  afterward,  his  moth- 
er, being  his  only  surviving  parent,  is  entitled,  by 
the  common  law— her  son  not  having  been  emanci- 
pated—to recover  for  the  loss  of  his  services  from 
the  time  the  injuries  were  received  by  him  till  his 
death,  and  for  any  incidental  expenses  incurred  by 
her  during  that  time  for  medical  attention  to,  and 
care  and  nursing  of  him.  Natchez,  J.  &  0.  B.  Oo.  v. 
Ck)ok,  63  Miss.  88. 

In  Missouri  the  right  of  action  accrues  to  a  father 
or  mother  for  the  death  of  a  child  by  negligence 
only  when  the  child  is  a  minor.  Parsons  v.  Mo. 
Paa  B.  Co.  12  West  Bep.  616, 04  Mo.  286;  James  v. 
Christy,  18  Mo.  162. 

If  the  widow  fails  to  sue  within  six  months  the 
children  may  sue;  but  if  her  suit  be  brought  within 
six  months  and  is  dismissed  by  her,  it  defeats  the 
right  of  the  children  to  sue.  McNamara  v.  Slavens, 
76  Mo.  a». 

In  Nebraska  the  administrator  of  decedent  may 
sue  for  his  death  caused  by  negligence.  Wilson  v. 
Bumstead,  12  Neb.  L 

In  New  Hampshire  an  action  for  negligence  re- 
sulting in  death  survives  to  the  administrator. 
Corliss  V.  Worcester,  N.  &  B.  B.  Co.  1  New  Eng.  Bep. 
168,68N.H.404. 

The  modification  of  the  rule  in  the  New  Jersey 
Act  of  March  8, 1848  (Bev.  294),  does  not  extend  to 
injuries  suffered  by  a  husbcmd  as  the  result  of  the 
immediate  killing  of  his  wife.  Grosso  v.  Delaware, 
L.  &  W.  B.  Co.  11  Cent.  Rep.  574,  50  N.  .7.  L.  317. 

In  New  York  a  cause  oi  action  for  the  death  of  a 
r>  T,  V.   ^ 


decedent  leaving  a  husband,  wife,  or  next  of  kin  is 
given  to  his  executor  or  administrator.  Splittorf 
V.  State,  10  Cent.  Bep.  600, 108  N.  Y.  205;  Brown  v. 
Buflalo&S.L. B.  Co. 2SN.  Y.  101. 

In  Pennsylvania  the  administrator  cannot  sue 
(Books  V.  Borough  of  Danville,  06  Fa.  158);  and 
when  a  minor  leaves  a  widow,  the  right  to  sue 
vests  solely  in  her.  Lehigh  Iron  Co.  v.  Bupp,  100 
Pa.  06. 

In  Tennessee  the  statute  provides  for  the  recov- 
ery of  damages  for  the  death  of  a  person,  caused  by 
negligence,  and  for  tho  benefit  of  the  surviving 
widow  and  children.  Nashville  &  C.  B.  Co.  v. 
Prince,  2  Heisk.  580;  Fowlkes  v.  Nashville  &  D.  B. 
Oo.  0  Heisk.  820;  but  see  Louisville  &  N.  B.  Co.  v. 
Burke,  6  Coldw.  45. 

The  widow  may  dismiss  the  suit  even  against  the 
wishes  of  the  child.  Stephens  v.  Nashville,  C.  ft  St. 
L.  R.  Co.  10  Lea,  448. 

In  Texas  an  action  is  given  by  statute.  Intemat. 
&  G .  N.  B.  Co.  V.  Kindred,  57  Tex.  401. 

If  the  mother  of  deceased  is  living,  his  widow 
cannot  recover  for  her  sole  benefit.  Dallas  ft  W. 
B.  Co.  V.  Spiker,  50  Tex.  486. 

The  Jury  divides  the  amount  recovered  among  nil 
the  beneficiaries.  Galveston,  H.  ft  S.  A.  B.  Co.  v. 
Le  Gierse,  51  Tex.  ISO. 

In  West  Virginia  the  husband,  as  administrator^ 
may  sue  for  the  death  of  his  wife.  Dimmey  v. 
Wheeling  ft  B.  G.  B.  Co.  27  W.  Ya.  82. 

In  Wisconsin  the  widow  is  the'  person  entitled  to 
all  damages  recovered  by  the  personal  representa- 
tive of  deceased  for  wrongrf uUy  causing  his  death. 
Schmidt  v.  Deegan,  60  Wis.  300;  Schadewald  v.  Mil- 
waukee, L.  S.  ft  W.  B.  Co.  55  Wis.  660. 

The  survivability  of  a  local  action  is  governed  by 
the  local  law.    See  Warren  v.  Furstenheim,  1 L.  B. 

A.  40,  nott^  85  Fed.  Bep.  001. 

Bight  of  action;  in  whom.    Tsher  v.  West  JerMy 

B.  Co.  (Pa.)  4  L.  B.  A.  363,  note. 
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the  Constitution  referred  to  is  as  follows: 
"Erefj  i)er8on,  corporation,  or  company  that 
may  commit  a  homicide  through  willful  act  or 
omisfiion  or  eross  negligence  shall  be  responsi- 
ble in  exemplary  damages  to  the  surviving  hus- 
band, widow,  heirs  of  bis  or  her  body,  or  such 
of  them  as  there  may  be,  without  regard  to  any 
criminal  proceeding  that  may  or  may  not  be 
had  in  relation  to  such  homicide."  This  con- 
stitutional provision  has  been  the  subject  of 
discussion  in  several  cases,  in  which  it  was  ex- 
amined and  compared  with  articles  2899-2006 
of  the  Revised  Statutes  bearing  upon  the  sub- 
ject of  "actions  for  injuries  resulting  in  death," 
etc.  Eauston  db  T,  C.  R,  Co,  v.  Coteger,  67 
Tex.  806;  Internat,  <Sb  Q,  If,  It,  Co,  v.  Kindred, 
Id.  496. 

We  understand  the  rule  laid  down  in  these 
cases  to  be  that  the  right  to  maintain  an  action 
for  the  recovery  of  exemplary  dami^s  for 
the  death  of  a  person  caused  by  the  willful  act, 
omission,  or  gross  neglect  of  a  corporation  or 
comimny,  etc.,  is  confined  to  the  class  of  per- 
sons who,  by  the  terms  of  the  Constitution,  are 
designated  as  entitled  to  maintain  such  action; 
namely:  the  surviving  husband  or  wife,  or  heirs 
of  the  body,  of  the  deceased,  and  not  to  the 
narent.  See  also  Hudson  <fe  T,  0.  E,  Co,  v. 
Baker,  Id.  424. 

It  being  apparent  from  the  allegations  of  the 
petition  that  this  suit  was  brought  in  the  right 
of  the  mother  as  the  sole  surviving  parent  of 
the  deceased,  and  the  Constitution  having  de- 
clared what  class  of  persons  may  bring  such 
suit,  and  she  not  being  one  of  that  class,  it  was 
a  defect  apparent  upon  the  face  of  the  petition, 
which  could  be  reached  by  the  exception. 

If  the  plaintiff  had  been  shown  to  be  within 
the  class  of  persons  designated  as  having  the 
right  to  sue  for  and  recover  exemplary  dam- 
ages, still  there  was  no  error  in  sustaining  the 
second  ^)ecial  exception,  to  the  effect  that  there 
were  no  allegations  of  willful  acts  or  omissions 
or  gross  neglect  upon  the  part  of  the  corpora- 
tion, resulting  in  the  death  of  the  deceased, 
rendering  the  defendant  liable  for  exemplary 
damages.  The  averments  of  the  petition  are 
ihai  the  servants  and  employes  of  the  defend- 
ant were  grossly  negligent  and  reckless  in  run- 
ning and  operating  the  train;  in  failing  to  give 
proper  signals,  or  keep  a  proper  lookout,  etc. 
The  train  is  described  also  as  being  an  extra 
train,  having  an  officer  or  officers  of  the  de- 
fendant on  lx>ard;  but  there  are  no  allegations 
showing  a  willful  act,  omission,  or  gross  neg- 
ligence of  one  representing  the  defendant  in  its 
corporate  capacity,  as  a  corporate  officer,  nor 
are  there  any  averments  of  an  approval  or  rat- 
ification of  the  acts  of  the  agents  of  defendant, 
which  are  generally  held  to  be  necessary  to 
support  a  claim  for  exemplary  damages  against 
the  principal,  arising  out  of  the  acts  of  the 
agent.  Bays  y,  Houston  i&  G.  If.  B,  Co,  46 
Tex,  284. 

The  acts  complained  of  are  alleged  to  have 
been  committed  bv  those  acting  as  its  ordinarv 
servants  and  employ§s.  Ibid,;  Houston  d:  t, 
G.  R,  Co.  V.  Cotcser,  supra. 

The  remaining  special  exception  sustained 
by  the  court  was,  in  substance,  ''that  it  ap- 
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peared  from  the  face  of  the  petition  that  the 
deceased  was  over  twenty -one  years  ot'  age 
when  killed,  and  there  were  no  allegations  au- 
thorizing a  recovery  for  any  damages  resulting 
from  his  death,  and  it  did  not  appear  from  the 
petition  that  any  damages  were  sustained  by 
plaintiff." 

'  There  is  a  distinction  between  a  suit  by  a 
parent  for  injuries  resulting  in  the  death  of  a 
minor  child  and  that  of  an  adult  son.  The  law 
gives  the  right  to  his  services  and  the  proceeds 
of  his  labor  in  the  former;  and  the  probability 
that  the  minor  would  remain  in  the  service  of 
the  parent  during  minority,  or  would  have  per- 
mitted the  parent  to  have  the  proceeds  of  his 
labor,  is  said  to  be  unimportant.  But  this 
rule  does  not  apply  in  the  case  of  the  suit  for 
injuries  resulting  m  the  death  of  the  son  over 
twenty-one  years  of  age,  the  legal  right  to  the 
services  not  existing  in  the  latter  case.  In  such 
a  suit  it  should  be  shown  the  reasonable  expec- 
tation of  benefit  the  parent  would  have  received 
had  the  adult  child  not  been  killed,  and,  in  the 
absence  of  legal  right  to  his  services,  this 
would  depend  upon  ue  ability  and  will  of  such 
child  to  confer  ^e  benefit  on  the  parent.  Dal- 
las dbW,B,  Go.  Y.Spieker,  61  Tex.  429.  See 
also  Internat,  db  G.jN,  B.  Go.  v.  Kindred,  67 
Tex.  498. 

There  arc  no  allegations  in  the  petition  which 
would  authorize  any  proof  upon  this  point  to 
support  the  claim  for  actual  damages.  The 
averments  were  that,  by  his  death,  so  occa- 
sioned, she,  "as  his  sole  surviving  parent,  had 
been  damaged  $10,000,  actual  damages."  It 
did  not  follow  that  she  had  been  so  damaged 
by  reason  of  the  death  of  her  son,  alleged  to 
have  been  over  twenty-one  years,  of  age,  as  a 
necessary  legal  consequence.  In  the  absence 
of  some  averment  showing  tiiat  he  supported, 
or  contributed  to  her  support,  or  that  there 
was  some  expectation  of  benefit  of  a  pecuniary 
character  to  be  derived  by  the  plaintiff  from 
the  services  of  her  son,  there  could  be  no  pre- 
sumption of  law  arising  from  the  mere  tact 
stated,  that  she  had  been  damaged  by  the  death 
of  her  adult  son.  Had  the  allegations  been 
sufficient  to  support  a  claim  for  actual  damages, 
the  ruling  of  the  court  sustaining  the  special 
exception  with  respect  to  the  claim  for  exem- 
plary damages  would  not  have  authorized  a 
judgment  of  dismissal.  In  such  case,  the  ex- 
ception as  to  exemplary  damages  having  been 
sustained,  the  case  should  have  stood  for  trial 
upon  the  allegations  as  to  actual  damages;  but, 
as  these  were,  themselves,  insufficient,  and 
would  not  have  supported  a  judgment  for  ac- 
tual damages,  there  was  no  error  in  dismissing 
the  case.  If  the  plaintiff  had  seen  proper  to 
amend,  and  had  sufficiently  alleged  grounds 
entitling  her  to  actual-  damages,  she  would 
have  been  entitled  to  a  hearing  upon  that 
branch  of  the  case. 

As  the  case  is  presented,  we  see  no  error  in  the 
judgment,  and  we  think  it  should  be  affirmed. 

Stayton,  Gh.  J,: 

Report  of  the  commission  of  appeals  exam-  - 
ined,  their  opinion  adopted,  and  the  judgment 
ajpnned. 
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M.  M.  ASKEY  et  al,,  Appts., 

c. 

A.  J.   WILLIAMS. 
(....Tex...-) 

1.  The  contract  of  an  inlknt  for  neoea- 
saries  te  neither  void  nor  Toidable,  and  reason- 
able attomey^s  fees  for  defense  of  a  criminal 
action  brought  against  an  Infant  are  neoessarieB. 

'S.  A  note  and  niort{g^atfe  made  hy  an  in« 
fibnt  for  necessaries  furiushed  to  him  are  not 
void,  but  voidable,  and  he  may  be  sued  thereon ; 
but,  by  showing  that  the  price  agreed  to  be  paid 
was  unreasonable,  he  can  reduce  the  recovery  to 
a  Just  compensation  for  the  necessaries  received 
by  him. 

9«  It  is  only  where  It  appears  to  the  court 
that  the  contract  of  an  infant  is  prejudicial  to 
him  that  it  will  be  held  wholly  void. 

4.  A  niortgMre  with  a  poorer  of  sale  exe- 
cuted by  an  infant  Ib  voidable  only,  and  subject 
to  be  defeated  by  the  payment  either  of  the 
agreed  fee  or  a  less  amount,  should  such  be  a  rea- 
sonable compensation  for  the  necessaries  sup- 
plied. 

S*  A  conveyance  of  land  Irfr  an  infS&nt 
absolutely  as  a  foe  is  not  void^  but  voidable, 
and  if  not  avoided  by  him  within  a  reasonable 
time  after  coming  of  full  age,  upon  payment  of  a 
Just  compensation  for  services,  which  it  was  in- 
tended to  secure,  he  will  be  precluded  from  after- 
ward avoiding  the  conveyance ;  and  this  rule  ap- 
plies to  a  sale  made  under  a  power  in  a  mortgage 
executed  by  him. 


6.  AJudsrmentinanactionforpartitiim 

of  land  which  decrees  one  third  of  the  land  to 
plaintiff  and  the  remainder  to  the  defendants,  and 
orders  that  it  be  divided  equally  between  the 
three,  sufficiently  shows  that  each  was  decreed  a 
one-third  interest. 

7*  The  intervenor  in  a  partition  salt 

who  withdraws  his  petition  may  be  decreed  to 
pay  the  costs  incurred  by  him,  and  the  costs  of 
suit  to  establish  the  title  may  be  decreed  to  plain- 
tiff, while  the  costs  of  the  partition  should  be 
equally  divided  among  the  pcurtles  to  whom  the 
land  was  decreed. 

(June  11, 1880.), 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Court  of  Wilson  Countr  in  an 
action  brought  to  establish  title  to  an  interest 
in  land,  and  for  partition.    A  firmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  B.  F.  Ballard*  for  appellants: 

Causes  of  action  that  are  disconnected  and 
inconsistent  in  their  nature,  and  in  which  there 
is  no  common  or  Joint  interest  by  all  the  par- 
ties in  the  subject-matter  of  litigation,  cannot 
be  joined  in  the  same  action. 

Frost  V.  Frost,  45  Tex.  825. 

A  sale  of  land  by  a  minor  is  most  effectually 
disafllrmed  by  the  minor  executing  a  deed  to 
the  same  land,  after  arriving  at  majority,  to 
some  other  person  than  the  one  to  whom  he 
soM  while  a  minor,  and  the  minor  would  be  en- 
titled to  a  reasonable  time  after  arriving  at  his 
majority  to  disafiirm  his  act. 


Note.— XiiaMity  o/  infavl  for  necessaries  supplied. 

A  moral  obligation  is  sufficient  to  support  an 
actual  promise,  but  will  not  raise  or  support  an 
implied  one.  But  an  infant  is  liable  for  necessaries 
in  the  same  manner  as  an  adult  is  liable,  and  his 
contract  or  promise  to  pay  is  established  in  the 
same  manner.  Gay  y.  Ballou,  4  Wend.  403 ;  Sams  v. 
Stockton,  14  B.  Mon.  232;  Tyler,  Infancy,  112. 

But  the  contract  for  necessaries  of  an  infant  who 
has  a  guardian  cannot  be  enforced.  Freeman  v. 
Bridger,  4  Jones,  L.  1. 

If  the  debt  was  for  necessaries  furnished  the  wife 
while  an  infant,  she  would  be  liable  dum  soUOy  and 
the  husband  would  be  equally  liable  during  cov- 
erture, without  regard  to  his  infancy.  Cole  v. 
Seeley,  26  Vt.  230 ;  Cantlne  v.  Phillips,  5  Harr.  rDel.) 
428;  Butler  v.  Breck,  7  Met.  104;  Paris  v.  Stroud, 
Barnes*  Notes,  05;  Balnsford  v.  Fenwick,  Garter, 
215 ;  Turner  v.  Trisby,  1  Strange,  168. 

Although  an  infant  is  not  in  general  absolutely 
liable  for  money  or  goods  supplied  him  for  trade, 
still  for  so  much  as  was  actually  consumed  by  him 
as  necessaries  In  his  own  family  be  would  be 
chargeable.  Tuberville  v.  Whitehouse,  1  Car.  &  P. 
94,  U  Eng.  C.  L.  826. 

There  being  no  inflexible  rule  upon  this  subject, 
an  inquiry  into  the  situation  and  resources  of  the 
infant  would  seem  to  be  in  every  case  almost  indis- 
pensable as  a  condition  precedent  to  recover.  Mor- 
tara  v.  HaU,  6  Sim.  465 ;  Wailing  v.  Toll,  9  Johns.  141 ; 
Guthrie  v.  Murphy,  4  Watts,  80;  Butler  v.  Breck,  7 
Met.  164 ;  Tupper  y.  Cadwell,  12  Met.  660. 

If  the  provisions  made  for  the  defendant  were 
necessaries,  the  action  can  be  maintained.  Bray- 
shaw  V.  Eaton,  7  Scott,  187;  Merriam  v.  Cunning- 
ham, 11  Cush.  40 ;  Hyder  v.  Wombwell,  L.  B.  4  Exch. 
88;  Schouler,  Dom.  Bel.  S  411;  1  Chitty,  Cont.  Uth 
Am.  ed.  195;  2  Greenl.  Bv.  M364, 806:  Stone  v.  Dennl- 
«on,  18  Pick.  6;  Strong  v.  Foote,  42  Conn.  206;  Clarke 
V.  Leslie,  6  Bsp.  28;  Epperson  v.  Kugent,  67  Miss.  45; 
Burghart  v.  Hall,  4  Mees.  &  W.  727 ;  Wemer^s  Ap- 
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peal,  01  Fa.  222 ;  Hands  v.  Slaney,  8  T.  B.  678 ;  Peters 
V.  Fleming,  6  Mees.  &  W.  42;  Chappie  v.  Cooper,  13 
Mees.  &  W.  252 ;  Helps  v.  Clayton,  17  C.  B.  N.  S.  661 ; 
Barker  v.  Hibbard,  64  N.  H.  630 :  Trainer  v.  Trum- 
bull, 2  New  Eng.  Rep.  860, 141  Mass.  527. 

The  contract  of  an  infant  in  discharge  of  an  obli- 
gation imposed  upon  him  by  law,  as  the  support  of 
a  bastard  child,  is  valid.  Stowers  t.  HoUis,  83  Ky. 
544. 

He  may  enter  into  a  contract  for  his  proper  sup- 
port which  would  be  binding  upon  himself  and  his 
estate.  Davis  y.  Caldwell,  12  Cush.  612;  Stone  v. 
Dennison  and  Strong  v.  Foote,  suTyra ;  Oliver  v.  Mo» 
Duffle,  28  Ga.  622:  Parsons  y.  Keys,  43  Tex.  667; 
Trainer  v.  Trumbull,  suprct. 

One  taking  an  infant  from  an  almshouse  may 
recover  as  on  an  implied  promise  for  necessaries 
furnished.    Trainer  v.  Trumbull,  supra. 

What  are  necessaries ;  a  question  of  la^» 

'  Like  other  questions  of  fact,  it  should  not  be  left 
to  the  Jury  by  the  Judge  unless  there  is  evidence 
on  which  they  can  reasonably  find  in  the  affirm- 
ative. Ryder  v.  Wombwell,  L.  R.  4  Exch.  82: 
doubted  in  Jenner  v.  Walker,  19  L.  T.  N.  S.  898; 
Tyler,  Inf.  127. 

The  services  of  an  attorney  in  defending  an  in- 
fant in  a  bastardy  proceeding  are  necessaries  for 
which  he  is  liable,  provided  a  defense  by  him  is  re- 
garded as  reasonable  in  the  case.  Barker  v.  Hib- 
bard, 64  N.  H.  639 ;  Stowers  v.  Hollis,  83  Ky.  544. 

In  Metcalf  on  Contracts,  70,  the  authority  of  X#onf 
Mansfield  is  dtod  to  the  point  that  a  sum  advanced 
for  taking  an  infant  out  of  Jail  is  for  necessaries. 
Earl  of  Buckinghamshire  v.  Brury,  2  Eden,  72.  See 
also  Clarke  y.  Leslie,  6  Esp.  28 ;  Trainer  y.  Trum- 
bull, 2  New  Eng.  Rep.  850, 141  Mass.  527. 

The  law  implies  the  promise  to  pay  from  the 
necessity  of  his  situation.  Just  as  in  the  case  of  a 
lunatic.  1  Chitty,  Cont.  197;  Hyman  v.  Cain,  8 
Jones,  L.  HI ;  Richardson  v.  Strong,  18  Ired.  L^  106; 


See  also  25  L.  R.  A.  618. 
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Tiedeman.  Real  Prop.  §  793;  8  Wasbb.  Real 
Prop.  249,  250;  1  Wasbb.  Real  Prop.  455,  456, 
458;  6isbop,Cont.  arts.  276, 280;  Qreen  v.  Oreen, 
•69  N.  Y.  553,  25  Am.  Rep.  288;  1  Parsons, 
CoDt.  204;  Story,  Eq.  Jur.  ^  241,  242,  323, 
535,  326,  835;  Sedg.  &  W.  Trial  of  Title,  ^  198; 
Bingham  Y.Barley,  55  Tex.  281,  and  autborities 
dted. 

A  person  daiming  title  to  land  under  an  ex- 
•ecntory  contract  made  by  a  minor,  as  a  deed  of 
trust  or  oiber  executory  conveyance,  must  sbow 
a  confirmation  made  by  tbe  minor  of  sucb  con- 
tract after  be  becomes  of  age,  in  order  to  prove 
title  in  bimself . 

1  Hilliard,  Mortg.  17,  645;  Walsh  v.  Powers, 
43  K  T.  28,  3  Am.  Rep.  655. 

JVr.  A.  J.  WilliamB,  for  appellee: 

Tbe  deed  executed  by  J.  L.  Li^btfoot  to  de- 
fendant in  error  was  for  necessaries  and  tbere- 
fore  could  not  be  avoided  by  him  or  anyone 
for  bim,  and  tbe  defendant  Jeff  D.  McAdoo 
was  charged  with  notice  of  the  facts  and  bound 
by  them;  and  if  Li^htfoot's  deed  to  Williams 
was  good  against  him,  it  was  good  against  tbe 
'world. 

Oummings  v.  PouteU,  8  Tex.  81;  Stuart  v. 
Baker,  17  Tex.  417;  Bingham  v.  Barley,  55 
Tex.  281. 

As  to  what  are  necessaries,  see  Greenleaf  on 
Evidence,  vol.  2,  865;  as  to  tbe  plea  of  same, 
802;  manner  of  avoiding  tbe  plea  of  same,  364, 
Bubd.  1. 

Money  paid  to  release  an  infant  from  custody 
has  been  held  to  be  necessaries. 

Bl.  Com.  bk.  1.  467. 


So  tbe  pulling  oi  a  tooth  has  been  held  to  be 
a  necessary. 

Pas.  Dig.  Twte,  424. 

For  the  manner  of  rebutting  evidence  of  nec- 
essaries, see — 

2  Greenl.  Ev.  866. 

The  court  did  not  err  in  adjudging  the  costs 
up  to  judgment  against  tbe  defendant. 

Johns  V.  Northeutt,  49  Tex.  445. 

Gaines,  A.  J,,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  appellee  against 
appellants  to  establish  his  title  to  an  undivided 
one-third  interest  in  a  tract  of  land  described 
in  his  petition,  and  for  partition.  Appellants 
Mrs.  Askey  and  Mrs.  McAdoo  were  alleged 
each  to  own  an  undivided  one-third  interest  in 
tbe  land,  and  their  husbands  were  made  par- 
ties defendant.  Mrs.  Bell  Ware  was  also  made 
a  party  defendant — tbe  petition  alleging  that 
she  had  once  claimed  an  interest  in  the  land 
and  had  never  formallv  relinquished  her  claim. 
The  defendants  denied  tbe  sdlegations  of  the 
petition  and  pleaded  specially  their  title.  They 
averred  that  the  land  beloneed  to  appellant 
McAdoo  and  his  wife,  Mrs.  McAdoo,  and  to 
Mrs.  Askey  and  Mrs.  Ware,  who  are  alleged 
to  be  the  heirs  of  Oliver  Ligbtfoot  and  Mrs.  E. 
Li^htfoot.  The  plaintiff  flled  a  supplemental 
petition,  which  will  be  considered  in  another 
part  of  this  opinion.  There  was  a  judgment 
decreeing  that  plaintiff  and  defendants  Mrs. 
Askey  and  Mrs.  McAdoo  were  tbe  owners  each 
of  an  undivided  one-third  interest  in  the  land. 


Gay  V.  Ballon.  4  Wend.  40B;  Epperson  v.  Nugent,  fSt 
M  tea.  45-47 ;  Gall  v.  Ward,  4  Watts  &  8. 118 ;  Trainer 
V.  Trumbull,  supra. 

Tbe  employment  of  counsel  by  an  Infant  to  pro- 
tect bis  title  to  certain  real  estate  did  not  come 
iritbln  the  class  of  necessaries  for  which  tbe  coon- 
eel  could  enforce  payment.  Phelps  v.  Worcester, 
U  N.  H.  61. 

But  if  the  services  were  absolutely  requisite  for 
the  personal  rcUef,  protection  and  support  of  the 
minor,  she  could  contract  for  them  and  render  her- 
self liable.    Munson  v.  Washband,  31  Conn.  803. 

What  are  necessaries  for  an  infant  is  a  question 
of  law  for  the  court:  of  how  much  and  of  what 
quality  the  necessaries  should  be,  the  jury  are  the 
judires.  Beeler  v.  Young,  1  Bibb,  619;  Glover  v. 
Ott«  1  McCord,  L.  672. 

But  they  are  not  always  the  sole  judges  of  what 
is  necessary  and  proper ;  and  if  they  find  a  verdict 
contrary  to  tiie  opinion  of  the  court,  a  new  trial 
win  t»  granted.  Bing.  Inf.  87.  note  1,  subd.  6;  Pe- 
ters V.  Fleming,  6  Mees.  &  W.  42;  Burghart  v.  An- 
gerstein,  6  Oar.  &  P.  600, 25  Eng.  C.  L.  600 ;  Wharton 
T.  Kackenzie,  6  Q.  B.  (48  Eng.  C.  L.)  606;  Harrison 
V.  Fane,  1  Man.  &  Gr.  550, 88  Eng.  G.  L.  556 ;  Stanton 
▼.  Willson.  3  Day,  8f ;  Beeler  t.  Yotmg,  1  Bibb,  519 ; 
Swift  V.  Bennett,  10  Gush.  436 ;  Bent  v.  Manning,  10 
Vt.  2S5;  Glover  v.  Ott,  1  McCord,  L.  872;  Bouchel) 
v.  Clary,  8  Brev.  194;  Phelps  v.  Worcester,  Bupra; 
Johnson  v.  Lines,  6  Watts  &  8. 80 ;  Bundel  v.  Keeier, 
7  Watts,  237 ;  Grace  v.  Hale,  2  Humph.  27. 

A  bicycle  is  not  a  necessary.  Pyne  v.  Wood,  5 
New  Eng.  Rep.  583, 146  Mass.  658. 

lAab(W.y  en  infanVs  note  for  necessary  supplies. 

The  promissory  note  given  by  an  infant  for  nec- 
esBaries  has  no  obligatory  force  as  such.  Beeler  v. 
TouDg,  1  Bibb,  519 ;  McCrlllis  v.  How,  8  X.  H.  348 ; 
McMinn  v.  Rlchmonds,  6  Yerg.  (Tenn.)  9;  Bouchell 
▼.  Clary,  8  Brev.  194;  Bwasey  v.  Yanderheyden,  10 
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Johns.  88;  Fenton  v.  White,  4  K.  J.  L.  100;  Hanks  v* 
Deal,  3  McCord,  L.  267;  Tyler,  Infancy,  111. 

But  if  the  note  is  not  negotiable,  or  if  negotiable 
not  yet  negotiated,  so  that  the  consideration  may 
be  examined  into,  the  payee  may  sue  the  infant  on 
the  instrument  and  recover  the  just  value  of  the 
necessaries,  whether  equal  to  or  less  than  the  face 
of  the  note.  Earle  v.  Beed,  10  Met.  887 ;  Dubose  v. 
Wheddon,  4  McCord,  L.  221;  Haine  v.Tarrant,  2  HiU, 
L.  400;  Stone  v.  Dennison,  18  Pick.  1. 

That  the  payee  might  not  be  able  to  recover  the 
whole  amount  of  the  note,  but  would  be  obliged  to 
prove  the  value  of  the  necessaries,  and  take  judg- 
ment pro  tahto^  seems  to  constitute  no  technical  ob- 
jection to  a  suit  on  the  instrument;  for  a  note  may 
be  apportioned  and  Judgment  given  for  that  part 
of  the  consideration  which  was  good.  Parish  v. 
Stone,  14  Pick.  108;  Harrington  v.  Stratton,  22  Pick. 
516;  Goodwin  v.  Morse,  9  Met.  278;  Bacon,  Abr.  Inf. 
LI,  134. 

If  he  has  made  an  express  promise  to  pay,  or  has 
given  a  note  in  pasnment,  for  necessaries,  the  real 
value  will  be  inquired  into  and  he  will  be  held  only 
for  that  amount.  Earle  v.  Reed,  mpra;  Locke  v. 
Smith,  41  N.  H.  346;  Met.  Cont.78,  75;  Tramer  v. 
Trumbull,  2  New  Eng.  Rep.  8S0, 141  Mass.  527. 

Acts  and  contracts  of  infants  voidable  onXy, 

The  acts  and  contracts  of  infants  should  be 
deemed  voidable  only,  and  susceptible  of  ratifica- 
tion or  disafiBrmance,  at  their  election,  when  they 
become  of  age.  2  Kent,  Com.  285;  Patterson  v. 
Lippincott,  1  Cent.  Rep.  440, 47  N.  J.  L.  467;  Drew  v. 
Drew,  1  Cent.  Rep.  681, 40  N.  J.  Eq.  458;  Rice  v.  Bey- 
er, 7  West  Rep.  68, 106  Ind.  472;  Folds  v.  Allardt,  36 
Minn.  488. 

A  contract  susceptible  of  ratification  is  only 
voidable,  and  not  ^  absolutely  void.**  Curtin  v. 
Patton,  11  Berg.  &  B.  810;  Tyler,  Infancy,  46. 
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and  ordering  that  the  same  should  be  parti- 
tioned among  them  in  accordance  with  their 
respective  interests. 

Upon  the  trial  it  was  admitted  that  the  title 
in  the  land  in  controversy  was  formerly  in  one 
Oliver  Lightfoot  and  that  it  descended  to  J.  L. 
Lightfoot,  Mrs.  M.  NL  Askey  and  Mrs.  NetUe 
A.  McAdoo  in  equal  portions,  as  his  heirs.  It 
appears  that  J.  L.  Lightfoot  was  a  minor  when 
he  inherited  his  interest  in  the  property,  and 
that  he  did  not  attain  his  majority^until  the 
latter  part  of  the  year  1886.  In  December, 
1888,  havinff  been  indicted  for  theft  of  cattle, 
he  emploved  plaintiff,  who  was  an  attorney  at 
law,  to  aefend  him  in  the  prosecution,  and 
agreed  to  pay  him  $250  for  his  services.  To 
secure  the  sum  so  promised  he  executed  to 
plaintiff  his  promissory  Dote  due  March  1, 
I8b4,  and  also  a  mortgage  upon  his  interest  Id 
the  land  in  controversy,  which  empowered 
plaintiff  to  make  sale  or  his  interest  in  default 
of  the  pavment  of  the  note.  The  plaintiff 
transferrcMi-  the  note  collaterally  to  secure  a 
debt  he  owed  one  Cummings.  The  note  not 
having  been  paid  at  maturitv  at  the  instanoe  of 
Cummings,  he  exposed  the  land  for  sale  in  ac- 
cordance with  the  terms  of  the  mortgage  on 
the  24th  day  of  May,  1884.  and  Cummmgs  be- 
came the  purchaser.  Plaintiff  having  paid 
Cummings,  the  latter  reconveyed  the  land  to 
him.  After  the  sale  under  the  power  in  the 
mortgage  and  after  J.  L.  Lightfoot  attained  his 
majoritv,  he  sold  and  conveved  his  interest  in 
the  land  to  api)eUant  J.  D.  McAdoo. 


The  contract  of  an  infant  for  necessaries  i» 
neither  void  nor  voidable,  and  we  are  of  opin- 
ion that  the  services  of  an  attorney  should  be 
held  necessary  to  an  infant  where  he  is  charged 
by  an  indictment  with  crime.  His  life  or  nis 
libertv  and  reputation  are  at  stake,  and  it 
would  be  unreasonable  to  deny  him  the  power 
to  secure  the  means  of  defendmg  himself.  He 
may  contract  for  food  and  raiment  suitable  to 
his  condition  in  life,  though  they  be  such  as- 
are  not  demanded  by  his  iu)solute  wants;  and 
it  is  not  to  be  questioned  that  the  immunity 
from  punishment  and  displace  is  a  matter  of 
far  more  importance  to  bis  welfare.  It  has  ac- 
cordingly been  held  that  re  sonable  attorneys'' 
fees  in  defense  of  a  criminal  action  brought 
against  an  infant  are  necessaries.  Barker  v. 
Sibbard,  64  N.  H.  689.  Sec  also  Muns(m  v. 
WaMand,  81  Conn.  808. 

It  follows  that  by  his  contract  Lightfoot  was 
bound  to  pay  plaintiff  the  reasonable  value  of 
his  services. 

We  come  then  to  the  question,  Are  the  note 
and  mortgage  given  by  him  to  secure  the  fee 
either  void  or  voidable?  It  is  sometimes  said 
that  if  an  infant  gave  his  negotiable  promis- 
soiy  note  or  his  bond  under  seal,  even  for  nec- 
essaries, the  express  contract  so  made  is  void. 
The  reason  for  the  doctrine  is  that  no  inquiry 
can  be  made  into  the  consideration  of  such  an 
instrument. 

In  ParsoTui  v.  Keifs,  48  Tex.  667,  it  is  said  in 
effect  that  an  infant  is  not  liable  on  a  bill  or 
note  given  for  necessaries;  but  the  point  waa 


The  bond  to  voidable  only,  at  the  eleotlon  of  the 
iof ant.    Oonroe  v.  BlrdsaU,  1  Johns.  Caa.  127. 

So  of  a  bond  for  the  purchase  price  of  land.  Smith 
T.  Henkel,  81 Y a.  SSL 

A  mortgage  given  to  secure  notes  given  for  the 
purchase  money  of  real  estate  to  voidable  but  not 
void.    Ueoker  v.  Koehn,  Zl  Neb.  660. 

The  notes  of  an  infant  are  voidable  only,  and  in 
general  may  be  ratifled  by  the  Infant  when  he 
comes  of  age.  Ooodsell  v.  Myers,  8  Wend.  479:  Ev- 
erson  v.  Gaipenter,  17  Wend.  419;  Taft  v.  Sergeant, 
18  Barb.  820;  Hodges  v.  Hunt,  22  Barb.  150;  Beed  v. 
Batchelder,  1  Met.  660;  Baldwin  v.  Van  Deusen,  37 
N.  Y.  487. 

A  contract  made  with  an  agent  of  a  minor,  an 
unknown  principal,  to  voidable  only.  Stiff  v.  Keith, 
8  New  Bng.  Bep.  874,  148  Mass.  224;  Patterson  v. 
Lippincott,  1  Gent.  Bep.  480, 47  N.  J.  L.  457. 

Contracts  of  a  minor  may  be  avoided  before  or 
after  hto  majority.  Adams  y.  Beall,  7  Cent.  Bep. 
480, 67  Md.  68;  Shirk  v.  Shultz,'  1Z  West.  Bep.  684, 118 
Ind.  571. 

Acts  of'  infant;  when  void. 

Those  acts  of  an  infant  which  not  only  apparently, 
but  necessarily,  operate  to  his  prejudice,  are  void. 
Oliver  v.  Houdlet,  18  Mass.  237;  Sogers  v.  Cmger,  7 
Johns.  557:  Philpot  v.  Bingham,  56  Ala.  485;  Keane 
V.  Boycott,  2  H.  BL  516;  Tyler,  Infancy,  44. 

A  power  ot  attorney  by  an  infant  to  sell  land  to 
absolutely  void.  Lawrence  v.  McArter,  10  Ohio,  87, 
42;  Pyle  v.  Cravens,  4  Litt.  17.  21 ;  Fairbanks  v. 
Snow,  6  New  Eng.  Bep.  102, 146  Mass.  168;  Fonda  v. 
Van  Home,  15  Wend.  681;  Knox  v.  Flack,  22  Pa.  887; 
Saunderson  v.  Marr,  1  H.  BL  75. 

The  court  could  not  make  it  good,  though  there 
appeared  circumstances  of  fraud  on  the  part  of  the 
infant.  Saunderson  v.  Marr,  1  H.  BL  75;  Knox  v. 
Flack,  22  Pa.  887;  Fonda  v.  Van  Home,  16  Wend. 
686;  Waples  v.  Hastings,  8  Harr.  (DeL)  403;  Bennett 
▼.  Bavto,  6  Oow.  888. 

5  L.  H.  A. 


ObUoatlon  of  persons  dealing  with  infcmts. 
Every  person  who  deals  with  an  infant  to  bound,, 
at  hto  peril,  to  inquire  and  ascertain  the  real  oir- 
oumstances  of  the  infant,  and  whether  he  to  in  a 
situation  to  bind  himself  by  a  contract  for  neces- 
saries. Kline  V.  L^Amoureux,  2  Paige,  419;  Perrin 
V.  Wilson,  10  Mo.  451;  Story  v.  Pery,  4  Oar.  &  P.  68S» 
19  Eng.  C.  L.  608;  Ford  v.  Fotherglil,  1  Peake  N.  P. 
280 ;  Cook  v.  Deaton,  8  Car.  &  P.  114, 14  Eng.  C.  L. 
232. 

In  all  cases  the  credit  must  be  originally  given  Uy 
the  infant,  in  order  to  render  him  liable,  although 
the  articles  wen^  actually  necessary.  'Bing.  In- 
fancy, 86,  note  1;  Vamey  v.  Young,  11  yt.  268; 
Slmms  v.  Norris,  6  Ala.  42 ;  Dunoomb  v.  Tlckridge, 
Aleyn,  94;  Smith  v.  Young.  2  Dev.  A  Bat.  L.  26; 
Maddox  v.  Miller,  1  Mauie  &  8.  788;  Burghart  v. 
Angerstein,  6  Car.  &  P.  680, 26  Eng.  a  L.  600;  Burg- 
hart V.  HalL  4  Mees.  &  W.  727;  Walling  v.  Toll,  9 
Johns.  141;  Bivers  v.  Gregg,  6  Bich.  Eq.  274;  Bundei 
V.  Keeler,  7  Watts,  287;  Nicholson  v.Wilbora,  18  Ga. 
467;  Sinklear  v.  Emert,  18  111.  68. 

Persons  are  affected  with  constructive  notioe,  of 
the  incapacity  of  infants  to  convey,of  those  through 
whom  they  claim  title.  Gray  ▼.  Tnrley«  8  West. 
Bep.  874, 110  Ind.  264. 

Pleadings  in  action  aoatfut  infant. 

.  The  pleadings  in  an  action  against  an  infant  for 
necessaries  are  to  be  construed  by  the  same  rules 
which  govern  other  cases.  Huggins  v.  Wiseman, 
Carthew,  110;  Tyler,  Infancy,  126. 

In  an  action  upon  the  note  infancy  maybe  plead- 
ed,  when  the  consideration  may  be  inquired  into, 
and  a  recovery  had  to  the  extent  of  the  liability  for 
the  tort.    Bay  v.  Tubbs,  60  Vt.  688. 

In  all  cases  when  infancy  to  set  up  as  a  defense  to 
an  action,  the  burden  to  on  the  defendant  to  prove 
hto  infancy  at  the  time  of  the  transaction.  Thomp- 
son V.  Ketoham,  8  Johns.  190;  Cutler  v.  Wright,  0 
N.  Y.  472, 486. 
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not  inTolved  in  that  case.  We  apprehend, 
however,  the  better  doctrine  to  be,  that  an  in- 
laiiit  msj  make  an  express  written  contract  for 
DeoeBsariea,  upon  which  he  may  be  sued;  but 
that  by  showinff  the  price  agreed  to  be  paid 
was  unreaaonaUe  he  can  reduce  the  recovery 
to  a  Just  compensation  for  the  necessaries  re- 
ceived by  him.  It  is  to  his  benefit  to  hold  the 
express  contract  not  void  but  voidable;  for,  if 
it  be  voidable  merely,  he  can  secure  the  ad- 
vantage of  a  good  Mffgain,  and  may  relieve 
himself  if  it  be  a  bad  one;  while,  on  the  other 
hand,  to  hold  it  void  would  deprive  him  of  the 
benefit  of  an  advantaj^eous  contract  It  would 
seem  that  it  is  for  this  reason  that  the  tenden- 
cy of  judicial  decision  is  to  hold  infants'  con- 
tracts not  void,  but  voidable.  We  understand 
it  to  be  only  where  it  appears  to  the  court  that 
it  is  prejudicial  to  the  infant  that  his  contract 
will  be  held  wholly  void.  In  accordance  with 
these  principles  it  seems  to  be  generally  con- 
ceded that  an  infant  may  make  a  mortage  of 
bis  lands,  which,  however,  he  may  avoid  upon 
attaining  his  majority.  Boston  Bank  v.  Ghamr 
berlin,  15  Mass.  220;  Huthovrd  v.  Oummings,  1 
Me.  11;  Palmer  v.  MiUer,  25  Barb.  890. 

Upon  the  question  of  effect  of  giving  the 
mortgagee  a  power  of  sale,  we  have  had  more 
difiiculty.  Tile  great  weight  of  authority  is  to 
hold  an  infants'  naked  power  of  attorney  void, 
hut  the  rule  is  different  when  the  power  is 
coupled  with  an  interest  Schouler,  Dom.  ReL 
§406. 

Upon  the  precise  point  before  us  we  have 
found  no  decision.  In  Tfieker  v.  Mordand,  85 
U.  S.  10  Pet  58  [0  L.  ed.  845],  the  question 
came  up,  but  it  was  there  held  that  if  the  in- 
fitirument  was  only  voidable  it  had  been  avoid- 
ed,— ^80  that  it  was  not  necessary  to  decide 
whether  it  was  wholly  void  or  not.  The  rea- 
soning of  Mr,  Justice  Story,  who  delivered  the 
opinion  and  very  fully  oiscussed  the  point, 
would,  however,  seem  to  lead  to  the  conclusion 
that  a.  mortgage  with  a  power  of  sale,  executed 
by  an  infant,  was  voidable  only. 

Recurring  to  the  case  before  us,  we  cannot 
say  that  it  was  not  to  the  benefit  of  the  mort- 
gagor,  in  order  to  secure -the  services  of  an  at- 
torney to  defend  him  a^inst  a  charge  of  an 
infamous  crime,  to  stipulate  for  a  fixed  fee,  and 


to  secure  it  by  a  mortgage  upon  his  property 
with  a  power  of  sale,  we  think,  however, 
that  not  only  the  mortgage  but  also  the  sale 
made  under  the  power  contained  in  it,  were 
subject  to  be  defeated  by  the  payment  either 
of  the  agreed  fee  or  a  less  amount  if  sudi 
should  be  a  reasonable  compensation  for  the  at- 
torney's services.  If  the  infant  had  conveyed 
the  land  absolutely  as  a  fee,  his  deed  would 
not  have  been  void,  but  he  could  have  avoided 
it  within  a  reasonable  time  after  coming  of  full 
age  upon  payment  of  a  lust  compensation  for 
the  services  rendered  by  his  ffrantee.  We  think 
the  same  rule  should  apply  m  this  case. 

But  it  a[>pears,  here,  that  although  Lightfoot 
attained  ms  majority  in  1885,  he  did  no  act 
disapproving  his  contract  until  his  sale  to  Mo- 
Adoo  which  occurred  about  one  year  there- 
after. He  at  no  time  paid  or  offered  to  pav 
anything.  Under  the  rule  of  decision  in  this 
State,  he  should  have  offered  to  pay  appellant's 
fee  within  a  reasonable  time  after  attaining  his 
majority,  and  having  failed  to  do  this,  the 
court  l>elow  properly  held  that  he  was  pre- 
cluded &om  avoiding  the  conveyance. 

It  is  complained  that  the  decree  does  not  ^x 
the  interests  of  defendants  Mrs.  McAdoo  and 
Mrs.  Askey  in  the  land  in  controversy.  The 
judgment,  however,  decrees  one  third  of  the 
lana  to  plaintiff  and  the  remainder  to  these  de- 
fendants; and  orders  that  it  be  divided  equally 
between  the  three.  This  sufSciently  shows 
that  each  was  decreed  a  one-third  interest 

J.  L.  Lightfoot  intervened  in  the  suit  and  at 
the  trial  withdrew  his  plea  of  intervention .  He 
was  on  the  final  judgment  decreed  to  pay  the 
costs  incurred  by  him.  There  was  no  error  in 
this.  It  was  also  properly  adjudged  that  the 
plaintiff  should  recover  bis  costs  of  the  defend' 
ants,  and  that  the  .costs  of  the  partition  should 
be  equally  divided  among  the  parties  to  whom 
ttie  land  was  decreed. 

If  there  was  any  error  in  the  action  of  the 
court  upon  the  supplemental  petition  of  plain- 
tiff in  answer  to  the  intervention  of  Lightfoot, 
it  did  not  in  any  manner  affect  the  ngbts  of 
appellants  upon  the  trial. 

There  being  no  error  in  the  proceedings  of 
the  court  below  which  has  operated  to  the  prej- 
udice of  appellants,  the  judgment  is  affirmed. 
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Anastasia  HENRY 
CITY    OF   NEWBURYPORT. 


t.   An 


(....Haas. — ) 

owner  of  land  attuated  in  the  ▼!- 
c^tide-'water  has  not  the  rifftat  to  have 


NocB.^JB<Brhor  commiMfonerB;  stiparvMon  c/  tf(te- 

The  OolODj  Ordinanoe  of  1M7  provides  that  the 
vroprfetors  shall  not,  by  the  Ubeirty  given  them  to 
flnnp  the  flats,  have  power  to  stop  or  hinder  the 
of  boats  or  other  vesBels  in  or  throufl:h  any 
or  coves,  to  other  men*8  houses  or 
lands  CAna  Charter,  148, 140);  and  it  is  within  the 

5L.RA. 


the  water  flow  over  the  premises  of  others  own- 
ing flats  or  the  shore  between  hi^rh  and  low- water 
marks  to  his  own  land. 

8.  The  ordinanee  of  1647»  ^vhieh  g^ve 
to  the  proprietor  of  the  upland  property 
in  the  shore  oetween  high  and  low-water  mark, 
secured  to  such  proprietor,  not  merely  an  ease- 
ment but  a  property  in  the  land  in  fee,  with 
power  to  reclaim  it  by  building  wharves  so  as  to 


authority  of  the  Leglalataxe,  for  the  benefit  and 
security  of  public  navigable  waters,  to  regulate  the 
building  of  structures  under  navigable  waters, 
wherever  the  tide  ebbs  and  flows.  Ck>m.  v.  Alger, 
7  Gush.  68:  Atty-Gen.  v.  Woods,  106  Mass.  488. 

The  Leglslatare  established,  by  the  Statute  of  1886, 
the  board  of  harbor  oommissionen,  and  by  section  8 
intrusted  to  their  care  and  supervision/ ail  the  har- 


See  also  9  L.  R.  A.  510;  13  L.  R.  A.  25.-),  411 ;  18  L.  R.  A.  670,  679. 
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exclude  navigation,  provided  he  did  not  cut  off 
his  nelfirhbon*  aocesB  to  their  houses  or  lands. 

B.  The  owner  of  lands  not  acoeasible  by 
naviffation  fironi  the  aea  has  no  cause  of 
complaint  because  of  being  deprived,  by  the  erec- 
tion of  wharves  or  by  the  filling  up  of  flats,  of 
the  ebb  and  flow  of  the  tide  to  his  premises  or  the 

'  right  thereby  to  drain  over  the  lands  of  others. 

4.  The  Massachusetts  Statutes  <»f  1866, 

chap.  149,  as  embodied  hi  Public  Statutes,  chap.  9, 
giving  to  the  harbor  commissioners  the  care  and 
supervision  of  the  tide-waters  and  the  flats,  con- 
fers no  additional  rights  upon  adjacent  or  con- 
terminous proprietors. 
6.  If  the  defendant  has,  under  the  stat- 
ute, created  a  public  nuisance,  it  is  to  be 
redressed  by  indictment^and  there  is  no  liability 
to  the  plaintiff  therefor. 

6.  An  individual  can  only  maintain  an 
action  for  damages  by  reason  of  a  nuisance 
when  some  right  of  his  own  has  been  invaded. 

7.  The  plaintur  in  this  action  cannot 
mflrintfa***  an  action  of  tort  against  the  de- 
fendant for  filling  up  a  landing  place  on  tne  Mer- 
rimao  River  and  thereby  cutting  off  the  plaintiff 
from  her  alleged  right  to  drain  into  tide- water 
which  had  been  accustomed  to  flow  up  to  her 
premises* 

(September  6, 1889.) 

ACTION  of  tort  againRt  the  defendaiit  for 
fillioff  up  a  town  TandiD?  on  the  Merrimac 
River  and  thereby  cutlingoff  the  plaintiff  from 
her  alleged  right  to  drain  into  tide-water.  Ex- 
ceptions sustained. 

Trial  in  the  superior  court  before  Thompsoo, 
J. ,  where  the  jury  found  for  the  plaintiff,  and 
defendant  excepted. 

The  facts  appear  in  the  opinion. 

Messrs,  H.  F.  Hurlburt  and  H.  L  Bart- 
lett,  for  plaintiff: 

The  main  work  must  be  ultra  vires  to  sus- 
tain the  defense. 

Dillon,  Mun.  Corp.  8d  ed.  §  968. 

If  the  agents  of  the  city  tortiouslj  dumped 
the  ashes  and  rubbish  on  this  landing  to  the  in- 
jury of  the  plaintiff  the  city  is  liable. 

Dillon,  Mun.  Corp.  8d  ed,  ^  971;  Hawks  v. 
Charlemont,  107  Mass.  414;  TJiayer  v.  Boston, 
19  Pick,  511;  Bullivan  v.  Holyoke,  185  Mass. 
277. 

If  the  work  was  not  wholly  ultra  vires  and 
was  preTiously  authorized  or  subsequently  rati- 
fied by  the  city, — was  adopted  by  it,  done  by  its 
authority,— the  city  is  liable. 


Dillon,  Mun.  Corp.  8d  ed.  §  972;  Thaiyer  r. 
Boston,  supra. 

The  doing  of  this  work  as  it  was  done  ob- 
structed the  public  landing,  caused  a  public 
nuisance  for  which  an  indictment  would  lie, 
and  for  the  plaintiff  her  private  action  for  her 
private  and  special  injury. 

Brayton  v.  FaU  River,  113  Mass.  218. 

The  owner  of  land  bordering  ^upjon  the  sea 
may  lawfully  throw  refuse  matter  into  it  pro- 
vided he  does  not  create  a  nuisance  to  others. 

Gray,  J,,  in  HaskeU  v.  Jfiaw  Bedford,  108 
Mass.  214. 

All  the  cases  in  this  Commonwealth  where 
cities  have  been  held  liable  for  nuisance  by  dis- 
charging sewers  and  the  like  have  been  cases 
where  the  nuisance  was  caused  by  the  amount 
of  deposits  therefrom. 

Ibid,;  Proprietor^  of  Locks  and  Canals  v. 
Lau>ea,  7  Gray,  227. 

The  plaintiff  had  the  right  to  have  the  tide 
ebb  and  flow  there  as  it  naturally  would,  and 
no  person  or  corporation  could  prevent  it  with- 
out the  consent  of  the  harbor  commissioners  or 
authority  from  the  Legislature. 

Pub.  Stat.  chap.  19.  See  Brayton  v.  FaU 
Biver,  supra. 

Messrs.  Frank  W.  Hale  and  N.  N. 
Jonest  for  defendant: 

Mere  use  of  the  landing  and  of  the  tide- water 
as  it  ebbs  and  flows  for  any  length  of  time  would 
give  no  such  rights  as  plaintiff  claims.  Even 
if  tJbe  drainage  of  her  premises  in  the  manner 
described  was  not  a  nuisance,  such  use  was 
without  the  knowledge  of  the  public  or  of  the 
defendant,  and  not  adverse  to  the  rights  of 
either. 

Parker  v.  Framingham,  8  Met.  260;  Thonuu 
V.  Marshfidd,  18  Pick.  240. 

The  plaintiff  has  no  such  right  of  drainage 
merely  because  her  premises  are  so  situated 
that  it  is  convenient  for  her  to  so  drain  her 
premises. 

Baker  v.  Boston,  12  Pick.  184. 

If  the  act  complained  of  be  within  the  cor- 
porate authority,  the  corporation  may  or  may 
not  be  liable. 

Bom  Y.  Baltimore^  80  Md.  218;  McCarthy 
V.  Boston,  185  Mass.  197;  Cavanagh  y.  Boston, 
189  Mass.  426. 

The  jurisdiction  over  public  landings  and 
tide-waters  is  in  the  Commonwealth,  and  any 
assumption  of  authority  by  the  defendant  was 
void  and  illegal. 


tXMrs  and  tide- waters,  and  aU  the  flats  and  lands 
flowed  thereby  within  the  Commonwealth,  in  order 
to  prevent  and  remove  unauthorized  encroach- 
ments and  causes  of  every  kind  which  are  liable  to 
Interfere  with  the  full  navlffation  of  the  harbors, 
or  in  any  way  injure  their  cbannelB  or  cause  any 
leduction  of  their  tide-waters. 

By  section  4  '*all  persons  authorized  to  buUd  over 
tide-waters  any  bridge,  wharf,  pier  or  dam,  or  to 
fill  any  flats,  or  to  drive  any  piles  below  high-water 
mark,  who  have  not  already  begun  such  work, 
■hall,  before  beginning  it,**  give  notice  and  submit 
plans  of  the  propoead  work  to  the  harbor  commis- 
sioners and  obtain  their  approval  hi  writing,  who 
shall  require  oompensatton  therefor  to  their  satis- 
ftotion. 

Section  6  provides  that  **a]l  erections  and  works 
hereafter  made  without  authority  from  the  Legls- 
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lature  or  in  any  manner  not  sanctioned  by  the 
harbor  commissionerB  .  .  .  shall  be  considered  a 
public  nuisance  and  be  liable  to  Indictment  there- 
for.*' Cited  in  Atty-Gen.  v.  Boston  &  L.  R.  Co.  118 
Mass.  840. 

It  cannot  be  deemed  to  have  been  the  intention 
of  the  Legislature  that  an  undisclosed  purpose,  or 
even  a  plan  upon  paper,  of  work  intended  to  be 
done,  should  be  deemed  a  beginning  of  work  within 
the  meaning  of  the  Statute  of  18fl6,  so  as  to  exempt 
the  owner  from  the  supervision  of  the  harbor  com- 
missioners. Id. 

But  where  the  filling  in  is  in  pursuance  of  the 
power  conferred  upon  municipal  corporations  by 
a  subsequent  statute  and  according  to  the  plan  de- 
vised by  the  harbor  commissioners  acting  Jointly 
with  the  state  board  of  health,  the  above  rule  doea 
not  apply.   Atty-Qen.  v.  Cambridge,  119  Ifaas.  518. 
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Pnb.  Stat.  chap.  19;  Com.  v.  Tucker,  2  Pick. 
44;  Kean  v.  SUtmn,  5  Pick.  492;  Com.  v. 
Boaobury,  9  Gray,  527. 

That  a  public  landiDg  cannot  be  filled  with- 
ont  authority  from  the  Legislature  is  shown 
by  Acts  passed  from  time  to  time  authorizing 
each  acts;  e.  g.  Stat.  1878,  chap.  136. 

The  acts  of  the  defendant  therefore  had  a 
natural  and*  direct  tendency  to  injure  the  rights 
of  another,  irrespective  oi  any  negligence  in 
the  performance,  and  come  within  the  rule 
tbat  defendant  is  not  responsible  for  acts  not 
within  its  authority. 

Zefnon  v.  Newton,  134  Mass.  476;  Gushing 
V.  Bedford,  125  Mass.  526. 

It  cannot  be  assumed  that  this  proceeding 
was  in  accordance  with  the  powers  of  the  de- 
fendant over  matters  concerning  the  public 
health. 

Gregory  v.  New  York,  40  N.  Y.  273;  Edmy. 
People,  26  Mich.  221. 

If  tbe  defendant  had  authority  to  collect  and 
dispose  of  the  ashes  and  rubbisn  of  its  inhabi- 
tants, this  case  falls  within  the  rule  of  Hill  v. 
Boston,  122  Mass.  844  and  Tindley  v.  Salem, 
137  Mass.  171. 

The  work  was  "exclusively  and  purely  a 
matter  of  public  service  for  the  general  and 
common  good,"  or  it  was  done  under  "  the 
supposed  authority  of  illegal  and  void  votes." 

Jfbrt  Worth  v.  Crawford,  64  Tex.  202. 


ip  J,,  delivered  the  opinion  of  the 
court: 

Assuming  in  the  first  instance,  but  without 
so  deciding,  that  the  defendant  city  is  respon- 
sible for  the  filling  up  of  the  landing  place 
complained  of,  and  that  the  work  done  for  this 
purpose  is  to  be  treated  as  the  act  of  its  ser- 
vants, we  proceed  to  inquire  whether  any 
injury  has  iMsen  done  the  plaintiff  for  which 
she  is  entitled  to  a  remedy  by  this  action.  Her 
buildings  were  apparently  erected  partly  on  a 
ledge  and  partly  on  flats  forming  a  sort  of 
wharf  faced  with  stone  towards  the  water  and 
formed  of  solid  earth.  The  rear  and  one  side, 
which  were  faced  with  the  stone  wall,  were 
bounded  by  the  ancient  landing  and  the  tide 
was  accustomed  to  flow  across  it  and  the  flats 
connected  with  it  up  to  and  about  the  plain- 
tiflTs  premises  and  to  some  extent  flowed  into 
and  out  of  her  ceUar  until  the  filling  com- 
plained of.  There  was  no  evidence  that  the 
fining  was  done  in  any  negligent  or  improper 
manner.  She  had  no  title  to  any  part  of  the 
landing,  the  fee  of  which  was  claimed  by  the  de- 
fendant, nor  to  any  flats  between  her  premises 
and  low- water  mark.  The  plaintiff  had  been 
accustomed  to  drain  the  surface  water  and  the 
refuse  of  her  premises  into  tide- water  on  to  the 
landing  place  according  as  the  tide  was  in  or 
out,  and  drains  from  the  cellar  led  out  on  the 
flats;  she  had  also  a  row  of  privies  projecting 
over  the  edge  of  her  premises  so  that  the  drop- 
pings fell  on  to  the  landing  place  or  into  the 
water.  There  was  no  evidence  that  the  de- 
fendant knew  that  the  premises  were  thus 
drained  except  that  the  superintendent  of 
streets,  before  the  land  in  the  rear  of  the  prem- 
ises was  filled,  prevented  the  plaintiff  from 
digging  a  cess-pool  there  into  which  drains 
were  to  empty. 

There  was  no  access  to  the  plaintiff's  prem- 
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ises  by  water  and  thus  no  interference  tliere- 
with  oy  the  filling  of  the  landing;  but  she 
claims  a  right  to  have  the  tide  fiow  over  it  and 
up  to  her  premises,  so  that  she  may  thus  dis- 
pose of  her  8ewa,e;e. 

Even  if  the  filling  by  the  defendant  was  an 
unauthorized  act,  and  thus  a  nuisance,  the 
remedy  therefor  is  by  indictment,  unless  the 
plaintiff  shall  show  that  she  has  sustained 
some  special  and  peculiar  damage.  She  does 
not  show  this,  unless  she  has  shown  that  she 
has  a  ri^ht,  as  against  the  public  or  the  owner 
in  fee  of  the  landing-place,  to  have  the  water 
ebb  and  flow  over  it  and  the  flats  in  the  rear  of 
her  premises  which  are  a  part  of  it,  in  order 
that  she  may  continue  to  use  it — the  tide-water 
— as  she  has  heretofore  done.  Whether  she 
has  acquired  or  could  acquire  by  prescription 
a  right  to  an  ebb  and  flow  of  the  water  for 
this  purpose  over  the  lands  of  others  is  a  ques- 
tion not  before  us,  as  it  was  not  upon  any  such 
asserted  right  that  she  was  allowed  to  recover, 
nor  was  any  question  submitted  to  the  jury  in 
rdation  thereto.  Nor  does  the  instruction  of 
the  court  treat  the  inquiry  whether  the  defend- 
ant actually  own^  (as  it  ddmed  to  do)  the  fee 
of  the  landing  place,  as  of  any  importance. 

The  learned  judge  who  presided  held  that 
the  plaintiff  "  was  entitled  to  have  the  tide  ebb 
and  flow  up  to  her  premises  as  it  naturally 
would,  and  what  advantage  or  benefit  might 
accrue  especially  to  her  estate  by  reason  of  it 
she  had  a  right  to,"  etc.  *'  She  had  the  right 
to  have  the  water  flow  in  under  this  building 
if  she  saw  fit  to.  It  would  be  one  of  her  rights. 
She  had  the  right  to  have  the  tide  flow  in  and 
flow  out,  and  they  have  no  cause  of  complaint 
for  her  doin^  that." 

The  question  is  thus  presented  whether  it  is 
the  right  of  an  owner  of  land  situated  in  the 
vicinity  of  tide-water  to  have  the  water  flow 
over  the  premises  of  others  owning  flats  or  the 
shore  between  high  and  low- water  mark  to  her 
own.  The  ordinance  of  1647,  which  gave  to 
the  proprietor  of  the  upland  property  in  the 
shore  between  high  and  low- water  mark  to  low- 
water  mark  where  the  sea  did  not  ebb  more 
than  one  hundred  rods,  subject  to  the  public 
right  of  fishing,  fowling,  passage  over  the  same, 
etc.,  had  but  a  single  reservation  which  would 
prevent  its  inclosure,  *'that  such  proprietor 
shall  not  by  this  liberty  have  power  to  stop  or 
hinder  the  passage  of  boats  or  other  vessels  im 
or  through  any  sea,  creeks  or  coves,  to  other 
men's  houses  or  lands."  Anc.  Charter,  148, 
149. 

This  secured  to  such  proprietor,  not  merely 
an  easement,  but  a  property  in  the  land  in  fee, 
with  full  power  to  reclaim  the  flats  by  building 
wharves  or  inclosing  them  so  as  to  exclude 
navigation  provided  ne  did  not  wholly  cut  off 
his  neighbors'  access  to  their  houses  or  lands. 
He  could  erect  wharves  or  other  structures 
thereon,  could  fill  up  the  same  and  plant 
stakes  thereon  even  to  the  obstruction  of  the 
public  right  of  fishing.  Obviously,  every  erec- 
tion on  such  flats  would  interfere  to  some  ex- 
tent with  the  pre-existing  right  of  navigation^ 
but  it  has  been  deemed  a  reasonable  construc- 
tion of  the  proviso  in  the  ordinance  in  view  of  its 
purpose  to  encourage  the  building  of  wharves, 
etc.,  to  hold  that  so  long. as  no  one  other 
proprietor  was  deprived  of  access  to  the  sea 
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thereby,  they  might  lawfully  be  erected. 
Com,  V.  Raxbury,  9  Gray,  451,  519,  authorities 
cited  and  Twtes, 

The  Legislature  could,  for  the  protection  of 
the  rights  of  the  public  in  navigation,  or  for  the 
secunty  of  the  coast,  regulate  the  use  of  the 
territory  between  high  and  low-water  mark, 
and  could,  without  compensation,  prohibit 
taking  gravel  from  a  beach  or  building  u]^n 
flats,  whenever  in  its  opinion  such  prohibition 
was  necessary.  Oom.  v.  Tewkt^ry,  11  Met.  65; 
Com,  V.  Algir,  7  Cush.  53,  82, 104;  AUy-Qen. 
V.  Boston  Jb  L,  R.  Co,  118  Mass.  845-849. 

While  the  object  of  the  ordinance  has  often 
been  declared  to  be  the  erection  of  wharves  and 
similar  structures  and  the  reclaiming  of  the 
flats,  we  have  found  no  case  in  which  it  has 
been  held  that  the  owner  of  lands  not  accessible 
by  navigation  from  the  sea  had  any  cause  of 
complaint  because  of  having  been  deprived,  by 
the  erection  of  wharves  or  other  solid  struct- 
ures, or  by  the  fllling  up  of  flats,  of  theebbapd 
flow  of  the  tide  lo  his  premises  or  any  right 
thereby  to  drain  over  the  lands  of  others. 

Flats  and  the  beach  may  be  and  often  are  sold 
separately  from  the  upland,  and  the  only  pro- 
vision in  the  ordinance  which  limits  the  right 
of  the  owner  thereof  in  favor  of  other  propri- 
etors is  that  in  reference  to  access  by  the  water 
to  their  lands  already  quoted. 

In  DavidMn  v.  Boston  i&  M,  R,  Co,  8  Cush. 
91*105,  the  petitioners  were  the  owners  of  tide 
mills  across  whose  flats  the  respondents  had 
been  authorized  to  construct  a  railroad.  It 
was  contended  that  thev  had  a  right  to  have 
these  flats  kept  open,  and  to  the  free  and  imob- 
structcd  flow  and  reflow  of  water  over  them,  so 
that  when  deprived  thereof  by  the  construction 
of  the  railroad  they  would  1^  entitled  to  dam- 
ages therefor.  It  was  held  that  the  owners  of 
tide  mills  had  no  right,  either  against  the  public 
or  as  against  conterminous  or  adjacent  propri- 
etors, to  have  their  flats  kept  open  for  the  use 
of  their  mills,  but  only  to  the  flow  of  water  in 
the  channel  below  low-water  mark,  and  where 
the  tide  does  not  ebb.  "  The  adjoining  propri- 
etor," it  is  there  said,  "to  the  extent  of  one 
hundred  rods,  may  build  'solid  structures  and 
thus  obstruct  the  flow  and  reflow  of  the  tide, 
without  objection,  provided  he  does  not  wholl  v 
cut  off  his  neighbor '«  access  to  his  house  or  land ; 
and  if  the  mill-owner  or  conterminous  proprir 
jetor  suffers  in  consequence,  it  is  damnum 
abwae  injuria," 

We  .^ave  discussed  the  case  at  bar,  thus  far, 
without  reference  to  the  Statute  of  1866,  chap. 
149,  which,  with  the  amendment  Uiereto,  is 
embodied  in  Pub.  Stat.  chap.  19.  By  this  stat- 
ute "  the  general  care  and  supervision  of  all  the 
harbors  and  tide-waters,  and  of  all  the  flats 
within  the  Commonwealth/'  with  certain  ex- 
ceptions, is  intrusted  to  three  harbor  commis- 
sioners. The  erection  of  all  structures  and  the 
fllling  of  all  flats  below  high-water  mark  is  to 
be  done  only  by  license  from  them,  under  tlieir 
supervision  and  subject  to  such  terms  as  they 
mav  nrescribe 

Fub.  Stat.  chap.  19,  §  17,  provides:  "  Every 
erection  and  work  made  or  done  within  tide- 
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water  without  authority  from  the  general  court 
or  from  said  board,  or  in  a  manner  not  sanc- 
tioned by  said  board,  where  a  license  is  required 
as  hereinbefore  provided,  shall  be  considered  a 
public  nuisance  and  liable  to  indictment  as 
such,"  or  the  same  may  be  restrained  by  in- 
junction at  the  suit  of  the  Attorney-General  or 
district  attorneys  within  their  respective  dis- 
tricts, upon  the  direction  of  the  )iarbor  com- 
missioners. 

While  this  statute  materially  diminishes  the 
ri^ht  of  owners  of  flats  in  re^;ard  to  the  erection 
01  structures  upon  or  the  flUmg  up  or  inclosure 
thereof,  it  confers  no  additional  rights  upon 
adiacent  or  conterminous  proprietors.  If  tho 
defendant  has,  under  the  statute,  created  a 
public  nuisance,  there  is  no  liability  therefor  to 
the  plaintiff.  The  infringement  of  the  public 
right  is  to  be  redressed  by  indictment  or  other 
public  proceeding  as  for  an  injunction.  While, 
if  an  individual  suffers  a  special  and  particular 
damage  by  reason  of  a  nuisance  committed  b^ 
another,  he  may  maintain  an  action  therefor,  it 
can  only  be  so  when  some  right  of  his  own  has 
been  invaded. 

The  statute  did  not  give  the  plaintiff  any  right 
to  the  ebb  and  flow  of  the  tide  water  over  de- 
fendant's land  to  her  own.  It  was  passed  for 
a  public  purpose, — the  preservation  and  security 
01  the  coasts  and  harbors  and  for  the  beneflt  of 
navigation, — but  it  left  the  rights  of  adjacent 
and  conterminous  proprietors  tnter  sese  as  they 
before  existed.  If  the  act  done  by  the  defend- 
ant was  wrongful,  it  was  a  wrong  of  which' only 
the  public  could  complain. 

Nor  is  the  fact  that  the  plaintiff  was  actually 
enjoying  the  ebb  and  flow  of  the  tide  for  tfaiie 
pnrposesof  her  drainage,  when  the  fllling  took 
place,  important,  unless  she  had  a  right|to  have 
it  continued.  She  has  no  right  to  have  it  contin- 
ued. She  has  sustained  no  private  or  individual 
wrong. 

In  Bre^d  v.  Lynn,  126  Mass.  867,  the  owners 
of  a  wharf  and  dock  who  had^dredged  out  a 
channel  from  their  dock  to  some  extent  over 
flats  belonging  to  others,  and  beyond  the  limits 
of  their  own  ownership,  which  channel  was  in- 
jured and  filled  up  by  Uie  discharge  of  sewage 
from  a  common  sewer  into  the  dock,  were  en- 
titled to  recover  so  fai*  as  the  injury  was  within 
the  limits  of  their  ownership,  but  not  beyond. 
The  fact  that  they  had  prepared  this  channel 
on  the  lands  of  others  gave  them  no  special 
right  that  it  should  be  kept  open  and  clear, 
although  its  fllling  seriously  interfered  with 
access  to  their  wharf. 

The  instruction  that  the  plaintiff  had  a  ri^ht 
to  the  ebb  and  flow  of  the  tide  over  the  landing 
place  and  flats  to  and  over  her  premises  was,  in 
the  opinion  of  a  majority  of  the  court,  erro- 
neous. Unless  she  had  such  a  right  the  loss  or 
inconvenience  she  sustained  did  not  proceed 
from  any  injury  inflicted  by  the  defendant  of 
which  the  plaintiff  can  complain. 

The  view  we  have  taken  of  the  question  ren- 
ders it  unnecessary  to  consider  the  other  ezcep 
tions  presented. 

Exceptions  sustained. 


1889. 


Rbichbrt  v.  St.  Louis  A  Sah  Francisco  R.  Co. 
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August  REICHERT  et.  aL,  Appts,, 

ST.  LOUIS  &  SAN  FRANCISCO  R  CO- 

( Ark. ) 

J..  Where  the  jrabllc  hmm  only  an  eaae- 
ment  in  a  streiet  and  the  fee  u  retained  by 
the  adjacent  owner,  the  Legialatuie,  or  a  muni- 
cipality, cannot  authorize  a  8team  ralhroad  to  be 
constructed  thereon  against  the  will  of  the  ad- 
joining owner  without  oompensation  to  him. 

IB.  Where  a  land-owneTf  knowing  that  a 
railway  eompany  has  entercm  on  a 
street  adjoining  his  land  under  a  city  ordi- 
nance, and  Is  constructing  its  road  thereon,  per- 
mits it  to  go  on  and  expend  large  sums  of  money 
in  the  construction  of  its  road,  and  to  fuiJy  cod- 
struct  the  same,  and  to  use  such  street  for  its 
railroad,  for  over  three  years,  without  objection 
on  his  part,  he  is  estopped  from  bringing  an  ac- 
tion of  ejectment  against  the  company  for  its 
entry  and  use  of  the  street. 

• 

(Junel,  1889.) 

APPEAL  b^  plaintiffs  from  a  judgment  of 
the  Circuit  Court  of  Sebastian  County  in 
favor  of  defendant  dismissing. the  complaint  in 
-an  action  brought  to  recover  possession  of  that 
part  of  the  street  occupied  by  defendant's  road- 
ted.     Ajpnned. 

The  facts  are  stated  in  the  opinion. 

Me»rs.  Martin  &  MeDonoag^h,  for  ap- 
pellants: 

The  owner  of  land  upon  a  highway  in  Ar- 


kansas owns  the  land  in  fee  to  the  middle  of 
the  highway  subject  to  the  public  easement. 

Taylor  y.  Armstrong,  24t  Ark.  103,  and  cases. 

This  applies  to  streets  as  well  as  to  other 
public  highways.  The  abutting  lot-owner 
owns  the  tee  to  the  middle  of  the  street.  The 
plaintlfTs,  the  owners  of  lots  8,  9,  10,  bl.  8, 
fronting  on  Ozark  Street,  own  the  fee  in  said 
street  to  the  middle  thereof. 

ProUman  v.  Indianapolis  db  C.  R,  Co.  9  Ind. 
467;  Cox  v.  Louisville,  N,  A,  <fe  G.  B,  Go,  48 
Ind.  178;  Sedg.  &  W.  Trial  of  Title,  §§  182, 
136;  Terre  HauU  iSb  8.  E,  it  Go.  v.  Bodd,  89 
Ind.  128;  3  Washb.  Heal  Prop.  4th  ed.  426,  429 
and  cases;  2  Dillon,  Mun.  Corp.  §  658;  8  Kent, 
Com.  13th  ed.  488,  484  and  notes. 

An  intention  to  the  grantor  to  reserve  the 
fee  in  himself  would  be  contraiy  to  universal 
practice;  and  it  was  said  in  Peck  v.  Smith,  1 
Conn.  108,  that  there  was  no  instance  where 
the  fee  of  a  highway  as  distinct  from  the  ad- 
joining land  was  ever  retained  by  the  vendor. 

BiceY.  Woi'cester  Co.  11  Gray,  288,  note;  Bos- 
ton V.  Bichardson,  18  Allen,  146;  Cincinnati  v. 
WhiU,  81  U.  S.  6  Pet.  442  (8  L.  ed.  452);  Terre 
Haute  d  J.  B.  Co,  v.  Scott,  74  Ind.  29, 8  Anu 
&  £ng.  R.  R.  Cas.  208. 

A  note  to  this  case  reviews  the  whole  doc- 
trine. To  prevent  the  fee  in  the  street  going 
with  the  abutting  lot,  there  must  be  language 
expressly  excluding  it.  A  description  by  metes 
and  bounds  or  by  number  will  not  exclude 
the  fee  to  the  street. 

3  Kent,  Com.  434,  note;  Thompson,  High- 
ways, 25-27;  Wager  v.  Troy  Union  A  O?.  26 
N.  Y.  529;  Pettiboney.  Eamilton,  40  Wis.  402. 


Note.— Xovul  taken  for  public  use ;  remedy  of 
owner  (s  statutory. 

Where  the  statute  permits  land  to  be  taken  for 
public  use,  and  provides  a  remedy  therefor,  such 
temedy  is  exclusive,  and  the  common-law  remedy 
is  merged  in  the  statutory  remedy.  Goloough  v. 
Nashville  Sf  N.  W.  K.  Co.  2  Head,  171;  Smith  v. 
Tripp.  UB.L11& 

This  rule  is  generally  adopted  by  the  courts  in 
the  various  States.  See  Dyer  v.  Tuscaloosa  Bridge 
€o.2  Port.  (Ala.)  296;  Johnson  v.  St.  Louis,  L  M.  & 
a  R.  Co.  as  Ark.  758;  Harper  v.  Richardson,  22  Cal. 
251;  Lafayette  PL  Road  Co.  v.  New  Albany  &  N.  a 
R.  Co.  18  Ind.  90;  Ind.  Cent.  R.  Co.  v.  Oakes,  190  Ind. 
9;  Greeu  v.  Boody,  21  Ind.  10;  Stodgill  v.  Chicago,  B. 
&  Q.  R.  Co.  48  Iowa.  26;  Daniels  v.  Chicago  &  N.  W. 
R.  Co.  86  Iowa,  129;  Mason  v.  Kennebec  &  P.  R. 
Co.  81  Me.  215:  Boothby  v.  Androscoggin  &  K.  R. 
€o.  51  Me.  818:  Gowen  v.  Penobscot  R.  Co.  il  Me. 
140;  Stowell  v.  Flagg,  11  Mass.  804;  Stevens  v.  Mid- 
dlesex Canal  Co.  12  Mass.  466;  Heard  v.  Middlesex 
Canal  Co.  5  Met.  81;  Perry  v.  Worcester,  6  Gray,  544; 
Teick  V.  Carver  Co.  11  Minn.  292;  Brown  v.  Beatty, 
34  Miss.  227;  Perley  v.  Boston,  C.  &  M.  R.  Co.  57  N. 
H.  212:  Orr  v.  Quimby,  64  N.  H.  S90;  Heoniker  v. 
Contoocook  Valley  R.  Co.  29  N.  H.  146;  Fumias  v. 
Hudson  River  R.  Co.  6  Sandf .  Ch.  551:  Calking  v. 
Baldwin,  4  Wend.  667;  Selden  v.  Delaware  &H. 
Canal  Co.  29  N.  Y.  684;  Little  Miami  R.  Co.  v.  Whit^ 
acre,  8  Ohio  St.  590;  Hueston  v.  Eaton  &  H.  R.  Co.  4 
Ohio  St.  666;  Molntlre  v.  Western  N.  C.  R.  Co.  67 
N.  C.  278;  Baker  v.  Hannibal  &  St  J.  R.  Co.  86  Mo. 
MS:  Clark  v.  Hannibal  &  St.  J.  R.  Co.  Id.  202;  Mo- 
Kinoey  v.  Monongahela  Nav.  Co.  14  Pa.  65;  Eehr  v. 
«chuylkUl  Nav.  Co.  69  Pa.  161;  Phlla.  W.  ft  B.  R. 
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Co.  V.  Williams,  54  Pa.  108;  Koch  v.  Williamsport 
Water  Co.  65  Pa.  288;  Fuller  v.  Edings,  U  Rich.  L. 
(S.  C.)  289;  Tenn.  &  A.  R.  Co.  v  Adams,  8  Head,  696; 
Intemat.  &  G.  N.  R.  Co.  v.  Benitos,  69  Tex.  826; 
Sabin  V.  Vermont  Cent.  R.  Co.  26  Vt.  868;  Vermont 
Cent.  R.  Co.  V.  Baxter,  22Vt.  865;  Sherman  v.  Mil- 
waukee, L.  S.  ft  W.  R.  Co.  40  Wis.  645;  Kennedy  v. 
Milwaukee  ft  St.  P.  R.  Co.  22  Wis.  581:  Pettibone  v. 
La  Crosse  ft  M.  R.  Co.  14  Wis.  448. 

But  in  Georgia  it  is  held  that  the  statutory  rem- 
edy is  not  exclusive.  Doe  v.  Georgia  R.  ft  Bkg« 
Co.l Ga.  524;  Atlantic  ft  G.  B.  Co.  v.  Fuller, 48  Qtu 
423.. 

Estoppelof  owner  hy  sOent  aequieseenee. 

If  the  land-owner  sufleis  a  railroad  company  to 
enter  upon  his  land  and  engage  in  constructing  its 
road,  without  having  complied  with  the  statute, 
and  suffers  it  to  go  on  and  expend  large  sums  of 
money  in  the  work  of  eonstructlon,  he  will  be 
thereafter  estopped  to  maintain  either  trespass  or 
ejectment,  and  will  be  regarded  as  having  acqui- 
esced in  the  entry.  Cairo  ft  F.  R.  Co.  v.  Turner,  31 
Ark.  494;  Lexington  ft  O.  R.  Co.  v.  Ormsby,  7  Dana, 
276;  Harlow  v.  Marquette,  H.  ft  O.  R.  Co.  41  Mich. 
886;  Pettibone  v.  La  Crosse  ft  M.  R.  Co.  14  Wis.  443. 

His  remedy  is  under  the  statute  by  bill  to  enjoin 
the  corporation  from  using  the  land  for  the  pur- 
poses of  its  road,  unless  it  pays  damages  to  the 
owner  within  a  time  specified  in  the  decree.  Ken- 
dall v.  Missisquoi  ft  a  R.  R.  Co.  65  Vt.  488;  Perkins 
V.  Maine  Cent.  R.  Co.  72  Me.  95;  Maxwell  v.  Bay 
City  Bridge  Co.  41  Mioh.  463:  Smart  v.  Portsmouth 
ft  a  R.  Co.  80  X.  H.  288;  Western  Pa.  R.  Co.  v. 
Johnston,  69  Pa.  290;  Dunlap  v.  Toledo,  A.  A.  ft  G. 
T.  R.  Co.  SO  Mich.  470. 


See  also  42  L.  R.  A.  466. 
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If  the  case  is  against  a  railroad  company, 
the  company  may  pay  for  the  right  of  way  at 
any  time,  and  that  ends  the  action  of  eject- 
ment; or  they  may  condemn  at  any  time  even 
after  judgment,  and  may  enjoin  the  Judgment 
or  execution  until  conaemnation  proceeding 
are  had. 

Goodtitle  v.  AUrer,  1  Burr.  188;  Southern 
Pac,  B,  Go.  V.  Reed,  41  Cal.  259;  WrifjM  v. 
Carter,  27  N.  J.  L.  76;  Dillon,  Mun.  Corp.  662 
-665;  Adams,  Eject  19-21;  8  Wait,  Act.  &Def- 
p.  68,  §§  4,  5;  Tyler,  Eject.  87;  Sedg.  &  W. 
Trial  of  Tide,  §§  180-135;  Jonett  v.  New  Or- 
leans &  8.  R.  Co,  <Si  Im.  A890.  70  Ala.  227; 
OcUteston  H.  dt  &  A.  R.  Co.  v.  Ffeuffer,  66 
Tex.  66;  Stewart  v.  Camden  <&  A.R.  Co,  221^, 
J,  L,  115;  Rorer,  Railroads,  305,  827,  330,  833, 
834, 842, 864;  Hursh  v.  First  Div.  St,  Paul  dt  P. 
/?.  Co.  17  Minn.  439;  Memphis  4t  C.  21  Co.  y. 
Payne,  87  Miss.  700;  Pearson  v.  Johnson,  54 
Miss.  259;  Pierce,  Railroads,  167  and  cases; 
Eolbert  v.  St.  Louis,  K.  C.  A  N.  R,  Co.  45 
Iowa,  28;  Wilmington  d  R.  R.  Co,  v.  High,  89 
Pa.  282;  Graham  t.  Columbus  dt  I.  C.  R,  Co. 
27  Ind.  260;  Smith  v.  Chicago,  A.  dk  St.  L.  R, 
Co,  67  El.  191;  Chicago  dt  I,  R.  Co,  Y.Hopkins, 
90  DL  816;  St.  Josejoh  db  D.  C.  R,  Co,  v.  Callen- 
der,  18  Ean.  496;  Jackson  y.  Centerville,  M.  db 
A.  R.  Co.  64  Iowa,  298;  MeClinion  v.  Pitts- 
burgh,  Ft,  W.  dt  C.  R.  Co,  66  Pa.  404;  Loop  v. 
Chamberlain,  20  Wis.  135;  Ruppert  v,  Chicago^ 
0,  db  St.  J.  R.  Co.  48  Iowa,  490;  Bothe  v.  Day- 
ton db  M.  R.  Co,  37  Ohio  8t.  147;  Terre  Eduts 
<fc  8,  E,  R  Co,  y.  Rodel,  89  Ind.  128,  46  Am. 
Rep.  164;  Peck  v.  Smith,  1  Conn.  108,  reported 
in  6  Am.  Dec.  216,  where  it  is  annotated;  Ang. 
Highways,  §  320;  Cooper  v.  Smith,  9  Sere.  & 
R.  26,  11  Am.  Dec.  658,  and  cases  cited  in 
note;  Alden  v.  Murdoch,  13  Mass.  256;  BisseU 
V.  N.  Y.  Cent.  R.  Co.  28  N.  Y.  61;  Carpenter 
V.  Oswego  db  S.  R.  Co,  24  K  Y.  665;  Jersey 
City  V.  Fitzpatrick,  30  N.  J.  Eq.  97;  Perry  v. 
JS'ew  Orleans,  M.  db  C,  R.  Co,  55  Ala.  413; 
Eaniels  v.  Cfdcago  db  N'.  W.  R.  Co,  85  Iowa, 
129;  Rcdfield,  Raib-oads,  385,  cases  and  note  2, 
364  and  cases. 

The  running  of  a  railroad  along  a  public 
highway  is  taking  the  private  property  of  the 
abutting  lot-owners,  and  a  steam  railway,  as  is 
the  defendant's,  is  an  additional  buraen  for 
which  compensation  must  be  made. 

Dillon,  Mun.  Corp.  707-727  and  cases  cited. 

The  Legislature  cannot  directly  or  indirectly, 
through  the  city  council,  authorize  the  rail- 
road company  to  take  this  private  property 
without  compensation.  » 

Const.  1874,  art  2,  §  22,  art.  12,  §  9;  MtO- 
hoUandy.  Ees Moines,  A.  db  W.  R,  Co.  60 Iowa, 
740;  Park  v.  Cliicago  db  S.  W,  R,  Co,  48  Iowa, 
636;  Drady  v.  Des  Moines  db  Ft,  B,  R.  Co.  57 
Iowa,  393;  Thompson,  Highwavs,  896,  and 
cases  there  cited;  2  Kent,  Com.  840,  note  y  and 
cases;  WiUiams  v.  N,  T,  Cent.  R.  Co.  16  N.  Y. 
109;  Southern  Pac,  R„  Co,  v.  Reed,  41  Cal.  259; 
Fordy.  Chicago  db  N.  W,  R,  Co.  14  Wis.  609; 
Indianapolis,  B.  db  W.  R.  Co.  v.  Eartley,  67 
III  439;  Dillon,  Mun.  Corp.  704,  note  1,  703 
and  cases,  726. 

Estoppels  are  of  three  kinds,  estoppels  by 
record,  by  deed,  and  in  pais, 

Bigelow,  Estoppel,  686-600. 

It  will  not  be  contended  that  this  is  either 
estoppel  by  record  or  by  deed.    If  estoppel  at 
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all  it  must  be  estoppel  in  pais.    It  has  none  of 
the  elements  of  estoppel  in  pais. 

Bigelow,  Estoppel,  693;  Jones  v.  Cowles,  26- 
Ala.  612;  Bramble  v.  Kingsbury,  89  Ark.  181; 
Read  v.    Walker,  18  Ala.   828;  McDowell  v. 
Oraliam,  8  Dana,  78;  Franklin  v.  Meyer,  86- 
Ark.  96. 

There  is  no  fraud  on  the  part  of  the  plain- 
tiffs, and  yet  the  very  ground  of  estoppel  is 
that  the  party  sought  to  be  estopped  has  done 
something  so  that  to  permit  him  to  do  the  con- 
trary would  be  a  fraud  upon  someone. 

Bigelow,  Estoppel,  600;  Taylor  v.  Zepp,  14 
Mo.  482,  55  Am.  Dec.  118. 

Estoppel  in  pais  is  where  the  party  sought  to 
be  estopped  has  acquired  some  advantage  or 
perpetrated  some  fraud  by  the  act  relied  upon 
to  stop  him. 

Gray  v.  AUen,  14  Ohio,  68,  46  Am.  Dec. 
622. 

It  is  nowhere  alleged  in  the  complaint  that 
defendant  acted  ana  constructed  its  roadbed 
and  other  works  upon  the  action  or  nonaction 
of  the  plaintiffs  as  an  inducement;  it  is  not  al- 
leged that  knowledge  or  "standing  by/'  as  de- 
fendant's counsel  are  pleased  to  call  it,  caused 
or  produced  the  action  of  the  defendant. 
Hence  it  can  be  no  estoppeL 

Ware  v.  Cowles,  24  Ala.  446,  60  Am.  Dec 
482.: 

There  can  be  no  estoppel  unless  tKb  railroad 
acted  or  was  induced  to  act  upon  the  knowledge 
or  so  called  "standing  by"  of  the  plaintiffs. 

Eeaney.  Risers,  9  Bam.  &  C.  677;  Wallis  v. 
Truesdell,  6  Pick.  466;  Jaekson  v.  Pixley,  9' 
Cush.  490,  67  Am.  Dec.  64  and  note;  Chautau^ 
qua  Co.  Bank  v.  White,  6  K  Y.  286,  67  Am. 
Dec  442;  Barham  v.  TurbeviUe,  782  and  note. 

Trespassers  acquire  title  and  become  absolute 
owners  of  land  in  less  than  seven  years. 

Boone,  Real  Prop.  253;  Eom  y.  Cole,  61  N. 
H.  287,  12  Am.  Rep.  Ill;  Simpson  v.  Pearson, 
81  Ind.  1;  Chandler  y.  White,  84  HI.  436; 
Brant  v.  Virginia  ,Coal  db  Iron  Co,  98  U.  S. 
826  (28  L.  ed.  927). 

Estoppel  in  pais  cannot  work  a  transfer  of 
title  in  land. 

Boone,  Real  Prop.  263,  note  21,  and  cases 
cited;  Eayes  v.  Livingston,  84  Mich.  884;  Dam9 
y.  Davis,  26  Cal.  28;  Mills  v.  Orates,  38  IlL 
466;  Ryder  y,  Flanders,  20  Mich.  344;  Doe  v, 
Walters,  16  Ala.  714;  Franklin  v.  Meyer,  36 
Ark.  96;  Bramble  v.  Kingsbury,  89  Ark.  131. 

The  allegation  of  the  fourth  defense  does  not 
assert  that  plaintiffs  misled  defendant.  Plain- 
tiffs are  not  therefore  estopped. 

Jotoers  V.  J^lps,  88  Ark.  466. 

Judge  English's  one  case  {Daniels  y,  Chicago* 
dt  K  W.  R,  Co,  85  Iowa,  129),  referred  to  in 
Cairo  db  F.  R  Go,  v.  Turner,  81  Ark.  494,  has 
multiplied  into  the  thousands;  and  they  were 
existing  even  at  that  time. 

Terre  Eaute  db  L  R.  Co,  v.  ScoU,  74  Ind.  29, 
8  Am.  &  Eng.  R.  R.  Cas.  208  and  note,  where 
every  point  in  this  case  is  discussed  at  length 
and  authorities  cited,  and  held  in  favor  of 
plaintiff  on  every  issue. 

Terre  Eaute  i  S  E.  R,  Co.  y.  Rodel,  89  Ind. 
128,  10  Am.  &  Eng.  R.  R.  Cas.  284. 

There  is  nothing  in  Cairo  db  F,  R.  Co.  v. 
Turner  to  the  contrary.  This  court  has  so 
held  since  the  Constitution  of  1874. 

Bentonville  R.  Co.  v.  Baker,  45  Ark.  252.. 


1889. 


Heichbrt  v.  St.  Louis  &  San  Frajjcisco  R  Co. 


IB^' 


The  case  of  Gray  v.  St.  Louis  d  S,  F.  B,  Co, 
Bi  Mo.  127,  Ib  not  in  point. 

Kanaga  y.  8t.  Louu,  L,  A  W.  B.  Co.  76  Mo. 
210,  is  not  authority  in  the  case  at  bar,  for  the 
reason  that  in  that'case  the  railroad  company 
entered  by  agreement  or  contract  with  the 
owner.  The  court  said:  *'If  the  owner  of 
land  encourages  or  permits  a  railroad  company 
to.  enter  and  construct  its  road  upon  his  land,, 
he  cannot  afterwards  maintain  nis  action  of 
ejectment  to  recover  the  possession  of  the  part 
so  taken  for  a  roadbed."  • 

In  BiObard  y.  Kansas  City,  8t.  J.  A  C.  B. 
B.  Go,  9S  Mo.  68,  the  point  in  issue  was  no 
more  parallel  witli  the  case  at  bar  than  the 
other  Missouri  cases. 

Provoli  y.  Chicago,  B.  L  dhP.  R  Co,  57  Mo. 
256,  is  not  in  point. 

The  company  took  the  land  under  a  contract 
with  the  owner. 

See  page  269  of  the  report, 
r  The  same  reasoning  applies  to  WiUiamston  & 
T.  R  Co,  y.  BatUe,  66  N.  C.  540;  Hornback  v. 
Cindnnaii  A  Z,  B,  Co.  20  Ohio  St.  81;  and 
£kirl  of  Jersey  y.  Briton  Ferry  Floating  Dock 
a?.  L.  R  7  Eq.  409. 

Walker  Y.  Chicago,  B.  I.  &  P.  B.  Co.  57  Mo. 
275,  is  a  yeiy  strong  case.  It  decides  the  prin- 
ciple inyoked  by  the  plaintiffs,  and  shows  the 
difference  in  the  cases  where  the  company  en- 
ters without  authority  and  consequently  as  a 
pure  trespasser,  and  where  it  enters  under  con- 
tract or  agreement,  and  afterward  fails  to  com- 
ply, or  it  enters  by  authority  of  a  condemna- 
tion suit. 

The  coiurts  should  not  be  ingenious  in  draw- 
ing inferences  of  a  waiver,  where  corporations 
are  to  be  benefited,  any  more  than  if  the  par- 
ties concerned  were  natural  i)ersons.  The  fact 
that  the  public  would  be  discommoded  by  the 
owner's  persistence  adds  nothing  to  the  pre- 
sumptions of  waiver. 

Evans  v.  Missouri,  2.  AN.  B,  Co.  67  Mo.  453. 

In  Arkansas  if  the  company  enters  without 
condemning  or  without  an  agreement  with  the 
owner,  it  is  a  trespasser,  and  the  owner  has  no 
remedy  under  the  statute.  He  is  driven  to  his 
action  at  common  law.  He  can  have  trespass 
or  ejectment,  and  whether  the  one  or  the  other 
the  object  and  the  result  must  necessarily  be 
the  same.  The  company  may  condemn  at  any 
time. 

Daniels  v.  Chicago,  I.  A  N,  B.  Co.  41  Iowa, 
62;  Conger  v.  Burlington  A  8.  W.  B.  Co.  41 
Iowa,  419;  Mills,  Em.  Dom.  §§  142,  148,  and 
cases  cited;  Jersey  City  y.  Fit^trick,  80  N.  J. 
EqJW. 

Where  the  land-owner  has  a  remedy  under 
the  statute  it  is  exclusive. 

Johnson  v.  8t.  Louis,  L  M,  A  8.  B.  Co.  82 
Ark.  758;  Cairo  AF.RCo.  v.  Tamer,  81  Ark. 
494;  Cairo  A  F.  B.  Co.  y.  Trout,  82  Ark.  26. 

It  has  likewise  held  that  where  the  statute 
provided  no  way  for  the  owner  to  have  the 
damages  assessed,  he  has  his  right  of  action  at 
common  law. 

WJdtehead  v.  Arkavuas  Cent.  B.  Co,  28  Ark. 
460;  BentonvUle  R  Co.  v.  Baker,  45  Ark.  252; 
LittU  Bock  A  Ft.  8.  B,  Co,  v.  McGehee,  41  Ark. 
204. 

Other  courts  have  said  that  when  his  statutory 
remedy  is  exhausted  he  may  have  his  action  at 
law. 
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Mills,  Em.  Dom.  §§  88,  90,  128;  Thompson,. 
Highways,  25;  JEvans  v.  Missouri,  2,  A  N.  B, 
Co.  supra. 

Later  New  Hampshire  authorities  hold  that 
ejectment  may  be  maintained. 

Ash  y.  Cummings,  50  N.  H.  591;  MeAulay  v. 
Western  Vt.  B.  Co.  88  Vt.  811. 

If  a  stranger  enter  on  the  land  of  another 
and  make  improvements  by  erecting  buildings, 
the  buildings  become  the  property  of  the  owner 
of  the  land. 

Crest  V.  Jack,  8  Watts,  238,  27  Am.  Dec.  853. 

A  right  of  way  in  Arkansas  must  be  founded 
upon  an  instrument  of  writing.    • 

Ang.  Watercourses,  §  285;  Sugd.  Vend,  and 
P.  8th  ed.  177,  note  1;  Washb.  Easem.  chap.  1^ 
§2;  Fuhr  v.  Dean,  26  Mo.  120;  Mansf.  Dig. 
IStatute  of  Frauds,  8371  and  cases. 

In  Illinois  the  fee  of  the  street  is  in  the  town,, 
and  for  that  reason  the  owner  cannot  maintain 
ejectment  against  the  railroad  in  the  street. 
Otherwise  the  doctrine  contended  for  by  plain- 
tiffs is  good  in  Dlinois. 

See  Chicago  A  L  R  Co,  y.  Hopkins,  90  LL 
816. 

He  may  maintain  ejectment  even  though  he 
may  stand  by. 

See  Chicago  A  2.  B.  Co.  v.  Hopkins,  90  HL 
822;  Memphis  A  C.  B.  Co.  v.  Payne,  87  Miss. 
700;  Henry  v.  Dubuque  A  P.  B,  Co.  10  Iowa, 
540;  Bloodgood  v.  Mohawk  A  H,  B,  Co.  18  Wend. 
9, 

The  possession  of  the  company  before  assess- 
ment of  damages  is  that  of  a  trespasser. 

Daniels  v.  Chicago,  2.  A  2^.  B.  Co.  41  Iowa» 
52;  Conger  v.  Burlington  A  8.  W.  B.  Co.  41 
Iowa,  419. 

The  fact  that  the  plaintiff  knowing:ly  per- 
mitted the  defendant  to  enter  upon  bis  land 
and  build  its  road  does  not  estop  him  from 
maintaining  an  injunction  restraining  the  de- 
fendant from  usin^  the  ^'^^ht  of  way  without' 
making  compensation  therefor.  There  is  no 
difference  in  principle,  in  this  respect,  in  a 
proceeding  by  injunction  and  an  action  of 
ejectment. 

Jackson  v.  CentervUle,  M.  A  A.  B.  Co.  64 
Iowa,  292;  McClintan  y.  IHttsburg,  Ft.  W.  A  C. 
B.  Co.  66  Pa.  404. 

Some  authorities  dted  hj  appellee  do  not 
apply,  because  the  Constitutions  were  not  like 
ours. 

Grgan  v.  Memphis  A  L,  RRCo,  (Ark.)  11 
S.  W,  Rep.  96, 

Messrs.  Claytoii»  Brissolara  &  Forres- 
ter, for  appellee: 

The  city  havio^i^  granted  permission  to  occupy 
Ozark  Street  by  virtue  of  an  ordinance,  entitled 
"An  Ordinance  Granting  Kight  of  Way  in 
and  through  the  City  of  Fort  Smith,  to  the 
Saint  Loms  &  San  Francisco  Railway  Com- 
pany," passed  and  approved  Januaiy  2, 1883 
(Dig^  of  Ordinances  of  Fort  Smith,  105), 
granting  the  right  of  way,  among  other  streets, 
along  and  upon  Ozark  Street,  and  the  General 
Assembly  of  the  State  of  Arkansas  having 
made  valid  all  such  rights  of  way,  as  municu 
palities  may  have  conferred  (see  Acts  1883,  p. 
69,  §  1),  no  action  of  ejectment  will  lie  for  the 
additional  burden  Imposed  on  the  fee,  but  ap- 
X)ellant's  remedy  is  by  an  action  of  damages. 

LittU  Bock  A  Ft.  8.  B.  Co.  v.  McGehee,  41 
Ark.  202;  Bentontille  B.  Co.  v.  Baker,  45  Ark. 
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'262,  and  authorities  there  cited;  Ring  v,  M%»- 
Mwippi  Riter  Bridge  Co.  57  Mo.  496. 

The  Legislature  had  the  power  to  ratify  Uie 

•dty  ordinance  aforesaid,  even  if  the  dty  coun- 

.    oil  had  no  authority  to  pass  the  same,  under  the 

power  of  eminent  domain,  vested  in  the  State. 

1  Borer,  Baikoads,  497,  498,  509,  note  2; 
Cherokee  Nation  v.  Bouthem  Kan.  JS.  Q>.  88 
Fed.  Rep.  900. 

The  owners  of  town  property  may  dedicate 
it  to  puhlic  use,  as  streets,  and  the  fee-simple 
title  in  the  street  may  be  in  the  owner  of  the 
adjoining  lot;  yet  dominion  of  the  State  at- 
taches thereto,  and  the  Legislature  may  allow 
the  same  to  be  used  for  raOroads  in  such  man- 
ner and  on  such  terms  as  it  may  deem  proper. 

1  Rorer,  Railroads,  508,  tioU  1,  509,  noU  1, 
497;  Dewoer  v.  Bayer,  7  Colo.  118, 28  Am.  Law 
Reg.  N.  S.  440,  and  note. 

The  allegations  contained  in  the  4th  para- 
graph of  the  answer  constitute  a  valid  defense 
to  appellants'  cause  of  action. 

Taylor  V.  Chicago,  M,  <fe  8t.  P.  R,  Co,  68  Wis. 
^27,  22  Am.  &  Eng.  R.  R.  Cas.  128, 128,  note. 

The  right  to  eject  a  railroad  may  be  waived, 
or,  in  other  words,  the  land-owner  may  estop 
himself  to  the  right  to  the  land  and  be  relegated 
to  his  action  for  damages. 

Omaha  d  N.  N.  R.  Co,  v.  RedidcM6  Neb. 
818, 17  Am.  &  Eng.  R.  R.  Cas.  107,  and  au- 
thorities cited;  MeAulay  v.  Western  Vermont  R. 
Co,  88  Vt.  811;  Harl<nD  y,  Marquette,  H,  <fe  0, 
R,  Co.  41  Mich.  886;  HerUz  v.  Long  Island  R. 
Co.  18  Barb.  646;  Prooolt  v.  Chicago,  R.  1.  db 
P.  R,  Co,  57  Mo.  256;  Atty-Qen,  v.  NenaYork db 
L.  B,  R,  Co,  24  N.  J.  Eq.  49;  Pickert  v.  Ridge- 
Jield  Park  R,  Co,  25  N.  J.  Eq.  816;  Cairo  db  F. 
R,  Co.  V.  Turner,  31  Ark.  494;  Pettibons  v.  La 
Crosse  dk  M,  R.  Co.  14  Wis.  448;  Atidrews  v. 
Farmers  Loan  dk  Irust  Co,  22  Wis.  288;  Lex- 
ington db  0.  R.  Co,  V.  Ormt^,  7  Dana.  276; 
Jone»  V.  NevD  Orleans  db  8.  R,  Go.  db  Im.  Asso. 
70  Ala.  227,  14  Am.  &  Eng.  R.  R.  Cas.  225, 
note;  Erie  R,  Co.  v.  Delaware,  L.  db  W.  R,  Co. 
21  N.  J.  Eq.  288;  Taylor  v.  Chicago,  M.  db  St. 
P.  JR.  Co.  63  Wis.  827;  8taU  v.  AUanUc  City,  34 
N.  J.  L.  99;  Haskdl  v.  Neto  Bedford,  lOSJVIass. 
208;  8t.  Julien  v.  Morgan's  La.  db  T.  R.  Co.  35 
La.  Ann.  924,  21  Cent.  L.  J.  884r-886  mdnote; 
Paterson,  N,  db  ^.  T,  R,  Co.  v.  Kamlah,  4 
Cent.  Rep.  417.  42  N.  J.  Eq.  98,  28  Am.  & 
Eng.  R.  Cas.  250;  Lawrence  v.  Morgan's  La,  db 
T.  R,  <&  /S,  S,  Co.  89  La.  Ann.  427. 

Acquiescence  bars  the  right  to  bring  eject- 
ment 

Ooodin  V.  Cincinnati  dbW.  Canal  Co.  18  Ohio 
St  179;  Chapman  v.  Mad  River  db  L.  E.  R.  Co, 
6  Ohio  St.  136;  Pryzbylowiez  v.  Missouri  River 
R.  Co,  17  Fed.  Rep.  492;  Evans  v.  Missouri,  L 
db  N.  R,  Co,  64  Mo.  458;  Mills,  Em.  Dom.  2d 
^.  §§  140. 141.       . 

An  owner  of  land  who  knowingly  permits  a 
railway  to  be  constructed  upon  it  without  ob- 
jections is  estopped  from  recovering  possession 
of  the  land  so  used  by  such  railway. 

Lawrence  v.  Morgan's  La,  dbT.R.  db  S,  8,  Co. 
89  La.  Ann.  427,  4  Am.  State  Rep.  265,  269 
note;  Piatt  v.  Pa,  Co.  1  West.  Rep.  11,  43  Ohio 
St  240;  Teeqarden  r.  Davis,  86  Ohio  St.  608,  98 
Am.  Dec.  102,  note;  Cincinnati,  JS.  db  I.  R. 
Co.  Y,  Cliffdrd,  18  West.  Rep.  884, 113  Ind.  467; 
Ind,  B.  dbW,  R.  Co,  v.  McBroom.  13  West.  Rep. 
833,  114  Lid.  198;  2  Wood,  Railway  Law,  792. 
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A  license  may  be  inferred  from  the  acts  of 
the  parties  in  connection  with  the  silent  ac- 
quiescence of  the  plaintiff,  and  such  acquies- 
cence may  inure  as  a  license  by  estoppel. 

Abbott,  Tr.  Ev.  638. 

As  to  estoppel  see,  further — 

LitUe  Rock  db  N,  R.  Co,  y.  LiUle  Rock,  M,  R, 
db  T.  R,  Co,  86  Ark.  688. 


_         f «/".,  delivered  the  opinion  of 
the  court: 

The  appellants  are  the  owners  of  certain  lots 
in  Fort  Smith  that  abut  on  Ozark  Street.  In 
1883  the  appellee  constructed  its  railroad  along 
the  center  of  the  street,  and  since  then  has  used 
it  in  running  its  trains.  The  appellants  own- 
ing the  lots,  and  therefore  to  the  middle  of  the 
street,  brought  this  action  to  recover  posses- 
sion of  that  part  of  the  street  occupied  by  the 
appellee's  roadbed.  The  appellee  answered  in 
five  paragraphs.  The  appellants  demurred  to 
the  answer,  and  the  court  overruled  the  de- 
murrer to  the  third  and  fourth  paragraphs. 
The  appellants  "elected  to  stand  on  their  dcr 
murrer."  and  the  court  dismissed  their  com- 
plaint, with  costs. 

They  allege,  as  grounds  upon  which  to  re- 
verse the  judgment,  that  the  court  erred  in 
overruling  their  demurrer  to  the  third  and 
fourth  paragraphs  in  the  answer,  which  are  as 
follows: 

"3.  Defendant,  further  answering,  says  that 
on  the  2d  day  of  January,  1883,  the  city  coun* 
cil  of  the  City  of  Fort  Smith  granted  to  it,  by 
an  ordinance  passed  by  said  couocil,  the  ri^h^t 
of  way  over,  along,  and  upon  said  street;  that 
under  and  by  virtue  of  said  oixiinance,  and  the 
provisions  of  its  charter,  it  entered  upon  and 
constructed  its  roadbed  upon  said  street,  and 
has  continued  to  occupy  the  same  in  the  man- 
ner and  for  the  purpose  contemplated  by  its 
charter  and  the  said  ordinance;  that  on  the  1st 
day  of  March,  1888,  the  General  Assembly  of 
the  State  of  Arkansas  passed  an  Act  validating 
and  confirming  said  ordinance,  and  the  right 
of  the  defendant  thereunder,  and  defendant 
says  its  entry  upon  and  use  of  said  streets  and 
premises  as  a  right  of  wav  was  and  is  not 
wrongful,  and  that  plaintiffs  are  not  entitled 
to  have  and  maintain  their  said  action. 

"4.  Defendant,  further  answering,  says  that 
it  entered  upon  and  constructed  its  road  along, 
over  and  upon  said  street  as  claimed  by  plain- 
tiffs, and  built  its  station-house  and  established 
its  depot  for  the  City  of  Fort  Smith  at  the  in- 
tersection of  Ozark  Street  with  Walnut  Street, 
and  expended  large  sums  of  money  laying  its 
track,  acquiring  oepot  grounds,  and  erecting 
suitable  depot  buildiogs;  that  plaintiffs,  and 
those  under  whom  they  derive  their  alleged 
title,  bad  full  knowledge  of  the  aforesaid  facts, 
and  made  no  objection  to  the  occupancy  of 
said  street  bv  defendant  as  aforesaid,  although 
they  knew  that  the  use  and  occupancy  thereof 
was  essential  to  enable  the  defendant  to  reach 
its  depot  -with  its  trains  and  conduct  its  busi- 
ness. Wherefore  the  defendant  alleges  that 
plaintiffs  are  estopped  from  bringing  their  ac- 
tion in  this  cause." 

It  is  conceded  in  the  pleadings  that  the  ap- 
pellants hold  the  freehold  to  the  middle  of  the 
street,  subject  to  the  easement  of  the  public  to 
use  and  enjoy  it  as  a  street. 
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A  street  is  a  highway,  nothing  more,  over 
iirhich  the  people  have  a  right  of  passage.  The 
interest  of  the  public  in  it  does  not  comprehend 
«ny  interest  in  the  soil.  The  right  of  the  free- 
hold is  unaffected  by  establi^ing  the  highway. 
Its  use  by  every  citizen  must  be  appropriate  for 
the  purpose  for  which  it  was  intended, — that 
is,  of  transit,  with  such  stoppage  as  business, 
necessity,  accident,  or  the  ordinary  exigencies 
of  travel  may  require.  The  owner  of  the  free- 
hold ma;^  make  any  use  of  the  soil  not  incon- 
sistent with  the  public  easement;  and  any  use 
of  it  by  another,  which  is  not  within  the  scop^e 
of  the  easement,  is  an  infringement  of  his 
rights  for  which  he  may  invoke  the  ordinary 
legal  remedies.  Dataston  v.  Payne,  2  H.  Bl. 
527,  2  Smith,  Lead  Gas.  7th  Am.  ed.  144, 167; 
GoodtitU  V,  Alker,  1  Burr.  133;  TayJ^  v.  Arm- 
strong,  24  Ark.  102. 

The  appellee's  occupancy  and  use  of  the 
street  is  an  infringement  of  the  reserved  rights 
of  the  appellants  tberein,  unless  it  is  one  of  the 
modes  of  enjoying  the  easement  in  a  street 
contemplated  in  its  original  dedication.  Upon 
this  question  the  authorities  are  divided. 

Judffe  Dillon,  after  a  thorouj^h  and  discrimi- 
nating investigation  and  consideration  of  the 
authorities,  concludes  that  ''the  weight  of  ju- 
dicial authority  at  present  undoubtedly  is  that 
where  the  public  have  only  an  easement  in 
streets,  and  the  fee  is  retained  by  the  adjacent 
owner,  the  Legislature  cannot,  under  the  con- 
stitutional guaranty  of  private  property,  au- 
thorize a  steam  railroad  to  be  constructed 
thereon  against  the  will  of  the  adjoining  owner, 
without  compensation  to  him.  In  other  words, 
such  a  railway,  as  usually  constructed  and  op- 
erated, is  an  additional  servitude."  2  Dillon, 
Mun.  Corp.  p.  717. 

The  question  was  decided  by  the  Supreme 
Court  of  Massachusetts,  in  the  case  of  Spring- 
field V.  Conn,  River  R,  Oo,  4  Cush.  71,  and  Mr, 
Chief  J'ustiee  Shaw,  delivering  the  opinion  of 
the  court,  said:  "The  two  uses  are  almost,  if 
not  wholly,  inconsistent  with  each  other;  so 
that  taking  the  highway  for  a  railroad  will 
nearly  supersede  the  former  use  to  which  it 
had  been  legally  appropriated." 

The  Court  of  Appeals  in  New  York,  in  sev- 
eral cases,  has  announced  the  same  conclusion. 

In  the  case  of  Wager  v.  Troy  Union  R,  Go, 
25  N.  Y.  533,  the  court  says:  **It  is  quite  ap- 
parent that  the  use  by  the  public  of  a  highway, 
and  the  use  thereof  by  a  railroad  company,  is 
essentially  different.  In  the  one  case  every 
person  is  at  liberty  to  travel  over  the  highway 
in  any  place  or  parfr  thereof,  but  he  has  no  ex- 
clusive right  of  occupation  of  any  part  thereof, 
except  while  he  is  temporarily  passing  over  it. 
It  woul'l  be  a  trespass  for  him  to  occupv  any 
part  ot  the  highway  exclusively  for  anv  longer 
period  of  time  than  was  necessary  for  that  pur- 
pose and  the  stoppage  incident  thereto.  But  a 
railroad  company  takes  exclusive  and  perma- 
nent possession  of  a  portion  of  the  street  or 
highway.  It  lays  down  its  rails  upon,  or  im- 
beds them  in,  the  soil,  and  thus  appropriates  a 
portion  of  the  street  to  its  exclusive  use,  and 
for  its  own  particular  mode  of  conveyance." 

The  same  court,  discussing  the  question  in 
the  case  of  WHliims  v.  J}f,  T,  Cent.  R.  Co.  16 
N.  Y.  109,  says:  "The  argument  is  that,  as  he 
has  consented  to  the  laying  out  of  a  highway 
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upon  his  land,  ergo,  he  has  consented  to  the 
building  of  a  railroad  upon  it;  although  one  of 
these  benefits  his  land,  renders  access  to  it  easy, 
and  enhances  its  price,  while  the  other  makes 
access  to  it  both  difficult  and  dangerous,  and 
renders  it  comparatively  valueless.  ...  It  is 
the  public  interest  supposed  to  be  involved 
which  begets  the  difficulty,  and  it  is  just  for 
this  reason  that  the  Constitution  interferes  for 
the  protection  of  individual  rights,  and  pro- 
vides that  private  property  shall  not  be  taken 
for  public  use  without  compensation." 

The  operation  of  the  cars  endangers  others  in 
the  use  of  the  highway,  and  is  ^ways  attended 
with  annoyance  and  inconvenience  to  those 
occupying  adjacent  property.  The  rules 
above  find  emphatic  indorsement  from  the  Su- 
preme Court  of  Wisconsin  in  the  case  of  Ford 
V.  Chicago  db  JV.  W,  R.  Co.  14  Wis.  609. 

They  are  approved,  either  directly  or  in- 
directly, by  the  courts  of  last  resort  in  a  large 
number  of  the  States,  and  we  think  are  sus- 
tained as  well  by  rea-^on  as  authority.  Denver 
V.  Bayer,  7  Colo.  113,  23  Am.  Law  Rec.  K  8. 
440;  Indianapolis,  B.  <fe  W.  i?.  Co,  v.  Hartley, 
67  III  489;  Imlay  v.  Ujiion  Branch  R.  Co.  26 
Conn.  249;  Kucheman  v.  Chicago,  C.  &  D.  R. 
Co,  46  Iowa,  366;  Coolev,  Const.  Lira.  549; 
Taylor  v.  Chicago,  M,  c6  St,  P,  R.  Co.  68  Wis. 
327. 

When  the  carriages  and  motors  used  in  op- 
erating a  railroad,  and  their  danger  to  others 
using  the  same  highway,  the  insecurity,  incon- 
venience, and  annoyance  they  occasion  occu- 
pants of  adjacent  lots,  and  the  injury  to  the 
use  and  value  of  the  lots,  are  considered,  the 
analogy  between  the  use  of  the  street  for  ordi- 
nary travel  and  its  use  for  a  railroad  is  entirely 
lost.  Such  being  the  case,  the  right  of  way  of 
the  appellee  was  carved  out 'of  the  freehold  of 
the  appellants,  and  not  out  of  the  easement 
controlled  by  the  City  of  Fort  Smith.  Under 
the  Constitution,  the  City  of  Fort  Smith  could 
not  transfer  it  to  the  appellee.  The  Legislature 
could  impart  no  valimty  to  such  an  attempted 
transfer.  The  third  paragraph  in  the  answer 
did  not  allege  facts  constituting  a  ground  of 
defense.  The  public  interest  in  the  street  is 
under  the  control  and  supervision  of  the  city, 
and  the  ordinance  may  furnish  the  appellee 
immunity  from  complaint  or  prosecution  for  in- 
terference with  the  easement.  It  can  confer 
no  rights  as  against  the  owner  of  the  servient 
estate. 

Although  the  appellee  acquired  no  right  of 
way  under  the  city  ordinance  or  Act  of  the 
General  Assembly,  it  was  authorized  legally  to 
appropriate  it,  upon  making  compensation  to 
the  owner.  The  State  had  invested  it  with  its 
right  of  eminent  domain,  to  be  exercised  at  its 
wiU,  upon  compliance  with  that  condition.  It 
was  not  bound  to  consult  the  pleasure  of  the 
owner.  His  consent  would  not  have  been  re- 
quired, nor  his  dissent  regarded,  if  compensa- 
tion] had  first  been  made  to  the  owner.  This 
condition  is  imposed  upon  the  right,  for  the 
benefit  and  protection  of  the  owner.  It  is 
entirely  for  his  good,  and  has  no  reference  to 
any  public  interest  or  policy.  Such  being  its 
object  and  purpose,  compliance  with  it  may  be 
insisted  upon  or  waived,  at  the  pleasure  of  the 
owner.  He  may  artest  the  first  step  towards 
appropriation,   until  compensation    is   made. 
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and  to  this  end  the  law  supplies  abuodant 
remedies,  or  he  may  permit  the  acts  of  appro- 
priation to  proceed  uotil  it  is  consummated. 
In  that  event  it  does  not  follow  that  he  can  in- 
voke the  same  remedies.  A  text- writer  of  high 
standing  says* 'that  if  a  land-owner,  knowing 
that  a  railway  company  has  entered  on  his 
land,  and  is  engaged  in  constructing  its  road 
without  having  complied  with  the  statute,  re- 
mains inactive,  and  permits  them  to  go  on  and 
expend  large  sums  in  the  work,  he  will  be 
estopped  from  maintaining  either  trespass  or 
ejectment  for  the  entry,  and  will  be  regarded 
as  having  acquiesced  therein."  2  Wood,  Rail- 
way Law,  792. 

This  conclusion  is  reached  from  the  principle 
announced  by  Lord  Chancellor  Ootlenham  in 
the  case  of  Vuke  of  Leeds  v.  Earl  of  Amherst, 
2  Phil.  Ch.  117,  123,  that  "if  a  party,  having  a 
right,  stands  by  and  sees  another  dealing  with 
the  property  in  a  manner  inconsistent  with  that 
right,  and  makes  no  objection  while  the  act  is 
in  progress,  he  cannot  afterwards  complain." 

Judge  Redfield  quoted  the  Lord  Chancellor 
with  approval  tn  acase  involving  the  principle 
invoked  in  this,  though  on  a  different  state  of 
facts.  He  says:  ''In  these  great  public  works 
the  shortest  period  of  clear  acquiescence,  so  as 
fairly  to  lead  the  company  to  infer  that  the 
party  intends  to  waive  his  claim  for  present 
payment,  will  be  held  to  conclude  the  right  to 
assert  the  claim  in  any  such  form  as  to  stop  the 
company  in  the  progress  of  their  works,  and 
especially  to  stop  the  running  of  the  road  after 
it  has  been  put  in  operation,  whereby  the  pub- 
lic acquire  important  interests  in  its  continu- 
ance. The  party  does  not,  of  course,  lose  his 
claim,  or  the  right  to  enforce  it,  in  all  proper 
modes.  He  may  possibly  have  some  rights 
analogous  to  the  vendor's  lien  in  England." 
McAulap  V.  WesterH  Vt  B.  Co,  33  Vt.  321. 

His  conclusion  was  that  a  waiver  barred  the 
action  of  ejectment.  It  is  possible  that  the 
facts  in  that  case  did  not  call  for  the  opinion 
delivered;  but,  be  that  as  it  may,  the  case  was 
reviewed  by  the  court  years  afterwards,  when 
time  and  experience  had  given  opportunity  to 
test  the  correctness  of  the  opinions  expressed, 
and  thejr  were,  in  so  far  as  here  quoted,  ap- 
proved in  stronger  language.  The  court  there 
says:  "We  therefore  hold  that  where  a  railroad 
company  has  entered  upon  land,  and  con- 
structed its  road,  without  making  compensa- 
tion to  the  land-owner,  and  such  entry  and 
construction  were  by  the  latter's  consent,  that 
ejectment  and  trespass  cannot  be  maintained; 
and  the  same  rule  should  apply  where  the 
original  entiT  was  without  the  consent  of  the 
land-owner,  in  case  he  stands  by,  and,  knowing 
of  the  entry  and  construction,  makes  no  objec- 
tion tojt,  and  permits  the  road  to  be  used  for 
years.  He  should,  under  such  circumstances, 
be  held  to  have  acquiesced  therein.  But  the 
owner  should  not  be  deprived  of  compensation 
for  his  land."  KitteU  v.  Missisquoi  B.  Co.  56 
Vt.  109. 

The  Supreme  Court  of  Indiana,  in  a  late  and 
well-considered  opinion,  announces  the  same 
rule.  Midland  B.  Co,  v  Smith,  12  West,  Rep. 
699,  118  Ind.  283. 

The  same  views  are  expressed  by  the  Su- 
preme Court  of  Ohio,  and  in  very  much  the 
same  terms.    It  says:    "Where  a  party  stands 
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b3%  as  we  must  presume  the  plaintiff  to  have 
done  in  tlie  present  case,  and  silently  sees  a 
public  railroad  constructed  upon  his  land,  it  is 
too  late  for  him,  after  the  road  is  completed,  or 
large  sums  have  been  expended  on  the  faith  of 
his  apparent  acquiescence,  to  seek,  by  injunc- 
tion or  otherwise,  to  deny  to  the  railroad  com- 
pany the  right  to  use  the  property.  Consider- 
ations of  public  policy,  as  well  as  recognized 
principles  of  lustioe  between  parties,  require 
that  we  should  hold  in  such  cases  that  the 
property  of  the  owner  cannot  be  reclaimed,  and 
that  there  only  remains  to  him  a  right  of  com- 
pensation. .  .  .  The  work  being  completed, 
the  public,  as  well  as  those  directly  interested 
in  the  roiid  as  stockholders  and  creditors,  have 
a  right  to  insist  on  the  application  of  the. rule 
that  he  who  will  not  speak  when  he  should  will 
not  be  allowed  to  speak  when  he  would."* 
Ooodin  V.  Cinpinnati  db  W,  Canal  Co.  18  Ohio 
St.  169. 

The  general  doctrine  is  sufficiently  indicated 
in  the  cases  cited,  and  is  abundantly  sustained 
in  many  others.  IT.  8.  v.  Great  Falls  Mfg.  Co,. 
112  U.  8.  646,  656  [28  L.  ed.  846,  850];  Ear- 
low  V.  MarquetU,  M.  db  0.  B.  Co.  41  Mich.  336;. 
Pryzbylowicz  v.  Missouri  Biver  B  Co.  17  Fed. 
Rep.  492;  Lawrence  v.  Morgan's  La.  dbT.  B.  db 
SteamrShip  Co.  39  La.  Ann.  427;  8t.  Julien  v. 
Morgan's  La.  dh  T.  B.  Co.  35  La.  Ann.  924; 
New  Orleans  db  8.  B.  Co.  dklm.  Asso.  v.  Jones,  6& 
Ala,  48;  Pettibone  v.  La  Crosse  dh  M.  B.  Co.  14 
Wis.  443;  Me/iolson  v.  N.  Y.  db  N.  H,  B.  Co.  22 
Conn.  74. 

By  authority,  and  upon  principle,  it  would 
seem  that  original  consent  of  the  owner,  and 
his  subsequent  unreasonable  acquiescence, 
should  be  viewed  alike.  In  the  case  of  Cairo 
db  F.  B.  Co.  V.  Turnjer,  81  Ark.  494r-5l0,  this 
court  said:  *'If  the  appellee  was  not  confined 
to  the  statute  remedy,  as  it  seems  from  the  au- 
thorities he  was,  he  should  in  justice  be  required 
to  resort  to  some  remedy  that  would  give  him 
the  value  of  his  land,  and  leave  the  company 
in  the  use  of  the  easement."  The  facts  in  that 
case  did  not  call  for  this  expression  of  opinion, 
but  it  indicates  that  the  mind  of  the  court 
looked  with  approval  upon  the  line  of  authori- 
ties we  have  here  referred  to. 

The  matter  is  incidentally  discussed  by  this 
court  in  the  case  of  Organ  v.  Memphis  db  E.  B. 
B.  Co.  11  S.  W.  Rep.  96,  involving  kindred 
questions.  In  that  case  the  court  granted  the 
relief  sought,  for  the  reason,  as  stated,  that  it 
could  not  be  said  that  the  party  seeking  it  had 
stood  by  and  acquiesced  in  the  acts  of  appro- 
priation. In  that  opinion  the  views  of  this 
court  are  to  some  extent  indicated  as  to  the 
rights  and  remedies  of  the  owner  against  a 
company  occupying  his  lands. 

There  are  some  courts  of  high  learning  that 
differ  from  the  views  quoted;  but,  after  a  care- 
ful examination  of  the  cases  cited  in  the  brief 
of  appellants  and  many  others  upon  the  sub- 
ject, we  think  they  are  against  the  current  of 
authority,  and  not  sustained  by  reason. 

The  complaint  was  filed  September  10, 1886. 
The  city  ordinance  was  passed  January  2, 1883, 
and  during  that  entire  time  the  record  discloses 
no  objection  on  the  part  of  the  appellants  to 
the  use  and  occupation  of  the  street  by  the  rail- 
road. We  think  they  must  be  held  to  have  ac- 
quiesced in  this  use  and.occupation. 
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The  fourth  paragraph  of  the  answer  con- 
tains a  sufficient  derense  to  the  complaint. 

The  appellee  urges  that  no  action  of  eject- 
ment will  lie  for  the  hurden  imposed  on  the  fee 
bj  the  railroad,  and  dtes  in  support  two  de- 
•cisions  of  this  court:  Little  Bock  4b  Ft.  8.  R. 
Ch.  V.  MeQehee^  41  Ark.  202,  and  BentonviUe 
B.  Co,  V.  Baker,  46  Ark.  252.  The  question 
TFas  not  involved,  referred  to,  or  discussed  in 
either  of  the  cases  cited. 

That  ejectment  is  a  proper  remedy  seems  to 


be  borne  out  by  the  authorities  elsewhere,  and 
it  is  defeated  m  this  cause  by  the  voluntary 
conduct  of  the  appellants.  "^eUHyrod  v.  Chicago 
&  N,  W,  B.  Co.  21  Wis.  609;  Wager  v.  Troy 
Union  JJ.  C5?.  25  N.  Y.  584;  Smith  v.  Chicago, 
A.  dbSt.  L.B.  Co.  67  HI.  191;  Sharps  v.  St. 
Louis  <§  8.  E.  B.  Co.  49  Ind.  296;  2  DilL  Mun. 
Corp.  §  662. 

Aa  the  fourth  paragraph  in  the  answer  set 
up  a  good  defense,  tha judgment  is  affirmed. 
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Frank  CURDY,  Appt., 

V, 

George  A., BERTON,  Exr.,  etc. 

(....OftL....) 

Where  a  testator  bequeaths  propertgr 
in  tmst  to  a  legatee  wltbout  speci^lnfir  in  the 
will  the  purposes  of  the  trust,  and  at  the  same 
time  oommunicates  those  purposes  to  the  legatee 
orally,  or  by  unattested  writings,  and  the  legatee 
'  either  expressly  or  by  silent  aoquiesoenoe  prom- 
toee  to  perform  the  trust,  a  court  of  equity  will 
raise  a  constructive  trust  in  fayor  of  the  benefl- 
cbirles  intended  by  the  testator,  and  will  charge 
the  legatee  as  a  oonstructiye  trustee  for  them,  on 
the  ground  that  the  legatee  will  not  be  counte- 
nanced in  perpetrating  a  fraud  by  encouraging 
the  testator  to  make  a  bequest  which  would  not 
otherwise  hare  been  made,  and  then  refusing  to 
execute  his  promise. 

(June  4,  im.) 

APPEAL  by  plaintiff  from  a  judgment  and 
order  of  the  Superior  Court  of  San  Fran- 


cisco County  in  favor  of  defendant^  in  an  action 
brought  to  declare  a  trust  and  for  an  account- 
ing.   Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  M.  Delmas  for  appellant. 

Mesers.  D.  W.  Donthitt  and  Smith» 
Wrig^ht  A  Pomeroj'»  for  respondent: 

Appellant  is  not  entitled  to  share  in  the  rentes, 
as  a  resulting  trust.  If  in  any  aspect  such  a 
right  could  be  claimed,  it  must  have  been  as- 
serted in  the  probate  court  upon  a  contest  of 
this  particular  provision.  But  the  appellant 
accepted  the  provision  made  for  him,  and,  long 
after  respondent  executed  his  trust,  brought 
this  action  in  equity  against  him. 

Estate  qf  Hinckley,  58  Cal.  518. 

The  testamentary  disposition  was  fully  made 
by  the  will  itself,  when,  by  its  terms,  the  prop- 
erty was  given  to  respondent. 

Estate  of  Brooks,  54  Cal.  471;  Cutter  v.  J3ar- 
dy,  48  Cal.  569;  3  Redf.  Wills,  p.  500,  §  23. 

It  is  a  fundamental  principle  that  a  lesulting 
trust  may  be  rebutted  by  parol  evidence. 

1  Bedf.  Wills,  pp.  500,  502,  §  10. 

A  person  who,  in  good  faith,  transfers  prop- 


"HcfOu—EqiMy  vs(0,  relieve  from  fraudiaent  aets  or 

omissions. 

Fraud  arising  from  facts  and  circumstances  of 
fmpoaition  presents  the  plainest  case  for  relief. 
Cbeeterfleld  v.  Janssen,  2  Vee.  Jr.  126;  Beegle  v. 
Wentz,  55  Pa.  88^  1  Perry,  Tr.  188. 

It  comes  within  what  is  called  the  suggeitin  faJsL 
Bvans  v.  BIcknell,  6  Yes.  Jr.  178;  Jarvis  v.  Duke,  I 
Yem.20;  Broderick  ▼.  Broderick,  1  P.  Wms.  240; 
Kevitt  V.  Port  Gibson  Bank,  1  Freem.  Ch.  (Miss.) 
488;  Bulkley  v.  Wilford,  2  Clark  A  F.  102. 

Fraud  properly  Inolades  all  acts,  omissions,  and 
concealments  which  Involve  a  breach  of  legal  or 
equitable  duty,  trust  or  confidence,  justly  reposed, 
and  are  Injurious  to  another,  or  by  which  an  undue 
and  nnconsdentioufi  advantage  is  taken  of  another. 
Chesterfield  t.  Janseen,  2  Ves.  8r.  126;  Gale  v.  Gale, 
39  Barb.  2S1;  1  Fonb.  Eq.  B.  1,  chap.  2,  ft  8,  note  r. 

Wherever  by  misrepresentation  or  any  other 
practice  at  variance  with  honest  fair  dealing,  one  is 
deceived,  entrapped,  or  surprised  Into  a  convey- 
ance of  the  Jegial  title  to  his  property,  courts  of 
equity  will  not  allow  the  fraudulent  grantee  to 
avail  himself  of  the  transaction  to  enjoy  the  bene- 
fLdaX  interest,  but  will  construe  him  to  be  a  trustee, 
and  will  orderhim  to  account  upon  equitable'prin- 
ciples,  and  to  make  a  reconveyance  of  the  proper- 
ty. Tyler  V.  Black,  64  U.  B.  18  How.  281  a^  X^  ed. 
124) ;  Boyve  t.  Grundy,  28  U.  8. 8  Pet  210  (7  L.  ed. 
eNO;  Smith  v.  Richards,  88  XT.  S.  18  Pet.  26  (10  L.  ed. 
€B);  McAllister  v.  Barry,  2  Hayw.  (Tenn.)  290;  Walk- 
er V.  Dnnlop,  6  Hayw.  (Tenn.)  271;  Stephenson  v. 
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Taylor,  1  A.  K.  Marsh.  286;  Pitts  v.  Cottlngham,  i 
Port.  (Ala.)  675;  Harris  v.  Williamson,  4  Hayw. 
(Tenn.)  124;  Lewis  v.  McLemore,  10  Yerg.  206;  Spence 
V.  Duren,  8  Ala.  261;  Harris  v.  Carter,  8  Stew.  (Ala.) 
283;  How  v.  Weldon,  2  Yes.  Sr.  617;  Neville  v.  Wil- 
klDson,  1  Bro.  C^i.  643;  Earl  of  Bath's  Case,  3  Ch.  Cas. 
66;  WilJan  v.  Wlllan,  16  Yes.  Jr.  82;  Say  v.  Barwlck, 
1  Yes.  &  R  IflS;  Bamesly  v.  Powel,  1  Yes.  Sr.  280; 
Matthew  v.  Hanbury,  2  Yem.  187;  Bridgman  ▼. 
Greeu.  2  Yes^  Sr.  827;  Evans  v.  Llewellln,  1  Coz,  Ch. 
840;  Bennet  v.  Yade,  2  Atk.  824;  Madd.  Ch.  Pr.  842; 
Clermont  v.  Tasburgh,  1  Jac.  A  W.  112. 

If  actahave  by  fraud  been  prevented  from  being 
done  by  the  parties  equity  will  interfere  and  treat 
the  case  exactly  as  If  the  acts  had  been  done.  Mid- 
dleton  V.  Middleton,  1  Jac.  ft  W.  06;  Mestaer  v.  Gil- 
lespie, 11  Yes.  Jr.  688;  Huguenln  v.  Baseley,  14  Yes. 
Jr.  290;  Devenlsh  v.  Baines,  Prec  in  Ch.  ^ 

Constructive  trusts;  when  arise. 

A  constructive  trust  is  one  that  arises  when  a 
person,  clothed  with  some  fiduciary  character,  by 
fraud  or  otherwise  gains  some  advantage  to  him- 
self. Courts  construe  this  to  be  an  advantage  for 
the  cestui  que  trust  or  a  constructive  trust. 

Constructive  trusts  may  be  divided  Into  three 
classes:  first,  trusts  that  arise  from  actual  fraud; 
second,  trusts  that  arise  from  constructive  fraud; 
third,  trusts  that  arise  from  some  equitable  princi- 
ple independent  of  the  existence  of  any  fraud. 

If  one  party  obtains  the  legal  title  to  property, 
not  only  by  fraud,  or  by  violation  of  confidence  of 


See  also  43  L.  K.  A.  622. 
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erty  to  a  trustee,  need  not  see  to  the  application 
of  the  trust  fund;  and  a  trust  is  createa  by  any 
acts  or  words,  and  the  beneficiary  may  alone 
take  advantage  of  the  trust  createa. 

Civ.  Code,  §§  2244,  2222,  2267,  2251. 

As  to  parol  trusts  in  wills,  see  — 

Podmore  v.  Ounning,  7  Sim.  644 ;  Low  v. 
Buchanan,  40  Miss.  758 ;  CoUins  v.  Mope,  20 
Ohio,  492;  1  Bedf.  Wills,  641,  642. 

The  property  given  to  the  trustee,  for  the 
purposes  named,  is  personal  property;  and  the 
money  has  been  paid  under  the  trust  and  it 
could  not  be  recovered  back  by  the  trustee. 

1  Perry,  Tr.  p.  61,  §  77. 

The  decree  of  distribution  in  this  case  is  final 
and  conclusive  upon  the  heirs,  and  all  parties 
appearing. 

HiU  V.  Dm,  54  Cal.  28. 

As  was  said  by  the  New  York  Court  of  Ap- 
peals in  the  recent  case  of  Be  WiU  of  O'Hara, 
95K.  Y.  418:  *'A11  along  the  line  it  was  steadily 
answered  that  the  devise  was  untouched;  that 
it  was  not  at  all  modified;  that  the  property 

Eassed  under  it,  but  the  law  dealt  with  the 
older  for  his  fraud,  and  out  of  the  facts  raised 
a  trust,  ex  malefido,  instead  of  resting  upon 
one  as  created  by  the  testator."  The  trust, 
therefore,  which  equity  upholds  and  enforces 
under  such  a  state  of  facts  is  not  the  express 
testamentary  trust  attempted  to  be  created  by 
the  will,  but  a  constructive  trust,  which  equity 
imposes  upon  the  legatee  in  favor  of  the  ben- 
eficiaries intended  by  the  testator.  Where  in 
such  a  case  the  legatee,  even  by  silent  acquies- 
cence, encourages  the  testatrix  to  make  a  be- 
quest to  him,  to  be  by  him  applied  for  the  ben- 
efit of  others,  it  has  all  the  force  and  effect  of 
an  express  promise. 

Be  Will  of  (THara,  95  N.  Y.  403;  Wallgraxe 
V.  Tehbs,  2  Kay  &  J.  321 ;  Scliultz's  App,  80 
Pa.  405. 
If  be  does  not  mean  to  act  in  accord  with 


the  declared  expectation  wmch  underlies  and 
induces  the  devise,  he  is  bound  to  say  so,  for 
his  sQent  acquiescence  is  otherwise  a  fraud. 

BvMca  V.  Jackson,  10  Hare,  204. 

In  WiUiatM  v.  FUch,  18  N.  Y.  546,  the  cus- 
todian of  a  fund  to  which  he  would  have  suc- 
ceeded in  case  of  the  intestacv  of  the  owner 
prevented  the  latter  from  makmg  a  will  in  fa- 
vor of  a  third  person  by  promising  to  hold  the 
fund  for  the  benefit  of  the  intended  legatee. 
He  was  held  chargeable  as  a  constructive  trus- 
tee of  the  fund  for  the  benefit  of  the  intended 
legatee. 

Where  a  testator,  in  confidence  in  the  parol 
promise  of  another  to  pay  money  out  of  a  leg- 
acy to  be  given  to  him  by  the  will,  makes  the 
bequest,  and  omits  to  make  the  provision  for 
the  payment  directly  to  the  person  to  whom  it 
is  to  be  made,  the  legatee  will  be  held,  in 
equity,  to  perform  his  pronyse,  and  will  be 
held  a  trustee  for  the  person  to  whom  the  pay- 
ment is  to  be  made,  to  the  amount  of  the  pay- 
ment. 

WiUiatM  V.  VreOand,  82  N.  J.  Eq.  185. 

In  Cagne$/  v.  (/Brien,  88  lU.  72,  parol  evi- 
dence was  held  admissible  to  show  the  terms 
of  the  trust,  and  its  performance  by  the  exec- 
utors. 

In  Podmore  v.  Ounning,  7  Sim.  644,  it  was 
held  that  had  the  allegation  that  the  testator,  at 
the  time  of  making  his  will,  desired  his  wife  to 
give  the  whole  of  his  property,  after  her  death, 
to  the  plaintiffs,  and  that  she  promised  and  un- 
dertook so  to  do,  been  proved,  a  trust  would 
have  been  created  in  favor  dt  the  plaintiffs, 
against  the  heirs  at  law  and  next  of  kin,  both 
of  the  testator  and  of  his  wife. 

In  the  more  recent  case  of  Be  Fleetwood,  L. 
R  15  Ch.  Div.  594,  it  was  held  that  the  parol 
trust  was  good,  and  was  enforceable  in  favor 
of  the  beneficiaries  intended,  as  against  *he 
heirs  and  next  of  kin  of  the  testator. 


llduoiary  relations,  but  In  any  other  unoonscien- 
tlous  manner,  so  that  he  cannot  equitably  retain 
the  property  which  really  belongs  to  another,  equi- 
ty carries  out  its  theory  of  a  douhle  ownerntaip, 
equitable  and  legal,  by  Impresslnfir  a  constructive 
trust  upon  the  property  in  favor  of  the  one  who  is 
in  good  conscience  entitled  to  it,  and  who  is  con- 
sidered in  equity  as  the  heneficlal  owner.  1  Perry, 
Tr.  9 106;  Bpence,  Eq.  Jur.  511, 612:  McLane  v.  John- 
son, 48  Vt.  48;  Ck)llin8  v.  Ck)llins,  6  Lansi  868:  Thomp- 
son V.  Thompson,  16  Wis.  94 ;  Pillow  v.  Brown,  S6 
Ark.  240;  Byan  v.  Dox,  84  N.  Y.  807;  Dodd  v.  Wako- 
man,  26  N.  J.  Eq.  484 ;  Green  v.  Ball,  4  Bush,  586; 
Hunt  V.  Roberts,  40  Me.  187;  Hodges  v.  Howard,  5 
R.I.148;  Laingv.  McKee,  18  Mich.  124;  Nelson  v. 
Worrall,  20  Iowa,  460;  Coyle  v.  Davis,  30  Wis.  564; 
Hidden  v.  Jordan,  21  Cal.  03 ;  Sandf oss  v.  Jones,  86 
CaL  481;  1  Pom.  £q.  Jur.  187. 

If  Sk  person  obtains  the  legal  title  to  property  by 
such  arts  or  acts  or  circumstances  of  circumven- 
tion, imposition,  or  fraud,  or  if  he  obtains  it  by  vir- 
tue of  a  confidential  relation  and  influence  under 
such  circumstances  that  he  ought  not,  according  to 
the  rules  of  equity  and  good  conscience,  to  hold 
and  enjoy  the  beneficial  interest  of  the  property, 
courts  of  equity,  in  order  to  administer  complete 
justice  between  the  parties,  will  raise  a  trust  by  a 
construction  out  of  such  circumstances  and  rela- 
tions; and  this  trust  they  will  fasten  upon  the  prop- 
erty in  the  hands  of  the  offending  party,  and  will 
convert  him  into  a  trustee  of  the  legal  title,  and  will 
order  him  to  hold  it  or  to  execute  the  trust  in  such 
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manner  as  to  protect  the  rights  of  the  defrauded 
party  who  is  the  beneficial  owner.  Jenckes  v.  Cook, 
0  R.  I.  520:  McLane  v.  Johnson,  43  Vt.  48;  Collins  v. 
Collins.  6  Lans.  868;  Thompson  v.  Thompson,  16  Wis. 
01 ;  Pillow  V.  Brown,  26  Ark.  240;  2  Pom.  Eq.  Jur. 
617. 

When  it  Is  said  that  the  person  who  fraudulently 
receives  or  possesses  himself  of  trust  property  is 
converted  by  this  court  into  a  trustee,  the  expres- 
sion is  used  for  the  purpose  of  describing  the  nature 
and  extent  of  the  remedy  against  hinuind  it  denotes 
that  the  parties  entitled  beneficially  have  the  same 
rights  and  remedies  against  him  as  they  would  be 
entitled  to  against  an  express  trustee  who  had 
fraudulently  committed  a  breach  of  trust.  Rolfe 
y.Gregory,  4  DeG.  J.  ft  S.  676, 679;  2  Pom.  Eq.  Jur.  618. 

Eq^iity  does  not  pretend  to  enforce  verbal  prom- 
ises in  the  face  of  the  statute ;  it  endeavors  to  pre- 
vent and  punish  fraud,  by  taking  from  the  wrong- 
doer the  fruits  of  his  deceit,  and  it  accomplishes 
this  object  by  its  beneficial  and  far-reaching  doc- 
trine of  constructive  trusts.  Leman  v.  Whitley,  4 
Buss.  428;  Levy  v.  Brush,  45  N.  Y.  560 ;  Wheeler  v. 
Reynolds,  66  N.  Y.  2S7 ;  Payne  v.  Pattemon,  77  Pa. 
134;  Bennett  v.  Dollar  Sav.  Bank,  87  Pa.  882;  Hon  v. 
Hon,  70  Ind.  186;  Gibson  y.  Dedus,  82  HL  804;  Fam- 
ham  V.  QementB,  61  Me.  426 :  Pattison  v.  Horn,  1 
Grant,  Gas.  (Pa.)  801;  Hogg  v.Wilkins,  Id.  67;  Bamet 
V.  Dougherty,  32  Pa.  871;  Campbell  v.  Campbell,  2 
Jones  Eq.  864;  Chambliss  v.  Smith,  80  Ala.  866;  Whit- 
ing v.  Gould,  2  Wis.  562;  Dyer  v.  Dyer,  1  Lead.OM. 
Bq.  4th  Am.  ed.  856-a64;  it  Pom.  Bq.  Jur.  603. 
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In  BioTdan  y.  Banon,  10  Ir.  Hep.  Eq.  469,  it 
was  held  that  parol  evidence  was  admissible  to 
prove  that  a  legacy  had  been  bequeathed  upon 
a  trost  entirely  or  x^rtially  undisclosed  upon 
the  face  of  the  will. 

See  Mo88  v.  Choper^  1  Johns.  &  H.  867. 

In  the  stOl  Utter  case  of  Be  Boye»,  L.  R.  96 
Ch.  Div.  581,  the  same  doctrine  was  recog- 
nized. 

In  BeLaurencel  v.  DeBooniy  48  Cal.  581,  a 
testator  devised  all  of  his  property  to  a  partic- 
ular legatee.  Subsequently,  by  a  letter  of  in- 
structions to  the  legatee,  not  executed  in  con- 
formity with  the  Statute  of  Wills,  the  testator 
imposed  certain  trusts  upon  the  legatee  with 
respect  to  the  subiec^nlatter  of  the  bequest. 
The  court  held  the  legatee  chargeable  as  a  con- 
structive trustee  in  favor  of  the  intended  ben- 
eficiaries. 

Again  in  Be  S/iinaber,  74  Cal.  144,  it. was 
held  that  a  trust  was  created  in  favor  of  the 
beneficiaries  named  in  the  letter,  which  a  court 
of  equity  would  enforce,  and  the  case  of  Be 
Fleetwood,  L.  R.  16  Ch.  Div.  594,  was  cited 
with  approval  in  support  of  this  position. 

The  following,  among  many  other  author- 
ities, might  be  cited  in  support  of  this  position: 

Esiate  cf  Brooke,  54  Cal.  475;  Booku)ood*e 
Caee,  Cro.  Eliz.  164;  WiUiams  v.  Vreeland,  29 
N.  J.  Eq.  417;  Duiton  v.  Pool,  1  Vent.  318,  2 
Lev.  210,  T.  Jones,  102;  Thynn  v.  Thynn,  1 
Vem.  296;  Detenieh  v.  Baines,  Prec.  in  Ch, 
(Finch)  4;  Sellaek  v.  Harris,  2  Eq.  Cas.  Abr. 
46;  Chamberlains  v.  Ohambertaine,  2  Eq.  Cas. 
Abr.  48;  Oldham  v.  Litdtford,  Freem.  Ch.  284; 
DraJceford  v.  Wilks,  8  Atk.  589;  Beedi  v.  Ken- 
ninpaU,  1  WHs.  227,  1  Ves.  Sr.  124;  Barrow 
V.  Greerumgh,  8  Ves.  Jr.  152;  Byrn  v.  Oodflrey; 

4  Ves.  Jr.  10;  Mestaer  v.  Oilleepie,  11  Ves.  Jr. 
688;  DCron  v.  Olmius,  1  Cox,  Ch.  414;  BuOcley 
V.  Wilf(yrd,  2  Clark  &  P.  117;  NorrU  v.  Fro- 
ter,  L.  R.  15  Eq.  818;  Edge  v.  Hoge,  1  Watte, 
168;  Jonei  v.  ifeKee,  8  Pa.  496;  MeKee  v. 
Jones,  6  Pa.  425;  Churt^  v.  Buland,  64  Pa. 
482;  Browne  v.  Brovme,  1  Harr.  &  J.  480; 
Owingff  Case,  1  Bland,  Ch.  870;  MeLeUan  v. 
McLean,  2  Head,  684;  Dowd  v.  Tucker,  41 
Conn.  197;  Hooker  v.  Afford,  88  Mich.  464; 
Brook  Y.  ChappeU,  84  Wis.  406;  WiUiams^  App, 
78  Pa.  249;  Spictr  v.  J^neer.  16  Abb.  Pr.  N. 
8.  112;  Moss  v.  Cooper,  1  Johns.  &  H.  852, 
367;  WaUarave  v.  Tel>bs,  2  Eay  &  J.  821; 
SehvUs^s  App.  80  Pa.  405. 

The  constmctive  trust  with  which  the  legatee 
is  charged,  being  for  purposes  lawful  in  them- 
selves, IS  raised  in  favor  of  the  beneficiaries  in- 
tended by  the  testatrix,  and  not  in  favor  of  her 
heirs  at  law  or  next  of  kin. 

In  Olliffe  V.  WeUs,  180  Mass.  221,  the  dis- 
tinction is  made  that  where  the  will  shows  on 
its  face  that  the  devise  or  bequest  is  in  trust, 
but  the  purposes  of  the  trust  are  not  stated, 
then  the  equitable  estate  results  to  the  heirs  at 
law  or  next  of  kin  of  the  testator,  and  cannot 
be  devested  by  anything  short  of  a  testament- 
ary disposition.  The  only  authority  cited  by 
the  learned  judge  in  support  of  this  distinction 
is  Lewin  on  Trusts,  8d  ed.  p.  76;  while  cases 
referred  to,  with  the  exception,  perhaps,  of 
Thayer  v.  Wellington,  9  Allen,  288,  are  direcUy 
contrary  to  this  position. 

In  each  case  the  distinction  was  ignored  or 
expressly  repudiated  as  not  having  any  exist- 
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ence  in  law  or  equitv,  ana  the  trust  raised  was 
held  to  be  for  the  benefit  of  the  beneficiaries 
intended  by  the  testator. 

See  Deliaureneel  v.  BeBoom,  48  Cal.  581;  Be 
ShiUaber,  74  Cal.  144;  Podmore  v,  Ovnning,  6 
Sim.  485,  7  Sim.  644;  Biordan  v.  Banon,  10 
Ir.  Rep.  Ea.  469;  Be  Fleetwood,  L.  R.  16  Ch. 
Div.  594;  Crook  v.  Brooking,  2  Vem.  50,  106; 
Smith  V.  AttersoU,  1  Russ.  266;  Bs  WiU  of 
O^Hara,  96  N.  Y.  418;  Cagney  v.  (/Brien,  88 
111.72. 

To  admit  of  such  a  distinction  as  was  held 
bv  the  court  in  Biordan  v.  Banon^  10  Ir.  Rep. 
Eq.  469,  would  be  no  less  a  fraud  on  the  testa- 
tor than  there  would  be  if  the  devisee  or  leg- 
atee were  permitted  to  hold  the  devise  or  leg- 
acy free  from  any  trust 

The  facts  show  a  valid  transfer  by  Madeline 
Curdy  during  her  lifetime  to  Francis  Berton  in 
trust,  and  a  performance  by  him  of  the  terms 
of  the  trust. 

Gilman  v.  McArdle,  1  Cent.  Rep.  67,  99  N. 
Y.  461.  See  Stone  v.  Haekett,  12  Gray,  227; 
Daifis  V.  yey,  125  Mass.  590;  Civ.  Code, 
§§  2221,  2222. 

The  subject-matter  of  the  trust  in  question 
being  personalty,  the  express  trust  created  bv 
Madeline  Curdy  in  her  lifetime  was  valid  al- 
though not  in  writing. 

Civ.  Code,  §§  852,  2221,  2222;  SUvey  y. 
Hodgdon,  52  Cal.  868;  2  Pom.  Eq.  Jur.  g  1008, 
and  cases  cited. 

The  action  is  barred  by  the  Statute  of  Lim- 
itations. 

For  more  than  five  years  prior  to  the  com- 
mencement of  this  action,  Francis  Berton,  with 
notice  to  and  with  the  knowledge  of  the  plain- 
tifiP,  had  denied  and  repudiate  holding  the 
property  on  any  trust  for  the  plaintiff,  or  on 
any  trust  other  than  the  one  that  he  had  per- 
formed. This  being  so,  the  plaintiff's  cause  of 
action,  conceding  it  to  have  once  existed,  was 
barred  by  the  Statute  of  Limitations. 

Code  Civ.  Proc.  g§  848,  887,  888,  389;  Miles 
V.  Thome,  88  Cal.  837;  Dodge  v.  Clark,  17  Cal. 
586;  Sehroed&r  v.  Jahns,  27  Cal.  274;  Wright  v. 
Boss,  86  Cal.  488;  Hearst  v.  Pujol,  44  Cal.  280; 
Janes  v.  Throckmorton,  57  Cal.  868;  Love  y. 
Watkins,  40  Cal.  568. 

McFarland,  J.,  delivered  the  opinion  of 
the  court: 

Madeline  Curdy  died  February  9,  1877,  in 
Alameda  County,  Cal.  She  left  a  will  duly 
executed,  in  which,  after  bequests  to  several 
persons,  including  the  plaintiff  herein,  there 
occurs  the  following:  "I  give  in  trust  to  Francis 
Berton,  now  Swiss  consul  in  San  Francisco,  all 
the  moneys  I  possess  in  France,  and  principal- 
ly my  share  oi  the  Italian  rentes  deposited  in 
the  bankinc:-house  of  Messrs.  Hentsch,  Lutscher 
&  Co.,  of  Paris,  to  be  distributed  according  to 
the  private  instructions  I  give  him." 

Berton  was  present  when  the  will  was  made, 
and  wrote  it  K)r  the  testatrix  at  her  reau^t; 
and  at  tiie  time  of  the  making  of  the  will  she 
verbally  instructed  him  to  distribute  said  prop- 
perty,  or  its  proceeds,  to  certain  relations  and 
others  in  France,  other  than  the  plaintiff  herein, 
and  gave  him  an  order  for  said  property.  The 
factB  in  proof  show  that  he  at  least  impliedly 
agreed  to  accept  the  trust.  After  her  death, 
and  before  the  commencement  of  this  action. 
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said  BertOD  faithfully  distributed  said  property 
in  accordance  with  the  said  instructions  of  said 
testatrix. 

This  action  is  brought  hv  plaintiff,  a  brother 
of  the  deciiased,  and  one  of  her  heirs  at  law,  to 
have  it  decreed  that  Berton  held  the  legal  title 
to  said  property  in  trust  for  the  heirs  of  said 
deceased,  for  an  accouDting,  and  for  the  pay- 
ment to  him  of  his  proportionate  share  of  said 
property,  with  interest,  profits,  etc.  Francis 
Berton  died  during  the  pendency  of  the  action, 
and  his  executor,  George  A.  Berton,  was  sub- 
stituted as  defendant.  The  court  gave  judg- 
ment for  defendant,  and  plaintiff  appeals  from 
the  judgment,  and  from  an  order  denying  a 
new  trial. 

Upon  the  main  point  in  the  case  the  position 
of  appellant  is  (in  brief)  that,  as  the  statute 
law  of  this  State  requires  a  will  to  be  in  writ- 
ing, therefore,  "where  a  testator  devises  prop- 
erty in  trust  to  be  applied  to  such  uses  as  the 
testator  has  verbally  specified  to  the  devisee, 
the  trust  attempted  to  be  created  by  parol  fails, 
and  the  devisee  takes  the  property  in  trust  for 
the  heirs  of  the  testator ' 

The  contention  of  respondent  is  (in  brief) 
that,  independent  of  the  Statute  of  Wills,  where 
a  testator  bequeaths  property  in  trust  to  a  leg- 
atee without  specifying  in  the  will  the  purposes 
of  the  trust,  and  at  the  same  time  communi- 
cates those  purposes  to  the  legatee  orally,  or  by 
unattested  writings,  and  the  legatee,  either  ex- 
pressly or  by  silent  acquiescence,  promises  to 
perform  the  trust,  and  the  trust  itself  is  not 
unlawful,  tiiere  a  court  of  equity  will  raise  a 
constructive  trust  in  favor  of  the  beneficiaries 
intended  by  the  testator,  and  will  charge  the 
legatee  as  a  constructive  trustee  for  them,  upon 
the  ground  that  the  legatee  will  not  be  coun- 
tenanced m  perpetrating  a  fraud  by  encourag- 
ing the  testator  to  make  a  bequest  which  would 
not  otherwise  have  been  made,  and  then  refus- 
ing to  execute  his  promise.  We  think  that  re- 
spondent's view  of  the  law,  as  above  stated,  is 
correct.  There  are  some  cases  which  support 
the  proposition  of  appellant,  notably  the  case 
of  OUiffe  V.  Wells,  180  Mass.  231;  but  the  weight 
of  authority  and  the  better  reason  are  the  other 
way. 

Obviously  the  clear  intention  of  the  testatrix, 
as  expressed  in  the  written  will,  was  that  the 
proper^  in  question  should  not  go  to  the  plain- 
tiff. He,  however,  says,  in  effect:  "True,  the 
property  was  not  to  come  to  me.  It  was  given 
to  Berton  upon  the  understanding,  between  him 
and  the  testatrix,  that  it  was  to  go  to  tiie  ben- 
efit of  certain  other  persons;  but,  as  they  can- 
not establish  their  rights  as  beneficiaries,  ac- 
cording to  the  Statute  of  Wills,  Berton  must 
be  hela  to  be  my  trustee,  against  the  intention 
of  the  testatrix.  I  stand  upon  what  I  claim  to 
be  the  dry  law," 

Evidently,  in  a  doubtful  case,  no  just  im- 
pulse would  move  a  court  to  lean  towards  a 
proposition  involving  such  consequences;  and, 
as  the  question  is  an  open  one  in  this  State,  we 
are  at  liberty  to  follow  those  authorities  and 
that  line  of  reasoning  which  appear  to  us  to  be 
most  in  consonance  with  the  true  principles  of 
equity  and  justice. 

We  find  m  Be  WiU  cf  (yHara,  95  N.  Y.  408, 
a  very  full  statement  of  the  considerations 
which  in  our  opinion  ought  to  govern  the  de- 
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cision  of  the  case  at  bar.  In  that  case  the  tes- 
tatrix, by  her  will,  practically  disinherited  her 
relations  in  favor  of  strangers,  giving  the  bulk 
of  her  estate  to  three  legatees,  who  were  her 
lawyer,  her  doctor,  and  her  priest.  The  will 
was  attacked  by  the  heirs,  on  the  ground  of  want 
of  testamentary  capacity  and  undue  influence. 
As  there  was  considerable  evidence  to  support 
these  charges,  the  legatees  finally,  to  estalMlsh 
some  reasonable  explanation  of  a  diversion  of 
the  estate  tc  strangers  having  influence  from 
confidential  relations,  showed  that  they  were  not 
to  have  any  beneficial  interest  in  the  estate,  but 
were  to  devote  it  entirely  to  certain  charitable 
uses,  according  to  instructions  given  them  by 
the  testatrix  at  the  time  the  will  was  made.  It 
appeared,  however,  that  these  charitable  uses 
were  in  direct  violation  of  the  statute  law  of 
the  State.  The  heirs- at-law  then  began  an 
action  in  equity  to  establish  a  trust,  which,  fail- 
ing as  to  the  intended  beneficiaries  on  account 
of  illegality,  should  result  to  them.  The  leg- 
atees then,  although  intending  to  carry  out  the 
wishes  of  the  testatrix,  stood  upon  their  rights 
under  the  terms  of  the  will,  which  upon  its 
face  gave  them  the  property  absolutely;  denied 
that  they  had  accepted  an^  trust,  or  that  any 
could  be  proven  by  extrinsic  matter  lying  out- 
side the  will;  and  insisted  that  the  property 
was  theirs  absolutely.  The  question  thus  pre- 
sented was,  in  substance,  the  one  presented 
here.  The  only  difference  is  that  in  the  O^Hara 
Case  the  instructions  were  in  writing,  while  in 
the  case  at  bar  they  were  oral.  But  neither  in 
the  argument  of  counsel,  nor  in  the  opinion  of 
the  court,  was  there  any  distinction  made  be- 
tween written  and  oral  Instructions  or  promises. 
The  principles  announced  applied  equally  to 
both.  There  was  no  claim  that  the  letter  of  in- 
structions came  within  the  rule  that  an  extra- 
neous paper  may  be  incorporated  into  a  valid- 
ly executed  will  by  a  direct  reference  to  it  in 
the  will  itself.  There  was  no  reference  what- 
ever in  the  will  to  the  letter. 

The  court  in  the  O'Hara  Oase,  after  stating 
that  "  the  proof  is  uncontradicted  that  the  tes- 
tatrix made  the  residuary  devise  and  bequest 
in  its  absolute  and  unconditional  form  in  reli 
ance  upon  a  promise  of  the  legatees  to  applv 
the  fund  faithfully  and  honorably  to  the  chari- 
table uses  dictated  in  the  letter  of  instructions," 
proceeds  to  discuss  the  question  whether  or  not 
one  of  the  legatees,  McCue,  expressly  prom- 
ised to  accept  the  trust.  After  reviewing  the 
evidence  (which  was  somewhat  contradictoiy) 
on  that  point,  the  court  says:  "  Where,  in  such 
a  case,  the  legatee,  even  by  silent  acquiescence, 
encourages  the  testatrix  to  make  a  oequest  to 
him,  to  be  applied  by  him  to  the  benefit  of 
others,  it  has  all  the  force  and  effect  of  an  ex- 

Jress  promise.  ( Wallgrave  v.  Tebbs,  2  Eav  & 
.  321;  8chuU^s  App.  80  Pa.  St.  405).  it  he 
does  not  mean  to  act  in  accord  with  the  de- 
clared expectation  which  underlies  and  induces 
the  devise,  he  is  bound  to  say  so,  for  his  silent 
acquiescence  is  otherwise  a  fraud.  Russell  v, 
Jaeksm,  10  Hare,  204." 

The  court  then  proceeds  to  state  the  princi- 
ples which  should  determine  the  main  question 
under  discussion,  as  follows:  "  If,  therefore, 
in  her  letter  of  instruction,  the  testatrix  had 
named  some  certain  and  definite  beneficiary 
capable  of  taking  the  provision  intended,  the 
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law  would  fasten  upon  the  legatee  a  trust  for 
such  beneficiary,  and  enforce  it,  if  needed,  on 
tlie  ffiound  of  fraud.  Equity  acts,  in  eucb  case, 
D<^  because  of  a  trust  declared  by  the  testator, 
but  because  of  the  fraud  of  the  legatee.  For 
him  not  to  cany  out  the  promise  by  which 
alone  he  procured  the  devise  and  bequest  is  to 
perj^trate  a  fraud  upon  the  devisor,  which 
equity  will  not  endure.  The  authorities  on 
ibis  point  are  numerous."  (Here  follows  a  long 
list  of  cases.)  "The  circumstances  in  these 
cases  were  varied  and  sometimes  peculiar,  but 
all  of  them  either  recognize  or  eniorce  the  gen- 
eral doctrine.  It  has  been  twice  appliecL  in 
our  own  State.  Brown  v.  Lynch,  1  Paige,  147; 
WiUiatM  V.  FUeh,  18  N.  Y.  546.  In  the  last 
of  these  cases  the  making  of  a  bequest  to  the 
plaintiif  was  prevented  by  an  agreement  of  the 
father,  who  was  next  of  kin,  to  hold  in  trust 
for  the  plaintiff;  and  the  English  cases  were 
cited  with  approval,  and  the  trust  enforced. 
AH  along  the  line  of  discussion  it  was  steadily 
claimed  that  a  plain  and  unambiguous  devise 
in  a  will  could  not  be  modified  or  cut  down  by 
extrinsic  matter  lying  in  parol,  or  unattestea 
papers,  and  that  the  Statute  of  Frauds  and  that 
of  Wills  excluded  the  evidence;  and  all  along 
the  line  it  was  steadily  answered  that  the  de- 
vise was  untouched;  that  it  was  not  at  all  mod- 
ified; that  the  property  passed  under  it,  but  the 
law  dealt  with  the  holder  for  his  fraud,  and 
out  of  the  facts  raised  a  trust  ex  malefleio,  in- 
stead of  resting  upon  one  as  created  by  the  tes- 
tator. The  character  of  the  fraud  which  Jus- 
tifies the  equitable  inference  is  well  described 
in  OloM  V.  Hvlbert,  102  Mass.  40,  8  Am.  Rep. 
41S.  It  was  said  to  consist '  in  the  attempt  to 
take  advantage  of  that  which  has  been  done  in 
performance  or  upon  the  faith  of  the  agree- 
ment, while  repudiating  its  obligation  under 
cover  of  the  statute.' " 

The  other  parts  of  the  opinion  discuss  the 
question  whether,  as  the  charitable  uses  could 
pot  be  enforced,  because  forbidden  by  the  stat- 
«ite,  the  legatees  could  be  held  as  trustees  for 
ihe  heirs;  But  that  question  does  not  arise  in 
ihecase  at  bar. 

We  have  thus  referred  at  length  to  the 
CtBara  Case  because  it  contains  a  lucid  state- 
ment of  the  principles  which  apply  to  the  case 


at  bar,  and  for  the  additional  reason  that  in  the 
opinion  of  the  court  and  the  briefs  of  counsel 
nearly  all  the  authorities  bearing  upon  the 
question  are  cited.  We  also  refer  especially  to 
the  case  of  WiUiarM  v.  Vreeland,  82  N.  J.  Ea. 
185,  which  declares  the  doctriDC  above  stated; 
and  in  the  notes  to  which  are  collated  extracts 
from  about  forty  different  cases,  all  of  which 
are  confirmatory  of  said  doctrine.  See  also 
Hooker  V.  Aaford,  88  Mich.  458;  Ba  Fleetwood, 
L.  R.  15  Ch.  Div.  594:  FU  Boyee.  L.  R.  26  Ch. 
Div.  531;  Biordanv.  Banon,  10  Ir.  Eq.  469. 

The  cases  cited  will  show  that  it  is  immate- 
rial whether  the  instructions  given  by  a  testator 
are  oral  or  in  writing.  Indeed,  in  the  o^ioion 
of  the  court  in  the  &ffara  Case  (ahoy e  quoted), 
where  the  phrase  "  lying  in  parol,  or  unattest- 
ed papers  "  is  employed,  the  word  **parol "  is 
evidently  used  in  its  usual  meaning,  as  synon- 
ymous with  "verbal"  or  "oral."  and  not  in 
its  broader  meaning  of  "  not  under  seal."  . 

The  California  cases  of  De  Laureneel  v.  De 
Boom,  48  Cal.  6S1;  Estate  ofShiUaber.  74  Cal. 
144,  and  Estate  of  Brooks,  54  Cal.  475,  while 
in  harmony  with  the  principles  above  stated, 
are  not  directly  to  the  point  involved  in  the  case 
at  bar. 

Our  conclusion  is  that  the  court  below  cor> 
rectly  decided  that  Francis  Berton,  deceased, 
properly  distributed  the  property  in  France,  in 
accordance  with  the  instructions  given  him  by 
the  testatrix  when  the  will  was  made,  and 
which  instructions  he,  at  that  time,  agreed  to 
carry  out.  Of  course,  the  case  must  bedis- 
tinguished  from  one  where  a  testator,  intend- 
ing to  give  certain  property  directly  to  a  cer- 
tain person  for  that  person's  sole  benefit,  fails 
to  designate  in  the  will  either  the  property  or 
the  person.  In  such  a  case  no  question  of 
trust  could  arise.  These  views  make  it  un- 
necessary to  determine  the  other  two  points 
made  by  respondent:  (1)  that  the  order  for  the 
property  in  France,  given  by  the  testatrix  to 
Berton  at  the  time  the  will  was  made,  consti- 
tuted a  transfer  of  the  property  in  prcssenti; 
and  (2)  that  the  action  was  barred  by  the  Stat- 
ute of  Limitations. 

The  judgment  and  order  are  affirmed. 

We  concur: 

Thornton*  /./  Sharpstein*  /. 
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1.  The  BCaeeaehueeite  Statute  givfng 
Jnriedlction  in  eqnlty  to  the  supreme  ju- 
dicial oourt  and  superior  court,  on  the  petition  of 
not  leas  than  ten  l^ral  vot^s,  to  cmjoln,  as  a  com- 

- —  -  -  -  -  -       -   ■ 

NoTB.— Constitutional  law  of  the  land ;  proteo- 
tlOD  of  life,  liberty  and  property.  Bee  People  v. 
0*Briefi,  2  L.  R.  A.  S68,  notA,  111  N.  Y.  1;  Kuntz  v. 
Samptlon,  2  L.  R.  A.  666,  note,  117  Ind.  1;  Chauvin  v. 
Valiton,  8  L.  R.  A.  IM,  8  Mont.  461;  Jensen  y.  Union 
Pao.  K.00.  (Utah) iL.  R.  A.  tZL 
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mon  nuisance,  any  buildinfir  used  for  the  illegal 
keeping  or  sale  of  intozicatinsr  liquors,  and  au- 
thorizing any  justice  of  either  of  said  courts  to 
issue  the  injunction,  is  constitutionaL 

2*  Such  statute  is  not  in  csonfliet  with 
article  12  of  the  I>eclaration  of  Big^htSt 

which  provides  that  no  person  shalJ  be  deprived 
of  his  property,  immunities,  or  privileges  hut  by 
the  juagment  of  his  peers  or  the  law  of  the  land. 

8«  That  which  is  declared  by  a  valid 
statute  to  be  a  nuisance  is  deemed  in  law 
to  be  a  nuisanob  in  fact,  and  should  be  dealt  with 
as  such. 

4.  The  fket  that  keepings  a  nuisance  is  a 
crime  does  not  deprive  a  oourt  of  equity  of  the 
power  to  abate  the  nuisance. 

6.  This  statute  is  not  invalid  because  it 
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maJces  no  provlsioii  for  a  trial  by  jury:  Binoe 
another  statute  of  the  State  provides  for  a  trial 
by  Jury  in  oasee  in  equity  In  which  that  mode  of 
trial  is  deemed  by  the  court  to  be  desirable ;  and 
in  cases  in  equity  In  which  defendants  have  a  Gon- 
stitutional  dcrbt  to  such  a  trial,  the  courts  secure 
It  to  them. 
6.  In  Massaehusette  the  rl^ht  to  pro- 
ceed in  eqnltgr  to  abate  public  nuisances,  in  the 
exerdse  of  the  police  power,  wherelnecessary  for 
the  protection  of  the  public,  has  been  fully  rec- 
ognized. 

7*  Petitioners  maj*  show  that  the  per- 
son who  signed  the  petition  by  the  name  ^*A. 
M.  Allen**  was  Augustine  M.  AUen,  who  was  a  le- 
gal Toter  of  the  City  of  Haverhill. 

8.  The  principles  by  which  the  coort 
shcMild  be  cfovemed  in  dealing  with  an  ap- 
plication for  a  preliminary  injunction  under  this 
statute  are  the  same  as  apply  to  proceedings  to 
enjoin  other  kinds  of  public  nuisances.  The  ten 
legal  voters  who  unite  In  a  petition  represent  the 
public.  That  no  one  of  them  would  suffer  any 
damage  beyond  that  common  to  all  law-abiding 
dtlaens  is  immaterial. 

9*  In  hearing  upon  applications  Ibr 
preliminary  ifljunetionsv  and  orders  pen- 
dente  ttU^  in  suits  In  equity,  the  parties  have  no 
constitutional  right  to  a  trial  by  jury.  Whether, 
upon  the  question  as  to  the  use  oiade  of  the  prop- 
erty, the  parties,  at  the  hearing  upon  the  merits, 
have  a  constitutional  right,  in  this  case,  to  a  trial 
by  jury,  is  not  decided. 

10.  There8pondents»forthepDrposeof 
thehearin£^»  in  this  case  having  admitted  that 
the  allegations  of  the  petition  were  true,  have, 
thereby,  conceded  facts  which,  if  proved  at  liie 
final  hearing,  will  require  a  decree  in  favor  of  the 
petitioners ;  and  it  was  therefore  within  the  power 
of  the  judge,  in  the  exercise  of  his  discretion,  to 
order  a  preliminary  injunction. 

(Septembers,  1889.) 

PETITION  to  the  Superior  Court  under  Acts 
18»7,  chap.  880,  by  ten  legal  voters  of 
the  City  of  Haverhill,  praying  that  the  court 
restrain,  enjoin,  and  abate  a  certain  tenement  of 
the  respondents  as  a  common  nuisance,  said 
tenement  being  represented  to  be  used  for  the 
illegal  keeping  and  sale  of  intoxicating  liquors. 
At  the  hearing  Lathrop,  J.,  ordered  a  prelim- 
inary injunction  to  issue,  and  the  respondents 
appealecl.    Affirmed, 

Mr.  William  H.  Moodj'*  for  petitioners: 

The  right  of  a  State  to  regulate  or  totally 
prohibit  the  sale  of  intoxicating  liquor,  and, 
after  du^  legal  process,  to  seize,  condemn,  and 
destroy  the  prohibited  liquor  and  the  furniture, 
fixtures,  implements  and  buildings  employed 
in  its  illegal  sale,  is  well  settled.  The  right  to 
do  these  thines  is  within  the  police  powers  of  a 
State,  and  is  not  forbidden  by  any  constitu- 
tional limitation. 

Cooley,  Const.  Lim.  Rth  ed.  *588;  Com,  v. 
Certain  Jntoxicating  Liquors,  115  Mass.  158; 
Bancroft  v.  Cambridge,  126  Mass.  438. 

If  an^  question  of  fact  arises  on  the  bearing 
of  a  petition  brought  under  this  chapter,  upon 
which  the  respondent  has  a  constitutional  nght 
to  jurv  trial,  he  may  secure  that  right  by  sea- 
sonably filing  a  claim  for  jury  trial  and  causing 
Issues  to  he  iramed  for  the  iury 

l\noers  v.  Raymond,  187  Mass.  488. 

While  it  may  be  true  that  the  courts  of 
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equity  have  established  a  rule  that  an  injunc- 
tion against  a  public  nuisance  will  not  be 
granteoT  on  the  prayer  of  a  person  who  doet 
not  show  himself  to  be  peculiarly  injured  by 
the  continuance  of  the  nmsance,  yet  there  ia  no 
constitutional  limitation  which  would  prevent 
the  Legislature  from  changing  this  rule  for  all 
or  a  part  of  public  nuisances. 

A  similar  statute  has  been  held  to  be  oonstir 
tutional. 

Littleton  v.  Fr%t§,  66  Iowa,  48a  And  see 
Applegate  ▼.  Windfrenner,  66  Iowa,  67;  Orau 
V.  Siienes,  69  Iowa,  1^;  Behmidt  ▼.  OM,  119 
U.  S.  286  (80  L.  ed.  831). 

If  defendant  is  punished  for  yiolation  of  the 
terms  of  the  injunction,  it  will  be  for  contempt 
of  court,  which  is  never  triable  by  jury,  and 
it  is  of  no  consequence  that  the  contempt  of 
court  is  also  a  crime. 

Cartwrighfs  Case,  114  Mass.  380. 

Mr,  Edmund  B.  Fuller,  for  respondents: 

If  the  laws  of  the  Legislature  are  to  be  re- 
spected, much  more  so  is  the  Constitution,  the 
highest  law  by  which  all  other  laws  are  to  be 
tested.  To  this  test  we  must  now  apply  the 
statute  under  consideration  in  the  present  case. 

Acts  1887,  chap.  880. 

The  Constitution,  art.  12,  provides  "  that  no 
subject  shall  be  arrested,  imprisoned,  despoiled 
or  deprived  of  his  property,  immunities  or 
privileges,  put  out  of  the  protection  of  the  law, 
exiled  or  deprived  of  his  life,  liberty  or  estate, 
but  by  the  judgment  of  his  peers  or  the  law  of 
the  land." 

This  clause  means  that  statutes  which  would 
deprive  a  citizen  of  the  right  of  person  or  prop- 
erty without  a  regular  trial  according  to  the 
course  and  usage  of  the  common  law,  would 
not  be  the  law  of  the  land  in  the  sense  of  the 
Constitution. 

Hoke  V.  Henderson,  4  Dev.  L.  (N.  C.)  1-16. 

The  article  is  a  restraint  upon  the  legislative 
as  well  as  executive  and  judicial  powers  of  the 
government,  and  cannot  be  so  construed  as  to 
leave  the  Legislature  free  to  make  anv  process 
"due  process  of  law"  by  its  mere  will. 

See  opinion  of  Curtis,  J,,  in  Murray  v.  Ed' 
boken  Land  dt  Imp,  Co.  59  U.  S.  18  How.  272,. 
276  (15  L.  ed.  872,  874);  Taylor  v.  Porter,  4 
Hill,  145;  Norman  v.  JBeist,  5  Walts  &  8.  171. 

The  statutes  of  this  Commonwealth  have 
made  it  a  crime  for  a  person  to  keep  a  tene- 
ment for  the  purpose  alleged  in  this  petition^ 
or  to  let  a  building  or  tenement  for  such  pur- 
poses. 

Pub.  Stat.  chap.  101,  §g  6,  7, 9. 

Section  2,  art.  8,  of  the  Constitution  of  the 
United  States  provides  that  "  the  trial  of  sJI 
crimes,  except  in  cases  of  impeachment,  shall 
be  by  jury." 

The  right  to  anticipate  and  enjoin  crimes  of 
the  nature  set  forth  in  this  Act  would  be  an  ar- 
bitrary exercise  of  power  and  contrary  to  all 
principles  of  justice  and  public  policy. 

Brandreth  v.  Lance,  8  Paige,  24, 

The  courts  of  Great  Britain  have  refused  U> 
take  jurisdiction  in  such  matters  though  their 
powers  are  not  limited  by  a  written  Constitu- 
tion. 

Fleming  v.  Newton,  1  H.  L.  Cas.  863,  876: 
Boston  DiaUie  Co,  v.  Florence  Mfg,  Co.  114 
Mass.  69;  State  v.  Uhrig,  14  Mo.  App.  418. 

In  State  v.  Vhrig,  supra,  an  information 
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brought  by  the  drcnit  attorney  to  eDJom  the 
keepmii^  of  an  unlicensed  dramshop,  on  the 
ground  that  it  was  a  public  nuisance.  The 
court  refused  an  injunction  upon  the  express 
ground  that  it  woula  be  extending  the  Jurisdic- 
tion in  eouiiy  beyond  and  contrary  to  the  pro- 
visions ot  the  Constitution  "which  guarantee  the 
right  to  a  trial  by  Jury,  and  the  risrht  that  each 
offender  has  to  be  proceeded  against  by  indict- 
ment or  information. 

It  is  true  that  the  Supreme  Courts  of  Kansas 
and  Iowa  have  decided  that  tney  have  Jurisdic- 
Uon  in  equity  in  such  cases. 

State  ▼.  Orawfard,  28  Ean.  726;  Littleton  y. 
ITWte,  65  Iowa,  488. 

The  doctrine  that  irreparable  inluiy  and  no 
adequate  remedy  at  law  must  be  shown  in  or- 
der to  have  a  preliminarv  injunction  issue  has 
always  been  maintained  by  this  court. 

Ciarlee  River  Bridge  v.  Warren  Bridge,  6 
Pick.  876;  Cumminge  v.  Barrett,  10  Cush.  186, 
191;  Afty-Oen,  v.  Metropolitan  B.  Co,  125 
Mass.  516. 

Under  a  somewhat  similar  statutory  provis- 
ion, this  court  has  refused  a  preliminary  injunc- 
tion upon  the  ground  that  the  injury  which 
plaintiff  might  suffer  by  the  delay  was  not  in 
Its  nature  irreparable. 

Charles  River  Bridge  v.  Warren  Bridge,  6 
Pick.  876. 

It  has  been  held  that  selling  intoxicating  llq- 
nor  upon  land  leased  by  the  plaintiff  is  not  an 
irreparable  inlury. 

Brooke  v.  Dior,  85  Ala.  599. 

In  the  case  of  State  v.  Oraufford,  eupra,  the 
oonrt  limited  its  power  to  cases  where  the  in- 
Jaiy  was  irreparable  in  its  nature  and  there  was 
no  adequate  remedy  at  law. 

See  HamiUon  v.  Whitridge,  11  Md.  128;  State 
T,  Oratoford,  supra. 

Knowltoiit  /.,  delivered  the  opinion  of  the 
court: 

The  Statute  of  1887,  chap.  880,  §  1,  is  as  fol- 
lows: "  The  supreme  Judicial  court  and  supe- 
rior court  shall  have  lurisdiction  in  equity, 
upon  information  filed  oy  the  district  attorney 
for  the  district,  or  upon  the  petition  of  not  less 
than  ten  legal  voters  of  any  town  or  city,  set- 
tin?  forth  the  fact  that  any  buildine*,  place,  or 
tenement  therein  is  resorted  to  for  prostitu- 
tion, lewdness,  or  illegal  gaming,  or  is  used  for 
the  illegal  keeping  or  sale  of  intoxicating  liq- 
uors, to  restrain,  enjoin,  or  abate  the  same  as  a 
common  nuisance;  and  an  injunction  for  such 
purpose  may  be  issued  by  any  Justice  of  either 
of  said  courts." 

The  first  question  reported  for  our  decision 
is,  whether  this  statute  is  constitutional.  The 
respondents  contend  that  it  is  in  conflict  with 
article  12  of  the  Declaration  of  Rights,  which 
provides  that  "  no  subject  shall  be  arrested,  im- 
prisoned, despoiled,  or  deprived  of  his  proper- 
ty, immunities*  or  privileges,  .  .  .  but  by  the 
Judgment  of  his  peers  or  tne  law  of  the  land." 

llie  right  of  the  Legislature  in  the  exercise 
of  the  police  power  of  the  Commonwealth  to 
pass  laws  regulating  the  sale  of  intoxicating 
liquors,  or  amolutely  prohibiting  it,  except  for 
medicinal,  mechanical  or  chemical  purposes, 
hkis  been  repeatedly  asserted  in  able  and  elabor- 
ate opinions  of  this  court  and  of  the  Supreme 
Court  of  the  United  States,  which  cover  every 
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question  that  can  fairly  be  raised  under  the 
Constitution  of  Massachusetts  or  of  the  United 
States.  Fisher  v.  McOirr,  1  Gray,  1;  License 
Cases,  46  U.  S.  5  How.  504  [12  L.  ed.  256]; 
Bartemeyer  v.  Tmoa,  85  U.  S.  18  Wall.  129  [21 
L.  ed.  9291;  Boston  Beer  Co,  v.  Mass,  97  U.  S. 
25  [24  L.  ed.  989];  Mugler  ▼.  Kansas,  128  U.  S.. 
628 [81  L.  ed..205J;  Ckm,  v.  Certain  Intoxicate 
ijig  Liquors,  115  Mass.  153. 

We  do  not  understand  the  respondents  tO' 
contend  that  the  provisions  of  the  Public  Stat- 
utes, chap.  100,  which  regulate  the  sale  of  in- 
toxicating liquors,  or  those  of  the  Public  Stat- 
utes, chap.  101,  §  6,  which  declare  that  "  all 
buildings,  places,  or  tenements  .  .  .  used  for 
the  illegal  keeping  or  sale  of  intoxicating  liq- 
uors shall  be  deemed  common  nuisances,  are 
unconstit  utional.  But  the  argument  is  that,  by 
a  process  in  equit}r  for  the  abatement  of  an  al- 
leged common  nuisance  of  the  kind  named  in- 
this  statute,  they  are  liable  to  be  deprived  of  their 
property,  immunities,  and  privileges,  otherwise 
than  by  the  Judgment  of  their  peers  or  the 
law  of  the  land.  The  fallacy  of  the  argument 
lies  in  part  in  disregarding  the  distinction  be- 
tween  a  proceeding  to  abate  a  nuisance,  wbtch> 
looks  only  to  the  property  that  in  the  use  made 
of  it  constitutes  the  nuisance,  and  a  proceeding 
to  punish  an  offender  for  the  crime  of  main- 
taining a  nuisance.  These  two  proceedings  ai-e 
entirely  unlike.  The  latter  is  conducted  under 
the  provisions  of  the  criminal  law,  and  deals 
only  with  the  person  who  has  violated  the  law. 
The  former  is  governed  by  the  rules  which  re- 
late to  property,  and  its  only  connection  with 
persons  is  through  property  in  which  they  may 
be  interested.  That  which  is  declared  by  a  val- 
id statute  to  be  a  nuisance  is  deemed  in  law  to 
be  a  nuisance  in  fact,  and  should  be  dealt  with 
as  such.  The  people,  speaking  through  their 
representatives,  have  proclaimed  it  to  be  offen- 
sive and  injurious  to  the  public,  and  the  law 
will  not  tolerate  it.  The  fact  that  keeping  a 
nuisance  is  a  crime  does  not  deprive  a  court  of 
equity  of  the  power  to  abate  the  nuisance. 
Atty-Qen,  v.  Ranter,  1  Dev.  Eq.  12;  Peojjle  v. 
St,  Louis,  10  111.  851;  Ewell  v.  Greenwood,  26i 
Iowa.  877;  Minke  v.  Hopeman,  87  Dl.  450. 

Apart  from  the  method  provided  fur  institut- 
ing proceedings,  the  statute  under  considera- 
tion merely  says  that  courts  of  equity  shall 
have  Jurisdiction  of  this  kind  of  public  nui- 
sances as  they  have  of  others.  It  authorizes  the 
making  of  any  reasonable  order  or  the  issue  of 
any  proper  process  adapted  to  the  abatement  or 
prevention  of  the  nuisance.  And  there  can  be 
no  doubt  of  the  constitutional  right  of  the  Leg- 
islature to  prescribe  the  agency  to  represent  the 
public  in  setting  tbe  law  in  motion.  That  may 
as  well  be  the  district  attorney  of  the  district  or 
ten  legal  voters  of  the  town  where  tbe  nuisance; 
is  alleged  to  exist,  as  the  Attorney-Genernl,  if 
the  Legislature  so  determines.  Littleton,  v. 
Fritz,  65  Iowa,  488;  Kansas  v.  Ziebold,  123  U. 
S.  623  [31  L.  ed.  205]. 

It  is  urged  that  this  statute  makes  no  provis- 
ion for  a  trial  by  Jury.  This  ob;{ection  applies 
as  well  to  nearly  all  our  legislation  giving  Ju- 
risdiction in  equity.  The  Public  Statutes, 
chap.  151,  §  27,  provides  for  a  trial  by  Jury  in 
every  case  in  equity  in  which  that  mode  of  trial 
is  deemed  by  the  court  to  be  desirable.  In 
cases  in  equity  in  which  defendants  have  a 


196 


MABaAOHUfiBTTS  SUFREBiB  JUDICIAL  OOTTBT. 


Sept., 


oonstitutional  right  to  such  a  trial,  tbe  courts 
secure  it  to  them.  Paroen  y.  Baymond^  187 
Mass.  488. 

In  the  very  recent  case  of  Karnai  ▼.  ZiebM^ 
9upra,  tiie  Supreipe  Court  of  tbe  United  States 
fuUy  considered  all  the  constitutional  questions 
'which  arise  in  the  case  at  bar.  In  tbe  Law  of 
Kansas  in  relation  to  nuisances  of  the  kind  we 
are  considering  is  this  language:  *'  The  Attor- 
ney-General, county  attorney,  or  any  citizen  of 
the  county  where  such  nuisance  is  kept  or  is 
maintained,  may  maintain  an  action  in  the 
name  of  the  State  to  aliate  and  perpetually  en- 
join the  same.  The  injunction  shall  be  granted 
at  the  commencement  of  the  action,  and  no  bond 
shall  he  required ."  Then  follow  provisions  for 
punishing  disobedience  of  an  injunction  as  for 
a  contempt. 

The  defendants  were  the  owners  of  a  hrewery 
which  was  built  before  the  passage  of  the  stat- 
ute, and  was  worth  about  f  10,000,  if  it  could 
be  used  for  brewing  beer,  but  was  of  little  yalue 
for  any  other  use.  Under  the  law,  a  building 
80  used  was  a  nuisance.  A  suit  in  equity  was 
brought  under  the  statute,  alledng  that  the  de- 
fendant's building  was  used  for  manufacturing 
intoxicating  liquor,  and  praying  that  it  might 
be  abaled  as  a  nuisance.  The  defendants  con- 
tended that  tbe  statute,  if  enforced,  would 
abridge  their  privileees  and  Immunities,  and 
deprive  them  of  their  property,  without  due 
process  of  law,  and  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States.  But  in  a  very  elaborate  opinion 
the  court  held  otherwise,  and  sustained  the 
constitutionality  of  tbe  law  in  every  particular. 

The  statute  made  no  provision  for  a  trial  by 
jury,  and  it  seems  that  under  the  Constitution 
of  Kansas  parties  are  entitled  to  a  trial  in  that 
mode  in  all  cases  in  which  that  had  been  the 
method  of  trial  prior  to  the  adoption  of  the 
Constitution.  The  court  held  that  a  proceed- 
ing in  equity  to  abate  a  nuisance,  without  such 
a  trial,  was  '*'due  process  of  law,"  because  it  had 
not  been  tbe  custom  to  tiysuch  cases  to  a  jury. 
Similar  decisions  have  been  made  in  Iowa  and 
in  Kansas.  Littleton  v.  Fritz,  supra;  State  v. 
Crawford,  2S  Kan.  726. 

In  our  State  the  right  to  proceed  in  equity  to 
abate  public  nuisances,  and  to  destroy  private 
property  in  the  exercise  of  the  police  power, 
where  necessary  for  the  protection  of  the  pub- 
lic, bas  been  recognized  in  many  cases.  IHsU 
Atty,  V.  Lynn  &  B.  R.  Co.  16  Gray,  242; 
Belcher  v.  Farrar,  8  Allen,  825;  Wintkrop  v, 
Farrar,  11  Allen,  898;  Atty-Oen.  v.  Tudor  Ice 
Co.  104  Mass.  289;  Watertown  v.  Moyo,  109 
Mass.  815;  Bancroft  v.  Cambridge,  126  Mass. 
488. 

We  are  of  opinion  that  the  statute  is  consti- 
tutional. 

It  was  competent  for  the  petitioners  to  show 
that  the  person  who  signed  the  petition  by  the 
name  "  A.  M.  Allen  "  was  Augustine  M.  Allen, 
who  was  a  legal  voter  of  the  City  ?f  Haverhill. 
Com.  V.  Hamilton,  15  Gray,  480. 

The  third  question  relates  to  the  power  of  the 
Justice,  in  the  exercise  of  his  discretion,  to  order 
a  preliminary  injunction.  The  principles  by 
which  the  court  should  be  governed  in  dealing 
with  an  application  for  a  prelimiDary  injunc- 
tion imder  this  statute  are  the  same  as  apply  to 
proceedings  to  enjoin  other  kinds  of  public 

5  L.  R.  A. 


nuisances.  The  ten  legal  voters  who  unite  in 
a  petition  represent  the  public,  as  does  the  At- 
torney-General in  other  similar  cases.  The 
fact  that  no  one  of  them  in  the  present  case 
would  suffer  any  damage  by  the  continuance  of 
the  nuisance  beyond  that  common  to  all  law- 
abiding  citizens  was  immaterial. 

In  all  suits  in  equity,  before  a  case  can  be 
regularly  heard  upon  its  merits,  the  defendant 
must  have  reasonable  time  prescribed  by  the 
rule  in  which  to  answer.  Issues,  whether  of 
law  ,or  of  fact,  must  be  made  up,  and  an  op- 
portunity given  to  prepare  for  the  hearing. 
An  application  for  a  preliminary  injunction 
rests  upon  the  alleged  existence  of  an  emer- 
gency, or  of  a  special  reason  for  an  order  before 
the  case  can  be  regularly  heard.  And  it  is  only 
to  prevent  serious  injury,  for  which  there  is  no 
other  complete  and  adequate  remedy,  that  a 
court  is  justified  in  interfering  with  the  conduct 
of  persons,  or  the  use  of  property  before  trial. 
To  properly  determine  what  shall  be  done  in 
cases  of  this  kind  involves  an  exercise  of  sound 
discretion  hy  the  presiding  judge,  who  should 
look  to  the  interests  of  the  petitioners,  and  of 
the  public  whom  they  represent,  and  should  at 
the  same  time  remember  that,  without  good 
reason,  a  defendant  is  not  to  be  dealt  with  ex 
parte,  nor  forced  to  trial  before  the  case  is  ripe 
for  hearing.  It  should  be  borne  in  mind,  that 
this  is  not  a  statute  which  professes  to  look  to 
the  conduct  of  persons  to  prevent  the  commis- 
sion of  crime.  If  it  were,  it  would  have  no  le- 
gitimate place  in  our  jurisprudence.  There  is 
no  doubt  that  in  bearings  upon  applications  for 

{)re1iminary  injunctions  and  orders  pendente  lite 
n  suits  in  equity,  and  in  proceedings  for  the 
punishment  for  contempt  of  court,  the  parties 
have  no  constitutional  right  to  a  trial  by  jury. 
It  would  be  an  anomalous  proceeding  for  a 
oourt  to  issue  an  injunction  against  a  defend- 
ant's committing  the  crime  of  larceny,  or  of 
selling  intoxicating  liquors,  with  a  view  to 
punish  as  disobedience  of  the  injunction  and 
contempt  of  court  the  same  act  which  was 
before  punishable  as  a  crime.  If  that  could  be 
done,an  accused  person,  through  a  mere  change 
of  form  in  the  proceeding,  might  be  punished 
for  a  crime  without  a  triu  by  iury  and  in  vio- 
lation of  both  our  National  ana  State  Constitu- 
tions. There  would  be  strong  ground  for  con- 
tending that  a  statutaKvhich  should  attempt  to 
authorize  such  a  method  of  preventing  or  pun- 
ishing ordinary  crimes  would  be  unconstitu- 
tional. Indeed,  even  where  a  plaintiff  seeks  the 
aid  of  a  court  of  equity  to  protect  him  from  ir- 
reparable injury  through  the  threatened  publi- 
cation of  a  libel,  or  the  commission  of  some 
other  like  crime,  the  courts  decline  to  interfere. 
Brandreth  v.  lAince,  8  Paige,  24;  Feming  v. 
NeuDton,  1  H.  L.  Cas.  863-876;  Boston  Diatite 
Co,  v.  Florence  Mfg,  Co.  114  Mass.  69. 

In  proceeding  under  this  statute,  not  for  tbe 
purpose  of  forbidding  by  order  a  personal  act 
which  the  law  forbids  under  the  penalty  of  fine 
and  imprisonment,  but  for  the  nurpose  of  pro- 
tecting the  community  from  a  harmful  use  of 
property,  courts,  in  determining  whether  to  is- 
sue a  preliminary  injunction,  should  look  to 
the  nature  of  the  building  or  tenement,  and 
the  use  to  which  it  is  being  put  and  is  likely  to 
be  put,  to  see  whether  the  continuance  of  it 
will  be  seriously  detrimental  to  the  oommuni- 
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tv,  before  the  rights  of  the  parties  can  be  finally 
determined. 

We  can  imagine  a  case  in  which  a  tenement 
might  be  alleged  to  be  a  nuisance  by  reason  of 
its  use  for  the  unlawful  sale  of  intoxicatiug 
liquors  for  medicinal  purposes.  Under  the 
roles  of  practice  in  equity,  it  can  hardly  be 
contended  that  the  court  would  be  called  upon 
to  issue  an  Injunction  in  such  a  case,  until  the 
ezistenoe  of  the  nuisance  had  been  established 
at  the  finil  bearing.  On  the  other  hand,  we 
can  imagine  a  case  in  which  a  tenement  used 
for  the  illegal  sale  of  intozicatinff  liquors 
might  be  so  situated  and  so  kept  that  every 
day^s  continuance  of  it  would  inflict  serious  in- 
jury upon  the  people  in  its  vicinity.  In  such 
a  suit  a  court  might  well  take  measures  to 
abate  the  nuisance  upon  a  preliminary  hearing. 

In  the  case  at  bar  the  respondents,  for  the 

gurposes  of  the  hearing,  admitted  that  the  al- 
igations  of  the  petition  were  true.  By  this 
admission  the  principal  reason  for  not  ^nting 
an  injunction  before  the  final  hearing  was 
eliminated  from  the  case.  Usually  there  is  a 
question  of  fact  in  dispute,  of  a  kind  which,  at 
toe  request  of  either  party,  is  commonly  sub- 
mitted to  a  jury.  Indeea,  it  can  be  argued 
with  much  force,  but  whether  effectually  it  is 
unnecessary  now  to  decide,  that  upon  this 
question  as  to  the  use  made  of  the  property,  the 
parties  at  the  hearing  upon  the  merits  have  a 
constitutional  right  to  a  trial  by  jury.  See 
MereharUsNat  Bank  y.  McuUon,  148  Mass.  548, 
8  New  £ng.  Rep.  784. 

The  respondents  haying  conceded  facts  which, 
if  pioyed  at  the  final  hearing,  will  require  a 
decree  in  fayor  of  the  petitioners,  it  was  within 
the  power  of  the  presiding  judge,  in  the  exer- 
cise of  his  discretion,  to  oraer  a  preliminary 
injunction. 
li^uneiion  to  Uaue. 

Field,  J,,  dissenting: 

In  considering  the  constitutionality  of  Stat. 
1887,  chap.  880,  it  is  first  necessary  to  deter- 
mine its  meaning,  because  a  statute  must  be 
carried  into  effect,  if  at  all,  according  to  the  in- 
tention of  the  Legislature,  as  expressed  in  it. 
FuherY.  MeQirr,  1  Gray,  1,  22. 

The  present  case  raises  the  question  of  the 
constitutionality  of  Stat.  1887,  chap.  880,  only 
so  far  as  it  relates  to  U9  use  of  a  building, 
place,  or  tenement  for  the  illegal  keeping  or 
illegal  sale  of  intoxicating  liquors.  ^  The  stat- 
ute plainly  provides  for  a  public  prosecution, 
to  be  instituted  either  by  a  district  attorney  or 
by  ten  or  more  legal  voters  for  the  purpose  of 
preventine  a  violation  of  the  statutes  regulat- 
mg  the  sale  of  intoxicating  liquors.  The  stat- 
ute was  not  enacted  for  the  protection  of  pri- 
vate rights.  In  proceedings  under  it,  it  is 
imroa^ erial  whether  the  use  makes  the  building, 
place,  or  tenement  dangerous  or  offensive  to  the 
neighbors  or  to  the  inhabitants  generally.  The 
keeping  or  sale  of  intoxicating  liquors  may  be 
so  secret  as  to  be  unknown  to  them,  or  they 
may  desire  that  intoxicating  liquors  be  kept  or 
sold  there,  yet  these  facts  would  not  be  a  de- 
fense because  the  statute  is  enacted  for  the 
purpose  of  enforcing  the  public  policy  of  the 
Commonwealth  in  regard  to  the  keepinff  and 
sale  of  intoxicating  liquors.  The  sale  or  Keep- 
ing for  sale  of  intoxicating  liquors  in  violation 
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of  law  may  be  detrimental  to  the  morals  of  a 
community,  but  the  place  where  they  are  sold 
or  kept  is  not  thereby  commonly  rendered  phys* 
icall^  dangerous  to  the  health  or  safety  or  of- 
fensive to  Uie  senses  of  the  persons  who  dwell 
near  it,  and  the  statute  applies  to  any  keeping 
of  intoxicating  liquors  in  any  particular  build* 
ing,  place,  or  tenement  with  the  intention  of  il* 
legally  selling  them  anywhere  within  the  Ck)m- 
monwealth.     Cam,  v.  Oillon,  148  Mass.  15. 

The  jurisdiction  nven  by  the  statute  is  juris* 
diction  in  equity;  the  only  fact  required  to  be 
alleged  in  the  information  is  that  the  building- 
place,  or  tenement  described,  "  is  used  for  the 
illegal  keeping  or  sale  of  intoxicating  liquors;" 
the  only  remedy  given  is  "  to  restrain,  enloin^ 
or  abate  the  same  as  a  common  nuisance;  and 
the  only  process  provided  is  that  "an  injunc- 
tion for  such  purpose  may  be  issued  by  any 
justice  of  either"  the  supreme  judicial  court  or 
the  superior  court.  There  is  no  provision  for 
the  desthiction  or  the  forfeiture  of  the  build- 
ing, place,  or  tenement,  or  of  any  other  proper- 
ty, or  for  shutting  up  the  building  or  tenement, 
or  for  excluding  any  x)er8on  from  the  posses- 
sion; and  it  can  hardly  be  contended  that  any 
Srooess  under  this  statute  could  be  issued  for 
estroying  a  building  or  tenement  or  for  chang- 
ing the  tiile  or  physical  condition  of  a  building, 
place,  or  tenement.  Buildings,  places,  and  tene- 
ments used  for  the  purposes  described  in  this 
statute  have  for  many  years  been  declared  to 
be  common  nuisances  by  other  provisions  of 
statute,  and  it  has  never  been  considered  that 
they  could  be  destroyed  except  in  cases  falling 
within  the  express  authority  given  by  Pub. 
Stat.  chap.  101,  §  10 ;  Pub.  Stat.  chap.  107, 

§§6-9. 

The  injunction  issued  in  this  case,  and  prob- 
ably the  onl^  injunction  that  could  be  issued, 
is  one  enjoining  the  respondent  from  using 
or  permitting  to  be  used  the  building,  place,  or 
tenement  for  the  illegal  keeping  or  sale  of  in- 
toxicating liquors.  The  Public  Statutes  pro- 
hibit such  use  as  a  crime,  and  the  only  effect 
of  the  injunction  is  to  subject  the  respondent  to 
the  process  used  for  punishing  persons  guilty 
of  violating  injunctions,  in  addition  to,  or  in 
substitution  for,  criminal  process.  The  Legis- 
lature apparently  thought  that  a  remedy  in 
equity  would  be  more  speedy,  or  more  certain, 
or  more  efficient  than  that  by  complaint  or  in- 
dictment. 

The  issuing  of  the  injunction  of  itself  adds 
nothing  to  the  prohibition  of  the  statutes,  but 
the  intention  plainly  is  to  call  into  use  the  pe- 
culiar process  employed  by  courts  of  equity  in 
punishing  persons  guilty  of  willful  violations 
of  injunctions.  The  efficacy  of  the  statute, 
apart  from  the  fact  that  the  prosecution  may 
be  beyond  the  control  of  the  district  attorney, 
depends  wholly  upon  the  proceedings  that  may 
be  taken  for  pimishing  violations  of  injunc- 
tions. There  can  be  no  decree  for  damans, 
or  for  a  penalty,  or  directly  affecting  the  title 
or  condition  of  property.  It  is  not  contended 
that  the  statute  was  intended  to  secure  to  a  re- 
spondent a  trial  by  jury  in  a  hearing  upon  a 
charge  that  he  had  violated  an  injunction  is- 
sued by  the  court,  and  it  is  the  well-kcown 
practice  of  courts  of  equity  to  hear  and  deter- 
mine such  a  charge  without  a  jury.  If  the 
proceedings  under  the  statute  are  to  lollow  the 
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analogy  of  bills  in  equity  brought  to  enjoin 
the  creation  or  continuance  of  a  private  nui- 
sance, it  must  have  been  the  intention  of  the 
Xiegislature  that  it  should  be  within  the  power 
of  a  justice  of  either  of  the  courts  mentioned 
to  issue  an  interlocutory  injunction  and  to  pun- 
ish the  respondent  if  he  violated  it;  and  it  is 
well  known  that  courts  of  equitj  do  not  try  ap- 
plications for  an  interlocutory  injunction  with 
Ihe  aid  of  a  jury.  Indeed  there  are  many  in- 
dicatioos  that  the  principal  reason  why  the 
statute  was  passed  was  to  avoid  a  trial  by  jury, 
and  if  the  ii^ormation  is  not  regarded  as  essen- 
tially a  criminal  prosecution,  it  is  difficult  to 
see  how  the  respondent  is  entitled  as  of  right 
to  a  trial  by  Jury  at  any  stage  of  the  proceed- 
ings, unless  the  suit  is  considered  as  involving 
a  controversy  concerning  property  within  the 
meaning  of  article  15  of  the  Declaration  of 
Rights.  But  as  no  decree  can  be  entered  which 
directly  affects  property,  it  may  be  doubted 
whether  it  can  be  consiaered  as  involving  such 
a  controversy,  and  the  proceeding  was  not  in- 
tended for  the  vindication  of  private  rights  of 
property  whether  belonging  to  one  or  to  many 
persons.  The  fact  that  a  court  may  grant  a 
trial  by  juiy  upon  the  issue  whether  the  build- 
ing, place,  or  tenement  was  used  by  the  re- 
spondent at  the  time  the  information  was  filed, 
for  the  illegal  keeping  or  sale  of  intoxicating 
liquors,  does  not  remove  the  difQculty,  for  a 
finding  upon  this  question  is  not  followed  by 
any  decree  which  directly  affects  the  person  of 
the  defendant  or  the  condition  of  the  property. 
A  finding  upon  this  question  is  a  preliminary 
to  the  issuing  of  a  perpetual  injunction,  and 
the  punishment  is  imposed  when  the  defendant 
has  been  "found  ^Ity  of  violating  the  injunc- 
tion. Propeity  IS  often  forfeited  as  a  punish- 
ment for  crime,  and  suits  instituted  for  Uiat 
purpose  are  regarded  as  criminal  or  penal. 
Property  is  sometimes  destroyed  because  its 
nature  or  condition  is  such  as  to  make  it  dan- 
gerous or  offensive  to  the  community,  and  suits 
for  the  destruction  of  such  property  are  not 
necessarily  either  criminal  or  penal.  I  think 
there  is  no  doubt  that  if  the  proceedings  under 
this  statute  are  intended  to  prevent  the  repeated 
commission  of  a  criminal  act  by  the  punish- 
ment or  the  threatened  punishment  of  a  person 
charged  with  having  committed  it,  the  pro- 
cedure provided  by  the  statute  is  inconsistent 
with  article  12  ot  the  Declaration  of  Rights. 
Fishery.  MeOirr,  1  Gray,  1,  22,  26;  SuUivan 
V.  Adams,  8  Gray,  476;  Jories  v.  liobhina,  8 
Gray,  829;  Brown  v.  Perkins,  12  Gray,  89; 
Nolan's  Case,  122  Mass.  880;  Oom,  v.  Horregan, 
127  Mass.  450. 

The  case  most  relied  on  by  the  complainants 
is  Kansas  v.  Ziebold,  reported  with  Angler  v. 
Kansas,  128  U.  S.  628  [81  L.  ed.  205].  The 
question  there  considered  was  whether  §  18, 
chap.  128,  of  the  Statutes  of  Kansas  of  1881, 
as  amended  by  the  Statute  of  March  7,  1885, 
was  in  violation  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  See 
iytate  v.  Crawford,  28  Kan.  726,  743;  Schmidt 
v.  CM,  119  U.  S.  286X30  L.  ed.  3211;  Kidd 
V.  Pearson,  128  U.  S.  1  f82  L.  ed.  8461. 

That  section  as  amended  declared  that  every 
place  where  intoxicating  liquors  were  sold, 
manufactured,  etc.,  in  violation  of  the  Act, was 
a  common  nuisance,  and  it  authorized  the  At- 
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tomey-General,  county  attorney,  or  any  citi- 
zen to  maintain  an  action  in  the  name  of  the 
State;  and  it  provided  that  if,  by  the  judgment 
of  any  court  having  jurisdiction,  such  place 
was  round  to  be  a  nuisance,  the  sheriff,  etc., 
"  shall  be  directed  to  shut  up  and  abate  such 
pla^e  by  taking  possession  thereof  and  destroy- 
ing all  intoxicating  liquors  found  there,  to- 
gether with  all  signs,  screens,  bars,  bottles, 
glasses  and  other  property  used  in  maintaining 
said  nuisance,"  and  that  an  injunction  might 
issue  at  the  commencement  of  the  action  with- 
out giving  a  bond,  and  that  any  person  violat- 
ing tne  terms  of  any  injunction  granted  in  such 
a  proceeding  should  be  punished  as  for  con- 
tempt by  a  fine  or  imprisonment  or  both.  The 
question  was  not  much  considered  in  that 
case,  if  it  were  considered  at  all,  whether  that 
statute  was  inconsistent  with  the  Constitution  of 
Kansas,  and  the  decision-  in  effect  is  that  the 
proceedings  authorized  by  it  were  not  incon- 
sistent with  the  Fourieenth  Amendment  of 
the  Constitution  of  the  United  States. 

In  the  case  of  Mugler  v.  Kansas,  the  writs  of 
error  were  to  the  Supreme  Court  of  the  State 
of  Kansas,  and  the  Supreme  Court  of  the 
United  States  was  necessarily  confined  to  the 
federal  questions  involved  in  the  suits. 

^(sn^oA  v.  Zie&o2(f  was  an  information  against 
Ziebold  and  his  co-partner  brought  in  the  state 
court,  and  it  was  removed  to  the  circuit  court 
of  the  United  States  by  the  defendants,  on 
what  ground  does  not  appear.  That  court  dis- 
missea  the  information  on  hearing  and  the 
State  of  Kansas  appealed  to  the  Supreme  Court 
of  the  United  States.  In  that  case  it  was  com- 
petent for  the  Supreme  Court  of  the  United 
States  to  decide  whether  the  statute  of  the  State 
of  Kansas  was  inconsistent  with  the  Constitu- 
tion of  that  State,  but  in  deciding  this  it  would 
follow  the  decision  of  the  Supreme  Court  of 
that  State,  if  that  court  had  decided  it  It  does 
not  appear  that  the  precise  question  involved 
in  that  case  had  been  decidea  by  the  Supreme 
Court  of  Kansas, but  the  opinion  of  the  Supreme 
Court  of  the  United  States  cannot  be  considered 
as  a  caieful  determination  of  the  question  of 
the  conformity  of  the  statute  with  the  Consti- 
tution of  that  State.  See  Baldwin  v.  Kansas, 
129  U.  S.  58  [32  L.  ed.  641];  Bpencer  v.  Mer- 
chant, 125  U.  8.  845 181  L.  ed.  763];  Bticher  v. 


Cheshire  R  Co.  !»  U.  S.  665,  6«J  [81  L.  ed. 
795,  798];  Barbiery.  Connolly,  118  U.  S.  27  [28 
L.  ed.  9?8];  Sefimidt  v.  Cobb,  supra-.  State  y. 
Whisner,  85  Kan.  271. 

The  phrase  "due  process  of  law,"  contained 
in  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  has  not  been  con 
strued  to  mean  that  parties  shall  be  entitled  to 
a  jury  trial  in  civil  suits  at  common  law,  or 
that  a  person  shall  be  tried  for  a  felony,  or  a 
capital  crime,  only  on  presentment  of  a  grand 
jury,  and  it  is  doubtful  even  if  it  would  be  held 
that  the  Amendment  secures  a  trial  by  jury  in 
criminal  cases.  The  clause  of  that  Amend- 
ment we  are  considering  is  a  restraint  on  all 
the  States  of  the  United  States,  and  the  Su- 
preme Court  of  the  United  States  has  taken 
notice  that  there  are  considerable  diversities  in 
the  jurisprudence  of  the  different  States.  That 
court  says,  in  Walker  v.  Snuvinet,  92  U.  S.  90, 
98  [28  L.  ed.  678,  6';9]:  "This  requirement  of 
the  Constitution  is  met,  if  the  trial  is  held  ac- 
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cording  to  the  settled  course  of  judicial  pro- 
ceedings. .  .  .  Due  process  of  law,  is  pro- 
cess due  according  to  the  law  of  the  land.  This 
process  in  the  States  is  regulated  by  the  law 
-of  the  States." 

In  MissauH  v.  Lewis,  101  U.  8.  22,  81  [25  L. 
«d.  989,  992],  that  court  says:  "Great  diversi- 
ties in  these  respects  may  exist  in  two  States 
separated  only  by  an  imaginary  line.  On  one 
side  of  the  line  there  may  be  a  right  of  trial  by 
Jury,  and  on  the  other  side  no  such  ri^ht. 
Each  State  prescribes  its  own  mode  of  judicial 
proceeding." 

In  iMnt  V.  West  Virginia,  129  U.  S.  114,  124 
r82  L.  ed.  628,  626],  that  court  says:  "It  is  suf- 
ficient for  the  purposes  of  this  case  to  say  that 
legislation  is  not  open  to  the  charge  of  depriv- 
ing one  of  his  rights  without  due  process  of 
law,  if  it  be  general  in  its  operation  upon  the 
subject  to  which  it  relates;  and  is  enforceable 
in  the  usual  modes  established  in  the  adminis- 
tration of  government  with  respect  to  kindred 
matters,  that  is  by  process  or  proceedings 
adapted  to  the  nature  of  the  case.  The  great 
purpose  of  the  requirement  is  to  exclude  every- 
thing that  is  arbitrary  and  caprigious  in  legis- 
lation affecting  the  rights  of  the  citizen." 

Apparently  any  m^e  of  procedure  duly  es- 
tablished by  a  State  which  provides  for  an  im- 
partial trial  and  does  not  violate  the  funda- 
mental principles  of  general  jurisprudence 
"would  be  due  process  of  law  within  the  mean- 
ing of  that  Amendment.  A  different  con- 
struction has  been  given  by  this  court  to  the 
phrase  "the  law  of  the  land,"  contained  in 
article  12  of  our  Declaration  of  Rights;  and 
Kansas  y.  2^iebold  is  not  an  authority  upon  the 
meaning  of  our  Constitution.  See  Hurtado  y. 
Oaiiftrrvia,  110  U.  S.  516  [28  L.  ed.282];  Jones 
▼.  Bobbins f  and  other  Massachusetts  cases  cited 
tufra, 

it  will  hardly  be  contended  that  intoxicating 
liquors  can  be  destroyed  in  this  Commonwealth 
because  they  are  kept  for  sale  in  violation  of 
law,  unless  this  fact  has  been  found  by  a  jury. 
^Wiery.  MeOirr,  and  Brown  y.  Perkins,  svpra. 
fiee  Elp  V.  Niagara  Co.  36  N.  Y.  297;  Gray  v. 
Ayres,  7  Dana  (Ky.)  875;  Welch  v.  SUnoell,  2 
Doug.(Mich.)832;  2^  V.  Pappineau,  1  Strange, 
4»6. 

In  Mugler  v.  Kansas,  supra,  and  in  lAtUeUm 
'y.  Fritz,  65  Iowa,  4.S8,  a  fjood  deal  of  reliance 
'was  placed  upon  the  jurisdiction  of  courts  of 
equity  over  informations  filed  by  the  Attorney- 
General  to  enjoin  public  nuisances,  and  it  is 
said  that  this  jurisdiction  extends  not  only  to 
purprestures,  but  also  to  public  nuisances, 
^strictly  80  called. 

In  Littleton  v.  Fritz,  it  was  conceded,  for 
the  purposes  of  the  decision,  that  at  the  time  of 
the  adoption  of  the  Constitution  of  Iowa  courts 
of  equity  declined  to  entertain  suits  to  restrain 
and  abate  public  nuisances  in  cases  where  rights 
.  of  property  were  not  involved. 

In  tHate  y.  Uhrig,  14  Mo.  App.  418,  this  ju- 
risdiction was  examined,  and  the  court  says 
that  it  had  been  exercised  only  in  three  classes 
of  cases:  first  "to  restrain  purpresturcs  of  pub- 
tic  highways  or  navigations;"  second,  "to  re- 
strain threatened  nuisances  dangerous  to  the 
health  of  the  whole  community;  third  "to  re- 
strain uUra  vires  acts  of  corporations  injurious 
to  public  right;"  and  that  "the  exercise  of  equi- 
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ty  Jurisdiction  in  these  three  classes  of  cases  is 
an  exception  to  the  rule  .  .  .  that  a  court 
of  equity  has  no  Jurisdiction  in  matters  of 
crime." 

In  Atty-Gen.  v.  Tudor  lee  Co.  104  Mass.  289, 
this  court  says  that  sitting  in  equity  it  "does 
not  administer  punishment  or  enforce  forfeit- 
ures for  transgressions  of  law;  but  its  jurisdic- 
tion is  limited  to  the  protection  of  civil  rights, 
and  to  cases  in  which  full  and  adequate  relief 
cannot  be  had  on  the  common-law  side  of  this 
court,  or  of  the  other  courts  of  this  Common- 
wealth." 

The  court  also  BSiys  that  "the  only  cases  in 
which  informations  in  equity  in  the  name  of 
the  Attorney-General  have  been  sustained  by 
this  court  are  of  two  classes:  the  one  is  of  pub- 
lic nuisances  which  affect  or  endanger  the  pub- 
lic safety  or  convenience  and  require  imme- 
diate judicial  interposition,  like  obstructions  of 
highways  or  navi^ble  waters;  the  other  is  of 
trusts  for  charitable  purposes,  etc."  See  Atty- 
Gen,  y.  Jamaica  Pond  Aqueduct  Corp,  188  Mass. 
861;  Atty-Gen.  v.  Consumers  Gas  Co.  142  Mass. 
417,  2  Ifew  Eng.  Rep.  816. 

No  case  has  been  cited  where,  under  the  gen- 
eral lurisdiciion  of  a  court  of  equity,  an  injunc- 
tion has  been  granted  in  behalf  of  the  pulnic  to 
restrain  a  person  from  selling  intoxicating  liq- 
uors in  violation  of  statute,  or  from  doing  simi- 
lar acts  which  have  been  prohibited  on  general 
considerations  of  public  policy.  So  far  as  ap- 
pears, courts  acting  under  their  general  equity 
powers  have  refused  to  entertain  suits  brought 
for  this  purpose.  State  y.  Uhrig  and  State  y. 
Craiqford,  supra. 

The  Massachusetts  Statute  of  1887,  chap.  880, 
was  not  passed  for  the  abatement  of  a  nuisance 
by  destroying  or  changing  the  character  or  con- 
dition of  tangible  property,  or  by  removing  ob- 
structions to  the  exercise  of  a  public  right.  Its 
purpose  is,  I  think,  to  prevent  the  illegal  sale 
of  intoxicating  liquors  by  pumshinff  by  fine  or 
imprisonment,  or  by  both,  without  limit,  in  the 
discretion  of  the  court,  any  person  who  sells  or 
keeps  such  liquors  for  sale  af ti  r  he  has  been 
enjoined  by  the  court.  The  prevention  of 
crime  by  the  punishment  of  persons  found 
guilty  or  an  offense  against  a  general  law  is  the 
end  aimed  at.  The  keeping  or  selling  of  intoxi- 
cating liquors  without  a  license  was  a  well- 
known  offense  when  our  Constitution  was 
adopted,  and  the  procedure  for  punishing  it,  or 
for  forfeiting  the  liquors,  was  also  well  known. 
Articles  12  and  15  were  inserted  in  the  Decla- 
ration of  Rights  as  a  protection  to  every  indi- 
vidual in  his  life,  liberty,  and  property. 

If  a  statute  had  given  jurisdiction  in  equity 
to  hear,  without  a  jury,  an  information  like 
this,  and  had  authorized  the  court,  on  findmg 
the  respondent  guilty,  to  punish  him  in  its  dis- 
cretion by  fine  or  imprisonment  or  both,  in 
what  substantial  respect  would  such  a  statute 
differ  from  this?  The  Legislature  cannot  do 
indirectly  what  it  cannot  do  directly.  If  the 
Legislature  by  statute  can  authorize  a  court  to 
enjoin  any  person  from  illegally  keeping  or  sel- 
ling Intoxicating  liquors  in  any  specified  place 
witnin  the  Commonwealth,  why  cannot  it  au- 
thorize a  court  to  enjoin  any  person  from  ille- 
gaUy  keeping  or  selling  intoxicating  liquors 
anywhere  within  the  Commonwealth;  and  if 
this  can  be  done,  why  can  it  not  authorize  a 
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court  to  enjoin  any  person  from  doing  any  ille- 
gal or  criminal  act  anywhere  within  the  Com- 
monwealth, and  to  try  without  a  jury  any  per- 
son so  enjoined,  on  a  charge  of  having  violated 
the  injunction,  and  to  punish  him  by  fine  and 
imprisonment  without  limit,  if  the  court  find 
bim  guilty? 

Except  for  constitutional  limitations  the  Leg- 
islature could  deal  with  all  crimes  by  way  of 
injunctions  in  equity.  Indeed,  if  this  jurisdic- 
tion were  confined  to  crimes  having  some  di- 
rect relation  to  a  particular  building,  i)lace,  or 
tenement,  the  number  of  such  crimes  is  large, 
and  all  crimes  have  some  relation  to  piace*  sb 
they  must  be  committed  somewhere.  The  har- 
bonng  or  concealing  of  criminals;  the  receiving 
or  concealing  of  stolen  or  embezzled  property; 
the  making  or  keeping  of  instruments  intended 
for  criminal  use;  the  violation  of  the  provisions 
of  criminal  statute  regulating  trade;  burglary, 
arson  and  other  similar  offenses, — have  a  direct 
relation  to  a  particular  building,  place,  or  tene- 
ment, and  the  place  or  building  in  which  these 
offenses  are  committed  may  be  said  to  be  used 
for  the  purpose.  In  the  prosecution  of  crimed 
by  way  of  injunctions  in  equity,  the  existing 
Statutes  of  Limitations  would  not  be  a  defense, 
and  the  whole  course  of  criminal  procedure 
would  be  changed.  It  was  not  the  intention  of 
the  Constitution  that  persons  should  be  pun- 
ished for  violating  general  laws  b^  proceedings 
in  equity,  or  by  a  court  acting  without  a  jury 
and  subject  to  no  ^limitations  upon  its  power  to 
fine  and  imprison  except  its  own  discretion. 
The  safeguards  of  the  common  law  were  care- 
fully secured  by  the  Declaration  of  Rights  both 
in  public  prosecutions  and  in  private  suits, 
"except  in  cases  in  which  it  has  heretofore  been 
otherwise  used  and  practiced." 

There  is  nothing  novel  about  the  present  suit 
except  the  procedure.  Statutes  against  illegal- 
ly selling  or  keeping  for  sale  intoxicating  li- 
S[uor8  from  the  earliest  times  have  been  en- 
orced  by  criminal  complaints  or  indictments 
or  by  penal  actions.  Such  statutes  were  never 
enforced  in  equity  anywhere  when  the  Consti- 
tution was  adopted.  I  think  that  the  statute 
under  which  the  present  proceedinss  were 
brought  is  Inconsistent  with  article  iS  of  the 
Declaration  of  Rights. 

Justices  Devens  and  William  Allen  con- 
cur in  this  dissent. 


William  P.  HARVEY  et  al 

«. 
Z.  Taylor  MERRILL  et  al. 

(....Mass.....) 

1.  To  make  a  oontnusi  Ibr  the  pnrehase 
and  sale  of  merchandise  a  "wwLgeiring 


contract  it  is  sufficient,  whatever  may  be  the 
form  of  the  oootract,  that  both  parties  under- 
stand and  intend  that  one  party  shall  not  be 
bound  to  deliver  the  merohandfse  and  the  other 
to  receive  it  and  pay  the  price,  but  that  a  settle- 
ment shall  be  made  by  the  payment  of  the  differ- 
ence between  the  contract  price  and  the  market 
price  of  the  merchandise  at  that  time. 

8.  A  contract  that  the  defendant  shonld 
ffive  orders  from  time  to  time  to  the  plaintifT 
for  the  purchase  and  sale,  on  account  of  the  de- 
fendant, of  equal  amounts  of  pork  to  Xte  delivered 
in  the  future;  that  the  plaintiff  should,  In  his  own 
name,  make  these  purchases  and  sales  on  the 
board  of  trade,  and  should,  at  or  before  the  time 
of  delivery,  procure  these  contracts  to  be  set  off 
against  each  other  according  to  the  usages  of  thai 
board;  that  the  defendant  should  not  be  required 
to  receive  any  pork  and  pay  for  it  or  to  deliver 
any  pork  and  receive  the  pay  for  it,  but  should 
only  be  required  to  pay  to  the  plaintiff  or  entitled 
to  receive  from  him  the  differences  between  the 
amounts  of  money  which  the  pork  was  bought 
for  and  was  sold  for,  and  that  the  defendant 
should  furnish  a  certain  margin  and  should  pay 
the  plaintiff  his  conunlasions,  is  a  wagering  cod- 
tract. 

8*  Brokers  who  knowingly  make  con- 
tracts that  are  void  and  illegal  as  against  pub- 
lic policy,  and  advance  money  on  account  of  them 
at  the  request  of  their  principal,  cannot  recover 
it  or  their  commissions. 

4.  Contracts  which  are  ▼old  at  common 

law  because  they  are  against  public  policy,  like 
contracts  which  are  prohibited  by  statute,  are 
illegal  as  well  as  void. 

(September  5,  1889.) 

CONTRACT  to  recover  commissions  allegcrT 
to  have  been  earned  by  plaintiffs  as  brokers 
for  defendants,  and  amounts  alleged  to  have 
been  paid  by  plaintiffs  as  losses  on  orders  for 
purchases  and  sales  alleged  to  have  been  made 
on  account  of  defendants.  At  the  trial  in  the 
Supreme  Judicial  Coiirt  before  Holmes,  J,,  the 
verdict  was  for  the  plaintiffs  for  $28,042.84,. 
and  the  defendants  excepted.  Exceptions  sus- 
tained. 

Other  facts  are  stated  in  the  opinion. 

Messrs.  Robert  M.  Morse»  Jr.»  and 
William  S.  Knox,  for  defendants: 

It  has  been  repeatedly  held  in  this  State  that 
all  wagers  are  unlawful  and  void  at  common 
law,  and  that  the  court  will  not  lend  its  assist- 
ance to  either  party  to  enforce  them. 

Amory  v.  Oilman,  2 Mass.  1;  Ball  v.  Gilbert^ 
12  Met.  897;  McKee  v.  Manice,  11  Gush.  857; 
Sampson  v.  SliafD,  101  Mass.  145;  Tjow  v.  Uar- 
wy,  114  Mass.  80;  Fisker  v.  Hildreth,  117  Mass. 
558. 

If,  under  guise  of  a  contract  to  deliver  goods 
at  a  future  day,  the  real  intent  is  to  speculate  in 
the  rise  or  fall  of  prices,  and  the  goods  are  not 
to  be  delivered,  but  one  party  is  to  pay  to  the 


NOTB.— TTcvers,  avd  wofferino  eonUucts. 

By  the  common  law  of  England,  wagers  respect- 
ing mdifferent  mattem  were  lawful;  but  the  com- 
mon law  on  this  subject  has  never  been  supposed  to 
be  in  force  in  certain  States.  Love  v.  Harvey,  114 
Haas.  801  See  Ball  v.  Gilberts  IZ  Met  889;  Lewis  v. 
LitUefleld,  15  Me.  0)8;  Perkins  v.  Eaton,  8  N.  H.  152; 
Hoit  V.  Hodge,  6  N.  H.  lOd;  CoUamer  v.  Day,  2  Y t. 

6L.R  A. 


144:  West  v.  Holmes,  28  Vt.  680;  Stoddard  v.  Martin, 
1  H.  L  1,  2;  Wheeler  v.  Spencer,  15  Oonn.  28,  80; 
Edgell  V.  M*LaughUn,  6  Whart  176;  Rice  v.  Gist,  1 
Strobh.  L.  82;  Bigelow  v.  Benedict,  70  N.  Y.  208; 
Harris  v.  Tumbridge,  88  N.  Y.  82;  8  Kent,  Oom.  277, 
278;  Metcalf ,  Gont.  Heard*s  ed.  277. 

The  courts  in  New  Jersey,  Delaware,  and  nilnoia 
hold  that  wagers  on  indiiferent  questions  are  not 
prohibited  in  those  States.   Trenton  MuL  l^SfV^ 


See  also  8  L.  R.  A.   275;  9  L.  R.  A.  708 ;  12  L.  R.  A.  611. 
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other  Ibe  difiPerence  between  the  ooDtract  price 
and  the  market  price  of  the  goods  at  the  date 
fixed  for  executing  the  ooDtract,  the  whole 
transaction  is  nothing  more  than  a  wager,  and 
ia  null  and  void. 

Irwin  ▼.  WiUiar,  110  U.  8.  499  (28  L.  ed. 
S25);  Ex  parte  Young,  6  Biss.  68;  Pickering  ▼. 
Ceate,  79  HI.  828;  Lyon  v.  Oulbertaan,  88  111. 
83;  CoMard  v.  Hinman,  1  Bosw.  207,  6  Bosw. 
8;  Brua's  App.  65  Pa.  294;  Waterman  v.  Buck- 
land,  1  Mo.  App.  46;  RudoffY.  Winters,  7  Neb. 
125;  8warUi^9  App,  8  Brewst.  181;  Gregory  ▼• 
Wenddl,  89  Mich.  887,  40  Mich.  482;  Terke»  y. 
Salomon^  11  Hun,  471;  Coekreil  y.  Thompson, 
86  Mo.  610;  Mdehert  y.  Am,  Union  Tel,  Vo,  11 
FM.  Bep.  198. 

This  is  the  law  of  England  since  the  Statute 
of  8  and  9  Vict.  chap.  109,  §  18. 

Qristemod  v.  BUine,  11  C.  B.  588. 

If  the  plaintiffs,  members  of  the  board  of 
trade,  did  not  substitute  for  the  original  con- 
tracts made  by  them  in  behalf  of  defendants 
other  equivalent  contracts,  they  could  not  re- 
coyer  of  defendants  for  moneys  paid  by  them 
hi  executing  their  orders. 

Higgine  y.  UcCrea,  116  U.  S.  671  (29  L.  ed. 
764). 

In  Durani  y.  Bvrt,  98  Mass.  167,  there  was 
no  pretense  that  the  broker  had  entered  into 
any  arrangement  with  his  principal  to  do  any 
illegal  acts. 

Bee  Jones  y.  Ames,  185  Mass.  481. 

In  Illinois,  where  the  contract  between  the 


parties  to  this  action  was  made,  and  where  the 
transactions  were  carried  on,  it  has  been  held 
in  several  cases  like  the  present  that  the  broken 
cannot  recover. 

Bewridge  v.  BewiU,  8  HI.  App.  467;  MeCoft' 
miek  v.  ITiehols,  19  III.  App.  884. 

Where  the  bankrupt  had  been  buying  and 
selling  wheat  through  brokers,  and  the  mten- 
tion  of  the  parties  was  that  the  transactions 
should  be  settled  by  tbe  payment  of  differen- 
ces, the  broker  should  not  recoyer  for  the 
amounts  paid  by  them. 

Be  Oreen,  7  Biss.  888;  SteersY.  LasMey,  6  T, 
R.  61;  Bosetoarne  y.  Billings,  15  O.  B.  N.  8. 
816. 

Under  our  legislation  there  can  be  no  such 
thine  as  a  valid  wagering  contract  in  this  State, 
and  he  who  advances  money  or  other  property 
to  either  of  the  contracting  parties,  to  be  used 
for  such  purpose,  is  equally  guilty  with  the 
parties  to  the  wager,  and  no  action  will  lie 
against  the  borrower  to  recover  it  back. 

Cot/iran  v.  EUis,  14  West  Bcp.  574, 125  HL 
496. 

When  the  broker  is  privy  to  the'unlawful  de- 
sign of  the  (Mirties,  and  brings  them  togethei 
for  the  very  purpose  of  entering  into  an  illegal 
agreement,  he  is  partieeps  eriminis,  and  can- 
not recover  for  services  rendered  or  losses  in- 
curred by  himself  on  behalf  of  either  in  for- 
warding the  transaction. 

Irwin  V.  Williar,  110  U.  8.  499  (28  L,  ed. 
225);  Thackerv.  Hardy,  L.  B.  4  Q.  B.  Div.  686. 


Ids.  Go.  y.  Johnson,  24  N.  J.  L.  670;  Dewees  v.  Mil- 
ler, 6  Harr.  (Del.)  847;  Moi^n  v.  Fettit,  4  lU.  629. 

In  Texas  and  Calif omla  all  wagen  are  recover- 
able except  such  as  are  prohibited  by  statute,  or 
are  agatnst  public  policy,  or  tend  to  affect  the  in- 
terest, character,  or  feelings  of  third  parties.  A 
wager  on  a  horse-race  is  recoverable  in  those 
States.  Johnson  v.  Fall,  6  GaL  SCO;  Klrkland  v. 
Bandon,  8  Tex.  10:  Bass  v.  Feevey,  2S  Tex.  286.  See 
MJsner  v.  Knapp,  18  Or.  185. 

Ansrthini^  which  induces  men  to  risk  their  money 
or  property,  without  any  other  hope  of  return  than 
to  get  for  nothing  any  given  amount  from  another, 
is  gambling.  Waugh  v.  Beck,  5  Gent.  Rep.  688,  Ui 
Fa.42& 

That  wagering  contracts  are  illegal  and  void,  see 
Preston  v.  Cincinnati,  G.  ft  H.  V.  R.  Co.  1  L.  B.  A« 
140  note,  86  Fed.  Bep.  64;  Sprague  y.  Warren  (Neb.) 
8  L.  B.  A.  078,  note* 

ConlraetB  for  future  daiveru;  nde  in  various  States, 

Arkansas, 

The  Act  of  March  88, 18S8,  to  prohibit  dealing  in 
fatures,  is  not  in  restraint  of  trade.  It  does  not 
prevent  contracts  for  future  delivery  when  entered 
Into  in  good  faith  and  with  an  actual  intention  of 
fulfillment,  but  is  intended  to  suppress  mere  specu- 
lations upon  chances,  where  the  grain,  cotton,  or 
stocks  dealt  in  exist  only  in  imagination,  and  where 
DO  delivery  is  contemplated,  but  the  parties  expect 
to  settle  upon  the  difference  in  the  market.  Fort- 
enbuiy  v.  State,  47  Ark.  188. 

The  written  contracts  for  future  purchase  and 
deUveiy  are  not  conclusive  upon  the  question  of 
good  faith.  Tbe  real  question  always  is.  Did  tbe 
parties  intend  an  actual,  bona  fide  sale,  or  a  wager  ? 
BHd, 

One  who  acts  as  a  broker  in  dealing  in  futures  is 
fMMtie^ps  eriminis  and  punishable  as  principal.  IMd. 

An  Indictment  for  dealing  in  futures,  in  the  lan^ 
gnage  of  the  statute,  is  sufficient.   IbUL 

6KB.  A. 


Oeorgia, 

Contracts  for  the  purchase  and  sale  of  cotton 
futures  are  gaming  contracts,  and  immorai,  illegal* 
and  contrary  to  pubUc  policy;  and  all  evidenoes  of 
debt  executed  on  such  a  consideration  are  void  fn 
the  hands  of  any  person,  even  though  it  be  a  bona 
fide  purchaser  before  due  and  without  notioew 
Augusta  Nat.  Bank  y.  Cunningham,  76  Ga.  868. 

Iowa, 

Contracts  for  the  future  delivery  of  grain,  whera 
a  delivery  in  fact  is  contemplated,  are  legitimate^ 
even  though  the  parties  may  at  the  same  time  con- 
template the  possibility  of  a  settlement  by  a  pay- 
ment of  the  differences  between  tbe  contract  price 
and  the  market  price  without  the  delivery  of  the 
grain.   Tomblin  v.  CaUen,  68  Iowa,  SS». 

Maryland, 

A  contract  to  purchase  shares  of  stock,  without 
the  intention  to  deliver,  is  a  gambling  contract^ 
and,  the  contract  being  for  the  purchase  of  stocks^ 
bonds,  and  grain  in  other  States,  deliveries  to  be 
made  in  Pennsylvania,  the  law  of  Fennflyivania 
would  srovem  an  action  by  the  broker  for  money 
advanced.  Stewart  v.  Schall,  8  Cent.  Bep.  608,  n 
Md.888. 

Where  a  contract  between  principals  is  a  mere 
wagering  one,  the  broker  cannot  recover  for  ser- 
vices, money  advanced,  interest  on  sales,  the  pur- 
chase of  stock,  etc.  The  fact  that  the  broker  acted 
only  in  negotiating  the  contract,  and  is  not  suing 
to  enforce  the  original  contract,  but  only  for 
services,  etc,  makes  no  difference.   IMd. 

MIssissippL 

A  contract  of  sale  for  the  future  delivery  of  cot- 
ton is  binding,  unless  it  be  shown  that  it  was  the 
intention  of  both  parties  thereto  that  there  shocM 
be  no  actual  delivery,  but  only  a  settlement  by  tbe 
payment  of  tbe  difference  between  the  oontnet 
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Fareira  y.  Oabell,  80  Pa.  89,  holds  tfae  same 
doctrine. 

Whatever  form  these  cngaffements  assumed, 
seitlker  party  actually  inteDoed  to  sell  and  de- 
liver or  Duy  and  pay  for  the  wheat  specified, 
but  only  meant  to  call  for  and  pay  the  differ- 
ence between  the  contract  price  and  the  price 
tX  a  future  day. 

Bee  also  Tliacker  v.  Hardy,  mpra;  Etering' 
ham  v.  Meigham,  55  Wis.  854;  Lowry  ▼.  JXU- 
man,  69  Wis.  197. 

If  the  transaction  was  a  gaming  one,il]egal  and 
▼old,  the  brokers  were  tn^r»(2g^»e^,  and  will 
•not  D6  aided  by  the  courts  in  profiting  by  their 
own  wrong. ,  They  will  be  left  where  they  are 
found,  to  abide  the  consequences  of  their  own 
lUerail  transactions. 

Whitesidea  v.  Hunt,  97  Ind.  191. 

As  the  parties  did  intend  to  speculate  upon 
the  future  market  and  to  settle  the  profit  or  loss 
of  the  defendant  upon  the  differences,  the  plain- 
tiffs cannot  recover. 

CM  V.  BreU,  15  Fed.  Rep.  774. 

In  Iowa  and  in  Maine  the  same  doctrine 
was  held. 

First  Nat,  Bank  v  OskalooM  Packing  Co, 
66  Iowa,  44;  Bumsey  v.  Ben^y,  65  Me.  570. 

T/tacker  v.  Hardy,  sypra,  has  been  severely 
criticised  in  both  countries.  5  Law  Mag.  4tb 
fleries,  401. 

It  would  not  be  claimed  that  the  defendants 
could  recover  of  the  plaintiffs  the  margins  paid 
by  them.  Neither  can  the  plaintiffs  recover  of 
the  defendants  for  their  commissions  and  ad- 
vances. 

Higgina  y.  McCrea  and  Sampson  y.  Shaw, 
tupra;  CtBrien  v.  Lugues,  81  Me.  46. 


In  Pickering  v.  Demerritt,  100  Mass.  416,  it 
was  held  that  a  broker  employed  to  buy  stock 
"on  a  sixty  days'  buyer^s  option"  was  not  au- 
thorized to  buv  the  stock  himself  and  carry  it 
sixty  days  on  his  customer's  account. 

The  objection  that  a  contract  is  immoral  or 
illegal  as  between  the  parties  is  founded  on 
general  principles  of  public  policy.  Ex  dolo 
malo  non  oritur  actio.  No  court  will  lend  its 
aid  to  a  man  who  founds  bis  cause  of  action 
upon  an  immoral  or  illegal  act. 

Hoiman  v.  Johnson,  Cowp.  841. 

Messrs,  Edward  W.  Hutdiina  and  Hen^ 
vy  Wheeler»  for  plaintiffs: 

None  of  the  auditor's  conclusions  of  fact  be- 
ing in  dispute,  there  was  no  question  for  the 

MorriUY,  Keyes,  14  Allen,  223. 

It  has  been  repeatedly  decided  that  in  cases 
of  this  character  the  broker  can  recover  from 
his  customer  his  commissions  and  losses  paid. 

Thacker  v.  Hardy,  L.  R  4  Q.  B.  DIv.  685; 
Ashton  V.  Ddkin,  4  Hurlst.  <fe  N.  867;  Ex  parte 
So^er«,  L.  R  15  Ch.  Div.  207;  Lehman  v. 
Strassberger,  2  Woods,  554;  Sawyer  v.  Taggart, 
14  Bush,  727;  Kent  v.  Miltenberger,  13  Mo. 
App.  508;  Hatch  v.  Douglas,  48  Ck>nn.  116; 
Clarke  v.  Foss,  7  Biss.  540;  BartUtt  v.  Smith, 
18  Fed.  Rep.  263;  Brown  v.  Speyers,  20  Gratt 
296;  Kirl^patriek  v.  AdamM,  20  Fed.  Rep.  287; 
Bennett  v.  Covington,  22  Fed.  Rep.  816;  Bangs 
V.  Homick,  30  Fed.  Rep.  97;  Ward  v.  Vos- 
burgh,  81  Fed.  Rep.- 12;  Irwin  y.  WiUiar,  110 
U.  S.  499  (28  L.  ed.  225). 

A  broker  could  recover  of  his  customer  for 
losses  and  commissions  incurred  in  buying  and 
selling  "cotton  futures." 


prioe  and  the  market  price  vhen  the  delivery  is  to 
be  made.   CSay  v.  Allen,  68  Mies.  iSS^ 

MIssovri. 

A  oontraot  that  A  should  receive  the  excess  oven 
or  pay  the  difference  from,  a  certain  amount,  com- 
pared with  wtiat  B  should  receive  on  market  sale 
ot  hogs  owned  by  him,  oontemplatinfir  no  delivery 
jor  other  payment,  is  a  wa^^r.  Johnson  v.  Eaune, 
,8  West  Rep.  448,  fSl  Mo.  App.  22, 

The  defense  that  the  contract  sued  on  was  a 
wagerlDjr  contract  must  he  specially  pleaded.  It 
oannot  be  shown  under  the  general  issue.  Com- 
iniskey  v.  Williams,  2  West  Rep.  fXH,  80  Mo.  App.  606. 

^  PennFifivania. 

Bvery  species  of  imming  contract,  whether  of  in- 
<turance  by  a  valued  policy  where  the  insured  has 
no  interest,  or  the  purehojBe  of  stocks  or  other  com- 
moditles  without  the  intention  to  deLver  or  re- 
ceive tbem,  is  unlawful  in  this  State.  Waugh  v. 
Beck,  5  Cent.  Rep.  589. 114  Pa.  422, 

A  transaction  In  stocks  by  way  of  margrin,  settle- 
ment of  difference,  and  payment  of  gain  or  loss, 
without  intending  to  deliver  stocks,  is  a  mere 
wager,  which  tbe  law  does  not  sanction  and  will 
not  carry  into  effect.    Ibid. 

Money  loaned  for  the  specific  purpose  that  It 
shall  be  used  by  the  borrower  tx>  do  an  act  in  viola- 
tion of  the  law,— 6uch  as  stock  Jobbing,— and  which 
has  been  so  used,  cannot  be  recovered  back  by  the 
ender.    Waugh  v.  Beclc,  mpra. 

Where  a  broker  is  privy  to  a  wagering  contract, 
;and  brings  the  parties  tofirether  for  tbe  very  pur- 
pose of  entering  into  an  illegal  agreement,  he  is 
particeps  orfminis,  and  cannot  recover  for  services 
6L.R.A. 


rendered  or  loss  incurred  by  him  in  forwarding  tbe 
transaction.   IMd. 

A  bond  given  to  oover  margins  in  a  gambling 
transaction  will  not  be  enforced  in  favor  of  the  as- 
signee, unless  obligor  precluded  defense  by  stating 
that  he  had  none,  to  the  assignee,  before  his  pur- 
chase from  the  oblifiree.   ibid. 

Tennessee, 

• 

It  is  a  good  defense  to  a-oompla1nant*B  bill  to  re* 
oover  money  advanced,  that  tbe  advances  were 
made  in  the  purchase  of  cotton  futures,  with  the 
distinct  understanding  that  no  cotton  was  to  be 
delivered  or  price  paid  therefor,  and  that  the  in- 
tention of  the  parties  was  to  speculate  in  the  rise 
and  fall  of  the  prioe  of  cotton.  Beadles  v.  Ownby, 
16  Lea  (Tenn.)  424. 

Texas, 

A  contract  for  the  sale  of  goods  to  be  delivered 
at  a  future  day  is  valid,  even  though  tbe  seller  has 
not  tbe  goods,  or  any  other  means  of  getting  them 
than  to  go  into  the  market  and  buy  them;  but  such 
a  contract  is  valid  only  when  the  parties  really  in- 
tend and  agree  that  the  goods  are  to  be  delivered 
by  the  seller  and  the  price  is  to  be  paid  by  the 
buyer.   Seellgson  v.  Lewis,  65  Tex.  816. 

If,  under  the  guise  of  such  a  contract,  the  real 
intent  of  the  parties  be  merely  to  speculate  in  the 
rise  or  fall  of  prices,  the  whole  transaction  con- 
stitutes nothing  more  than  a  wager,  is  contrary  to 
public  policy,  and  is  void.    Ibid, 

Executory  contracts  for  sale  of  stock.  See 
Duchemin  v.  Kendali  (Mass.)  8  L.  R.  A.  784. 

Dealing  in  futures  and  option  deals.  See  Preston 
V. CinolnnaU,  CftH.  Y.R.  Co.  IL.  R.  A.  i40»fieCai8a 
Fed.  Rep.  64. 
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Lehman  v.  Strassberger,  2  Woods,  654;  Bonn- 
V.  Smith,  108  U.  8. 269  (27  L.  ed.  722). 

niiDois  follows  the  general  rule,  that  if  the 
broker  makes  valid  contracts  on  the  exchange 
lie  can  recover. 

Wdcott  V.  Heath,  78  DL  483;  Plxley  v.  Boyn- 
ton,  79  ni.  851;  Logan  v.  Mvsick,  81  HI.  415; 
JTackeon  v.  Foote,  11  Bias.  223;  Miller  v.  Bmt- 
ley,^lM  App.  528;  OUbert  v.  Gaugar,  8Biss. 
214. 

The  cases  in  Illinois,  where  the  broker  has  not 
Tecovered  his  losses  of  his  customer,  have  been 
\7hen  the  contracts  made  by  the  broker  were 
themselves  invalid,  or  found  to  be  so  by  the 
eon  ft. 

J^earce  v.  FooU^  118  111.  228;  Pickering  v. 
Cease,  79  111.  828;  Coffman  v  T<mng,  20  HI. 
App.  76. 

it  has  been  held  in  Pennsylvania  and  New 
Jersey  that  if  the  customer  intended  only  to 
deal  in  differences  and  not  to  deliver  himself 
the  actual  commodities,  that  it  made  no  differ- 
ence that  the  broker  made  actual  and  enforce- 
able contracts. 

Fareira  v.  QabeU,  89  Pa.  89;  Flagg  v  Bald- 
win, 88  N.  J.  Eq.  219. 

Aji  undisclosed  principals,  the  defendants 
were  personally  liable  on  each  of  the  contracts 
made. 

HuntingUm  v.  Knox,  7  Cush.  371;  Fatenon 
▼.  Oandasegui,  15  East,  62;  Higgins  v.  Senior, 

6  Mees.  &  W.  834. 

It  is  not  possible  for  the  parties  to  be  princi- 
pals to  a  wager  between  themselves  and  to  sus- 
tain the  relauon  of  principal  and  agent. 

I7iaeker  v.  Uardy,  L.  U  4  Q.  B.  Div.  685; 
Ih-atDn  ▼.  Speyers,  20  Gratt.  296;  Clarke  y.  Foss, 

7  Biss.  540;  Bangs  v.  Hornick,  80  Fed.  Rep.  97. 
The  question  for  the  jurv  to  determine  was 

whether  the  contracts  made  on  the  board  of 
trade  were  valid,  or  whether  they  were  pure 
options,  that  is,  "puts  and  calls/'  or  agree- 
ments whereby  one  party  pays  another  for  Uie 
privilege  of  delivering  to  him  or  not  a  certain 
kind  of  merchandise  at  a  future  time  at  a  cer- 
taiu  price. 

WMU  V.  Ba/rher,  128  U.  8.  892,  409  (81  L. 
ed.  243.  249). 

Meleiteri  v.  Am,  Union  Tel,  Co.  11  Fed.  Ilep. 
193;  CM  V.  Prell,  15  Fed.  Rep.  774;  and  Bar- 
nard V.  Baekhave,  52  Wis.  593, — were  cases 
where  the  court  was  of  opinion  that  the  con- 
tracts made  on  the  exchange  by  the  broker  were 
not  valid,  as  in  the  ca&eat  bar,  but  were  ille^ 
and  wagers,  and  therefore  the  broker  could  not 
recover. 

Ring  settlements  have  been  declared  valid. 

Clarke  v.  Foss,  7  Biss.  540;  Kent  v.  Milten- 
berger,  13  Mo.  App.  503;  Ward  v.  Vosburgh,  81 
Fed.  Rep.  12;  Otdersliaw  v.  Knoles,  4  J\\.  App. 
^,  6  111.  App.  325;  Williar  vJrwin,  11  Biss.  57. 

In  order  to  bind  the  broker's  customer  the 
custom  of  ring  settlements  must  be  known  to 
him,  but  if  known  to  the  customer,  as  is  found 
in  the  case  at  bar,  the  custom  is  valid. 

Inoin  V.  WiUiar,  llO  U.  S.  499  (28  L.  ed. 
225), 

A  wairer  is  not  unlawful  in  the  sense  that  it 
b  prohibited  by  law,  and  that  the  person  mak- 
ing it  is  guilty  of  a  crime  and  liable  to  punish- 
ment. By  the  common  law  wagers,  except  in 
special  cases,  were  valid,  and  wereenforc^  by 
the  courts. 
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Good  V.  Elliot,  8  T.  R.  698;  Campbell  v. 
Eiehardson,  10  Johns.  406;  Morgan  v.  Pettit,  4 
Bl.  529;  Grant  v.  Hamilton,  8  McLean,  100. 

In  England  they  have  been  declared  void  by 
statute. 

8  and  9  Vict.  chap.  109,  §  18. 

If  a  man  loses  a  wager  and  ^ets  another  to 
pay  the  money  for  him,  an  action  lies  for  the 
recovery  of  the  money  so  paid. 

Bosewame  v.  Billing,  15  C.  B.  N.  8.  816. 

To  the  same  effect  are — 

JessoppY,  Lutwpche,  10  Ezch.  614;  KnigJitv. 
Cambers,  15  C.  B.  562;  Knight  y.  Fite/i,  15  0. 
B.  566. 

So,  where  one  is  employed  by  another  to 
make  bets,  he  may  recover  the  sums  paid,  al- 
though the  wagers  are  void. 

BeadY.  Anderson,  L.  R.  13  Q.  B.  IMv.  779; 
Bridger  v.  Savage,  L.  R  15  Q.  B.  Div.  863; 
Beeston  v.  Beesion,  L.  R.  1  Exch.  Div.  18;  Bs 
parte  Pi^ke,  L.  R.  8  Ch.  Div.  754. 

In  Massachusetts  wagers  have  always  been 
held  void.  Judges  and  juries  should  not  be  oc- 
cupied in  answ^ng  every  frivolous  question 
upon  which  idle  or  foolish  persons  may  choose 
to  lay  a  wager. 

Love  V.  Harvey,  114  Mass.  80. 

It  is  not  criminal  to  make  them;  they  are 
merely  deprived  of  legal  validity. 

Wyman  v.  Fiske,  8  Allen,  238. 

In  Durant  v.  Burt^  98  Mass.  161,  it  was  held 
that  a  broker  who  had  paid  losses  with  the  au- 
thority of  his  customers  on  contracts  for  the 
purchase  and  sale  of  stocks  could  recover  those 
fosses  of  the  customers,  whether  the  contracts 
made  were  within  the  Stockjobbing  Act  or  not. 

It  is  perfectly  lawful  to  keep  a  promise  which 
is  merely  void,  or  to  advance  money  to  aid  in 
keeping  one;  and  money  advanced  for  that  pur- 
pose at  the  request  of  the  promisor  can  be  re- 
covered from  hiuL 

Jones  V.  Am/ss,  135  Mass.  431. 

The  same  principle  has  been  adopted  in  North 
Carolina  and  in  Georgia. 

WiUiams  v.  Carr,  «0  N.  0.  294;  Warrm  ▼, 
Hmitt,  45  Ga.  501. 

In  Williams  v.  Carr,  80  N.  0.  294.  it  wafl 
held  that  a  broker  on  the  New  York  Cotton  Ex- 
change could  recover  from  his  customer  lobses 
in  dealing  in  cotton  futures,  whet|ier  the  con- 
tracts made  were  wagers  or  not. 

In  Warren  y.  Hewitt,  45  Ga.  501,  the  court 
held  the  broker  entitled  to  recover  his  advan- 
ces, although  the  contracts  made  by  him  were 
wagers. 

Cannan  v.  Bryce,  8  Bam.  &  Aid.  179. 

Although  these  transactions  may  be  governed 
by  the  law  of  Illinois,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  contrary,  that 
those  laws  are  the  same  as  ours. 

Ely  V.  James,  123  Mass.  86;  Bau  v.  Von 
ZedliU,  182  Mass.  164. 

It  is  too  late  now  for  ftiem  to  offer  evidence 
of  what  that  law  is.  "As  foreign  laws  can  on- 
ly be  kDOwn  soffar  as  they  are  proved,  no  evi- 
dence of  them  can  be  admitted  at  the  argument 
before  this  court,  which  was  not  offered  at  the 
trial,  or  otherwise  made  part  of  the  case  re- 
served  " 

Kline  v.  Baker,  99  Mass.  253. 

Field*  J.,  delivered  the  opinion  of  the  court: 
The  rights  of  the  parties  are  to  be  detennloed 


^4 


K&68ACHXJBBTTB  SUFEtBHB  JUDICIAL  COUBT. 


Seft.^ 


by  tbe  law  of  IlHnois,  but  Ibere  is  no  evidence 
that  the  common  law  of  Dlinois  differs  from 
that  of  Massachusetts.  We  cannot  take  notice 
of  the  statutes  of  Illinois  except  so  far  as  they 
are  set  out  in  the  auditor's  report,  and  the  au- 
ditor has  set  out  but  one  statutory  provision  of 
that  State  and  has  found  that  the  parties  have 
not  acted  in  violation  of  that  We  are  there- 
fore to  determine  whether  the  contract  between 
the  parties,  as  the  auditor  has  found  it  to  be,  is 
illegal  and  void  by  the  common  law  of  Massa- 
chusetts. It  is  not  denied  that  if  in  a  formal 
contract  for  the  purchase  and  sale  of  merchan- 
dise to  be  delivered  in  the  future  at  a  fixed 
price,  it  is  actually  the  agreement  of  the  parties 
that  the  merchandise  shall  not  be  delivered  and 
the  price  paid,  but  that  when  the  stipulated  time 
for  performance  arrives,  a  settlement  shall  be 
made  by  a  payment  in  money  of  the  difference 
between  the  contract  price  and  the  market  price 
of  the  merchandise  at  that  time,  this  agreement 
makes  the  contract  a  wagering  contract.  If, 
however,  it  is  agreed  by  the  parties  that  the 
contract  shall  be  performed  according  to  its 
terms  if  either  party  requires  it,  and  that  father 
party  shall  have  the  right  to  require  it,  the 
contract  does  not  become  a  wagering  contract 
because  one  or  both  of  the  parties  intend,  when 
the  time  for  performance  arrives,  not  to  require 
performance,  but  to  substitute  therefor  a  settle- 
ment by  the  payment  of  the  difference  between 
the  contract  price  and  the  market  price  at  that 
time.  Such  an  intention  is  immaterial  except 
so  far  as  it  is  made  a  part  of  the  contract, 
although  it  need  not  be  made  expressly  a  part 
of  the  contract  To  constitute  a  wagenng  con- 
tract, it  is  sufficient,  whatever  may  be.  the  form 
of  the  contract,  that  both  parties  understand 
and  intend  that  one  party  shall  not  be  bound  to 
deliver  the  merchandise,  and  the  other  to  re- 
ceive it  and  to  pay  the  price,  but  that  a  settle- 
ment shall  be  made  by  the  payment  of  the  dif- 
ference in  prices. 

The  construction  which  we  think  should  be 
given  to  the  auditor's  report  is  that  he  finds  that 
the  contracts  which  plaintiffs  made  on  the 
Board  of  Trade  with  other  members  of  that 
board  were  not  shown  to  be  wagering  contracts, 
and  that  the  contract  which  the  defendants 
made  witj^  the  plaintiffs  was  that  the  defendants 
should  give  orders  from  time  to  time  to  the 
plaintiffs  for  the  purchase  and  sale,  on  account 
of  the  defendants,  of  equal  amounts  of  pork  to 
be  dehvered  in  the  future;  that  the  plaintiffs 
should,  in  their  own  names,  make  these  pur- 
chases and  sales  on  the  Board  of  Trade;  that  the 
plaintiffs  should  at  or  before  the  time  of  deliv- 
ery procure  these  contracts  to  be  set  off  against 
each  other  according  to  the  usages  of  that 
board;  that  the  defendants  should  not  be  re- 
quired to  receive  anv  pork  and  pay  for  it  or  to 
deliver  any  pork  and  receive  the  pay  for  it,  but 
should  only  be  required  to  pay  to  the  plaintiffs, 
and  should  only  be  entitled  to  receive  from 
them,  the  differences  betwees  the  amounts  of 
money  which  the  pork  was  bought  for,  and  was 
sold  for;  and  that  the  defendants  should  furnish 
a  certain  mar^n  and  should  pay  the  plaintiffs 
their  commissions. 

The  defendants  gave  orders  in  pursuance  of 
this  contract.  The  plaintiffs  made  the  pur- 
chases and  sales  on  the  Board  of  Trade,set  them 
off  against  each  other,  and  now  sue  the  defend- 
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ants  for  the  differences  which  they  have  paid 
and  for  their  commissions.  The  auditor  has 
found  that  "in  a  vast  majority  of  the  transac- 
tioDS  of  the  Board  of  Trade  settlement  was  made 
by  the  set-off  of  opposite  contracts."  In  his 
supplemental  report  he  says:  * '  My  conclusion 
is  unchanged  that  the  parties  to  this  suit  entered 
into  the  dealings  with  each  other  which  are  the 
subject  thereof,  with  a  clear  undf^rstandins  that 
actual  deliveries  were  not  contemplated,  and 
were  not  to  be  enforced;  and  it  appears  to  me 
that  the  question  whether  the  members  of  this 
board  with  whom  the  defendants  dealt  had  such 
an  understanding  with  each  other,  is  not  mate* 
rial  to  the  issue  of  this  case."  * 

The  peculiarity  of  this  case,  according  to  the 
finding  of  the  auditor,  is  that,  while  the  con- 
tracts which  the  plaintiffs  made  on  the  Board  of 
Trade  must  be  taken  to  be  legal,  the  plaintiffs 
have  undertaken  to  agree  with  the  defendants 
that  these  contracts  should  not  be  enforced  by 
or  against  them,  except  by  settlements  accord- 
ing to  differences  in  prices.  If  such  an  agree- 
ment seems  improbable,  it  is  enough  to  say  that 
the  auditor  has  found  that  it  was  made. 

The  usages  of  the  Board  of  Trade  were  such 
that  the  plaintiffs  might  well  think  that  they 
risked  little  or  nothing  in  making  such  an 
agreement.  Indeed  the  distinction  in  practice 
between  the  majority  of  contracts  which  by  the 
auditor's  report  appear  to  be  made  and  settled 
on  the  Board  of  Trade,  and  wageiing  contracts^ 
is  not  very  plain;  and  brokers,  for  the  purpose 
of  encouraging  speculation  and  of  earning 
commissions,  might  be  willing  to  guarantee  to 
their  customers  that  the  contracts  made  for 
them  on  the  Board  of  Trade  should  not  be  en- 
forced, except  by  a  settlement  according  to  dif- 
ferences in  prices. 

We  do  not  see  why  the  agreement  between 
the  plaintiffs  and  defendants  that  the  defend- 
ants should  not  be  required  to  receive  or  deliver 
merchandise,  or  to  pay  for  or  receive  pay  for 
merchandise,  but  should  be  reciuired  to  pay  to 
and  to  receive  from  the  plaintiffs  only  the  dif- 
ferences in  prices,  is  not,  as  between  the  parties^ 
open  to  all  the  objections  which  lie  against  wa- 
gering contracts.  On  the  construction  we  have 
given  to  the  auditor's  report,  the  plaintiffs,  in 
their  dealings  with  the  defendants,  in  some  re- 
spects acted  as  principals.  In  making  the  con- 
tracts on  the  Board  of  Trade  with  other  brokers^ 
they  may  have  been  agents  of  the  defendants. 
In  agreeing  with  the  defendants  that  they 
should  not  be  compelled  to  perform  or  accept 
performance  of  the  contracts  so  made,  the 
plaintiffs  acted  for  themselves,  as  principals. 

If  the  defendants  had  made  a  contract  with 
the  plaintiffs  to  pay  and  receive  the  differences 
in  the  prices  of  pork  ordered  to  be  bought  and 
sold  for  future  delivery  with  the  understanding 
that  no  pork  was  to  be  bought  or  sold,  this 
would  be  a  wagering  contract..  On  such  a 
contract  the  de&ndants  would  win  what  the 
plaintiffs  lose,  and  the  plaintiffs  would  win 
what  the  defendants  lose.  But  so  far  as  the 
defendants  are  concerned,  the  contracts  which 
the  auditor  has  found  they  made  with  the 

{>lain tiffs  are  contracts  on  which  they  win  or 
ose  according  to  the  rise  or  fall  in  prices  in  the 
same  manner  as  on  wagering  contracts.  If  the 
plaintiffs,  by  virtue  of  the  contracts  they  made 
with  other  members  of  the  Board  of  Trade,  were 
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bound  to  receiT«  dr  deliver  merchandise,  and  to 
pay  or  receive  the  price  therefor,  on  the  audi- 
tor's finding  they  must  be  held,  as  against  the 
defendants,  to  have  agreed  to  do  these  thin^ 
on  their  own  account,  and  that  the  defendants 
should  only  be  bound  to  pay  to  them  and  to  re- 
ceive from  them  the  differences  in  prices. 

If  the  defendants^  as  undisclosed  principals, 
should  be  held  bound  to  other  members  of  the 
Board  of  Tiade  on  the  contracts  made  by  the 
plaintiffs,  the  plaintiffs,  by  the  terms  of  their 
employment,  would  be  iSound  to  indemnify 
the  defendants  except  so  far  as  the  contracts 
were  settled  by  a  payment  of  differences  in 
prices.'  The  agreement  of  the  parties  as  the 
auditor  has  found  it  excludes  any  implied  lia- 
bility on  the  part  of  the  defendants  to  indem- 
nify the  plaintiffs  except  for  money  paid  in  the 
settlement  of  diffeitoces  in  prices.  The  posi- 
tion of  the  plaintiffs  towards  the  defendants  is 
DO  better  than  it  would  have  been  if  the  plain- 
tiffs bad  been  employed  to  make  wagering  con- 
tracts for  pork  on  account  of  the  defendants, 
and  bad  made  such  contracts,  because  the 
plaintiffs,  relying  upon  the  usages  of  the  Board 
of  Trade,  have  undertaken  to  agree  with  the 
defendants  that  whatever  contracts  they  make 
shall  bind  the  defendants  only  as  wagering 
contracts,  and  shaU  be  settled  as  such. 

The  plaintiffs  contend  that  even  if  the  con- 
tracts which  the  defendants  authorized  them 
to  make,  and  which  they  made  on  the  Board 
of  Trade,  had  been  wagering  contracts,  yet 
they  could  recover  whatever  money  they  had 
paid  in  settlement  of  these  contracts  in  the  man- 
ner authorized  by  the  defendants. 

In  Thaeker  v.  Hardy,  L.  R.  4  Q.  B.  Div.  685, 
the  court  found  that  the  plaintiff  was  em- 
ploved  to  make  contracts  and  ruled  that  the 
understanding  between  the  plaintiff  and  his 
customer,  that  the  contract  should  be  so  man- 
aged that  only  differences  in  prices  should  be 
•  paid,  did  not  violate  the  provisions  of  8  and  9 
Vict  chap.  109,  g  18.  Lindley.  «/:,  in  giving 
the  opinion  at  the  trial  said:  *' What  the  plain- 
tiff was  employed  to  do  was  to  buy  and  sell  in 
the  Stock  Exchange,  and  thi  she  did;  and  every- 
thing he  did  was  perfectly  le^l,  unless  it  was 
rendered  illegal  as  between  the  defendant  and 
lumself  by  reason  of  the  illegality  of  the  object 
they  had  in  view,  or  of  the  transaction  in 
which  the^  were  engaged.  Now  if  gaming 
and  wagenng  were  illegal.  I  should  be  of  opin- 
ion that  the  ille{?ality  of  the  transactions  in 
which  the  plaintiff  and  the  defendants  were 
engaged  would  have  tainted,  as  between  them- 
selves, whatever  the  plaintiff  had  done  in 
furtherance  of  their  illegal  desifiros,  and  would 
•  have  precluded  him  from  claiming  in  a  court 
of  law  any  indemnity  from  the  defendants  in 
respect  of  the  liabilities  he  had  incurred. 
Cannan  v.  Bryce,  8  Bam.  &  Aid.  179;  MeKin- 
neU  V.  Robinson,  8  Mees.  &  W.  484;  Lipie  v. 
Siegfield,  1  Hurist.  &  N.  278.  But  it  has  been 
held  that,  although  gaming  and  wagering  con- 
tracts cannot  be  enforced,  they  are  not  iHegal. 
JFiteh  V.  Jtmsa,  6  £1.  &  Bl.  288,  is  plain  to  Uiat 
effect 

On  appeal  Brett,  L.  J,,  said:  "It  was  further 
suggested  in  Cooper  v.  Neil  [Weekly  Notes, 
June  1,  1878],  that  the  agreement  was  that 
althoogh  the  plaintiff,  being  broker  to  the  de- 
fendant but  contracting  in  his  own  person  as 
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principal,  should  enter  into  real  bargains,  yet 
the  defendant  should  be  called  upon  only  to 
pav  the  loss  if  the  market  should  be  unfavor-« 
able,  and  should  receive  only  the  profit  if  it 
proved  favorable^  and  that  no  further  liability 
should  accrue  to  the  principal  whatever  might 
become  of  the  broker  upon  the  Stock  Exchange; 
so  that,  as  regarded  the  real  principal,  the  ae- 
fendant  in  the  action,  it  should  be  a  mere 
gambling  transaction.  I  then  considered  that 
a  transaction  of  that  kind  might  fall  within 
the  provisions  of  8  and  9  Yict.  chap.  109,  §  18» 
but  I  thought  that  there  was  no  evidence  of 
it  And  with  respect  to  the  present  action  I 
say  that  there  is  no  evidence  that  the  bargain 
between  the  parties  amounted  to  a  transaction 
of  that  nature.  I  retract  nothing  from  what  I 
said  in  that  case." 

In  England  wagering  contracts  concerning 
stocks  or  merchandise  are  not  void  at  common 
law,  and  all  the  judges  in  Thaeker  v.  Hardy 
were  of  opinion  that  the  facts  in  that  case  did 
not  show  that  the  transactions  between  the 
parties  were  in  violation  of  the  statute. 

In  Irwin  v.  WiUiar,  110  U.  8. 499,  510  [28  L. 
ed.  225,  280],  the  Supreme  Court  of  the  United 
States  says  of  wagering  contracts,  that,  "in 
England  it  is  held  that  the  contracts,  although 
wagers,  were  not  void  at  common  law,  and 
that  the  statute  has  not  made  them  illegal,  but 
only  non-enforceable  [Thaeker  v.  Hardy,  evr 
jproj;  while  generally  in  this  country  all  wager- 
ing contracts  are  held  to  be  illegal  and  void  as 
against  public  policy.  Diekeon  v.  Thomas,  97 
Pa.  278;  Gregory  v.  Wendell,  40  Mich.  434;  Lyon 
V.  Cvlbertson,  88  BL  88;  Melehert  v.  Am,  Union 
Ta.  Co.  8  McCrarv,  521,  11  Fed.  Rep.  193,  and 
note;  Barnard  v.  Baekhaus,  52  Wis.  598;  Kings- 
bury  V.  Kirwan,  77  N.  Y.  612;  8tory  v.  8alo- 
mon,  71 N.  T.  420;  Love  v.  Hdroey,  114  Mass. 
80." 

That  court  also  says,  p.  510  [280]:  "But  we 
are  also  of  opinion  that  when  the  broker  is 
privy  to  the  unlawful  designs  of  the  parties 
and  brings  them  together  for  the  very  purpose 
of  entering  into  an  illegal  agreement,  he  is 
particeps  eriminis  and  cannot  recover  for  serv- 
ices rendered  or  losses  incurred  by  himself  on 
behalf  of  either  in  forwarding  the  transaction." 
This  was  decided  in  Embrey  v.  Jemison,  131  U. 
S.  836  [38  L.  ed.  172].  See  also  Kahn  v. 
Walton,  Supreme  Court  of  Ohior,  20  N.  E.  Rep. 
208,  Jan.  8, 1889;  Oothran  v.  EUis,  125  111.  496, 
14  West.  Rep.  574;  Fareira  v.  GabeU,  89  Pa. 
89;  Crawford  v.  Spencer,  92  Mo.  498,  10  West. 
Rep.  78;  fAfwry  v.  Dillman,  59  Wis.  197;  White- 
sides  V.  Hvnt,  97  Ind.  191 ;  First  Nat,  Bank  v. 
Oskaloosa  Packing  Co,  66  Iowa,  44;  Ramsey  v. 
Berry,  65  Me.  570. 

It  is  not  denied  that  wagering  contracts  are 
void  by  the  common  law  of  Massachusetts,  but 
it  is  argued  that  they  are  not  illegal,  and  that 
if  one  pavs  money  in  settlement  of  them  at  the 
request  of  another,  he  can  lecover  it  of  the  per- 
son at  whose  request  he  pays  it.  It  is  now 
settled,  here,  that  contracts  which  are  void  at 
common  law,  because  they  are  asraiust  public 
policy,  like  contracts  which  are  prohibited  by 
statute,  are  illegal  as  well  as  void.  They  are 
prohibited  by  law  because  they  arc  considered 
vicious,  and  it  is  not  necessary  that  a  i)enal(v 
be  imposed  in  order  to  render  them  illegaL 
Bishop  V.  Pakner,  146  Mass.  469,  6  New  Eng. 
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Hep.  129;  Otbbs  y.  ConnolidaUd  Qas  Co,  180  IT. 
S.  396  [82  L.  ed.  9791. 

•  The  weight  of  autnoiil^  in  this  country  is, 
"we  think,  that  brokers  who  knowingly  make 
contracts  that  are  void  and  illegal  as  against 
public  policy,  and  advance  money  on  account 
of  Ihem,  at  the  request  of  their  principals,  can- 
not recover  it  or  their  commissions;  and  we 
are  inclined  to  adopt  this  view  of  the  law. 
Enibrey  v.  Jemiwn,  «tfpra,  and  the  other  cases 
last  cited. 

We  are  of  opinion  that  the  instruction  of  the 
presiding  justice  that  on  the  auditor's  report 
the  plaintiffs  were  entitled  to  a  verdict,  cannot 
be  sustained. 

Whether,  on  the  auditor's  report  the  defend- 
ants were  entitled  to  a  ruling  directing  the  jury 
to  render  a  verdict  in  their  favor,  or  whether 
the  case  should  have  been  submitted  to  a  jury 
for  the  reasons  stated  in  Peatlee  v.  BKm,  V& 
Mass.  275,  3  New  Eng.  Rep.  847,  are  questions 
which  have  not  been  carefully  argued,  and  we 
express  no  opinion  upon  them. 

^Exceptions  sustained. 


Bamuel  APPLETON 

V. 

Frederick  L.  AMES  et  al. 

(....Mass.....) 

1.  Where  a  tenaat  surrendeni  his  leaae 
of  the  oremises  to  his  landlord*  a  sub- 
lessee oithe  tenant,  wbols  nottfledof  the  surren- 
der, and  is  required  to  pay  rent  to  the  landlord, 
and  subsequently  pays  rent  due  previous  to  the 
surrender  to  the  landlord's  a^rent,  and  applies  to 
the  landlord  for  a  new  lease,  must  be  held  to 
have  assented  to  the  surrender  and  the  rlcrht  of 
the  landlord  to  re-enter,  and  his  subsequent  ten- 
ancy is  one  at  the  will  of  the  landlord. 

£•  Such  sub-lessee,  by  the  surrender  by 
the  tenant  of  the  lease  to  the  landlord,  is  not 
entitled  to  hold  his  sub-lease  without  payment  of 
rent  to  anyone. 

3.  A  landlord  can  aeeept  a  surrender  of 
,  his  lease  from  a  tenant  without  prejudice  to  a 

sub-lease  of  a  part  of  the  premises;  and,  if  the 
sub-lease  is  assigmed  to  him,  may  maintain  an  ac- 
tion against  the'  sub-lessee,  for  the  rent  thereaf- 
ter aoorulngr. 

4.  Where  a  tenant  at  will  denies  the  ti- 
tle of  his  landlord  and  his  liability  to  pay  rent, 
and  asserts  an  adverse  title,  the  tenancy  at  will 
may  be  terminated  by  the  landlord,  without  any 
notice  to  quit,  and  the  landlord  may,  if  he  can  do 
so  without  violence,  repossess  hlxnsetf  of  the 
premises. 

6.   No  'notice  to  qnit  is  ever  necessary 

unless  the  relation  of  landlord  and  tenant  exists, 
and  a  disclaimer  of  tenancy  dispenses  with  such 
notice. 

6.  A  tenant  at  will,  dispossessed  by  his 
liuidlord,  after  the  termmation  of  the  tenancy, 
cannot  recover  damages  for  such  dispossession. 

(September  6, 1889.) 

rPHIS  is  an  action  in  which  the  plaintiff  seeks 
JL  to  recover  damages  for  his  ouster  of  a  term 
of  years.  Trial  in  the  Superior  Court  before 
Barker,  J,,  who  found  for  the  defendants  and 
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reported  the  case  to  the   Sapieme  Judicial 
Court.    Judgment  for  dtfendants. 

The  facts  appear  in  the  opinion. 

Mr.  Alfred  C.  Vinton,  for  plaintiff: 

The  plaintiff  by  remaining  in  possession  and 
paying  rent  under  the  lease  from  Wight  to  him, 
after  the  end  of  the  year  for  which  the  lease 
was  given,  became  entitled  to  the  extended 
term  mentioned  therein,  t.  «.,  to  February  1* 
1886. 

Kramer  v.  Oooh,  7  Gray,  650;  EimbaU  v. 
Gross,  139  Mass.  800:  AUantie  Nat,  Bank  r, 
Demmon,  189  Mass.  420;  Ddashman  y.  Berry, 
20  Mich.  292;  Montgomery  v.  HamOtm  €h.  76 
Ind.  862;  Terstegge  v.  First  German  Mui, 
Benev,  Society,  92  Ind.  82. 

The  lease  to  Wight  did  not  entitle  the  de- 
fendants to  recover  rent  from  the  plaintiff,  ei- 
ther before  or  after  its  surrender;  there  was  no 
privity  either  of  contract  or  of  estate  between 
the  defendants  and  the  pliEiintvff. 

Dunlapy,  BvHard,  181  Mass.  161;  Campbell 
y.  Stetson,  2  Met  504. 

The  surrender  of  the  lease  given  to  Wight 
terminated  all  rights  of  the  defendants  to  enter 
for  breach  of  condition  thereof. 

Taylor.  Land.  andT.  §§503,  518.  292;  Great 
Western  B,  Co.  v.  SmUh,  L.  R.  2  Ch.  Div.  285, 
247,  258;  Krider  v.  BawMy,  79  N.  C.  854; 
Eten  V.  Luyster,  60  N.  Y.  252;  ShepardY.  Mer- 
rill, 2  Johns.  Ch.  276;  Learned  v.  Ryder,  61 
Barb.  552;  Ourtissv.  MiUer,  17  Barb.  477;  Bain 
V.  Clark,  10  Johns.  424;  4  Kent,  Com.  108-105; 
Shep.  Touch.  800. 

If  after  the  surrender  of  the  lease  given  to 
Wight  the  defendants  might  still  enter  to  avoid 
that  lease  for  breach  of  condition,  their  entry 
in  May,  1884,  upon  the  premises  leased  to  the 
plaintiff,  was  not  sufficient  for  that  purpose. 

Gierke  v.  PytneU,  1  Wms.  Baund.  819  f,  note 
1;  Ford  v.  Lord  Grey,  6  Mod.  44,  1  Balk.  285; 
Co.  Lit  253;  Goodtitle  v.  Newman,  8  Wils. 
528;  8  Com.  Dig.  Claims  (A.  2);  Bowen  v. 
Boioen,  18  Conn.  535;  2  Washb.  Real  Prop.  5tb 
ed.  18.  19;  Chalker  v.  CTuUker,  1  Conn.  79;  4 
Phill.  Ev.  282,  Cow.  &  H.  ed.;  Hilliard,  Real 
Prop,  p  83,  chap.  2,  pi.  21;  Stockbridge  Iron 
Co.  V.  Gone  Iron  Works,  102  Mass.  80,  85. 

The  assi.enment  by  Wight  to  Long  was  void 
because  not  assented  to  by  creditors.  Otto 
Sharp,  who  appears  to  sign  the  instrument,  is 
not  found  to  be  a  creditor,  nor  is  there  any 
evidence,  beyond  his  mere  si^ature,  tending 
to  prove  the  fact  The  same  is  true  of  the  as- 
signee, Wm.  H.  Long. 

Mayy.  Wannemaeher,  111  Mass.  202;  Pierce 
V.  O'Brien,  129  Mass.  814;  Edwards  v.  Mitch- 
ell, 1  Gray,  289. 

By  the  surrender  of  the  lease  given  by  Ames 
to  Wischt,  the  estate  of  the  latter,  under  that 
lease,  including  the  reversion  after  the  plaintiU's 
lease,  was  merged  in  the  greater  reversion  in 
fee  of  the  defendants  and  extinguished. 

Bhep.  Touch.  800. 301;  Barton's  Case  (Thre^r 
V.  Barton),  F.  Moore,  94;  Webb  v.  Bussel,  8 
T.  R.  393;  Smith.  Land,  and  T.  281.282;  Bur- 
ton y.  Barclay,  7  Bing.  745.  756;  4  Kent,  Com. 
103-105;  Grundiny.  Carter,  99  Mass.  15. 

The  rent  reserved  in  the  lease  to  the  plaintiff, 
being  an  incident  to  the  estate  of  Wigot  under 
bis  lease  from  Ames,  was  extinguished  with 
that  estate. 

Authorities  cited  under  the  preceding  pohit: 
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2  Piatt,  Leases,  9Hetieq,;  Burden  y.  Thaffer, 
8  Met.  76,  78. 

The  sairender  of  the  lease  ^ven  hy  Ames  to 
^ieht  did  not  prejudice  the  estate  of  the 
plaintiff  under  his  lease  from  Wight. 

McKenHe  ▼.  Lexington,  4  Dana,  129;  Smith, 
Iiand«  and  T.  281;  Shep.  Touch.  800,  801;  4 
Kent,  Com.  18th  ed.  104,  106;  Beat  ▼.  BoUan 
Car  i^ng  Co.  125  Mass.  157;  Taylor,  Land, 
and  T.  §  517,  and  notee. 

Wight  could  not  collect  it,  bemuse  he  had 
parted  with  his  rcTersion  to  the  defendants; 
nor  could  the  defendants  collect  it,  because  al- 
though the  reverbion  to  which  it  was  incident 
had  Seen  conveyed  to  them,  yet  as  soon  as  it 
was  so  conveyed  It  merged  in  the  greater  re- 
Terdon  hi  fee  of  which  they  were  already  pos- 


Smith,  Land,  and  T.  281, 282;  Taylor,  Land, 
and  T.  §$  517, 518,  and  notes;  4  Kent,  Com.  104, 
105;  Shep  Touch.  800,  801;  Thr^r  v.  Barton, 
and  WM  v.  Rueaei,  supra;  Krider  y.  Bameay, 
79N.C.854. 

The  legal  effect  upon  the  rights  of  the 
plaintiff  is  the  same  as  if  they  had  removed 
this  tenant  and  substituted  another  person  in 
his  room  as  their  own  tenant.  However  pos- 
session was  gained  by  the  defendants,  whether 
forcibly  or  otherwise,  the  fact  is  that  they 
willfully  obtained  possession  in  fraud  of  the 
riffbts  of  the  plaintiff,  and  retained  it  against 
hfiprotest. 

Whitney  y.  Dinemore,  6  Cush.  124, 128, 120; 
Eeiabrook.y.  Smith,  6  Gray,  572,  577;  Morae  v. 
Ooddard,  18  Met.  177,  and  cases  there  cited; 
Aldridge  v.  Stuyveeant,  1  Hall  (N.  Y.)  210; 
TaUi  V.  Joyee,  11  Johns.  186;  Y.  B.  9  Hen. 

vin.  p.  8. 

Id  cases  of  determination  of  tenancy  by  the 
act  or  fault  of  the  lessee  at  will,  the  right  to 
poesessioD  on  the  part  of  the  lessor  at  will  must 
be  immediate;  it  works  no  injustice  to  the  les- 
see, and  may  be  essential  to  the  protection  of 
the  rights  of  the  lessor. 

Emoard  y.  Merriam,  5  Cush.  568,  574  et  eeq,; 
Bum  y.  Jaekeon,  11  Mass.  519.  526, 527;  Dick- 
ineon-v,  Ooodepeed^  8 Cush.  119, 121. 

The  attornment  by  the  tenant  of  room  1  to 
the  defendants,  he  informing  the  plaintiff 
thereof  and  ref usine  to  pay  rent  to  the  plaintiff, 
operated  in  law  to  determine  his  tenancy  and 
gave  immediate  right  of  possession  to  the 
plaintiff  (being  in  Itself  a  waiver  of  notice). 

Taylor,  Land,  and  T.  ^  522  and  cases  cited; 
Boeton  v.  Binney,  11  Pick.  1, 8;  Eiltredge  v. 
Peaalee,  8  Allen,  235,  287;  1  Washb,  Real  Prop. 
5th  ed.  619,  620. 

Even  if  a  breach  of  condition  or  other  founda- 
tion for  a  forfeiture  were  shown,  the  acts  of 
the  defendants  in  January,  1884,  do  not  appear 
to  show  "the  entry  or  possession  with  intent  to 
hold  the  property  for  forfeiture,"  or  the  re- 
quisite "manifestation  of  this  intent"  necessary 
to  eive  validity  to  an  entry  to  vacate  a  lease. 

StoeJAridge  Iron  Co,  v.  CoTie  Iron  Works,  102 
Mass.  80,  85;  Stone  y.  EUis,  9  Cush.  95,  101; 
Erskine  v.  Townsend,  2  Mass.  493. 

If  he  had  found  that  such  a  tenancy  subsist- 
ed between  the  parties,  he  must,  on  any  theory 
of  the  case,  have  found  for  the  plaintiff  with  at 
least  nominal  damages. 

Sbeten  y.  Barnard,  187  Mass.  86;  Lund  v, 
JSms  Bf^ord,  121  Mass.  286. 

iLRA. 


The  measure  of  the  plaintiff's  damages,  Id 
addition  to  that  hereinafter  claimed,  is  the  gross 
rentable  value  of  the  premises  from  the  time  of 
eviction,  less  a  fair  compensation  for  the  neces- 
sary time  and  labor  involved  in  the  care  and 
management  of  the  premises  and  in  the  coUeo- 
tion  of  rents. 

Pub.  Stat.  chap.  178,  §  14;  Marsh  v.  Ham^ 
mond,  108  Mass.  146,  149,  150;  Hodgkins  v« 
Price,  2  New  Eng.  Rep.  228,  141  Mass.  162^ 
164. 

From  the  writ  of  ^eetione  flrmm  has  ^wir 
the  modem  action  of  ejectment  according  to 
the  practice  in  England  and  in  many  of  the 
Stat&i  of  the  Union,  with  its  f  ctions  of  lease, 
entry  and  ouster. 

In  Massachusetts  the  fictions  of  the  modem 
action  never  met  with  favor,  and  the  damage* 
are  substantial. 

Hodgkins  v.  Pnee,  187  Mass.  18, 16. 

The  action  of  trespass  for  mesne  profits  Wei 
after  a  recovery  in  ejectment,  or  after  the  plain- 
tiff has  been  restored  to  the  possession  of  the 
premises  without  a  judgment;  the  action  will 
clearly  lie  in  both  cases. 

Bobinson  v.  Campbell,  16  U.  S.  8  Wheat. 
212,  228  (4  L.  ed.  872);  Doe  v.  Bluck,  8  Campb. 
447;  Thrustout  v.  Gray,  2  Strange,  1056; 
Adams,  Ejectment,  *228;  Stoekdale  r.rbung,  8 
Btrobh.  L  (S.  C.)501,  507;  Brovmv.  Qailoway, 
1  Pet.  C.  C.  291,  299;  Leland  v.  Tonsey,  6  Hill, 
828;  Taylor,  Land,  and  T.  g  710;  Steams,  Real 
Act  *402,  410. 

When  in  an  action  of  ejectment  the  plain* 
tiff's  term  expires  before  trial,  the  action  is  not 
defeated,  but  may  proceed  for  antecedent 
damans. 

Bobinson  v.  Campbell  ,and  Doe  v.  Bluck^ 
supra. 

The  ancient  action  of  ejectione  firmcB  has- 
never  been  abolished  and  seems  to  t)e  recog- 
nized as  now  existing  in  Hodgkins  v.  iVk^d^ 
supra. 

As  no  objections  were  taken  at  the  trial  and 
there  are  none  before  the  court  on  this  report, 
any  amendment  in  form  to  the  declaration  can^ 
now  be  made  if  necessary. 

Ibid. 

An  action  on  the  case  may  be  maintained  for 
an  injury  to  the  reversion  when  the  premises 
are  in  the  possession  of  a  lessee;  much  more 
when  the  reversion  is  virtually  destroyed  as  in 
the  present  case. 

Lienow  v.  Ritchie,  8  Pick.  285;  Woodman  y» 
Francis,  14  Allen,  198. 

Mr.  J.  H.  Benton,  Jr.,  for  defendants;, 

Devens,  </.,  delivered  the  opinion  of  the 
court; 

The  plaintiff's  position  that  by  the  so-called 
surrender  of  the  lease  of  Wight,  on  March  11,  to- 
defendants  he  continued,  as  sub-lessee,  the 
tenant  of  Wight,  under  no  liability  to  pay  rent 
to  anyone,  and  that  it  wastheduty  of  the  judge- 
thus  to  have  found,  cannot  be  sustained. 

Fpon  the  facts  as  reported  it  was  compefcnt 
to  find  that  defendants  had  taken  possession  of 
the  leased  premises  for  breach  of  the  condition 
in  the  lease  to  Wight.  It  was  in  evidence  that 
Wight  had  failed  in  January,  1884,  and  from 
this  it  might  well  be  inferred  that  he  had  not 
merely  failed  -to  meet  some  mercantile  obli^ra- 
tions^  bat  that  he  was  unable  to  comply  with 


908 


MASSACHXJSBTTS  SuFREMB  JlXDICIAIi  COUHT. 


Sbft., 


the  covenants  in  his  lease.  Upon  neglect  or 
failure  by  Wigbt  to  perform  any  of  these  cove- 
nants, or  if  he  should  be  declared  bankrupt  or 
insolvent,  or  if  any  assignment  should  be  made 
of  his  property  for  the  benefit  of  creditors,  the 
lessors  were  entitled,  without  further  notice  or 
demand,  to  enter  and  repossess  themselves  of 
the  estate  as  against  the  lessee  and  those  claim- 
ing under  him.  On  the  failure  (as  it  is  termed 
in  the  report)  of  Wight,  the  def<  ndants  put  a 
janitor  into  the  building 'and  made  arrange- 
ments by  which  Wight  was  to  collect  the  rents 
for  them.  These  facts,  if  they  did  not  consti- 
tute, certainly  afforded,  evidence  of  a  taking 
possession  by  them.  In  answer  to  the  plain- 
tiff's inquiry  of  defendsnts  whether  their  rights 
were  in  any  way  affected,  and  if  they  should 
continue  to  pay  rent  to  Wi^ht,  as  heretofore, 
they  were  told  it  would  be  n^ht  to  pay  rents  to 
Wight  "who  is  acting  as  the  a/zrent  of  Mr. 
Ames  in  collecting  them."  The  plaintiff  on 
Februarv  14  paid  to  Wight  the  rent  then  due, 
and  on  March  24  paid  the  rent  due  on  March  1, 
also,  to  Wight.  On  March  4  Wight  made  an 
assignment  of  his  property  for  the  benefit  of 
his  creditors,  and  on  March  11  indorsed  on 
the  lease  a  surrender  of  his  rights  thereun- 
der. On  the  same  day  the  plaiutiff  was  no- 
tified that  Wight  had  no  longer  a  lease  of 
the  premises,  and  that,  until  further  notice, 
the  rent  due  from  him  would  be  due  and  paya- 
ble to  the  defendants.  While  the  plaintiff  tes- 
tified that  he  never  paid  rent  to  the  defendants 
or  either  of  tlir-\  and  never  acknowledged 
either  as  his  lauu lord,  when  in  answer  to  nis 
own  inquiry  of  them  after  the  janitor  was  put 
in  possession  by  defendants,  as  to  whom  the 
rent  should  be  paid  to,  he  is  told  to  do  so  to 
Wight,  acting  as  the  agent  of  defendants,  and 
he  then  pays  the  rent  to  Wight,  it  must  be 
deemed  that  he  does  so.  to  the  defen(\.uts.  It 
is  to  be  observed,  also,  that  he  does  this  in  re- 
gpard  to  the  payment  in  March  (for  the  Febru- 
an^  preceding),  after  he  was  fully  aware  that 
Wight  had  no  interest  in  the  lease  and  there- 
fore no  right,  except  as  agent  of  defendants,  to 
the  rents. 

Even  if  any  doubt  existed  as  to  whether  or 
not  the  possession  taken  by  the  defendants  in 
January  was  for  any  failure  to  perform  the 
covenants  of  the  lease,  the  assignment  made 
for  the  benefit  of  creditors  on  Maichi  entitled 
the  defendants,  by  the  express  terms  of  the 
lease,  to  enter  and  repossess  themselves  of  the 
estate,  and  they  were,  at  that  time,  in  actual 
possession  of  the  premises,  other  than  those  oc- 
cupied by  plaintiu. 

On  March  1 1  Wight  surrendered  to  the  de- 
fendants, and  the  plaintiff  was  notified  that 
Wight  no  loDger  held  a  lease  of  the  build- 
ing. The  plaintiff  acknowledged  the  receipt 
of  this  notice  on  March  20,  and  then  inquired 
whether  it  was  the  purpose  of  defendants  to 

?:ive  him  a  lease  for  a  term  similar  to  that  held 
rom  Wight.  He  was  told  in  reply  that  de- 
fendants poped  to  lease  the  whole  building,  in 
which  case  he  could  undoubtedly  go  on  as  he 
had  been  doinp;  and,  if  no  such  party  was 
found,  that  defendants  would  be  glad  to  have 
him  remain  as  their  tenant. 

The  plaintiff,  remaining  in  possession  of  the 
premises  sub-let  to  him,  pursued  his  negotia- 
tion for  a  lease  from  the  defendants  by  the 
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letter  from  his  attorney  of  April  10,  and  it 
was  not  until  April  15  that  he  asserted  a  rieht, 
under  the  lease  to  Wight,  to  hold  the  prenuses 
sub-let  to  him  without  any  payment  of  rent 
whatsoever.  His  position  is,  m  substance,  that 
by  the  surrender  by  Wight  of  the  lease  to  him, 
the  plaintiff  was  entitled  to  hold  his  sub-lease, 
withoTut  payment  to  anyone;  that  rent  being  an 
incident  to  the  reversion,  Wight  could  not 
collect  it  because  he  had  parted  with  his  rever- 
sion to  the  defendants;  nor  could  the  defend- 
ants collect  it  because,  although  the  reversion 
to  which  it  was  incident  had  been  conveyed  to 
them,  yet  as  soon  as  it  was  so  conveyed  it 
merged  in  the  greater  reversion  in  fee  of  whidi 
they  were  actually  possessed. 

Inequitable  as  this  result  would  be,  there  is 
certainly  authority  for  the  proposition  that 
where  a  lessee  technically  surrenders  to  his 
landlord,  having  had  authority  to  grant  and 
having  granted  a  sub-lease  of  a  portion  of  the 
premises,  this  surrender  not  only  fails  to  preju- 
dice the  sub-lessee,  but  releases  him,  for  the 
reasons  stated,  from  the  *payment.  Wdib  v. 
Russet,  8  T.  R.  898;  Taylor.  Land,  and  T.  g§  617, 
618,  Orundin  v.  Garter ^99  Mass.  16. 

We  do  not  think  it  applies  to  the  case  at  bar 
upon  the  facts  as  the  court  was  authorized  to 
find  them.  It  was  competent  for  the  lessors, 
upon  the  occurrence  of  several  contingencies 
heretofore  stated,  to  enter  and  repossess  them- 
selves of  the  estate,  thus  puttiuff  an  end  to  all 
sub-leases.  When,  on  the  failure  of  Wight, 
they  did  thus  enter,  and  when,  being  ^us  in, 
Wigbt  makes  an  assignment  of  his  property 
for  the  benefit  of  his  creditors,  whicdi  is  one  of 
the  contingencies  upon  the  occurrence  of 
which  the  defendants  were  entitled  to  enter; 
and  when  the  plaintiff  thereafter  pays  his  rent 
to  Wight  as  the  agent  of  defendants,  although 
for  the  month  previous  to  the  assignment, 
seeking  from  them,  in  the  first  instance,  a  lease 
for  the  remainder  of  the  term,  of  the  sub-lease 
made  to  him  by  Wight,— the  stron^rest  evi- 
dence is  afforded  that  he  assented  to  the  entry 
of  defendants  as  one  they  might  lawfully  make 
with  the  effect  of  dispossessing  him  of  the  es- 
tate granted  by  his  sub-lease,  and  that  his  sub- 
sequent tenancy  was,  at  most,  one  at  the  will 
of  defendants. 

Even  if,  as  the  plaintiff  contends,  there  is  a 
paucity  of  evidence  that  the  entry  or  subse- 
quent possession  was  with  the  intent  to  hold 
the  property  for  forfeiture,  or  any  requisite 
manifestation  of  such  intent,  the  conduct  of 
the  plaintiff  shows  how  it  was  understood  by 
him.  The  defendants  could  have  accepted  a 
surrender  of  his  lease  from  Wight,  without 
prejudice  to  the  lease  of  a  part  of  the  premises, 
and,  if  such  lease  were  assigned  to  them, 
could  have  maintained  an  action  against  a  sub- 
lessee for  the  rent  thereafter  accruing.  Beal  v. 
Boston  Car  Spring  Co,  125  Mass.  157. 

It  is  reasonable  to  suppose  that  they  would 
have  done  so  if  they  had  not  fully  understood, 
as  they  had  a  rig:ht  to  understand,  from  the 
conduct  of  the  plaintiff,  that  he'  acquiesced  in 
their  possession  of  the  premises,  of  a  part  of 
which  he  had  a  sub-lease,  and  that  he  treated 
their  lease  to  Wight,  and  Wight's  sub-lease  to 
him,  as  lawfully  terminated,  and  his  own  pos- 
session thereafter  as  that  of  their  tenant  at  wilL 
The  plaintiff  cannot,  therefore,  leoover  as  be 
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claims  to  do  for  the  rentable  value  of  the  portion 
of  the  premiaes  (of  which  he  was  dispossessed) 
for  the  unexpired  term  of  the  sub-lease,  either 
with  or  without  deduction  on  account  of  the 
rent  reserved  in  that  lease.  Nor  are  we  of 
opinion  that  he  can  recover  damages  for  the 
three  months,  at  the  end  of  which  time  only 
a  notice  to  quit,  had  it  been  regularly  given, 
would  have  expired,  or  for  fourteen  days,  at 
the  end  of  whioi  time  a  notice  for  nonpayment 
of  rent  might  have  been  made  to  expire,  even 
if  it  be  held  that  he  had  become  a  tenant  at  will 
of  the  defendants.  Ashley  v.  Warner,  11  Gray, 
48. 

After  the  payment  made  by  him  on  March 
24,  for  the  month  of  Februfuy,  the  plaintiff  not 
only  ceased  to  pay  rent,  but  in  the  month  of 
April  wholly  denied  his  liability  so  to  do,  and 
asserted  title  a^inst  the  defendants  under  the 
sub-lease  of  Wi^ht  to  him.  Through  his  ten- 
ants who  were  either  compelled  to  attorn  to  the 
defendants  or  were  removed,  he  was  dispos- 
sessed of  the  premises  sub-let  to  him  on  May  7. 
No  notice  to  quit  for  nonpayment  of  rent  was 
served  upon  him  so  far  as  appears,  and  if  he  had 
become  a  tenant  at  will  of  the  defendants, 
none,  under  the  circumstances,  was  necessary. 
While  the  estate  of  a  tenant  at  will  can  only  be 
directly  terminated  in  the  manner  provided  by 
statute,  as  by  a  notice  to  quit  at  the  end  of 
fourteen  days,  for  non-payment  of  rent,  or  by 
three  months'  notice  in  writing,  and  when  the 
rent  reserved  Is  payable  at  periods  of  less  than 
three  months  by  a  notice  equal  to  the  interval 
between  the  days  of  payment,  there  are  many 
acts  which  lessor  or  lessee  may  do  which  indi- 
rectly will,  or  may  at  the  election  of  the  other 
party,  operate  to  determine  the  lease.  Thus 
by  conveyance,  or  written  lease  to.a  third  party 
by  the  lessor,  the  estate  of  the  lessee  is  termi- 
nated. HowcMrdr,  Merriam,  5Cusb.  563;  Cur- 
tis T.  Qalvin,  1  Allen,  215;  Hildreth  v.  Canant, 
10  Met.  298;  Miener  v.  Munroe,  10  Gray,  290. 

Upon  the  commission  of  waste  by  the  lessee 
at  wHl,  the  lessor  may  enter  and  determine  the 
estate.    Daniels  v.  Pond,  21  Pick.  867. 

An  assignment  of  his  estate  by  the  lessee  at 
will  may  be  treated  by  the  lessor  as  terminating 
it  Cooper  v.  Adams,  6  Gush.  87;  King  v.  Zaio- 
mtn,  98  Mass.  809. 

Where  the  tenant  denies  the  title  of  his  land- 
lord, or  does  definite  acts  inconsistent  with  it, 
as  by  accepting  a  deed  from  some  one  other 
than  the  landlord  and  asserting  title  under  it, 
the  tenancjr  at  will  may  be  terminated  by  the 
landlord  without  any  notice  to  quit.  He  may 
bring  his  action  against  the  tenant  as  a  disseisor 
or  trespasser  as  if  he  had  originally  entered  by 
wrong,  or  he  ma^r,  if  he  can  do  so  without  vio- 
lence, repossess  himself  of  the  premises.  Bus- 
sOl  V.  Fabyan,  84  N.  H.  228;  Sampson  v.  Shatf- 
fir,  8  Cal.  196-205;  Cfiamberlin  v.  Donahue,  45 
Vt.  65;  Isaacs  v.  Qearheart,  12  B.  Mon.  281; 
Fusseknan  v.  Worthington,  14  111.  186. 

No  notice  to  quit  is  ever  necessary  unless  the 
relation  of  landlord  and  tenant  exists,  and  a 
disclaimer  of  tenancy  dispenses  with  such  no- 
tice. If  one  in  as  a  tenant  repudiates  this  rela- 
tion and  denies  that  he  holds  under  his  land- 
lord, the  landlord  may  at  his  own  election  treat 
the  tenancy  as  terminated.  Tutile  v.  Reynolds, 
1  Vt.  80;  Harrison  v.  MiddJUton,  11  Gratt.  627; 
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Duke  v.  Earpefr,  6  Terg.  (Tenn.)  280;  Boston  y. 
Binney,  11  Pick.  1-8. 

The  relation  of  tenant  at  will  having  been 
established  on  the  part  of  the  plaintiff  toward 
the  defendants,  it  is  clear  that  it  was  wholly  re- 
nounced by  the  plaintiff  and  a  title  adverse  to 
the  defendants  asserted  when  he  finally  insisted 
on  his  right  to  bold  under  the  sub-lease  from 
Wiyht. 

Upon  the  facts  reported,  and  the  inferences 
which  could  properly  be  drawn,  the  presiding 
ludge  was,  in  our  opinion.  Justified  in  finding 
or  the  defendants. 

Jtidgmentfor  d/efen&nJts. 
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V. 

Isaac  FARRINGTON  ei  al 

I Mass. ..) 

1  •  A  iwramonnt  rlg^t  to  hold  aAOtber's 
land  subject  to  a  particular  purpose,  to  enter 
upon  It  or  maintain  structures  upon  it  wlUiout 
the  consent  of  the  owner,  is  an  Interest  In  the 
land  which  cannot  pass  without  the  formalities 
required  by  the  statute. 

8*  .  A  parol  license  to  do  any  aet  on  the 
land  of  another  does  not  trench  upon  the  poU 
ley  of  the  law  which  requires  that  contracts  re- 
spectlngr  any  title  or  interest  In  real  estate  shall  be 
by  deed  or  In  writing. 

8*  Snch  parol  license  s^vea  the  licensee 
no  estate  or  Interest  in  the  land.  It  excuses 
acts  done  which  would  be  trespass  or  otherwise 
unlawful. 

4*   Siiph  parol  license  is  reyocable,  not 

only  at  the  wlU  of  the  owner  of  the  property  on 
which  it  is  to  be  exercised,  but  also  by  his  death, 
by  alienation  or  demise  of  the  land  by  him,  and 
hy  whatever  would  deprive  the  orisrlnai  owner  of 
the  right  to  do  the  acts  in  question,  or  give  per- 
mission to  others  to  do  them. 

5«  That  which  a  licensee  has  already 
done  does  not  become  unlawful  by  the  revoca 
tion  of  the  license.  If  it  be  an  act  done  on  the 
premises  of  the  licensor,— as.  If  he  has  erected  a 
structure  thereon ;  but  he  loses  his  right  to  con- 
tinue to  maintain  It. 

6«  Where  defendant's  'grajxtoVf  by  oral 
agreement  with  plaintiflis'  grantor* 
and  by  his  permissionybnilt  np  a  gar- 
den wall*  which  stood  principally  on  the 
lands  of  plaintifCs*  grantor  and  a  part  of  which 
was  wholly  on  such  land,  and  extended  his 
building  by  letting  his  timbers  into  the  wall  as 
thus  built  up,  the  erection  of  the  superstructure 
on  tbe  wall  and  insertion  of  the  timbers  therein 
were  not  unlawful  when  constructed,  but  tbe  de- 
.fendants  lose  the  right  to  continue  them  when 
the  plaintiffs*  land  becomes  the  property  of  an- 
other, who  requests  their  removaL 

7«  In  such  casoy  if  defendants  do  not 
remove  such  superstructure  and  timbers 
from  plalntlfls*  land,  the  plaintiffs  have  the  right 
to  do  this  or  have  it  done,  even  if  serious  injury 
thereby  results  to  the  defendants.  The  fact  that 
the  plaintiffs  will  suffer  no  substantial  injury  if 
the  wall  remains  as  it  is,  while  the  defendants  will 
suffer  heavy  loss  if  the  wall  is  removed  and  they 
are  thus  compelled  to  take  out  their  timbers  and 
erect  a  new  wall  on  their  own  land  to  support 
their  building,  cannot  give  them  a  right  to  the 
plaintiffs'  property  if  they  have  no  legal  interest 
therein. 
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8.  The  plalnttffli  are  entitled  to  a  de- 
cree authorizing  them  to  remoye  the  wall  so  far 
as  it  stands  upon  their  land  and  also  the  timbeis 

'  so  far  as  thej  project  over  it,  but  at  their  own 
expense,  as  these  structures  hare  become  unlaw- 
ful only  since  the  license  under  which  they  were 
erected  has  been  countermanded,  and  to  an  in- 
junction forbidding  the  defendants  fix>m  inter- 
fering with  them  in  so  doing,  unless,  within  a 
brief  time  to  be  named  in  the  decree,  the  defend- 
ants shall  themselves  remove  the  wall  and  tUn- 
bera. 

9.  The  plalnttffli  are  net  bound  b^the 
aoqoieseenoeand  laches  of  their  predeceBsors 
in  title  so  that  they  cannot  maintain  this  suit,  un- 
less such  acquiescence  and  laches  have  continued 
for  twenl7  years.  Easements  by  prescriptions  in 
land  are  only  to  be  acquired  by  advene  user.there- 
of  for  twenty  years. 

10«   Owners  of  property  are  not  bound 

*  at  their  peril  to  prevent  everyillegal  encroach- 
ment on  their  estate.  Even  if,  by  reason  of  mis- 
take on  their  own  part,  buildings  are  erected  on 
their  premises  by  their  own  consent,  they  may  be 
relieved  from  the  incumbrances  thus  created 
where  they  have  not  continued  for  twenty  years. 

11.  The  principle  upon  whieh  it  has 
beenheldtbat  a  plaintiff  will  be  refused  equi- 
table relief  when  he  has,  without  proper  objection, 
permitted  another  person  to  erect  a  structure  on 
his  own  land,  in  violation  of  some  contract  or 
condition  which  the  plaintiff  is  entitied  to  enforce, 
has  no  application  where  the  struoturecompiained 
of  is  on  plaintiff  *s  land,  and  where  the  act  of  de- 
fendant in  erecting  or  nudntaining  it  is  an  inva- 
sion of  the  owners  rights  therein. 

18.  Although  deftendantei  in  their  an- 
swer* offer  to  pay  plaintUBi  their  dam- 
ag;eSt  caused  by  the  retention  of  the  wall  on  its 
present  site,  and  request  that  the  suit  may  be  dis- 
missed unless  the  plaintiffs  grant  them  an  ease- 
ment in  the  wall  or  the  fee  to  one  half  the  soil 
upon  which  it  stands,  upon  payment  of  compenssr 
tion  therefor,  the  court  has  no  right  to  refuse 
plaintilTlB  the  relief  to  which  they  are  entitled  if 
they  decline  to  sell  their  land  or  to  grant  an 
easement  therein. 

(September  6, 188(1) 

BILL  in  equity  praying  that  defendants  be 
restraint  from  mainlaiDio^  any  x)ortion 
of  a  building  standing  on  certain  land  of  de- 
fendant Farrington,  so  that  the  same  wUI  pro- 
ject over,  overhang,  or  rest  upon  plaintilTs' 
close,  and  may  be  decreed  to  obviate  and  abate 
the  said  nuisance;  also  for  dama^.  The  case 
vas  heard  in  the  Supreme  Judicial  Court  be- 
fore Field,  cTl,  who  reported  the  case  for  the 
determination  of  the  full  court.  Ikere^  for 
plaintiffs, 

Mesart,  Robert  M«  Morse,  Jr.*  and 
Charles  S.  Hamlin,  for  plaintiffs: 

It  has  been  held  that  an  administrator,  in 
giving  a  warranty  de^  in  the  sale  under  power 
of  court,  binds  only  himself  personally  by  the 
warranty. 

Sumner  v.  Wtlliam»,  8  Mass.  162. 

It  has  also  been  held  that  a  guardian  cannot 
bind  the  estate  of  his  ward. 

Whiting  v.  Deu>ep,  15  Pick.  428;  BoUina  v. 
Marsh,  128  Mass.  116;  Wallis  v.  Bardwell,  126 
Mass.  866.  And  see  Myer  v.  CoU,  12  Johns. 
849;  Demott  v.  Field,  7  Cow.  68;  Ferrin  v. 
Myrick,  41  N.  Y.  815. 

The  agreements  of  the  partiss  must  be  sub- 
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Ject  to  the  rules  which  goveni  the  title  and 
transfer  of  fl^  interests  in  real  estate,  and  can 
create  an  incumbrance  on  the  land  only  when 
they  contain  words  of  grant  and  are  executed 
in  aue  form. 

Craig  v.  LeutU,  110  Mass.  877. 

In  CM  V.  FisMT,  121  Mass.  100,  the  owner 
of  land  save  a  release  acknowledging  the  full 
8atiBfactu)n  of  all  present  and  future  damages 
for  flowing  said  land.  This  release  was  not  un- 
der seal,  but  it  was  recorded  in  the  registry  of 
deeds.  The  supreme  court  ordered  that  ver- 
dict be  entered  for  the  complainant  The 
writing  signed  by  the  former  owner  of  the 
land  m)wra,  bound  him  personally  as  the  re 
lease  of  his  own  claim  for  pecuniary  dam- 
ages. 

Seymour  v.  Carter.  %  Met  620;  dmUh  v. 
Ooulding,  6  Cush.  154. 

But  it  could  not  bind  the  land  nor  estop  sub- 
sequent grantees  of  the  land  to  recover  dam- 
ages for  the  flowing  thereon  in  the  future,  be- 
cause it  was  not  under  seal. 

Fiteh  V.  Seymour,  0  Met  402;  St&oeruT. 
SUoens,  11  Met  261. 

A  license  to  do  acts  upon  the  land  of  the 
licensor  is  revocable  at  the  will  of  the  licensor 
whether  executed  or  not,  independently  of  the 
hardship  which  the  revocation  may  cause  to 
the  licensee. 

Buggies  v.  Lesure,  24  Pick.  187;  Morse  v. 
Cbpeland,  2  Gray,  802;  Cites  v.  Simonds,  15 
Gray,  441;  Burton  r.  Fcherjtf,  1  Allen,  188; 
Wood  V.  Sdes,  2  Allen,  678. 

A  conveyance  of  the  property  by  the  licen- 
sor is  of  itself  a  revocation  of  the  license. 

Cook  V.  Stearns,  11  Mass.  588;  Drake  v. 
Wells,  11  Allen,  141;  Stevens  v.  Stevens,  11 
Met.  251;  VbUmefsAjpp.  61  Pa.  118. 

FK)uity  will  not  give  any  relief  to  the  li- 
censee; on  the  contrary,  the  licensor  can  go 
into  equity  to  enforce  the  revocation. 

Stevens  v.  Stevens,  11  Met  251;  Oweny.  Field, 
12  Allen,  457;  Murdoek  v.  Protgeet  Fiark  db  C. 
L  B.  Co,  78  N.  T.  679. 

The  Pennsylvania  statute  required  that  par- 
ty-walls should  be  solid  walls  without  open- 
ings. 

VoUmefs  App.  61  Pa.  118. 

The  fact  that  the  structure  has  been  com- 
pleted is  no  bar  to  the  maintenance  of  this  bill. 

Stevens  v.  Stevens^  supra;  Cadigan  v.  Brown, 
120  Mass.  408;  Nash  v.  Hew  England  Mut.  L. 
Ins,  Co.  127  Mass.  91;  Qreene  v.  Canny,  187 
Mass.  64;  Quttenberger  v.  Woods,  51  Cal.  623; 
Ooodson  V.  Bichardson,  L.  R.  9  Ch.  221;  Smith 
V.  Smith,  L.  R  20  Eq.  500;  Great  North  oj 
England,  (7.  db  H.  J,  B.  Co.  v.  Clarence  B,  Co. 
1  Coll.  Ch.  507;  Krehl  ▼.  BurreU,  L.  R  11  Ch. 
Div.  146. 

There  is  no  estoppel  which  will  prevent  the 
plaintiffs  from  mamtaining  this  bill  unless  the 
court  holds  that  an  owner  of  property  is  bound 
at  his  peril  to  prevent  every  illegal  encroach- 
ment thereon,  and  cannot  require  its  removal 
afier  it  has  once  been  effected.  Such  a  ruling 
would  in  its  effect  nullify  the  Statute  of  Frauds. 

Liverpool  Whaif  Co.  v.  Preseott,  7  Allen,  494; 
Brewer  v.  Boston  d  W,  B  Corp,  6  Met  478; 
Proctor  V.  Putnam  Machine  Co,  187  Mass.  169. 

The  cases  cited  by  the  defendant  are  all  cases 
where  the  structure  was  erected  on  the  defend- 
ant's land,  and  merely  violated  an  easement 
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wbich  the  plain tiif  had  over  said  land;  e.  g., 
building  in  violation  of  the  restrictions  in  a 

Whitnev  y.  Union  B.  Co.  11  Gray,  859;  Qa9' 
kin  ▼.  Bobs,  L.  R.  18  Ch.  Div.  894. 

Mr,  W.  B*  French*  for  defendants: 

If  Mr.  Meiriam  did  commit  a  nuisance  in 
erecting  the  wall,  it  is  difficult  to  see  why  these 
defendants  should  obviate  or  abate  it;  or.  If 
Mr.  Merriam  trespassed,  why  th^  should  suf- 
fer for  his  trespass. 

QaMn  v.  BaUs,  L.  R  18  Ch.  Div.  824. 

The  license,  having  been  executed  before  its 
revocation,  affords  a  complete  Justification  for 
evervtbinflT  done  under  it. 


fiU&r  V.  Auburn  db8,  B.  Ch.  6  Hill,  61;  Cook 
▼.  Steanu,  11  Mass.  587;  WTUtney  v.  Bbhnea, 
15  Mass.  152;  Oheewr  v.  Pearson,  16  Pick.  266; 
Whitmarth  v.  Walker,  1  Met.  818;  SUvens  v. 
Stemu,  11  Met.  251;  Giles  v.  Bimonde,  15  Gray, 
448;  C2a|?p  V.  Aw<<m,  188  Mass.  867. 

In  determining  whether  the  writ  of  injunc- 
tion should  issue,  the  court  may  take  into  con- 
sideration the  relative  convenience  and  incon- 
venience which  would  result  from  granting  or 
withholding  it,  and  wlU  be  governed  accord- 

Higb,  In].  2d  ed.  §§  2. 701, 702;  Atty-Qen.  v. 
0uardian»9f  Poor  of  Union  qf  Dorking,  L.  R, 
20  Ch.  IHv.  695;  Tueker  v.  Eoward,  122  Mass. 
529. 

The  plaintiff  must  not  only  show  his  right, 
but  that  his  injury  is  irreparable  in  fu  nature. 

Aldrich,  £q.  207;  Ifeale  v.  Grippe,  4  Eay  & 
J.  472;  Otnoper  v.  Baker,  17  Ves.  Jr.  128;  At- 
kins V.  Chilson,  7  Met.  898. 

The  Prov.  Stat.  1692,  chap.  18,  %  2,  provid- 
ing that  anvone  buildinj^  on  his  own  land  in 
Boston  might  set  half  his  partition  wall  on  his 
neighbor's  land,  and  that  the  neighbor,  when 
he  should  build,  should  pay  for  hidf  of  so 
much  of  the  wall  as  he  should  build  against, 
has  never  been  in  force  in  this  Commonwealth. 

WHkins  V.  JeweU,  189  Mass.  29,  oveiruling 
Quinn  v.  Morse,  180  Mass.  817. 

The  plaintiffs  are  bound  by  the  acquiescence 
and  laches  of  their  predecessors  in  title. 

Hodgson  v.  Bibbg,  11  Week.  Rep.  529;  Peek 
▼.  Gurneg,  L.  R.  18  Eq.  79. 

Plaintiffs  must  make  speedy  application  or 
the  mandatory  writ  will  be  remsed. 

High,  Inj.  2d  ed._§  11;  Clover  v.  Hoyden,  L. 
R,  17  Eq.  190-202;  Folkestone  v.  Woodward,  L. 
R  15  Eq.  159-166;  Isaacson  v.  Thompson,  20 
Week.  Rep.  196,  41  L.  J.  N.  S.  Ch.  101. 

In  Oaskin  v.  Balls,  supra,  it  was  refused  after 
five  years'  acquiescence. 

A  different  rule  obtains  where  the  conse- 
quences of  the  nuisance  or  trespass  could  not 
be  anticipated,  and  where  the  evil  has  been 
gradual  and  growin/sr. 

Atty-Qen.  v.  Bradford  JVdv.  Co.  85  L.  J.  N. 
S.  Ch.  619. 

Boston  BoUing  Mills  v.  Carnibridge,  117  Mass. 
896,  comes  within  the  rule  stated  in  Atiy-Qen. 
V.  Bradford  JVdv.  Co.,  supra,  and  does  not  sup- 
port the  general  proposition  that  laches  can- 
not be  attributed  to  a  plaintiff  in  absence  of 
evidence  that  defendant  has  been  prejudiced 
by  the  delay  in  bringing  suit.  Besides,  courts 
win  seldom  interfere  with  an  injunction  after 
thf"  building  has  been  conopleted. 

High,  Inj.  2d  ed.  §  707;  JDeere  v.  Quest,  1  Myl. 
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&  C.  516;  Mordand  v.  BUMurdson,  32  Beav. 
604;  Oaskin  v.  BaUs,  supra. 

This  defendant  in  the  fifth  danae  of  his  an^ 
swer  offers  to  pay  the  plaintiffs  for  the  dam- 
ages caused  by  the  retention  of  the  wall  upon 
its  present  site;  and  he  now  submits  ti^t  it  is 
within  the  power  of  this  court  to  enter  an  al- 
ternative decree  dismissing  the  bill  with  costs, 
unless  the  plaintiffs  grant  him  an  easement  in 
the  wall,  or  the  fee  to  one  half  the  soil  upon 
wbich  it  stands  upon  payment  of  an  equitable 
sum  therefor.    Such  a  decree  was  entered  in^ 

Bunter  v.  Carroll,  6  New  Eng.  Rep.  818,  64 
N.  H.  572.  — o       «- 

Devens*  J.,  delivered  the  opinion  of  the 
court: 

In  1841  the  premises  of  the  plaintiff  were 
owned  by  Robert  Burr,  and  those  of  the  de- 
fendants by  Noah  Blancbard.  On  August  1  of 
the  same  year  the  boundarv  line  between  their 
respective  lots  was  established  by  a  straight 
line  that  "ran  through  the  centre  of  the  brick 
wall  separating  the  two  houses,  and  by  the 
northeasterly  side  of  a  wall  separating  the  two 
yards."  The  brick  garden  wall  which  sepa- 
rated the  two  yards  was  fiftv-four  feet  in  length 
and  eight  inches  thick,  with  the  exception  of  a 
twelve-foot  section  which  was  twelve  inches 
thick.  Ten  inches  of  the  twelve^oot  section 
were  on  the  plaintiffs'  land,  and  two  Inches  on 
that  of  the  defendants,  the  remainder  of  the 
garden  wall  being  whoUv  on  plaintiffs'  land. 

In  September,  1871,  Robert  Burr  having  de- 
ceased, his  widow  and  son  were  his  executors 
with  power  to  mortgage,  sell,  or  lease  his  real 
estate.  By  the  will  of  Robert  Burr,  Mrs.  Burr 
was  the  owner  in  fee  of  one  third  of  this  parcel 
of  real  estate,  having  a  life  estate  in  the  other 
two  thirds,  the  fee  in  which  was  in  his  children. 
It  was  agreed  orally  by  Robert  Burr  the 
younger,  and  his  mother,  that  James  W.  Mer- 
riam, who  then  owned  the  Blancbard  estate, 
and  who  desired  to  extend  his  building,  might 
top  out  the  garden  wall  and  let  his  timbers  into 
the  same  as  thus  built  up,  but  that  it  must  re- 
main a  part  of  the  Burr  estate.  Burr  supposed, 
although  no  agreement  to  this  effect  was  shown, 
that  Merriam  would  line  the  old  wall  four 
inches  in  width  on  his  own  land,  and,  although 
he  might  on  inquiry  have  ascertained,  did  not 
in  fact  know,  that  Merriam  did  not  make  the 
wall  twelve  inches  in  width  for  its  length,  and 
thus  carry  it  up.  It  does  not  appear  that  Burr 
was  in  any  way  intentionally  deceived  by  Mer- 
riam as  to  this  matter,  who  underpinned  and 
carried  up  the  garden  wall  to  the  requisite 
height  (a  part  of  hi?  extension  being  four  stories 
in  height)  and  inse*  ted  bis  timbers  therein,  add- 
ing nothing  to  the  width  of  the  wall  on  his  own 
land. 

The  defendant  claims  title  through  several 
mesne  conveyances  from  Merriam.  The  deed 
to  him,  the  mortga^^e  and  the  lease  to  Johnson, 
who  were  respectively  made  defendants,  ex- 
clude in  their  aescription  all  that  portion  of  the 
wall  alleged  by  plaintiff  to  be  his,  nor  has 
either  of  them  repaired  or  interfered  with  the 
wall  except  by  ulowing  the  timbers  to  remain 
where  they  were  inserted  therein. 

We  cannot  perceive  that  the  defendants  can 
have  any  higher  rights  to  this  matter  than  those 
of  licensees.    Even  if  the  Burrs,  by  their  sa- 
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thority  as  executors,  or  Mrs.  Burr  by  her  own- 
ership in  fee  of  one  third  of  the  estate,  and  her 
life  tenancy  in  the  other  two  thirds,  could  have 
created  an  interest  in  the  re^  estate,  they  did 
nothing  which  could  bind  the  Burr  estate,  or 
subject  it  to  an  incumbrance  when  it  became 
the  property  of  another. 

A  paramount  rie^ht  to  hold  another's  land 
subject  to  a  ^llcuiar  purpose,  to  enter  upon 
it  or  maintam  structures  upon  it  without  the 
consent  of  the  owner,  is  an  important  interest 
in  the  land  which  cannot  pass  without  the  for- 
malities required  by  the  statute.  Rev.  Stat, 
chap.  69,  §  29,  chap.  74,  §  1. 

A  parol  license  to  do  any  act  on  the  land  of 
another  does  not  trench  ux)on  the  policy  of  the 
law  which  require  that  contracts  respecting 
any  title  or  interest  in  real  estate  shall  be  by 
deed  or  in  writing.  It  gives  the  licensee  no  es- 
tate or  interest  in  the  land.  It  excuses  acts 
done  which  would  be  trespass,  or  otherwise 
unlawful.  It  is  revocable  not  only  at  the  will 
of  the  owner  of  the  property  on  which  it  is  to 
be  exercised,  but  bv  his  death,  bv  alienation  or 
demise  of  the  land  hj  him,  and  bv  whatever 
would  deprive  the  original  owner  of  the  ri^ht 
to  do  the  acts  in  question,  or  give  permission 
to  others  to  do  them.  Cook  v.  iSeams,  11  Mass. 
588;  Stevens  v.  Stevens,  11  Met.  261;  Clapp  v. 
Boston,  188  Mass.  867. 

To  the  rights  of  licensees  the  defendants  are 
entitled,  oetove  there  had  been  any  alienation 
of  the  land  by  the  Burrs,  the  structure  of  their 
grantor  was  completed.  It  has  been  main- 
tained during  the  successive  changes  of  title, 
without  any  objection,  by  the  respective  own- 
ers of  the  plaintiffs'  estate,  to  the  additional 
erection  on  the  wall  or  its  use  as  a  support  to 
defendants'  building,  until,  very  shortly  before 
the  bringing  this  bill,  the  plaintiffs  notified  the 
defendants  to  remove  the  timbers  resting  on 
their  land.  The  plaintiffs,  when  they  pur- 
chased, knew  the  situation  of  the  wall,  and  the 
support  of  the  defendants'  timbers  therein,  and 
that  the  wall,  with  the  exception  of  the  two 
inches  of  the  twelve-foot  section,  was  on  their 
land.  Under  these  circumstances,  before  the 
defendants  could  be  treated  as  trespassers,  they 
were  entitled  \q  know  that  the  permission  re- 
ceived or  assented  [to]  by  former  proprietors 
was  withdrawn,  and  that  they  could  no  longer 
rely  on  any  license. 

That  which  a  licensee  has  already  done  does 
not  become  unlawful  by  the  revocation  of  the 
license,  if  it  be  an  act  done  on  the  premises  of 
the  licensor,,  as,  if  he  has  erected  a  structure 
thereon;  but  he  loses  his  right  to  continue  to 
maintain  it.  The  erection  of  the  superstnio- 
ture  on  the  wall  in  the  case  at  bar.  built  by  de- 
fendants' grantor,  and  the  insertion  of  the  tim- 
bers therein,  were  not  unlawful  when  con- 
structed, but  the  defendants  have  lost  the  right 
to  con tinue  them.  If  they  do  not  remove  them, 
the  plaintiffs  have  the  ri^ht  to  do  this  or  have 
it  done,  even  if  serious  injury  thereby  results 
to  the  defendants.  The  fact  (if  it  be  so)  that 
the  plaintiffs  will  suffer  no  substantial  injury 
if  the  wall  remains  as  it  is,  while  the  defend- 
ants will  suffer  a  heavy  loss  if  the  waU  is  re- 
moved, and  they  are  thus  compelled  to  take 
out  Uieir  timbers  and  erect  a  new  wall  on  their 
own  land  to  support  their  building,  cannot  give 
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them  a  right  to  the  plaintiffs'  property  if  they 
have  no  legal  interest  therein. 

In  Stevens  v.  Steoens,  supra,  the  defendants' 
grantor  erected  a  dam  on  the  land  of  plaintiffs' 
jjantor.  The  plaintifls,  subsequently  acquir- 
ing title  to  the  land,  notified  the  defendants  to 
remove  it,  and,  the  notice  beinff  disregarded, 
commenced  its  removal.  White  the  puuntiffs 
were  thus  engaged,  the  defendants  entered  and 
restored  so  much  of  the  dam  as  had  been  re- 
moved, making  some  additions  to  it.  A  bill  in 
equity  was  then  brought  to  have  the  dam  abated 
as  a  nuisance.  It  was  held  that  while,  for 
several  years,  the  defendants  had  enjoyed  the 
privileges  allowed  by  their  license,  they  were 
not  responsible  for  any  acts  done  by  them  in 
pursuance  of  said  license  and  permusion,  be- 
fore the  same  was  countermanded  by  the  plain- 
tiffs; that  they  were  not,  therefore,  liable  to  pay 
any  expenses  for  the  removal  of  the  old  dam, 
although  the  same  might  be  removed  by  the 
plaintiffs.  So  far  as  they  had  built  a  new  dam 
or  repaired  and  made  addition  to  the  old  one, 
after  the  license  was  countermanded,  the  de- 
fendants were  held  liable  and  the  plaintiffs 
were  deemed  entitled  to  have  the  same  abated 
at  the  expense  of  defendants. 

It  is  said  in  the  case  at  bar,  by  the  defendant 
Farrington,  that  it  is  enough  for  htm  to  estab- 
lish the  fact  that  the  addition  to  the  wall  was 
lawfully  erected,  and  the  timbers  of  his  build- 
ing lawfully  inserted,  and  that  this  will  be  a 
sufiicient  'answer  to  plaintiffs'  bill  as  framed. 
The  defendant,  by  his  answer  denying  the  al- 
legations of  plaintiffs'  biU,  practically  asserts 
his  right  to  have  the  wall  maintained  as  it  now 
exists,  and  to  keep  his  timbers  inserted  therein. 
The  plaintiffs  are  not  compelled,  in  the  asser- 
tion of  their  rights,  to  actually  remove  or  at- 
tempt to  remove  the  wall  and  timbers,  and  thus 
encounter  the  danger  of  a  collision  with  the  de- 
fendant. When  their  claim  is  denied  it  is  a  much 
safer  and  more  pacific  proceeding  to  have  its 
validity  ascertained  by  a  court  than  to  under- 
take to  assert  it  in  any  forcible  way. 

Applying  the  principles  of  Steoensv.  Stevens, 
supra,  the  plaintiffs  are  entitled  to  a  decree  au- 
thorizing them  to  remove  the  wall  so  far  as  it 
stands  upon  their  land,  and  also  the  timbers  so 
far  as  they  project  over  it,  but  at  their  own  ex- 
pense, as  their  structures  have  become  unlaw- 
ful only  since  the  license  under  which  they 
were  erected  has  been  countermanded,  and  to 
an  injunction  forbidding  the  defendants  from 
interfering  with  them  in  so  doing,  unless  with- 
in a  brief  time,  to  be  named  in  the  decree,  the 
defendants  shall  themselves  remove  the  wall 
and  timbers. 

It  is  claimed  that  the  plaintiffs  are  bound  by 
the  acquiescence  and  laches  of  their  predeces- 
sors in  title  so  that  they  cannot  maintain  this 
bill.  Easements  by  prescription  in  land  are 
only  to  be  acquired  by  adverse  user  thereof  for 
twenty  years.  Even  if  the  user  by  the  succes- 
sive owners  could  be  tacked  one  to  the  other, 
this  time  has  not  elapsed.  Leonofrd  v.  Leonard, 
7  Allen,  277. 

It  does  not  even  appear  to  have  been  known 
to  any  one  of  these  owners,  before  Mrs.  Colla- 
more,  the  plaintiffs'  immediate  grantor,  that 
the  whole  wall  was  on  plaintiffs'  land,  with  the 
exception  of  two  inches  of  the  twelve-foot  sec- 
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tiofO,  nor  does  it  appear  that  she  then  knew  of 
the  jplaintifFs*  claim  to  a  parol  license.  This 
was  in  November,  1887,  and  in  December,  1887, 
she  conveyed  to  the  plaintiffs,  as  her  trustees, 
who  requested,  in  February  following,  the 
defendants  to  remove  their  building  from  the 
wall,  and  who  brought  their  bill  in  March.  The 
defendants  have  not  been  prejudiced  by  any 
delay  of  the  plaintiffs' predecessors  in  bringing 
the  bill,  and  the  plaintiiEs  themselves  have  acted 
with  promptitude.  The  discovery  (as  it  may 
be  called,  perhaps)  of  the  situation  of  the  wall, 
was  made  as  such  discoveries  have  often  been 
made,  when  the  proposed  erection  of  new  build- 
ings has  rendeied  it  necessary  carefully  to  in- 
vestigate the  boividary  lines  of  contermiaous 
estates. 

Owners  of  property  are  not  bound  at  their 
peril  to  prevent  every  illegal  encroachment  on 
their  estates.  Even  if,  by  reason  of  mistake  on 
their  own  part,  buildings  are  erected  on  their 
premises  by  their  own  consent,  they  may  be 
relieved  from  the  incumbrances  thus  created 
where  they  have  not  continued  for  twenty 
years.  Proctor  v.  Putnam  MaeMne  Go,  187 
Mass.  159. 

The  principle  upon  which  it  has  been  held 
that  a  party  plaintiff,  applying  for  equitable 
relief, will  be  refused  when  he  has  unreasonably 
and  without  proper  objection  permitted  anoth- 
er to  erect  any  structure  on  his  own  land  in 
Tiolation  of  some  contract,  condition,  or  agree- 
ment which  the  plaintiff  is  entitled  tb  enforce, 
has  no  application  where  Uie  structure  com- 
plained of  IS  on  plaintiff's  own  land,  and  where 
the  act  of  the  defendant  in  erecting  or  main- 
taining it  is  an  invasion  of  the  owner's  rights 
therein.  Whitney  v.  Union  R,  Co,  11  Gray, 
359. 

The  defendants  io  their  answer  offer  to  pay 
the  plaintiffs  their  damages  caused  by  the  re- 
tention of  the  wall  on  its  present  site,  and  re- 
quest that  the  bill  maybe  dismissed  with  costs, 
unless  the  plaintiffs  grant  them  an  easement  in 
the  wall  or  the  fee  to  one  half  the  soil  upon 
which  it  stands,  upon  payment  of  an  equitable 
sum  as  compensation  therefor.  We  have  no 
right  to  refuse  the  plaintiffs  the  relief  to  which 
they  are  entitled  if  they  decline  to  sell  their 
land,  or  to  grant  an  easement  therein.  The 
embarrassment  in  which  the  defendants  find 
themselves  simply  results  from  their  acts  and 
those  of  their  predecessors  in  failing  to  ob- 
serve the  well-known  rules  of  law  as  to  the 
creation  of  easements  in  the  real  estate  of  others 
and  in  seeking  to  establish  rights  therein  with- 
out any  proper  title. 

Decree  for  plaintiffB. 


Henry  A.  QOULD  et  at. 

Abe  STEIN  et  ai. 
( Mass. ) 

1.  A  sale  of  g^oods  by*»  particular  de- 
scriptloii  Imports  a  warrant  that  the  goods 
'  are  of  that  description. 

8.  Where  groods  are  described  as  of  a 
eertaln  qnalitar*  which  is  well  known  in  the 
market  as  indicarang  eroods  of  a  distinct,  though 
not  absolutely  uniform,  grade  or  standard,  the 
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description  imports  a  warranty  that  the  goods 
are  of  that  grade  or  standard* 

8*  Where*  In  the  contract  of  sale*  the 
words  of  description  of  the  goods  were  ^'aa 
per  samples  ^  and ''  of  second  quality,**  the  goods 
must  be  of  the  second  quality  and  also  equal  to 
the  samples.  If  they  fall  in  either  particular,  it  Is 
of  no  consequence  that  they  conform  to  the 
other  particular;  and,  if  the  goods  are  not  of  the 
second  quaUty,  the  warranty  is  broken,  whether 
or  not  they  were  equal  to  the  samples. 

4*  The  fktct  that  the  purchaser  had  an 
opportunity  to  examine  the  goods  and  act- 
ually made  such  examination  as  he  wished,  will 
not  necessarily  do  away  with  the  effect  of  the 
warranty.  He  is  not  hound  to  exereise  his  skill, 
having  a  warranty,  but  may  rely  on  that. 

5.  The  exhibition  of  a  sample  is  of  no 
ffreater  effect  than  the  giving  an  opportunity 
u>  inspect  the  goods  in  bulk.  Notwithstanding 
the  sample  or  the  inspection,  it  is  an  implied 
term  of  the  contract  that  the  goods  shall  reason- 
ably answer  the  description  given,  in  its  com- 
mereial  sense. 

(September  4. 1889.) 

ON  defendants'  exceptions.  Overruled, 
Action  for  damages  for  breach  of  war- 
ranty on  the  sale  of  certain  bales  of  Ceara 
rubber,  purchased  of  defendants  through  a 
broker  employed  by  them.  The  broker  ex- 
hibited samples  of  the  goods  and  represented 
them  to  be  01  second  quality.  Bought-and-sold 
notes  were  given.  The  trial  was  by  the  court 
without  a  jury.  The  court  decided  in  favor  of 
plaintiffs.  \ 

The  other  facts  appear  in  the  opinion. 

Mesers,  J.  Hampden  Dongherty  and 
Geo.  A.  "Kingp  for  defendants: 

If  the  contract  was  of  an  executory  nature, 
there  was  no  warranty  which  could  survive  the 
acceptance  of  the  goods.  The  contract  was 
executory.  Thelword  "buys"  or  "sells"  is 
not  conclusive. 

8herwin  v.  Mudge,  127  Mass.  547;  Anderson 
V.  Bead,  9  Cent.  Rep.  242,  106  N.  Y.  388. 

Acceptance  of  the  rubber  in  suit,  after  an 
opportunity  to  inspect  it  *upon  its  arrival  in 
Boston,  precluded  all  claim  of  damages  for  in- 
feriority. 

Eeed  v.  Randall,  29  N.  Y.  858;  Goplay  Iron 
Co,  V.  P&pe,  10  Cent.  Rep.  711.  108  N.  Y.  232. 

Even  if  an  express  warranty  could  be  in- 
jected into  the  contract,  no  such  warranty 
would  survive  acceptance  unless  the  defects 
were  of  such  a  secret  nature  as  to  be  discover- 
able  onlv  bv  use 

Qumey  v.  Atlantic  dh  Q,  W,  R  Co,  58  N.  Y. 
868;  JDounee  v.  Dow,  67  N.  Y.  16;  Dounce  v. 
Dow,  64  N.  Y.  411;  Fairbanks  Canning  Co,  v. 
Mettger,  43  Hun,  71. 

Courts  will  not  assume  that  parties  employ 
in  a  contract  language  to  which  they  attach  no 
importance. 

•  Narrington  v.  Wright,  115  U.  8.  208  (29  L. 
ed.  870;;  Bowes  v.  ESiand,  L.  R.  2  App.  Cas. 
463. 

Warranty  is  a  matter  of  intention.  A  de- 
cisive test  is  whether  the  vendor  assumes  to 
assert  a  fact  of  which  the  bu^er  is  ignorant,  or 
merely  states  an  opinion  or  Judgment  upon  a 
matter  of  which  the  vendor  has  no  special 
knowledge,  and  on  which  the  buyer  may  also 
be  expected  to  have  an  opinion  and  to  exercise 
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his  judgment.  In  the  former  case  tLere  is  a 
warranty;  in  the  hitter  there  is  not 

Benjamin,  Sales,  §  982;  Fadey  v.  Freeman, 
8  T.  R.  51. 

Affirmation,  in  order  to  constitute  a  war- 
ranty, must  be  such  as  the  purchaser  relies  up* 
on  and  as  materially  induces  him  to  make  the 
purchase.  But  "  such  warranty  must  be  made 
m  explicit  terms." 

A  description  of  goods  as  ".first  and  second 
rate"  has  been  held  to  be  no  warranty,  even 
where  that  description  was  not  (as  in  this  case) 
limited  by  the  words  "  as  per  samples." 

TowU  y.  OateiDood,  8  111.  22. 

In  Maxwell  y.  Lee,  84  Minn.  511,  the  words 
"  good,  smooth,  sound  "  logs  were  held  not  to  be 
a  warranty  of  quality,  the  court  saying:  "Courts 
are  usually  dismclined  in  doubtful  cases  to  con- 
strue words  of  description  as  amounting  to  a 
warranty  of  quality,"  etc. 

In  a  sale  of  *'  good  fine  wine,"  the  words  of 
quality  are  too  indefinite  to  constitute  a  war- 
ranty. 
,    Bogins  y.  Plynwton,  11  Pick.  97. 

In  Barrett  y.  ffaU,  1  Aikens,  269,  a  sale  of 
"  good  cookiDg  stoyes"  was  held  too  indefinite 
to  imply  a  warranty  of  any  particular  quality 
in  the  stoyes. 

So  in  Fralep  y.  Biepham,  10  Pa.  820,  the 
tobacco  was  sold  as  "superior  sweet-scented 
Kentucky  leaf."  It  was  held  that  it  was  suffi- 
cient if  the  article  was  really  Kentucky  leaf, 
whether  it  was  superior,  or  sweet-scented,  or 
not. 

'  The  exception  to  the  common-law  rule  has 
neyer  been  extended  beyond  cases  where  it  was 
impossible  for  the  purchaser,  upon  examina- 
tion, to  detect  the  difference  between  the  arti- 
cle deliyered  and  that  descrribed. 

Hawkine  v.  Pemberton,  51  N.  Y.  198,  where, 
in  lieu  of  blue  yitriol,  an  altogether  different 
commodity  was  deliyered,  the  nature  of  which 
could  not  be  discoyered  upon  inspection;  Wftite 
y.  Miller,  71  N.  Y.  118,  where  growers  of  a 
particular  kind  of  cabbage  seed  sold  "  Bristol 
cabbage  seed,"  the  fact  being  that  it  was  im- 
possible, from  the  seed  itself,  to  determine 
whether  it  corresponded  with  the  description. 

See  also  HensTutw  y.  Bobins,  9  Met.  83,  87. 

It  is  a  uniyersally  accepted  principle  in  the 
law  of  warranty  that  an  express  warranty  does 
not  extend  to  open  and  visible  defects,' or  to 
defects  which  may  be  discovered  upon  exami- 
nation. 

Day  y.  i^i,  52  N.  Y.  416;  VandewaVcer  y. 
Osmer,  65  Barb.  556, 562;  also  Heneha/w  y.  Bob- 
ins,  mipra. 

No  well-considered  case  can  be  found  where 
it  has  been  held  that  a  vendee  has  any  remedy 
of  any  kind  against  the  yendor  for  defects  in 
quality,  where  he  has  accepted  the  property 
without  objection,  and  where  the  aefect  is 
patent  and  yisible  on  mere  inspection,  and 
where  he  had  a  practicable  and  convenient 
opportunity  to  examine  it. 

maxweU  y.  Lee,  34  Minn.  511;  Carondelet 
Iron  Works  y.  Moore,  78  DL  65,  71. 

Where  a  warranty  relates,  not  to  the  exter- 
nal character  of  tlie  article  sold,  but  to  its 
intrinsic  quality  not  the  subject  of  direct  and 
immediate  obeenration,  this  is  a  limitation  to 
this  rule. 

Parks  y.  Morris  Ax  A  Tod  Co,  54  N.  Y.  586. 
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In  7)fe  y.  S^more,  8  Campb.  462,  the  goods 
were  sold  by  a  written  contract  witii  a  war- 
ranty of  quality,  without  reference  to  any 
sample. 

There  la  no  sale  by  sample  unless  both  par- 
ties deal  with  the  sample  with  the  mutual 
understanding  that  the  bulk  is  like  it. 

Proctor  y.  tipraHey,  78  Va.  254;  Beynolds  y. 
PaXmer,  21  Fed.  Rep.  488. 

Messrs.  J.B.ABL  E.  W»mer»  for  plain- 
tiffs: 

A  description  of  the  article  sold,  in  a  broker's 
note,  or  other  contract  of  sale,  is  an  express 
warranty  that  the  articles  shall  come  up  to  the 
description  in  species,  kind  and  qusJity.  Such 
a  warranty  becomes  one  of  the  terms  of  the 
written  contract,  as  essential  and  unalterable 
as  any. 

Eastings  y.  Lovering,  2  Pick.  214;  B^Tishaw 
y.  Bobins,  9  Met.  88;  Bogins  v.  Plympton,  11 
Pick.  97;  Wins(yr  y.  Lombard,  18  Pick.  57; 
Bice  y.  Codman,  1  Allen,  877;  Edwards  y. 
Marey,  2  Allen,  486;  Brown  y.  Bigelow,  10 
AUen,  242;  Nie/iol  y.  Oodts,  10  Exch.  191; 
Shepherd  y.  Kain,  5  Bam.  &  Aid.  240;  2^0  y. 
Fynmore,  8  Campb.  462;  Tates  y.  Pym,  6 
Taunt.  446;  Gardiner  y.  Oray,  4  Campb.  144; 
Josling  y.  Kingsford,  18  0.  B.  N.  •&.  447;  Pttr- 
son  y.  Sexton,  4  C.  B.  899;  AUan  y.  Lake,  18 
Q.  B.  560;  White  y.  Miller,  71  N.  Y.  118; 
Bawkins  v.  Pmberton,  51  N.  Y.  198. 

£yen  if  the  evidence  had  established  the  fact 
that  the  plaintiffs  made  a  thorough  examina- 
tion and  complained  of  the  poor  quality,  tUs 
could  not  nullify  the  warranty. 

Whitehead  db  A.  Machine  Go.  y.  Byder,  189 
Mass.  866. 

If  the  parties,  after  exercising  their  skill 
upon  the  examination,  finally  adopted  a  con- 
tract with  an  express  stipulation  of  quality, 
this  element  of  the  bargain  caimot  now  be  de- 
stroyed. 

Barrington  y.  Smith,  188  Mass.  92,  98; 
Brown  v.  Bigetow,  supra;  Bradford  y.  Manly, 
18  Mass.  189,  145;  Nuihol  y.  Qodts,  Shepherd  y. 
Kain,  Tye  y.  Fynmore,  Josling  y.  Kingtford, 
Parson  y.  Sexton  and  OardinerY,  Oray^  supra. 

The  principle  that  a  warranty  does  not  apply 
to  obvious  defects  seen  by  the  buyer  has  no 
application  to  a  warranty  expressly  referring 
to  the  matter  in  question  (as  here  to  second 
quality);  and,  aboye  all,  applies  only  to  things 
obyious  to  anyone,  not  to  matters  requiring 
judgment  or  skill  to  determine. 

Brown  y.  Bigelow,  supra;  Mil  y.  North,  84 
Vt.  604;  Pinney  y.  Andrus,  41  Vt.  681;  Chad- 
s' y.  Greene,  24  Conn.  562;  Birdseye  y.  Frost, 
84  Barb.  867,  875;  Tye  v.  Fi/nmore,  supra. 

The  significance  of  the  word  "  samples/' if 
ambiguous  (and  if  material  as  a  matter  of  law, 
which  we  deny),  is  to  be  determined  as  a  matter 
of  fact,  and  the  previous  negotiations  are  to  l)c 
looked  at  to  show  in  what  sense  the  term  is  used. 

Keller  Y,  Webb,  125  Mass.  88;  Stoops  y.  Smith, 
100  Mass.  68. 

Where  the  buyer  knew  well  what  he  was 
buying,  it  was  held  that  he  was  entitled  to  have 
oil  which  satisfied  the  description,  and  that  the 
sample  merely  settled  quality  within  that  limit. 

I»fichol  y.  Godts,  supra. 

In  Whitney  y.  Boardman,  118  Mass.  242,  the 
sale  was  of  "  Cawnpore  hides,"  to  be  taken 
subject  to  "all  faults/'— -which  was  held  to 
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mean  "  such  faults  or  defects  as  the  article  sold 
might  have,  retaining  still  its  character  and 
identity  as  the  article  described.*' 

In  Shepherd  y.  Katn,  supra,  a  ship  was  ad- 
vertised for  sale,  describea  as  copper-fastened, 
"  to  be  taken  with  all  her  faults.  The  vessel 
proved  to  be  only  partially  copper-fastened, 
and  not  what  was  known  in  the  trade  by  that 
description.  It  was  held  that "  with  all  her 
faults "  meant  with  aU  her  faults  consistent 
with  her  being  copper-fastened. 

In  Wieler  v.  SchilUn,  17  0.  B.  619,  the  con- 
tract was  for  a  sale  of  Calcutta  linseed,  "  tale 
fuaie,"  The  goods  proved  to  be  adulterated, 
and  it  was  held  that  the  sellers  were  liable  tf 
the  article  was  so  far  adulterated  as  not  to  an- 
swer the  description  of  "  Calcutta  linseed." 

In  the  present  case  the  description,  "103 
bales  of  second  quality  Ceara  rubber,"^indicates 

foods  which  have  a  nzed  character  in  the  mar- 
et,  and  every  element  in  that  description  is 
essentia]  to  tne  identity  of  the  goods  sold. 
The  statement  of  quality  is  as  much  of  the 
essence  as  the  designation  Ceara. 

Lothrop  V.  (Hie,  7  Allen,  485;  JoeUn^  v. 
Kingtfotd,  eupra. 

O.  Allen*  J.,  delivered  the  opinion  of  the 
court: 

The  determination  of  this  case  depends  upon 
the  construction  to  be  given  to  the  bought-and- 
sold  notes,  which  were  similar  in  their  terms. 
It  does  not  admit  of  doubt  that  these  notes 
were  intended  to  express  the  terms  of  the  sale. 
They  were  cardFuUy  prepared  and  were  read 
to  the  parties  line  by  line  as  they  were  written. 
Of  course  all  the  existing  circumstances  may 
be  looked  at,  but  the  contract  of  the  parties  is 
to  be  found  in  what  was  tlius  written,  when 
read  in  the  light  of  those  circumstances. 

The  goods  respecting  which  the  controversy 
has  arisen  were  a  certain  lot  of  rubber  which 
the  defendants  had  on  hand,  and  which  could 
be  identified.  The  transaction  was  a  present 
sale,  and  not  an  agreement  to  deliver  rubber  in 
the  future.  The  defendants  now  contend  that 
the  contract  was  executory,  and  that  if  there 
was  any  warranty  there  was  none  which  sur- 
vived the  acceptance  of  the  goods  by  the  plain- 
tiffs: but  the  argument  that  it  was  not  an  ex- 
ecuted present  sale  finds  no  support  in  the  bill 
of  exceptions,  and  no  such  point  was  taken  at 
the  trial;  and  there  is  no  occasion  to  consider 
the  further  question  whether,  in  case  of  an 
executory  agreement  to  sell,  a  warranty  will 
survive  the  acceptance  of  the  goods. 

The  bouirht  note,  which  the  plaintiffs  put  in 
evidence,  was  of  "  148  bales  Ceara  scrap  rub- 
ber as  per  samples,  viz.,  46  bales  of  first 
quality  marked  '  A,'  102  bales  of  second 
quality."  The  controversy  relates  only  to  the 
102  bales.  It  appeared  that  there  was  no  exact 
standard  by  which  the  grade  of  rubber  could 
be  fixed,  but  that  it  was  a  matter  of  Judgment. 
The  court  also  found  that  Ceara  rubber  of 
second  quality  is  well  known  in  the  market  as 
distinct  from  a  third  or  inferior  grade;  and 
there  was  evidence  which  well  warranted  this 
finding.  The  parties  in  their  contract  recog- 
nized the  existence  of  different  grades  or  quali- 
ties, though  till  of  the  rubber  properly  dassified 
as  of  first  quality  or  of  second  quality  might 
not  be  of  an  exactly  uniform  standard  or  grade. 
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The  plaintiffs  at  the  trial  claimed  damages 
merely  on  the  ground  that  the  102  bales  were 
not  of  second  quality,  and  made  no  claim  of 
inferiority  to  the  samples  shown,  as  a  distinct 
ground,  but  waived  all  claim  founded  on  the 
exhibition  of  samples;  and  the  court  found 
damages  for  the  plaintiffs  solely  on  the  ground 
that  the  defendants  failed  to  deliver  rubber  of 
the  second  quality,  ruling  that  the  broker^s 
note  contained  an  absolute  warranty  of  second 
quality  rubber.  If  this  ruling  was  right,  it 
disposes  of  the  defendant's  second  and  third 
requests  for  instructions. 

The  general  rule  is  familiar  and  admitted 
that  a  sale  of  goods  by  a  particular  description 
imports  a  warranty  that  the  goods  are  of  that 
description.  Henshato  v.  Rooins,  9  Met.  88; 
Harrington  v.  Smith,  188  Mass.  92;  WKiU  v. 
MiOer,  71  N.  Y.  118;  Oegood  v.  Lewis,  2  Har. 
&  Q.  495;  BandaU  v.  Newsan,  L.  R.  2  Q.  B. 
Div.  102;  Jones  v.  Just,  L.  R.  8  Q.  B.  197; 
JosliTig  V.  Rinfftford,  18  C.  B.  N.  S.  417;  Bowes 
V.  Shandy  L.  R.  2  App.  Cas.  455. 

And  where  goods  are  described  on  a  sale  as 
of  a  certain  quality  which  is  well  known  in 
the  market  as  indicating  goods  of  a  distinct 
though  not  absolutely  uniform  grade  or  stand- 
ard, the  description  imports  a  warranty  that 
the  goods  are  of  that  grade  or  standard.  In 
such  cases,  the  yirords  denoting  the  grade  or 
quality  of  the  goods  are  not  to  be  treated  as 
merely  words  of  general  commendation,  but 
they  are  held  to  be  words  having  a  specific 
commercial  signification.  Thus  in  Hastings  v. 
Lovering,  2  Pick.  214,  the  words  in  a  sale  note, 
"Bold  20,000  gallons  prime  quality  winter  oil," 
were  held  to  amount  to  a  warranty  that  the  arti- 
cle sold  agreed  with  the  description;  and  in  Hen- 
shafo  V.  Sobins,  9  Met.  87,  it  was  said  that  the 
doctrine  laid  down  in  that  case  has  ever  since 
been  considered  as  the  settled  law  in  this  Com- 
monwealth. 

6o  in  0/iisholm  v.  Prouctfoot,  15  U.  C.  Q. 
6.  208,  it  was  held  that  where  a  manufacturer 
of  flour  marked  it  as  of  a  particular  quality, 
viz.,  ''Trafalgar  Mills,  Extra  Superfine,"  that 
amounted  to  a  warranty  of  its  being  of  such  a 
quality. 

A  similar  doctrine  may  be  found  in  Edgins 
V.  PlympUm,  11  Pick.  97;  Winsor  v.  Lombtird, 
18  Pick.  57,  60;  Fm^cheimer  v.  Stewart,  65 
Iowa,  598;  Mader  v,  Jones,  1  Russ.  &  Ches. 
(Nova  Scotia)  82. 

In  Gardner  v.  Lane,  9  Allen,  492, 12  Allen, 
89,  it  appeared  that  the  statutes  provided  for 
the  preparation,  division  into  different  qualities, 
packing,  inspecting  and  branding  of  mackerel; 
and  it  was  held  Uiat  if  a  certain  number  of 
barrels  of  No.  1  mackerel  were  sold  and  by 
mistake  barrels  of  No.  8  mackerel  were  de- 
livered, no  title  passed  to  the  purchaser;  and 
that  the  barrels  of  No.  8  mackerel  thus  de- 
livered by  mistake  might  be  attached  as  prop- 
erty of  the  vendor,  and  that  each  different 
quality,  after  beinsr  thus  prepared  for  market, 
was  to  be  regarded  as  a  different  kind  of  mer- 
chandise, so  t.hat  no  title  passed  to  the  vendee, 
there  being  no  assent  on  the  part  of  the  vendee 
to  take  the  No.  8  mackerel  in  place  of  those 
which  he  agreed  to  buy. 

Now  if  the  words  "  as  per  samples"  had  not 
been  in  the  bought  note,  it  would  be  quite 
plain  that  the  present  case  would  fall  within  the 
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ordinaiy  rules  above  given.  But  the  iosertion 
of  thoee  words  raises  the  inquiiy  whether  they 
limit  the  implied  warranty  of  the  vendor,  so 
Uiat  if  the  rubber  sold  was  equal  in  quality  to 
the  sample,  he  would  be  exonerated  from  lia- 
bility, though  it  was  not  entitled  to  be  classed 
as  of  the  second  quality.  If  no  other  meaning 
could  be  given  to  the  words  "  as  per  samples, 
except  that  they  alone  were  to  be  considered  as 
showing  the  quality  of  rubber  to  be  delivered, 
the  argument  in  favor  of  the  defendants'  view 
would  be  irresistible.  So  if  there  was  a  plain 
and  necessary  inconsistency  between  the  two 
descriptions  of  the  rubber,  it  might  perhaps 
be  successfully  contended  that  the  vendor's 
obligation  was  only  to  deliver  rubber  which 
would  conform  to  the  inferior  quality  de- 
scribed, that  is  to  say,  that  in  case  of  such  in- 
coDsistency  the  words  "  as  per  samples"  should 
prevail,  and  the  words  "oi  second  quality,"  be 
rejected.  If  it  were  to  be  held  that  the  vendor's 
obligation  was  fulfilled  by  delivering  rubber 
of  a  quality  equal  to  the  samples,  though  it 
was  not  of  the  second  quality,  then  the  words, 
"  of  second  quality"  would  mean  nothing,  or 
they  would  be  overborne  by  the  words  "as 
per  samples." 

But  as  it  is  found  that  the  bought  note  ad- 
mits of  a  reasonable  construction  by  which  a 
proper  significance  can  be  given  both  to  the 
words  "as  per  samples,'^  and  also  to  the  words 
"  of  second  quality,"  there  will  be  no  occasion 
to  disregard  either.  Cases  are  to  be  found  in 
the  books  where  such  a  construction  has  been 
given  to  contracts  of  sale.  Thus  in  Whitney 
V.  Boa/rdman,  118  Mass.  242,  a  sale  of  Cawn- 
pore  buffalo  hides  with  all  faults  was  held  to 
mean  with  such  faults  and  defects  as  the  article 
sold  might  have,  retaining  still  its  character 
and  identity  as  the  article  described;  and  the 
court  cited  with  approval  the  case  of  Shepherd 
V.  Kain,  5  Bam.  &  Aid.  240,  where  there  was 
a  sale  of  a  copper-fastened  vessel  to  be  taken 
"with  all  faults  and  without  allowance  for 
any  defects  whatsoever,"  and  this  was  held  to 
mean  only  all  faults  which  a  copper-fastened 
vessel  might  have,  the  court  saying  by  way  of 
illustration:  "Suppose  a  silver  service  sold 
with  all  faults,  and  it  turns  out  to  be  plated." 

So  in  Ifichol  v.  Godts,  10  Exch.  191,  an 
^reement  for  the  sale  and  delivery  of  certain 
oil,  described  as  "foreign  refined  rape  oil,  war- 
ranted onl^  equal  to  samples"  was  held  to  be 
not  complied  with  bv  the  tender  of  oil  which 
was  not  foreign  refined  rape  ofl,  although  it 
might  be  equal  to  the  quality  of  the  samples. 
The  decision  of  this  case  has  stood  in  England, 
though  not  without  some  questioning  at  the 
bar.  See  Wieler  v.  Schilizzl,  17  C.  B.  619; 
Joding  v.  S:%ngtford,lS  C.  B.  N.  S.  447;  Mody 
V.  Oregton,  L.  K.  4  Exch.  49;  Janet  v.  Just,  L. 
R  8  Q.  B.  197;  BandaU  v.  NetMon,  L.  R.  2 
Q.  B.  Div.  102. 

In  the  present  case  by  a  fair  and  reasonable 
construction  of  the  bought  note,  effect  can  be 
given  to  both  of  the  phrases  used  to  describe 
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the  rubber.  Construed  thus,  the  article  sold 
was  102  bales  of  Ceara  rubber,  of  the  second 
quality,  and  as  good  as  the  samples.  The  rub- 
ber delivered  was  in  fact  Ceara  rubber;  there 
was  no  question  that  it  was  of  the  right  kind; 
but  it  was  not  of  the  second  qualitv.  There 
is  no  necessity  to  disregard  the  words  describ- 
ing the  rubber  as  of  the  second  quality.  Thev 
signified  a  distinct  and  well  known,  though 
not  absolutely  uniform,  grade  of  rubber. 
There  was  no  exact  standara  or  dividing  line 
between  rubber  of  the  second  quality,  and  of 
the  third  quality,  any  more  than  there  is  be- 
tween daylight  and  darkness.  But  neverthe- 
less a  decision  may  be  reached,  and  it  may  be 
easy  to  reach  it  in  a  particular  case,  that  cer- 
tain rubber  is  or  is  not  of  the  second  quality. 
This  general  designation  being  given  the  speci- 
fication "  as  per  samples"  beine  also  included 
in  the  ndte,  Uie  rubber  must  also  be  equal  to 
the  samples.  It  must  be  rubber  of  the  second 
quality,  and  it  must  be  equal  to  the  samples. 
u  it  fails  in  either  particular,  it  is  of  no  conse- 
quence that  it  conforms  to  the  other  particular. 
There  is  no  inconsistency  in  such  a  twofold 
warranty;  and,  this  rubber  having  been  found 
to  be  not  of  the  second  quality,  the  warranty 
was  broken,  without  regard  to  the  question 
whether  or  not  it  was  equal  to  the  samples. 

The  fact  that  the  plaintiffs  had  an  opportu- 
nity to  examine  the  rubber,  and  actually  made 
sudi  examination  as  they  wished,  will  not  nec- 
essarily do  away  with  the  effect  of  the  war- 
ranty. The  plaintiffs  were  not  bound  to  exer- 
cise their  skill,  having  a  warranty.  They 
might  well  rely  on  the  description  of  the  rub- 
ber, if  they  v^ere  content  to  accept  rubber 
which  should  conform  to  that  description 
(Hensfiaw  v.  Robine,  9  Met  88;  Jones  v.  Just,  L. 
R  8  Q.  6. 197);  and  the  exhibition  of  a  sam- 
ple \A  of  no  greater  effect  than  the  giving  of  an 
opportunity  to  inspect  the  goods  in  bulk. 

Notwithstanding  the  sample  or  the  inspec- 
tion, it  is  an  implied  term  of  the  contract  that 
the  goods  shall  reasonably  answer  the  descrip- 
tion given  in  its  commercial  sense.  Drum- 
mond  V.  Van  Ingen,  L.  R  12  App.  Cas.  284; 
Modp  V.  Oregson,  L.  R  4  Exch.  49;  Niehol  v. 
Godis,  10  Exch.  191. 

In  the  two  former  of  these  cases  it  was  held 
that  there  might  be.  and  that  under  the  cir- 
cumstances then  existing  there  was,  an  implied 
warranty  of  merchantable  quality  notwith- 
standing the  sale  was  by  a  sample,  which 
sample  was  itself  not  of  merchantable  quality, 
the  defect  not  being  discoverable  upon  a  rea- 
sonable examination  of  the  sample. 

The  point  urged  in  the  defendants'  argu- 
ment, that  the  plaintiffs'  remedy  was  destroyed 
by  their  acceptance  of  the  goods,  was  not  taken 
at  the  trial,  and  no  ruling  was  asked  adapted  to 
raise  the  question  as  to  the  effect  of  such  ac- 
ceptance. 

For  these  reasons,  in  the  opinion  of  a  ma- 
jority of  the  court,  the  entry  must 
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STATE  OF  TEXAS,  «b  tW.  P.  H.  OLEM- 

V, 

M.  0.  HUMPHREYS. 
( Tex. ) 

1*  Everv'  oflloer»  befiire  entering^  ^P^*^ 
the  duties  ofhis  offieet^  i^  uired  by  the  Oon- 
rtitution  of  Texas,  to  take  an  oath  that  he  has  not 
paid  or  promised  to  pay  anything  as  a  reward  for 
voting*  at  the  election  at  whioh  he  is  elected;  and 
the  Constitution  provides  that  a  person  convicted 
of  having  given  or  offered  a  bribe  to  procure  his 
election  shall  be  disqualified  from  holding  the  of- 
fice. Under  this  provision  an  officer  cannot,  by 
quo  vxarratUOn  be  removed  from  his  office  for  such 
an  act  charged  against  him,  before  a  legal  con- 
viction for  the  offense. 

8.  Where  a  candidate  fbr  county  clerk 
issued  a  circular  to  the  voters  that,  if  elected 
to  the  office,  he  would  serve  *^or  the  fees  of  the 
office  without  ex  officio  pay,**  and,  in  proceedings 
In  the  nature  of  a  quo  warranto,  it  was  alleged 
that  twenty-seven  voters  were  influenced  by  the 
circular  to  vote  for  him,  and  the  Jury  found  that 
only  six  voters  were  so  influenced,  which  was  not 
a  sufficient  number  to  change  the  result,— JBTetd, 
that  the  respondent  cannot  be  deprived  of  the 
office  he  holds,  under  such  allegation  and  proof, 
without  additional  legislation  making  the  issuing 
of  such  a  circular  a  disqualification  for  office. 

(June  2B,  1889.) 

APPEAL  bv  Sfate  and  Relator  from  a  Judg- 
ment of  the  District  Court  of  Mills  County 
in  favor  of  respondent,  on  an  information  in 
the  nature  of  a  quo  warranto  to  oust  him  from 
the  office  of  County  Clerk  of  said  county.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  Whitaker,  for  State,  J. 
L.  Lewis  and  Dan  H.  Triplett,  for  Relator 
apjpellants: 

This  suit  was  instituted  by  the  State  upon 


the  relation  of  P.  H.  Clements,  in  the  Distriol 
Court  of  Mills  County,  on  the  12th  day  of 
March,  1889,  to  recover  for  said  Clements  from 
respondent  the  office  of  clerk  of  the  county 
court  of  said  county,  or  in  any  event,  to  oust 
the  respondent, — ^the  State  making  itself  an 
active  party  in  this  suit,  and  expressly  joining 
in  this  ap^l. 

The  petition  and  information  alleged  that  re- 
spondent caused  to  be  issued  and  circulated 
among  the  qualified  yoters  and  taxpayers  of 
Mills  County  the  circular  stated  in  the  opin- 
ion, for  the  purpose  of  inducing  said  yoters 
and  taxpayers  to  yote  for  him  for  the  office  of 
clerk  of  the  County  Court  of  Mills  County. 

Autbonties  cited:  Const,  art.  16,  §  1;  Rey. 
Stat.  arts.  1144.  4ff98  a.  Quo  Warranto  Act; 
OarroihersY,  Rusaell.S^  Iowa,  846, 86  Am.  Rep. 
222;  StateY,  Dustin^b  Or.  876,  20  Am.  Rep.  746; 
State  y.  Purdy,  86  Wis.  218,  17  Am.  Rep.  485; 
8tate  y.  Cottier,  72  Mo.  18,  87  Am.  Rep.  417. 

Messrs,  Uvalde  Bums  and  J.  R« 
Cowles»  for  appellee: 

Relator  coDtends  that,  "  by  reason  of  respond- 
ent haying  issued  and  circulated  said  circular  he 
is  disqualified  to  hold  the  office  in  question." 

If  he  has  disqualified  himself  from  holding 
this  office  then  it  would  seem  that  he  has  di^ 
qualified  himself  to  bold  any  office  for  all  time. 
Such  a  disqualification  is  not  known  to  the  law» 
of  this  State. 

See  Texas  Const,  art.  16,  §§  2,  4,  5. 

At  common  law  it  would  not  work  a  dis- 
qualification. 

See  McCrary,  Elections,  §  298. 

If  the  relator*s  act  disqualifies  him  then  he 
is  in  a  worse  condition  than  if  he  had  been 
conyicted  of  bribery,  or  offering  a  bribe,  per- 
jury, forgery,  or  other  high  crimes;  for  after 
conyiction  the  goyemor  niigbt  pardon  him,  but 
not  as  be  now  stands. 

Texas  Const,  art.  4,  §  11;  McCrary,  Elec 


NOTS.— Bribery  of  voters  at  elecUons, 

Proof  that  a  candidate  for  the  nomination  of 
county  commifisioner  in  Pennsylvania  violated  the 
statute  of  that  State,  dnacted  to  prevent  fraud  at 
oomlnaling  elections,  is,  under  the  Constitution  dis- 
qualifying such  person  from  holding  ofBce,  suffi- 
cient, after  his  election,  to  oust  him  from  the  office. 
Leonard  y.  Gom.  112  Pa.  607, 16  Flttsb.  L.  J.  441. 

Where  it  was  proved  that  a  candidate  for  Parlia- 
moit  promised  money  to  voters  to  induce  them  to 
vote,  the  indictment,  though  bad  for  uncertainty, 
was  cured  by  the  verdict  of  guilty.  Beg.  v.  Btroul- 
ger,  li.  R.  17  Q.  B.  ViSr.  887. 

Bribery  at  a  municipal  election  is  In  Maine  a  mis- 
demeanor at  common  law,  and  an  offer  of  money  to 
an  elector  to  mduce  him  to  vote  at  a  municipal  elec- 
tion is  a  criminal  offense.  State  v.  Jackson,  78  Me. 
91, 26  All).  L.  J.  188. 

It  is  a  crime  to  offer  or  promise  a  thing  valuable 
at  that  time,  or  which  will  be  valuable  when  ac- 
oording  to  the  promise  it  is  to  be  given  or  delivered. 
WatsOD  y.  State,  80  Ohio  St.  123. 

In  an  indictment  under  the  Bevised  Statutes  of 
the  United  States  It  Is  not  necessary  to  charge  that 
the  voter,  by  reason  of  the  bribe  alleged,  voted  or 
redbsioed  ftom  voting,  or  voted  otherwise  than, 
without  the  bribe,  he  would  have  voted,  U.  S.  v. 
Stout,  9  Orim.  L,  Mag2IS  29  Ved.  Bep.  897. 

SLuRA. 


Bargains  by  eanAidales  to  seewre  offices. 

Promises  by  candidates  for  offices,  made  with  in- 
tention to  swerve  a  voter  from  his  duty  to  consider 
qualification  for  office  only,  and  to  trammel  the 
free  exercise  of  his  right  of  suifrage,  are  subver- 
sive of  the  plainest  dictates  of  public  policy.  Al- 
vord  V.  Oollin,  20  Pick.  428. 

There  is  no  difference  in  principle  between  the- 
sale  of  an  office  for  a  valuable  consideration  and 
the  disposing  of  it  to  the  person  who  will  perform 
its  duties  for  the  lowest  compensation.  Bacon.  Abr, 
Offices,  F;  Stockwith  v.  North,  F.  Moore,  781; 
Blachf  ord  v.  Preston,  8  T.  B.  80;  1  Hawk.  P.  C.  c.  67, 
8  8;  State  v.  Dustin,  6  Or.  875. 

Sale  of  offices  iXteqaH. 

All  agreements  which  mterf  ere  with  the  intc^'ity, 
discretion,  or  fre^om  of  the  electing  or  appointing  ' 
power  are  illegaL  The  principle  applies  to  private 
offices  in  corporations,  etc.,  as  w^  as  to  public 
governmental  offices.  See  Hartwell  v.  Hartwcll,  4 
Yes.  Jr.  811;  Wailis  v.  Portland,  8  Ves.  Jr.  494;  Ste- 
vens y.  Bagwell,  15  Yes.  Jr.  180;  Morris  v.  MacOul- 
look,  2  Eden,  190;  Hanington  v.  DuGbatel,  1  Bro. 
Gh.  124:  Boynton  v.  Hubbard.  7  Mass.  112, 119;  Ferri» 
y.  Adams,  28  Yt  186;  Hunter  v.  Nolf,  71  Pa.  282;  Me- 
guire  v.  Oorwine,  101  U.  S.  106  (26  L.  ed.  890);  Beed 
v.  Peper  Tobacco  Warehouse  Go.  2  Mo.  App.  88; 
Guernsey  y.  Cook,  120  Mass.  60L 
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tions,  8d  ed.  §§  809,  810,  pp.  211,  212,  §§  88, 
89,  pp.  54,  56. 

Our  Oonstitution  defines  who  shall  YOte  and 
who  are  excluded  from  votiDfi:. 

Bee  Texas  Const,  art.  6.  ^^  1,  2. 

The  certificate  is  only  prima  fade  eyidence 
of  election. 

See  McOraiy,  Elections,  g  271,  p.  181. 

Oaines*  A,  J,,  delivered  the  opinion  of  the 
court: 

This  was  an  information  in  the  nature  of  a 
quo  warranto,  Hied  in  the  name  of  the  State  up- 
on the  relation  of  P.  H.  Clements  for  the  pur- 
pose of  ousting  the  appellee  from  the  office  of 
the  clerk  of  the  County  Court  of  Mills  County. 

It  was  alleged  and  proved  that  at  the  general 
election  held  in  the  county  named  on  the  6th 
of  November,  1888,  relator,  the  respondent  and 
one  J.  A.  Price  were  candidates  for  the  office 
of  county  clerk,  and  that  afterwards  on  the 
12th  day  of  the  same  month  the  commissioners' 
court  of  the  county,  sitting  as  a  returning 
hoard,  canvassed  the  returns  and  declared  the 
result  as  follows:  That  relator  had  received 
849  votes,  respondent  had  received  887  votes 
and  that  Price  had  received  92  votes.  It  was 
also  alleged  and  proved  that  in  order  to  in- 
fluence uie  voters  of  the  county  in  his  favor, 
the  respondent  before  the  election  caused  to  be 
printed  and  circulated  among  them  a  docu- 
ment, a  copy  of  which  is  as  follows: 

"  To  the  voters  of  Mills  County: 

"  As  I  have  been  unable  to  make  such  a 
canvass  as  was  necessary  to  in  form  you  in  person 
of  my  views  on  the  question  of  ex  offlao  services, 
I  beg  leave  by  this  method  to  say  that  if  elected 
to  the  office  of  county  derk  I  will  serve  for 
the  fees  of  the  office,  and  without  ev^^j^eu?  pay. 
(Signed)  M.  C.  Humphreys." 

It  was  also  alleged  that  twenty -seven  voters, 
whose  names  are  given,  were  influenced  by  the 
promises  contained  in  the-  circular  to  vote  fer 
respondent.  The  jurv  found  the  facts  as  al- 
leged, except  that  they  found  that  only  six 
voters  were  influenced  by  the  circular  to  vote  for 
respondent, — which  was  not  a  sufficient  num- 
ber to  have  changed  the  result.  The  court  gave 
a  Judgment  upon  the  verdict  for  respondent. 

Does  the  fact  that  the  respondent  held  out  a 
promise  to  the  voters  of  the  county  to  serve,  in 
case  of  election,  for  a  less  compensation  than 
the  lawful  fees  of  the  office,  disqualify  him 
from  holding  it? 

Section  1  of  artide  16  of  our  Constitution 
requires  every  officer,  before  he  enters  upon  the 
duties  of  his  office,  to  take  an  oath  or  affirma- 
tion which  embraces  the  following  language: 
"  And  I  furthermore  solemnly  swear  (or  affirm) 
that  I  have  not  directly  nor  indirectly  paid, 
offered  or  promised  to  pay,  contributed,  nor 
promised  to  contribute  any  money  or  v^uable 
thing,  or  promised  any  office  or  employment, 
«s  a  reward  for  the  giving  or  withholding  a 
vote  at  the  election  at  which  I  was  elected. 

It  may  be  that  an  offer  by  a  candidate  for 
county  clerk  to  remit,  in  case  of  his  election,  his 
fees  for  ex  officio  services,  should  be  deemed  an 
offer  to  contribute  to  each  taxpayer  his  propor- 
tion of  the  taxes  necessary  to  raise  the  sum  so 
remitted. 

In  CarrothertY.  BusseU,^  Iowa,S46, 86  Am. 

5  L.  R.  A. 


Rep.  222,  the  Supreme  Court  of  Iowa  held  such 
a  promise  virtually  an  offer  to  bribe  the  voters, 
and  it  seems  to  be  within  the  spirit,  if  not  the 
letter,  of  the  constitutional  provision  above 
quoted.  But  it  does  not  follow  that,  in  the 
absence  of  some  other  constitutional  or  statu- 
tory provision,  a  candidate  who  has  made 
such  promise  and  has  received  the  highest 
number  of  votes  and  has  taken  the  required 
oath  can  be  removed  from  office  bjr  the  mere 
proof  of  the  fact  in  the  proceeding  m  which  he 
is  sought  to  be  ousted. 

The  case  of  Com.  v.  Jones,  10  Bush,  725,  is 
4m  authority  bearing  upon  the  question.  The 
Constitution  of  Kentucky  requires  every  per- 
son before  accepting  office  to  take  an  oath  that 
he  has  not  fought  a  duel,  or  sent  or  accepted  a 
challenge  to  fight  a  duel.  In  this  respect  the 
oath  is  practically  the  same  as  that  required  by 
our  Constitution.  Like  ours  that  Constitution 
also  contained  the  further  provision  which  de- 
clared that  anyone  who  had  fought  a  dud  or 
sent  or  accepted  a  challenge  shoukl  be  disqual- 
ified from  holding  office.  In  the  case  dted  it 
was  held  that  a  puty  who  bad  been  elected  to 
an  office  and  had  qualified  by  taking  the  pre- 
scribed oath  could  not  be  deprived  of  his  of- 
fice until  he  had  been  legally  convicted  of  the 
offense  of  having  sent  a  challen^  in  a  proper 
criminal  proceemng,  upon  an  indictment  charg- 
ing him  with  that  offense.  From  the  rule  so 
established,  it  would  follow  that  if  section  1  of 
article  16  stood  as  the  only  provision  upon  this 
subject,  and  if  it  should  be  construed  to  em- 
brace within  its  terms  the  act  complained  of  iu 
this  proceeding,  the  respondent  could  not  be 
deprived  of  his  office  upon  this  ground  until  he 
had  been  lawfully  indicted  and  convicted  of  the 
offense.  But  we  need  not  go  so  far.  The  Con- 
stitution has  another  provision  upon  this  mat- 
ter. Section  6  of  the  article  already  dted 
provides  "that  every  person  shall  be  dis- 
qualified from  holding  any  office  of  profit  or 
trust  in  this  State  who  shall  be  convicted  of 
having  given  or  offered  a  bribe  to  procure  his 
election  or  appointment.".  If,  therefore,  it 
should  be  hela  that  the  act  of  the  respondent 
was,  within  the  meaning  of  the  law,  an  offer  to 
bribe  the  voters,  it  follows,  from  the  section 
quoted,  that  be  could  not  be  deprived  of  the 
office  until  he  had  been  convicted  of  the  offense 
in  a  court  of  competent  jurisdiction  and  in  a 
proceeding  instituted  and  prosecuted  accord- 
ing to  the  provisions  of  our  Code  of  Criminal 
Procedure.  We  condude  that  our  Constitu- 
tion does  not  warrant  the  removal  of  the  re- 
spondent from  office  for  the  act  charged  against 
him  in  a  proceeding  of  this  character  before  a 
legal  conviction  of  the  offehse. 

We  come,  then,  to  the  question  whether  or 
not  the  election  in  this  case  should  be  lield  void 
at  common  law.  In  Greenhood  on  Public 
Policy  (p.  841)  it  is  said:  "  So  far  has  the  doc 
trine  which  prohibits  anything  that  might  in- 
fluence the  selection  of  public  officers  from 
other  considerations  than  toat  of  personal  merit 
been  carried,  that  an  election  secured  by  a 
promise  on  psurt  of  a  candidate  to  perform  the 
duties  of  the  office  to  which  he  aspires,  if  dect- 
ed,  for  less  than  the  legal  fees  or  salary,  is 
void."  The  same  doctrine  is  recognized  in 
McCrary  on  Elections  (see  8d  ed.  g  181). 

If  the  learned  authors  mean  to  assert  Uiataa 
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election  so  procured  is  void  vitliout  reference 
to  tbe  question  whether  or  not  a  sufi9cient 
number  of  voters  were  induced,  by  the  prom- 
ise, to  vote  for  the  successful  candidate,  to 
have  changed  the  result,  they  are  not  supported 
by  the  authorities  which  they  cite. 

In  Carrothers  Y,Bus8ell,  9upra,the  Iowa  court 
held  that  a  promise  by  a  candidate  to  pay  into 
the  treasury,  if  elected,  all  the  fees  of  his  of- 
fice in  excess  of  $1,000,  rendered  him  ineligible; 
but  the  decision  is  expressly  based  upon  the 
provisions  of  a  statute  of  that  State. 

In  8taU  V.  Purdy,  36  Wis.  213,  17  Am.  Rep. 
485,  it  was  decided,  merely,  that  the  votes 
which  were  procured  by  a  similar  promise 
should  be  rejected.  To  the  same  effect  was 
State  V.  Olin,  28  Wis.  827. 

In  StaU  V.  Collier,  72  Mo.  18,  87  Am.  Bep. 
417,  the  information  charged  that  a  like 
promise  had  been  made  and  that  a  sufficient 
number  of  votes  had  been  influenced  thereby 
to  change  the  result.  The  court  held  that  a 
demurrer  to  the  information  was  improperly 
sustained;  but  it  did  not  hold  either  that  the 
election  was  void  or  that  the  candidate  was  dis- 
qualified. 

In  Tuek&r  v.  Aiken,  7  N.  H.  118,  the  select- 
men of  a  town  had  put  up  the  office  of  collector 
of  taxes  to  the  lowest  bidder,  and  his  right  to 
the  office  was  collaterally  brought  into  ques- 
tion in  the  suit.  It  was  held  that  the  question 
could  not  be  determined  in  a  collateral  pro- 
ceeding. 

In  HaU  V.  QaciU,  18  Ind.  890,  it  was  decided 
that  the  sale  by  a  sheriff  of  the  office  of  deputy 
was  void;  and  that  a  bond  given  as  a  part  of 
the  bargain  by  the  deputv  to  the  sheriff  for  the 
faithful  performance  of  his  duties  was  also 
void. 

There  are  some  other  cases  cited,  but  these 
approach  more  nearly  the  question;  and  it  is 
clear  that  none  of  them  hold  that  an  election 
procured  by  a  promise  such  as  is  alleged  in  the 
mformation  in  this  case  is  void,  or  that  in  the 
absence  of  a  written  law  the  incumbent  so 
elected  can  be  ousted  for  that  reason  alone.  We 
are  constrained,  therefore,  to  hold  that  neither 
under  our  Constitution  nor  b^  the  common 
law  can  the  respondent  be  deprived  of  the  of- 
fice he  holds,  under  the  allegations  and  proof 
'made  in  this  case. 

In  so  deciding,  we  declare  what  we  think 
the  law  to  be^  and  not  what  we  think  it  ought 
to  be.  It  is  a  matter  for  the  Legislature  to  fix 
the  fees  and  emoluments  of  all  officers  to  the 
end  that  honest,  capable,  and  efficient  persons 
may  aspire  to  and  be  chosen  to  fill  them.  To 
permit  a  candidate,  in  order  to  influence  the 
voters,  to  hold  out  a  promise  that  he  will  serve, 
in  case  of  election,  for  less  than  the  fees  or  sal- 


ary flxed  by  law,  is  to  thwart  the  will  of  the 
Legislature,'  and  to  defeat  tbe  object  of  the  law. 
It  is  unjust  to  honest  aspirants  who  rely  upon 
their  merits  for  political  preferment,  and  tends 
to  degrade  the  public  service  by  making  the 
offices  not  the  reward  of  official  capacity  nnd 
honorable  conduct,  but  the  prey  of  those  who 
by  reason  of  incapacity  to  earn  a  livelihood  in 
the  common  pursuits  of  life  are  willing  to  un- 
dertake the  duties  of  public  service  for  a  less 
sum  than  the  Lej^slature  has  deemed  an  ade- 
quate compensation  for  the  work.  It  puts  up 
the  offices  of  the  State  to  the  lowest  bidder  and 
conduces  to  influence  the  voters  to  lose  si^btof 
the  personal  fitness  of  the  respective  candidates 
and  to  be  governed  by  considerations  of  a  false 
economy.  It  is  a  gratifying  consideration  that 
this  practice  has  been  of  such  infrequent  occur- 
rence in  our  State  that  the  Legislature  has  not 
felt  called  upon  to  pass  a  statute  in  aid  of  the 
Constitution  more  effectually  to  remedy  the 
evil.  Since  the  Constitution  only  executes  itself 
in  so  far  as  it  appeals  to  the  conscience  of  the 
candidate  and  subjects  him  to  the  chances  of 
an  indictment  for  perjurv  by  requiring  of  him 
an  official  oath,  it  would  seem  that  Uie  addi- 
tional legislation  upon  this  matter  is  called  for 
to  the  extent  at  least  of  making  the  ^uing  of. 
a  circular  such  as  is  shown  in  this  case,  to  be 
disqualification  to  hold  the  office  to  which  the 
candidate  aspires. 

Since  it  appears  by  the  verdict  of  the  jury  in 
the  case  before  us  that  only  six  voters  were  in- 
fluenced by  the  circular  in  question  to  vote  for 
respondent, — ^not  enough  to  have  changed  the 
result, — it  is  unnecessary  for  us  to  decide 
whether  such  votes  should  have  been  rejected 
or  not.  Some  of  the  authorities  heretofore 
cited  hold  that  they  should  be  rejected.  But 
it  occurs  to  us  that  it  may  be  a  dangerous  rule, 
which  in  any  case  permits  one  or  more  voters 
to  change  the  result  of  an  election  by  testify- 
ing to  a  matter  which  rests  solely  in  tneur  own 
breasts  and  which  from  its  very  nature  hardly 
admits  of  any  rebutting  inroof.  But  we  give 
no  opinion  upon  the  question. 

Wiiat  we  have  said  in  condemnation  of  the 
practice  resorted  to  by  the  respondent  in  the 
election  is  not  aimed  at  him  personally.  His 
motive  may  have  been  conscientious  and  for 
what  he  conceived  to  be  for  the  public  good. 
That  the  voters  of  the  county  so  regarded 
them  is  indicated  by  the  fact  that  a  plurality 
uninfluenced  by  his  circular  rave  him  their  sui- 
fraffe. 

There  is  an  assignment  of  error  predicated 
upon  tbe  court's  ruling  on  an  exception  to  the 
answer,  but  we  think  it  not  well  taken. 

T/iere  is  no  error  in  the  judgment,  and  it  ii 
affirmed. 


SOUTH  CABOLINA  SUPBEME  COUBT. 


P.  W.  LINDSAY 
L.  B.  GABYIN,  Jppt. 

After  r«icta«ion  €>ff  »  sale  of  pensonalty » 

payment  for  which  is  secured  by  mortfpage,  parol 
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evidence  is  inadmissible  to  show  a  subsequent 
agreement  for  retention  of  the  mortgage  as  seoa- 
rity  for  loans  and  advanoes  to  be  made. 

(July6.188BJ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleas  Circuit  Court,  Yor)c 


220 


South  Carolina  Sufrbmb  Coubt. 


July, 


County,  against  plaintiff,  in  an  action  to  fore- 
close a  mortgage  given  to  secure  payment  of  a 
note.    Beversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  D.  E.  Finley,  for  appellant: 

A  mortgage  ^ven  to  secure  payment  of  a 
debt  represent^  by  a  note  cannot  he  made 
available  to  secure  further  advances,  unless  it 
is  so  provided  in  the  mortgage,  or  by  a  legal 
contract  between  the  parties.  An  ond  agree- 
ment is  not  sufficient. 

Bacon  v.  OoUreU,  18  Minn.  194;  Johnson  v. 
Anderson,  80  Ark.  745;  North  v.  OroweU,  11 
2Sr.  H.  251;  Jones,  Mort  §§  845,  858;  8.  C. 
Bev.  Btat.  §^  2019,  2299. 

A  mortgage  is  only  security  for  a  debt. 

Gen.  Stat.  §  2299. 

The  legal  title  remains  in  the  mortgagor;  the 
mortgagee  has  merely  a  lien  and  the  right  to 
have  the  land  sold  to  satisfy  the  debt 

Mitchell  V.  Bogan,  11  Rich.  L.  686. 

Where  money  is  advanced  under  agreement 
to  give  a  mortgage,  but  the  debtor  dies  before 
executing  the  same,  an  equitable  mortgage  is 
not  thereoy  created. 

Buteler  v.  PhiUips,  26  S.  C.  161. 

Parol  evidence  is  not  admissible  to  supersede 
^  a  written  instrument  (Starkie,  Ev.  649);  nor  to 
contradict,  extend  or  limit  its  terms  or  alter  its 
legal  operation. 

Ibid.  , 

It  is  inadmissible  to  contradict  descriptions 
in  a  deed  which  are  certain. 

BratUm  v.  Glawaon,  8  Strobh.  ^:  127. 

Even  if  an  oral  agreement  io  8ufflcient  to 
create  a  mortgage,  the  neglect  to  prove  that 
the  agreement  liad  any  connection  with  the 
mortgage  debt  would  be  a  failure  of  proof 
(Pom.  Kem.  487-490);  and  the  a^^a^a  and 
probata  must  correspond. 

Bimpkins  v.  Montgomery,  1  Nott  <&  McC.  589. 
i    Mr,  C*  E.  Spencer,  for  respondent: 

The  doctrine  of  equitable  mortgages  is  recog- 
nized in  South  Carolina  {Boyce  v.  Shiter,  8  S. 
C.  628),  even  though  some  doubt  may  exist 
whether  that  particular  kind  of  equitable  mort- 
gage is  of  force  here  which  grows  out  of  a  de- 
posit of  title  deeds.  ' 

Hvizler  v.  PhiUips,  26  S.  C.  148,  152;  Ad- 
ams, Eq.  *124;  Jones,  Mort.  §  180. 

At  most  a  dead  mortgage  can  be  made  good 
only  from  the  date  of  its  redelivery,  and  only 
between  the  parties. 

Jones,  Mort.  §  862;  Uhderhill  v.  Attcater, 
22  N.  J.  Eq.  16. 

McCaughrin  v.  WiUiame,  16  S.  0.  605,  sim- 
ply decides  that  a  mortgage  cannot,  by  subse- 
quent agreement,  be  made  to  cover  a  new  debt 
as  f^ainst  subsequent  iDCumbrancers. 

WaLker  v.  WcUker,  17  S.  C.  829,  decides  that 
parol  evidence  may  be  received  that  the  mort- 

§age  was  afterwards  extended  to  cover  new 
ebts. 

See  Jones,  Mort.  §  867. 

Where  the  title  has  passed  to  the  mortgagee, 
the  security  partakes  of  the  nature  of  a  com- 
mon-law mortgage. 

Walling  v.  AiUen,  McMull.  Eq.  1. 

But  a  right  to  demand  payment  can  only  ex- 
ist between  the  parties,  eitner  of  whom  can 
plead  discount. 

Walker  v.  Walker,  iupra, 
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Simpson*  Oh,  J,,  delivered  thvs  opinion  of 
the  court: 

This  was  an  action  to  foreclose  a  mortgi^ 
upon  certain  real  estate,  executed  by  the  de- 
fendant (appellant)  to  the  plaintiff  (respondent) 
to  secure  the  payment  of  a  note  for  $100  given 
in  the  purchase  of  a  mule  by  appellant  from 
respondent.  The  mule  was  afterwards  traded 
back  to  the  respondent  for  a  mare,  the  appel- 
lant agreeing  to  give  $64  as  boot,  to  secure 
which  ne  executed  a  mortgage  upon  said  mare. 
Afterwards,  appellant  becoming  dissatisfied  be- 
cause of  the  unsoundness  of  the  mare,  she  was 
returned  and  the  chattel  mortgage  given  up, 
the  respondent  keeping  both  the  mule  and  the 
mare,  which  substantially  broke  up  the  entire 
trade,  and  therefore  canceled  the  mortgage 

S'ven  to  secure  the  $100  for  the  purchase  of 
e  mule.  In  the  mean  time  the  appellant  had 
become  indebted  to  the  respondent  in  the  sum 
of  $63.12  on  open  account,  and  desired  to  con- 
tract at  a  future  time  some  $11.68  additional, 
and  at  the  time  of  the  return  of  the  mare  it 
was  understood  between  the  parties  that  appel- 
lant should  pay  $25  for  the  use  of  the  mule 
while  he  had  him  in  possession,  before  the 
trade  was  broken  up.  On  account  of  these 
items  of  indebtedness,  and  to  secure  the  pay- 
ment of  the  same,  when  the  mare  was  re- 
turned the  parties  verbally  agreed  with  each 
other  that  the  mortgage  upon  the  real  estate^ 
eupra,  should  stand  as  security  therefor,  and 
the  proceeding  below  was  instituted  to  fore- 
close said  mortgage  in  payment  of  said  itema 
of  indebtedness. 

Upon  the  report  of  a  referee,  with  excep- 
tions, who  had  disallowed  the  mortgage  ex- 
cept as  to  the  $25,  which  sum  he  held  might 
be  regarded  as  a  part  of  the  purchase  money  of 
the  mule,  and  therefore  embraced  in  the  mort- 
gage as  it  originally  stood,  bis  honor.  Judge 
Hudson^  ruled  that  the  mortgage  should  stand 
as  secunty  for  the  entire  indebtedness  of  appel- 
lant to  respondent,  including  the  items  other 
Uian  the  $25  as  well  as  said  $25,  and  he  de- 
creed judgment  of  foreclosure  for  plaintiff's 
whole  account,  amounting  to  $97.17.  From 
this  judgment  the  defendant  has  appealed,  con- 
testing his  honor's  ruling  that  the  original 
mortgage  could  be  extended  to  cover  other 
debts  than  the  debt  to  secure  which  it  was 
given,  under  the  circumstances  of  this  case, 
and  upon  oral  testimony. 

No  doubt  oral  testimony  is  competent  to 
prove  that  a  deed  absolute  on  its  face  was  in- 
tended as  a  mortgage;  no  doubt  oral  testi- 
mony may  be  admitt^  to  apply  a  written  con- 
tract to  its  proper  subject  matter,  as,  per  ex- 
ample, a  mortgage  to  the  debt  really  intended 
to  be  secured  thereby;  no  doubt,  though  the 
mortgage  may  be  for  a  definite  sum,  it  is  com- 
petent to  .prove  that  it  was  intended  to  secure 
an  open  account  continually  vanpnff:  and  no 
doubt  oral  testimony  will  be  received  to  prove 
that  the  mortgage  was  to  secure  future  ad- 
vances. It  is  also  competent  to  show  the 
true  character  of  the  mortgage,  and  for  what 
purpose  and  upon  what  consideration  it  waa 
given.  See,  for  these  positions,  1  Jones,  Mort 
§g  851,  874,  784,  and  also  our  cases  of  Mo- 
Uaughrin  v.  Williams,  15  S.  C.  605;  Kap?ian 
V.  Bpan,  16  8.  C.  852;  Walker  v.  Walker,  17 


1689. 
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8.  C.  829;  Mcffatt  v.  Hardin,  22  8.  0.  9;  Mom 
▼.  Ha^d,  27  8.  0.  328. 

But  this  case  does  Dot  fall  uDder  either  of 
these  principles.  Here  a  mortgage  was  given 
to  secure  a  certain  debt,  to  wit,  the  $100  debt 
contracted  in  the  purchase  of  the  mule.  It 
had  no  other  purpose  at  its  inception.  No 
other  debt  was  contemplated  or  intended  to  be 
secured.  This  mortgage  fell  through  and  be- 
came extinct,  because  the  trade  was  afterwards 
rescinded,  and  the  effort  below  was  not  to 
prove  that  the  mortgage  was  intended  at  the 
ume  of  its  execution  to  secure  other  debts, 
either  future  advances  or  otherwise,  or  to  apply 
it  to  its  proper  subject-matter  because  that  was 
doubtful,  or  to  do  any  one  of  those  things 
which,  according  to  Jones  on  Mortgages,  cit^ 
9upra,  and  the  cases  above  referred  to,  might 
be  legitimately  done;  but  it  was  an  effort  by 
parol  to  add  to  a  mortgage  given  for  a  distinct 
and  definite  purpose,  and  for  no  other,— an 
additional  purpose  conceived  some  time  after 
the  mortgage  was  given,  and  after  in  fact  it 
had  been  siiostantiiuly  canceled  and  was  dead. 
It  was  in  fact  an  effort  to  resuscitate  a  dead 
instrument^  and  to  give  it  a  feature  by  a  parol 


agreement  which  it  did  not  possess  before  said 
parol  agreement  was  made,  and  this,  too,  en- 
tirely by  parol  testimony. 

It  seems  to  us  that  this  was  in  conflict  with 
the  well  settled  doctrine  that  parol  testimony  is 
inadmissible  to  alter,  vary,  or  to  add  to  a  writ- 
ten instrument.  If  the  purpose  here  was  not 
to  add  the  verbal  agreement  suggested  to  the 
original  mortgage  and  then  enforce  it  as  a  part 
of  the  mortgage,  which  would  be  in  violation 
of  the  doctrine  mentioned  above,  then  there 
could  have  been  no  other  purpose  but  to  set  up 
a  verbal  mortgage  as  independent  of  the  writ- 
ten one.  For  such  a  proceeding,  we  know  of 
no  principle  or  decided  case  as  authority. 

The  judgment  Mow  must  be  reversed,  and  it  is 
the  judgment  of  this  court  that  the  iudgment 
of  the  cu*cuit  court  be  reversed  in  so  far  as  said 
judgment  sustains  the  mortgage  in  question 
and  orders  a  foreclosure  thereof  in  payment  of 
the  debt  established,  and  that  the  case  be  re-', 
manded  so  that  plaintiff  may  obtain  and  enter 
judgment  on  the  amount  of  said  debt,  if  so 
advised. 

Mclver  and  McOowaA,  JJ.,  concur. 
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TEFFT^WELLER&OO.dfa^.,  Chmplainants, 

V, 

STERNBERG  &  LOEWENHERZ  et  al. 

DX7NHAM.  BUCEIiEY  &  00.  et  al,.  Com- 

platnants, 

8AME. 

Eed.  Rep ) 

1*  ProperCy  seised  and  held  under 
mesne  or  final  process  of  either  a  state  or  a 
United  States  oourt  Is  in  the  oustpdy  of  the  law 


and  within  the  ezoiusive  jurisdiction  of  the  court 
from  which  the  process  has  Issued  for  the  pur- 
poses of  the  writ;  and  the  possession  of  the  officer 
havlnflr  it  in  custody  cannot  be  disturbed  by  an- 
other court  of  co-ordioate  Jurisdiction. 

2*  The  Ibreclcwnre  of  a  chattel  mort- 
gpage  under  the  Geonria  Statute,  by  an  ejcecu- 
tion  issued  by  the  clerk  of  the  superior  court,  to 
which  defenses  may  be  raised  by  an  affidavit  of 
illegality,  is  a  ^^roceedinsr  in  a  state  court,** 
within  the  rule  which  prohibtts  interference  with 
such  proceedings  by  the  courts  of  the  United 
States. 

8*  The  surplus  proceeds  of  property 
seised  by  the  sheriff^  on  foreclosure  in  a 


Note.— J^eddrol  and  state  eowrts  are  independent  of 
each  othar,  and  of  co-ordinate  authority. 

The  state  and  federal  courts  of  origliial  jurisdic- 
tion are  independent  of  each  other;  they  are  equal 
in  power  and  dignity.  The  courts  of  one  jurisdic- 
tion have  no  authority  or  right  whatever  to  com- 
mand or  coerce  the  courts  of  the  other  jurisdiction. 
Senior  v.  Pierce,  81  Fed.  Rep.  825. 

That  rule  is  essential,  under  our  complex  system 
of  government,  to  due  harmony  of  administration, 
and  to  avoid  unseemly  conflicts.  It  rests,  not  on 
comity  alone,  but  on  the  true  theory  of  our  grov- 
emmental  system,  state  and  federal.  Walker  v. 
Blint,  7  Fed.  Rep.  4S7. 

The  rules  which  apf»ly  between  state  and  federal 
courts  also  regulate  conflicts  as  to  jurisdiction  be- 
tween difTerent  federal  courts.  Hurd  v.  Holies,  28 
Fed.  i:ep.  897.  But  see  Wabash  Cases,  especially 
Atkins  V.  Wabash,  St.  L.  &  P.  R.  Go.  29  Fed.  Rep. 
m;  Central  Trust  Co.  v.  Wabash,  St  L.  &  P.  R.  Co. 
28  Fed.  Rep.  018;  Foster,  Fed.  Jud.  Acts,  20. 

State  courts  and  United  States  courts,  alike,  are 
to  refrain  from  interfering  with  each  other.  Ope- 
lika  V.  Daniel,  69  Ala.  211. 

Neither  can  enjoin  the  process  of  the  oi^er. 
Cliapfn  V.  James,  11  R.  1. 87;  Oilbert  v.  Renner,  18 
West.  Bep.  688, 96  Ma  161. 

A  federaloourt  cannot  stay  proceedings  in  a  state 
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court,  except  under  the  Bankrupt  Act.  Be  Saw- 
yer, 1^  U.  S.  200  (81 L.  ed.  402). 

The  prohibition  by  United  States  Rev.  Stat.  §  720, 
that  United  States  courts  shall  not  grant  injunc- 
tions to  stay  proceedings  in  state  courts,  does  not 
apply  to  cases  legally  removed  from  the  state  into 
the  United  States  courts;  but  in  such  cases  the  writ 
will  not  t>e  issued  if  the  jurisdiction  of  the  United 
States  court  is  doubtful.  Wagner  v.  Drake,  SI  Fed. 
Rep.  849. 

Where  a  federal  court  or  a  state  court  has,  by  le- 
gal process,  custody  of  persons  or  property,  the 
courts  of  the  other  jurisdiction  will  not  attempt  to 
wrest  such  persons  or  property  from  the  court  first 
obtaining  jurladicijon  of  the  same.  Senior  t. 
Pierce,  81  Fed.  Rep.  825. 

If  a  suit  be  first  begun  in  a  federal  court,  that 
court  will  maintain  and  enforce  its  right  to  the  cus- 
tody of  the  property.  Heidritter  v.  Elizabeth  Oil 
aoth  Co.  112  U.  S.  284  (28  L.  ed.  729).  And  see  Union 
Trust  Co.  V.  Rockford,  R.  L  &  St.  L.  R.  Co.  8  Biss. 
197. 

Where  property  levied  upon  by  a  marshal  of  the 
circuit  court  has  been  taken  from  him  by  a  sheriflT 
under  order  of  a  state  court,  he  may  bring  trespass 
against  the  sheriff,  or  apply  to  the  circuit  court  for 
an  attachment.  Knox  v.  Smith,  46  U.  8.  4  How. 
298  (U  L.  ed.  963). 


See  also  5  L.  R.  A.  666;  15  L.  R.  A.  109;  16  L.  R.  A.  564. 
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Uiifi  district,  with  averments  vhicb,  if  proven 
under  repeated  decision  of  this  court,  make  an 
unquestionable  case  for  tbe  appointment  of  a 
receiver  to  take  charge  of  the  assets  of  the  in- 
solvent firm,  and  to  hold  them  subject  to  propq^ 
disposition  by  the  final  decree  of  the  court  for 
the  satisfaction  of  the  creditors. 

A  temporary  injunction  having  been  granted, 
it  appeared,  on  the  hearing  of  the  rule  to  ^ow 
cause  why  an  injunction  proper  should  not  is- 
sue and  a  receiver  be  appointed,  that  the  entire 
stock  of  the  respondents  Stemberff  &  Loewen- 
herz,amounting  in  value  to  about  1150,000,  had 
been  taken  in  charge  by  J.  G.  Burrus,  sheriff 
of  Muscogee  County,  and  of  tbe  Superior  Court 
of  the  State  of  (Georgia  for  that  county,  by  vir- 
tue of  the  foreclosure  of  several  chattel  mort- 
gages made  by  the  insolvent  firm  to  preferred 
cr^itors. 

These  mortgages  in  the  aggregate  did  not  ex- 
ceed the  sum  of  $81,566;  but  it  appeared  that 
other  creditors  had  placed  in  the  hands  of  the 
sheriff  'other  mortga^  amounting  to  $15,415, 
and  under  the  provisions  of  a  state  statute. 
Code,  ^  8969-8977,  claim  the  right  to  share  in 
the  distribution  of  the  fund  to  be  raised  by  the 
sale  of  the  merchandise  levied  upon  under  the 
chattel  mortgage  fl,  fa.  Certain  other  cred- 
itors had  sued  out  earnishment  against  the 
sheriff ^o  subject  any  bahinoe  in  his  hands,  and 
subsequent  to  the  fllmg  of  the  bills  and  the  is- 
suance of  the  temporary  injunction  by  this 
court,  a  bill  similar  to  those  pending  here  had 
been  presented  to  the  Honorable  James  M. 
Smith,  the  judge  of  the  Superior  Court  of 
Muscogee  County,  by  which  an  injunction  and 


state  oourt  of  a  chattel  mortgage  seourinff  a  debt 
much  leas  than  the  value  of  the  property,  are  in 
the  custody  of  the  state  oourt,  and  a  federal  oourt 
wiU  not,  on  the  application  of  other  creditors,  in- 
terfere with  their  disposition  by  an  injunction 
and  an  appointment  of  a  reoeivor. 

(October,  1S80.) 

BILLS  by  complainants  against  defendants, 
an  insolvent  firm,  and  J.  G.  Burrus,  sher- 
iff of  Muscogee  County,  and  also  against  the 
Merchants  &  Mechanics  Bank,  Isaac  Joseph 
and  M.  Simons,  creditors  of  said  firm,  for 
an  injunction,  receiver,  etc.,  to  take  cbarse 
of  the  assets  of  said  firm  then  in  the  custoay 
of  a  state  court,  and  in  charge  of  the  said  sher- 
iff, an  officer  of  said  court  AppUeaUcn  de- 
nied. 

Mewn,  Walter  R.  Brown»  WimbtMh  A 
Gilbert  and  F.  D.  Pe»body»  for  com- 
plainants, in  the  first  case  and  MestTB^  €k>et- 
ehine  A  Chappell  and  Hill  A  Harris  for 
complainants  in  the  second  case. 

Musn.  McNeill  A  Levy  for  Sternberg  & 
Loewenherz. 

Mtwrs,  Peabody.  Brannon  A  Hatcher 
for  the  Bank  and  J.  G.  Burrus. 

Mr,  Louis  F.  Garrard  for  Isaac  Joseph 
and  M.  Simons  and  for  Clafllin  &  Co.,  Sm- 
cheimejr  and  Weil. 

Speer»  Jl,  delivered  the  opinion  of  the 
oourt: 

Separate  bills  were  filed  by  the  plaintiffs, 
citizens  of  New  York,  against  Sternberg  & 
Loewenherz,  an  insolvent  firm  of  Columbus  in 


The  jurisdiction  of  the  federal  oourt  over  the 
subject-matter  of  an  action,  on  a  Judfirment  ob- 
tained against  defendant  oonsolidated  corporation 
in  another  State,  is  not  alfected  by  proceedings 
pending  in  a  court  of  common  pleas  in  the  State 
where  such  action  is  brought.  Union  Trust  Go.  v. 
Rochester  ft  P.  B.  Go.  20  Fed.  Rep.  600. 

Where  property  has  been  seized  under  the  pro- 
cess of  attachment  from  the  United  States  Circuit 
Court,  and  is  in  the  custody  of  the  marshal,  the 
right  to  hold  it  is  a  question  belonging  to  tbe  fed- 
eral oourt  under  whose  process  it  was  seized,  to  de- 
termine, and  there  is  no  authority,  under  the  pro- 
cess of  the  state  court,  to  interfere  with  it.  Free- 
man V.  Howe,  05  U.  S.  24  How.  460  (16  L.  ed.  740). 

The  state  court  has  no  Jurisdiction  of  an  action 
of  replevin  to  recover  it  from  the  custody  of  the 
United  States  marshaL  Erippendorf  t.  Hyde,  110 
U.  S.  276  (28  L.  ed.  145). 

The  Replevin  Statute  of  Iowa,  modifying  the 
common  law  so  as  to  permit  the  custody  of 'proper- 
ty by  one  oourt  under  legal  process  to  be  invaded 
by  the  authority  of  any  other  oourt  or  concurrent 
Judicial  power,  cannot  be  applied  to  the  condi- 
tions which  exist  between  two  separate  and  inde- 
pendent Jurisdictions  like  the  state  and  federal 
courts.    Senior  v.  Pierce,  81  Fed.  Rep.  625. 

Where,  pending  replevin  in  a  state  court,  defend- 
ant brought  suit  in  a  federal  court  for  the  recov- 
ery of  the  property  seized,  together  with  other 
property,  the  latter  court  canaot  determine  the 
rights  of  the  parties:  and  if,  through  pUiintiff^s 
fault,  the  property  becomes  so  mixed  as  to  become 
Indistinguishable,  none  of  the  property  can  be  re- 
covered.   Williams  V.  Morrison,  82  Fed.  Rep.  177. 

Where  a  federal  oourt  issues  a  mandate  to  compel 
the  levy  of  a  tax  to  pay  a  Judgment  against  a  coun- 
ty, collection  of  the  tax  cannot  be  enjoined  by  a 
state  court    Hill  v.  Scotland  Co.  Id.  716. 
(SL.R.A. 


Jurisdiction  of  federal  courts  cannot  be  affected 
by  state  legislation.  Eirby  v.  Lake  Shore  ft  M.  S. 
R.  Co.  120  U.  S.  180  (80  L.  ed.  660);  Barron  v.  Burn- 
side,  121  U.  S.  ISO  (80  L.  ed.  015);  McConihay  v. 
Wright,  121  U.  8.  201  (80  L.  ed.  882);  Borer  v.  Chap- 
man, 110  U.  S.  687  '80  L.  ed.  532). 

Com/cwrrtni  jwriadicUon;  court  tohich  HtnA  ocquCres 

rstalnstt. 

In  cases  of  cgncorrent  Jurisdiction,  the  leading 
principle  is  that  the  court  which  first  acquires  pos- 
session of  a  cause  will  retain  it  throughout.  Hawes 
V.  Orr,  10  Bush,  432;  Hardeman  v.  Battersby,  63  Ga. 
86. 

It  will  retain  its  Jurisdiction  for  all  purposes 
within  the  general  scope  of  the  equities  to  be  en- 
forced (Ober  V.  Gallagher,  83  U.  S.  100, 28  L.  ed.  828), 
without  regard  to  changes  in  the  title  or  possession 
of  the  property.  Barkdull  v.  Herwig,  80  La.  Ann. 
618. 

The  right  of  the  court  to  retain  the  case,  and  of 
the  party  to  prosecute  it,  cannot  be  defeated  by  the 
institution  of  proceedings  in  another  court,  al- 
though of  co-ordinate  Jurisdiction.  Sayler  v.  Simp- 
son, 10  West  Rep.  485, 45  Ohio  St.  141. 

Its  authority  continues,  subject  only  to  the  ap- 
pellate authority,  until  the  matter  is  finally  and 
completely  disposed  of;  and  no  court  of  co-ordinate 
authority  is  at  liberty  to  interfere  with  its  action. 
Maclean  v.  Wayne  Circuit  Judge,  62  Mich.  257: 
Shields  V.  Riopelle,  6  West  Rep.  165,  63  Mich.  458: 
Henry  v.  Tupper,  27  Vt  618;  Hickman  v.  Fainter,  11 
W.  Va.  886. 

A  state  court  may  entertain  a  suit  against  an  as- 
sociation to  compel  the  cancellation  of  a  mortgage 
which  has  been  paid,  although  the  circuit  court  had 
appointed  a  receiver  of  such  association,  such  suit 
not  interfering  with  the  poeseasion  of  the  receiver. 
Calhoun  v.Lanaux,  127 U.  S.  684  (82 L. ed.  287);  First 


1889. 
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tbe  appointment  of  a  receiver  were  sought  be> 
fore  that  tribunal. 

It  appeared,  further,  that  after  satisfaction 
of  the  mortgages  which  had  been  foreclosed 
under  the  state  law,  and  the  mortgages  which 
had  been  placed  in  the  hands  of  the  sheriff  to 
share  in  the  fund,  all  of  which  last-mentioned 
mortgages  were  idPt  with  the  sheriff  before  the 
litigation  was  b^^n,  there  are  large  yalues  in 
the  hands  of  the  sheriff,  which,  it  is  insisted, 
are  subject  to  distribution  by  this  court,  and 
which  Its  recdyer,  when  one  is  appointed, 
would  be  entitled  to  have  for  the  benefit  of  the 
creditors  who  have  sought  this  forum  to  en- 
force their  rights. 

On  the  hearing  the  complainants  were  at  in- 
ception confronted  with  the  proposition  that 
the  foreclosure  of  the  chattel  mortga^  and 
the  seizure  of  the  stock  by  the  sheriff  have 
given  at)solute  and  exclusive  Jurisdiction  of 
the  sul^t-matter  to  the  court  of  the  State,  and 
that  the  court  of  the  United  States  could  not 
with  judicial  proprietr.  interfere.  Upon  these 
propositionsa  great  maUy  authorities  were  cited, 
among  them:  IHgq%  v.  WoUott^  8  U.  S.  4 
Crancb,  179  [2  L.  iA.  5871;  par.  720  Bev.  Stat; 
Dial  V.  BeynMa,  96  U.  8.  840  [24  L.  ed.  8441; 
Eaaan  v.  Lueai,  85  U.  S.  10  Pet.  400r9  L.  ed. 
470]:  Taylor  v.  Carryl,  61  U.  8.  20  HTow.  588 
Q5 li.  ed.  1029];  Freeman  v.  Emoe,  65tJ.  S.  24 
How.  451  [16  U  ed.  749];  Chapin  v.  Jama,  11 
R.  L  86,  28  Am.  Rep.  412. 

The  plaintiffs,  in  reply  to  the  obvious  weight 
of  these  authorities,  pmsed  with  much  force 
the  argument  that  the  foreclosure  of  a  chattel 
mortgage  upon  an  w  parte  affidavit  and  sub- 


sequent sale  of  the  mortgaged  property  as  di- 
rected by  the  Georgia  Statute  does  not  consti- 
tute ''proceedings  m  any  court  of  a  Slate;"  and 
they  also  maintained  that  the  custody  of  the 
property  by  the  sheriff  was  not  the  custody  of 
the  state  court.  They  relied  upon  the  case  of 
Wea  V.  Calhcun,  25  Fed.  Rep.  865,  where 
Judge  McEa^  held  in  the  Circuit  Court  of  the 
Northern  District  of  Georgia,  that  when  the 
ordinary  of  a  county  is  required  by  a  special 
statute  to  examine  the  returns,  count  the  votes, 
and  declare  the  result  of  a  \ocb1  election,  his 
action  in  this  regard  is  not  such  a  ^'proceeding 
of  a  court"  as  will  inhibit  an  injunction  from  a 
federal  court. 

A  stronger  case  is  that  of  Carpenter  v.  TaXbat^ 
88  Fed.  Rep.  587,  where  it  was  held  that  a  fore- 
closure sale  by  a  public  officer,  under  a  chattel 
mortgage,  is  not  a  proceeding  in  a  state  court 
within  the  meaning  of  par.  '720,  Rev.  Stat. 

There  seems,  however,  to  be  a  palpable  dis- 
tinction between  the  Vermont  Statute,  in  con- 
teniplation  of  which  the  decision  in  Carpenter 
V.  TaJUbot  was  made,  and  the  Georgia  Statute, 
under  which  the  chattel  mortgages  here  were 
foreclosed.  The  former  proves  that  whore 
the  condition  of  the  mortgage  is  broken  the 
mortgagees  may  cause  the  mortgaged  propertv 
to  be  sold  "at  public  auction  by  a  public  offi- 
cer." 

The  Georgia  Statute  requires  the  mortgagee 
to  go  before  some  officer  authorized  to  admin- 
ister an  oath,  and,  having  made  affidavit  of  the 
amount  of  principal  and  interest  due  on  the 
mortgage,  to  annex  the  affidavit  to  the  mort- 
gage and  file  both  in  the  office  of  the  clerk  of 


Nat.  Bank  of  Bethel  v.  Pahqufoque  Nat.  Bank,  81 
U.  S.  14  Wa]L388  (20  L.  ed.  840). 

An  attachment  of  a  debt  by  the  prooesB  of  a  state 
eourt  after  commenoement  of  tbe  suit  in  a  United 
States  court  cannot  affect  tiie  right  of  the  plaintiff 
to  recover.  Wallace  v.  MoOonneU,  88  U.  8. 18  Pet. 
ia6aOL.ed.96). 

Courts  cannot  exercise  powers  which  bring  them 
Into  collision.  See  OaiBon  v.  Dunham,  8  K  B.  A. 
808,  nt^  14»MiiflB.  fiS. 

Oourts  of  concurrent  jurisdiction  cannot  act  in 
conflict.  See  Sharon  v.  Terry,  1 L.  B.  A.  678,  wM, 
86  Fed.  Bep.  887. 

VriMilL'U  0/  riflf^  obtoCtMd  by  octtiol  seimure. 
In  cases  of  conflicting  executions  or  attachments 
Iwued  out  of  the  federal  and  state  courts  a  priority 
is  given  to  that  under  which  there  is  an  actual  seiz- 
ure of  tbe  property  first.  Brown  v.  Clarke,  46  U.  S. 
4  How.  4  (11  L.  ed.  860);  Hagan  v.  Lucas,  86  U.  8. 10 
Pet.  400  (9  L.  ed.  470);  Peck  v.  JenneflB,  48  U.  8.  7 
How.  612  02  L.  ed.  841);  Pulliam  v.  Osborne,  68  U.  S. 
17  How.  471  a6  L.  ed.  164);  Taylor  v.  Oarryl,  81 U.  S. 
80  How.  688  a6  L.  ed.  1088). 

In  cases  of  assignments,  possession  of  the  prop- 
erty is  not  taken  under  or  by  virtue  of  any  order  or 
process  of  court.  Tbe  assignee  derives  titJe  and  pos- 
iesBion  from  the  voluntary  deed  and  act  of  tbe  as- 
signor; and  the  state  court  controls  the  execution 
of  tbe  trust  tbrougb  its  control  over  tbe  assignee. 
Kohn  V.  Byan,  81  Fed.  Bep.  686. 

Jwiedietion  eaxiuslve  in  court  whiefi  liret  acqulrea 
possestrton  of  the  property. 

Tbe  court  wbicb  first  acquires  possession  of  the 
fund  or  subject  of  tbe  action  has  exclusive  Juris- 
diction in  respect  thereto.  Burt  v.  Keyes,  1  flipp. 
O;  Davis  v.  life  Asso.  of  Am.  11  Fed.  Rep.  78L 

The  custody  of  property  by  one  court,  under  le- 
gal process,  could  not  be  disturbed  by  tbe  autbori^ 

5L.R.  A. 


ty  of  any  other  court  of  concurrent  judicial  power. 
Senior  y.  Pierce.  81  Fed.  Bep.  886. 

Whenever  property  has  been  seized  by  an  officer 
of  tbe  court  by  Wrtue  of  its  process,  no  other  court 
has  a  right  to  Interfere  with  that  possesBion,  unless 
it  has  a  supervisory  control  over  tbe  court  whose 
process  has  first  taken  possession.  Buck  v.  Ck>l- 
bath,  70  U.  8. 8  Wall.  884  (18  L.  ed.  287);  Freeman  ▼• 
Howe,  66  n.  8. 24  How.  460  a6  L.  ed.  748);  Ck>vell  v. 
Heyman,  lU  U.  8. 176  (28  L.  ed.  380);  Heidritter  v. 
Blizabetb  OH  doth  Ck>.  112  U.  8. 294  (28  L.  ed.  729); 
Tua  V.  Carriere,  117  U.  8. 201  (28  L.  ed.  866). 

Courts  of  tbe  United  8tate8,and  of  a  8tate,al  though 
occupying  tbe  same  territory,  do  not  occupy  the 
same  plane:  and  when  goods  are  seized  under  pro- 
cess issued  out  of  one  court,  it  is  tbe  same,  so  far  as 
the  other  is  concerned,  as  though  the  goods  were 
removed  out  of  the  territory.  Williams  v.  Morri- 
son, 29  Fed.  Bep.  283. 

The  federal  court  will  not  Interfere  with  proper- 
ty in  tbe  lawful  custody  of  a  state  qpurt,  nor  will  it 
tolerate  interference,  by  a  state  coiirt,  with  proper- 
ty in  its  custody.    Walker  v.  Flint.  7  Fed.  Bep.  486. 

Injunction  will  not  be  granted  by  a  United  States 
court  to  interfere  with  tbe  possession,  control  or 
disposition  of  property  in  the  hands  of  the  state 
court    Hutchinson  v.  Green,  2  McCrary,  471. 

The  possession  of  the  oificer  of  a  court  u  ader  legal 
process  is  the  possession  of  the  court;  and  an  at- 
tempt to  wrest  persons  or  property  from  the  cus- 
tody of  the  ofiQoer  is  an  invasion  of  the  jurisdiction 
of  tbe  court.    Senior  v.  Pierce,  81  Fed.  Bep.  626. 

Nor  can  a  party  be  restrained  from  taking  pos- 
session of  property  which  a  judgment  of  a  state 
court  decrees  to  be  delivered  to  him.  Watson  y, 
Jones,  80  U.  S.  18  Wall.  679  (20  L.  ed.  666.) 

Propertv  deemed  to  continue  in  custody  of  courL 
Property  is  deemed  to  be  in  tbe  custody  of  a  court 


See  alao  6  L.  R.  A.  714. 
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the  superior  court  in  the  county  where  the 
mortkaffor  resides,  etc.  It  shall  lie  the  duty  of 
the  clerk  to  issue  an  execution  directed  to  all 
and  singular  the  sheriffs  and  coroners  of  this 
State,  commanding  the  sale  of  the  mortgaged 
property  to  satisfy  the  principal  and  interest 
together  with  the  cost  of  proceedings  to  fore- 
close the  said  mortgage.  The  sheriff  then  pro- 
ceeds to  advertise  and  sell  as  in  other  judicial 
sales.  The  mortgagor  may  avail  himself  of 
his  defenses.  These  are  presented  hy  an  affi- 
davit of  illegality  to  the  execution;  when  this 
affidavit  is  med  me  levying  officer,  bv  direction 
of  the  statute,  shall  postpone  the  sale,  and  re- 
turn all  the  proceeding  and  papers  in  the  case 
to  the  court  &om  which  the  execution  issued, 
to  be  tried  by  a  Jury,  etc. 

Now,  can  it  be  doubted  that  this  is  a  pro- 
ceeding in  a  court  of  the  State ?  It  is  altogether 
unlike  the  foreclosure  in  the  case  from  Ver- 
mont. Indeed,  the  Code  of  Georgia,  par.  8504, 
providing  that  an  affidavit  which  is  the 
"foundation  of  a  legal  proceeding"  cannot  be 
amended.  The  supreme  court  of  the  State,  in 
the  case  of  Rich  v.  Colquitt,  65  Ga.  115,  held 
that  the  affidavit  as  to  the  principal  and  inter- 
est due  on  a  mortgage  under  par.  8971  was  not 
amendable,  it  being  of  course  the  "foundation 
of  a  proceeding  at  law."  Besides  the  execu- 
tion itself  must  bear  test  in  the  name  of  the 
e^ee  of  the  court  (Code,  par.  8683),  and  must 
returned  and  docketed  as  other  executions. 
Code,  par.  8685. 

It  follows,  therefore,  indisputably  in  the 
opinion  of  the  court  that  the  foreclosure  of  a 
mortgage  upon  personalty  in  Georgia  is  a  pro- 
ceeding in  the  state  court;  that  our  duty  as  to 
this  question  is  plainly  defined  by  the  Supreme 
Court  of  the  United  States  in  numerous  decis- 
ions, many  of  which  have  been  cited  hy  de- 


fendants' solicitors,  9upra^  and  many  others 
equallv  cogent  and  conclusive.  These  are  ad- 
mirably collated  and  considered  in  the  case  of 
GoveU  V.  Heyman,  111  U.  8.  176  [28 L.  ed.  890], 
Mr.  Justice  Matthews  delivering  the  opinion 
of  the  court.  That  eminent  jurist  quotes  with 
approval  the  following  language  of  Mr,  Justice 
Nelson  in  Freeman  v.  Howe,  supra,  which  it- 
self was  but  an  application  of  Taylor  v.  Carryl, 
61  U.  S.  20  How.  588  [16  L.  ed.  10281:  "The 
main  point  there  decided  was,  that  the  prop- 
erty seized  by  the  sheriff  under  process  from 
the  state  court  could  not  be  taken  &om  him  by 
process  of  the  district  court,  and  the  attempt  to 
seize  it  by  the  marshal  was  a  nullity  and  gave 
the  court  no  jurisdiction  over  it," — and  further: 
"The  majonty  of  the  court  was  of  opinion 
that  according  to  the  course  of  decision  in  the 
case  of  conflicting  authorities,  under  a  state 
and  federal  process,  and  in  order  to  avoid  un- 
seemly collision  between  them,  the  question  as 
to  which  authority  shoifld  for  the  time  prevail 
did  not  depend  upon  the  rights  of  the  respect- 
ive parties  to  the  property  seized, — whether 
the  one  was  paramount  to  the  other, — but  up- 
on the  question  which  Jurisdiction  had  flrst  at- 
tached by  the  seizure  and  custody  of  the  prop- 
erty under  its  process." 

It  do€|  not  matter  whether  it  is  process  in 
rem  or  process  at  law  or  in  equity;  the  right  to 
hold  the  property  belongs  to  the  court  under 
whose  process  it  was  sei^.  ChanceUor  Kent 
in  1  Com.  410,  having  stated  that  "  if  a  marshal 
of  the  United  States,  under  an  execution  of  the 
United  States  against  A,  should  seize  the  per- 
sonal property  of  B,  then  the  state  courts  Imve 
jurisdiction  to  protect  the  person  and  property 
so  illegally  invaded,"  the  court  proceeds  to 
point  out  the  error  of  this  proposition,  and 
adds:  "  We  need  scarcely  remark  that  no  gov- 


Crom  the  time  when «  suit  or  action  seeking  to  have 
it  put  there  has  been  actually  begun,  either  by  levy 
under  a  writ  in  a  proceeding  i^  rem,  or  by  the  filing 
of  a  bill  praiing  the  appointment  of  a  receiver  and 
the  service  of  process.  Taylor  v.  Carryl,  61  U.  S. 
SO  How.  688  (15  L.  ed.  1028);  Heidritter  v.  Elizabeth 
Oil  Cloth  Co.  112  U.  8. 294  (28  L.  ed.  729);  Levi  v.  Co- 
lumbia L.  Ins.  Co.  1  Fed.  Bep.  206:  Hubbard  v.  Bel- 
lew,  8  Fed.  Kep.  447;  Union  Mut.  L.  Ins.  Co.  v.  Uni- 
versity of  Chicago,  6  Fed.  Rep.  443;  Hutchinson  v. 
Green,  Id.  838.  But  see  Dwight  v.  Central  Vermont 
B.  Co.  9  Fed.  Bep.  786;  Webb  v.  Vermont  Cent.  B. 
Co.  Id.  798:  Owens  v.  Ohio  Cent.  B.  Co.  20  Fed.  Bep. 
10;  Foster,  Fed.  Jud.  Acts,  19. 

It  is  deemed  to  continue  in  possession  of  the 
court  until  the  cause  is  practically  terminated,  al- 
though no  formal  termination  is  absolutely  essen- 
tial. Buck  V.  Piedmont  &  A.  L.  Ins.  Co.  4  Fed. 
Bep.  849;  Andrews  v.  Smith,  6  Fed.  Bep.  833. 

UnUed  States  eomurts  vM  not  imUrfert  tiHtT^  proceed- 
ings 0/  fitjaXe  exAvrts, 

A  court  of  the  United  States,  through  a  spirit  of 
judicial  comity,  wiU  usually  not  interfere  with 
property  in  the  custody  of  a  state  court.  Hagan 
Y.  Lucas,  85  U.  S.  10  Pet.  400  (9  L.  ed.  470);  Taylor  v. 
Carryl,  61  U.  8. 20  How.  683  a6  L.  ed.  1028);  Peale  v. 
Phlpps,  66  U.  S.  14  How.  868  (14  L.  ed.  460);  Levi  v. 
Columbia  L.  Ins.  Co.  1  Fed.  Bep.  206;  Hubbard  v. 
Beliew,  8  Fed.  Bep.  447;  Union  Mut.  L.  Ins.  Co. 
V.  University  of  Chicago,  6  Fed.  Bep.  448;  Hutchin- 
son V.  Green,  Id.  883, 886-880:  Hamilton  v.  Chouteau, 
Id.  889;  Heidritter  v.  Elizabeth  OiiaothCo.112  U.  S. 

6L.  a  A. 


294  (28  L.  ed.  729).  But  see  Dwight  v.  Central  Vt.  B. 
Co.  9  Fed.  Bep.  786. 

This  is  so  even  though  such  custody  was  procured 
by  fraud  (Attleborough  Nat.  Bank  v.  Northwestern 
Mfg.  &  Car  Co.  28  Fed.  Bep.  113),  tf  the  fact  of  such 
custody  be  called  to  its  attention  before  final  hear- 
ing.   Oilman  v.  Perkins,  7  Fed.  Bep.  887. 

The  United  States  Circuit  Court  will  not  in  any 
manner  interfere  in  a  cause  being  litigated  in  a 
state  court  of  co-ordinate  jurisdiction.  Judd  v. 
Bankers  &  M.  Teleg.  Co.  24  Blatohf .  420, 81  Fed.  Bep. 
182L 

When  a  state  court  has,  through  any  of  its  o£S- 
oers,  custody  of  property,  a  United  States  court 
will  not  interfere  with  said  custody,  and,  on  the 
other  hand,  will  not  permit  interference  with  its 
own  custody.    Walker  v.  Flint,  7  Fed.  Bep.  437. 

If  the  sheriff  has  possession  of  property  under 
process  of  the  state  court,  he  cannot  be  displaced 
by  process  from  the  federal  court  Wateon  v. 
Jones,  80  U.  S.  18  Wall.  679  (20  L.  ed.  666). 

Nor  can  a  federal  court  interfere  with  property 
in  the  hands  of  a  receiver  appointed  by  a  state 
court.  Mercantile  Trust  Co.  v.  Lamoille  Valley  K. 
Co.  16  Blatchf.824. 

Where  the  Superior  Court  of  Delaware  had  ac- 
quired custody  of  property,  the  plaintiff  in  a  writ 
of  foreign  attachment,  having  the  right  to  prose- 
cute his  suit  in  that  court,  cannot  be  Interrupted 
or  interfered  with  in  proceeding  to  a  final  disposi- 
tion of  the  case,  by  process  issued  out  of  a  federal 
court  at  the  instance  of  a  mortgagee  holding  a 
chattel  mortgage  on  the  property.  Melvtn  v.  Bob- 
inson,  81  Fed.  Bep.  684.  j 
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emment  ooold  maiotain  the  administration  or 
execution  of  its  laws,  civil  or  criminal,  if  the 
iurisdiction  of  iU  judicial  tribunals  were  sub- 
ject to  the  determination  of  another." 
'  The  proposition  as  settled  by  an  ample  and 
faideed  irresistible  array  of  dedsions  may  be 
broadly  stated  as  follows: 

When  property  is  seized  and  held  under 
mesne  or  final  process  of  either  a  state  or  a 
United  States  court,  it  is  in  the  custody  of  the 
law,  and  within  the  exclusive  jurisdiction  of 
the  court  from  which  the  process  has  issued 
for  the  purposes  of  the  writ;  that  the  possession 
of  the  officer  having  it  in  custody  cannot  be 
disturbed  by  another  court  of  co-ordinate  ju- 
risdiction. Such  disturbance  would  be  to  in- 
vade the  jurisdiction  of  the  court  by  whose 
command  it  is  held,  and  to  violate  the  law 
which  that  jurisdiction  is  appointed  to  admin- 
ister. Of  course  this  rule  is  not  applicable  in 
those  cases  where  the  courts  of  the  United 
States  exercise  superior  jurisdiction  for  the 
purpose  of  enforcing  the  supremacy  of  the 
Constitution  and  laws  of  the  United  States. 
OneU  V.  Hefpnan,  supra. 

Mr.  Justice  Miller,  in  Buck  v.  Colbath,  70 
U.  8.  3  Wall.  334  [18  L.  ed.  267],  gives  an  ad- 
mirable statement  of  the  law  as  follows: 

"Whenever  property  has  been  seized^by  an 
officer  of  the  court  by  virtue  of  its  process,  the 
property  is  to  be  considered  as  in  the  custody 
of  the  court,  and  under  its  control  for  the  time 
being,  and  no  other  court  has  a  right  to  inter- 
fere in  that  possession,  unless  it  be  some  court 
which  may  have  a  direct  supervisory  control 
over  the  court  whose  process  has  first  taken 
possession,  or  some  superior  jurisdiction  in  the 
premises." 

The  case  of  OoveU  v.  ffeyman,  supra,  in  the 
opinion  of  Mr.  Justice  Matthews,  affords  the 
following  valuable  observations  on  this  sub- 
ject: 

"  The  forbearance  which  courts  of  co-ordi- 
nate jurisdiction,  administered  under  a  single 
system,  exercise  towards  each  other,  whereby 
conflicts  are  avoided,  by  avoiding  interference 
with  the  process  of  each  other,  is  a  principle 
of  comity,  with  perhaps  no  higher  sanction 
ithan  the  utility  which  comes  from  concord; 
but  between  state  courts  and  those  of  the 
UnitCKi  States,  it  ia  something  more.  It  is  a 
principle  of  right  and  of  law,  and  therefore  of 
necessity.  It  leaves  nothing  to  discretion  or 
mere  convenience.  These  courts  do  not  belong 
"to  tiie  same  system,  so  far  as  their  jurisdiction 
is  concurrent;  and  although  they  co-exist  in  the 
same  space,  tliey  are  independent,  and  have  no 
.common  superior.  They  exercise  jurisdiction, 
it  is  true,  within  the  same  territory,  but  not  in 
the  same  plane;  and  when  one  takes  into  its 
jurisdiction  a  specific  thing,  that  r^  is  as  much 
withdrawn  from  the  judicial  power  of  the 
other  as  if  it  had  been  carried  physically  into 
a  difterent  territorial  sovereignty.  To  attempt 
to  seize  it  by  a  foreign  process  is  futile  and 
void.  The  regulations  of  process,  and  the  de- 
cisions of  questions  relating  to  it,  are  part  of 
the  jurisdiction  of  the  court  from  which  it  is- 
sues. '  The  jurisdiction  of  a  court/  said  Ohirf 
Justice  Marshall, '  is  not  exhausted  by  the  ren- 
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dition  of  its  judgment,  but  continnes  until 
that  judgment  shall  be  satisfied.  Many  ques- 
tions arise  on  tiie  process,  subsequent  to  the 
judgment,  in  which  jurisdiction  is  to  be  exer- 
cised.' Wayman  v.  Bcmlha/rd,  83  U.  S.  10 
Wheat  1  [6  L.  ed.  8531." 

These  citations  of  elevated  and  paramount 
authority  are  perhaps  more  copious  than  is 
requisite;  but  since  nothing  would  so  seriously 
prejudice  the  character  and  usefulness  of  the 
courts  of  the  United  States,  or  of  the  State,  as 
those  unseemly  conflicts  of  authority  which 
not  only  excite  communities,  but  which,  both 
in  this  country  and  in  England,  have  afforded 
occasions  for  mtemperateness  in  the  assertion 
of  jurisdiction,  on  the  one  hand,  and  its  denial 
on  the  other,  hardly  comporting  with  the 
serene  and  imimrtiai  reserve  of  the  bench, 
the  settied  rule  upon  the  subject  whenever  its 
announcement  is  appropriate  cannot  be  too 
strongly  emphasized  or  too  amply  supported 
by  those  impregnable  statements  of  principle 
which  stand  out  In  the  decisions  of  the  Supreme 
Court  of  the  United  States, — statements  which 
bear  in  lucid  phrase  the  precise  expression  of 
sovereign  and  beneficent  law;  moreover  the  ap- 
parent conflict  of  authority  between  the  courts 
of  the  State  and  the  United  States  furnishes 
no  proper  occasion  for  nice  or  narrow  divisions 
of  the  subject  of  litigation;  none  for  divisions 
of  jurisdiction.  In  a  case  like  that  before  the 
court,  the  court  first  taking  jurisdiction  of  the 
substance  of  the  litigation  ^ould  dispose  of  all 
the  incidents.  It  Is  true  that  there  will  be, 
doubtless,  a  balance  of  some  amount  in  the 
hands  of  the  sheriff  after  the  more  important 
liens  there  depending  are  satisfied;  and,  this 
court  might  l^  just&ed,  by  the  letter  of  the 
law,  in  appointing  a  receiver,  to  whom  the 
sheriff  would  account  for  such  balance.  This, 
however,  would  not  accord  with  that  spirit  of 
absolute  reserve  which;  in  matters  of  concur- 
rent jurisdiction,  should  mark  the  action  of 
the  courts  of  the  United  States  toward  the 
state  courts.  The  Superior  Court  of  Muscogee 
County  has  the  same  power  to  dispose  of  all 
the  matters  in  litigation  that  would  obtain 
here.  It  is  therefore  presumably  unnecessary, 
were  it  otherwise  seemly  and  appropriate,  to 
go  forward  and  grant  the  extraordinary  relief 
sought.  Besides,  if  the  complainants  choose  to 
press  their  claim  for  a  general  and  final  decree 
as  usual  in  equity  in  this  court,  they  may  then, 
by  a  petition  pro  inter  esae  suo,  intervene  in  the 
state  court  and  ask  for  distribution  of  the  fund 
or  balance.  They  may  intervene  at  once  in 
the  litigation  pending  there.  There  is  ample 
authority  for  this  course,  to  be  found  in  Krip- 
pendorfT.  Hyde,  110  U.  S.  276  [28  L.  ed,  145], 
and  especially  in  the  recent  case  of  Oumbel  v. 
Pitkin,  124  U.  S.  131  [31  L.  ed.  374],  where 
the  procedure  indicated  is  fully  considered. 

The  court  for  the  reasons  staled  declines  to 
zrant  the  application  for  an  injunction,  and 
for  the  appointment  of  a  receiver.  The  Supe- 
rior Court  of  Muscogee  County  being  in  con- 
trol of  the  subject  and  the  substance  of  the 
litigation,  the  law  and  the  principles  of  comity 
alike  forbid  the  action  and  orders  sought  by 
the  plaintiffs;  and  it  is  so  ordered, 
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1.  It  is  not  eompetent  far  tlie  IieglBla- 
tnre  to  deprive  the  supreme  oouit  of  its  revi- 
sory jurisdiction  over  ail  the  other  state  tribunals, 
and  no  leirialation  which  practically  destroys  it  is 
valid. 

B«  The  Mlehig^an  gtatnte  which  provideii 
for  the  trialof  chancery  paaeg  by  a  jury, 
whose  verdict  shall  have  the  same  effect  as  in  an 
action  at  law,  and  for  the  makinir  of  a  case  and 
an  appeal  as  in  ordinary  chanceiy  cases,  cannot 
be  carried  into  effect  in  practice,  and  is  in  con- 
ffict  with  the  rights  of  the  parties  and  with  the 
remainder  of  the  retained  chancery  system. 

B»  It  is  not  possible  to  have  one  verdict 
in  a  suit  m  equity  which  shall  decide  the 
whole  controversy;  and,  if  It  were,  this  law  do^ 
not  provide  for  it,  and  provides  for  nothing  in  its 
place;  and  it  prevents  the  specific  relief  generally 
required  in  such  cases  and  provides  for  no  ade- 
quate method  of  review. 

4«  It  is  not  competent  fbr  legislation  to 
brings  about  such  radical  changes  as  are 

attempted  in  this  law.  The  right  to  have  equity 
controversies  dealt  with  by  equitable  methods  is 
as  sacred  as  the  right  of  trial  by  jury;  this  cannot 
be  done  by  common-law  methods. 

6*  Any  changge  'which  transfers  the  poor- 
er that  belongs  to  a  Judge  to  a  jury,  or  to 


any  other  person  or  body,  is  as  plam  a  violatiott 
of  the  Constitution  as  one  which  should  give  the 
courts  executive  or  legislative  power.  The  cog<^ 
nisanoe  of  equitable  questions  belongs  to  the  ju- 
diciary as  a  part  of  the  judicial  power,  and,  under 
our  Oonstitutlon,  must  remain  vested  where  it 
always  has  been  vested  heretofore.      \ 

6.  The  proTision  of  the  Michigan  €k>n- 
stitution,  which  directs  the  Legislature  to  abol- 
ish disUnoCions  between  law  and  equity  proceed- 
ings, requires  it  to  be  done  only  as  far  as  prac- 
ticable. 

7.  Where  a  judge  has  granted  a  jury 
trial  in  an  equity  case  and  made  a  decree  in  ac- 
cordance therewitli,  and  refused  to  exercise  his 
own  judgment  in  the  case,  a  mandamus  may  be 
granted  to  require  him  to  rescind  his  decree  and 
to  hear  the  cause  and  decide  it  himself. 

aunel4.1889J 

APPLICATION  for  a  writ  of  mandamus  to 
require  respondent  to  set  aside  proceedings 
taken  by  him  as  Judge  of  the  Circuit  Court  of 
Kalamazoo,  in  Chancery,  allowing  a  Jury  to  be 
called  qoder  the  provisions  of  the  Michigan 
Act  of  1867,  p.  808.     Writ  aUotoed. 

Tbefacts  are  stated  in  the  opinion. 

Mr.  Dallas  Boudeman*  tor  reUitor: 

When  a  verd  «t  is  rendered  by  a  Jur^  it  is 
not  binding  on  he  court  and  the  court  u  not 
obliged  to  give  it  any  weight 

Ihinn  V.  Dunn,  11  Mich.  284. 

The  statute  gives  this  court  the  right  to  es- 


Koxs.— Court  of  etptUy  a$  a  wpomU  triZnmal,  oZwi- 

ished. 

The  court  of  equity  as  a  separate  tribunal  has 
ceased  to  exist  in  Bngland  as  well  as  many  of 
the  States  In  the  Union,  a  few  only  retaining  a 
sU^rht  external  distinction  between  legal  and  equi- 
table actions.  In  England,  under  the  Judicature 
Act  of  1878,  all  the  higher  tribunals  are  united  into 
one  supreme  court  of  Judicature,  where  every  civil 
cause  or  matter,  law  or  equity,  is  concurrently  ad- 
ministered. Many  of  the  States  of  the  Union,  fol- 
lowing the  lead  of  New  York  in  1848,  have  adopted 
substantially  the  same  provisions  either  in  their 
Oodes  or  their  statutes,  abolishing  the  distinction 
between  actions  at  law  and  suits  in  equityt  and  the 
forms  of  all  such  actions  and  suits  which  had  there- 
tofore existed,  and  providing  that  hereafter  there 
shall  be  **but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and  the  re- 
dress of  private  wrongs,  which  shall  be  denomi- 
nated a  ciyil  action."  While  the  external  distinc- 
tions of  the  form  of  actions  have  been  abrogated, 
the  essential  distinctions  which  inhere  in  the  very 
nature  of  equitable  and  legal  primary  or  remedial 
rights  still  exist  and  must  continue  to  exist  until 
the  entire  municipal  Jurisprudence  of  the  State  is 
transformed  into  equity.    1  Pom.  Bq.  Jur.  88. 

Jurfsdfctton;  toTien  concwrenL 

When  the  Jurisdictions  of  law  and  of  equity  are 
concurrent,  the  court  which  first  takes  actual  cog- 
nizance of  any  particular  controversy  ordinarily  se- 
cures thereby  exclusive  Jurisdiction.  The  grounds 
which  ordinarily  prevent  the  application  of  this  doc- 
trine, and  which  permit  the  exercise  of  the  equitable 
jurisdiction  in  such  cases,  are  the  existence  of  some 
distinctively  equitable  feature  of  the  controversy 
which  cannot  be  determined  by  a  court  of  law,  or 

See  also  8  L.  R.  A.  188. 


some  fraudulent  or  otherwise  irregular  incidents 
of  the  legal  proceedings  suf&cient  to  warrant  their 
being  enjoined,  or  the  necessity  of  a  discovery,— 
either  of  which  grounds  would  render  the  legal 
remedy  inadequate.  This  rule  results  in  part  from 
the  provisions  of  the  Federal  and  State  Constitu- 
tions securing  the  right  to  a  Jury  trial  which  be- 
longs especially  to  the  machinery  of  legal  actions. 
See  Hipp  V.  Babia.  00  U.  8. 19  How.  S71  a5  L.  ed. 
888);  Phcenix  Mut.  L.  Ins.  Co.  v.  Bailey,  80  U.  S.  18 
Wall.  616  (20  L.  ed.  601);  Oelrichs  v.  Spain,  8S  U.  &  15 
WaU.  2U,  238  (21  L.  ed.  48, 4i);  Grand  Chute  v.  Win- 
egar,  83  U.  S.  16  Wall.  878  (21  L.  ed.  174) ;  Smith  v. 
MTver,  22  U.  S.  0  Wheat.  682  (0  L.  ed.  152) ;  Bellows 
Fftlls  Bank  v.  Butland  &  B.  R.  Co.  28  V t.  470,  477: 
Steams  v.  Steams,  16  Mass.  167, 171;  Mallett  v.  Dex- 
ter, 1  Curtis,  178:  Winn  v.  Albert,  2  Md.  Ch.  42;  Nel- 
son  V.  Dunn,  16  Ala.  601:  Oould  v.  Hayes,  19  Ala.  488; 
Thompson  v.  Lyle,  3  Watts  &  S.  167;  Biimpaas  v. 
Beams,  1  Sneed,  685;  Merrill  v.  Lake,  16  Ohio,  878; 
Mason  v.  Piggott^  11  111.  86;  Boss  v.  Buchanan,  18 
DL  65:  Hempstead  v.  Watklns,  6  Ark.  817;  Jones  v. 
Bolles,  76  U.  S.  0  Wall.  864  a9  L.  ed.  734). 

Where  the  primary  rights  of  both  parties  are  le- 
gal, and  either  courts  of  law  or  courts  of  equity 
wiU  grant  their  remedies,  equity  will  not  interfere 
to  restrain  the  action  or  Judgment  at  law,  if  the  le- 
gal remedies  will  be  adequate.  The  adequacy  or 
inadequacy  of  the  remedy  is  the  sole  test.  See 
Camden  &  A.  B.  Co.  v.  Stewart,  18  N.  J.  £q.  489; 
Southerland  v.  Harper,  88  N.  C.  200;  Jackson  v.  BelU 
81 N.  J.  Eq.  654;  Imperial  F.  Ins.  Co.  v.  Gunning,  81 
111.  286;  Hoare  v.  Bromridge,  L.  B.  8  Ch.  22;  Ochaen- 
bdn  V.  Papelier,  L.  B.  8  Ch.  696 :  Roberts  v.  Ander- 
son, 8  Johns.  Ch.  871;  8  Pom.  Eq.  Jur.  898.  See  Crane 
V.  BunneU,  10  Paige,  883, 4  N.  T.  Ch.  L.  ed.  999. 

As  to  the  constitutional  right  to  trial  by  Jury,  see 
Grand  Bapids  &  I.  B.  Co.  v.  Sparrow,  1 L,  B«  A.  48D 
and  note,  86  Fed,  Bep.  2ia 
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tablisb  rules  and  regulatioDS  for  the  practice  of 
circuit  courts  in  chancery. 

2  How.  Stat  g  6628 ;  CdOanan  y.  Judd,  28 
TVis.  348. 

The  statute  is  in  some  respects  a  great  deal 
like  that  before  this  court  in  Risier  y.  Eoyt,  68 
Mich.  185-201. 

Pom.  Rem.  §  28. 

In  neither  the  original  Act  of  1855  (Sess. 
Laws  1856,  416),  or  any  of  the  amendments 
thereafter,  nor  the  Compiled  Laws  of  1871,  re- 
ferred to  in  this  Act^  does  the  entitling  indicate 
any  such  a  thing  as  making  a  law  court  out  of 
the  chancery  court.  This  is  covered  by  the 
former  decisions  of  this  court  People  y.  Judge 
<k  Superwr  Ot,  of  Grand  Rapids,  89  Mich.  195; 
GaUa^han  y.  Cfiipman,  59  Mich.  610;  EUU  y. 
Eutehineon  (Mich.)  14  West  Bep.  208;  People 
V.  Beadle,  60  Mich.  22. 

If  it  was  possible  to  do  it  on  appeal  and  on 
such  appeal  the  court  had  the  power  to  pass 
upon  the  question,  and  should  hold  the  statute 
and  the  proceedings  under  it  yoid,  all  the  court 
could  do  would  tni  to  hold  that  there  was  a 
mistrial,  and  the  caseNyould  have  to  be  retried, 
after  all  the  expenses  of  printing  the  laige  rec- 
ord in  the  case;  so  that  this  is  not  only  a  proper, 
but  in  fact  the  most  practical,  way. 

Peoples,  Bacon,  18 Mich. 247;  Worthy,  Hand, 
80  Mich.  264;  People  y.  Bay  Co.  Circuit  Judge, 
41  Micb.  826;  McBride  v.  Grand  Rapids,  82 
Mich.  865;  PeopU  y.  State  Treanirer,  24  Mich. 
468;  Low  y.  Mills,  61  Mich.  45;  People  y.  Sioift, 
69  Mich.  541;  8coU  y.  Chambers,  62  Mich.  582; 
Taufos  &  B.  C.  R,  Oo,  y.  loeeo  Co,  Cireuit  Judge. 
44  Mich.  479. 

Mr,  J.  L*  Hawea*  for  respondent: 

The  Judicial  action  of  the  circuit  court  in 
chancery  in  directing  an  issue  on  the  facts  in 
the  cause,  and  submitting  them  to  a  jury,  tak- 
ing their  verdict,  and  rendering  a  decree,  can- 
not be  reviewed  on  mandamus. 

Mandamus  issues  only  where  there  is  a  clear 
legal  right  and  no  other  remedy.  It  will  not 
lie  for  the  purpose  of  disturbing  any  judicial 
decision. 

Moses,  Mandamus,  29-86;  People  y.  Wayne 
Co,  Judge,  1  Mich.  859. 

An  appeal  having  been  ^ven  by  statute  from 
the  decree,  the  party  aggneved  must  avail  him- 
self of  that  remedy.  Decree  having  been  ren- 
dered, appeal  lies. 

HoweJl,  Comp.  Laws,  0737  et  eeq.;  Putnam 
V.  Churchill,  4  Mass.  517;  Palmer  y.  Oakley,  2 
Doug.  (Mich.)  498;  Puterbaugh,  Ch.  Pr.  196; 
Woodside  v.  WoodMe,  21  Hi.  207;  Brockett  v. 
Broekett,  44  U.  S.  8  How.  691  (11  L.  ed.  786). 

Our  present  Constitution,  adopted  in  1850, 
requires  the  Legislature,  "as  far  as  practicable, 
to  abolish  distinctions  between  law  and  equity 
proceedings." 

Comp.  Laws  1857,  p.  58,  art  6;  1871,  p.  62, 
art.  6,  I  5;  How.  Comp.  Laws  1882,  p.  51,  art. 

The  Revised  Statutes  of  1846  authorized 
the  court  of  chancery  (whose  jurisdiction  was 
then  vested  in  the  circuits  where  they  had  a 
jury.  Bey.  Stat.  1846,  p.  56)  to  order  a  jury 
"on  the  request  of  either  party,"  if,  in  its  opin- 
ion, there  was  an  issue  rendenng  one  necesi^uy 
or  proper. 

Bey.  Stat  1846,  pp.  861,  862,  §§  56,  57. 

The  right  of  examination  of  witnesses  in  open 
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court  was  restricted  by  the  Statute  of  1858,  p. 
5,  requiring  an  order  of  the  court  or  judge. 
This  was  changed  back  bv  the  Statutes  of  1869, 
p.  881.  It  was  amended  by  those  of  1878,  p. 
470,  and  1877,  p.  17,  and  is  continued  in 
Howell's  Compilation,  §  6647. 

The  solicitor  for  defendant  claimed  that  right 
and  save  notice  that  the  cause  would  be 
brou^t  to  a  hearing  on  pleadings  and  proofs  to 
be  ti£en  in  open  court.  The  right  was  thereby 
secured  for  an  examination  of  me  witnesses  in 
open  court  as  in  a  suit  at  law,  and  that  the  cause 
should  be  "  heard  in  its  course  in  the  calendar." 

See  Wright  v.  Dudley,  8  Mich.  74;  Dunn  v. 
Dunn,  11  Mich.  284;  Hoffman  y.  Beard,  22 
Mich.  69;  EeUfW  v.  AUnon  Turn,  27  Mich.  4; 
People  y.  Barry  Circuit  Judge,  Id.  170;  WiUard 
y.  Magoon,  80  Mich.  273,  278;  BOou)  y.  Album 
Turn,  82  Mich.  198;  Wallace  y.  Harris,  Id.  391; 
McBridSY,  iZea,  88  Mich.  847;  MooteY,  Seriven, 
Id.  500;  Bilz  v.  Bih,  87  Mich.  116;  People  v. 
Wayne  Co,  Treasurer,  40  Mich.  62;  Cameron  v. 
Calkins,  48  Mijch.lOl;  Peoples  lee  Co,y,  The 
Excelsior,  Id.  889;  Tilden  v.  Circuit  Judge,  44 
Mich.  515;  Gram  v.  Waeey,  45  Mich.  228. 

The  Statute  of  1887,  858,  provided,  in  case 
of  demand  for  examination  of  witnesses  in  open 
court,  that  "either  party  shall  also  be  entitled 
to  the  right  to  a  jury." 

Before  our  statute  giving  the  right  to  a  jury, 
the  granting  of  an  issue  was  a  matter  of  discre- 
tion, &nd  matters  of  discretion  are  not  open  to 
exception  or  appeal. 

2  Dan.  Ch.  Pr,  1090;  Black  y.  Lamb,  12  N. 
J.  Eq.  118;  Crittenden  v.  Field,  8  Gray,  626. 

In  Texas  either  party  has  the  right 

Faulk  y.  Faulk,  23  Tex,  658. 

In  Massachusetts  the  right  has  been  held  to 
exist  by  virtue  of  the  provision  in  its  Consti- 
tution securing  the  right  of  trial  by  jury. 

2  Dan.  Ch.  Pr.  1090. 

In  North  Carolina  the  right  exists. 

Taylor  v.  Person,  2  Hawks,  298. 

It  also  exists  in  Georgia. 

Mounee  v.  Byars,  11  Ga.  180;  McDougald  y. 
Dougherty,  Id.  570;  Brown  v.  Burke,  22  Ga.  574 . 

It  exists  in  Delaware. 

Waters  v.  Comly,  8  Harr.  117. 

As  to  other  States,  see  2  Dan.  Oh.  Pr.  1090, 
1091. 

Before  our  statute  it  was  held  discretionary, 
and  matters  of  discretion  are  not  open  to^ex- 
ception  and  review. 

2  Dan.  Ch.  Pr.  1090;  Crittenden  v.  Field,  8 
Gray,  626;  Black  v.  Lamb,  12  N.  J.  Eq.  118. 

In  New  York  it  has  been  held  that  a  refusal 
to  grant  an  issue  in  proper  cases  is  good  ground 
of  appeal. 

Townsend  v.  Graves,  3  Paige,  456;  Belknap  v. 
TnmbU,  8  Paige,  600. 

Carmpbell*  J,,  delivered  the  opinion  of  the 
court: 

Belator  represents  that  in  April,  1888,  a  bill 
in  chancery  was  filed  in  Kalamazoo  County  by 
Sarah  E.  Field,  to  set  aside  a  deed  made  to  re- 
lator by  Thomas  B.  Lord,  who  was  father  of 
both  parties,  upon  the  grounds  generally  set  up 
in  such  cases,  of  fraud,  undue  influence,  and 
incapacity.  Issue  being  joined,  the  complain- 
ant made  claim  under  the  Statute  of  1887  for  a 
trial  by  ^uiy.  This  demand  was  allowed,  and 
certain  issues  were  submitted,  which  to  some 
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extent  coTered  the  charges,  but  not  in  a  very 
tan^ble  way,  and  the  Jury  gave  answers  to  the 
specific  questions.  The  circuit  judee,  acting 
entirely  on  these  answers,  made  a  decree  in 
favor  of  complainant,  canceling  the  deed,  and 
refused  to  exercise  his  own  Judgment  in  the 
case.  A  mandamus  is  asked  to  require  him  to 
set  aside  the  decree,  and  to  hear  the  cause  and 
decide  it  himself.  It  is  due  to  the  circuit  iudge 
to  say  that  he  took  this  course  to  enable  the 
validity  of  the  statute  to  be  passed  upon  in  this 
court,  inasmuch  as  this  question  has  b^n  raised 
in  several  parts  of  the  State,  and  needs  to  be 
settled  in  order  to  procure  uniformity  of 
practice. 

A  preliminary  objection  was  made  to  the  use 
of  the  process  of  mandamus  to  determine  the 
dispute,  which  it  is  insisted  should  come  up  by 
appeal.  But  there  is  no  force  in  the  objection. 
We  are  informed  by  the  return  that  the  circuit 
judge  never  passed  upon  the  questions  of  fact 
himself.  An  appeal  would,  therefore,  in  some 
circumstances,  and  in  one  viewv)f  the  ca»o,  re- 
quire us  to  act  as  a  tribunal  of  original  powers, 
and  not  by  way  of  review,  which,  in  equity 
cases,  is  not  in  our  province.  It  might  also, 
and  probably  would,  require  us  either  to  decide 
on  a  partial  state  of  facts,  or  remand  the  cause 
for  rehearing,  which  is  not  contemplated  in 
chancery  appeals.  If  the  circuit  Judge  was 
wrong  in  the  theory  on  which  he  thought  it  his 
duty  to  act,  the  case  has  never  been  heard  at  all 
in  any  legal  way.  The  mandamus  is  not  asked 
as  a  means  of  reviewing  the  merits,  but  only  to 
compel  an  original  hearing.  For  this  purpose 
it  is  a  proper  remedy. 

The  statutory  provision  now  in  controversy 
consists  of  a  recasting  of  a  section  of  the  old 
Compiled  Laws,  intended  to  give  an  opportu- 
nity of  trial  in  open  court,  if  the  court  deem  it 
proper,  and  providing  means  in  such  case  for 
securing  a  rec  ord  of  the  testimony  to  be  used 
on  app^  This  section,  which  was  originally 
section  8611  of  the  Compilation  of  1857,  went 
through  a  number  of  chan^  before  it  became 
section  6098  of  the  Compilation  of  1871,  and 
after  several  more  changes  appears  as  section 
6647  of  Howell's  Code.  Some  confusion  has 
existed  because,  by  introducing  so  many  forms 
of  one  section,  it  has  not  always  been  easy  to 
constrtie  It  in  connection  with  the  whole  chap- 
ter in  courts  of  chancery;  but  they  have,  by 
practical  construction,  been  fairly  harmonizecf. 

In  1887  this  section  was  sought  to  be  radically 
changed  by  converting  a  chancery  hearing  to 
something  meant  to  resemble  a  trial  at  law,  l>ut 
confining  this  change  mostly  to  jury  trials,  and 
not  putting  hearings  without  a  lury  on  the 
footing  of  common-law  trials  without  a  jury. 
As  this  is  the  only  section  altered,  and  it  is  but 
part  of  a  full  system,  matured  and  simplified 
by  the  experience  of  considerably  more  than 
half  a  century,  it  is  brought  to  our  attention 
under  two  points  of  view:  first,  as  claimed  to 
be  so  impericct  and  incongruous  as  to  be  void 
for  its  deficiencies;  and  second ^  as  invalid  on 
broader  constitutional  grounds.  The  former 
of  these  two  questions  seems  proper  to  be 
glanced  at  first;  and  it  makes  it  desirable  to 
refer  somewhat  to  the  growth  of  the  system. 
As  Michigan  had  a  long  territorial  experience, 
its  judicial  i^stem  naturally  became  fashioned 
in  close  analogy  to  that  of  the  United  States, 
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and  so  recognized  and  perpetuated  in  their  es- 
sentials the  classification  of  legal  and  equitable 
rights  as  involving  the  necessity  of  separate  ad- 
mmistration  in  important  particulars.    - 

The  Constitution  of  the  United  States  recog- 
nizes the  division  of  ordinary  civil  Jurispru- 
dence with  cases  at  law  and  cases  in  equity, 
and  it  has  been  held  by  the  Supreme  Court  of 
the  United  States  that  this  recognition  puts  it 
beyond  the  power  of  Conji^ress  to  make  any 
serious  change  in  that  classification. 

In  Oa/rpentier  v.  Montg(nnery,  80  U.  S.  18 
Wall.  480  [20L.  ed.  608],  the  importance  of  the 
distinction,  and  the  impracticability  of  disre- 
garding it,  was  somewhat  explained  in  such  a 
case  as  is  now  under  consideration,  as  in  several 
previous  cases  It  had  been  held  that  the  policy 
enjoined  by  Congress  of  securing  as  far  as  pos- 
sible uniformity  of  practice  between  the  state 
and  United  States  courts  could  not  be  carried 
so  far  as  to  confound  the  legal  and  equitable 
Jurisdictions.  U.  8.  v.  Bbwland,  17  U.  8.  4 
Wheat  116  [4  L.  ed.  626];  Bof/U  y.  Zaeharie, 
81  U.  S.  6  Pet.  668  [8  L.  ed.  6271;  Bobinaon  v. 
Campbdi,  16  U.  S.  8  Wheat.  22214  L.  ed.  872J; 
Zimngitan  v.  Story,  84  U.  S.  9  Pet.  664  [9  L. 
ed.  266];  RusseU  v.  Southard,  68  U.  8. 12  How. 
189  [18  L.  ed.  9271;  Kevea  v.  Scott,  64  U.  S.  18 
How.  268  [14  L.  ed.  1401;  Boyce  v.  Grundy,  28 
U.  S.  8  Pet.  210  [7  L.  ed.  6651;  Bodley  v.  Tay- 
lor, 9  U.  S.  6  Cranch,  191  [8  L.  ed.  75]. 

These  and  many  other  cases  which  might  be 
cited  show  the  general  course  of  decision  in  the 
supreme  court. 

Ab  Michigan  received  the  common  law  free 
from  any  olaer  statutory  admixture,  it  naturally 
followed  the  English  divisions  of  law  and 
equity,  and  under  the  enb'ghtened  administra- 
tion of  CltancellorsFtiTUBworih  and  Manning  the 
practice,  which  was  largely  shaped  by  legisla- 
tion in  accordance  with  their  views,  received 
the  form  which  it  now  has,  and  our  statutes 
embody  in  a  very^  intelligible  way  a  system  so 
complete  as  to  need  very  little  aid  from  other 
sources.  So  far  as  the  statutes  provide  for  the 
earlier  stages  of  a  cause,  up  to  the  preparation 
for  hearing,  this  new  statute  does  not  interfere 
except  as  to  testimony,  in  which  the  change  is 
radical,  as  it  is  also  radical  in  regard  to  the 
mode  and  incidents  of  the  hearing  and  the  prep- 
arations for  appeal.  And  here  occurs  a  series 
of  difficulties  requiring  attention.  As  the  law 
stood  before,  the  testimony  might  be  taken  by 
deposition  or  in  open  court,  and  upon  specific 
issues  of  fact  suitable  for  a  jury  the  aid  of  a 
jury  might  be  invoked.  But  in  all  cases  the 
testimony  was  secured  and  preserved  for  use  on 
appeal,  and  in  this  court  each  case  was  to  be 
reheard  on  the  whole  testimony,  and  on  that 
rehearing  this  court  was  enabled  and  required 
to  render  its  own  decree,  by  simple  affirmance 
if  the  decree  below  was  satisfactory,  and  in 
other  cases  by  such  a  change,  partial  or  total, 
as  would  make  the  final  disposition  such  as  it 
should  have  been  in  the  first  place.  But  in  all 
cases  where  the  cause  had  proceeded  to  a  hear- 
ing on  facts,  the  law  contemplated  that  this 
court  should  make  a  final  disposition  on  the 
merits,  and  not  remand  it  for  a  new  trial  or 
hearing  on  issues  already  once  tried  and  de- 
cided. The  sections  of  the  statute  which  refer 
to  the  action  of  this  court  in  appellate  cases  re- 
mohi  unchanged,  and  are  the  only  statutory 
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method  of  bringing  into  this  court  chancery 
appeals.  Ab  it  u  not  competent  for  the  Legis- 
lature to  deprive  the  supreme  court  of  its  re- 
Tisory  jurisdiction  over  all  the  other  state  tribu- 
nals, no  legislation  which  practical!/  destroys 
it  is  yalid.  The  Statute  of  1887  (Laws  18S7, 
p.  858)  undertakes  to  provide  that  "either  party 
shall  also  be  entitled  to  the  right  to  a  Juiy,  to 
be  demanded  in  the  same  manner  as  in  a  suit 
at  law,  and  the  verdict  of  such  jury  on  any 
question  of  fact  shall  have  the  same  force  and 
effect  in  Uie  circuit  court  in  chancery,  and  in 
the  supreme  court  on  appeal,  as  the  v^ict  of 
a  jury  in  an  action  at  law.  Whenever  a  jury 
is  demanded  as  aforesaid,  an  issue  or  i^es 
shall  be  framed  under  the  direction  of  the 
court,  if,  in  the  opinion  of  the  court,  such  issue 
shall  be  necessary  to  be  submitted  to  such  jury; 
and  in  all  cases  of  trial  in  open  court,  whether 
with  or  without  a  junr,  it  shall  be  the  duty  of 
the  court  trying  said  cause  to  rule  upon  all 
questions  of  admissibility  of  testimony  in  the 
same  manner  and  with  the  like  effect  as  in  a 
suit  at  law.  ...  In  case  the  cause  shall  have 
been  tried  by  a  jury  on  demand  of  either  of  the 
parties,  either  party  shall  in  like  manner  be  en- 
titled to  make  and  settle  a  case  as  provided  in 
this  section,  and  it  shall  not  be  necessary  to  set 
forth  in  such  case  all  the  testimony  nven  upon 
such  trial,  but  only  so  much  thereof  as  may  be 
necessary  to  a  clear  understanding  of  the  ques- 
tions of  law  arising  therein.  .  .  .  Upon  the 
case  so  made  and  filed,  an  appeal  may  be  taken 
to  the  supreme  court  by  any  of  the  parties,  as 
in  ordinary  chancery  cases. 

It  requires  but  a  little  examination  to  discover 
that  these  changes  cannot  be  carried  into  effect 
in  practice,  and  are  entirely  in  conflict  with  the 
rights  of  parties,  as  well  as  with  the  remainder 
01  the  retained  chancery  system.  Merely 
formal  defects  could  perhaps  tie  corrected,  but 
(be  defects  are  more  than  formal. 

Apart  from  the  serious  question  whether, 
under  cover  of  amending  one  section  of  the 
Compiled  Laws,  the  whole  body  of  the  laws 
can  be  revolutionized,  it  is  very  certain  that 
laws  passed  for  one  purpose,  and  under  one 
title  or  cate^ry,  cannot  be  made  to  do  duty 
under  a  forei^  enactment,  which  was  not  in 
any  way  within  their  contemplated  range. 
While  the  old  law  was  adequate  to  secure  tiie 
aid  of  jurors  for  advisory  purposes,  the  case  is 
different  when  an  attempt  is  made  to  give  a 
trial  by  jury  which  shall  have  the  effect  of  a 
common-law  inquest.  The  trial  by  jury  in 
common-law  cases  is  guarded  by  a  large  oody 
of  provisions  designra  to  procure  a  fair  and 
impartial  jury,  extending  from  the  making  of 
the  juiy-hsts  through, the  process  of  selecting 
and  summoning  regular  jurors  and  talesmen  to 
the  completion  of  the  panel  through  challenges 
and  other  tests. 

All  of  these  provisions,  whether  statutory  or 
not,  belong  to  the  machinery  devised  for  the 
common-law  courts,  and  cannot  be  adapted, 
without  new  and  careful  legislation,  to  any- 
thing else.  But  this  new  statute  introduced 
other  complications  which  are  quite  as  serious. 
When  any  matter  becomes  involved  in  a  chan- 
cery suit,  the  necessities  of  justice  and  equity 
require  that  all  persons  and  all  things  con- 
cerned in  the  controversy  shall  be  brought  be- 
fore the  court  to  have  their  respective  interests 
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charged  or  protected,  and  to  end  the  centre 
yersy  once  for  all.  Specific  relief  is  generally 
required,  and  usually  more  or  less  of  the  de- 
fendants have  conflicting  interests  to  a  greater 
or  less  extent,  which  require  different  issues 
and  different  treatment;  and  these  difficulties 
frequently  become  known  or  developed  during 
the  course  of  the  investigation.  This  law,  as 
probably  would  be  almost  unavoidable  if  the 
essentials  of  common-law  practice  are  followed, 
is  framed  on  the  theory  of  single  contesting 
parties.  No  one  party  or  set  of  parties  can  be 
authorized  to  become  directors  of  the  suit,  and 
determine  in  what  manner  it  is  to  be  tried,  or 
select  the  jury  to  try  it.  It  would  be  difficult, 
at  least,  to  have  a  case  in  which  several  parties 
have  several  interests  which  may,  nevertheless, 
be  more  or  less  affected  by  what  happens  to  t^e 
rest,  decided  partly  by  a  jury  and  partly  in 
some  other  way. 

Under  the  standing  practice  the  only  way  to 
secure  justice  to  all  has  been  found  to  be  to 
have  the  whole  case  heard  at  once,  so  that  the 
same  arbiter  passes  on  all  the  varied  interests, 
and  adjusts  them.  Each  has  a  right  lo  have  the 
whole  of  his  case  decided  by  one  tribunal,  and 
if  a  jury  should  find  an  issue  in  one  way  on 
one  party's  demand,  and  the  court  should  find 
the  same  fact  in  another  way,  there  could  be 
no  decision.  So  a  jury  might  easily  find  a  ver- 
dict which  would  have  to  be  set  aside  for  mis- 
direction or  improper  dealings  with  testimony, 
and  a  second  jury  might  find  differently,  and 
involve  a  new  complication  before  the  case  is 
disfjosed  of.  The  differences  between  law  and 
equity  issues  create  many  more  difficulties 
which  need  not  be  dwelt  on,  because  the  de- 
fects are  still  more  radical. 

When  a  case  is  tried  by  a  common-law  jury 
one  verdict  settles  the  whole  issue,  and,  unless 
set  aside,  furnishes  the  complete  basis  of  a 
judgment  which  cannot  in  anything  depart 
from  it;  and  there  is  and  can  be  no  issue  which 
the  jury  do  not  dispose  of.  The  judgment  fol- 
lows as  matter  of  course,  and,  if  ts&en  to  an 
appellate  court,  the  verdict  cannot  be  altered, 
and  must  stand  completely  good  or  completely 
bad.  A  verdict  on  part  o)  the  issues  and  a  dis- 
agreement on  the  rest,  is  no  verdict. 

It  is  not  possible  to  have  one  verdict  in  a  suit 
in  equity  which  shall  decide  the  whole  contro- 
versy; and,  if  it  were,  this  law  does  not  provide 
for  it,  and  provides  for  nothing  in  its  place. 
It  makes  no  provision  for  a  jury  except  on  de 
tached  issues,  unless,  as  is  dimly  suggested,  the 
whole  pleedings  are  laid  before  them;  and,  if 
that  should  be  done,  it  would  be  impossible  to 
frame  a  general  verdict  on  which  any  decree 
could  be  entered.  At  law,  in  all  but  a  few 
possessory  cases,  the  verdict  is  for  the  recovery 
of  a  specific  sum  of  money  or  a  specific  thing, 
on  which  a  single  and  simple  judgment  can  be 
rendered.  In  equity  there  are  few,  if  there  are 
any,  cases  where  specific  relief  is  not  required, 
and  the  adjustment  of  the  conflicting  or  sepa- 
rate rights.  If  specific  issues  only  are  submit- 
ted to  the  jury  some  part  of  the  controversy 
must  always  be  decided  bv  the  court,  and  in 
that  case  the  division  would  make  it  impossible 
by  any  known  means  to  have  the  case  aisposed 
of  in  an  appellate  court. 

And  this  suggests  another  difficulty  which 
would  in  any  evont  render  the  law  inoperative. 
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The  only  method  of  review  provided  in  the 
fitatutes  is  by  an  appeal,  and  that  appeal  is 
made  as  all  appeals  reauire.it  to  be  made,  so  as 
to  lead  to  a  review  oi  the  whole  case,  and  a 
decision  on  the  whole  merits.  The  only  con- 
ceivable purpose  of  this  law  is  to  make  the 
verdict  final  on  all  that  it  covers.  But  the  law 
forbids  inserting  in  the  case  any  more  of  the 
testimony  than  will  explain  the  bearings  of 
the  rulings.  If  wrong  rulings  have  been  made, 
it  contemplates  their  correction  in  some  way. 
But  if  this  is  done  the  verdict  must  be  set  aside. 
This  statute  does  not  provide  for  taking  or  set- 
tling exceptions.  It  provides  no  method  for 
having  this  court  decide  on  the  rulings  upon  the 
admission  or  rejection  of  testimony,  and  it  pro- 
vides no  means  for  supplying  testimony  which 
has  been  improperly  ruled  out,  or  for  granting 
a  new  trial  before  the  same  or  any  other  jury 
on  the  whole  or  any  part  of  the  case.  It  leaves 
the  case  subject  to  nothing  but  the  appeal  al- 
ready provided  for  chancery  decisions,  and 
makes  no  provision  whatever  for  either  supply- 
ing omitted  testimony,  or  for  finding  out  what 
a  jury  would  have  done  had  there  b^en  no  tes- 
timony improperly  let  in  or  shut  out.  It  does 
not  mean,  as  it  could  not  lawfully  mean,  to 
prevent  a  review  in  this  court,  and  it  pro- 
vides no  method  for  getting  it  in  any  sufficient 
way.  And  it  is  open  to  the  incurable  mis- 
chief of  introducing  changes  in  such  a  crude 
and  contradictory  manner  that,  while  there  are 
many  defects  patent  to  all  observers,  there  are 
probably  many  more  which  would  appear 
whenever  any  case  actually  arises  in  practice 
in  the  complicated  controversies  which  the  ne- 
cessities of  jurisprudence  turned  over  to  equity 
because  common-law  methods  could  not  deal 
with  them. 

This  leads  to  the  inquiry  whether  it  is  com- 
petent for  legislation  to  bring  about  any  such 
radical  changes  as  are  here  attempted.  We 
think  it  is  not.  The  decisions  of  the  United 
States  Supreme  Court,  before  referred  to,do  not 
bind  state  practice,  but  they  neverthelefss  to 
some  extent  indicate  the  real  difficulty.  That 
tribunal  did  not  decide  that  under  the  United 
States  Constitution  there  could  be  no  change 
in  equitable  procedure,  because  the  whole 
body  of  chancery  practice  has  been  repeatedly 
amended  and  simplified  by  tbat  court.  Their 
rulings  mean  neither  more  nor  less  than  that 
there  are  various  kinds  of  interests  and  con- 
troversies which  cannot  be  left  without  equita- 
ble disposal  without  either  destroying  them  or 
impairing  their  value. 

It  is  within  the  power  of  a  legislature  to 
change  the  formalities  of  legal  procedure,  but 
it  is  not  competent  to  make  sucl^  changes  as  to 
impair  the  enforcement  of  rights,  in  rude 
times,  when  there  is  no  business,  and  no  varie- 
ty of  property  rights,  very  simple  remedies  are 
sufficient.  But  where  the  ordinary  remedies 
have  become  inadequate  to  deal  with  more  ex- 
tended or  peculiar  interests,  such  as  multiply  in 
all  civilized  countries,  different  methods  and 
different  tribunals  become  necessary.  The 
universally  recognized  basis  of  equitable  juris- 
prudence found  in  statutes  and  constitutions,  as 
well  as  in  the  reports  and  text- writers,  is  the 
inadequacy  of  the  commofi  law  to  deal  with 
these  subjects.  A  principal  basis  of  that  in- 
adequacy was  the  nature  of  the  tribunal  pass- 
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inffonthe  facts.  In  common-law  issues  fact 
and  law  can  be  readily  separated;  but  in  the 
great  majority  of  equity  proceedings  it  is  im- 
possible to  make  any  such  separation. 

The  functipns  of  judges  in  equity  cases  in 
dealing  with  them  is  as  well  settled  a  ^rt  of 
the  judicial  power,  and  as  necessary  to  its  ad- 
ministration, as  Uie  functions  of  juries  in  com- 
mon-law cases.  Our  Constitutions  are  framed 
to  protect  all  rights.  When  they  vest  judicial 
powers  they  do  so  in  accordance  with  all  of  its 
essentials,  and  when  they  vest  it  in  any  court, 
they  vest  it  as  efficient  for  the  protection  of 
rights,  and  not  subject  to  be  distorted  or  made 
inadequate.  The  right  to  have  equity  contro- 
versies dealt  with  by  equitable  methods  is  as 
sacred  as  the  right  oi  trial  by  jury.  Whatever 
may  be  the  machinery  for  gatnenng  testimony 
or  enforcing  decrees,  the  facts  and  the  law 
must  be  decided  together;  and  when  a  chancel- 
lor desires  to  have  the  aid  of  a  jury  to  find  out 
how  facts  appear  to  such  unprofessional  men,  it 
can  only  be  done  by  submitting?  single  issues  of 
pure  fact,  and  they  cannot  foreclose  him  in  his 
conclusions  unless  they  convince  his  jui^ment. 

The  very  wise  provision  of  our  Constitution, 
which  by  section  5  of  article  6  directs  the  Leg- 
islature to  abolish  distinctions  between  law  and 
equity  proceedings,  is  carefully  worded,  and  re- 

?uires  it  to  be  done  only  as  far  as  practicable, 
it  does  not  blend  legal  and  equitable  interests, 
although  no  doubt  it  does  favor  the  removal  of 
such  distinctions  between  those  as  are  nominal, 
rather  than  real.  The  purpose  of  the  Consti- 
tution has  been  very  liberally  carried  out,  and 
there  is  now  hardly  any  distinction  left  that  is 
merely  formal.  But  the  clause  referred  to  was 
suggested,  as  all  men  know,  by  the  then  recent 
attempts  in  other  States  to  abolish  systems  of 
procedure  which  had  become  over  technical, 
and  provide  forms  of  remedy  of  a  more  simple 
character.  In  doing  this  the  distinction  in 
name  between  legal  and  equitable  remedies 
was  abolished.  But  it  very  soon  became  mani- 
fest to  all  jurists  that  the  class  of  rights  which, 
for  want  of  a  better  definition,  were  loosely 
called  **  equitable,"  and  which  had  only  been 
included  under  that  name  because  the  com- 
mon-law methods  were  not  adapted  to  enforce 
them,  differed  from  other  rights  in  their  essen- 
tial nature,  and  not  in  form  only;  and  that,  by 
whatever  name  they  were  called,  they  could 
only  be  efficiently  protected  and  made  availa- 
ble by  the  means  known  as  "  equitable."  In 
all  ages,  and  in  all  countries,  this  distinction  by 
nature,  which  was  never  called  "  equitable  "  ex- 
cept in  English  jurisprudence,  when  it  was  first 
so  called  from  an  idea  that  the  rights  were  im- 
perfect because  unknown  in  the  rude  ages, 
when  property  was  scanty,  and  business  almost 
unheard  of  in  the  regions  outside  of  great  cities, 
has  been  recognized  and  provided  for  bysuita 
ble  methods  substantially  similar  in  character. 
Juries  cannot  devise  specific  remedies,  or  safe- 
ly deal  with  complicated  interests,  or  with  re- 
lief ^iven  in  successive  stages,  or  adjusted  to 
varying  conditions. 

Theory  amounts  to  nothing  in  the  history  of 
jurisprudence.  The  system  of  chancery  Juris- 
prudence has  been  developed  as  carefully  and 
as  iudiciously  as  any  part  of  the  legal  system, 
and  the  judicial  power  includes  it,  and  always 
I  must  include  it.    Any  change  which  traosfers 
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the  power  that  belongs  to  a  Judge  to  a  jur^,  or 
to  any  other  person  or  body,  is  as  plain  a  viola- 
tion of  the  Constitution  as  one  which  should 
give  the  courts  executive  or  legislative  power 
Tested  elsewhere.    The  cognizance  of  equitable 

auestions  belongs  to  the  judiciary  as  a  part  of 
le  judicial  power,  and  under  our  Constitution 
must  remain  vested  where  it  always  has  been 
Tested  heretofore. 


The  case  in  which  relator  seeks  our  inter 
ference  has  never  been  heard  by  the  court  as  it 
should  have  been,  and  a  mandamus  must  be  al- 
lowed to  direct  the  Circuit  Judae  to  rescind  hi$ 
decree,  and  aUow  the  case  to  beorought  to  ahear- 
ing  before  the  court  for  final  dispdal  on  plead' 
ings,  and  on  proofs  to  be  properly  taken. 

The  other  Justices  concurred. 
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THE  CASE  MANTJPACTURINQ  CO. 

SMITH  et  ok 

(....Fed.  Bep ) 

1.  Hie  Teonensee  startntory  lien  upon 
land  Iter  machinery  erected  or  improve- 
menta  made  thereon  may  be  enforced  in  equity 
agalost  defendants*  interest  in  the  premises,  not- 
withstanding the  complainant  retains  the  title  of 
the  machinery  until  paid  for. 

8«  The  retention  by  complainant  of  the 
title  to  the  machinery  until  the  same  shall 
be  fully  paid  for,  and  the  reservation  of  the  right 
on  default  in  payment  to  take  possesBion  of  and 
remove  it  without  legal  process,  are  not  a  waiver 
of  nor  inconsistent  with  the  statutory  lien  given 
upon  the  land  on  which  the  machinery  is  placed. 

8*  One  who  has  a  vendor's  lien  for  pur- 
chase money,  or  a  mortgage  lien  on  the  land,  is 
DOt  a  necessary  party  to  enforce  a  mechanic's 
Hen  given  by  the  Tennessee  Statute,  where  no 
priority  of  right  is  claimed  over  the  lien  of  the 
vendor  or  mortgagee.  Where  such  vendor  or 
mortgagee  are  not  made  parties,  the  rights  en- 
forced under  the  mechanic's  lien  wiU  be  in  sub- 
ordination to  their  liens,  and  complainant  can 
only  subject  to  the  mechanic's  lien  the  interest 
which  the  defendant  has,  without  prejudice  to 
the  rights  of  the  holders  of  the  vendor's  and 
mortsagee'S  liens. 

(April,  1889.) 

ON  demnrrer  to  bill  filed  to  enforce  a  me- 
chanic's lien  for  machinery  and  improve- 
ments upon  mill  property,  under  a  special  con- 
tract.    Overruled, 

The  case  is  stated  in  the  opinion. 

Messrs  Vertrees  A  Vertrees*  for  de- 
fendants: 

The  mechanic's  lien  was  unknown  to  the 
common  law  and  equity  jurisprudence  both  of 
England  and  America,  and  is  peculiarly  a  crea- 
ture of  loonl  statute. 

South  Fork  Canal  Co.  v.  Cordon,  73  U.  S.  6 
Wall.  571  (18  L.  ed.  B96);  4  Wait,  Act.  and  Def. 
827. 

Consequently  the  jurisdiction  of  a  federal 
court  of  equity,  invoked  to  enforce  a  statutory 
lien,  resta  upon  the  statute  and  can  extend  no 
further.  Unless,  therefore,  the  com plainant  has 
this  lien,  the  court  has  no  ^Jurisdiction. 

South  Fork  Canal  Co.  v.  Cordon,  78  U.  8.  6 
Wall.  501  (18  L.  ed.  804). 

The  general  rule  is  that  this  statutory  lien  is 
waived  by  taking  "oollateral  security  for  the 
debt, 
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2  Jones,  Liens,  §  1519;  Grant  v.  Strong,  85 
U.  S.  18  Wall.  623  (21  L.  ed.  859). 

"It  is  immaterial,"  says  Mr.  Jones,  "what 
such  security  be,  if  it  only  be  a  distinct  secu- 
rity. It  may  be  a  mortgage  of  the  same  or 
other  property,  or  a  pledge,  or  the  obli^tion 
of  a  third  person,  or  a  chattel  mortgage/' 

Jones,  Liens,  g  1519. 

A  mortgage  upon  the  same  property  is  a 
waiver 

Truilinger  v.  Kofoed,  7  Or.  228,  88  Am.  Rep. 
708;  Houck,  Liens,  §§  202,  280;  Jones,  Liens, 
§  1519. 

"A  verbal  agreement  that  the  title  should  not 
vest  in  the  railway  company  until  paid  for  was 
^ood  as  an  agreement  between  the  parties,  but 
It  would  not  be  good,  being  unregistered  as  to 
creditors;  but,  as  to  all  persons,  it  was  a  waiver 
of  the  mechanic's  lien,  because  it  was  incon- 
sistent in  its  nature  with  a  right  to  a  lien  under 
the  statute  " 

Taylor  v.  Burlington,  C.  B,  d  M,  B.  Co.  4 
Dill.  570;  4  Cent.  L.  J.  535;  22  Myers,  Fed. 
Dec  p.  141,  §  132. 

It  is  upon  tne  authority  of  this  case  that  Mr. 
Jones  in  his  late  work  on  Liens  lavs  down  the 
doctrine  that  **the  lien  is  waived  by  taking; 
security  in  the  form  of  a  conditional  sale,  al- 
though tbd  instrument  be  not  recorded,  so  as 
to  be  valid  against  creditors  and  purchasers." 

2  Jones,  Liens,  §  1524. 

The  prior  mortgagee  should  be  a  party.  Or- 
dinarily, or  where  a  subsequent  lienor  only 
seeks  to  sell  the  equity  of  redemption,  ppor 
incumbrancers  may  not  be  necessary  parties. 
But  where  the  effort  is  to  obtain  a  sale  of  the 
entire  property  or  estate,  and  not  merely  of  the 
equity  of  redemption,  the  prior  incumbrancers 
should  be  made  parties. 

Jerome  v.  McOarter,  94  U.  S.  735  (24  L.  ed, 
136). 

Messrs.  C  R«  Head  and  Morris  &  An- 
derson* for  complainant. 

Jackson,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  bill  in  this  case  seeks  to  have  declared 
and  enforced  a  mechanic's  lien  on  and  against 
certain  mill  property  in  Gallatin,  Tennessee, 
for  the  purpose  of  compelling  payment  for  cer- 
tain mill  machinery  and  improvements  made 
and  placed  upon  said  property  by  complainant 
under  special  contract  with  the  defendants  or 
the  owners  thereof. 

After  setting  out  the  contract  under  which 
the  machinery  was  furnished  and  the  Improve- 
ments made,  the  bill  states  that  complainant 
retained  the  title  to  the  machinery  until  ths 
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flame  was  f uU j  paid  for,  and  reserved  the  right, 
in  the  event  defendants  made  default  in  pay- 
inent,  to  take  possession  of  and  remove  the 
same  without  legal  process. 

It  was  further  stated  that  certain  parties  had 
a  vendor's  lien  on  the  property  or  mill  lot  to 
secure  the  balance  of  purchase  money  due 
th'ireon,  and  that  another  party  held  a  mort- 
gage upon  the  premises.  The  persons  holding 
said  vendor's  lien  and  mortgage  are  not  made 
parties  to  the  suit 

The  defendants  demur  to  the  biU,  alleging  as 
grounds  of  demurrer  that  complainant  has  a 
plain,  adequate,  and  complete  remedy  at  law, 
— that  any  mechanic's  lien  which  it  might  have 
had  upon  the  described  premises  was  waived  by 
xetainmg  the  title  to  the  machinery  f  umishea, 
and  that  the  persons  having  and  holding  the 
express  vendor's  lien  upon  the  property,  to- 
gether with  the  holder  of  the  mortgage  thereon, 
were  necessary  parties  to  the  suit. 

It  is  not  alleged  in  the  bill  that  complainant 
gave  any  notice  to  the  holders  of  the  vcndor^s 
Hen  and  mort&rage  as  provided  by  law  (§g  2742, 
2748,  Tenn.Code,  M.&  Y.  ed.),80  as  toassert  any 
priority  of  right  over  said  liens,  nor  does  the 
Dill  clsum  any  lien  or  right  prior  to  said  vend- 
or's and  mortgagee's  liens. 

The  holders  of  these  liens  might  have  been 
made  parties  to  the  suit.  They  would  not 
have  been  improper  parties,  but  they  are  not 
necessary  or  indispensable  parties.  Whatever 
rights  complainant  may  be  able  to  assert  and 
enforce  agsanst  the  particular  premises  will  be 
in  subordination  to  their  liens.  Complainant 
under  the  present  form  and  scope  of  its  bill 
ican  only  subject  the  interests  whidi  defendants 
have  in  and  to  the  property  without  prejudice 
to  the  rights  of  those  holding  the  vendors  and 
mortgagee's  liens. 

The  last  ground  of  demurrer  cannot  therefore 
be  sustained.  The  relief  sought  by  complain- 
ant does  not  involve  the  rights  of  the  absent 
lien  claimants. 

The  material  question  raised  by  the  first  and 
flecond  grounds  of  demurrer  is  this:  Did  the 
retention  of  title  to  the  machinery  until  the 
same  was  fully  paid  for,  with  the  right  re- 
served, in  case  of  default  in  making  payment 
on' the  part  of  defendants,  to  take  possession 
and  remove  said  machinery  without  legal  pro- 
cess, operate  as  a  waiver  of  the  statutory  lien, 
given  in  such  cases  ? 

The  statutory  lien  is  given  upon  any  lot  of 

f  round  or  tract  of  land  upon  which  a  house 
as  been  constructed  or  fixtures  or  machinery 
have  been  furnished  or  erected,  or  improve- 
ments made  by  special  contract  with  .the  own- 
ers of  the  premises,  in  favor  of  the  mechanic, 
undertaker,  founder  or  machinist  who  does 
the  work,  or  furnishes  the  material,  or  puts 
thereon  fixtures,  machinery  or  material  of 
either  wood  or  metal. 

The  case  made  by  the  bill  comes  within  the 
letter  of  the  statute  and  clearly  confers  upon 
complainant  a  lien  upon  the  premises  so  far  as 
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defendants'  ri^ht,  title  and  interest  therein  is 
concerned,  which  may  be  enforced  in  a  court 
of  equity,  if  the  retention  of  title  to  the  ma- 
chinery until  paid  for  does  not  have  the  effect 
and  operation  of  waiving  such  statutory  lien. 

The  retention  of  title  till  payment  was  made 
for  the  machinery  was  in  no  way  inconsistent 
with  the  statutory  lien  given  upon  the  lot  of 
ground  or  tract  of  land.  The  purpose  of  the 
stipulation  was  to  secure  the  payment  of  the 
purchase  money  to  be  paid  for  the  machinery. 
The  retention  of  title  was  in  the  nature  of  a 
specific  lien  upon  the  identical  machineiy  fur- 
nished. It  was  not  inconsistent  with  the  lien 
given  by  the  statute  upon  the  premises  on 
which  the  machinery  was  placed  or  erected. 
Nor  does  it,  as  matter  of  law,  show  any  Inten- 
tion  of  waiving  the  latter  lien.  Retaining  title 
as  a  means  of  securing  payment  on  the  part  of 
defendants  did  not  impose  upon  complainant 
any  duty  or  obligation  to  assert  such  title  by 
resuming  possession  of  the  machinery.  Com- 
plainant could  still  look  to  defendants  person* 
ally  for  the  payment  of  the  purcliase  price  of 
the  machinery,  and  to  any  and  all  other 
remedies  conferred  by  law  to  enforce  its  pay- 
ment. 

Instead  of  being  inconsistent,  it  was  merely 
additional  security  to  that  provided  by  the 
statute.  It  certainly  does  not  establish,  as 
matter  of  law,  that  in  thus  retaining  title  to  the 
machinery  complainant  has  waived  its  statutory 
lien  upon  the  lot  of  ground  or  premises  on 
which  the  machinery  was  placed. 

In  Chicago  &  A.  B,  Co.  y.  Union  Rolling 
MiU  Go.  109  U.  8.  719,  720  [27  L.  ed.  1088],  it 
was  held,  where  the  contract  of  sale  stipulated 
and  provided  for  an  express  lien  upon  the  rails 
furnished,  that  there  was  no  waiver  of  the 
statutory  lien  given  under  and  by  the  laws  of 
Illinois,  which  contain  substantially  the  same 
provisions  upon  the  subject  of  mechanic's  liens 
as  the  Tennessee  statute. 

But,  without  looking  to  outside  authorities, 
the  Tennessee  decisions  do  not,  as  we  think, 
support  the  proposition  contended  for  by  the 
demurrants.  It  is  clearly  intimated,  if  not 
settled,  by  the  cases  of  Anihony  v.  Smith,  9 
Humph.  608,  and  Fogg  v.  Bogers,  2  Coldw. 
290,  tnat  this  doctrine  of  waiver  by  taking 
security  does  not  apply  where  the  vendor  re- 
tains the  legal  title,  or,  what  is  the  same  thin^ 
in  effect,  expressly  reserves  or  creates  an  ex- 
press Hen  on  the  property  sold. 

The  bill  in  the  present  case  having  been  filed 
within  the  time  prescribed  by  the  statute,  and 
the  averments  thereof  not  disclosing  any 
waiver,  as  matter  of  law,  of  the  statutory  lien 
given  complainant,  we  think  the  first  and 
second  grounds  of  demurrer  are  not  well  taken, 
and  should  be  disallowed. 

It  is  accordingly  ordered  and  adjudged  that 
defendants  Mid  demurrer  to  the  same  i$  hereby 
oterruled  and  dieaUowed  at  defendants  costs/ 
and  drfendants  are  cUlotoed  thirty  days  teithin 
which  to  answer  the  biU. 
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CALIFORNIA  SUPREME  COURT. 


Thomas  JENNINGS 

V, 

Tbe  BANK  OF  CALIFORNIA,  J^. 

(....OeO.....) 

1.  WhereaeertmcateofBtoekofalMuik 
states  on  its  fkce  that  it  Js  txansf erabie  only 
on  the  books  of  the  bank  upon  compUanoe  with 
the  oondltion,  on  its  back,  that  the  transfer  will 
not  be  made  until  after  payment  jof  ail  Indebted- 
nosB  due  the  bank  by  the  person  in  whose  name 
the  stock  stands  on  such  books,  except  with  the 
written  consent  of  the  president  or  cashier,  the 
bank  has  an  equitable  lien  on  the  stock  for  the 
sum  due  it  by  such  x>erBon. 

8*  In  the  absence  of  a  statutory  prohi- 
bition, a  loan  of  money  by  a  corporation  on  its 
own  capital  stock  is  not  ultra  vires.  There  is  no 
difference  in  principle  between  such  a  case  and 
one  where  the  loan  is  made  on  an  agreement  that 
the  stock  shall  stand  upon  the  books  as  security 
for  the  indebtedness. 

8.  The  acceptancey  without  objection*  of 
a  certificate  contalnmg  such  a  condition,  and 
the  subsequent  borrowing  of  money  from  the 
bank  without  anything  to  ezdude  the  idea  that 
the  condition  was  to  be  binding,  amounts  to  an 
assent  to  it,  as  to  such  loan,  and  creates  an  im- 
plied contract  that  the  stock  is  to  stand  as  secu- 
rity for  the  loan  from  which  an  equitable  lien 
arises  in  favor  of  the  bank. 

4.  The  fii«t  that  there  is  no  by-law  of  the 
bank,  nor  resolution  of  the  directors,  authoriz- 
ing such  a  condition  in  the  oertiflcate,  is  imma- 
terial, so  far  as  the  contract  of  loan  is  concerned. 
The  ofBoer  of  the  bank,  its  president  or  cashier, 
making  the  loan,  must  be  held  to  have  had  au- 
thority to  arrange  its  terms. 

6.  By-laws  of  the  bank*  subsequently 
adratedy  that  certificates  of  its  stock  shall  be 
transerable  by  indorsement  and  delivery  there- 
of, the  transfer  to  be  complete  and  binding  on 
the  bank  only  when  recorded  on  its  books,  and 
which  do  not  provide  for  any  lien,  do  not  forbid 
the  contract  for  a  lien  upon  shares  to  secure  a 

.  loan  to  a  stockholder,— the  lien  is  independent  of 
the  by-laws. 

6.  That  there  is  no  usa^e  of  the  bank 
fi*om  vrhich  such  a  lien  can  arisot  and 
that  the  bank  has  never  insisted  upon  any  lien 

'  upon  stock,  except  in  this  case,  is  immaterial; 
the  contract  is  not  based  upon  usage. 

7*  The  bank  does  not  waive  its  lien  by 

not  having  usually  Insisted  upon  it  where  the 
shareholder  is  in  good  standing. 

8.  Where  such  stocsk  is  asst^^ed  by  a 
debtor  to  the  bank,  without  the  transfer 
being  entered  on  its  books  and  without  the  con- 
sent of  its  president  or  cashier,  the  assignee,  as 
against  the  bank,  has  not  the  .legal  title,  and  is 
not  protected  by  the  rule  as  to  bona  fide  pur- 
chasers for  value.  Gal.  Civ.  Code,  §  dSiL  The  con- 
dition of  the  certificate  is  sufScient  to  put  such 
purchaser  on  inquiry  and  he  takes  an  equity,  in- 
ferior to  that  of  tbe  bank. 

9.  The  lien  of  the  bank  eztendsto  advances 
made  after  the  transfer,  where  the  assignee  has 
given  no  notice  of  the  transfer,  but  allowed  his 
assignor  to  draw  the  dividends  and  act  as  owner. 

10.  The  equities  of  the  bank,  in  such 
ease*  constitute  an  equitable  defense  to  an  ac- 
tion by  the  assignee  of  the  stock  for  damages 
for  its  refusal  to  make  a  transfer  of  the  stock  on 
Itibooha 
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J    (May  20, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  tbe  City  and  County 
of  San  Francisco  in  favor  of  plaintiff  in  an  ac- 
tion for  dama^  for  refusal  of  defendant  to 
transfer  upon  its  books  certain  shares  of  its 
capita]  stock.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Mewrs.  Newland»  Allen  &  Herrin  for 
appellant 

Messrs,  Lloyd  ft  Wood*  for  respondent: 

Under  the  provisions  of  Uie  Civil  Code,  n^ 
lien  on  tbe  shares  of  a  stockholder  for  his  in- 
debtedness to  the  corporation  can  be  acquired 
or  held  by  the  corporation  except  by  means  of 
a  by-law  adopted  by  the  stockholders  for  the 

Th^as  V.  West  Jersey/  B.  Co.  101  U.  S.  71, 
82  (25  L.  ed.  950,  952);  Union  Water  Co.  y. 
Murphif's  Flat  Fluming  Co,  22  Cal.  628. 

The  power  of  corporations  is  deriv^l  only 
from  the  Act,  grant,  charter,  or  patent. by 
which  they  are  created. 

Salem  MiU  Dam  Corp,  v.  Bopes,  6  Pick.  82; 
Bank  of  Attica  v.  Manufaetwrers  A  T.  Bank, 
20  N.  Y.  501. 

In  the  case  of  DriscoU  v.  West  Bradley  db  C, 
Mfg,  Co.  59  N.  T.  96,  and  which  was  cited 
with  approval  by  this  court  in  Anglo- Ca^if or- 
nia  Bank  v.  Granger's  Bank,  68  Cal,  365,  the 
Court  of  Appeals  of  New  York  said:  **  If  the 
by-law  is  potential  it  gives  a  summary  remedy 
to  the  defendant.  .  .  .  Hence  if  the  defend- 
ant  is  to  maintain  this  by-law,  it  must  point 
out  the  authority  either  in  its  articles  of  asso- 
ciation, and  show  that  they  are  authorized  by 
law,  or  in  some  statute." 

The  present  attempt  to  establish  a  lien  on 
personal  property  follows  a  course  wholly  un- 
known to  the  Code,  and  must,  for  that  reason 
alone,  be  unsuccessful* 

Gastner  v.  Patterson,  28  Cal.  299. 

The  courts  have  no  right,  no  power,  to  ex- 
tend the  statute  by  construction  so  as  to  include 
property  not  mentioned  in  it. 

Duficy  V.  ShieldB,  68  CaL  882;  Anglo-Cali- 

fomia  Bankv.  Granger's  Bank,  63  Cal.  859; 

BuUard  v.  National  Eagle  Bank,  85  U.  S.  IS 

Wall.  589  (21  L.  ed.  923);  DnseoU  v.   Wetft 

Bradley  A  C,  Mfg,  Co.  59  N.  Y.  96. 

A  bylaw  can  establish  a  restraint  upon 
transfer  until  the  stockholder's  debt  is  paid. 

Pendergast  v.  Bank  of  Stockton,  2  Sawy.  108; 
Peoples.  Crockett,  9  Cal.  112;  First  Nat  Bank 
V.  Lanier,  78  U.  S.  11  Wall.  869  (20  L.  ed. 
172);  Bullard  v.  Nat.  Ekigle  Bank,  85  D.  S. 
18  Wall.  589  (21  L.  ed.  928). 

Counsel  for  appellant  cite  several  cases 
which  do  not  justify  tbe  acceptance  of  the  rule 
which  they  seek  to  have  this  court  announce. 

Vansands  v.  Middlesex  Co.  Bank,  26  Conn. 
144;  Wain  v.  Bank  of  North  America,  8  Serg. 
&  R  78;  Leggett  v.  Bank  qf  Sing  Sing,  24  ft. 
Y.  283;  TuUle  v.  Walton,  1  Ga.  48. 

A  contract,  whether  express  or  implied,  can- 
not be  made  by  which  a  lien  upon  shares  of 
stock  out  of  the  possession  of  the  corporation 
can  be  sustained. 

Such  a  contract  woidd  be  Invalid,  and  there- 
fore unlawf  uL 


See  also  48  L.  R.  A.  107. 
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Civ.  Code,  §  1667,  provides:  That  is  not  law- 
fal  which  is  Q)  contrary  to  an  express  provis- 
ion of  law;  (2)  contrary  to  the  policy  of  ex- 
press law,  though  not  expressly  prohibited. 

See  Moore  v.  Bank  of  Uommeree,  52  Mo.  877, 
879. 

A  banker  has  a  general  lien,  dependent  on 
possession,  upon  all  property  belonging  to  a 
customer  for  the  balance  due  to  him  from  such 
customer  in  the  course  of  the  business. 

Code  Civ.  Proc.  g  18:  Anolo-Californian 
Bank  v.  Oranffet^s  Bank,  68  Cal  869. 

Ha^et  C,  delivered  the  following  opinion : 
Action  for  damages  for  the  refusal  of  the  de- 
fendant to  make  a  transfer  upon  its  books  of 
certain  stock  to  the  plaintiff.  Judgment  for 
plaintiff.  Defendant  appeals.  The  material 
facts  are  as  follows:  In  1879  one  Bowman  be- 
came the  owner  of  certain  stock  in  the  bank, 
and  this  stock  was  transferred  to  him  upon  the 
books  of  the  corporation.  The  Certificate  was 
AS  follows: 

No.  181. 

This  is  to  certify  that  A.  W.  Bowman,  of 
Ban  Francisco,  is  the  proprietor  of  sixty-seven 
shares  of  the  capital  stock  of  the  Bank  of  Cali- 
fornia, which  is  transferable  only  upon  the 
books  of  the  bank,  personally  or  by  attorney, 
upon  the  surrender  of  this  certificate,  after 
compliance  with  the  conditions  printed  on  its 
back, 
i^  San  Francisco,  October  21, 1879. 

S.  Franklin,  Secretary, 
Thomas  Brown,  Cashier, 
William  Alvord,  President. 

'  The  condition  referred  to  in  the  body  of  the 
certificate  was  as  follows:  "  No  transfer  of  the 
stock  described  in  this  certificate  will  be  made 
upon  the  books  of  the  bank  until  after  the  pay- 
ment of  all  indebtedness  due  the  baok  by  the 
person  in  whose  name  the  stock  stands  on  the 
Dooks  of  the  bank,  except  with  the  written 
consent  of  the  president  or  cashier." 

There  was  no  Iw-law  of  the  corporation,  nor 
any  resolution  of  the  board  of  kiirectors,  au- 
thorizing the  insertion  of  such  a  condition  in 
the  certificate;  but  from  the  time  of  the  organ- 
ization of  the  bank,  in  1864,  such  a  condition 
was  always  inserted,  although  the  bank  had 
never  refused  to  make  transfer  by  reason  of  the 
indebtedness  of  a  stockholder,  except  in  the 
present  instance.  It  does  not  appear,  however, 
that  occasion  for  such  refusal  had  ever  arisen. 
Bowman  received  the  stock  without  objection. 
He  was  a  depositor  of  the  bank  at  the  time,  and 
on  May  4,  18S3,  was  indebted  to  the  bank  on 
overdrafts  in  upwards  of  $80,000.  On  that 
dav  he  transferred  his  stock  to  the  plaintiff  for 
value,  and  indorsed  and  delivered  the  certifi- 
cates to  him.  No  notice  of  this  transfer  was 
given  to  the  bank  until  October  16, 1884,  when 
Sie  plaintiff  demanded  a  transfer  of  the  stock 
to  him  upon  the  books.  In  the  mean  time  the 
bank  continued  to  pay  the  quarter-yearly  divi- 
dends to  Bowman,  and  to  lend  him  money  on 
overdrafts.  On  October  18,  1884,  which  was 
two  days  before  the  notice  of  the  transfer.  Bow- 
man owed  the  bank  $98,786.  This  indebted- 
ness was  subsequently  reduced  to  $80,894.75, 
which  sum  remains  due.    The  bank  refused  to 
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transfer  the  stock  to  the  plaintiff  upon  Its  books 
until  Bowman's  indebtedness  to  it  was  dis- 
charged. 

1.  As  between  Bowman  and  the  bank,  we 
think  that  the  latter  had  an  equitable  lien  upon 
the  stock  for  the  sum  due  to  iL  The  counsel 
for  the  respondent  makes  several  points  in  this 
regard. 

(a)  It  is  argued  that  the  terms  upon  which 
shares  of  stock  may  be  transferred  are  pre- 
scribed by  the  statute,  and  that  the  corporation 
had  no  power  to  annex  other  conditions.  So 
far  as  the  power  of  corporate  legislation  is  con- 
cerned, this  may  be  conceded,  and  it  may  bo 
assumed,  for  the  purpose  of  the  case,  that  a 
corporation  could  not  make  a  by-law  which 
would  operate  in  and  of  itself  to  create  a  lien 
upon  the  stock  for  the  indebtedness  of  the 
stockholder.  But  the  power  to  legislate  is  one 
thing,  and  the  power  to  contract  is  quite  an- 
other. 

In  the  language  of  Angell:  "  What  may  be 
bad  as  a  by-law,  as  against  common  right,  may 
be  good  as  a  contract;  since  a  man  may  part 
with  a  common  right  voluntarily  of  which  it 
would  be  impolitic  and  unjust  to  deprive  him 
by  a  by-law  passed  without  his  assent,  or,  per- 
haps, knowledge,  by  those  who  might  not  know 
or  would  not  consult  his  individiud  interests." 
Ang.  Corp.  8th  ed.  g  842. 

And  to  say,  as  is  said  by  the  learned  coun- 
sel, that  no  additional  limitation  can  be  added 
by  contract  in  a  particular  case,  seems  to  us  to 
be  going  altogether  too  far.  No  statute  has 
been  called  to  our  attention  which  prohibits  a 
corporation  like  the  defendant  from  lending 
money  on  its  own  capital  slock,  and.  In  the  af 
sence  of  such  a  prohibition,  we  think  that  such 
a  loan  is  not  ultra  vires.  If  this  be  so,  it  can- 
not be  doubted  that,  if  the  authorized  officers 
of  the  bank  had  taken  the  certificate  in  pledge 
for  the  indebtedness,  the  bank  would  have  had 
a  lien  thereon,  and,  having  such  a  lien,  could 
not  be  compelled  to  transfer  the  stock  until  the 
indebtedness  secured  by  the  lien  had  been  dis- 
charged; and  we  can  see  no  difference  in  prin- 
ciple between  the  case  put  and  one  where  the 
loan  is  made  upon  an  agreement  that  the  stock 
shall  stand  upon  the  books  as  securitv  for  the 
indebtedness.  The  only  possible  difference  is 
in  the  kind  of  security  taken,  and  this  does  not 
affect  the  question. 

Then  was  there  a  contract  for  an  equitable 
l}en?  We  think  that  such  a  contract  must  be 
implied  from  the  conduct  of  the  parties.  We 
do  not  say  that  the  mere  acceptance  by  the 
stockholder  of  the  certificate  without  objection 
would  constitute  a  contract,  in  the  abrtenoe  of 
subsequent  dealings  with  reference  thereto.  It 
is  not  necessary  to  express  an  opinion  upon 
such  a  case;  but  we  think  that  the  acceptance, 
without  objection,  of  the  certificate  containing 
such  a  condition,  and  the  subsequent  borrow- 
ing of  money  from  the  bank  without  anything 
to  exclude  the  idea  that  the  condition  was  to 
be  binding,  amounts  to  an  assent  to  it,  so  far  as 
the  particular  loan  was  concerned,  and  that  a 
contract  is  to  be  implied  that  the  stock  was  to 
stand  upon  the  books  as  security  for  the  loan. 
"  An  implied  contract  is  one,  the  existence  and 
terms  of  which  are  manifested  by  conduct'' 
(Civ.  Code,  §  1621),  or,  in  the  langusge  of  a 
learned  writer,  "is  inferred  from  the  conduct. 
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situation,  dr  mutual  relations  of  the  parties, 
aud  enforced  by  (he  law  on  the  ground  of  jus- 
lice."    Met.  Cont.  4. 

In  tho  present  case  ever^  consideration  of 
iustice  leads  to  the  implication  of  an  agreement 
for  security.  The  stockholder  knew  from  the 
conditions  of  the  certificate  of  the  terms  upon 
which  he  could  borrow  iiK>ney  from  the  bank. 
With  such  knowledge,  he  Dorrowed  the  money 
without  raising  any  objection  to  the  terms,  and 
we  think  that  be  must  be  held  to  have  assented 
to  them  and  to  be  bound  by  them;  and  the  re- 
sult of  the  contract  so  made  is  the  creation  of 
an  equitable  lien  in  favor  of  the  bank. 

In  WcUn  ▼.  Bank  of  North  America,  8  Serg. 
&  R  89,  which  was  an  action  like  the  one  be- 
fore us,  there  was  no  by-law  or  written  regula- 
tion of  the  board  giving  a  lien  upon  the  stock, 
but  the  court  held  that  a  lien  arose  from  the 
borrowing  of  money  from  the  bank  with  knowl- 
edge of  its  usage  in  that  regard,  and  said:  "A 
course  of  dealing,  a  usage,  an  understanding, 
a  contract,  express  or  implied,  is  the  law  of  the 
parties  and  a  law  to  them,  provided  they  are 
not  repugnant  to  the  charter  or  the  laws  of  the 
land.  •  .  .  The  understood  notice  to  Mr.  Wain, 
his  continuing  to  deal  with  tbe  bank,  with  f  nil 
knowledge  oi  this  term  and  condition,  is  equal- 
ly binding  on  him  and  the  present  plaintins  as 
ff  it  were  a  written  regulation,  a  by-law,  a  pro- 
vision in  the  charter,  or  clause  inserted  in  the 
very  certificate  of  stock.  The  bank  had  an  un- 
doubted right  to  say  to  any  stockholder,  '  We 
discount  your  note,  but  remember,  until  it  is 
paid,  we  shall  hold  your  stock  in  security.. 
Tou  shall  not  be  permitted  to  transfer  it  until 
you  pay  us.'  .  Call  this  answer  of  the  bank 
what  vou  please, — ^lien,  set-off,  le^  or  equita- 
ble, pledge,  retainer,  stoppage,  course  of  deal- 
^&  genera]  uudertaking,  usage,  contract,  ex- 
press or  implied, — it  is  a  bar,  in  law  and  equity, 
to  this  action." 

The  case  of  VanmndM  v.  Middiesex  Co,  Bank, 
26  Conn.  144,  is  precisely  in  i)oint.  That,  like 
the  present  case,  was  an  action  for  damages  for 
tbe  refusal  to  transfer  stock  upon  the  books  of 
a  corporation.  It  was  conceded  that  no  lien 
upon  the  stock  was  dven  to  the  bank,  ei^er 
by  the  by-laws  or  by  the  chapter  or  by  statute, 
xhe  certificates  of  stock,  however,  contained  a 
condition,  like  that  in  tbe  case  before  us,  to  the 
effect  that  tbe  transfer  upon  the  books  should 
be  subject  to  the  indebtedness  of  the  stockhold- 
er. Tbe  court  held  that  the  acceptance  of  such 
a  oertificale  without  objection,  and  a  subse- 
quent loan  by  means  of  the  discount  of  a  note, 
effected  a  contract  which  created  an  equitable 
lien  for  the  amount  of  the  indebtedness.  And 
Storrs,  C%.<7.,  delivering  the  opinion,  said:  **To 
consider  it  otherwise  than  as  an  agreement 
would  be  to  disregard  the  plain  intention  of  the 
parties,  which  courts  will  always,  if  possible, 
curry  into  effect,  and  to  sanction  the  perpetra- 
tion  of  a  fraud  on  tbe  defendants.  Smith  hav- 
ing received  the  certificate  proffered  to  him  by 
the  defendants  with  that  restriction,  neither  he 
nor  his  assignee  should  be  permitted  to  deny 
his  assent  to  it,  and  that  would  be  sufficient  to 
constitute  an  agreement.'' 

(9)  It  is  urged  that  the  fact  that  there  was  no 
by-law,  and  no  action  by  the  board  of  direct- 
ors, is  fatal  to  the  existence  of  an  agreement 
or  lien;  in  other  words,  that  the  action  of  the 
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president,  cashier  and  secretary,  in  putting 
such  a  condition  in  the  certificate,  was  unau- 
thorized. But,  so  far  as  tbe  contract  between 
the  borrower  and  lender  is  concerned,  we  think 
that  this  is  immaterial.  It  might,  perhaps,  be 
argued  that  the  fact  that  the  condition  was  in- 
serted in  every  certificate  of  stock  since  the  or- 
ganization of  the  bank  shows  that  the  proceeding 
was  sanctioned  by  the  board,  although  there 
was  no  formal  authorization  of  it;  for  under 
such  circumstances  it  cannot  be  supposed  that 
the  board  was  ignorant  of  it.  But,  waiving 
this,  the  officers  from  whom  Bowman  obtained 
his  loan  must  be  held  to  have  had  authority  to 
arrange  the  terms  of  the*  loan.  The  officers 
who  transact  the  ordinary  business  of  a  corpo- 
ration are  presumed  to  have  authority  to  do  all 
acts  which  are  usual  and  incidental  thereto. 
McKieman  v.  Lenssen,  66  Cal.  68,  64;  DonneU 
V.  Levns  Co,  8av,  Bank,  80  Mo.  171;  BeynoldM 
V.  Collins,  78  Ala.  97;  Case  v.  Citizens  Bank, 
100  U.  S.  466  [26  L.  ed.  698]. 

And  the  authority  to  arrange  the  security 
upon  which  a  loan  is  to  be  made  is  certainly  in- 
cidental to  the  making  of  the  loan  itseli;  so 
that,  even  if  the  party  who  obtained  the  loan 
could  raise  a  question  as  to  the  authority  of  the 
officers  with  whom  be  dealt,  it  must  beheld  that 
there  was  ample  authority,  so  far  as  the  par- 
ticular case  is  concerned. 

{c)  It  is  contended  that  the  bank,  by  its  by- 
laws subsequently  adopted,  modified  the  force 
of  the  stipulation  contained  in  the  certificate. 
This  contention  is  based  upon  the  fact  that  the 
bank  reorganized  under  the  Code,  and  adopted 
by-laws  which,  after  providing  for  the  issu- 
ance of  certificates  of  stock,  declare  that  * 'these 
certificates  shall  be  transferable  by  indorsement 
and  delivery  thereof,  the  transfer  to  be  com- 
plete and  binding  upon  the  bank  only  when 
recorded  upon  the  books  of  the  bank,"  and  do 
not  provide  for  any  lien  such  as  is  claimed 
here.  But  we  see  nothing  in  this  which  for- 
bids the  contract  for  a  lien  upon  particular 
shares  to  secure  a  loan  to  a  stockholder,  or 
which  requires  a  transfer  of  the  shares,  not- 
withstanding the  existence  of  such  a  lien.  It 
would  have  been  an  unnecessary  precaution 
to  have  added  to  said  by-law  the  words  "but 
no  such  transfer  shall  be  made  in  cases  where 
the  bank  acquires  by  contract  a  lien  upon  the 
stock." 

As  we  have  stated  'above,  the  lien  is  inde- 
pendent of  the  by-laws,  and  there  is  nothing 
m  them  which  forbids  the  acquirement  of  a 
lien  in  the  manner  specified. 

(eO  It  is  said  that  there  was  no  usage  from 
which  a  lien  could  arise;  that,  as  a  matter  of 
fact,  the  bank  never  insisted  upon  any  lien 
upon  a  shareholder's  stock,  except  in  this  sin- 
gle case.  But,  while  we  have  cited  a  case  to  ^ 
show  that  a  contract  could  arise  from  dealing 
with  reference  to  a  known  usage,  as  being  an 
analogous  case,  we  have  not  placed  the  matter 
upon  the  ground  of  usage.  Our  opinion  pro- 
ceeds upon  the  proposition  that  the  acceptance 
of  the  certificate  of  stock  containing  the  condi- 
tion in  question,  and  the  subsequent  borrow- 
ing of  money,  without  anything  to  exclude  the 
idea  that  the  condition  was  to  govern,  creates 
an  imi)lied  contract  from  which  an  eouitable 
lien  arises.  This  was  the  ^ound  of  decision 
in  the  Connecticut  case,  which  expressly  states 
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that  it  did  not  proceed  on  the  ground  of  usage. 
We  should  reach  the  same  conclusion  if  this 
had  been  the  only  certificate  and  transaction 
of  the  kind  which  had  ever  occurred.  Nor  can 
it  be  said  that  there  was  any  usai^  against  such 
a  transaction;  for,  while  this  was  the  only  in- 
stance in  which  the  lien  was  sought  to  be  en- 
forced, it  does  not  appear  to  have  been  nec- 
essary to  insist  on  it  m  any  other  case.  For 
aught  that  appears  to  the  contrary,  the  other 
shareholders  may  have  all  been  able  to  dis- 
charffe  their  indebtedness,  if  any  existed,  and 
may  have  in  fact  done  so. 

{e)  It  is  argued  that  the  bank  waived  its  lien 
by  lending  money  upon  the  personal  credit  of 
the  stockholder;  but  there  is  nothing  in  the  rec- 
ord which  shows  that  the  advances  were  made 
upon  personal  credit  alone.  The  findings  do 
not  so  state.  It  appears  from  the  statement  on 
motion  for  new  trial  that  the  cashier  said  in 
the  course  of  his  testimony:  "If  a  party  is  in 
good  standing,  we  don't  question  his  right  to  a 
transfer.  "We  waive  it  by  transferring.  We  do 
not  pretend  to  claim  the  right  to  refuse  a  trans- 
fer against  a  shareholder  in  j^ood  credit."  This 
is  the  only  thing  which  we  und  in  the  evidence 
in  relation  to  the  matter.  It  certainly  does  not 
show  that  the  advances  in  this  case  were  made 
on  personal  credit  alone;  for,  aside  from  any 
other  reason,  it  does  not  appear  that  the  share- 
holder was  "in  good  credit."  This  cannot  be 
inferred  from  the  mere  fact  that  he  was  allowed 
a  large  overdraft;  for  it  may  be  that  this  was 
allowed  in  view  of  the  lien  upon  the  stock.  It 
mav  be  that  his  credit  was  not  gpod  enough  for 
so  large  an  advance  without  taking  into  consid- 
eration the  security  upon  the  stock;  and,  unless 
it  appeared  that  the  advances  were  made  on 
personal  credit  alone,  or  on  some  other  secu- 
rity, without  reference  to  the  stock,  there  would 
be  no  waiver.  See,  generally.  Union  Bank  v. 
Laird,  15  U.  S.  2  Wheat.  890  [4  L.  ed.  269]. 

2.  The  assignee  of  Bowman  is  not  protected 
by  the  rule  as  to  bona  fide  purchasers  for  value. 
Without  considering  the  question  as  to  the  ne- 
gotiability of  certificates  of  stock,  it  is  suffi- 


cient to  say,  in  the  first  place,  that,  as  against 
the  bank,  the  plaintiff  was  not  the  assignee  of 
the  legal  title.  The  Code  provides  uiat  the 
transfer  by  indorsement  and  delivery  of  the  cer- 
tificate "is  not  valid,  except  between  the  par- 
ties, until  the  same  is  entered  upon  the  books/' 
etc.    Oiv.  Code,  |  824. 

As  against  the  bank,  therefore,  the  assignee 
took  a  mere  equity'  which  must  yield  to  the 
superior  equity  of  the  defendant.  Vamands 
V.  Middlesex  Co.  Bank,  26  Conn.  158, 154;  Tay- 
lor V.  Weston^  Cal.  584;  BtdMnB  v.  Phenix 
F.  Ins.  Co,  8  Falge,861;  Union  Bankv.  Laird, 
15  Cr.  S.  2  Wheat.  898  [4  L.  ed.  269J;  McCready 
V.  Rumsey,  6  Duer,  582. 

In  the  next  place,  the  condition  in  the  certifi- 
cate was  sufficient  to  put  the  plaintiff  upon  in- 
quiry. 

The  case  of  AngUhCal\fomian  Bank  ▼. 
Qran^er^i  Bank,  68  Cal.  862^  is  not  in  conflict 
with  this.  There  no  condition  was  embodied 
in  the  certificate,  and  the  by-law  relied  upon 
was  not  referred  to  therein  or  printed  thereon. 
Kor  is  the  plaintiff  in  any  better  position  as  to 
advances  made  after  the  transfer;  for,  accord* 
ing  to  the  terms  of  the  certificate,  the  indebt- 
edness secured  was  that  "of  the  person  in  whose 
name  the  stock  stands  on  the  books  of  the 
bank,"  and  the  plaintiff  gave  no  notice  of  the 
transfer,  but  allowed  his  assignor  to  continue 
to  draw  the  dividends  and  to  act  as  owner. 
The  equities  of  the  bank  were  specially  set  up 
in  the  answer,  and  constitute  an  equitable  de- 
fense to  the  action.  The  findings  contain  all 
the  material  facts.  We  therefore  advise  that 
the  judgment  and  order  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  judg 
ment  for  the  defendant 

We  concur: 

Belcher,  O.  0,,;  Oibson,  (7. 

Per  Curiam:  For  the  reasons  given  in  the 

foregoing  opinion,  the  judgment  and  order  are  re- 

versed,  and  cause  remanded,  with  direction  to  the 

I  court  below  to  enter  judgment/or  the  drfendanL 
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FINING CO.  et  al.,  Appts,, 

V. 

Horace  A.  W.  TABOR  et  al 
(-...Colo ) 

1.  An  a^rency  cannot  be  established  by 
declarations  of  the  agent  himself.  A  oom- 
plaint  siffned  and  verified  by  plaiDtiils*  a^nt  and 
another  party,  in  another  suit,  is  not  admissible 
to  show  that  plaintiffs  are  not  the  owners  of  the 
property  sued  for,  though  admissible  to  impeach 
^e  affent*8  testimony. 

8.  A  defendant  in  an  action  of  trover 

cannot  setup  the  title  of  a  third  person,  unless  he 
alleges-it,  and.  In  some  manner,  connects  himself 
with  it. 

%  A  party  calHng  a  witness  is  not  pre- 
cluded from  proving  we  truth  of  any  particular 
fact  by  any  other  competent  testimony. 

4«   A  license  <n?  consent  to  one  to  enter  on 
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property  cannot  bo  extended  by  inference  to  jns* 
tify  the  unlicensed  entry  of  others.  A  license  by 
one  Joint  owner  of  land  to  dig  ore  therein  only 
extends  to  his  interest  in  the  common  property* 
and  will  not  Justify  an  injury  to  the  entire  proi^ 
erty, 

6.  Under  the  Colorado  Sta^te*  the  Inten- 
tion  to  postpone  the  operation  of  a  deed  cannot 
be  proved  by  parol,  but  must  be  declared  in  the 
Instrument.  A  parol  agreement,  made  at  the 
time  of  the  conveyance,  that  the  possession  of 
the  property  conveyed  was  to  be  retained  by  the 
grantors  until  the  purchase  price  was  paid,  can- 
not be  shown  in  contaradiotion  of  the  deed. 

6»  The  final  certificate  obtained  on  the  pay- 
ment of  the  money  for  government  land  is  as 
binding  on  the  government  as  the  patent.  When 
the  patent  issues.  It  relates  back  to  the  entry,  and 
cannot  be  attacked  collaterally. 

7*  An  adverse  possession  of  land  must  be 
under  assertion  or  color  of  right  on  the  part  of 
the  possessor,  and  must  be  strictly  proved;  the 
color  must  arise  out  of  some  conveyance  pur-> 
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portliiff  to  oonvey  title.  There  oan  be  no  advene 
poflsesBlon  asalnat  the  ffovernment. 

8*  A  license  firom  the  fforemnieiit  to  enter 
l^d  Is  revoked  when  the  zee  paflses  from  the  gov- 
ernment to  another  party ;  and  a  mere  pooocoaory 
riffht,  under  such  license.  Is  void  against  the 
inrantee  of  the  govemment. 

9.  A  purdUMier  <^  ore  taken  from  land  by 
a  trespasser  acquires  no  title,  and  is  equally  li- 
able for  its  conversion  as  the  one  who  sold  it, 
though  ignorant  of  the  seller^s  want  of  title. 

10«  In  troTer  ftn*  the  oonversioii  of  ore 

sold,  the  damages  are  the  value  of  the  ore  when 
flist  severed  from  the  realty*  that  is,  the  value  of 
the  ore  sold,  less  the  cost  of  raising  it  from  the 
i^ine  after  it  was  broken,  and  haiiling  from  the 
mine  to  defendants  place  of  business.  Interest 
from  the  time  at  the  conversion  may  be  added,  as 
damages. 

(Bfay  28, 1889.) 

APPEAL  by  defendants  from  a  judgment  of 
the  Difltnct  Court  of  Lake  County  in  favor 
of  plaintiffs  in  an  action  in  the  nature  of  trover. 
Betersed, 

Statement  by  Reed,  C: 

Two  suits,  m  the  nature  of  actions  in  trover, 
brought  by  Horace  A.  W.  Tabor,  David  H. 
Moffatt,  Jacob  J.  B.  Du  Bois,  James  G.  Blaine, 
and  Jerome  B.  Chaffee, —  the  first  against 
Eddy,  James,  and  Grant;  the  second,  against 
the  Omaha  &  Grant  Smelting  &  Refining  Com- 
pany, in  which  it  appears  the  business  of  the 
lormer  defendants  was  merged.  Plaintiffs  al- 
leged that  they,  with  Charles  E.  Rider,  were 
the  owners  and  in  the  possession  of  the  mine  in 
the  County  of  Lake  known  as  the  "Maid  of 
Erin  Lode?'  and  as  survey  **Lot  No.  668,"  and 
''Mineral  Entry  No.  384,*^  from  the  Ist  day  of 
January,  1882,  until  the  11th  of  October,  1888. 
That  between  the  8d  of  July  and  the  81st  of 
August,  1888,  Thomas  Ovens,  Stanley  G. 
Wight  and  others  wrongfully  entered  upon  the 
property,  and  mined  and  tooK  out  a  large  quan- 
tity of  valuable  ore,  and  sold  the  same  to  the 
defendants,  who  converted  it  to  their  own  use; 
and  that  the  ore  so  mined,  sold,  and  purchased 
by  the  defendants  was  of  the  value  of  $25,000 
over  and  above  the  cost  of  mining,  raising, 
hauling,  and  treating.  That  about  the  9th  day 
of  March,  1886,  the  plaintiff  Jerome  B.  Chaffee 
died,  and  David  H.  Moffatt  became  executor. 
That  on  or  about  the  20th  of  November,  1885, 
Charles  E.  Rider  sold  and  transferred  to  David 
H.  Moffatt  his  cause  or  causes  of  action  in  the 
premises,  and  that  the  defendants  mixed  and 
confused  the  ores  of  plaintiffs  with  other  ores, 
destroyed  their  identity,  and  sold  and  convert- 
ed them  into  money. 

Plaintiffs  pray  judgment  for  $25,000,  and 
Interest.  Defendants  answer,  denying  all  the 
allegations  in  the  complaint,  except  the  allega- 
tion of  sale  and  assignment  by  Rider  to  Mof- 
fatt, in  retard  to  which  they  say  they  are  not 
informed,  and  the  all^tion  ihat  defendants 
bad  not  paid  plaintiffs  for  the  ore,  which  is  ad- 
mitted. 

For  further  defense,  defendants  allege  that  at 
the  time  of  the  alleged  entry  and  wrongful  tak- 
ing of  ore,  Stanley  G.  Wight,  Jervis  Joslin, 
Chester  B.  BuUock,  Boyd  Park,  A.  W.  Rucker, 
and Rucker  were  the  owners  and  in  the 
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possession  of  the  Yanderbilt  lode  mining  claim, 
which  conflicted  with  and  embraced  a  part  of 
the  Maid  of  Erin  claim.  That  the  territory  in 
conflict  was  in  Utigation  between  the  respective 
parties.  That  several  actions  at  law  and  e(}uitv 
oonceminK  it  were  pending  and  undetermmea. 
That  at  the  dates  mentioned  in  the  complaint 
Wight  and  others  were  mining  and  taking  ores 
from  the  Yanderbilt  claim,  and  from  that  part 
in  conflict  with  the  Maid  of  Erin.  That  these 
facts  were  unknown  to  defendants:  and  that 
the  ore  so  taken,  or  a  part  of  it,  was  sold  and 
delivered  to  the  defendant  at  its  smelting  works 
in  Leadville,  as  ore  from  the  Yanderbut  lode, 
and  purchased  by  defendants  in  regular  course 
of  business.  That  lone  after  the  purchase  of 
the  ore  by  defendants  they  were  informed  that 
the  ore  was  taken  from  the  ground  in  dis- 
pute. 

Defendants  further  say,  in  answer,  that  some 
time  during  August  or  September,  1888,  they 
did  purchase  ores  belonging  to  Wight,  Rucker 
and  others  which  were  known  as  and  called 
"Yanderbilt  Ores,"  which  as  defendants  be- 
lieve were  taken  from  the  Yanderbilt  claim,  of 
which  the  said  Wight  and  others  were  the 
owners  and  claimants,  and  in  possession  under 
claim  and  color  of  title. 

Plaintiffs,  in  reply,  deny  that  Wight  and 
others  were  the  owners  of  any  part  of  the  Yan- 
derbilt claim  in  conflict  with  the  Maid  of  Erin 
claim;  deny  that  any  part  of  the  Yanderbilt 
claim  conflicted;  and  allege  that  prior  to  the 
date  mentioned  the  government  of  the  United 
States  had  sold  to  the  plaintiffs  Tabor  and  Du 
Bois  the  Maid  of  Erin  claim,  and  given  a  re- 
ceiver's receipt  for  the  same  from  the  land  office 
at  Leadville;  and  aver  that  Ovens  and  Wight 
wrongfully  went  into  a  portion  of  the  ground 
described  m  the  complaint  while  plaintiffs  were 
in  possession  of  it,  and  mined  and  carried  away 
the  ore,  which  was  the  same  ore  mentioned  in 
defendants'  answer;  deny  that  Ovens  and 
Wight  had  any  title  to  the  ground  from  which 
ore  was  taken,  and  aver  that  all  the  possession 
they  had  was  wrongful  and  illegal,  and  tem- 
porary, for  the  purpose  of  obtaining  the  ore; 
that  the  entry  of  Ovens  and  Wight  was  through 
a  shaft  on  the  Big  Chief  claim,  not  owned  by 
either  party  to  the  controversy,  and  that  from 
such  shaft  they  worked  over  the  boundary  into 
plaintiff's  property;  deny  that  defendants  did 
not  know  that  Ovens  and  Wight  were  taking 
the  ore  from  plaintiffs'  ground;  and  aver  full 
notice  and  knowledge  of  the  fact.  The  two 
suits  were  consolidated  for  the  purpose  of  the 
trial.  The  venue  was  changed  to  Lake  Coun- 
tv;  the  cause  tried  before  the  court  and  a  Jury, 
April  15,  1888;  verdict  for  plaintiffs  against 
Eddy,  James,  and  Grant  for  $8,090.45,  and 
against  the  Omaha  &  Grant  Smelting  &  Refin- 
ing Company  for  $14,897.67. 

There  are  sixty -one  assisrnments  of  error. 
Of  these,  thirty -eight  are  to  the  ruling  of  the 
court  in  admitting  and  rejecting  testimony; 
twenty-two  (bein^  those  from  thirty-nine  to 
sixty,  both  inclusive)  are  to  the  rulings  of  the 
court  in  giving  and  refusing  the  instructions 
asked;  the  sixty-flrst  and  last  is  to  the  refusal 
of  the  court  to  grant  a  new  trial. 

The  other  facts  necessary  to  a  proper  un- 
derstanding of  the  case  necessarily  appear  in 
the  opinion. 
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Messrs.  Patterson  Sb  Thomas*  for  appel- 
lants: 

The  Gonsent  of  one  tenant  in  common  binds 
all,  and  the  others  cannot  maintain  an  action 
for  injuries  done  by  the  consent  of  one. 

Orary  v.  Campbeil,  Zi  Cal.  684 

Persons  employed  in  mining  are  regarded  in 
law  as  forming  a  mining  partnership,  which  is 
held  to  exist  wherever  several  owners  of  a.mine 
co-operate  in  the  working  of  it. 

ManviUe  v.  Parks,  7  Colo.  128. 

The  entry  of  a  tenant  being  lawful,  such  acts 
as  cutting  and  removing  timber  and  grass,  if 
done  in  the  ordinary  course  of  taking  the  profits 
of  the  land,  do  not  entitle  the  non-participating 
co-tenant  to  an  action  of  trespass. 

Jacobs  V.  Setcard,  L.  R  4  C.  P.  829,  L.  R.  6 
fl.  L.  472;  Wait  v.  Richardson,  88  Vt.  190. 

The  lessee  of  a  co-tenant  is  not  liable  in  an 
action  of  trespass  against  him  by  an^  other  co- 
tenant  for  any  act  done  by  him  by  virtue  of  his 
lease  or  by  leave  of  his  lessor,  unless  the  latter 
would  also  have  been  liable  had  he  done  the 
same  act. 

Ord  V.  Cfhester,  18  Cal.  79. 

The  allegation  of  value  in  an  action  of  trover 
is  a  materiid  averment. 

Hixon  V.  Pixley,  15  Nev.  475;  Carlyon  v. 
Lannan,  4Nev.  156;  Blackiev.  Cooney,  8  Kev. 
41. 

The  value  is  the  gist  of  this  action,  and  the 
burden  of  proof  on  the  point  rests  upon'  plain- 
tiffs. 

TowseyY.  Shook,  8  Blackf.  267,  25  Am.  Dec. 
108;  Bates  v.  Lyman,  85  Ean.  684;  1  Greenl. 
Ev.  §  74. 

The  genera]  rule  is  that  the  measure  of  danv 
ages  in  trespass  miare  elausum  fregit,  where 
things  are  severed  from  the  realty  and  trans- 
ported and  sold,  is  the  price  obtained  therefor, 
exclusive  of  the  labor  involved  in  their  sever- 
ance and  removal.  It  is  the  value  of  the  ore  as 
it  lies  in  the  bed,  and  that,  of  necessity,  requires 
an  allowance  for  treatment,  extraction,  hoisting 
and  shipping. 

Stoekbridge  Iron  Co,  v.  Cone  Iron  Works,  102 
Mass.  80;  Wood  v.  Morewood,  8  Q.  B.  440,  noU; 
Morgan  v.  Powell,  Id.  278:  U,  8,  v.  Magoon,  8 
McLean,  171;  Mays  v.  Tappan,  23  Cal.  806; 
Empire  Gold  Min.  Co.  v.  ^nama  Gold  Min, 
Co,  67  Cal.  406;  Lake  Shore  cfc  M.  S.  R.  Co,  v. 
Eutchins,  82  Ohio  St.  571.  80  Am.  Rep.  629; 
Goller  V.  Fett,  80  Cal.  481 ;  Waters  v.  Stevenson, 
18  Nev.  157,  29  Am.  Rep.  298;  Tilden  v.  John- 
son, 52  Vt.  628,  86  Am.  Rep.  769,  and  note. 

Where  a  party  is  in  possession  of  a  mine 
under  a  bona  fide  claim  of  title,  the  party  out 
of  possession  cannot  maintain  replevin  or  an 
action  under  the  Code  in  the  nature  of  replevin 
for  the  ore  taken  from  the  same. 

Proton  V.  Caldwell,  10  Serg.  &  R 114;  Harlan 
V.  Harlan,  15  Pa.  507;  Anderson  v.  Hapler,  84 
m.  486;  Page  v.  Fowler,  28  Cal.  605. 

The  gist  of  the  action  is  always  the  injury 
done  to  the  plaintiff's  possession,  actual  or  con- 
structive. 

2  Waterman,  Trespass,  §  987;  1  Chitty,  PI. 
188-195;  2  Greenl.  Ev.  614;  Palmer  v.  TutOe, 
89  N.  H.  486. 

The  general  rule  is  that  unless  at  the  time  the 
injury  was  committed  the  plaintiff  was  in  actual 
possession,  trespass  cannot  be  supported. 

1  Chitty,  PI.  195-197;  SparhawkY.Bagg,  16 
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Gray,  588;  Stuyvesant  v.  Tompkins,  9  Johns. 
61;  Wiekham  v.  Freeman,  12  Johns.  188; 
Holmes  v.  Seely,  19  Wend.  507;  Tahoola  River 
db  C,  C.  H,  H,  Min.  Co,  v.  Iriy,  40  Ga.  479; 
Abbott,  Tr.  Ev.  684;  Davis  v.  Wood,  7  Mo.  162; 
Gleason  v.  Edmunds,  8  HI.  448;  Tappan  v. 
Bumham,  8  Alien,  65;  Gouid  v.  Sternberg,  4 
ni.  App.  489;  BoekweU  v.  Jones,  21  111.  279; 
Gauche  v.  Mayer,  27  111.  184;  Smiih  v.  Wun- 
derlich,  70  DL  426;  Ruggles  v.  Sands,  40  Mich. 
559. 

A  purchaser's  deed  cannot  relate  back  so  as 
to  give  him  a  right  to  sue  for  injuries  resulting 
from  the  past  trespass. 

Moyer  v.  Scott,  80  Midi.  845;  Hugunin  v. 
McCunniff,  2  Colo.  867. 

One  who  has  the  right  to  the  possession  of  a 
certain  tract  cannot  maintain  trover  for  stone 
and  gravel  dug  therefrom  against  one  who  has 
the  actual  adverse  possession  of  the  land,  and 
sets  up  title  thereto. 

Mather  v.  Trinity  Church,  8  Serg.  &  R  509, 
8  Am.  Dec.  663;  Brown  v.  CaldweU,  10  Berg.  & 
R  114, 18  Am.  Dec.  660;  Martin  v.  Tlumpson, 
62  Cal.  618;  Briekley  v.  Walker,  68  Wis.  568; 
Heilbron  v.  Heinlen,  72  Cal.  871;  Baffetis  v» 
FioH,  50  Cal.  868. 

Whenever  trover  consists  in  the  conversion  of 
property  owned  jointly  or  in  common,  a  joint 
action  and  not  a  several  one  occurs. 

Gilmore  v.  Wilbur,  12  Pick,  124;  Haskell  v. 
Jones,  24  Me.  228:  Putnam  v.  Wise,  1  Hill.  234. 

As  a  general  rule  the  allegation  of  perform- 
ance of  a  contract  cannot  be  supported  by  proof 
of  a  substituted  contract. 

Bishop  V.  GHjffith,  4  Colo.  68;  CrandaU  y. 
Clark,  7  Barb.  169;  Warren  v.  Bean,  6  Wis. 
122;  Long  Island  Banky.  Boynton,  7  Cent  Rep. 
788, 105  W.  T.  656;  aBrien  v.  Fowler,  10  Cent. 
Rep.  140,  67  Md.  561;  PayetU  v.  Day,  87  Minn. 
866. 

The  allegations  of  the  complaint,  the  evi- 
dence and  the  findings  should  correspond  in 
intent. 

Miller  v.  Hallock,  9  Colo.  551;  Mondran  v. 
Goux,  51  Cal.  151;  Tucker  v.  Parks,  7  Colo.  62. 

When  the  bill  of  particulars,  as  well  as  tho 
declaration,  represents  a  question  arising  be- 
tween plaintiff  and  defendant,  the  declaration 
is  not  amendable  by  allepng  that  the  plaintiff 
sues  a  transferee  of  a  third  person. 

Barron  v.  Wa^:er,  80  Qa.  121 ;  Hamdker  v. 
Hamaker,  85  Ala.  281;  Abemathyy,  Seaglc,  9& 
N.  C.  558. 

Appellants  had  a  right  to  show  that,  b^  th& 
sworn  statement  in  court  of  the  appellee  Du 
Bois,  as  well  as  the  agent  of  the  HcDriett  Com- 
pany, none  of  the  appellees  were  in  possession, 
but  had  been  ousted  by  Ovens  as  Wight's  les- 
see, and  had  brought  action  to  recover  such 
possession. 

Hyman  v.  Wlieder,  29  Fed.  Rep.  856. 

When  a  party  to  any  proceeding  expressly 
refers  to  any  other  person  for  information  in 
reference  to  a  matter  in  dispute,  the  statements 
of  that  other  person  mav  be  admissions  as 
against  the  person  who  refers  to  him. 

AUen  y,  KiUinger,  75  U.  8.  8  Wall.  480  (19- 
L.  ed.  470);  Turner  v.  Tates,  57  U.  B,  16  flow. 
14  (14  L.  ed.  824);  Chapman  v.  Twitchdl,  87  Me. 
59;  Greenl.  Ev.  §§  181-184. 

Mr.  J.  B.  Bissell*  for  appellees: 

The  patent  which  issued  in  1884  related  back^. 
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beyond  fhe  entry  in  November,  1881,  even  to 
the  location  of  tne  daim.  It  was  a  perfection 
of  all  tbe  rights  of  Moftat  and  his  co-tenants 
and  in  all  courts  and  in  all  forms  of  judicial 
proceeding's  is  conclusiye  upon  the  question  of 
the  legal  title. 

BeSdenfem  y.  Daney  Gold  d  8.  Min.  Oo,  98 
U.  8.  684, 641  (28  L.  ed.  995.  997);  Bteel  v.  51^. 
Ixmia  SmaUng  A  Btf.  Co.  106  U.  S.  447  ^  L. 
ed.  226);  St.  Louis  Smelting  db  Rf.  Co.  y.  Kemp, 
104  U.  S.  636  (26  L.  ed.  875);  Blachley  y.  Cola, 
6  Colo.  850;  Poire  y.  WdU.  6  Colo.  406. 

Possession  was  prerequisite  to  the  mainte- 
nance of  certain  personal  actions  to  recover 
things  severed  from  the  freehold.  Bnt  that 
doctrine  has  not  been  asserted  in  those  cases 
where  the  action  has  been  brought  against  a 
tortfeasor. 

Breu>er  y.  Fleming,  51  Pa.  102-115;  Harlan 
y.  Harlan,  15  Pa.  507;  Wright  v.  Quier,  9 
Watts,  172;  Kimball  v.  Lohmas,  81  Cal.  155; 
HaOeckv,  Mixer,  16  Cb\.  67^;  Morgan  y.  Variek, 
8  Wend.  587;  Anderson  v.  Hapler,  84  HI  487, 
85  Am.  Dec.  8t8  with  note. 

At  the  common  law  possession  at  the  time 
of  the  commission  of  tl^e  trespass  need  not  be 
proved  to  maintain  the  action. 

Oreen  v.  Biddle,  21  U.  8.  8  Wheat.  1-75  (6 
L.  ed.  547-565);  Trubee  v.  Miller,  48  Conn.  847. 

If  the  things  severed  were  his  property  at  the 
time  of  the  severance,  and  no  other  person  had 
any  right  therein,  his  remedy  ought  to  be 
plain. 

OUmore  v.  Edberts,  18  8.  C.  551;  Brown  v. 
Bridges,  81  Iowa,  138-145;  Eimball  v.  Lohmas, 
81  Cal.  155. 

An  action  can  be  maintained  by  the  true 
owner  against  the  purchaser  of  personal  prop- 
erty who  buys  from  one  having^  no  title.  The 
possession  of  personal  property  is  no  assurance 
of  title  or  of  authority  to  sell  It  will  lie  for 
all  classes  of  things,  whether  things  severed 
from  the  freehold  or  other. 

Moores  v.  Wait,  8  Wend.  104;  Nor(ham  v. 
Bowden,  11  Exch.  70;  Harlan  v.  Harlan,  15  Pa. 
618;  Forsyth  Y.^Wdls,  41  Pa.  294;  Congrega- 
Hanoi  Soe,  v.  Fleming,  11  Iowa,  684;  Spraignts 
V.  Hawley,  89  N.  T.  441;  Taylor  v.  Pope,  6 
Coldw.  418;  Garrard  v.  Pittsburgh  dk  C.R  Oo. 
29  Pa.  155;  Co<n>er  v.  Newman,  46  N.  H.  889; 
St.  Louis,  V,  A  T.  H  R.  Co.  v.  Kavlbrvmer, 
60  m.  152;  Saltus  v.  Eoerett,  20  Wend.  267. 

In  the  language  of  Harlan  v.  Harlan,  15  Pa. 
615,  "the  temporary  occupancy  of  the  premises 
is  not  such  an  adverse,  hostile,  notorious  pos- 
session, claiming  title,  as  will  defeat  the  ac- 
tion.'* 

Northam  v.  Bowden,  11  Exch.  70. 

If  a  man  furtively,  and  in  bad  faith,  rohshis 
neighbor  of  his  property,  the  court  will  assert 
its  authority  to  punish  the  fraud,  by  fixing  the 
person  with  the  value  of  the  whole  of  the  prop- 
erty and  making  him  no  allowance  in  respect 
of  what  he  has  so  done. 

Livingstone  v.  Batoyards  Coal  Co,  L.  R.  5 
App.  Cas.  26,  quoted  in  Bolles  Wooden-Ware 
Co.  y.  Vnited  States,  106  U.  8.  482-434  (27  L. 
ed.  280,  281);  HiU  v.  CanflOd,  66  Pa.  464;  Win- 
Chester  y.  Crodg,  83  Mich.  205;  Heard  v.  Jam/ss, 
49  Miss.  286. 

Trover  or  trespass  will  lie,  not  only  against  a 
oo-tenant  who  sells  or  destroys  the  en&ty  of 
tbe  interest,  but  also  against  a  stranger,  who 
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takes  that  belonging  to  one  co-tenant  and  also 
that  belonging;  to  the  other  parties  in  interest. 

WaMdt  V.  Cook,  2  HiU,  47;  WhiU  v.  Morton, 
22  Vt.  15. 

A  tenant  in  common  could  not  sell  the  ores 
separately,  and  if  he  could  not  convey  a  fortiori 
he  should  not  be  able  to  license  in  such  fashion 
as  to  protect  a  trespasser  against  the  action  of 
hisco-ownera 

Adam  v.  Briggs  Iron  Co.  7  Cush.  368;  Boston 
Franldinite  Co.  v.  CondiU  19  N.  J.  Eq.  894. 

The  only  effect  of  the  misjoinder  or  the  non- 
Joinder  of  parties  is  to  reduce  the  recovery  to 
tbe  interests  properly  before  the  court. 

Freeman.  Co-tenancy,  §  863. 

Messrs.  wolcott  &  Vaile»  for  appellee 
Moffatt: 

The  first  to  the  fifteenth  and  the  eighteenth 
assignments  of  error  relate  to  the  question^  in 
re|;ard  to  the  pleadings  and  verifications  in  the 
litigation  between  the  Henriett  Company  and 
Wight  and  others.  Thev  were  not  in  this  case 
substantive  evidence  of  the  facts  therein  stated. 

Mecham  v.  McKay,  87  Cal.  154;  Johnson  v. 
Powers,  65  Cal.  179. 

Kor  could  they  be  taken  as  evidence  of  the 
facts  therein  stated. 

Hyman  v.  Wheeler,  29  Fed.  Rep.  856. 

Ttiat  if  Mr.  Tabor  had  entered  into  the  prop- 
erty in  place  of  McCombeand  extracted  the  ore 
as  McCombe  did,  and  sold  it  and  received  the 
money  for  it  as  McCombe  did,  he  would  have 
been  doing  what,  under  his  ownership,  he 
would  have  had  the  right  to  do  equally  with 
any  of  the  other  parties,  cannot  be  true,  even 
in  the  absence  of  a  statute  upon  the  subject. 

2  Waterman,  Trespass,  ^  946;  Ckn.  Stat 
Colo.  §  1888. 

Even  in  the  absence  of  this  statute,  trespass 
cannot  be  defended  on  the  ground  of  a  license 
obtained  from  one  of  the  tenants  in  common. 

Murray  v.  Haverty,  70  111.  818.  . 

In  Job  v.  Potton,  14  Morr.  Rep.  825,  'the 
licensee  and  those  connected  with  him  were 
acting  in  good  faith.  Such  cannot  be  said 
here. 

Crary  v.  Campbell,  24  Cal.  684,  is  also  dis- 
tinguishable from  this  case. 

The  case  of  Manville  v.  Parks,  7  Colo.  128, 
was  a  case  of  partnership.  The  general  rule  is 
that  every  partner  is  the  general  agent  of  the 
firm,  and  while  he  cannot  bind  them  severally, 
he  may  bind  them  all. 

1  Bates,  Partn.  §  815;  WJi^elwrighi  v.  Depey 
ster,  1  Johns.  486. 

The  defendant  can  only  avail  himself  of  an 
objection  of  th  is  sort,  viz. :  That  all  t  he  several 
part  owners  of  a  chattel  have  not  joined  in  an 
action  of  trespass,  or  of  tort  brought  in  respect 
to  it,  by  plea  in  abatement. 

Bloxam  v.  Hubbard,  6  East,  407. 

In  Martin  v.  Thompson,  62  Cal.  618,  the  de- 
fendant in  replevin  was  in  the  actual  posses- 
sion of  the  lands,  and  had  planted  and  ^rown 
the  crops  which  were  tbe  subject  of  the  action; 
and  in  Raffetto  v.  Fiori,  60  (;aL  363,  the  plain- 
tiff  was  totally  disseized.  Here  the  plaintiffs 
were  not  disseized,  and  the  defendants  had  no 
possession. 

Rucker  or  Wight  could  convey  to  the  plain- 
tiffs no  better  title  to  the  ores  than  they  pee- 
sessed. 

Broom,  Legal  Maxima,  470, 
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If  the  defendants  bought  the  ores  in  igno- 
rance of  the  fact  that  they  were  stolen,the  plain- 
tiffs may  maintain  this  action  without  prosecu- 
ting the  felons. 

Benjamin,  Sales,  4th  ed.  §§  8,  13. 

The  good  faith  of  the  defendants  in  their 
purchase  of  the  ore  gives  them  no  immunity 
from  liability. 

Breckenriage  v.  McAfee,  64  Ind.  149. 

Even  had  the  defendants  sold  the  ore  before 
becoming  aware  of  the  plaintiffs'  title  to  the 
■ame,  they  would  still  be  liable  for  the  value 
of  it. 

Peim  V.  Bmiik,  (tt  N.  Y.  481;  Courtie  v.  (Jane, 
82  Yt.  282. 

The  assumption  by  Rucker,  Wight  and 
their  associates  to  sell  the  ores  belonging  to  the 
plaintiffs  was  a  conversion  upon  their  part. 

BriatolT,  Burt,  7  Johns.  254. 

And  the  purchase  of  the  ore  from  Rucker 
and  his  associates  after  its  conversion  was  but 
assisting  them  in  carrying  into  effect  their 
wrongral  act. 

MeCombie  v.  Daviee,  6  East,  538. 

Even  had  the  defendants  been  ignorant  of 
the  plaintiffs'  title,  they  would  still  have  been 
liable. 

Bercieh  v.  Marye,  9  Nev.  312. 

Arguments  upon  the  hardship  of  a  case  are 
only  quicksands  in  the  law,  which,  if  admitted, 
would  soon  check  and  destroy  all  established 
principles. 

Wheelwright  v.  DePeyster,  1  Johns.  486, 

The  courts  everywhere  make  a  distinction 
between  an  inadvertent  trespass  and  a  deliberate 
trespass,  in  regard  to  the  measure  of  damages. 

Trotter  v.  Maclean,  L.  R  13  Ch.  Div.  574. 

This  rule  has  been  applied  against  a  willful 
trespasser,  where  corn  was  taken  and  converted 
into  whisky,  although  the  conversion  of  the 
com  into  whisky  was  by  an  innocent  pur- 
chaser 

SilOmry  v.  McCoon,  3  N.  T.  379. 

So  has  this  rule  been  applied  in  an  action  for 
conversion  of  timber. 

NeMttY,  8L  PatU  Lumber  Oo,  21  Minn.  491. 

Some  of  the  American  courts  have  established 
the  rule,  that  where  one  engaged  in  mining  and 
removing  coal  from  his  own  land  crosses  the 
line  and  proceeds  to  mine  coal  from  the  land 
of  another,  the  jury  are  warranted  in  giving 
punitive  damages. 

lUiTiois  <&  St.  L,  B,  A  Coal  Co.  v.  Ogle,  92 
111.  353. 

Reed,  (7.,  delivered  the  following  opinion: 
The  first  fifteen  and  the  eighteenth  errors  as- 
signed are  to  the  ruling  of  the  court  on  the 
cross-examination  of  plaintiffs'  witness  O.  H. 
Barker.  Counsel  in  their  argument  for  appel- 
lants say:  "The  defendants  sought  to  show  by 
cross-examination  of  the  plaintiffs'  witnesses 
that  at  the  time  of  the  commission  of  the  tres- 
passes complained  of,  the  Maid  of  Erin  mine 
was  owned  by  the  Henriett  Mining  &  Smelting 
Company  and  J.  B.  Du  Bois,  and  that  the  orig- 
inal trespassers  were  enjoined  at  the  suit  of 
these  parties  by  proper  proceedings  instituted 
for  that  purpose,  but  thej'  were  not  permitted 
to  do  so. ' 

It  appears  that  counsel  for  appellants  (de- 
fendants below^  upon  the  trial  attempted,  on 
cross-examiiiation  of  the  witness,  to  show  that 
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the  plaintiff  Du  Bois  owned  one  half  of  the 
Maid  of  Erin  property,  and  the  Henriett  Com- 
I)any  the  other  half,  and  that  the  other  plain- 
tiffs were  not  owners,  by  showing  that  the  wit- 
ness had  so  stated  in  a  legal  document  signed 
and  verified  by  him  as  manager  and  agent  in 
some  former  proceeding  concerning  the  prop- 
erty, in  which  case  an  injunction  was  Issued 
to  restrain  a  trespass  upon  the  Maid  of  Erin 
claim  upon  the  complaint  so  signed  and  veri- 
fied; but  the  court  would  not  permit  it  to  be 
done. 

An  examination  of  the  questions  asked  the 
witness,  which  the  court  did  not  permit  him 
to  answer,  will  show  that  none  of  the  testimo- 
ny sought  went  to  any  issue  in  the  case,  was 
not  directed  to  anything  in  his  direct  testi- 
mony, and  was  not  legitimate  cross-examina- 
tion. Many  of  the  questions  were  in  refjird 
to  facts  that  could  only  have  been  proved  by 
production  of  records  or  documents.  Some  of 
the  questions  were  in  regard  to  suits  at  law  and 
proceedings  where  there  is  nothing  in  the  rec- 
ord to  show  he  in  any  way  participated  or  of 
which  he  had  any  knowledge;  ana  all  the  tes- 
timony sought,  in  our-  view  of  the  case,  was 
immaterial,  except  in  so  far  as  it  tended  to  dis- 
credit him  or  weaken  his  testimony  by  show- 
ing that  his  acts  or  declarations  on  previous 
occasions  were  at  variance  and  inconsistent 
with  his  testimony  at  that  time.  This  counsel 
had  a  right  to  do  by  introducing  the  records 
or  documents,  and  asking  him  in  regard  to  oral 
statements.  It  appears  that  in  the  course  of 
the  trial  the  papers  executed  bv  the  witness, 
to  which  his  attention  was  called,  were  admit- 
ted in  evidence  for  the  purpose  of  impeach- 
ment,— the  only  legitimate  purpose  they  could 
serve. 

It  is  clear  that  the  title  of  the  Henriett  Com- 
panv  to  one  half  of  the  Maid  of  Erin  claim 
could  not  have  been  established  by  parol  state- 
ments, or  the  acts  of  an  agent  in  verifying  pa- 
pers where  the  facts  were  so  stated.  Counsel 
say  this  was  one  purpose  for. which  the  evi- 
dence was  sought  to  be  elicited  on  cross-exam- 
ination .  Had  it  been  proper  cross-examination, 
and  directed  to  an  issue,  it  was  incompetent 
for  the  declared  purposes  for  which  it  was 
sought.  The  agency  of  the  witness  had  not 
been  established  by  any  testimony  but  his  own. 
He  stated  under  oath  at  the  time  suit  was 
brought  that  he  was  the  manager  and  agent  of 
the  Henriett  Company.  This  was  insumcient. 
An  agency  cannot  be  established  by  his  own 
declarations,  ffarker  v.  Dement,  9  Qill,  16; 
James  v.  Stookey,  1  Wash.  C.  C  330. 

If  an  agency  had  been  proved,  it  was  that  at 
the  lime  of  verifying  the  papers  he  was  the 
manager  and  agent  of  the  Henriett  Company; 
and  bis  sworn  statement  that  he  was  such 
agent,  and  that  his  principal  owned  one  half  of 
defendants'  claim,  could  not  be  binding  upon 
or  in  any  way  affect  the  plaintiffs  in  this  ac- 
tion. And  although  he  was  the  agent  of 
plaintiffs,  in  charge  of  their  work  in  the  Maid 
of  Erin,  no  statement,  no  matter  how  solemnly 
made  by  him  as  the  agent  of  the  Henriett  Com- 
pany, in  favor  of  such  company,  or  against  the 
title  of  plaintiffs,  could  affect  either,  much  less 
conclude  and  estop  the  plaintiffs  from  assert- 
ing the  contrary,  as  is  urged  by  counseL 
There  was  no  plea  of  property  in  the  Henriett 
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Company,  and  of  entry  and  justification  under 
such  a  title.  The  defendant  in  this  case  cannot 
set  up  a  title  of  a  third  person  in  defense,  un- 
less he  in  some  manner  connects  himself  'with 
it.  Dvnean  v.  Spear,  11  Wend.  54;  Weifmouth 
▼.  Cfkieago  cfc  N,  W,  R  Co.  17  Wis.  556;  Barker 
▼.  Dement,  9  Gill,  7. 

It  follows  that  the  court  did  not  err  in  limit- 
ing the  testimony  on  the  cross-examination  to 
the  attempted  discrediting  of  the  witness,  and 
in  refusing  to  admit  records,  except  for  pur- 
poses of  impeachment 

It  is  assigned  for  error  that  the  court  allowed 
plainUff  Tabor  to  testify  to  a  conversation  with 
McComb  after  the  latter  had  been  called,  and 
had  given  his  version  of  it.  Counsel  put  it 
upon  the  ground  that  a  partv  cannot  be  allowed 
to  oontraaict  or  impeach  his  own  witness.  It 
does  not  appear  that  Tabor  was  called  for  any 
such  purpose,  or  that  his  testimony  had  that 
effect.  He  was  called  to  give  his  version  of 
what  occurred  at  that  interview  with  McComb. 
A  careful  comparison  of  the  testimony  of  both 
shows  that  oi  Tabor  more  corroborative  of 
than  contradictory  to  that  of  McComb, — at 
least,  as  to  the  result  of  such  conversation, — 
although  there  is  some  discrepancy  in  regard 
to  the  language  used.  ''The  party  calling  a 
witness  Ib  not  precluded  from  proving  the 
truth  of  any  particular  fact  by  any  other  com- 
petent testimony."    1  Greenl.  Ev.  §  443. 

Appellants'  counsel  rely  upon  the  conversa- 
tion of  Tabor  with  McComb  as  a  license  or  con- 
sent on  the  part  of  Tabor  to  the  entry  and  tak- 
ing of  the  ores  from  the  Maid  of  Erin  ground, 
ai^L  contend  that  his  Hcense  or  consent  as  a 
eo-owner  to  the  extent  of  one  sixteenth  of  the 
Maid  of  Erin  ground  was  conclusive  upon  him- 
self, and  also  upon  his  co-owners  of  the  other 
fifteen  sixteenths,  and  was  equivalent  to  a  li- 
<sense  or  consent  from  all,  to  the  extent  of  cov- 
ering the  entire  property.  A  license  or  consent 
cannot  be  extended  by  inference  as  a  consent 
to  enter  property  not  spoken  of  or  referred  to 
in  the  conversation,  and  we  can  find  nothing 
in  the  testimony  of  either  McComb  or  Tabor 
in  regard  to  entering  and  taking  ore  from  the 
Maid  of  Erin  ground.  It  was  not  attempted 
to  be  shown  that  Ovens,  Wight  and  Rucker 
entered  under  license  or  consent  from  Tabor. 
At  the  conversation  both  testify  that  Tabor 
was  informed  the  parties  had  entered  under 
an  order  from  the  court,  against  which  he  was 
powerless  for  the  time. 

It  further  appears  that  those  parties  were  in 
at  the  time  McComb  and  Taylor  had  the  con- 
versation, and  McComb  only  asked  consent  to 
join  them.  It  cannot  be  contended  that  such 
a  consent  was  a  license  to  Ovens,  Wight  and 
Kucker  to  enter.  The  testimony  went  to  the 
jury,  and  in  the  eighth  and  nintii  instructions 
given  on  prayer  of  plaintiflPs  they  were  in- 
structed, in  effect,  that  they  could  not  limit  or 
reduce  the  amount  to  be  recovered  by  reason  of 
the  supposed  license  or  consent  of  Tabor,  un- 
less they  should  find  that  there  was  a  consent 
on  his  part  that  they  should  enter  through  the^ 
Big^  Chief  shaft,  and  take  the  ore  from  the 
Maid  of  Erin  claim ;  and  the  same  proposition 
is  submitted  in  the  instruction  given  on  behalf 
of  defendants  in  place  of  No.  7,  refused. 
These  instructions,  on  that  point,  we  think, 
were  correct,  and  fairly  submitted  to  the  jury 
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the  question  of  license  or  consent.  And  it  is 
evident  from  the  verdict  that  the  jury  found 
against  any  such  license  or  consent;  and,  tha 
jury  having  so  found,  it  would  seem  unneces- 
sary to  determine  whether  the  instructions 
were  correct  or  otherwise  in  regard  to  the  ex- 
tent such  consent,  if  found,  should  affect  or 
modif  V  the  amount;  or,  in  other  words,  wheth- 
er it  should  cover  the  whole  taking  of  ore,  or 
be  confined  to  the  one  slKteenth  owned  by  Ta- 
bor. The  jury  having  found  no  consent  or  li- 
cense on  the  part  of  Tabor,  defendants  could 
not  be  prejudiced  by  the  instructions  of  the 
court  in  regard  to  its  effect,  if  it  were  found. 

The  question  is  quite  different  from  what  it 
would  be  if  it  related  to  a  transaction  in  the 
ordinary  course  of  business  relative  to  the  loint 
propertv  of  tenants  in  common.  Here  it  is  at- 
tempted to  justify  a  tort,  and  the  injury  to  the 
entire  property  by  the  supposed  license  of  one 
joint  owner.  If  the  entry  had  been  made  by 
Tabor  in  person,  and  the  wrones  attempted  to 
be  justified  under  permission  from,  had  been 
done  by,  him,  his  co-tenants  could  have  had 
against  him  the  same  actions  at  law  for  injuries 
to  their  interests  that  all  are  attempting  to  en- 
force against  parties  having  no  interest.  It  is 
held  "an  action  on  the  case  sounding  in  tort 
may  be  maintained  by  one  tenant  in  common 
against  his  co-tenant  for  a  misuse  of  the  com- 
mon property,  though  not  amounting  to  a  total 
destruction  of  it."  MeLeUan  v.  Jenness,  48  Vt 
183;  Agnew  v.  Johneon,  17  Pa.  878;  Lowe  v. 
Miller,  8  Gratt.  205. 

And,  if  one  tenant  in  common  assume  to  own 
and  sell  the  thing  held  in  common,  the  other 
may  maintain  an  action  of  trover  against  him. 
Burbank  v.  Orooker,  7  Gray,  159;  W?ieeler  v, 
Wheeler,  88  Me.  347;  Gaursin's  App,  79  Pa.  220; 
WhiU  V.  Osborn,  21  Wend.  72;  Smyth  v.  Tank- 
ersley,  20  Ala.  212. 

The  authority  of  the  tenant  in  common  could 
not  be  extended  to  cover  acts  of  others  that  he 
could  not  legally  have  done  himself.  Hence 
the  court  was  correct  in  holding  and  instructing 
the  jury  that  the  consent  or  license  of  Tabor, 
if  such  were  found,  could  only  extend  to  the 
interest  owned  by  him  in  the  common  property. 

Appellants  further  assign  for  error  the  ruling 
of  the  court  in  admitting  the  testimony  of  Ta- 
bor when  called  by  the  plaintiffs  to  show  that, 
by  a  parol  agreement  made  at  the  time  of  the 
conveyance  of  the  different  interests  by  Tabor, 
Moffatt  and  Chaffee  in  the  Henriett  Company, 
possession  of  the  property  conveyed  was  to  re- 
main in  the  grantors  until  the  purchase  price 
was  paid;  that  it  never  was  paid,  and  possession 
under  the  conveyance  never  delivered.  A  part 
of  such  testimony — ^that  which  went  to  show 
that  possession  was  to  be  retained — was  inad- 
missible. "All  conveyances  of  real  estate  and 
of  any  interest  therein  duly  executed  and  de- 
livered shall  be  held  to  carry  with  them  the 
right  to  immediate  possession  of  the  premises 
or  interest  convevea,  unless  a  future  day  for 
the  possession  is  therein  specified."  .  Gen.  Btat 
chap.  18,  §  9;  Brake  v.  Boet,  2  Colo.  685. 

Under  tne  statute,  it  is  certainly  reauired 
that  the  intention  to  postpone  the  operation  of 
a  deed  shall  be  declared  in  the  instrument,  and 
it  cannot  be  proved  by  parol.  It  follows  that 
the  instructions  of  the  court  on  this  point  were 
in  part  erroneous;  that  part  of  the  testimony 
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going  to  prove  that  possession  of  the  pi-operty 
was  never  delivered,  and  remained  in  the  grant- 
ors, waa  clearlv  competent  and  proper;  and  the 
instructions  oi  the  court  were  proper  on  that 
point. 

The  admission  in  evidence  of  the  deeds  of 
reconveyance  by  the  Henriett  Mining  Company 
and  the  assignment  of  Rider  of  his  cause  of  ac- 
tion was  not  erroneous,  and  should  be  sus- 
tained,— the  former  investing  plaintiffs  with 
full  title  before  the  commencement  of  suit;  and 
of  the  validity  of  the  latter,  so  as  to  enable 
Moffatt,  assignee,  to  succeed  to  all  the  rights  of 
his  assignor,  there  can  be  no  question  under 
our  statute.  Had  defendants,  by  proper  and 
competent  testimonv,  attempted  to  prove  the 
ownership  of  one  half  of  the  Maid  of  Erin 
claim  in  Uie  Henriett  Company,  it  would  have 
been  inadmissible.  There  was  no  attempted 
justification  of  entry  of  Wight  and  others  un- 
der the  Henriett  title  of  one  half.  Under  a 
plea  that  the  close  upon  which  the  alleged  tres- 
pass was  committed  was  not  at  that  time  the 
close  of  the  plaintiff,  the  defendant  may  show 
lawful  ri^ht  to  the  possession  of  the  close  in  a 
third  person,  under  whom  he  claims  to  have 
acted.    Jon£9  v.  Chapman,  2  Exch.  808. 

But  a  bare  tortfeasor  cannot  set  up  in  defense 
the  title  of  a  third  person  between  whom  and 
himself  there  is  no  privity  of  connection. 
Branch  v.  Doane,  18  Conn.  288. 

In  justifying  under  a  third  person,  the  de- 
fendant must  show  both  the  title  and  the  pos- 
session of  that  person  {Ohamben  v.  DonaHdMm^ 
11  East,  66;  Merrill  v.  Burbank,  28  Me.  688; 
Beed  v.  Price,  30  Mo.  442),  and  that  the  acts 
were  done  by  that  person's  authority.  Dunlap 
V.  Qlidden,  81  Me.  610. 

A  defendant  can  only  ^tlfy  upon  the 
^und  of  a  better  right  or  title  than  t£e  plain- 
tiffs have;  and  it  has  oeen  held  that  mere  naked 
possession,  however  ac<]|uired,  is  good  as  against 
a  person  having  no  right  to  me  possession. 
Knapp  V.  Winchester,  11  Vt.  861 ;  HcL^^m  v. 
Lockwood,  87  Conn.  600;  Oook  v.  JPUtterson,  86 
Ala.  102. 

It  will  be  apparent  that  in  the  judgment  of 
this  court  the  effort  of  defendants  to  set  up  title 
to  half  of  the  propertv  in  the  Maid  of  Eriu 
claim  in  the  Henriett  dompany,  without  a  plea 
to  that  effect,  and  attempting  to  show  privity 
or  attempting  to  justify  under  it,  was  unwar- 
ranted in  law,  and  that  no  testimony  should 
have  been  taken  in  support  of  any  such  at- 
tempted defense. 

Another  defense  interposed,  which  seems  in- 
compatible with  the  former,  was  that  certain 
parties,  named  in  the  answer,  were  the  owners 
of  the  Yanderbilt  claim,  and  that  such  claim 
conflicted  with  and  comprised  a  part  of  the 
Maid  of  Erin  claim,  and  that  the  claim  was  in 
the  possession  of  the  owners  named  under  claim 
and  color  of  title;  and  that  the  ground  from 
which  the  ore  was  taken  was  in  conflict  between 
the  owners  of  the  claim,  and  that  divers  suits 
in  regard  to  the  same  were  pending  and  unde- 
termined; that  Wight  and  others,  while  en- 
gaged in  mining  the  Yanderbilt  claim,  took  the 
ores  from  the  ground  in  controversy,  which 
defendanta  bought  as  Yanderbilt'  ore;  and  that 
the  same  was  taken  by  the  owners  of  such 
claim  while  the  locus  was  in  their  possession 
under  color  of  title. 
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It  is  shown  in  evidence  that  there  were  two* 
entries  on  the  property  in  controversv. — the* 
flrst  by  Wight,  one  of  the  owners  of  the  Big- 
Chief  in  1882,  after  the  Maid  of  Erin  had  a  re- 
ceiver's receipt  from  the  United  States  land- 
office,  when  a  drift  was  run  from  the  Big  Chief 
shaft  for  the  Maid  of  Erin,  and  was  run  over 
the  line  twenty  or  twenty-eight  feet,  into  the 
Maid  of  Erin  ground.    The  second  entry  was 
by  the  same  party  and  others,  in  the  same  way, 
and  upon  the  same  ground .    Neither  entry  was- 
made  by  extending  the  work  of  the  Yanderbilt 
claim  to  its  exterior  limits,  and  thus  entering, 
the  Maid  of  Erin  property.    The  parties  enter- 
ing and  participating  in  the  proceeds  of  the 
ores  mined  were  not  the  owners  of  the  Yander- 
bilt,- but  seem  to  have  been  one  made  up  for - 
the  occasion, — part  of  the  owners  of  the  Yan- 
derbilt, some  of  the  owners  of  the  Big  Chief, 
and,  perhaps,  parties  owning  in  neither.    The 
plaintiffs  pleaded  title  to  the  Maid  of  Erin 
claim  from  the  government  of  the  United  States, 
and  put  in  evidence  a  receiver's  receipt  for  the 
purchase  of  the  property,  of  date  November  23, 
1881,  and  a  patent  from  the  Uidted  States  gov- 
ernment dated  March  17,  1884. 

It  has  been  frequently  held  Hiat  a  patent  for 
land  emanating  from  the  government  of  the 
United  States  is  the  highest  evidence  uf  title, 
and  in  courts  of  law  is  evidence  of  the  true  per- 
formance of  every  prerequisite  to  its  issuance, 
and  cannot  be  questioned  either  in  courts  of 
law  or  equitv,  except  upon  ground  of  fraud  or 
mistake,  ana,  if  not  assailed  for  fraud  or  mis- 
take, is  conclusive  evidence  of  title.  On  the 
28d  of  November,  1881,  the  government  parted 
with  its  title  to  the  Maid  of  Erin  property,  sold 
it  to  Tabor  and  Du  Bois,  and  gave  a  receipt. 
The  government  could  thereafter  no  more  ais- 
pose  of  the  land  than  if  a  patent  had  been  issued. 
"The  final  certificate  obtained  on  the  payment 
of  the  money  is  as  binding  on  the  government 
as  the  patent  .  .  .  When  the  patent  issues 
it  relates  back  to  the  entry."  Astrom  v.  Ham- 
mond,  8  McLean,  1P7;  EUxchleyv,  Coles,  6  Colo. 
850;  P^re  v.  Wells,  Id.  406;  Sled  v.  8t,  Louis 
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The  patent  does  not  invest  the  purchaser 
with  any  additional  property  in  the  land.  It 
only  gives  him  better  legal  evidence  of  the  title 
which  he  first  acouiiedDy  the  certificate,  dv- 
ender  v.  Smith,  5  Iowa,  189,  8  G.  Greene,  849; 
Arnold  v.  Orimes,  2  Iowa,  1;  Carroll  v.  Safford, 
44  U.  8.  8  How.  460  £11  L.  ed.  6711;  BagneU 
V.  Broderick,  88  U.  S.  18  Pet.  450  [10  L.  ed. 
235] ;  Carman  v.  Johnson,^  Mo.  94;  Uutchings 
V.  Low,  82  U.  8.  15  Wall.  88  [21  L.  ed.  85]. 

A  patent  title  cannot  be  attacked  collaterally. 
"Individuals  can  resist  the  conclusiveness  of 
the  patent  only  by  showing  that  it  conflicts 
with  prior  righta  vested  in  them."  Bo^^. Mer- 
ced Mining  Co,  14  Cal.  862;  Leese  v.  Clark,  18 
Cal.  555;  Jackson  v.  Lawton,  10  Johns.  24. 

An  "adverse  possession"  is  defined  to  be  the 
enjoyment  of  land,  or  such  estate  as  lies  in 
grant,  under  such  circumstances  as  indicate 
Qiat  such  enjoyment  has  been  commenced  and 
continued  under  assertion  or  color  of  right  on 
the  part  of  the  possessor.  Wallace  v.  Duffleld, 
2  Serg.  &  R.  527;  French  v.  Pearce,  8  Conn. 
440;  ^t^A  V.  Burtis,  9  Johns.  174. 
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The  entry  of  a  stranger,  and  the  taking  of 
rents  or  profits  by  him,  is  not  an  adverse  pos- 
sessioD.  When  two  parties  are  in  possession, 
the  law  adjudges  it  to  be  the  possession  of  the 
party  who  has  the  righ  t  Reading  v.  Bawsteme, 
2  Ld.  Raym.  829;  Barr  v.  Gratz,  17  U.  8.  4 
Wheat.  213  [4  L.  ed.  5531;  Smith  v.  Burtii,  6 
Johns.  218;  8te7>en9  y.  JBoUiiter,  18  Yt.  294; 
Brimmer  v.  Long  Wharf,  5  Pick.  131. 

Possession,  to  be  supported  by  the  law,  must 
be  under  a  claim  of  right,  and  adverse  posses- 
sion must  be  strictly  proved.     Orube  v.  Wells, 

84  Iowa,  150. 

The  color  must  arise  out  of  some  conveyance 
porportinf  to  convey  title  to  a  tract  of  land. 
8  Washb.  Real  Prop.  155;  Shaekleford  v.  BaUey, 

85  lU.  891. 

The  title  of  the  Maid  of  Erin  claim  was  in 
the  government  of  the  United  States  until  de- 
vested by  its  own  act  There  could  be  no  ad- 
verse possession  gainst  the  government.  The 
claimants  of  the  Yanderbilt  claim  entered  un- 
der license  only  from  the  government.  Admit- 
ting, for  the  purposes  of  this  case,  that  the  en- 
try under  the  license  was  legal,  that  they  had 
complied  with  the  laws  of  Congress  and  the 
State,  and  that  their  possession  extended  to  and 
was  protected  to  their  exterior  lines  while  the 
fee  remained  in  the  government,  when  the  fee 
passed  from  the  government  to  Uie  other  party 
conveying  the  lo^s,  before  that  time  in  contro- 
versy, the  supposed  license  was  revoked,  and 
all  acts  and  declarations  of  the  parties  them- 
selves, whether  by  record  or  otherwise,  as  es- 
tablishing a  possessory  right,  were  void  as 
against  tne  grantees  of  the  government,  and 
there  could  be  no  entry  under  color  of  title,  ex- 
cept by  some  right  by  conveyance  either  from 
the  government  or  its  grantees.  The  fact  of 
the  actual  possession  and  occupancy  of  the 
Maid  of  Erin  by  plaintiffs  was  not  seriously 
disputed,  and  the  testimony  was  ample  to  war- 
rant the  jury  in  finding  the  fact.  The  govern- 
ment had  granted  the  land  previous  to  the  en- 
try of  Wight  and  others;  and  that  such  posses- 
sion under  a  legal  title  was  co-extensive  with 
its  bounds  is  so  well  settled  that  authorities  in 
its  support  are  unnecessary. 

We  do  not  think  the  court  erred  In  refusing 
to  admit  the  testimony  offered  in  support  of 
possessoiy  title  of  the  Yanderbilt  in  the  land 
from  which  the  ore  was  taken,  nor  in  refusing 
the  testimony  in  reference  to  litigation  and  suits 
X>ending  between  the  parties.  Neither  the  title 
nor  rignt  of  possession  of  plaintiffs  could  be 
attacked  collateral! v  as  attempted;  and  the  tes- 
timony offered  under  the  law  as  shown  above 
was  incompetent  and  inadmissible  to  prove 
either  adverse  possession  or  color  of  title.  From 
our  view  of  the  law  controlling  the  case,  as 
stated  above,  it  follows  that  the  court  did  not 
err  in  refusing  the  instructions  asked  on  this 
point  by  the  defendants,  or  in  giving  those 
which  were  given.  They  were  substantially 
correct. 

The  sale  of  ore  by  Wight  and  others,  and 
purchase  by  the  defendants,  was  a  conversion. 
A  ''conversion"  is  defined  to  be  any  act  of  tlie 
defendant  inconsistent  with  the  plaintiff's  right 
of  possession,  or  subversive  of  his  right  of 
property.  HarriM  v.  ISaunders,  2  Strob.  Eq. 
870,  noU;  WMer  ▼.  Davis,  U^Le,  147;  Oilman 
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V.  mu,  86  N.!H.  811;  OlarkY.  Whitaker,  19 
Conn.  819. 

The  defendants,  by  purchasing  the  ore,  ac- 
quired no  title,  and  are  consequenUy  equallv  lia- 
ble for  its  conversion  as  the  parties  who  sold  it. 
Olark  V.  Wells,  45  Yt.  4;  Clark  v.  Rideout,  89 
N.  H.  238;  Carter  v.  Kingman,  103  Mass.  517. 

And  it  was  a  matter  of  no  importance,  so  far 
as  the  legal  liability  of  defendants  was  con- 
cerned, whether  they  were  ignorant  or  in- 
formed of  the  true  ownership.  Morrill  v.  MotU- 
ton,  40  Yt.  242;  Johnson  v.  Powers,  Id.  611; 
West  Jersey  B.  Go,  v.  Trenton  Car  Works  Co.  82 
N.  J.  L.  517;  Dixon  v.  Catdwell,  15  Ohio  St. 
412;  Hoffman  v.  Car<no,  22  Wend.  285. 

The  principle  caveat  emptor  applies.  A  per- 
son purchasing  property  of  the  party  in  pos- 
session, without  ascertaining  where  the  true 
title  is,  does  so  at  his  peril,  and,  although  hon- 
estly mistaken,  will  be  liable  to  the  ovrner  for 
a  conversion.  Taylor  v.  Pope,  5  Coldw.  418; 
Oilmore  v.  Newton,  9  Allen,  171;  Spraights  v. 
JKiw^,  89  N.  T.  441. 

The  question  of  the  proper  measure  of  dam- 
ages is  one  of  much  greater  difficulty.  We  can 
find  no  conclusive  adjudication  in  our  own 
court.  The  decisions  of  the  different  States 
are  conflicting  and  irreconcilable.  Although, 
under  our  Code,  different  forms  of  action  are 
abolished,  the  principles  controlling  the  dif- 
ferent actions  remain  the  same  as  before  its 
adoption.  Consequentlv  the  law  applicable 
and  to  be  administered  in  each  case  depends  as 
much  as  formerly  upon  the  nature  of  the  case, 
— the  allegations  and  the  distinctive  form  the 
case  assumes.  In  many  States  the  courts  have 
attempted  in  this  action  to  make  the  rule  of 
damage  correspond  to  that  in  the  action  of 
trespass,  and  make  it  in  that  respect  as  full  and 
complete  a  remedy.  In  the  State  of  New  York 
it  was  long  held,  and  perhaps  still  is,  that  the 
increased  value  of  the  property,  added  bj  the 
labor  and  acts  of  defendant,  belongs  to  the  right- 
ful owner  of  the  property,  and  the  value  of  the 
property  in  its  new  and  improved  state  thus 
becomes  the  measure  of  damages;  but  the  doc- 
trine has  been  questioned  and  severely  criticised 
in  the  same  State.    Brown  v.  ^S^,  7  Cow.  95. 

In  trespass,  damage  for  the  whole  injury,  in- 
cluding aiminution  in  the  value  of  the  land  by 
the  entry  and  removal,  as  well  as  of  the  value 
of  the  property  removed,  may  be  recovered; 
and  the  character  of  the  entry,  whether  will- 
ful and  malicious,  or  in  good  faith,  through  in- 
advertence or  mistake,  is  an  important  element, 
— an  element  that  cannot  enter  into  the  action 
of  trover.  In  trover  the  specific  articles  can- 
not be  recovered  as  in  replevin.  Consequently 
the  same  rule  as  to  increased  value  cannot  he 
applied  as  in  that  action,  where  the  specific 
property  can  be  followed,  and,  when  identified, 
taken  without  regard  to  the  form  it  has  assumed. 

It  seems,  on  principle,  therefore  (and  this  is 
in  harmony  with  the  English  authorities  and 
those  of  many  of  the  States),  that  where  a  party 
makes  his  election,  and  adopts  trover,  the  rule 
of  damage  is  and  should  be  proper  compensa- 
tion for  the  property  taken  and  converted,  re- 
gardless of  the  manner  of  entry  and  taking; 
and,  where  the  chattel  was  severed  from  the 
realty,  regardless  of  the  diminished  value  of 
the  i^ty  by  reason  of  the  taking.    In  other 
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words,  the  true  nile  should  be  the  value  of  the 
chattel  as  such  when  aud  where  first  severed 
from  the  realty  aud  becomiu^  a  chattel. 

An  examination  of  the  authorities  will  show 
that  the  rule  of  damages  to  some  extent  depends 
upon  the  form  of  action, — whether  the  action 
is  for  an  injury  to  Uie  land  itself,  or  for  the 
conversion  of  a  chattel  which  had  been  severed 
from  the  land.  This  distinction  seems  well 
founded  in  principle  and  reason.  This  view  of 
the  law  is  supported  by  Martin  v.  Porter,  6 
Meea.  &  W.  852;  WOd  v.  Holt,  9  Mees.  &  W. 
672;  Morgan  v.  PomU,  8  Q.  B.  278;  Hilton  v. 
Woods,  L.  R.  4  Eq.  432;  Jfaye  v.  Tappan,  28 
Cal.  806;  Oolter  v.  Feti,  80  Cal.481;  Coleman's 
App,  62  Pa.  252;  Gushing^,  Longfellow,  26  Me. 
806;  Forsyth  v.  Wells,  41  Pa.  291;  Kier  v.  Peter- 
son, Id.  857;  Moody  v.  Whitney,  88  Me.  174. 

We  -are  therefore  of  the  opinion  that  the  rule 
of  damage  adopted,  and  the  instructions  of  the 
court  as  to  the  measure  of  damage,  were  erro- 
neous, and  that  it  should  have  been  the  value 
of  the  ore  sold,  as  shown,  less  the  reasonable 
and  proper  cost  of  raising  it  from  the  mine 
after  it  was  broken,  and  hauling  from  the  mine 
to  the  defendants'  place  of  business.  We  do 
not  find  it  necessary  to  decide  whether  or  not 
plaintiffs'  counsel,  by  stating  in  the  complaint 
tiiat  tibe  ore  taken  and  converted  was  of  a  cer- 
tain value  "over  and  above  the  cost  of  mining, 
digging,  and  extracting  the  same  from  the 
eround,  raising  the  same  to  the  surface,  haul- 
ing the  same  to  the  defendants'  reduction  works, 
and  the  cost  of  treating  the  same,"  and  defend- 
ants^ taking  issue  upon  it,  precluded  them  from 
proving  and  taking  greater  damage  upon  the 
trial;  but  if  it  were  necessary,  for  the  purpose 
of  determining  this  esse,  we  should  be  inclined 
to  so  hold. 

In  this  action  value  is  a  material  averment, 
and  the  plaintiffs  have  deliberately  asserted  one 
rule,  and,  issue  having  been  taken  upon  it, 
should  not  be  permitted  to  change  base,  and 
adopt  upon  trial  another  more  disadvantageous 
to  the  defendants.  In  this  case  it  could  not 
have  been  said  the  evidence  was  in  support  of 
the  allegation  or  directed  to  an  issue.  The  tes- 
timony should  have  been  directed  to  the  issue, 
or  the  pleadings  amended. 

Counsel  for  appellees,  after  obtaining  leave 
from  this  court,  assigned  for  cross-error  the  re- 
fusal of  the  court  to  aUow  interest  on  the 
amount  found  due  from  the  time  of  the  con- 
version, and  the  instruction  of  the  court  on 
that  point.  It  is  true,  as  stated  by  the  learned 
judge,  ''that  interest  in  this  State  is  a  creature 
of  statute,  and  regulated  thereby;  that  it  is  only 
recoverable  in  the  absence  of  contract  in  cases 
enumerated  in  the  statute;  and  that  damages  to 
property  arising  from  a  wrong  or  negligence 
of  the  defendants  is  not  one  of  the  enumerated 
cases."  This  could  not  come  under  the  last 
clause  of  the  instruetion.    It  is  not  for  dam- 
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age  to  property.  It  is  for  the  wrongful  de- 
tention of  money  belonging  to  plaintiffs.  It  is 
clearly  distinguishable  from  Denver,  3,  P.  db 
P.  R.  Co,  V.  Conway,  8  Colo.  1,  and  HawleyY, 
Barker,  5  Colo.  118. 

There  does  not  appear  to  have  been  any  de- 
cision in  this  State  directly  on  the  question 
presented.  The  same  statute  has  been  con- 
strued in  Illinois  (from  which  State  it  was 
taken)  as  allowing  interest  in  this  class  of  cases 
from  the  time  of  the  conversion,  and  there  has 
been  an  unbroken  line  of  decisions  in  that  State 
from  Bradley  v.  Geiselman,  22  HI.  494,  to 
lUinois  Cent.  R  Co,  v.  Cobb,  72  HI.  148,  in 
which  it  is  said,  reviewing  the  decisions:  "The 
doctrine  established  by  these  authorities  is, 
where  property  has  been  wrongfully  taken  or 
converted  into  money,  and  an  action  of  tres- 
pass or  trover  may  be  maintained,  interest  may 
properly  be  recovered;  and  this  is  based  upon 
the  statute  which  authorizes  interest  when  there 
has  been  an  unreasonable  and  vexatious  delay 
of  payment  There  can  be  no  difference  be- 
tween the  delay  of  payment  of  a  money  de- 
mand and  where  property  has  been  wron^ully 
taken,  or  taken  and  converted  into  money  or 
its  equivalent  The  two  rest  upon  the  same 
principle." 

The  rule  is  that  when  the  statute  of  another 
State  is  adopted  the  copstruction  of  the  statute 
in  that  State  is  also  adopted,  and  remains  the 
true  construction  until  authoritatively  con- 
strued by  the  courts  of  the  State  adopting  it 
The  general  rule  in  trover  is  that  the  damages 
should  embrace  the  value  of  the  property  at 
the  time  of  the  conversion,  with  the  interest  up 
to  the  time  of  judgment,  and  this  rule  has  been 
followed  in  almost  if  not  all  the  States,  and 
seems  right  on  principle.  But  our  statute  does 
not  seem  to  have  received  the  same  construc- 
tion here  as  in  the  State  of  Illinois.  While  in 
that  State  it  has  been  put  plainly  and  squarely 
as  interest  under  the  statute,  in  our  State  dam- 
age for  the  detention  of  the  money  equal  to  the 
legal  interest  upon  the  value  of  the  chattels  con- 
verted from  the  time  of  the  conversion  has  been 
allowed,  not  as  interest,  but  as  damage.  Met- 
chette  V.  Wanless,  2  Colo.  170;  Hanauer  v.  Ba/r- 
tels.  Id.  514;  Tucker  v.  Parks,  7  Colo.  62. 

We  think  the  court  erred  in  its  instructions 
to  the  jury  on  this  point  They  should  have 
been  instructed  to  add  to  the  amount  found  as 
the  value  of  the  ore,  as  further  damage,  a  sum 
equal  to  legal  interest  on  the  same  from  the 
time  of  the  conversion.  For  the  errors  in  as- 
sessing the  damage,  the  case  should  be  reversed, 
and  remanded  for  a  new  trial  in  accordance 
with  the  views  herein  expressed. 

Richmond  and  Pattison,  (7(7.,  concur. 

Per  Curiam:  For  the  reasons  stated  in  th$ 
foregoing  opinion  the  judgment  is  reversed. 


1889. 


BoGGB  y.  Bodkin. 
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WUliam  H.  BOGGS    . 

George  BODKIN  et  al.,  AppU. 
{ W.Va. ) 

1.  Where  parties  to  a  written  oontraet 

for  the  exchange  of  lands  have  exchanged  pos- 
session but  have  not  executed  deeds,  a  parol  re- 
scission of  the  contract,  followed  by  part  per- 
formance and  by  restoration  of  possession  by  one 
of  the  parties,  will  be  enforced  against  the  other. 

8.  Eqnitjr  cannot  enfbrce  a  parol  eon- 
tract  for  the  sale  or  exchange  of  land  without 
admission,  or  dear  proof  of  its  terms. 

8«  A  parol  contract  for  the  exchange  of 
lands  will  not  be  specifically  enforced  In  the 
absence  of  proof  that  the  parties  have  good  titles. 

4«  Orders  sappressing^  portions  of  the 
evidence  allowing  the  reta^ng  of  depositions 
and  regulating  preparation  of  the  cause  for 
hearing  must,  on  appeal  therefrom,  appear  by 
the  face  of  the  record  to  be  not  only  erroneous 
but  prejudicial  to  appellant,  to  warrant  reversal. 

(June  27,  1889.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  of  Braxton  County  in  favor 
of  plaintiff  in  a  suit  to  rescind  a  certain  con- 
tract or  to  specifically  enforce  the  same.  Af- 
firmed. 

Statement  by  Green,  /. ; 

On  September  8,  1824,  Daniel  Stringer  ob- 
tained a  patent  from  the  Commonwealth  of 
Virginia  for  2,000  acres  of  land  at  the  forks  of 
the  Little  Kanawha  River,  in  what  was  then 
Lewis  County.  On  September  25,  1828,  he 
conveyed  this  and  other  land  to  Gideon  D. 
Camden  and  James  W.  Porter,  trustees,  to  se- 
cure the  payment  of  several  debts  due  to  one 
Daniel  Mason  of  Culpeper  County,  Ya.  By 
this  deed  of  trust,  upon  default  in  the  prompt 
payment  of  any  said  debts,  either  of  said  trus- 


tees were  authorized  to  sell  said  lands,  or  so 
much  thereof  as  may  be  necessary,  for  cash, 
before  the  front  door  of  Thomas  Bland's  tavern 
in  Weston,  in  said  County  of  Lewis,  and  pay 
the  proceeds  on  said  debts  secured  by  said  deed 
of  trust;  and,  in  accordance  with  its  terms, 
Gideon  D.  Camden,  one  of  said  trustees,  did  on 
December  1,  1884,  at  the  request  of  Daniel 
Mason,  sell  at  public  auction,  for  cash,  after 
having  advertised  the  time  and  place  of  sale,  as 
required  by  said  deed  of  trust,  said  tract  of 
2,000  acres  of  land  at  the  forks  of  the  Little 
Kanawha  River.  This  tract  of  laud  was  pur- 
chased by  said  Mason  for  $300,  and  by  his  di- 
rection the  trustee  Gideon  D.  Camden,  on  No- 
vember d,  1839,  conveyed  said  tract  of  land  to 
Samuel  Merchant,  of  the  City  of  Baltimore,  by 
a  deed  duly  recorded  in  the  clerk's  office  of  the 
County  of  Lewis,  on  December  9,  1839.  Mer- 
chant appointed  said  Camden  his  agent,  and  his 
attorney  in  fact,  to  control,  lease,  or  otherwise 
dispose  of  said  tract  of  2,000  acres  of  land;  and 
on  April  13, 1848,  said  Camden,  as  such  attor- 
ney in  fact,  did  lease  in  the  name  of  his  prin- 
cipal, Samuel  Merchant,  to  Andrew  Boggs,  Sr. , 
said  tract  of  2,000  acres  of  land  for  three  years 
from  and  after  April  1,  1843,  the  said  Boggs  by 
said  lease,  which  he  also  executed,  agreeing  to 
pay  to  said  Merchant  tiie  annuftl  rent  of  100 
bushels  of  Indian  com,  to  be  delivered  on  the 
land;  and  he  also  agreed  to  pay  the  taxes  on 
said  tract  of  land,  and  at  the  end  of  said  term, 
April  1,  1846,  to  deliver  peaceable  possession  of 
said  land  to  the  said  Merchant  or  his  agent. 
Said  Boggs,  under  this  lease,  took  possession  of 
and  occupied  the  said  tract  of  2,000  acres  of 
land  at  once. 

It  further  appears  that  one  David  AlMp,  in 
1834,  took  possession  of  a  portion  of  this  2,000- 
acre  tract,  and  on  July  2, 1854,  he  entered  786 
acres, — a  part  of  this  2,000  acres, — by  metes 
and  bounds,  as  vacant  land.  He  surveyed  this 
tract  of  786  acres,  October  11, 1855,  and  on  July 
1,  1856,  he  obtained  a  patent  for  this  786  acres 


KOTB.— Fer/xd  wntrad  for  exchange  of  lands  may 

he  enforced, 

A  verbal  contract  respecting  land  may  be  obliff- 
atory  upon  the  parties  to  it  when  they  make  no 
objection  themselves  that  it  is  not  In  writing.  A 
third  person-  cannot  object  for  them.  Kelly  v. 
Kendall,  6  West.  Bep.  641, 118  HI.  660. 

The  obli^tion  of  a  contract  for  exchange  of 
lands  with  a  railroad  company  was  not  impaired  by 
the  fact  that,  when  notified  that  the  company 
would  not  complete  the  exchange,  the  other  party 
wrote  asking  when  the  company  would  be  ready 
to  remove  its  track  from  the  lands  and  come  to  a 
settlement  for  its  use.  Union  Pao.  B.  Ck).  v.  Mo- 
Alpine,  li»  IT.  S.  805  (32  L.  ed.  673). 
"  In  order  that  equity  may  enforce  specific  per- 
formance of  a  parol  contract  for  the  sale  or  ex- 
change of  lands,  plaintiff  must  show  conclusively  a 
contract,  pajrment  or  tender  of  the  consideration, 
part  performance,  and  delivery  of  possession. 
Where  there  has  been  no  part  execution  on  either 
side,  nor  anything  but  a  breach  of  promise,  the  re- 
lief wlU  not  be  granted.  Puroell  v.  C!oleman  (Pur- 
oeU  V.  Miner),  71  U.  S.  4  WalL  613  (18  L.  ed.  435); 
Rogers  Locomotive  &  Mach.  Worlcs  v.  Helm,  22  L. 
ed.  568;  Williams  v.  Morris,  95  U.  S.  444  (24  L.  ed.  360). 

5L.  R.A. 


The  onu8  of  establishing  by  clear  and  satisfactory 
evidence  a  contract  which  it  is  sought  to  have 
Bpecifidally  enforced  is  cast  upon  the  party  who 
sets  it  up  and  asks  its  enforcement;  and  unless  this 
is  done  a  court  of  equity  wUl  not  decree  speclflo 
performance.  Taylor  v.  Williams,  45  Mo.  80; 
Strange  v.  Crowley,  7  West.  Rep.  108,  91  Mo.  287; 
Stem  V.  Nysonger,69  Iowa,  612;  Williams  v.  Morris, 
supra. 

Where  actual  possession  of  the  lands  has  been' 
exchanged,  the  defendant  cannot  successfully  de* 
fend  on  the  ground  of  fraud  of  plaintiff  in  making 
the  contruct,  where  he  has  for  a  long  time  known 
of  such  alleged  fraud,  and  has  made  no  effort  to 
rescind  the  contract.  Oakey  v.  Cook,  6  Cent.  Rep. 
46,  41  N.  J.  Bq.  350. 

The  defendant  cannot  repudiate  the  contract  on 
the  ground  that  the  plaintiff  is  willlug  to  accept 
the  deed  for  less  land  than  was  originally  agreed 
upon.  Union  Pac.  R.  Co.  v.  McAlplne,  129  U.  8. 305 
(32  L.  ed.  673). 

That  a  specific  performance  of  a  parol  contract 
will  be  enforced,  where  the  contract  is  admitted  by 
the  answer,  and  the  benefit  of  the  Statute  of 
Frauds  is  not  claimed,  see  Gilpatriok  v.GUd;1ea« 
2  L.  R.  A.  662,  note,  81  Me.  137.  j  y 


See  also  7  L.  R.  A.  87. 
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of  land.  This  patent,  it  is  claimed  by  George 
Bodkin  and  other  appel'nnts,  never  conferred 
any  title  to  this  786  acres  on  David  Alkire, 
because  it  appears  that,  when  said  entry,  sur- 
vey and  patent  were  made  in  favor  of  David 
AlKire  be  was  then  in  possession  of  said  786 
acres  of  land  as  tenant  under  said  Merchant,  the 
owner  of  the  Stringer  patent  He  had  taken 
possession  of  some  land  within  what  was  after- 
wards made  the  metes  and  bounds  of  this  786 
acres  of  land  about  the  year  1834.  This  land 
was,  about  the  year  1837,  taken  possession  of 
by  Andrew  Boggs,  Sr.,  under  a  purchase  from 
McComas  and  iLeneen,  but  he  soon  found  that 
the  McComas  and  Keneen  tract  did  not  include 
this  land,  and  thereupon  he  abandoned  his 
possession  under  them,  and  leased,  as  before 
stated,  this  2,000  acres  under  the  Stringer  patent 
of  Samuel  Merchant,  its  then  owner,  for  three 
years  from  April  1,  1843.  After  the  expiration 
of  this  lease  David  Alkire  took  possession  of 
this  land.  He  occupied  it  for  several  years,  but 
whether  as  a  mere  squatter,  or  under  any  claim 
of  title,  does  not  appear.  Afterwards  one 
John  Cunningham  lived  on  this  land  a  short 
time,  but  the  record  fails  to  show  whether  he 
had  any  claim  of  title  to  it  or  not.  He  aban- 
doned the  possession  of  this  land,  and  William 
B.  Alkire  and  John  V.  Alkire  each  afterwards 
lived  on  this  land  for  short  periods  of  time, 
whether  under  any  claim  of  title,  or  what  claim 
of  title,  does  not  appear;  but,  from  1859  to  1865 
Andrew  Boggs,  Jr.,  who  took  possession  of  this 
land  under  a  lease  from  Merchant,  occupied 
this  land. 

On  July  22,  1854.  David  Alkire  entered  this 
786  acres  as  vacant  land.  He  had  it  surveyed 
on  October  11,  1855,  and  on  July  1,  1856,  he 
obtained  a  patent  therefor  from  the  Common- 
wealth of  Virginia.  On  December  5,  1859,  he 
conveyed  said  786  acres  to  Andrew  Boggs,  Jr. ; 
but,  not  being  satisfied  with  such  a  title,  An- 
drew Boggs,  Jr.,  did  not  have  this  deed  re- 
corded, and  hi  the  fall  of  1860  leased  this  2,000- 
acre  tract,  under  the  Stringer  patent,  which 
covered  this  786  acres  of  land  of  Camden,  the 
attorney  in  fact  of  Merchant,  for  two  years. 

On  September  6,  1865,  Andrew  Boggs,  Jr., 
conveyed  this  786  acre  tract  of  land  patented  to 
David  Alkire  July  1, 1856,  to  George  Bodkin 
and  Nimrod  G.  Mundy,  in  exchange  for  a  tract 
of  725  acres  which  they  by  a  written  contract 
had  agreed  to  convey  to  him,  and  George  Bod- 
kin was  put  in  possession  of  said  786  acres  of 
land.  Shortly  thereafter  a  demand  was  made 
of  the  defendant  Greorge  Bodkin  by  G.  D 
Camden,  as  agent  and  attorney  in  fact  of  said 
Samuel  Merchant,  to  quit  the  possession  of  said 
land,  or  become  the  tenant  of  said  Merchant,  or 
else  a  suit  would  be  instituted  to  obtain  the 
possession  of  said  land.  Bodkin  refused  to 
surrender  the  possession  of  said  land,  and 
thereupon  said  Merchant,  who  was  a  nonres- 
ident of  this  State,  instituted,  in  the  United 
States  District  Court  at  Clarksburg,  an  action 
of  ejectment  to  recover  this  tract  of  786  acres. 

On  March  26,  1869,  a  notice  of  the  filing  of 
this  declaration  was  8er\'ed  on  George  Bodkin, 
the  defendant  in  possession  of  said  land.  Said 
Bodkin,  and  his  co-defendant  JSimrod  G.  Mun- 
dy, about  one  year  afterwards,  in  the  spring  of 
1878.  met  said  Andrew  Boggs,  Jr.,  on  the  land 
in  controversy,  and  said  iUidrew  Boggs  delib- 
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erately  waived  and  relinquished  all  his  pre- 
vious claims  of  right  and  title  to  this  786  acres 
of  land  in  favor  of  Samuel  Merchant,  and  ad- 
mitted that  his  title  to  said  tract  of  land  was 
good.  He  refused  to  make  anv  contest  in  this 
ejectment  suit,  and  advised  the  defendant  in 
this  suit  to  make  the  best  compromise  he  could 
with  said  Merchant;  and  at  the  same  time  An- 
drew Boggs,  Jr.,  then  and  there  agreed  that 
the  contract  by  which  said  Andrew  Boggs,  Jr., 
agreed  to  exchange  thJs  786  acres  of  land  for 
the  725  acres  owned  by  said  Bodkin  and  Mun- 
dy should  be  mutually  abandoned,  the  said 
Andrew  Boggs,  Jr.,  tojbe  refunded  the  costs 
which  he  had  incurred  in  moving  on  to  this 
725-acre  tract,  or  which  he  might  incur  in 
moving  off  of  it.  He  did  move  off  of  this 
tract,  and  said  Bodkin  did  give  him  a  horse, 
valued  at  $105,  for  and  as  the  estimated  cost 
he  had  incurred  in  such  removal,  and  the  de- 
fense of  this  ejectment  suit  was  abandoned  and 
the  controversy  settled  by  the  purchase  of  this 
land  of  said  Merchant,  who  on  October  20. 
1870,  conveyed  said  tract  of  786  acres  of  land 
to  said  Mundy,  in  May,  1881.  In  the  deed 
from  Andrew  Bo&^gs,  Jr.,  to  said  Bodkin  and 
Mundy  for  this  786  acres  of  land,  Andrew 
Boggs  reserved  a  lien  upon  the  land  conveyed 
to  indemnify  him  against  any  liens,  liabilities, 
or  defects  of  title  that  might  exist  against  this 
725-acre  tract  which  was  to  be  conveyed  by 
said  Bodkin  and  Mundy  to  said  Boggs  in  ex- 
change for  the  786-acre  tract. 

In  the  spring  of  1876  William  H.  Boggs,  by 
a  parol  contract,  purchased  from  his  father, 
Andrew  Boggs,  Jr.,  this  vendor's  lien  retained 
in  said  deed  by  Andrew  Bo^^,  Jr.,  his  father 
giving  him  therefor  an  unaivided  moiety  of 
145  acres,  of  which  he  put  his  father  in  posses- 
sion at  the  time  of  said  contract.  In  February, 
1881,  William  H.  Boggs  brought  his  suit  m 
chancery,  in  the  Circuit  Court  of  Braxton 
County,  against  said  George  Bodkin  and  N.  G. 
Mundy,  the  administrator  of  Andrew  Boggs, 
Jr.,  and  bis  widow  and  heirs,  to  compel  said 
Bodkin  and  Mundy  to  elect  promptly  to  have 
said  contract  of  exchani^  of  lands  between 
them  and  his  father  rescinded  or  specifically 
performed  on  their  part.  In  his  bill  and  three 
amended  bills,  he  set  out  substantially  the  facta 
above  stated.  The  original  bill  omits  any  state- 
ment of  the  compromise,  or  attempted  compro- 
mise, made  in  the  spring  of  1870,  whereby  the 
contract  for  the  exchange  of  land  by  Andrew 
Boggs,  Jr.,  and  Bodkin  and  Mundjf  was  agreed 
to  M  rescinded.  A  copy  of  this  contract  ia 
stated  in  the  bill  as  filed  with  it  as  an  exhibit, 
though  it  was  not  in  fact  so  filed,  but  it  stated 
its  contents.  The  bill  says  that  Bodkin  and 
Mundy  in  this  exchange  of  lands  were  to  pay 

Andrew  Boggs,  Jr.,  $ boot,  which  sum 

the  bill  alleges  has  never  been  paid. 

This  bill  further  alleges  that  at  the  same 
time,  on  September  6,  1865,  the  said  Andrew 
Boggs,  Jr.,  made  a  deed  to  the  defendants, 
said  Bodkin  and  Mundy,  for  this  tract  of  786 
acres  of  land,  worth  $6,288,  and  put  George 
Bodkin  in  possession  thereof,  who  has  held  it 
ever  since  under  said  deed,  and  the  said  Bod- 
kin and  Mundy  have  disposed  of  a  large  amount 
of  timber  off  the  said  land  and  taken  the  rents 
and  profits  thereof.  The  bill  further  states 
that  Bodkin  and  Mundy  have  not  conveyed  to 
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tbe  said  Boggs,  Jr.,  the  735  acres  of  land  in 
XJpshiir  and  Webster  Counties  according  to 
their  contract.  It  further  alleges  that  said 
Andre^v  Boggs,  Jr.,  in  said  deed  to  Bodkin  and 
Mundy,  retained  a  lien  on  the  786  acres  of  land 
to  indemnify  him  against  any  liens,  liabilities 
or  defects  of  title  on  the  said  725-acre  tract, 
which  by  terms  of  said  contract  was  to  be  con- 
veyed by  Bodkin  and  Mundy  to  the  said  An- 
drew Bo{?gs,  Jr. 

Tbe  bill  also  alleges  that  on  September  28, 
1878,  for  a  valuable  consideration,  said  Andrew 
Bogga,  Jr.,  father  of  the  plaintiff,  transferred 
to  him  all  his  right,  title  and  interest  in  this 
said  725-acre  tract,  and  in  the  said  purchase 

money,  amounting  to  $ ,  still  unpaid; 

also  the  said  lien  wnich  he  retained  Id  the  deed 
of  this  786  acres.  The  bill  states  that  Andrew 
Boggs,  Jr.,  has  since  died  intestate  and  one  P. 
F.  'DuSy  has  qualified  as  his  administrator. 

The  prajrer  of  this  bill  is  as  follows:  "  There- 
fore plaintiff  prays  that  the  parties  mentioned 
in  the  caption  may  be  made  parties  defendants, 
and  full,  true  and  perfect  answer  make  to  all 
and .  singular  the  matter  herein  stated  and 
•charged;  and  that  the  defendants,  George  Bod- 
kin and  N.  G.  Mundy,  may  be  compelled  to 
«lect,  within  a  short  day  given  for  the  purpose, 
either  to  have  said  contract  rescinded  and  the 
deed  for  the  786  acTes  decreed  void,  or  specifl- 
callv  performed  on  their  part  by  the  payment 

of  $ ,  the  unpaid  purchase  money,  and 

the  conveyance  to  the  plaintiff  of  the  725  acres 
of  land;  and  such  other  and  general  relief  as 
the  court  may  see  fit  to  grant. 

Bodkin  and  Mundy  appeared  and  demurred 
to  this  bill,  but  withdrew  their  demurrer  at  the 
August  Term,  1881,  and  took  a  rule  against 
the  plaintiff  to  require  him  to  produce  and  file 
the  original  contract  between  Andrew  Boggs, 
Jr.,  and  Bodkin  and  Mundv.  On  the  4th  of 
October,  1881,  the  plaintiff,  William  H.  Boggj3, 
filed  his  answer  m  writing  to  this  rule,  in 
which  he  alleges  lus  inabilitv  to  produce  this 
contract,  because  it  had  beeoi  left  by  his  father, 
Andrew  Boggs,  Jr.,  in  his  lifetime,  with  one 
Jonathan  Bennett,  to  bring  a  suit  upon,  and  he 
asked  the  judge  in  the  vacation  to  award  a 
subpcena  dyces  tecum  to  compel  tbe  production 
of  said  paper  by  said  Bennett.  Tbis.suhpccna 
was  awarded  by  the  judge,  and  on  motion  of 
Bodkin  and  Mundy  the  rule  against  the  plain- 
tiff was  discharged.  By  an  order  made  on 
November  29,  1881,  and  a  rule  issued  against 
Jonathan  M.  Bennett  to  appear  and  show  cause 
why  he  should  not  be  fined  for  his  contempt  in 
failing  to  file  this  contract,  alleged  to  be  in  his 
possession;  and  in  April,  1882,  on  motion  of 
Bodkin  and  Mundy,  the  plaintiff  was  required 
to  speed  his  cause  on  pam  of  the  dismissal  of 
the  bill;  and  in  August,  1882,  the  court  in 
vacation  enlarged  the  rule  against  J.  M.  Ben- 
nett till  the  next  term  of  tbe  court,  when  Ben- 
nett filed  his  answer  in  writing  to  this  rule,  but 
no  entry  of  filing,  it  appears,  was  made  by  the 
oourt. 

At  December  Term,  1882,  said  Bodkin  and 
Mundy  filed  their  joint  answer  to  this  bill,  to 
which  he  replied  generally  and  asked  leave  of 
the  coiurt  to  amend  t(iis  bill,  in  which  he 
alleged  that  the  said  contract  between  Andrew 
Boggs,  Jr.,  and  Bodkin  and  Mundy  was  in  the 
possession  of  Jonathan  Bennett,  who,  although 
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called  upon  to  produce  it,  had  heretofore  failed 
and  refused  to  do  so.  This  amended  bill  alleged 
that  Bennett  had  an  interest  in  this  contract, 
and  it  prayed  that  he  might  be  made  a  party 
defendant  in*  this  cause  and  be  required  and 
compelled  to  produce  and  file  thi&  contract. 

On  April  28, 18»8,  Jonathan  M.  Bennett  filed 
his  separate  answer  to  this  amended  bill,  but 
this  answer  has  been  taken  out  of  the  papers  of 
the  court  and  cannot  now  be  found.  At  the 
December  Term  of  1888  said  Bodkin  and 
Mundy  filed  their  amended  and  supplemental 
joint  answer,  in  which  they  set  out  as  defense 
the  facts  hereinbefore  stated.  They  denied  the 
waste  charged  by  the  plaintiff.  They  relied 
upon  the  Statute  of  Limitations.  This  answer 
was  replied  to  generally,  and  the  defendantssub- 
sequently  demurred  to  the  plaintiff's  amended 
bill.  The  plaintiff  filed  a  second  amended  bill, 
in  which  he  states  that  Homer  A.  Holt  claimed 
to  be  the  owner  of  the  725  acres  of  land  which 
said  Bodkin  and  Mundv  contracted,  as  before 
stated,  to  convey  to  Andrew  Boggs,  Jr.,  in  ex- 
change for  this  786  acres  of  land,  and  there  are 
filed,  as  exhibits,  deeds  which  purport  to  con- 
vey to  Holt  this  land;  but  it  is  alleged  that 
Holt  agreed  to  let  said  Bodkin  and  Mundy 
have  this  725  acres  of  land,  and  they  moved 
upon  it  and  took  actual  possession  thereof,  and 
made  vtduable  improvements  thereon,  and  were 
so  in  possession  thereof  when  they  made  the 
contract  on  September  6,  1865,  to  exchange  it 
with  Andrew  Boggs,  Jr.,  for  the  786- acre  tract 
aforesaid.  In  this  second  amended  bill  it  is 
alleged  that  this  contract  of  exchange  has  been 
lost  and  cannot  be  found,  after  diligent  search. 

The  bill  state*  that  Homer  A  Holt,  on  July 
24, 1882,  sold  and  conveyed  this  786  acre  tract 
to  B.  0.  Conrad.  The  bill  further  states  that 
said  Bodkin  and  Mundy  sold  most  of  the  tim- 
ber off  of  786  acres  to  Bums  &  Bros.,  and  with 
the  proceeds  purchased  the  said  land  of  the 
agent  of  the  said  Merchant,  who  had  only  a 
pretense  of  title.  Mundy  has  since  sold  this 
land  to  the  son  of  said  Bodkin,  who  is  his 
brother-in-law. 

This  deed,  it  is  claimed,  is  fraudulent,  as  it 
was  made  for  the  purpose  of  defrauding  the 
plaintiff;  and  the  grantee,  John  P.  Bodkin,  it 
is  alleged,  knew  all  the  facts.  He  lived  with 
his  father,  George  Bodkin,  on  this  land.  This 
amended  bill  aaks  to  set  aside  the  deed  from 
Andrew  Boggs,  Jr.,  to  said  Bodkin  and  Mun- 
dy, and  also  the  deed  from  Mundy  to  John  P. 
Bodkin,  and  restore  the  plaintiff  to  the  posses- 
sion of  this  786  acres,  and  for  general  relief. 
This  second  amended  bill  was  demurred  to  by 
John  Bodkin  and  Mundy  and  also  answered 
by  them  jointly,  in  which  they  adopt  tbe  sep- 
arate answer  of  George  Bodkin,  previously 
filed.  This  answer  states  at  some  length  the 
facts  hereinbefore  stated,  and  especially  the 
rescission  of  the  contract  of  exchange,  which  ic 
is  insisted  was  consummated  in  1870,  as  here- 
tofore stated.  'He  does  not  even  assert  that 
the  defendants  George  Bodkin  and  N.  G.  Mun- 
dy had  a  valid  title  to  the  725  acre  tract  in 
Braxton  County,  which  was  to  have  been  con- 
veyed to  the  said  Andrew  Boggs,  Jr.  All  that 
he  savs  on  the  subject  is  that  '*  as  to  what  title 
they  had  to  the  tract  of  725  acres  which  Homer 
A.  Holt  agreed  to  convev  to  them  is  a  matter 
of  no  consequence  in  this  suit,  because  this 
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agreement  by  the  plaintiff  rescinded  the  con- 
tract sued  upon  in  this  cause." 

A  third  amended  bill,  similar  to  this  second 
amended  bill,  but  more  argun^entative  and 
more  detailed  in  its  statements,  was  filed. 

The  defendants,  said  George  Bodkin  and 
said  Mundy,  demurred  to  this  third  amended 
bill,  and  also  answered  it  substantially  as  they 
had  answered  the  second  amended  bill.  These 
answers  were  replied  to  generally.  It  was 
proven  that  this  725  acres,  known  as  the  **  Bod- 
Kin  Place,"  was  sold  by  Homer  A.  Holt  to  said 
George  Bodkin  and  N.  G.  Mundy  about  1855, 
and  he  gave  them  a  title  bond  therefor  and  put 
them  in  actual  possession,  and  took  their  bonds 
for  the  purchase  money.  In  1870,  shortly 
after  Andrew  Boggs,  Jr.,  and  said  Bodkin  and 
Mundy  had  agreed  to  cancel  their  contract, 
whereby  these  725  acres  were  to  be  exchanged 
for  the  786  acres  at  the  forks  of  the  Kanawha, 
said  Bodkin  and  Mundy  agreed  with  Holt, 
whereby  they  were  to  purchase  from  him  this 
725  acres,  and  it  was  accordingly  canceled, 
the  title  bond  being  surrendered  to  Holt  by 
them  and  their  purchase-money  bond  surren- 
dered by  Holt  to  them.  They  gave  up  the  pos- 
session of  the  land  to  Holt,  and  he  agreed  to 
I)ay  them  from  |30  to  $150  for  improvements 
t^ey  had  put  upon  the  land,  and  he  executed 
his  bond  to  them  therefor.  Holt  afterwards 
sold  the  land  to  B.  0.  Conrad,  but  that  con- 
tract has  also  been  rescinded  by  mutual  con- 
sent. There  were  numerous  orders  made  sup- 
pressing depositions  or  portions  of  depositions, 
giving  leave  to  retake  depositions,  and  other 
orders  relating  to  details  in  the  conducting  of 
the  cause  in  the  circuit  court.  These,  so  far 
as  it  is  deemed  necessary,  will  be  noticed  in  the 
opinion.  It  is  not  deemed  necessary  to  notice 
them  further  now. 

On  May  3,  1887,  this  decree  was  entered: 
'*  Upon  consideration  whereof  it  is  adjudged, 
ordered,  and  decreed  that  the  demurrers  afore- 
said be  severaUy  overruled;  and  the  court  be- 
ing of  opinion  that  the  plaintiff  is  entitled  to  a 
rescission  of  the  contract  of  exchange  of  lands 
made  by  Andrew  Boggs  with  George  Bodkin 
and  N,  G.  Mundy,  whereby  the  said  Andrew 
Boggs  exchanged  786  acres  of  land  in  the  bill 
mentioned  for  725  acres  of  land  in  the  bill 
mentioned,  and  to  a  cancellation  of  the  deed 
made  by  the  said  Andrew  Boggs  to  the  defend- 
ants George  Bodkin  and  Nimrod  G.  Mundy, 
dated  the  6th  day  of  September,  1865,  a  copy 
of  which  is  filed  as  'Exhibit  B'  with  the  plain- 
tiff's bill,  it  is  therefore  adjudged,  ordered,  and 
decreed  that  the  contract  of  exchange  and  deed 
aforesaid  be  and  are  hereby,  rescind^,  can- 
celed, and  annulled,  and  that  the  defendants 
George  Bodkin  and  John  P.  Bodkin  do  sur- 
render to  the  plaintiff  the  possession  of  the  786 
acres  of  land  described  in  the  said  deed,  and  a 
writ  of  possession  is  awarded  the  plaintiff  to 
cause  him  to  have  the  possession  thereof.  It  is 
further  adjudged,  ordered,  and  decreed  that  N. 
G.  Mundy, (Jeorpre  Bodkin,  and  John  P.  Bodkin 
do  pay  to  the  plaintiff  his  costs  by  him  herein 
expended;  but  it  is  provided  that  this  decree 
shall  not  prejudice  the  right  of  the  said  de- 
fendants Bodkin  to  assert  or  maintain  their 
right  and  title,  if  any  they  have,  to  the  786 
acres  of  land  aforesaid,  derived  by  them,  or 
either  of  them,  from  or  under  Samuel  Mer- 
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chant,  in  any  suit  or  proceeding  in  which  it 
may  be  involved. 

**At  the  instance  of  the  defendants  Georgo 
Bodkin  and  John  P.  Bodkin,  it  is  ordered  that 
the  execution  of  this  decree  be  suspended  for 
the  period  of  eighty  days,  upon  the  said  de- 
fendants, or  either  of  them,  giving  bond  be> 
fore  the  clerk  of  this  court,  with  go<^  security, 
to  be  approved  by  him,  in  the  penalty  of  $400,. 
conditioned  for  the  payment  of  all  such  dam- 
ages as  any  person  may  sustain  by  reason  of 
such  suspension  in  case  a  supersedeas  to  this 
decree  shall  not  be  allowed,  and  be  effectual, 
within  the  time  aforesaid." 

To  which  decree  an  appeal  and  supersedeas 
have  been  awarded  to  George  Bodkin  and  N.G. 
Mundy,  on  July  11,  1887. 

Mr,  John  4.  Davis,  for  appellants: 

Boggs,  Sr.,  became  tenant  of  Merchant,  and 
held  possession  by  himself  and  others  under 
him  for  ten  years,  and  perhaps  longer,  as  the 
record  does  not  show  surrender  of  possession 
to  his  lessor. 

The  rekition  of  landlord  and  tenant  being 
once  ^tablished,  it  attached  to  all  who  mi^bt 
succeed  to  the  possession  through  or  under  \li& 
tenant,  whether  immediately  or  remotely. 

Allen  V.  Barilett,  20  W.  Va.  46. 

If  a  party  obtains  possession  of  land  from 
another^s  tenant  he  himself  becomes  that  other'» 
tenant  and  is  not  permitted  to  set  up  title  or 
possession  in  himself  adverse  to  that  under 
which  he  entered. 

Qenin  v.  IngersoU,  2  W.  Va.  558. 

Where  one  is  under  the  owner  of  the  legal 
title,  a  privity  exists,  which  precludes  the  idea 
of  a  hostile  or  tortious  possession,  that  could 
silently  ripen  into  an  adverse  possession  under 
the  Statute  of  Limitations. 

Core  V.  Faupel,  24  W,  Va.  248. 

The  continuity  of  any  previous  adverse  pos- 
session was  broken  up,  and  the  possession  of 
Merchant,  the  rightful  owner,  by  operation  of 
law  was  restor^;  and  nothing  short  of  an 
actual,  adverse  and  continuous  possession,  for 
the  period  fixed  by  the  statute,  could  <lestroy 
his  right  or  vest  title  in  another. 

Doe  V,  JVtompson,  5  Cow.  371;  Thompson  v. 
BurhanSy  79  N.  Y.  98;  Armstrong  v.  MorriU^ 
81  U.  S.  14  Wall.  120  (20  L.  ed.  765);  HdU^ 
apple  V.  PhilUhaum^  4  Wash.  C.  Ct.  356;  Bowen^ 
V.  Guild,  130  3Iass.  121. 

The  appellants  insist  that  such  deed,  adver* 
sary  possession  and  claim,  vest  in  them  a  per- 
fect legal  title  as  against  the  said  appellee,  or 
anyone  claiming  through  or  under  the  said 
Andrew  Boggs,  Jr.,  and  is  a  bar  to  any  claim 
set  up  by  theappellee. 

Wilson  V.  Harper,  25  W.  Va.  180;  Garrett  ▼. 
Ramsey,  26  W.  Va.  845. 

Preston  v.  Hull,  28  Gratt.  600,  has  no  appli- 
cation  to  this  case. 

Lord  Mansfifld,  in  Texira  v.  Evans,  referred 
to  in  1  Anstr.  ^2:^,  held  such  to  be  a  good  deed. 

In  Sigfried  v.  Uvan,  6  Ser^.  &  K.  SOS,  the 
Supreme  Court  of  Pennsylvania  held  the  same 
doctrine.  And  the  same  doctrine  has  been 
held  in  the  following  and  numerous  other 
cases: 

Meld  V.  8tagg,  62  Mo.  534;  Van  Etta  v.  Etefi" 
son,  28  Wis.  33;  Commercial  Bank  v.  Kort^ 
right,  22  Wend.  364;   (hoen  v.  Perry,  26  Iowa. 
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424;  Ohauneey  ▼.  Arnold,  24  N.  Y.  830; 
Chureh  v.  NobU,  24  lU.  291. 

But  further  pursuit  of  the  subject  is  unneces- 
gaiv.  It  is  well  settled  that  if  Boggs'  title  is 
entirely  worthless,  as  we  insist  it  is,  and  as  the 
proofs  show  it  is,  there  is  no  duty  to  return  it. 

Beet&n  v.  Burkholder,  60  Pa.  258. 

Meisrs.  Dayton  ft  Dayton*  also  for  ap- 
pellants : 

Where  privity  exists  between  the  parties,  and 
where  possession  was  originally  taken  and  held 
in  subserviency  to  the  title  of  the  real  owner, 
nothing  but  a  clear,  iK)sitive,  and  oontinued 
disclaimer  of  the  title  and  the  assertion  of  an 
adverse  right  brought  home  to  the  owner  will 
cause  the  statute  to  operate  and  give  an  adverse 
possession. 

Cooey  V.  Piyrter,  22  W.  Va.  120. 

The  possession  of  a  tenant,  so  long  as  that 
relation  exists,  cannot  be  adverse;  so  of  a  sub- 
tenant, or  tenant  at  will  or  at  sufferance. 

Creigh  v.  Heruon,  10  Gratt.  231;  Wild  v.  Ser- 
wU,  10  Gratt.  416;  Miller  v.  Williams,  15  Gratt. 
219;  Emeridc  v.  Tavener,  9  Gratt.  220;  AUen  v. 
BarOett,  20  W.  Va.  46;  Campbell  v.  Fetterman, 
20  W.  Va.  398. 

One  who  obtains  possession  from  another's 
tenant  cannot  set  up  title  or  possession  adverse 
to  that  under  which  he  entered. 

Qenin  v.  IngersoU,  2  W.  Va.  558. 

There-can  be  no  constructive  adverse  posses- 
sion when  there  is  no  actual  possession  for 
which  he  could  be  sued  as  a  trespasser. 

Core  v  Faupa,  24  W.  Va.  288. 

The  true  own^s  possession  of  a  part  is  the 
possession  of  the  whole;  and  an  acknowledg- 
ment of  his  title,  an  offer  to  purchase,  or  the  tak- 
ingof  a  lease,  will  destroy  an  adverse  possession. 

Hutch.  Land  Tities,  §  879. 

A  contract  for  sale  or  exchange  of  land  may 
be  rescinded  by  parol. 

Ballard  v.  BaUard,  25  W.  Va.  470. 

MeuT%,  C.  P.  Dorr  and  G.  J.  Arnold*  for 
appellee: 

An  exchange  of  land  is  the  giving  of  one 
tract  in  consideratioD  of  the  other. 

1  Tucker,  251;  2  Lomax,  93;  FarriU  v. 
McKinley,  9  Gratt.  1;  2  Minor,  703;  Bouv.  L. 
Diet  15th  ed.  620. 

The  word  "exchange"  is  not  used.  But 
Perkins,  and  also  Touchstone,  says,  that  the 
word  permutatio  or  some  other  word  of  the  like 
effect  will  supply  it. 

2  Lomax,  94;  Bouv.  L.  Diet  620. 
Bodkin  and  Mundy  having  rescinded  the 

contract  with  Holt  was  ec^uivalent  to  an  evic- 
tion, which  entitles  the  plaintiff,  W.  H.  Boggs, 
to  restitution  of  the  786  acres  of  land  given  by 
Andrew  Boggs  in  exchange. 

Bishop,  Cont.  ^  694,  1st  ed.  §§  692,  693. 

Boggs  conveyed  by  deed  to  Bodkin  and 
Mundy,  and  that  recorded  and  the  release  by 
Bo?gs  would  have  to  be  made  under  seal. 

SUptoe  V.  Barvey,  7  Leigh,  501,  §  591;  4 
Minor,  1161 ;  Preston  v.  Bull,  28  Gratt  600. 

The  rescission  of  a  contract  is  to  place  the 
parties  in  all  respects  as  thev  were  prior  to  the 
contract  of  exchange  by  deeding  Boggs  back  his 
786  acres  of  land'  (4  31inor,  1161;  Steptoe  v. 
Hartey  and  Preston  v.  Hull,  supia),  and  Boggs 
■urreudering  the  contract  for  the  725  acres. 

The  canceling  of  a  deed  must  be  by  deed. 
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2  Lomax,  104;  1  Greenl.  Ev.  §  264;  Grayson 
V.  Richards,  10  Leigh,  57. 

Though  with  doubtful  policy,  it  has  been 
held  that  a  written  contract  for  the  sale  of  land 
mav  be  rescinded  by  parol  agreement;  yet  to 
make  such  agreement  effectual  it  must  have 
been  f  uUv  executed  and  be  established  by  clear 
and  conclusive  proof. 

BaUard  v.  BaUard,  25  W.  Va.  471. 

For  this  purpose  the  evidence  must  prove  a 
distinct,  subsequent,  independent  agreement  by 
deed. 

Phelps  V.  Seely,  22  Gratt  585;  Steptoe  v. 
Baroey,  7  Leigh,  501;  4  Minor,  1161;  Preston  v. 
Bull,  28  Gratt  600. 

The  waiver  spoken  of  in  the  cases  "is  an  en- 
tire abandonment  and  dissolution  of  the  con- 
tract "  etc 

PUlps  V.  8eely,  22  Gratt.  586. 

Here  the  agreement  alleged  is  uncertain  and 
vague  and  the  proof  likewise. 

The  Stringer  land  being  forfeited  for  omis- 
sion and  not  redeemed,  it  vested  in  the  State  and 
revested  in  the  Alkire  grant  before  Merchant's 
agent  sold  to  Mundy;  and  if  Merchant  had  been 
the  owner  of  tiie  Stringer  title,  the  land  being 
forfeited,  the  Camden  agency  ceased,  and,  it 
matters  not  how  long  Bodkin  and  Mundy  held 
under  the  Merchant  deed,  the  statute  did  not 
run  against  the  State. 

Levasser  v.  Wasikbum,  11  Gratt.  572;  Btaats 
v.  Board,  10  Gratt  400;  Ball  v.  Webb,  21  W. 
Va.  818. 

If  appellants  abandoned  the  Alkiie  title  under 
which  they  claimed,  it  would  avail  nothing,  as 
you  cannot  tack  the  two  possessions  together  to 
make  the  statutory  bar. 

Armstrong  v.  MornU,  81  U.  S.  14  Wall.  120 
(20  L.  ed.  765). 

So  Bodkin  and  Mundy  by  so  doln^  would 
become  trespassers  to  their  own  possession,  and 
the  statute  could  not  run  to  the  prejudice  of 
Boggs.  Bodkin  and  Mundy  held  Holt's  execu- 
tory contract  for  the  725  acres,  for  which  they 
had  not  paid  Holt,  and  the  statute  did  not  run 
in  favor  of  appellants  or  Boggs  against  Holt 

Williams  v.  Snidow,  4  Leigh,  14;  Clarke  v. 
McClure,  10  Gratt  305;  Core  v.  Faupel,  24  W. 
Va.  243. 

There  is  no  evidence  of  notice  on  the  part  of 
Bodkin  and  Mundy  disclaiming  the  Boggs  title 
to  the  786  acres,  and  of  holding  the  land  ad- 
versely to  him  under  the  Merchant  title  or  oth- 
erwise, against  the  rights  of  Boggs  who  entered 
in  privity;  and  therefore  the  statute  did  not  run 
in  favor  of  appellants. 

Gooey  v.  Porter,  22  "W.  Va.  120. 

As  Merchant  failed  to  pay  the  taxes,  and 
save  the  forfeiture,  he  could  not  evict  Boggs. 

Wild  V.  Serpell,  10  Gratt.  405. 

The  appellants,  if  they  have  a  better  procured 
title  to  the  786  acres,  cannot  set  it  up. 

2  Greenl.  Ev.  §  805. 

The  2,000  acres  was  forfeited  under  the  stat- 
ute ( W.  Va.  Code,  §  84,  p.  198}  and  vested  in 
the  State  on  April  15,  1870;  and  the  authority 
of  Camden  as  agent  of  Merchant  to  sell,  ceased » 

Bouv.  L.  Diet  15th  ed.;  Story,  Ag.  §  499. 

If  Merchant  had  brought  suit  and  prosecuted 
it  against  George  Bodkin  he  could  not  have  re- 
covered the  land. 

miier  v.  Pride,  15  Gratt.  190. 
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Bodkin  and  Mundy  could  not  take  advantage 
of  the  nonpayment  of  the  taxes,  as  it  was  their 
duty  to  pay  them. 

MiUer  v.  WiUiams,  15  Gratt.  218. 

Oreen.TJ'.,  delivered  the  opinion  of  the 
court: 

The  prayer  of  the  original  bill  in  this  cause 
was  **  that  the  defendants  George  Bodkin  and 
N.  G.  Mundy  may  be  compelled  to  elect,  with- 
in a  short  day  given  for  the  purpose,  either  to 
have  said  contract  rescinded,  ana  the  deed  for 
the  786  acres  decreed  void,  or  specificallv  per- 
formed on  their  part  by  the  pajrment  of  ^ , 

the  unpaid  purchase  money,  and  the  convey- 
ance to  the  plaintiff  of  the  725  acres  of  land; 
and  for  general  relief."  The  evidence  shows 
that  eleven    years  before    this,  in  1870,  the 

glaintiff,  findmg  that  he  could  not  make  good 
is  warranty  of  title  for  the  786  acres  of  land 
contained  in  his  deed  to  said  Bodkin  and  Mun- 
dy, and  they,  having  been  sued  by  one  Mer- 
•chant  for  the  tract  of  land  which  they  had  been 
put  in  possession  of,  would  lose  the  same,  pro- 
posed to  rescind  this  contract  of  exchange  of 
this  786- acre  tract  for  said  tract  of  725  acres, 
and  the  proposition  was  accepted  by  the  de- 
fendants saia  Bodkin  and  Mundy,  and  com- 
pletely consummated  by  the  parties  Bodkin 
and  Mundy,  on  the  plaintifTs  advice,  abandon- 
ing all  defense  of  the  ejectment  suit  brought 
to  recover  this  786  acres  of  land  of  them,  and 
Andrew  Boggs,Jr.,  the  father  of  the  plaintiff, 
abandoning  bis  possession  of  the  725-acrc  tract, 
so  that,  in  point  of  fact,  the  parties  to  this  con- 
tract had,  so  faf  back  as  1870,  mutually  agreed 
that  what  was  asked  by  the  plaintiff's  original 
bill  was  ri^ht  and  proper.  This  being  the 
case,  it  is  difficult  to  see  how  the  court  could 
do  otherwise  than  rescind  this  contract  for  the 
exchange  of  these  two  tracts  of  land. 

It  was  agreed,  in  1870,  that  this  should  be 
done  because  the  father  of  the  plaintiff,  An- 
drew Bofirgs,  Jr.,  did  not.  as  he  then  admitted, 
have  a  good  title  to  the  786-acre  tract.  But,  if 
proper  then  it  was  much  more  proper  and  nec- 
essary in  1881,  when  the  suit  was  instituted, 
for  it  was  proven  in  the  case  that  the  defend- 
ants Bodkin  and  Mundy  did  not  then  have  a 
pretense  of  title  to  the  725-acre  tract.  They 
never  did  have  any  title,  but  they  did  have, 
when  this  contract  of  exchange  was  made,  a 
right  to  demand  a  conveyance  of  this  land  up- 
on their  paying  the  purchase  money  to  Holt,  of 
whom  they  bought  it.  But  this  right  to  de- 
mand a  conveyance  of  this  land  was  lost  by 
them  in  1870,  they  having  rescinded  their  con- 
tract for  the  purchase  of  this  land  by  him, 
having  given  up  the  possession  of  this  land  to 
Holt,  and  annulled  the  contract  of  sale,  and 
Holt,  the  vendor,  having  surrendered  to  them 
their  purchase-money  bonds,  and  paid  them 
lor  thyir  improvements  of  this  land,  which  they 
had  made  as  part  purchase  of  it.  It  was  there- 
fore obviously  improper  by  the  circuit  court 
in  this  cause  to  have  specifically  enforocl  this 
<;ontract,  as  neither  the  plaintiff's  father  nor  the 
defendants  had  title  to  the  tracts  of  land  they 
undertook  to  exchange. 

It  was  of  course  proper,  if  the  contract  was 
to  be  rescinded,  to  restore  each  party  to  the 
situation  he  was  in  when  this  contract  was  en- 
tered into.    The  defendants  said  Bodkin  and 
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Mundy  had  been  thus  restored  to  the  situatioa 
in  which  they  were  when  the  parties  had  them- 
selves agreed  on  a  rescission  of  the  contract  in 
1870;  that  is  to  say,  Andrew  Boggs  had  sur- 
rendered to  them  the  possession  of  the  725-acre 
tract  which  they  had  put  in  his  possession.  To 
restore  the  other  side  to  the  position  in  which 
they  were  before  this  contract  was  made  it  was 
necessary  not  only  to  require  Bodkin  and  Mun- 
dy to  surrender  to  the  plaintiff,  as  the  repre- 
sentative of  Andrew  Boggs,  Jr.,  the  786-acre 
tract,  the  possession  of  which  was  obtained 
from  said  Boggs,  but  it  was  also  necessary  to 
set  aside  and  annul  the  deed  from  said  Andrew 
Boggs  to  them,  dated  September  6,  1865;  and 
this  was  properly  done  bv  the  decree  appealed 
from  rendered  May  3, 18o7. 

The  counsel  for  the  appellants  insist  that  this 
agreement  made  in  1870  by  said  Andrew 
Boggs.  Jr.,  and  said  Bodkin  and  Mundy,  to 
cancel  this  contract  for  the  exchange  of  lands, 
being  but  an  executory  parol  agreement,  was 
a  mere  nullity,  as  the  agreement  to  exchange' 
these  lands,  being  in  writing,  could  only  be  set 
aside  by  an  agreement  in  writing  signed  by  the 
grantees.  But  this  arrangement  in  1870  was 
not  simply  an  executory  agreement  in  writing 
si^ed  by  the  grantees,  but  it  was  executed  by 
said  Andrew  Boggs,  Jr.,  surrendering  to  Bod- 
kin and  Mundy  the  possession  of  their  725  acres 
of  land,  and  disposing  of  it  by  restoring  to  Holt, 
from  whom  they  had  agreed  to  purchase  it, 
takins;  back  their  purchase-money  bonds,  and 
canceling  and  surrendering  the  contract  where- 
by they  became  the  purchasers  of  this  land 
from  Holt.  After  this,  said  Bodkin  and  Mundy 
could  not  equitably  refuse  to  surrender  to  said 
Andrew  Boggs  his  786  acres  got  from  him  in 
exchange  for  this  725  acres,  and  to  cancel  the 
contract  for  the  exchange  of  these  lands,  even 
were  the  position  of  the  appellants'  counsel — 
that  a  mere  executory  parol  contract  would  be 
insufficient  to  cancel  a  written  contract  for  the 
exchange  of  lands — tenable.  But  the  court 
would  have  to  set  aside  this  contract  of  ex- 
change, even  though  the  partnership  had  not 
made  a  valid  agreement  to  do  so  in  1870,  for  the 
parties  to  this  contract  for  the  exchange  of 
lands,  or  their  representatives,  are  unable  to 
specifically  execute  the  same. 

Said  Andrew  Boggs,  Jr.,  and  representa- 
tives have  not,  and  never  did  have,  such 
good  title  to  the  786  acres  of  land  that  a 
court  of  equity  would  be  justified  in  hold- 
ing that  their  deed  to  Qaid  Bodkin  and  Mun- 
dy conveyed  to  them  such  title  to  his  786 
acres  of  land  that  would  compel  them  to  re- 
ceive, in  compliance  with  his  obligation  to  give 
them,  this  tract  of  land,  and  a  clear  and  i^d 
title  thereto.  The  appellants  admit  that  on  the 
face  of  the  deeds  the  title  of  said  Andrew  Boggs, 
Jr. ,  was  not  good.  He  traced  his  title  back  to  a 
patent  July  1,  1866,  by  the  State.  But  it  ap- 
pears in  proof  that  one  Daniel  Stringer  had  a 
patent  issued  to.  him  by  the  State  on  Septem- 
ber 8,  1824,  for  a  2,000-acre  tract  which  cov- 
ered the  whole  of  this  786  acres  as  entered, 
surveyed,  and  patented  to  David  Alkire  more 
than  thirty  years  afterwards.  It  is  claimed, 
however,  that  David  Alkire,  and  those  claim- 
ing under  him,  acquired  a  valid  title  to  this  786 
acres  of  land  by  their  holding  in  adversary 
possession  against  Daniel  Stringer,  and  those 
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claiming  under  him,  for  more  than  ten  years 

{)rior  to  September  6,  1865,  when  this  tract  of 
-and  was  conveyed  by  said  Andrew  Boggs,  Jr., 
and  wife  to  saia  George  Bodkin  and  Nimrod  G. 
Mnndy,  in  accordance  with  said  contract  for 
the  exchan^  of  this  land  for  the  725acre  tract. 

To  constitute  adversary  possession,  such  as 
will  bar  the  legal  owner,  five  elements  must 
«xist.  It  must  be  (1)  hostile;  (2)  actual;  (8) 
visible,  notorious,  and  exclusive;  (4)  continu> 
ous;  (6)  under  claim  of  title.  See  Core  v.  Fau- 
pd,  24  W.  Va.  288,  point  1  of  syllabus. 

The  appellants'  counsel  insist  that  neither 
David  Alkire  nor  anyone  claiming  under  him 
-ever  held  adverse  or  hostile  possession  of  the 
786  acres  of  land  as  against  Daniel  Stringer  or 
those  claiming  under  him.  Stringer  obtained 
«  patent  for  2,000  acres  of  land  covering  that 
located  and  surveyed  by  David  Alkire  some 
thirty  years  afterwards.  It  is  true  that,  as 
«aTly  as  1834,  David  Alkire  settled  on  this  land, 
and  actually  built  a  house  thereon,  and  cleared 
up  and  inclosed  a  few  acres  of  ground.  The 
simple  proving  that  a  party  was  in  the  actual 
possession  of  a  tract  of  land  is  not  sufficient; 
for  the  burden  of  proving  that  it  was  adverse 
and  hostile,  and  not  under  the  legal  owner  of 
the  land,  is  on  the  person  who  asserts  that  such 
possession  was  adverse.  See  J<me8  v.  Porter,  8 
Penr.  &  W.  132. 

There  is  proof  that  David  Alkire  took  posses- 
«ion  as  before  stated,  he  inclosing  a  few  acres 
of  land  in  1834.  There  was  then,  so  far  as  the 
record  shows,  no  claimant  of  this  786  ad^es  of 
land,  or  any  part  of  it,  except  Daniel  Stringer, 
who  had  had  a  patent  for  a  tract  of  land  cover- 
ing it  for  some  ten  years. 

The  appellants  insist  that  the  presumption  of 
fact  is  that  David  Alkire  entered  on  this  land 
under  the  title  of  Daniel  Stringer,  and  that  this 
presumption  is  much  strengthened  by  the  fact 
that  the  record  shows  no  other  claim  of  title  to 
this  land  till  July  22,  1854,  when  he  entered 
this  786  acres  of  land  as  vacant  land.  In  the 
n-'oan  time  he  had  abandoned  or  surrendered 
the  possession  of  this  land  for  many  years;  for, 
in  1843,  Samuel  Merchant,  who  claimed  the 
land  under  the  patent  of  Daniel  Stringer, 
leased  this  land  to  Andrew  Boggs,  Sr.,  for 
three  years  from  April  1, 1848,  and  put  said 
lessee  in  the  possession  of  said  land,  it  being 
then  unoccupied  by  anyone.  Before  this  lease 
-expired  Andrew  Boggs,  Jr.,  the  plaintiff's 
father,  the  son  of  the  lessee  Andrew  Bo^gs, 
8r.,  married,  and  thereupon  he  moved  into 
flaid  house  on  this  786-acfe  tract,  and  he  occu- 
pied it  for  some  three  years  under  his  father, 
who  was  holding  it  under  the  Stringer  title  as 
tenant,  when  he  gave  it  up.  The  agent  of 
Samuel  Merchant  leased  the  lower  part  of  this 
survey  to  Thomas  Roby,  who,  with  his  son,  as 
tenant  under  those  claiming  under  the  Stringer 
survey,  occupied  a  portion  of  this  2,000-acre 
tract  by  living  upon  it  and  cultivating  a  por- 
tion of  it  from  1854  tiU  1863. 

It  is  insisted  by  the  counsel  for  the  appellee 
that  the  possession  of  David  Alkire,  and  those 
claiming  under  him,  was  not  exclusive  during 
these  nine  years,  and  also  that  it  was  not  con- 
tinuous, as  the  law  requires.  David  Alkire 
obtoined  his  patent  for  this  786  acres  of  land  in 
July  1,  1866.  He  had  it  entered  on  July  22, 
'  864,  and  made  a  deed  of  it  to  said  Andrew 
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Boggs,  Jr.,  on  December  6,  1854,  which  was 
not  recorded  till  December  10,  1866.  Yet,  in 
1860,  said  Andrew  Boggs,  Jr.  took  a  lease  of  the 
whole  2,000-acre  tract.  incliiQing  this  786  acres 
which  had  been  patented  to  David  Alkire  from 
Samuel  Merchant,  claiming  under  the  Stringer 
title;  and  if  he  bad  any  adverse  possession  un« 
der  the  Alkire  title,  which  commenced  in  1854, 
this  hostile  possession  was  broken  up  by  his 
claiming  as  lessee  under  the  Stringer  title,  in 
1860,  and  afterwards.  There  is  certainly  much 
force  in  these  views  of  counsel  of  George  Bod- 
kin and  N.  G.  Mundy.  They  at  least  show 
that  the  title  of  Andrew  Boggs,  Jr.,  to  this  786 
acres  of  land  was  very  far  from  being  clearly 
good;  and  when  it  is  remembered  that,  in  1870, 
Andrew  Bo^gs,  Jr.,  had  an  opportunity  of  es- 
tablishinc^  his  title  to  this  land,  if  he  had  good 
title,  in  the  action  of  ejectment  brought  against 
his  vendees,  said  Bodkin  and  ^unay,  by  said 
Merchant,  claiming  under  this  Stringer  title, 
but  he  did  not  avail  himself  of  this  opportunity, 
but  then  admitted  the  superiority  of  the  Stringer 
title,  and  advised  his  said  vendees  not  to  defend 
said  suit,  but  either  to  surrender  the  land  to 
the  claimant  under  this  Stringer  title,  or  com- 
promise the  suit  on  the  best  terms  they  could 
make,— under  such  circumstances  it  would  not 
be  right  for  a  court  of  equity  to  compel  the  de- 
fendants George  Bodkin  and  N.  G.  Mundy  to 
accept,  as  a  fulfillment  of  their  part  of  the  con- 
tract to  convey  this  786  acres^with  a  good  title 
to  them,  this  deed  from  him  to  them.  This 
title,  if  not  actually  worthless,  was  at  least  so 
regarded  by  himself;  and  they  ought  not  to  be 
compelled  to  run  the  risk  of  losing  this  786-acre 
tract  when  it  appeared  that  said  Andrew  Bo^gs, 
who  ought  to  know  the  character  of  his  title, 
obviously  regarded  this  risk  as  so  great  that  he 
thought  their  loss  of  it  by  them  was  almost  a 
certainty. 

But  there  is  still  another  reason,  not  noticed 
in  the  argument  of  this  cause,  which  would,  of 
itself,  require  the  abandonment  of  this  contract 
of  exchange  of  lands  of  September  6,  1865; 
%.  e.,  the  entire  failure  of  the  record  to  show 
what  were  the  terms  of  this  contract.  The  bill 
alleges  that  the  defendants  Gteorge  Bodkin  and 
N.  G.  Mundy  were  by  said  agreement  in  ex- 
change for  said  786  acres,  not  only  to  convey 
the  said  725  acres,  but  also  to  pay  to  the  said 
Andrew  Boggs  $ .  They  neither  con- 
veyed said  725  acres  of  land  to  him,  nor  paid 
him  said  money.  That  these  were  the  terms 
of  this  contract  is  denied  by  the  answers  of 
these  defendants,  which  were  replied  to  gen- 
erally; and  there  is  an  entire  failure  of  proof  as 
to  the  terms  of  this  contract  of  exchange. 
There  is  proof  that  an  exchange  of  these  two 
tracts  was  agreed  upon,  but  no  one  proves 
whether  there  was  to  be  any  boot  paid  in  the 
exchange  by  either  party.  The  contract  was 
reduced  to  writing,  and  this  writing  was  in  the 
possession  of  Jonathan  M.  Bennett  when  this 
suit  was  instituted.  He  refused,  however,  to 
produce  this  written  contract,  though  required 
so  to  do  by  the  court;  and  in  one  oi  the  latter 
amended  bills  it  is  alleged  by  the  plaintiff  to 
have  been  lost.  It  never  was  produced,  nor 
have  its  contents  ever  been  proven.  This  of 
course  would  effectuaUy  prevent  the  court  from 
specifically  enforcing  this  contract. 

There  were  certain  orders  made  during  tho 
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progiess  of  this  cause,  which  have  not  been  do- 
ticed.  The  first  of  these,  made  Augast  29, 
1884,  granted  the  defendant  Gteorge  Bodldn,  for 
reasons  set  forth  ifi  the  affidavit  of  his  counsel, 
leave  to  retake  the  depositions  of  G.  D.  Camden, 
upon  giving  notice  to  the  plaintiff  of  the  time 
and  place  of  such  examination.  It  will  suffice 
to  say,  in  reference  to  this,  that  it  is  unneces- 
sary to  consider  the  merits  of  this  order,  as  it 
was  made  at  the  instance  of  the  appellants  in 
this  cause,  and  thev  cannot  therefore  complain 
of  its  being  entered. 

The  reading  of  the  deposition  was  excepted 
to  bv  the  plaintiff,  and  two  exceptions  indorsed 
on  the  back  thereof.  One  of  those  exceptions 
was  because  "  the  notary  continued  the  taking 
of  depositions,  without  commencing  the  exami- 
nation of  a  witness,  and  without  notice  or 
presence  of  the  plaintifiP  first  from  December 
11,  1888,  until  December  20,  1883,  and  from 
December  20.  1883.  until  December  25,  1883, 
and  the  plaintiff  would  have  been  subjected  to 
unlawful  expense  and  trouble  to  have  attended 
on  all  of  said  days."  This  exception  was  over- 
ruled by  an  order  made  September  8, 1885,  and 
portions  of  these  depositions  were  read  by  the 
court  at  the  final  hearing  of  the  cause. 

It  appears,  when  these  several  continuances 
were  made,  a  formal  order  was  made  by  the 
notary,  stating  that  no  witness  had  appeared, 
and  the  "  taking  of  these  depositions  is  con- 
tinued to  the  sf^ciflc  day.  at  the  same  place, 
and  between  the  same  hours."  This  memoran- 
dum was  dated  and  signed  by  the  notary  public 
officially.  The  taking  of  these  depositions  was 
perfectly  reguli^,  ana  this  exception  to  them 
was  properly  overruled  by  the  court. 

The  plaintiff,  by  the  manner  in  which  these 
depositions  were  taken,  was  not  compelled  to 
attend,  at  the  place  named  for  taking  these 
depositions,  five  different  times,  as  the  excep- 
tions seemed  to  assume.  In  point  of  fact,  he 
did  not  attend  a  single  time;  and,  if  he  had  at- 
tended when  first  notified,  he  could  have  asked 
that  the  witness  who  did  not  attend  be  sum- 
moned to  attend  by  subpoena  issued  by  the  no- 
tary at  the  time  fixed  at  the  first  continuance; 
and  the  pi-esumption  is  that  the  witness  would 
have  done  so,  and  his  deposition  been  taken,  at 
the  second  continuance  instead  of  the  fifth. 
The  plaintiff  had  no  right  to  object  to  this  dep- 
osition being  taken  on  the  28th.  He  utterly 
neglected  to  pay  an^  attention  to  the  notice  he 
received  to  take  this  deposition,  and  he  can 
properly  attribute  his  absence  when  the  deposi- 
tion was  taken  to  his  own  neglect,  and  not  to 
the  action  of  the  notary  in  regularly  continuing 
the  taking  of  depositions  from  time  to  time. 

The  plaintiff  also  excepted  to  so  much  of  the 
deposition  of  N.  G.  Mundy  taken  then  as  de- 
tailed any  conversation  or  oeclaration  made  by 
Andrew  Boggs,  deceased,  to  him,  and  a  like 
exception  was  taken  to  the  deposition  of  John 
P.  Bodkin,  taken  on  November  28,  1885,  and 
December  8,  1885.  The  court  sustained  these 
exceptions,  and  ordered  that  so  much  of  these 
depositions  as  ^ves  any  personal  transactions 
or  communications  between  the  witnesses,  as 
respective  parties  to  this  suit,  and  Andrew 
Boggs,  Jr.,  be  suppressed.  This  suppression 
of  this  portion  of  these  depositions  was  obvious- 
ly right. 

These  orders  should  have  designated  the  an- 
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swers  to  specified  questions  as  thus  suppressed, 
but  the  plaintiff  cannot  complain  in  this  court 
of  these  orders  not  havinff  done  so,  as  the  record 
does  not  show  that  he  a&ed  the  court  below  to- 
be  thus  specific  in  making  these  orders,  and  it 
does  not  appear  from  the  whole  record  that  he 
was  injured  by  the  manner  in  which  these  or- 
ders were  made.  As  it  does  not  appear  thai 
the  court  below,  at  the  hearing  of  this  cause, 
read  or  considered  any  of  the  answers  of  these- 
witnesses  which  ought  to  have  been  suppressed 
as  incompetent  evidence,  and  omitting  ^l  such 
evidence,  there  was  ample  testimony  in  the 
cause  to  justify  the  court  below  in  reaching  th& 
conclusion  which  it  did. 

One  of  the  errors  assigned  in  the  petition  for 
the  appeal  of  Georjs^e  Bodkin  and  N.  G.  Mundy 
and  John  P.  Bodkin  is,  the  court  erred  in  sus- 
taining the  exception  of  the  plaintiff  to  the  dep- 
osition of  G.  D.  Camden,  taken  on  the  19th  of 
October,  1888,  and  filed  in  the  cause.  There 
is  nothing  of  which  they  can  complain  alleged 
in  this  ground  of  error,  for,  on  motion  of  the 
said  defendants  Bodkin  and  Mundy,  on  August 
25,  1884,  they  were  given  leave  to  retake  the 
deposition  of  Gideon  D.  Camden,  and  on  Au- 
gust 28,  1886,  they  did  retake  his  deposition, 
and  it  was  again  taken  on  August  12,  18S7. 
These  depositions  were  read  by  tne  court,  and 
the  appellants  could  have  sustained  no  injury 
from  the  first  deposition  of  G.  D.  Camden  not 
having  been  read  by  the  court,  as  the  deposi- 
tions that.were  read  contain  all  and  more  than  • 
whatnvas  contained  in  his  first  deposition.  The 
appellants  muBtshow,  not  only  that  such  order» 
made  pending  a  cause  were  erroneous,  but  that 
thev  sustained  injury  thereby. 

The  depositions  of  Washington  Boggs  and  Y. 
M.  Boby,  taken  before  Lewfi  Kelly,  as  notary 
public,  on  November  21,11884, were  improperly 
suppressed  by  an  order  made  December  3, 1885, 
on  exception  of  plaintiff  to  the  reading  of  these 
depositions.  These  depositions  should  have 
been  read  by  the  court;  and  in  stating  and  de- 
ciding this  case,  I  have  considered  them  as  in 
the  cause.  They  rather  strengthen  the  positioi^ 
of  the  appellee,  and,  it  seems  to  me,  were  not 
verr  prejudicial  to  the  plaintiff  in  the  case,  but 
really  strengthened  it,  though  the  depositiona 
were  taken  by  the  defendants. { 

The  court,  by  its  order  on  December  2, 1886, 
sustained  the  exception  of  the  plaintiff  to  the 
reading  of  an  attested  copy  to  the  deed  of  trust 
from  Daniel  Stringer  to  Camden  and  Porter, 
trustees,  filed  with  the  defendants'  answer,  in 
tracing  the  title  of  Merchant  to  Daniel  Stringer's- 
patent,  and  in  order  to  show  that  Andrew  Boggs 
did  not  have  a  good  title  to  the  786-acre  tract 
claimed  under  a  patent  subsequent  in  date  to 
Stringer's.  This  deed  of  trust  is  signed  *'D. 
Stringer,"  and  was  recorded  on  its  acknowledg- 
ment by  D.  Stringer  before  the  clerk  of  the 
County  Court  of  Lewis,  who  was  D.  Stringer. 
This  acknowledgment  was,  as  held  by  the 
court  below,  fatally  defective  if  the  Daniel 
Stringer  who  executed  the  deed  was  the  same 
person  as  D.  Stringer,  the  clerk,  as  a  person 
cannot  acknowledge  a  deed  before  himself. 
There  is  no  proof  on  the  question  that  arises 
whether  the^r  were  the  same  person,  though 
it  is  very  obvious  it  could  have  been  proved  by 
G.  D.  Camden  whether  they  were  the  same 
person  or  not.    It  seems  to  me,  in  the  absenea 
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of  all  proof  on  this  point,  tbe  presumption  on 
the  face  of  the  deed  is  that  they  were  the  same 
person,  for  it  appears  that  the  grantor  was  a 
resident  of  Lewis  Ck)un1y,  and  toat  he  signed 
his  name  "  D.  Stringer,"  Just  as  tbe  clerk  signs 
his  name.  If  so,  the  court  did  not  err  in  ex- 
-cludinff  this  copy  of  this  deed  as  evidence. 
This,  however,  does  not  materially  alter  the 
-case  as  presented  to  the  court. 

In  my  statement  and  consideration  of  the  case 
I  have  regarded  Merchant's  title  as  properly 
traced  back  and  connected  with  D.  Stringer^s 
patent;  that  is,  I  have  regarded  tbe  existence  of 
this  deed  of  trust  as  established.  It  is  really 
immaterial  whether  the  valid  title  to  this  tract 
•of  land  was  in  Merchant  or  D.  Stringer,  except 
as  it  might  affect  the  question  of  adversary 
title  claimed  by  David  Alkire  under  his  patent 


in  1856;  and  it  could  have  no  effect  on  this 
question  as  to  whether  he  had  this  deed  of  trust 
or  not,  as  it  is  still  abundantly  proven  that 
Merchant  claimed  title  under  the  Stringer  pat- 
ent; and  whether  he  actually  had  a  good  title 
would,  of  course,  depend  on  whether  this  copy 
of  this  deed  of  trust  was  or  was  not  evidence. 
But  that  question  is  not  involved  in  this  cause, 
but  simply  whether  he  claimed  title  under  the 
Stringer  patent,  and  this  is  abundantly  proven. 
I  am  unable  to  find  any  errors  in  this  record 
prejudicial  to  the  appellants. 

T/ie  decree  of  the  Oireuit  Court  of  Ma/y  5, 
1881,  must  therefore  be  affirmed,  and  the  appellee 
must  recover  of  ths  appellants  his  costs  %n  this 
court  expended,  and  iSO  damages. 

Snyder»  P.,  and  En^liah,  /.,  concurred; 
Brannoii»  /.,  absenth 
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(....Ind.....) 

1.   In  ma  acilon  ag^ainst  a  dty  for  dam- 
SLgem  for  aa  ii^ory  received  by  a  def eot  in 

the  street  or  tidewalk,  the  f  aot  that  a  Juror  Is  a 
resident  tax  payer  of  the  oity  Is  a  good  cause  for 
ohallense  of  suoh  Juror. 

S.  Under  the  Tndfana  lavr,  one  vrho  has 

served  as  a  Jnror  in  the  same  oourt  as  a  tales- 


man In  a  previous  cause  cannot  serve  as  a  tales- 
man In  a  subsequent  suit  at  the  same  term. 

8*   One  who  is  not  of  a  resnlar  panel 

cannot  be  placed  on  the  Jury  by  we  sheriff  ex- 
cept by  the  order  or  direction  of  the  court. 

4*  In  an  action  fbr  damages  for  breaJc- 
ing  a  limb  by  means  of  a  hole  in  a  sidewalk, 
the  husband  of  the  plaintiff,  who  was  present 
when  her  shoe  was  taken  off  and  her  limb  set,  is 
competent  to  testify  to  her  Injuries,  and  also  to 
the  subsequent  treatment  and  condition  of  her 
limb  and  to  her  suffering. 

6«   Testimony  of  plaintiff  as  to  the  sab- 


NOTX.— 3fttnfc<pal  eorporatiotw  liable  for  injuries 
rcBdUino  from  defectiee  streets^  Jtridges,  etc 

Municipal  corporations  upon  which  the  duty  Is 
imposed  to  keep  in  repair  streets  or  bridges,  and 
which  have  the  means  of  aocompllshlnfir  such  duty, 
are  liable  for  any  damage  arising  out  of  neglect  In 
keeping  the  same  In  proper  condition.  Nebraska 
City  V.  Campbell,  9IV.B.2  Black,  890  (17  L.  ed.  871); 
Chicago  V.  .Bobbins,  67  XT.  8. 2  Black,  418  a7  L.  ed. 
298);  Bobbins  v.  Chicago,  71  U.  8.  4  Wall  657  aS  L. 
ed.  427);  St.  Paul  Water  Co.  v.  Ware,  83  U.  8. 16 
WalL  666  (21  L.  ed.  485). 

Municipalities  are  answerable  for  neglect  to  per- 
form an  absolute  duty,  as  distinguished  from  a  dls- 
'Cretionary  duty,  and  for  neglect  to  execute  a  pri- 
vate, as  distinguished  from  a  public,  power.  Kiley 
V.  Kansas  City.  2  West.  Bep.  201,  87  Mo.  103. 

They  are  liable  for  negligence  in  the  construction 
of  a  work  authorized  by  it,  and  for  an  injury  aris- 
ing from  a  defect  In  the  condition  of  its  streets, 
although  the  fee  of  the  streets  Is  not  in  the  munici- 
pal corporation.  Barnes  v.  District  of  Columbia, 
91  n.  8.  540  (23  L.  ed.  440) ;  MazweU  v.  District  of 
Columbia,  91  U.  8. 557  (28  L.  ed.  446) ;  Dant  v.  Dis- 
trict of  Columbia,  9l  U.  &  667  (23  L.  ed.  446). 

In  order  to  charge  a  municipal  corporation  for 
nej?Iigence  in  the  performance  of  a  public  work, 
the  law  must  have  Imposed  a  duty  on  it,  so  as  to 
make  that  neglect  culpable.  Boyd  v.  Phila.  Ins. 
Patrol,  6  Cent.  Bep.  236,  US  Pa.  209. 

Wherever  a  municipal  corporation  Is  clothed  by 
Udiarter  with  exclusive  control  of  its  streets,  or  Its 
common  council  or  trustees  are  empowered  to  care 
for  and  repair  the  streets,  it  is  liable  to  respond  In 
damages  to  the  person  Injured  by  the  wrongful  or 
negligent  faflure  to  keep  such  streets  safe  for  the 
use  of  passengeta  thereon.  Bennett  v.  Whitney,  94 
K.  Y.  802;  Hover  v.  Barkhoot  44  N.  Y.  118:  Hutson 
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V.  New  York,  9  N.  Y.  W8;  Oriffin  v.  New  York,  Id. 
466:  Boblnson  v.  Chamberhan,  84  N.  Y.  889;  Weet 
V.  Brockport,  16  N.  Y.  161,  note;  Conrad  v.  Ithaca, 
16  N.  Y.  168:  Hunt  v.  New  York,  20  Jones  &  8. 196 ; 
Barton  v.  Syracuse,  87  Parb.  292;  Hyatt  v.  Bondout, 
44  Barb.  886;  Clark  v.  Lockport,  48  Barb.  680;  Da- 
venport V.  Buckman,  87  N.  Y.  668 ;  McCarthy  v. 
Syracuse,  46  N.  Y.  194:  Bequa  v.  Bochester,  45  N.  Y. 
129;  Mosey  v.  Troy,  61  Barb.  5S0;  Hlnes  v.  Lockport, 
60  N.  Y.  236:  Adsit  v.  Brady,  4  Hill,  630;  New  York 
V.  Furze,  8  Hill,  612;  Beinhard  v.  New  York,  2  Daly, 
248;  Diveny  v.  Elmira,  61 N.  Y.  606;  Todd  y.  Troy,  61 
N.  Y.  606;  Ehrgott  v.  New  York,  96  N.  Y.  284:  Hume 
V.  New  York,  74  N.  Y.  264;  Weed  v.  Ballston  SpaJi76 
N.  Y.  829;  Albritfin  v.  HuntsvUle,  60  Ala.  486;  Sebna 
V.  Perkins,  68  Ala.  145;  Chicago  v.  Bobbins,  67  CJ.  8. 
2  Black,  418  (17  L.  ed.  298);  Deayer  v.  Dumnnore,  7 
Colo.  828;  Delger  v.  St.  Paul,  14  Fed.  Bep.  667;  Park- 
er V.  Macon,  89  Ga.  725;  Sterling  v.  Thomas,  60  DL 
204;  Bohon  v.  Waseca,  82  Minn.  176;  Shartle  v.  Min- 
neapolis, 17  Minn.  808 ;  Qorbam  v.  Cooperstown,  60 
N.  Y.660;  Knoxville  v.Bell,12  Lea,lOT;  Griffln  v. 
Williamstown,  6  W.  Ya.  812. 

The  rule  holds  such  cities  and  towns  liable  for 
damages  caused  by  a  failure  to  keep  their  streets  in 
a  safe  condition  for  travel,  whether  such  liability  is 
specifically  imposed  by  the  Act  of  Incorporation  or 
not.    Boulder  v.  Niles,  9  Colo.  415. 

A  town  Is  liable  for  injury  caused  by  a  defective 
highway  only  where  the  defect  might  have  been 
removed  or  the  Injury  prevented  by  reasonable 
diligence  or  care  on  its  part.  Flanders  v.  Norwood, 
1  New  Eng.  Bep.  448, 141  Mass.  17. 

As  to  the  rule  of  liability  in  the  various  States, 
see  Chope  v.  Bureka,  4  L.  B.  A.  826,  note^  78  Cat 
588. 

That  a  municipal  corporation  Is  not  liable  for  the 
acts  of  Its  licensees,  resulting  in  damage  to  othera* 


See  also  11  U  K.  A.  313,  726;  26  L.  R.  A.  264. 
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sequent  condition  tmd.  treatment  of  the  limb, 
a^d  of  a  surgeoD,  who  had  examined  the  Injury, 
as  to  what  bone  was  broken  and  the  character  of 
the  fracture,  was  admiasfble. 

6«  It  wa4i  proper  to  show.  In  snoh  action, 
that  the  defect  m  the  sidewalk  was  afterwards 
reiwlred. 

7«  Testimony  tbat  others  hadTprevioufl- 
ly  stepped  into  the  hole  In  the  sidewalk  is 
competent  to  show  that  the  city  had  notice  of  its 
dangerous  condition. 

8*  Testimony  of  the  declarations  of  the 

attendln^r  surgeon  in  reference  to  the  case,  made 
to  otheiis,  is  inadmissible. 

9«  PlaintiiT  cannot  recover  for  any  in- 
creased pain  or  deformity  caused  by  her  own 
negligence  or  carelessnefis  of  her  Umb  since  the 
injury.  Such  subsequent  negligence  of  plaintUT 
does  not  bar  a  recovery,  but  defendant  can  only 

.  be  liable  for  such  damages  as  Its  negligence  pro- 
duced; and  before  there  can  be  a  reduction  of 
damages  for  the  pain  actually  suffered  and  the 
deformity  actuaUy  existing,  it  must  appear  that 
the  pain  and  deformity  were  increased  by  the  neg- 
ligence of  the  plaintiflC 

(June  19, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Elkhart  County  in  fa- 
Tor  of  plaintiff  in  an  action  for  damages  for 
personal  injuries  caused  by  negligence.  Af- 
ftrmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Isaac  A.  Simmons*  with  Messrs.  H.. 
D.  Wilson  and  W.  J.  Davis*  for  appel- 
lant: 

The  judge  had  no  power,  over  our  objeo- 
Uons,  to  disband  the  regular  jury  and  compel 
us  to  go  to  trial  before  a  talesman. 

ffig/tt  V.  Langdon,  58  Ind.  81. 

Service  of  even  a  talesman  at  the  then  pres- 
ent term  does  not  disqualify  him  from  serving 
again  at  that  same  term.  It  is  service  at  the 
preceding  term  that  disqualifies. 

Barker  v.  Hine,  54  IndL  542;  Christie  v.  State, 
44  Ind.  408. 

A  motion  to  continue,  though  made  while 
the  jury  are  being  impaneled,  but  before  they 
are  sworn  to  try,  u  not  recognized  as  a  ground 
for  new  trial,  but  to  be  available  must  be  sepa- 
rately assigned  as  error. 

Sturm  V.  State,  74  Ind.  278;  Brown  v.  StaU, 
70  Ind.  576. 

Where  one  knows  of  danger  which  threatena 
injury  to  himself  or  those  to  whom  he  is  hound 
to  afford  protection,  if  by  reasonable  exertion  he 
can  avert  such  injury,  and  negligently  omits  to 
do  so,  he  cannot  recover  damages  when  the  in- 
jury which  he  might  haveprevented  comes. 

Mayhew  v.  Bums,  1  West.  Rep.  577,  108. 
Ind.  343;  l.Thomp.  Neg.  169. 

Where  the  plaintiff  grounds  his  right  of  re- 
covery upon  Uie  negligence  of  the  defendant, 
he  must  allege  and  prove  that  he  was  himself 
not  guilty  of  contributory  negligence. 

Lj/ons  V.  Terre  Haute  &  L  B.  Co.  101  Ind. 


see  Lincoln  v.  Boston,  8 L. B.  A.2S7,  note,  148  Mass. 
078. 

That  a  city  is  not  liable  for  injuries  caused  by 
neglect  of  its  officers  in  the  perf  ormanoe  of  their 
duties,  see  Bobinson  v.  Bohr,  2  L.  B.  A.  808,  nott^ 
78  Wis.  436;  Neff  v.  Wellesley,  2  L.  B.  A.  600. 148MaBS. 
487;  Andarson  v.  East,  2  L.  B.  A.  712,  117  Ind.  126; 
Hinte  V.  Charlotte  (Mich.)  1 L.  B.  A.  844. 

J>uty  to  keep  streets  a/nd  sidewalks  in  safe  eond/Hion, 

Reasonable  safety  as  to  the  condition  of  munici- 
pal ways  is  all  that  the  law  requires.  Warsaw  v. 
Dunlap,  9  West  Bep.  861, 112  Ind.  676;  8hlppy  v.  Au 
Sable,  9  West.  Bep.  108, 66  Mich.  494. 

It  is  the  duty  of  a  municipal  corporation  to  keep 
Its  streets  in  a  reasonably  safe  condition  for  ordi- 
nary and  reasonable  public  use.  Bingr  v.  Cohoes, 
77  N.  Y.  88;  StUlwell  v.  New  York,  17  Jones  &  8. 360; 
Oorham  v.  Cooperstown,  60  N.  Y.  660;  Battersby  v. 
New  York,  7  Daly,  16 ;  Muller  v.  Newburgh,  19  N. 
Y.  Week.  T)\«.  650, 82  Hun,  24;  Wilson  v.  Granby,  47 
Gonn.  58;  Warren  v.  Wrigrht,  8  HL  App.  602;  Gibson 
V.  Johnson,  4  IlL  App.  288;  Owen  v.  Chlcagro,  10  IIL 
App.  465;  Uockford  v.  Hildebrand,  61  HI.  155;  Ohi- 
casro  V.  McGiven,  78  111.  847 ;  Kenyon  v.  Indianapo- 
lis, 1  Wilson  and.)  120. 

Whether  It  does  so  or  not  is  a  question  for  the 
Jury.  Providence  v.  Clapp,  68  U.  8. 17  How.  161  (16 
L.  ed.  72);;  Hutson  v.  New  York,  9  N.  Y.  163;  Todd 
V.  Troy,  61 N.  Y.  606;  Glemence  v.  Auburn,  66  N.  Y. 
834;  Bvans  v.  Utioa,  69  N.  Y.  166 ;  Niven  v.  Boches- 
ter,  76  N.  Y.  619 ;  Weed  v.  Ballston  Spa,  Id.  829 ; 
8aulsbury  v.  Ithaca,  94  N.  Y.  27 ;  Dewlre  v.  Bailey, 
181  Mass.  169;  Morrill,  City  Nefir.  Ul. 

The  fact  that  a  city  has  given  to  the  land  owner 
a  license  to  use  a  street  for  the  deposit  of  building 
material  does  not  suspend  the  duty  of  the  dty  to 
exercise  reasonable  care  to  keep  it  In  safe  condi- 
tion.   Grant  v.  Stillwater,  86  Minn.  242L 

A  city,  having  graded  or  Improved  any  portion 
of  a  street  for  the  purpose  of  Inducing  public  travel 
thereon,  Is  bound  to  keep  such  portion  In  repair, 
5  li.  R.  A« 


and  is  liable  for  a  failure  to  do  so.  .Trelse  v.  8t» 
Paul,  86  Minn.  626. 

A  sidewalk  is  part  of  the  street  Graves  v.  Otis» 
2  HiU,  466;  Ellis  v.  Lowville,  7  Lans.  484 ;  Fulton  v. 
Tucker,  6  Thomp.  &  C.  621;  Wilson  v.  Watgrtown,  S 
Hun,  608;  Lavery  v.  Hannlgan,  20  Jones  &  8.  468; 
Koch  V.  Edgewater,  18  Hun,  407;  Re  Burmeister.  76 
N.  Y.  174;  Pomfrey  v.  Saratoga  Springs,  7  Cent.  Bep. 
44, 104  K.  Y.  450;  Providence  v.  Clapp,  68  CJ.  8. 17 
How.  161  a6  L.  ed.  7f );  Cusick  v.  Norwich,  40  Conn. 
875;  Dooley  v.  Meriden,  44  Gonn.  117;  Indianapolis 
V.  Gaston,  58  Ind.  224;  Taber  v.  Grafmiller,  7  West. 
Bep.  853, 109  Ind.  206;  eoiOra^  Detroit  v.  Putnam,  4& 
Mich.  268:  O^Nell  v.  Detroit,  80  Mich.  188;  Dupuy  v. 
Union  Twp.  46  N.  J.  L.  209;  Pequlgnot  v.  Detroit,  16- 
Fed.  Bep.  211. 

The  duty  of  the  city  to  keep  the  sidewalk  in  re- 
pair Is  not  lessened  by  the  fact  that  the  lot  was  oc- 
cupied by  agents  of  the  State.  Osborne  v.  Detroit* 
32  Fed.  Bep.  36;  Denver  v.  Dean,  10  Colo.  876. 

Where  a  tillage  has  ample  authority  to  keep  the 
streets  and  walks  in  a  sctfe  condition  for  passage 
at  all  times,  the  power  carries  with  It  the  duty  of 
exercising  it.  Bvanston  v.  Gunn,  90  XT.  8. 660  (1^  L» 
ed.  806). 

Action  for  damages  for  ir^iary  from  defective  sMe^ 

wafk. 

In  an  action  for  damages  for  Injuries  from  a  de- 
fective sidewalk,  plaintiff  is  entitled  to  recover  the 
time  which  he  lost,  the  amount  of  expense  he  was 
put  to,  including  medical  attendance,  and  such 
damages  of  a  permanent  nature  as  he  sustained. 
Larmon  v.  District  of  Columbia (D.  C.)  6  Cent.  Bep. 
447, 6  Mackey,  880. 

Plalntlff*8  pain  and  suffering,  mental  and  physi- 
cal, should  also  be  considered.    iMcL 

Burden  of  proof  of  negligenee* 

Tn  an  action  against  a  municipal  corporation  for 
damages  for  personal  Injuries  by  reason  of  a  defect 
In  a  highway,  the  oniu  of  proving  contributory 
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419 ;  i%».  Go.  y.  OaUentine,  77  Ind.  8d2;  Gin- 
einnati,  W,  &  M,  B.  Co,  ▼.  EtUzhauer,  99  Ind. 
490;  Wabash,  8t,  L.  &  P.  B,  Co,  v.  Johnson, 
96  Ind.  40;  Stewns  y.  Lafayette  A  0,  Or.  Road 
Co.  99  Ind.  892,  894;  Msh  y.  HaU,  4  Ind.  444, 
449 ;  Com,  y.  Boston  d  L,  B.  Corp,  184  Mass. 
211;  Phtla,  W.  dk  B.  R  Co.  y.  8taU,  6  Cent. 
Bep.  480,  66  Md.  501. 

Defendant  is  not  bound  to  disproye  by  a  fair 
preponderance  of  the  eyidence  what  the  plain- 
tiff is  bound  to  proye. 

Perley  y.  Pertep,  3  New  Eng.  Rep.  737,  144 
Mass.  104. 

Where  the  consequences  haye  been  acrgra- 
vated  by  the  gross  neglect  or  want  of  ordinary 
care  on  the  pai-t  of  plaintiff,  the  defendant  is 
Dot  responsible  for  such  damages. 

Field,  Bam.  129. 

He  cannot  recoyer  for  such  losses  as  result 
from  his  own,  or  from  his  own  and  another's, 
faults. 

Id.  §  167. 

A  party  seeking  to  recoyer  for  an  injury 
must  not  have  contributed  to  it  in  any  degree, 
either  by  his  negligence,  or  the  disregard  of 
duty  imposed  upon  him  by  a  party  who,  by 
his  negligence,  or  want  of  care  or  skill,  may 
also,  in  some  degree,  haye  contributed  to  the 
injury. 


Qeiselman  y.  8eott,  25  Ohio  St.  88;  Howard 
Co.  y.  Legg,  93  Ind.  523, 526,  527. 

The  onus  is  always  on  the  plaintiff. 

Howa/rd  Co.  y.  Legg,  98  ind.  528;  Adams 
Exp.  Co.  y.  Darnell,  81  Ind.  20, 

Messrs.  John  H.  Baker  and  Joseph  N. 
Defree0»  for  appellee: 

As  taxpayers  of  the  City  of  Goshen,  Leh- 
man and  Fuller  were  properly  challenged. 

Beam  y.  Oreenshirgh,  51  Ind.  119;  JFimntain 
Co.  y,  Loeb,  68  Ind.  29;  Albion  y.  Hetrick,  90 
Ind.  545;  nor  does  Williams  y.  Warsaw,  60  Ind. 
457,  hold  differently. 

This  court  need  not  decide  the  point  here, 
for  the  record  does  not  show  that  any  intendetl 
unfairness  was  practiced  in  the  selection  of  th& 
iury,  nor  that  a  perfectly  impartial  and  sau*^ 
factory  one  was  not  obtained  to  try  the  caitr.*^ . 

People  y.  Bansom,  7  Wend.  417;  Bex  y.  Hum, 
4  Barn.  &  Aid.  480. 

Judgment  will  not  be  reyersed  because  the 
court  sustained  a  challenge  to  a  juror,  for  cause 
which  did  not  render  him  legalty  incompetent, 
where  the  act  was  done  in  an  effort  to  get  a 
perfectly  impartial  jury  and  such  result  was 
achievea. 

Heaston  v.  Cincinnati  &  Ft.  W.  B.  Co.  1(^ 
Ind.  275. 

The  court  will  see  that  the  long-hand  manu- 


neffUffence  is  on  defendant.  Muiler  y.  Dlstrlot  of 
Oolumbia  <I>.  C.)  6  Gent.  Bep.  428,  6  Maokey,  288; 
State  y.  Baltimore  &  P.  B.  Co.  68  Md.  484. 

The  presumption  is  that  a  man  will  aot  prudently 
and  with  care  for  his  own  safety ;  but  If  he  knows 
of  the  defect  in  a  hi^rhway  or  bridge  and  reoklesBly 
ra^es  into  danger  and  reoelres  Injury  thereby,  the 
mle  is  otherwise.  Ihid.;  Merriil  y.  North  Yarmouth, 
1  New  EnK>  Bep.  904, 78  Me.  200;  Prince  Oeorge's  Co. 
y.  BurgesB,  61  Md.  81;  Calvert  Go.  y.  Gibson,  86  Md. 


KnovMoe,  ty  tAe  autliorfties,  of  thd  defect  mvxt  be 

9hown» 

Before  the  corporate  authorities  can  be  held  lia- 
ble for  negligenoia,  it  must  be  shown  that  they  knew 
of  the  existence  of  the  cause  of  injury,  or  had  been 
notified  of  it,  or  such  a  state  of  circumstances  must 
be  shown  that  notice  would  be  implied.  New  York 
aty  y.  Sheffield,  71  U.  S.  4  WalL  188  0»  K  ed.  416). 

Where  a  defect  exists  in  a  sidewalklwhich  was  not 
constructed  by  a  municipal  corporation,  before 
damages  can  be  recovered  by  the  corporation  for 
injuries  occasioned  thereby.  It  must  be  shown  that 
the  corporation  had  notice  of  the  defect  a  sufficient 
length  of  time  before  the  accident  to  have  cured 
the  defect  and  prevented  the  injury.  Such  notice 
may  be  either  actual  or  constructive.  Denver  v. 
Dean,  10  Ck)lo.  87&. 

Generally  k  city  is  not  liable  for  the  acts  of  per- 
sons acting  without  license,  except  after  due  notice 
to  charge  it  under  its  general  liability  to  keep 
streets  in  safe  condition  for  travel.  Griffin  v.  New 
York,  9  N.  Y.  456;  McGinity  v.  New  York,  6  Duer, 
674;  Hunt  v.  New  York,  20  Jones  &  8. 198:  Lafayette 
y.  Blood,  40  Ind.  62;  Fort  Wayne  y.  De  Witt  47  Ind. 
»I;  Joliet  y.  Seward,  86  HI.  402;  Otto  Twp.  v.  Wolf, 
106  Pa.  608 ;  Warren  v.  Wright,  8  111.  App.  602 ;  Au- 
rora y.  Bitner,  100  Ind.  806;  Barnes  v.  Newton,  46 
Iowa.  567:  Moore  v.  Minneapolis,  19  Minn.  300;  Mor- 
rill, City  Neg.  104. 

Knowledae  presumed  from  length  of  time. 

It  is  not  essential,  for  a  recovery  of  damages  for 
personal  injuries  from  a  defective  sidewalk,  |liat 
the  evidence  should  show  actual  notice  of  the  de- 
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feet  to  the  city.  Sterling  y.  Merrill,  14  West  Bep. 
890,124111.622. 

Notice  to  the  overseer  of  a  highway  district,  of  a 
defect  in  the  highway,  is  notice  to  the  town  in 
which  it  is  situated.    Bloor  y.  Delafleld,  69  Wis.  278. 

Where  an  opening  or  defect  in  a  sidewalk  exists 
for  such  a  length  of  time  that  city  authorities 
might,  by  the  use  of  diligence,  have  discovered  it, 
notice  is  presumed.  Sterling  y.  Merrill,  supra; 
Hinckley  v.  Somerset,  6  New  Eng.  Bep.  875,  146 
Mass.  826;  Pomfrey  v.  Saratoga  Springs,  7  Gent. 
Bep.  44,  104  N.Y.  450.  • 

What  is  a  reasonable  time  from  which  notice  is  to 
be  inferred  must  be  determined  from  the  circum- 
stances. Warsaw  v.  Danlap,  9  West.  Bep.  861,  112 
Ind.  576. 

Existence  of  a  defect  through  accumulation  of 
ice,  for  nine  days,  in  a  frequented  sidewalk  pSL^ 
troled  by  a  policeman  and  several  times  passed  by 
selectmen,  is  evidence  of  notice  of  the  defect  For- 
tin  y.  Easthampton,  6  New  Eng.  Bep.  162, 145  Mass. 
196. 

Evidence  in  action. 

In  an  action  against  a  municipal  corporation  to 
recover  damages  f ^  injuries  received  from  a  fall 
upon  a  defective  sidewalk,  proof  that  accidents 
there  have  been  frequent  is  admissible  to  show  the 
dangerous  character  of  the  place.  District  of  Ck>- 
lumbia  y.  Armes,  107  U.  8. 619  (27  L.  ed.  618). 

The  existence  of  obstructions  in  a  street  is  such 
evidence  of  negligence  as  requires  of  the  authori- 
ties explanation  in  order  to  escape  liability.  New 
York  City  y.  Sheffield,  71 U.  S.  4  WaU.  180  a8  L.  ed. 
416). 

Evidence  of  the  time  the  sidewalk  has  remained 
out  of  repair  is  admissible  to  show  negligence. 
Kellogg  V.  JanesviUe,  84  Minn.  182. 

Evidence  of  the  condition  of  a  walk  a  few  days 
before  an  accident  is  competent  as  to  its  condition 
at  the  time  of  the  accident.  Chicago  y.  Dale,  2 
West.  Bep.  901, 115  111.  886. 

The  court  may  permit  evidence  to  be  introduced 
tending  to  show  the  condition  of  such  street  and 
sidewalk  immediately  after  such  time.  Abilene  y. 
Hendricks,  86  Kan.  196. 
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script  is  signed  by  the  Judge  as  an  ordinary 
bill  of  exceptions.  It  can  only  be  certified  up 
when  the  same  shall  have  been  incorporated 
in  a  bill  of  exceptions. 

Rev.  Stat.  1881,  §  1410. 

In  this  case  the  long-hand  manuscript  of  the 
evidence  is  not  incorporated  in  a  bill  of  excep- 
tions at  all. 

The  case  of  Wagoner  v.  WiUon,  6  West.  Rep. 
405,  108  Ind.  210,  is  decisive. 

See  also  HtUl  v.  Louth,  7  West.  Rep.  672, 
109  Ind.  315;  GaMn  v.  StaU,  56  Ind.  51;  Wool- 
len V.  Wislimier,  70  Ind.  108;  WiUicma  v.  Pen- 
dUion  &  F,  Tump.  Co.  76  Ind.  87;  Lee^.  8taU, 
88  Ind.  256;  Brehm  v.  State,  90  Ind.  140;  Dej^ 
nis  V.  State,  1  West.  Rep.  292,  108  Ind.  142; 
Lowery  v.  Career^  2  West.  Rep.  261,  104  Ind. 
447;  MarskaU  v.  StaU,  8  West  Rep.  690,  107 
Ind.  178. 

The  clerk's  certificate  does  not  cover  or  au- 
thenticate the  long-hand  manuscript. 

3  Work,  PL  &  Pr.  491,  form  698. 

Thompson  in  his  treatise  on  Negligence,yol. 
2,  p.  1091,  §  7,  lays  down  the  rule  in  this  class 
of  cases  as  follows:  ''If  A  has  received  physi- 
cal injuries  for  which  B  is  liable,  and  A  exer- 
cises reasonable  care,  under  the  circumstances, 
in  the  selection  of  a  physician  or  surgeon  to 
treat  the  wound,  but,  notwithstanding  this,  the 
hurt  is  aggravated  by  the  unskillful  treatment, 
they  are  deemed  to  follow  approximately  from 
B's  wrong." 

Collins  V.  Council  Bluffs,  82  Iowa,  824;  Rice 
V.  Des  Moines,  40  Iowa,  638;  Stover  v.  Bluehill, 
51  Me.  489. 

The  rule  deduced  from  all  the  authorities  in 
this  class  of  cases  is  this:  If  the  wrongful  in- 
jury is  the  catue  of  the  cause  no  more  is  re- 
quired. 

Terre  Haute  &  I.  E.  Co.  v.  Buck,  96  Ind. 
846, 

Injury  is  the  proximate  cause  of  pain.  Hence 
pain  may  always  be  shown  a?  an  element  of 
dama&^es. 

2Thomp.  Neg.  1258,  §4. 

Testimony  to  show  the  existence  and  char- 
acter of  the  defect,  and  that  it  was  of  such  a 
character  that  the  city  was  bound  to  take  notice 
of  it,  was  properly  admitted. 

Delphi  V.  Lowery,  74  Ind.  520. 

The  law  does  not  raise  any  presumption  of 
negligence,  after  the  injury  has  occurred,  in  its 
treatment.  It  cannot  be  found  that  negligence 
in  treating  the  injury  has  aggravated^it,  unless 
the  evidence  establishes  sucli  fact. 

Beach.  Contrib.  Neg.  78,  §  24 ;  2  Thomp. 
Neg.  1162,  §  18;  Louisville,  li.  A.  <fe  C,  R,  Co. 
V.  Falvey,  1  West.  Rep.  868,  104  Ind.  409. 

If  defendant  attempts  to  prove  matters  in 
mitigation  of  damages,  he  must  prove  his  mat- 
ter in  mitigation  by  a  preponderance  of  the 
evidence. 

Odger,  Libel  and  Slander,  299  et  seq,;  Oreenr 
land  V.  Chaplin,  6  Exch.  243 ;  QovM.  v.  Mc- 
Kenna,  86  Pa.  297. 

Olds,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  brought  by  Ann  England, 
appellee,  against  the  City  of  Goshen,  appellant, 
for  damages  sustained  by  reason  of  the  negli- 
gence of  the  appellant,  and  without  fault  of  the 
appellee.  She  caught  her  foot  in  a  hole  in  a 
sidewalk  in  the  City  of  Qoshen,  and  thereby 
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broke  her  limb.    Issue  joined.  Trial.  Verdict 
and  judgment  for  $500. 

The  error  assigned  and  discussed  is  the  over- 
ruling of  the  motion  for  a  new  trial.  The  first 
cause  of  complaint  is  sustaining  appellee's 
challenge  of  John  Lelmian,  a  juror,  for  cause 
that  said  juror  resided  in  the  City  of  Gk)shen, 
and  paid  taxes  op  personal  property  therein. 
It  has  been  held  by  this  court,  and  is  now  the 
settled  law  of  this  State,  that,  in  an  action 
against  a  city  for  damages  resulting  from  an 
injury  received  bv  reason  of  a  defect  in  the 
street  or  sidewalk,  the  fact  that  a  juror  is  a 
resident  taxpayer  of  the  city  is  a  good  cause 
for  challenge  of  such  juror.  Albion  v.  Jletrick, 
90  Ind.  545,  549,  550 :  Eeam  y.  Oreensburgh, 
51  Ind.  119. 

In  the  case  of  Williams  ▼.  Warsaw,  60  Ind. 
457,  an  action  to  recover  the  penalty  for  the  vio- 
lation of  an  ordinance  prohibiting  the  keeping 
of  gaming  tables  and  allowing  minors  to  play 
thereon,  some  decisions  of  the  courts  of  other 
States  are  cited  by  the  court  in  support  of  the 
theory  that,  in  an  action  of  that  character,  the 
fact  tnat  a  juror  is  a  taxpayer  of  the  city  is  not 
cause  for  challenge;  but  the  question  is  not  de> 
cided  in  that  case,  and  our  decisions  are  uni- 
form in  holding  this  to  be  a  good  cause  for 
challenge. 

The  court  also  sustained  appellee's  challenge 
to  Fuller  as  a  juror.  Fuller  was  called  by  the 
sheriff  as  a  talesman;  and  he  had  served  on  the 
jury  in  the  same  court  as  a  talesman  in  another 
cause  some  days  previous,  and  at  the  same  term 
of  court.   This  ruling  of  the  court  was  proper. 

Section  1395,  Rev.  Stat.  1881,  makes  it  un- 
lawful for  an  officer  charged  with  the  selection 
of  a  panel  of  petit  jurors  to  select  any  person  to 
serve  as  such  juror  who  has  served  as  a  juror 
during  the  year  immediately  preceding,  and 
provides  that  such  fact  shall  be  cause  for  chal- 
lenge.    Barker  v.  Hine,  54  Ind.  542. 

It  is  further  contended  that  the  couft  erred 
in  sustaining  the  challenge  of  the  appellee  to 
the  juror  William  Kyte.  From  the  examina- 
tion of  Kyte  touching  his  competency,  it  ap- 
pears that  there  was  one  of  the  regular  panel  of 
the  jury  absent,  and  that  this  juror  was  placed 
upon  the  jury  in  the  place  of  such  absent  juror, 
and  he  had  served  as  a  juror  on  the  trial  of 
causes  at  the  term  of  the  court  up  to  the  impanel- 
ing of  the  jury  in  this  cause.  It  does  not  ap- 
pear from  the  record  that  the  court  ordered  the 
vacancies  in  the  regular  panel  to  be  filled  by 
persons  to  be  selex^ted  by  the  sheriff,  and  that 
the  jurors  thus  selected  should  constitute  a  part 
of  the  regular  panel  for  that  term.  If  such  fact 
appeared  from  the  record,  it  wouldM^hus  present 
the  question  discussed  by  counsel,  that  there 
was  an  absent  juror,  and  that  the  juror  Kyte 
was  selected  by  the  sJierifl  by  the  order  of  the 
court  to  constitute  a  regular  juror  for  the  term, 
and  that  he  was  thereby  a  regular  juror,  and 
not  subject  to  be  challenged  on  the  ground  that 
he  had  served  as  a  juror  during  that  term  of 
court. 

It  is  contended  that  under  section  1896,  Rev. 
Stat.  1881,  if  for  any  cause  the  jury  is  not  pres- 
ent at  any  term  of  the  court,  it  is  lawful,  and 
made  the  duty  of  the  court,  to  order  the  sherifif 
to  summon  a  jury  from  the  by-standers,  which 
shall  constitute  the  regular  panel  for  the  term; 
and  the  jury  consists  of  twelve  jurors;  and  that» 
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if  any  Juror  to  not  present,  it  is  made  the  duty 
of  the  court,  under  said  action,  to  order  the 
panel  filled  from  the  by-standers,  and  when  so 
filled  it  i^all  constitute  the  regular  panel;  and 
that  such  was  the  fact  at  this  term  of  the  court; 
«nd  Kyte  was  placed  on  the  Jury,  and  consti- 
tuted one  of  the  regular  panel.  We  do  not 
think  tiie  record  presents  the  question  as  con- 
tended by  counsel  for  appellant.  If  the  court 
has  the  power  as  contended  for,  it  is  necessary 
for  the  court  to  make  an  order,  or  at  least  di- 
*rect  that  the  sheriff  fill  the  panel  from  the  by- 
atanders;  and  the  record  does  not  show  that  any 
auch  order  was  made,  or  direction  given,  by 
the  court,  and  executed  by  the  sheriff.  In  this 
case  it  is  simply  shown,  by  the  examination  of 
the  Juror^hat  he  was  placed  upon  the  Jury  by 
the  sheriff  aaone  of  the  regular  panel.  It  does 
not  show  that  it  was  done  tCf  ^^^  order  or  di- 
rection of  the  court,  and  he  could  not  at  least 
constitute  one  of  the  regular  panel  of  Jurors 
except  by  the  order  or  direction  of  the  court;  so 
that  the  question  as  presented  shows  the  Juror 
Kyte  to  be  nothing  more  than  a  talesman.  The 
eourt  having  sustained  the  challenge,  it  wiU  be 
presumed  that  the  challenged  juror  was  not  a 
part  of  tiie  regular  panel,  and  the  challenge 
was  properly  sustained.  It  does  not  appear 
that  the  appellant  sustained  any  inj*iry  by  the 
rulings  of  the  court  in  sustaining  the  challenges 
to  Jurors ;  and  the  challenges  were  evidently 
sustained  in  the  effort  to  get  a  fair  Jury.  Car- 
penter y.  Dame,  10  Ind.  126;  ffea8t(mv,0inein- 
fuOi  d  Ft.  W.  JR.  Oo.  16  Ind.  275,  279. 

The  next  Question  presented  is  upon  the  ad- 
missibility 01  evidence,  and  it  is  contended  by 
<»unsel  for  appellee  that  the  evidence  is  not  in 
the  recoil,  and  therefore  no  question  can  be 
considered  relating  to  the  evidence;  but  in  this 
counsel  are  in  error.  The  evidence  is  incor- 
porated into  a  bUl  of  exceptions,  and  the  record 
shows  that  time  was  given  for  the  filing  of  such 
biU  of  exceptions,  and  that  it  was  filed  within 
the  time  allowed,  and  is  properly  certified  as 
required  by  section  1410,  Kev.  Stat.  1881. 

Counsel  assign  as  error  various  rulings  of  the 
court  in  the  admission  of  evidence.  The  first 
complained  of  is  question  10  in  the  original  ex- 
amination of  Scott  England,  husband  of  the 
appellee,  who  had  testified  as  to  having  learned 
of  his  wife's  inimT;  and  goinff  to  her  assist- 
ance, taking  off  her  shoe,  and  the  doctor's  set- 
ting her  foot,  and  was  then  asked,  *'  Do  you 
know  what  was  the  matter  with  it?"  to  which 
question  there  was  an  objection.  The  grounds 
of  the  objection  are  not  stated.  The  objection 
was  overruled,  and  exceptions,  and  the  witness 
answered,  "I  think  it  was  broken."  There 
was  no  error  in  this  ruling,  even  if  the  grounds 
of  the  objection  had  been  stated. 

The  witness  was  then  asked  if  anything  was 
done  to  the  foot  after  it  was  first  set,  and  he 
answered  that  it  was  broken  and  reset;  and  as 
to  what  position  her  foot  was  in  before  it  was 
rebroken,  and  he  described  it.  He  was  then 
asked  whether  the  hole  in  the  sidewalk  was  re- 
paired, and  he  answered  that  it  was;  also 
whether  the  ankle  was  rebroken  more  than 
once,  and  he  answered,  '*Only  once;"  and  he 
was  then  asked  what  was  done,  if  anything, 
towards  straightening  the  limb,  and  how  many 
times,  and  he  answered,  "  Four  or  five  times.^' 
He  was  also  asked  whether  his  wife  suffered 
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during  the  time,  and  he  answered,  "  She  did." 

It  was  alleged  <  in  the  complaint  that  in  the 
treatment  of  said  fractured  limb  it  became 
necessary  twice  to  break  and  reset  her  ankle; 
and  it  was  contended  by  the  plaintiff  that  the 
tendons  drew  her  foot  out  of  place,  and  made 
it  crooked,  and  turned  it  awry,  and  with  skill- 
ful treatment  it  could  not  be  retained  in  its 
normal  shape  and  position;  and  the  evidence 
as  to  the  condition  of  the  Umb  and  breaking 
and  re-setting  of  the  same  was  proper.  It  u 
not  contend^  but  tiiat  the  appellee  exercised 
reasonable  care  and  skiU;  in  the  selection  of 
physicians  and  surgeons  to  treat  her.  Terre 
Haute  &  L  B.  Oo.  v.  Buck,  96  Ind.  846;  2 
Thomp.  Neg.  p.  1091,  %  7;  Biee  v.  Bee  Mdnee, 
40  Iowa,  688. 

It  was  proper,  also,  to  show  that  the  defect 
in  the  sidewalk  was  afterwards  repaired.  Tli^ 
appellee  was  entitled  to  compensation  for  the 
pain  and  suffering  endured,  and  it  was  proper 
to  prove  that  she  suffered  pain  during  the  nec- 
essary treatment  of  the  limb.  2  Thomp.  Neg. 
p.  1268,  §  4;  Pittsburgh,  0.  d  8t.  L.  B,  Oo.  v. 
Sponier,  85  Ind.  166. 

The  appellee,  while  testifying  as  a  witness, 
was  asked:  "  What  is  the  fact  as  to  your  foot 
being  reset  at  different  times?"  which  was  ob- 
Jectea  to  on  the  ground  that  when  the  frac- 
tured limb  was  once  adjusted,  or  the  dislocated 
Joint  once  reduced,  the  appellee  had  no  right 
to  show  that  it  was  reset  or  reduced  a  second 
time.  The  objection  was  overruled,  and  the 
witness  answered  that  "the  tendon  would 
draw  it  crooked,  and  they  would  straighten  it 
again,  and  then  I  would  have  severe  pain  in 
it,  and  it  would  draw  crooked  again."  This 
was  proper  evidence. 

It  is  proper  in  a  case  of  thib  character  to 
show  the  manner  in  which  the  limb  was 
treated,  and  that  it  was  proper  treatment  under 
the  circumstances.  The  condition  of  the  pa- 
tient, and  the  injury,  are  proper  to  be  taken 
into  consideration,  and  to  show,  if  such  are  the 
facts,  that  the  injury  was  of  such  a  nature  as 
that,  with  the  use  of  ordinary  skill  and  the 
usual  and  proper  appliances,  it  could  not  be 
kept  in  position,  ana  had  to  be  readjusted;  or 
the  injury  was  of  such  a  character,  or  the  con- 
dition of  the  patient  was  such,  as  that  appli- 
ances to  keep  the  limb  in  place  could  not  be 
used;  and  that  the  treatment  adopted  in  the 
case  was  proper  and  skillful  under  the  existing 
circumstances;  and  the  suffering  endured,  ana 
the  deformity  which  followed,  were  the  neces- 
sary result  01  the  injury. 

Objection  is  made  to  Dr.  Wickham's  testify- 
ing as  to  the  character  of  the  fracture,  and 
as  to  what  bone  was  fractured.  It  was  clearl}" 
admissible  for  a  surgeon,  who  had  examined 
Uie  injury,  to  testify  to  the  character  of  the 
fracture,  and  as  to  what  bones  were  broken. 

Mrs.  Couts  testified  to  having  assisted  the 
appellee  into  the  house  on  the  occasion  of  her 
receiving  the  injury,  and  she  was  then  asked  as 
to  what  was  the  fact  as  to  what  the  appellee 
did;  as  to  whether  she  was  able  to  put  her  foot 
down  on  the  ground  to  use  her  foot;  and  as  to 
the  fact  of  the  witness  and  her  father-in-law 
helping  the  appellee  into  the  house;  and  as  to 
whether  appellee  put  her  foot  to  the  ground  at 
the  time, — ^to  which  questions  appeUant  ob- 
jected, and  objection  was  overruled,  and  the 
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witness  testified  that  appellee  could  not  put  her 
foot  down  to  the  sround  to  use  il,  and  she 
could  not  hdp  herself,  and  did  not  put  her  foot 
to  the  ground. 

Mrs.  Albright  testified  to  being  acquainted 
with  the  condition  of  the  sidewalE  at  the  place 
where  the  injury  occurred  and  was  then  asked: 
"You  may  tell  the  Jury  what,  if  anything, 
eyer  happened  to  you,  or  to  anybody  with  you, 
in  passini;  oyer  that  walk  preyious  to  the  acci- 
dent to  5frs.  England."  Counsel  for  defend- 
ant objected  for  the  reason  that  the  witness  had 
already  testified  that  she  knew  what  was  there. 
The  objection  was  oyerruled,  and  the  witness 
permitted  to  answer.  The  miestion  is  not  ob- 
jected to  on  the  ground  of  incompetency  of 
the  eyidenoe,  but  counsel  concede  its  compe- 
tency, and  the  objection  is  not  sufficient  to 
present  any  question  as  to  the  competency  of 
the  eyidence  sought  to  be  elicited  in  answer  to 
the  question. 

The  witness  testified  that  her  daughter, 
while  passing  along  the  walk,  had  got  her  foot 
in  the  hole  into  wnich  Mrs.  England  stepped, 
seyeral  times,  and  would  haye  fallen  if  the  wit- 
ness had  not  held  her  up  This  evidence  was 
competent  to  show  that  the  city  had  notice  of 
the  dangerous  condition  of  the  sidewalk. 
Delphi  y.  Lotjpery,  74  Ind.  620. 

Dr.  Cornell  was  the  surgeon  who  treated  the 
appellant  immediately  after  the  injury,  and  the 
defendant  called  Dr.  Jjatta  as  a  witness,  and 
offered  to  proye  by  Dr.  Latta  that  he  had  a 
conyersation  with  Dr.  Cornell  while  he  was 
treating  the  appellee,  in  the  absence  of  appel- 
lee, and  Dr.  Cornell  said  there  were  no  bones 
broken,  but  there  was  simply  an  injury  of  the 
ligaments.  The  plaintiff  objected,  and  the  tes- 
timony was  excluded.  The  ruling  of  the  court 
was  correct  The  eyidence  was  not  at  all  com- 
petent. 

The  next  alleged  error  complained  of  is  in- 
struction No.  7.  This  Instruction  is  as  follows: 
"If  you  find  for  the  plaintiff,  you  must  state  in 
your  yerdict  the  amount  of  damages  to  which 
she  is  entitled.  This  amount  should  be  a  full 
and  jnst  compensation  for  the  injury  she  re« 
oeiyed,  and  no  more.  In  estimating  such  com- 
pensation you  may  consider  any  bodily  pain  a  \a\ 
sufferingand  illness  that  may  haye  resulted  from 
the  injury,  and  the  pain,  anxiety,  and  distress 
of  mind,  if  any,  she  suffered  by  reason  thereof, 
or  by  reason  of  any  medical  treatment  that  be- 
came necessary  for  her  to  underso;  the  extent 
and  character  of  the  injury,  and  whether  or 
not  it  is  permanent;  and  also  the  amount,  if 
any,  which  she  has  paid  from  her  own  separate 
means  for  medical  treatment  or  services;  but 
you  should  not  allow  her  anything  for  the  yalue 
of  her  time  or  seryices  as  a  laborer  or  house- 
keeper, nor  for  the  yalue  or  cost  of  her  care  or 
support  during  the  time  of  her  illness.  These 
things  her  husband  is  bound  to  furnish,  and 
for  them  he,  if  anyone,  may  recoyer.  It  is 
claimed  by  the  defendant  that  the  pain  and 
suffering  of  the  plaintiff  has  been  increased, 
and  the  m  jury  she  received  has  been  aggrayat- 
ed  and  made  worse  than  it  otherwise  would 
haye  been,  by  her  own  negliji^enceand  careless- 
ness of  her  limb  since  the  mlury;  and,  if  the 
limb  is  permanently  disabled,  that  it  is  due 
alone  to  such  negligence  and  careless  conduct, 
and  not  to  the  original  injury.    If  sudi  facts 
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are  proyed  by  a  fair  preponderance  of  the  evi- 
dence, you  snould  not  allow  the  plaintiff  any 
compensation  for  such  increased  pain,  suffer- 
ing, or  aggrayation  of  the  injury  so  caused  by 
her  own  negligence  or  carelessness;  but,  if  the- 
plaintiff  callea  reputable  and  reasonably  com- 
petent physicians  to  treat  the  injury,  the 
amount  of  her  compensation  should  not  be  re- 
duced by  reason  of  any  wrong  treatment  the- 
physidans  may  haye  giyen  or  administered; 
ana,  if  she  followed  their  directions  in  her  con- 
duct and  use  of  her  limb,  she  cannot  be  charged 
with  negligence  or  carelessness,  even  if  such 
conduct  or  use  were  not  proper,  and  aggrayated 
the  injury." 

This  charge  is  objected  to  for  the  reason,  it- 
is  claimed,  that  it  puts  the  burden  qjf  proof  on* 
the  defendant  of  establishing  the  fact  that  the 
injury  was  aggravated  b^  the  negligence  and 
carelessness  of  the  plaintiff.  The  court,  in  its 
third  instruction,  told  the  jury  that  "the  bur- 
den is  ui)on  the  plaintiff  to  proye,  by  a  fair  pre- 
ponderance or  the  eyidence,  the  material  facts- 
alleged  in  her  complaint,  and  she  cannot  re- 
coyer  unless  it  is  shown,  by  a  fair  preponder- 
ance of  the  evidence,  that  there  was  a  danger- 
ous place  in  the  walk,  and  the  plaintiff  was  in- 
jured b^  reason  thereof,  without  her  own  fault 
or  neglig^Aoe  contributing  thereto,"  etc. 

If  the  plaintiff  establisned  by  a  preponder- 
ance of  the  eyidence  that  she  receiyed  the  in- 
jury without  h^  own  fault  or  negligence  con- 
tributing to  the  injury,  and  the  other  facts 
necessary  to  entitle  her  to  recoyer,  it  would  fol- 
low that  she  was  entitled  to  recoyer  for  the 
damages  resulting  therefrom.  If  she  employed 
a  physician,  the  presumption  would  be  that  he 
was  a  reasonably  skillful  one,  and  that  she  fol- 
lowed his  instructions,  and  that  whatever  pain 
she  suffered,  and  deformity  followed,  were  the 
natural  outgrowth  of  the  injury  sustained.  It 
will  not  be  presumed  that  she  did  a  wrong;, 
that  she  tortured  herself,  aggrayated  the  wound, 
and  produced  the  deformity  which  exists. 
When  the  plaintiff  introduced  evidence  proying 
the  receipt  of  the  iniuzy,  and  that  it  occurred 
by  reason  of  the  negligence  of  the  defendant, 
and  without  her  fault  or  negligence  contribu- 
ting thereto;  that  she  employed  skillful  physi- 
cians and  surgeons  to  treat  it;  and  of  the  de- 
formity existing. — she  established  a  cause  for 
the  pam  she  suffered,  and  the  deformity  exist- 
ing, and  she  thereby  established  a  right  to  re- 
coyer the  damages  she  had  sustained;  and  if  the - 
defendant,  to  lelieye  itself  from  such  liability, 
asserted  that  the  pain  and  deformity  were  not 
the  result  of  the  injury,  but  were  caused  by  the 
negligence  of  the  plaintiff  in  the  treatment  of 
the  limb  after  the  mjury,  the  necessity  or  bur- 
den rested  upon  the  defendant  to  establish  the* 
truth  of  such  assertion.  It  was  a  new  element 
brought  into  the  case  by  the  defendant. 

This  court  has  uniyersally  held  that  the- 
plaintiff  cannot  recover  damages  for  an  injury 
where,  by  his  negligence,  he  contributed  to  it; 
that,  if  the  injury  resulted  from  the  joint  neg- 
ligence of  the  plaintiff  and  defendant,  there 
can  be  no  recovery;  and  that  it  is  necessary  for 
the  plaintiff  to  ayer  and  prove  that  the  injury 
occurred  without  fault  or  negligence  on  the 
part  of  the  plaintiff,  the  burden  being  upon  the 
plaintiff,  to  entitle  him  to  recover,  to  establish 
that  he  was  free  from  contributory  negligence,. 
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or  that  the  injury  is  in  no  degree  attributable 
to  any  want  of  care  on  bis  part.  The  rule  is 
otberwise  in  a  majority  of  the  States,  but  that 
is  not  the  question  presented  in  this  case.  It 
is  here  claimed  that  the  Degligence  of  the  plain- 
tiff contributed,  not  to  the  cause,  but  to  the  ag- 
gravation, of  the  injury,  and  is  certainly  not 
an  element  which  the  plaintiff  should  be  re- 
quired to  prove  to  entitle'  her  to  recover,  but  it 
u  clearly  a  matter  of  defense,  and  the  burden 
of  provinj^  it  should  rest  upon  the  defendant;  nor 
do  we  think  it  should  bar  a  recovery,  but  there 
should  be  an  apportionment  of  the  damages, 
and  the  defendant  held  liable  only  for  such 
damages  as  its  negligence  produced.  Loum- 
tOle,  A.  A,  <§  a  E.  Co.  V.  Jones,  108  Ind.  551, 
7  West.  Rep.  88;  Beach,  Contrib.  Neg.  p.  78, 
§  24;  Cleveland,  0.  C.  A  L  B.  Go,  v.  Newell,  104 
Ind.  264, 1  West.  Hep.  890;  1  Shearm.  &  Redf. 
Keg.  4th  ed.  §§  107-109;  2  Shearm.  &  Hedf. 
Keg.  g  741;  Bardwea  v.  Jamaica,  15  Vt.  488;  2 
Thomp.  Neg.  p.  1162,  g  18;  LouiwiUe,  N.  A 


d  CB.  €h.  V.  Faltep,  104  Ind.  409,  1  West. 
Rep.  868;  Gould  v.  MeKenna,  86  Pa.  297. 

The  ^ustruction  in  this  case  stated,  in  effect, 
that  the  plaintiff  was  not  entitled  to  recover 
for  any  pain,  anguish,  or  deformity  produced 
by  her  negligence  in  the  treatment  of  the  limbos 
that  if  she,  by  her  negligence  in  the  treatment 
of  the  limb,  had  increased  the  pain,  suffering, 
and  deformity,  she  could  not  recover  for  such 
increased  pain,  suffering,  and  deformity  pro- 
duced by  her  own  negligence,  but  before  there 
could  be  any  reduction  of  liie  daoiages  for  the 

Sain  and  suffering  actually  sustained,  and  the 
eformity  actually  existing,  it  must  appear,  by 
a  preponderance  of  the  evidence  in  the  case, 
that  (he  pain,  suffering,  and  deformity  were  in- 
creased by  the  negligence  of  the  plaintiff.  We 
think  there  was  no  error  in  the  seventh  instruc- 
tion in  this  respect.  There  is  no  error  in  the 
record  for  which  the  judgment  should  be  re- 
versed. 
Judgment  c^fflrmed,  with  eosta» 
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UTAH    MINING   &  MANUFACTURING 
CO.,  of  Cleveland,  Ohio,  Appt, 

V. 

DICKERT   &  MYERS  SULPHUR  CO., 

Beept, 

(....Utah....) 

1.  The  Aet  of  Coikgream  permitting  the 

pnrehase  of  liuicU  located  with  elalmii 
BxiiAnft  under  the  Treaty  of  the  United 
States  with  the  Chippewa  Indians  of  September 
80, 1864,  and  permitting  the  bona  fide  owners  of 
such  clalmfl  to  perfect  their  titles,  was  ^  ratifloa- 
tion  by  Congress  of  grantB  already  isBued  to  the 
mixed  bloods  of  lands  outside  of  the  lands  oeded 
by  thie  Treaty. 

S«  It  is  within  the  purview  of  the  treaty 
yw^iriwg  power  of  the  ijnlted  States  to  confer 
upon  theland  department  both  authority  and  the 
duty  to  execute  conveyances  and  make  disposal 
ofthepubUc  land^  of  the  United  States  without 
the  consent  of  Confcreas  either  first  had  or  by  rati- 
floatlon. 

8*  There  can  be  no  abandonment  by  the 
locator  of  a  daimt  where  another  person 
has  taken  exclusive  and  adverse  possessioa  of  it, 
by  the  locator*s  failing  to  do  the  annual  assess- 
ment work  thereon,  as  required  by  the  Act  of 
Congress. 

4*  Where  adveree  poeaession  of  a  min- 
ing claim  is  taken  and  held  wron^Ailly « 

the  rightful  owner  or  locator  Is  excused  from 
doing  the  assessment  work  during  the  time  of 
■aoh  adverse  holding. 

(June  8, 1880.) 


APPEAL  by  plaintiff  from  a  ludgment  of 
the  District  Court,  Second  District,  in  fa- 
vor of  defendant  in  an  action  of  ejectment.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Bennett*  Kirkpatrlck  ft  Brad* 
ley  and  W.  H«  Dickson*  for  appellant: 

It  js  true  that  a  similar  patent  to  this  was 
held  to  be  void  by  the  Supreme  Court  of  Cali- 
fornia (Parker  v.  Duff,  47  Cal.  564);  but  was 
that  case  weU  decided? 

The  President  and  the  Senate  in  numerous 
treaties  negotiated  with  various  Indian  tribes, 
commencing  with  an  early  period  in  the  his- 
tory of  the  government,  have  acted  upon  the 
assumption  that  they,  as  the  treaty-makhig 
power,  possessed  such  authority;  and  Congress* 
so  far  from  ever  having  questioned  the  author- 
ity, has  repeatedly  recognized  its  ezistenoe  bv 
appropriating  monev  to  carry  into  effect  vari- 
ous treaties  m  which  this  power  has  been  as- 
sumed and  exercised.  In  the  following  trea- 
ties this  i)ower  wss  exercised:  Trea^  of  De- 
cember 29,  1885,  with  Cherokees,  7  Stat.  480, 
art  2, — ^this  treaty  was  before  the  court  in  Hoi' 
den  V.  Jot/,  84  U.  S.  17  Wall.  211  (21  L.  ed.528); 
Treaty  of  September  28, 1883,  with  Chippewas, 
etc.,  7  Stat.  438,  art.  5;  May  13,  888,  with 
Quapaws,  7  Stat.  425,  art.  2;  August  8,  1881, 
with  Wyandottes,  7  Stat.  856,  art.  2;  July  20, 
1881,  with  Senecas,  7  Stat.  858,  arts.  2,  8;  Feb- 
ruanr  28,  1881,  with  Senecas,  7  Stat.  849,  art. 
2,  850,  art.  11;  February  2,  1886,  with  Caddos, 
— which  treaty  was  before  the  court  in  U.  A 


JXosm.—AJHindonfnent  of  right ;  what  constitutes. 
To  constitute  abandonment  there  must  be  con- 
currence of  intent  and  act.    Judson  v.  Malloy,  40 
GaL  299:  Livermore  v.  White,  74  Me.  466. 

Intent  is  an  essential  element.  Meyers  v.  Spooner, 
55  GaL  257;  Marquart  v.  Bradford,  48  Gal.  628;  Hazel- 
baker  V.  Goodf eUow,  64  111.  288;  Dyer  v.  Sanf  ord,  9 
Met.  886;  Landee  v.  Perkins,  Ui  Mo.  288;  Weill  v.  Lu- 
ceme  Min.  Go.  11  Nev.  200;  Wiggins  v.  McGleary,  49 
K.  Y.  84B;  Banks  v.  Banks,  77  N.  G.  186;  Heath  v. 
Blddle»  9  Pa.  278;  Sample  v.  Bobb,  10  Pa.  806;  Taylor 
V.  Hampton,  4  McGord,  L.  96. 


An  unequivocal  and  decisive  act  of  the  party  is 
necessary  to  constitute  an  abandonment  of  a  right. 
Dawson  v.  Daniel,  2  Flipp.  809. 

A  mere  temporary  absence  Is  not  sufficient.  Hurt 
V.  Hollingsworth,  100  U.  8. 104  (26  L.  ed.  571). 

Property  remains  the  owuer^s  till  he  does  some 
act  which  shows  an  intention  to  abandon  it.  1  Bl, 
Gom.  9. 

To  an  abandonment  of  land  there  must  be  a  con* 
currence  of  the  act  of  leaving  the  premises  vacant, 
and  an  Intention  of  not  returning.  Judson  v.  Mal- 
loy, 40  Gal.  810.    Bee  Anderson,  Diet. 
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▼.  Brooks,  61  U.  S.  10  How.  442  (18  L.  ed.  489); 
Treaty  ifdth  the  Wyandottes  of  January  81, 
1855. 

Here,  as  there,  this  treaty  has  heen  fully  car- 
ried into  effect  so  far  as  the  government  on  the 
dne  hand  and  Josette  Clotier,  one  of  the  mixed 
bloods,  on  the  other  hand,  are  concerned;  and 
here,  as  there,  Oonmss  has  repeatedl}[  recog- 
nized the  validity  of  the  treaty  m  question  and 
recognized  it  in  the  same  manner  too,  namely, 
by  appropriating  money  to  carry  its  various 
provisions  into  effect 

Acts  August  18,  1866,  12  Stat.  66;  May  4, 
1858,  12  Stat  274;  June  0,  1860. 18  Stat  44; 
July  6,  1862, 18  Stat  518;  March  8, 1868,  18 
Stat  775;  U.  8  v.  Brooks,  51  U.  S.  10  How. 
442  (18  L.  ed..489);  TJ.  8.  v.  Payne,  8  Fed.  Rep. 
888;  Waikffr  v.  HffMhaw,  88  U.  S.  16  Wall.  486 
(21  L.  ed.  865). 

It  is  a  matter  of  histoir  that  the  treats-mak- 
ing power  has  repeatedly  assumed  this  very 
authority  of  issuing,  as  will  be  seen  by  refer- 
ence to  the  following  treaties,  among  many 
others  which  might  be  cited: 

Treaty  of  September  28,  1880,  with  Mingoes, 
7  Stat  886,  art  15;  September  15,  1882,  with 
Winnebagoes,  7  Stat.  872,  art.  10;  October  27, 
1882,  with  Pottawattamies,  7  Stat.  400,  art.  8; 
December  29,  1882.  with  Senecas,  7  Stat  412, 
art.  11;  June  18,  1888,  with  Appalachicolas,  7 
Stat.  427,  art.  2;  June  18,  1883,  with  certain 
chiefs,  7  Stat  428,  art.  2;  October  8. 1884,  with 
Miamis,  7  Stat  458,  arts.  8,  4;  October  28, 
1834,  with  Miamis,  7  Stat  464,  art.  8;  Novem- 
ber 6, 1888,  with  Miamis,  7  Stat  671,  art.  12; 
November  28, 1840,  with  Miamis,  7  Stat.  588, 
art  7. 

In  the  following  treaties,  among  others,  pro- 
vision was  made  for  the  issuance  of  patents  for 
public  lands  other  than  lands  ceded  by  treaty: 

Treaty  of  December  29,  1885,  with  Chero- 
kees,  7  Stat.  480,  last  clause  of  art.  2;  May  18, 
1888,  with  Quapaws,  7  Stat  425,  art.  2;  August 
8,  1831,  with  Wyandottes,  7 Stat  p.  856,  art.  2; 
July  20,  1881.  with  Seneca  7  Stat  p.  852,  arts. 
2,  8;  February  28, 1831,  with  Senecas,  7  Stat 
849,  art.  2,  850,  art.  11;  January  81, 1855,  with 
Wyandottes,  the  10th  article  of  which  is  found 
in  Walker  v.  Henshaw,  83  U.  8.  16  Wall.  439 
(21  L.  ed.  865),  and  hereinbefore  quoted  at 
length. 

In  the  case  of  the  Treaty  of  January  81, 
1855,  with  the  Wyandottes,  Congress  has  re- 
peatedly appropriated  money  to  carry  the  treaty 
into  effect. 

Act  of  Congress  August  18,  1856,  11  Stat 
78:  March  3,  1867, 11  Stat.  182. 

The  same  is  true  as  to  the  Treaty  of  Decem- 
ber 29,  1835,  with  the  Cherokees. 

Act  of  August  18,  1856,  12  Stat  56,  and 
other  acts  referred  to  supra, 

Ajb  to  authority  of  the  treaty-making  power, 
see — 

2  Wharton,  Intern.  Law,  §  130.  pp.  67,  68; 
U,  8.  V.  43  QalUms  of  Whisky,  98  U.  S.  196 
(28  L.  ed.  847);  Worcester  v.  Georgia,  81  U.  S. 
6  Pet  515,  572,  573,  548,  549,  579,  592,  581, 
582  (8  L.  ed.  483-513). 

Moreover  cases  in  which  the  same  authority 
has  been  exercised  by  the  treaty-making  power 
have  been  repeatedlv  before  the  Supreme  Court 
and  several  of  the  circuit  courts  of  the  Unlt€Ki 

5  L.  R.  A. 


States,  and  in  no  Instance  has  the  validity  of 
such  a  treaty  been  questioned. 

Walker  v.  Henshaw,  88  U.  S.  16  Wall.  486 
(21  L.  ed.  865);  Orews  v.  Burcham,  66  U.  S.  1 
Black,  852  (17  L.  ed.  91);  IT,  8,  r.  Brooks,  51 
U.  S.  10  How.  442  (18  L.  ed.  489);  Bolden  v. 
Joy,  84  U.  8.  17  Wall.  211  (21  L.  ed.  528);  U. 
8.  V.  Payne,  8  Fed.  Rep.  888;  PkcHhwah-ash^ 
kum  V.  8orin,  8  Fed.  Rep.  740;  Prentice  v. 
8team8,  20  Fed.  Rep.  819;  LOtby  v.  Clark,  118 
U.  S.  250  (80  L.  ed.  188);  U,  8,  v.  Beese,  5  DHL 
406;  Pennock  v.  Franklin  Oo,  108  U.  S.  44, 47» 
48  (26  L.  ed.  867,  869);  Doe  v.  Wilson,  64  U.  8. 
28  How.  457  (16  L.  ed.  584);  Best  ▼.  PM,  85 
U.  8. 18  Wall.  112  (21  L.  ed.  80^ 

It  is  a  rule,  invariably  applied  to  the  con* 
Btruction  of  all  treaties,  that  where  it  admits  of 
two  constructions,  one  restrictive  as  to  rights 
that  may  be  claimed  under  it,  and  Uie  other 
libOTal,  the  latter  is  to  be  preferred. 

8hanks  v.  Dupont,  28  U.  8.  8  Pet  248,  250 
(7  L.  ed.  666). 

In  Hauenstein  v.  Lynkam,  100  U.  8.  488  (26 
L.  ed.  628)  it  is  said,  on  page  487  (629),  that 
this  is  the  settled  rule  in  that  court 

See  also  The  Kansas  Indians,  72  U.  S.  5 
Wall  787,  760  (18  L.  ed.  667,  675);  Choctavt 
Nation  v.  U.  8. 119  U.  S.  1,  27,  28  (80  L.  edL 
806,  815). 

Under  such  circumstances,  unless  this  con- 
struction of  the  executive  is  repugnant  to  the 
language  or  manifest  intent  of  the  treaty,  it 
should  oe  adopted  by  the  courts  without  hesi- 
tation. 

Oastro  V.  De  Uriarte,  16  Fed.  Rep.  98.  98. 

Moreover,  the  executive,  acting  through  the 
land  department,  has  uniformly  followed  the 
interpretation  thus  put  upon  this  clause  a  little 
more  than  a  year  from  the  adoption  of  the 
treaty. 

2  Lester,  Land  Laws,  871-878;  Zabriskie, 
Land  Laws,  818,  314,  401,  402. 

And  under  it  there  had  been  located,  prior  to 
1880,  1172  certificates,  covering  nearly  90,000 
acres  of  land. 

8  Land  Laws  of  the  United  States,  p.  289; 
U.  8.  V.  8taU  Bank  of  North  Carolina,  81  U. 
S.  6  Pet.  84,  40  (8  L.  ed.  808);  U.  8.  v.  Alepy 
ander,  79  U.  8.  12  Wall.  177,  180,  181  (20  L. 
ed.  881,  882);  U.  8,  v.  Pugh,  99  U.  8.  265, 268, 
269  (25  L.  ed.  322,  828);  U.  8.  v.  Oraham,  110 
U.  S.  219  (28  L.  ed.  126);  Five  Per  Cent  Cases. 
110  U.  S.  471,  484,  485  (28  L.  ed.  198,  202);  tr. 
8.  V.  HiU,  120  U.  8.  169,  182,  188180  L.  ed. 
627,  632);  Myriek  v.  ITumpson,  99  U.  S.  291- 
296  (25  L.  ed.  824-^26);  BiAertson  v.  Downing^ 
127  U.  S.  607,  613  (82  L.  ed.  269,  271);  Douglass 
V.  Pike  Co,  101  U.  8.  677,  686,  687  (25  L.  ed. 
968,  971);  Aurora  Hill  Consol.  Min,  Co,  v. 
Eighty 'Fite  Min,  Co,  12  Sawy.  855,  369-361; 
Rogers  v.  Ooodwin,  2  Mass.  475;  MeFerran  v. 
Poucers,  1  Serg.  &  [R.  102-106;  Be  WwrfixMs 
Will,  22  Cal.  51-71. 

The  construction  given  by  the  representa- 
tives of  both  parties  to  the  treaty,  and  the 
grants  issued  under  it,  were  not  revoked  nor 
could  they  be  by  mere  legislative  Act  founded 
on  a  different  construction  of  a  doubtful  article 
of  the  treaty. 

TJ,  S.  V.  Payne,  8  Fed.  Rep.  888,  892;  Hicks 
V.  Butriek,  8  Dill.  418.  417,  418. 

Indians  of  the  mixed  blood,  wards  of  the 
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gOTemment,  and  entitled  to  its  protection, 
would  throngh  the  mistake  of  the  executive 
department,  and  without  fault  of  theirs,  he  de- 
prived of  aU  the  benefits  iDteitded  to  be  con- 
vened upon  them  by  the  treaty. 

U.  8.  V.  Central  /\m.  22.  Ob.  B  Sawy.  81. 

The  objection  to  the  patent  reaches  beyond 
the  action  of  the  special  tribunal  and  goes  to 
the  existence  of  a  subject  on  which  it  was  (com- 
petent to  act 

8t,  Louis  SmsUing  d  Brf.  Oo.  v.  JT^mtp.  104 
U.  B.  641  (26  L.  ed.  876):  Bteel  v.  8t.  Louis 
Bmdling  A  Brf.  Oo.  106  U.  S.  447,  452,  458 
(27  L,  ed.  226,  228);  Bear  v.  Luee,  6  Sawy.  148; 
Johnsony.  TowOey,  80  U.  8. 18  Wall.  72  (20  L. 
ed.  486):  Orewe  v.  Burcham,  66  U.  8. 1  Black, 
852  (17  L  ed.  91);  U.  8.  v.  8churt,  102  U.  S. 
878-402  (26  L.  ed.  167-178). 

Where  covenants  for  title  are  contained  in  a 
deed,  the  after-acquired  title  will  pass  with  the 
same  effect  as  if  it  had  been  originally  con- 
veyed to  the  grantee. 

2  Devlin,  Deeds,  %  946;  1  Devlin,  Deeds, 
§g  721,  722. 

If  a  conveyance  be  the  general  warranty,  a 
subsequent  purchaser  fropi  the  grantor  under 
his  after-acquired  title  is  eaually  estopped,  and 
the  estoppel  runs  with  the  land. 

4  Kent,  Com.  98;  Oole  ▼.  Raymond,  9  Gray, 
218;  IhruU  v.  Eastman,  8  Met.  121,  87  Am. 
Dec.  129,  note:  Irvine  v.  Irvine,  76  U.  8.  9 
Wall.  625  (19  L.  ed.  802);  Van  Rensselaer  v. 
Kearney,  52  U.  8.  11  How.  297,  825^  826  (13  L. 
ed.  im;  Duchess  qf  Kingston's  Case,  2  Smith, 
Lead.  Cbb.  7th  Am.  ed.  789-741,  notes. 

Such  grantee  may  maintain  ejectment  on  the 
after-acquired  title  without  any  formal  convey- 
ance thereof. 

2  Devlin,  Deeds,  g  1284;  Smith  v.  WiUiams, 
44  Mich.  240;  Dickerson  y.  Colgrove,  100  U.  8. 
683  (25  L.  ed.  620). 

Land  in  its  legal  signification  embraces  all 
included  minerals, — not  only  the  face  of  the 
earth,  but  everything  under  or  over  it;  and 
therefore  if  one  grants  all  his  lands,  he  grants 
thereby  all  his  mines,  his  woods,  his  waters 
and  bouses,  as  well  as  his  fields  and  meadows. 

2  Bl.  Ck>m.  19;  Moore  Y.8maw,Vl  Gal.  199, 226. 

Any  attempted  relocation  thereof  is  a  simple 
nullity,  conferring  no  title.  No  valid  location 
of  a  mining  claim  can  be  made,  except  upon 
▼acant,  unappropriated  public  domain. 

Belk  V.  Meagher,  104  U.  8.  279,  283,  «84  (26 
L.  ed.  735,  737):  Silver  Bow  M.  &  M.  Co,  v. 
Clark,  5  Mont.  413,  415;  Ifiwes  v.  Mantle,  127 
U.  8.  848,  351  (82  L.  ed.  168, 169). 

My  right  rests  upon  my  adverse  possession, 
and  it  cannot  ripen  into  a  title  as  aeainst  the 
true  owner  until  I  have  so  possessea  it  for  the 
full  period  of  the  Statute  of  Limitations. 

Alford  V.  Jkwin,  1  Nev.  207,  214;  Robinson 
T.  Imperial  Silver  Min,  Co.  5  Nev.  44;  Slavo- 
nian Min.  Co.  V.  Vaeavich,  7  Sawy.217,  221, 222. 

If  the  patent  is  valid,  the  plaintiff's  title  to 
the  premises  could  not  be  affected  or  lost  by 
either  abandonment  or  disclaimer. 

Davis  V.  Perley,  80  Cal.  630,  636. 

If  Dickert  had  undertaken  to  exact  such  con- 
ditions from  the  plaintiff,  he  would  have  been, 
upon  his  own  showing,  simply  a  disreputable 
blackmailer. 

Hunt  y.  Poiehin,  85  Fed.  Bep.  816. 

Wlien  an  abandonment  takes  place,  a  vacancy 
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in  the  possession  takes  place,  and  vdthout  such 
vacancy  no  abandonment  can  take  place,  nor 
can  an  abandonment  be  made  in  £avor  of  a 
particular  individual. 

Judstm  Y.  MaUou,  40  Cal.  299, 809, 810;  Bmilh 
▼.  Cushing,  41  Oaf.  97;  McLeran  v.  Benton,  48 
Csl.  467;  lUehardeon  v.  MeNul^,  24  Cal.  839. 

An  agent  cannot  give  away  his  principal's 
proper^;  nor  can  the  directors  of  a  corpora- 
tion, who  are  but  the  agents  of  a  company^ 
give  away  the  corporate  proper^. 

1  Morawetz,  Pnv.  Corp.  §§  m,  512, 618. 

On  appeal  the  supreme  court  notices  only 
errors  committed  against  the  unsuccessful  par- 
ty, and  this  for  the  reason  that,  had  the  rulings 
complained  of  by  the  respondent  been  oUier- 
wisf^,  it  is  possible  that  appellant  might  have 
offered  other  evidence,  or  if  necessary  amended 
its  pleadings,  to  meet  the  objections,  and  there- 
by obviated  the  same. 

Seaward  v.  Malotte.  15  Cal.  804,  306,  807; 
aimpHns  V.  Low,  54  N.  Y.  179.  182. 

Messrs.  Hall  A  Marshall,  and  Arthar 
Brownt  for  respondent: 

If  the  patent  was  valid,  the  mining  location 
was  a  nullity. 

These  two  titles  being  inconsistent,  the  plain- 
tiff must  elect  which  one  he  will  depend 
upon. 

Bonham  y.  Bishop,  28  8.  C.  96;  Patterson  v. 
Keystone  Min.  Co.  80  Cal.  860;  EubbeU  v.  Lereh, 
58  N.  Y.  237. 

The  patent  is  absolutely  void  on  its  face,  and 
conveys  no  tifle  to  the  premises  whatsoever. 

Parker ^7.  2>M#.47Cal.  554;  PugsleyY.  Brown, 
85  Fed.  Rep.  6^;  Stockton  v.  WiUiame,  1  Doug. 
(Mich.)  6^ 

The  department  is  a  special  agent,  and  must 
find  authority  for  every  act  under  some  statute. 

U.  8.  V.  Stone,  69  U.  8.  2  WaU.  525  (17  L. 
ed.  765);  Patterstm  v.  Winn,  24  U.  8. 11  Wheat. 
388  (6  L.  ed.  500);  P(^k  v.  Wendal,  13  U.  8. 
9  Cranch,  99  (3  L.  ed.  665);  Ladiga  v.  Roland^ 
43  U.  8.  2  How.  581  (11  L.  ed.  387);  StoOcUm 
V.  WHUams,  1  Doug.  (Mich.)  562;  Silver  Bow 
M.  <§  Jf.  Co.  V.  dark,  5  Mont.  878;  Deffebaek 
V.  ffawke,  115  U.  8.  406  (29  L.  ed.  427);  St. 
Louis  Smelting  d  Ref.  Co.  y.  Kemp,  104  U.  8. 
644,  645  (26  L.  ed.  8^);  Moore  ▼.  RMins,  96 
U.  8.  580  (24  L.  ed.  848). 

It  is  a  rule  of  statutory  construction.  ,that 
general  and  specific  provisions  in  apparent  con- 
tradiction, whether  in  the  same  or  different 
statutes,  and  without  regard  to  priority  of  en- 
actment, may  subsist  together,  the  specific 
qualifying  and  supplying  exceptions  to  the  gen- 
eral. 

Townsend  ▼.  Little,  109  U.  8.  512  (27  L.  ed. 
1015). 

Coneress  has  always  claimed  and  exercised 
the  right  to  dispose  of  the  public  lands,  and  has 
creatS  a  department  to  exercise  a  supervision 
over  the  same,  and  has  provided  a  procedure 
for  the  issuance  of  patents  in  the  cases  specified 
by  it;  and  has  given  to  that  department,  its  crea- 
ture, no  authority  to  issue  any  patent  in  any 
other  case 

EasUm  V.  Salisbury,  62  U.  8.  21  How.  481 
(16  L.  ed.  183);  Stockton  v.  WiUiams,  1  Doug. 
(Mich.)  546;  Wileox  ▼.  Jackson,  38  U.  8. 18  Pet. 
516  (10  L.  ed.  264);  U.  8.  v.  Fitzgerald,  40  U. 
8.  15  Pet.  421  (10  L.  ed.  785);  Parker  v.  Duff, 
47  Cal.  564. 
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The  language  of  the  treaty  imports  a  contract 
which  has  no  effect  as  a  law  unless  it  be  exe- 
cuted t)y  appropriate  legislation. 

Foster  V.  NeiUtm,  27  XL  S.  2  Pet  268  (7  L.  ed. 
415);  U,  a.  V.  Arredando,  81  U.  S.  6  Pet.  691 
(8  L.  ed.'547);  U.  8.  v.  PereJmian,  82  U.  S.  7 
Pet.  88  (8  L.  ed.  604);  Turner  v.  Am.  Baptist 
Missionary  Union,  5  McLean,  844;  JParker  v. 
Duk  47  Cal.  564. 

^o  patent  could  lawfully  issue  under  the 
Treaty  with  the  Chippewas,  except  for  lands 
within  the  territory  ceded  by  them  to  the  United 
States. 

It  is  a  cardinal  rule  in  the  interpretation  of 
contracts  that  the  language  should  be  read  in 
the  light  of  surrounding  circumstances. 

1  GreenL  Ev.  §  277. 

Wherever  such  patents  as  the  one  at  bar  have 
been  tested  in  a  court  of  Justice  they  have  been 
declared  void 

Fugsley  v.  Brovm,  86  Fed!  Rep.  688;  ^7.  8. 
V.  Murphy,  82  Fed.  Rep.  381;  U.  A  v.  Dickson, 
40  U.  S.  15  Pet.  161  (10  L.  ed.  689). 

A  special  Act  of  Congress  was  passed  for  the 
relief  of  the  locators  thereof,  which  permitted 
them  to  purchase  their  locations  from  the  gov- 
ernment at  the  minimum  price  of  $1.25  per 
acre,  provided  they  held  such  locations  in  good 
faith. 

17  Stat  840,  Rev.  Stat  2868;  Decision  of  Sec- 
retary Teller,  Nov.  26, 1884;  11  Copp,L.  0. 282; 
FvLgsUy  V.  Brown,  supra. 

The  plaintiff  and  its  grantors  all  alike  knew 
that  Indian  patent  title  was  fraudulent  and  void. 

Morton  v.  Ndrraska,  88  U.  S.  21  WalL  660 
(22  L.  ed.  639). 

All  of  the  officers  of  the  government,  from 
the  highest  to  the  lowest,  are  but  agents  with 
delegated  powers,  and  if  they  act  beyond  the 
scope  of  those  powers  their  acts  do  not  bind 
their  principal. 

U,  8,  V.  Maxwell  Land-Orant  Co,  21  Fed. 
Rep.  24;  Beffeback  v.  Bawke,  116  U.  S.  406(29 
L.  ed.  427);  U,  8,y.  Tichenar,  12  Fed.  Rep.  421; 
U.  8.  V.  Pratt  Coal  &  Coke  Co,  18  Fed.  Rep. 
709;  8toddardY,  C1tambers,4&T].  S.  2  How.  818 
(11  L.  ed.  269);  Patterson  v.  Winn,  24  U.  S.  11 
Wheat  880  (6  L.  ed.  500);  Stoektony.  Williams, 
1  Doug.  (Mich.)  546. 

There  is  no  way  for  titles  to  land  to  be  de- 
vested out  of  the  United  States  except  in  pur- 
suance of  some  law  of  the  United  States. 

BrewY.  Valentine,  18  Fed.  Rep.  712;  St.  Louis 
8mdting  <j&  Bef,  Co.  v.  Kemp,  104  U.  S.  636  (26 
L.  ed.  875);  Johnson  v.  Towsley,  80  U.  S.  13 
Wall.  83  (20  L.  ed.  486);  Crews  v.  Burcham,  66 
U.  S.  1  Black,  852  (17  L.  ed.  91). 

If  the  land  detriment  had  been  a  court  of 
general  jurisdiction,  and  had  rendered  such  a 
Judgment  (namely,  the  patent),  in  such  a  case 
the  judgment  would  have  been  void  for  want 
of  Jurisaiction. 

Windsor  v.  McVeigh,  98'U.  8.  282  (28  L.  ed. 
917);  Ex  parte  Lange,  85  U.  S.  18  Wall.  163  (21 
L.  ed.  872);  Biekey  v.  Stewart,  44  U.  S.  8  How. 
750(11  L.  ed.  814);  Fithian  v.  Monks,  43  Mo.522. 

Plaintiff  must  recover  on  the  strength  of  its 
own  title,  and  not  on  the  weakness  of  its  adver- 
sarv's 

Best  ▼.  PM,  86  U.  S.  18  WalL  119  (21  L.  ed. 
808). 

Defendant  has  connected  itself  with  the  title 
of  the  United  States. 
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Nbyes  v.  Mantle,  127  U.  8.  848(32L.  ed.  168); 
Belk  V.  Meagher,  104  U.  S.  279  (26  L.  ed.  785); 
Bilter  Bow  M.  A  M.  Co.  v.  Clark,  5  Mont  413. 

This  defendant,  by  procuring  locations  made 
in  1888,  became  tiie  subsequent  grantee  of  the 
United  States. 

Johnwn  v.  Towfley^  supra;  Lee  v.  Johnson, 
116  U.  S.  48  (29  L.  ed.  570);  Bohall  v.  BtUa, 
114  U.  S.  47(29  L.  ed.  61);  U.  8.  v.  Minor,  114 
U.  S.  244  (29  L.  ed.  114). 

The  abandonment  disposes  of  a  title  as  effect- 
ually as  a  deed. 

Golden  Terra  Case,  4  Morrison,  402;  BeU  T. 
Bed  Bock  T,  &  Min.  Co.  86  Cal.  214;  Berry  v. 
Boss,  1  Morrison,  5;  Bans  v.  Butler,  6  CaL 
510;  Oreamuno  v.  Unde  Sam  Q.  db  8.  Min.  Co. 
1  Nev.  215;  Myers  v.  Spooner,  55  Cal.  257. 

For  definitions  of  abandonment,  we  refer  to 

8t.JohnY.Kidd,^Oell.7/^  See  also  GVi^A^ 
avfY.  Beed,  22  Cal.  470. 

The  plaintiff  having  called  Mr.  Dickert  as  a 
witness,  it  is  bound  to  accept  his  statements. 

Pollock  V.  Pdllock,  71  N.  Y.  187;  Coulter  ▼. 
Am.  Merchants  U.  Exp.  Co.  56 N.  Y.  588;  Com. 
V.  Welsh,  4  Gray,  935;  Adams, Y.Wheeler,  97 
Mass.  67;  1  Wharton,  £v.  549. 

Where  there  is  evidence,  which,  if  true.  Jus- 
tifies the  finding,or  there  is  conflicting  evidence, 
this  court  in  review  will  not  disturb  the  finding. 

Muller  Y.  Boggs,  26  Cal.  181;  Story  y.  mack, 
5  Mont  26;  Baker  v.  McAllister,  2  Wash.  Ter. 
48;  FuUenunder  v.  Ewing,  26  Kan.  69;  WaOcer 
Y.  Popper,  2  Utah,  281;  Bewey  v.  Snyder,  Id. 
844;  Hayne,  New  Tr.  |  288p;  Deering,  §  683, 
Tiote;  Sweetser  v.  BoNnns,  66  Cal.  529;  Lick  v. 
Madden,  36  Cal.  218;  KeO^  v.  Fitzell,  66  Cal. 
87;  Stout  V.  Toumsend,  32  Kan.  433. 

It  is  not  any  mere  daim  of  adverse  possession 
that  will  excuse  the  locator  from  doing  his  aa- 
sessment  work.  Nothing  short  of  actual  physi- 
cal  violence  can  excuse  £am,  or  such  threats  as 
will  endanger  his  life. 

BuPrat  V.  James,  65  Cal.  666;  1  Copp,  Pub. 
Land  Laws,  661,  669;  Haven  v.  HaiM,  63  CaL 
514;  U.  8.  V.  Beed,  28  Fed.  Rep.^483;  Slavonian 
Min.  Co.  Y.  Vacavich,  7  Sawy.  217. 

The  quitclaim  deed  from  Ferdinand  Dickert 
to  defendant  did  not  preclude  this  defendant 
from  procuring  lawful  title  from  another 
source. 

2  Greenl.  Ev.  §  307;  Malone.  Real  Prop.  p. 
102;  Frey  v.  Bamsour,  66  N.  C.  466. 

Jadd»  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  of  ejectment  beg^n  in  Bea- 
ver Counter,  of  this  Territory,  upon  a  complaint 
which  claims  that  the  plaintiff  below,  appel- 
lant here,  is  the  owner  of  all  of  lots  3  and  4,  of 
section  7,  in  township  26  S.,  of  range  6  W., 
Salt  Lake  base  mendian,  containing  79  and 
■Afo  acres;  and  the  complaint  alleges  that  while 
plaintiff  was  the  owner  and  so  seised,  and  in 
and  entitled  to  the  possession  of  said  land  and 
premises,  as  aforesaid,  the  defendant,  on  or 
about  the  22d  day  of  December,  1885, wrongful- 
ly, and  without  right,  license,  or  title,  entered 
into  and  upon  said  lands  and  premises,  and 
ousted  and  ejected  plaintiff  therefrom,  and  has 
ever  since  wrongfully  withheld,  and  still  so 
withholds,  the  possession  thereof  from  the 
plaintiff,  to  its  damage  in  the  sum  of  $6,000. 
It  then  proceeds  to  say  that  the  rents   issues. 
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rand  profits  of  said  premises  from  December  22, 
1^5,  and  while  plaintiff  has  been  so  excluded 
therefrom,  are  $10,000.  It  then  prays  for  equi- 
table relief,  and  for  possession. 

An  answer  was  filed,  which  was  afterwards 
.abandoned,  and  an  amended  or  supplemental 
•answer  filed  instead,  the  only  part  of  which 
necessary  to  be  stated  at  this  point  is  that  part 
which  denies  that  the  plaintiff  is  or  ever  was 
the  owner,  or  seised  in  fee  or  otherwise,  or  ever 
was  entitled  to  the  TOssessfon  of  the  premises 
described  in  plaintiff's  complaint,  or  any  part 
of  said  premises.  The  trial  in  the  court  below 
resultedf  in  a  judgment  in  favor  of  the  defend- 
ant, from  which  an  appeal  was  taken  by  the 
plaintiff,  and  the  case  u  brought  here  upon  a 
transcript  containing  in  full  the  findings  and 
evidence  upon  which  the  court  below  acted. 
The  findings  of  fact,  so  far  as  necessaxy  to  be 
now  stated,  are: 

**Fir9t,  The  plaintiff  claimed  title  to  the 
premises  in  question  by  two  distinct  chains  of 
title,— one  through  a  patent  of  the  United 
States  issued  to  one  Josette  Clotier,  and  the 
-other  through   the   location   upon    the   said 

Premises  of  the  Cleveland  mining  claim,  the 
'ove  Creek  mining  claim,  and  the  Clear 
Creek  mining  claim.  The  court  finds  the 
patent  of  Josette  Clotier  was  issued  under  the 
seal  of  the  United  States,  and  purported  to 
•convey  to  the  said  Josette  Clotier  the  premises 
described  in  the  complaint.  The  patent  was 
•dated  the  10th  day  of  October,  1870,  and  was 
in  words  and  figures  hereto  annexed,  and 
marked  *£xhibit  No,  1/  and  made  a  part  of 
these  findinffs. 

"Second,  That  the  said  location  of  lands  thus 
patented  was  procured  by  one  Milton  F.  Clem- 
ents, by  virtue  of  a  power  of  attorney  from  one 
Josette  Clotier,  who  held  Chippewa  mixed- 
blood  scrip  for  the  amount  of  land  thus  taken 
up,  a  copy  of  which  power  of  attorney  is  here- 
to annexed,  and  marked  'Exhibit  No.  2/  and 
made  a  part  of  these  findings. 

"Third,  That  by  virtue  of  said  power  of  at- 
torney the  said  Milton  F.  Clements  did,  after 
the  issuing  of  said  patent,  convey  an  undivided 
one  third  thereof  to  Ferdinana  Dickert,  and 
afterwards,  and  i)rior  to  August  7, 1872,  con- 
Teyed  the  ri^ht,  title,  and  interest  of  the  said 
Josette  Clotier,  by  quitclaim  deed.  In  the  re- 
mainin.^  two  thirds  of  said  80  acres,  to  Ferdi- 
nand Dickert. 

"Fourth.  The  said  Ferdinand  Dickert,  by 
^eeds  containing  covenants  of  general  warran- 
ty, did,  on  the  7th  day  of  August,  1872,  con- 
vey to  David  M.  Marsh,  Eugene  Graselli,  Dan- 
iel Myers,  Henry  E.  Sherwin,  Edward  P.Wil- 
liams, Edward  Harwood,  Truman  Dunham, 
Alanson  T.  Osborne,  and  G.  O.  Griswold,  the 
grantors  of  the  plaintiff,  in  fee  simple,  thirty- 
one  fortieths,  undivided,  of  the  premises  do- 
scribed  in  the  complaint.  That  on  the  27th  of 
November,  1878,  the  said  Ferdinand  Dickert, 
«nd  his  grantees  under  the  deed  of  the  7th  of 
August,  1872,  conveyed  by  a  deed  containing 
-covenants  of  general  warranty  the  whole  of  said 
premises  described  in  the  complaint,  in  fee 
simple,  to  the  said  plaintiff." 

Upon  this  branch  of  the  case  the  court  finds 
4»  conclusions  of  law  as  follows:  "Fint,  The 
•court  finds  as  a  conclusion  of  law  that  the  pat- 
ent set  forth  in  the  findings  of  fact  to  Josette 
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Clotier  was  null  and  void,  and  conveyed  no  ti- 
tle whatever  to  the  lands  in  controversy  in  this 
action  and  described  in  the  complaint;  that 
notwithstanding  the  issuing  of  said  patent  the 
said  lands  remained  unappropriated  minend 
lands  of  the  United  States." 

The  patent  mentioned  in  the  findings  is  as 
follows: 

The  United  States  of  America. 

Certificate  No.  800,  C. 

To  all  to  whom  these  presents  shall  come, 
greeting:  Whereas,  by  the  seventh  clause  of 
the  second  article  oi  the  Treaty  with  the  Chi]^ 
pewas  of  Lake  Superior  and  the  Mississippi, 
dated  the  80th  day  of  September,  1854,  it  is 
provided  that  each  head  of  a  family  or  single 
person  over  twenty-one  years  of  age  at  the 
present  time,  of  the  mixed  bloods  belonging  to 
the  Chippewas  of  Lake  Superior,  shall  be  en- 
titled to  eighty  acres  of  land,  to  be  selected  by 
them  under  the  direction  of  the  President, 
And  whereas,  there  has  been  deposited  in  the 
general  land  office  of  the  Unitea  States  a  cer- 
tificate of  the  register  of  the  land  office  at  Salt 
Lake  City,  No.  1,  wherebv  it  appears  that 
Cbippewa  certificate  No.  800,  C,  in  the  name 
of  Josette  Clotier,  for  eighty  acres,  issued  by 
the  commissioner  of  Indian  affairs  under  the 
aforesaid  treaty,  has  been  located  and  surren- 
dered by  the  said  Josette  Clotier  in  full  satis- 
faction of  the  lots  numbered  three  and  four  of 
section  seven,  in  township  twenty-six  south,  of 
range  six  west,  in  the  district  of  lands  subject 
to  sale  at  Salt  Lake  City,  Utah  Territory,  con- 
taining seventy-nine  acres  and  eighty-two  hun* 
dretbs  of  an  acre,  according  to  the  official  plat 
of  public  lands  returned  to  the  land  office  by 
the  surveyor  general,  which  said  tract  has  been 
located  by  the'said  Josette  Clotier:  Now  know 
ye,  that  the  United  States  of  America,  in  con- 
sideration of  the  premises,  have  given  and 
granted,  and  by  these  presents  do  give  and 

grant,  unto  the  said  Josette  Clotier,  and  to  her 
eirs,  the  said  tract  above  described,  to  have 
and  to  hold  the  same,  toother  with  all  the 
rights,  privileges,  immunities,  and  appurte- 
nances of  whatsoever  nature  thereunto  belong- 
ing, to  the  said  Josette  Clotier,  and  to  her  heirs 
and  assigns,  forever.  In  testimony  whereof,  I, 
Ulysses  S.  Grant,  President  of  the  United  States 
of  America,  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  Uie  general  land-office 
to  be  hereunto  affixed.  Given  under  my  hand, 
at  the  City  of  Washington,  the  10th  day  ox 
October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  seventy,  and  the  indepen- 
dence of  the  United  States  the  ninety-fifth. 

By  the  President,  U.  S.  Grant, 

By  J.  Parrish,  Secretuy. 

L  M.  Godman,  Becorder  of  the  Cfeneral 
Land-Office. 

Becorded  volume  2,  p.  806. 

From  the  current  history  of  the  country  we 
learn  that  at  an  early  day  of  the  settlement  of 
North  America  a  body  of  French  settled  in  and 
about  Lake  Superior  and  among  a  tribe  of  In- 
dians then  and  afterwards  known  as  the  Chip- 
pewa Indians  of  Lake  Superior.  The  result  of 
this  French  settlement  was  to  create  a  class  or 
tribe  of  Indians  known  as  "mixed  bloods,"  who 
occupied  the  same  territory  with  the  full  bloods 
of  the  Chippewa  tribes.    On  the  80th  day  of 
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September,  1854,  at  a  ^lace  called  La  Pointe, 
in  the  State  of  Wisconsin,  certain  commission- 
ers, appointed  by  authority  of  the  United  States, 
concluded  with  the  Chippewa  Indians  of  Lake 
Superior  a  treaty,  the  nrst  article  of  which  is 
to  the  effect  that  said  Indians  ceded  to  the 
United  States  all  the  lands  theretofore  owned 
by  them  in  common  with  the  Gbippewasof  the 
Mississippi  lying  east  of  the  following  boun- 
dary line,  to  wit :  '  'Beginning  at  a  point  where 
the  East  branch  of  Snake  ^ver  crosses  the 
flouthem  boundary  line  of  the  Chippewa  coun- 
try;  running  thence  upon  said  branch  to  its 
source;  thence  nearly  north  in  a  straight  line 
to  the  mouth  of  East  Savannah  River;  thence 
up  St.  Louis  River  to  tiie  mouth  of  East  Swan 
lUver;  thence  up  the  East  Swan  River  to  its 
source;  thence  in  a  straight  line  to  the  most 
westerlv  bend  of  Vermilion  River;  and  thence 
down  tne  Vermilion  River  to  its  mouth." 

To  this  Treaty  the  Chippe-^as  of  the  Missis- 
sippi also  consented  and  agreed.  The  second 
article  of  the  treaty  contains  seven  clauses,  all 
of  which  purport  to  secure  to  the  Indians  cer- 
tain rights  in  consideration  for  the  lands  which 
they  had  ceded.  The  first  clause  sets  aside  for 
the  L'Anse  and  Vieux  de  Sert  bands  "all  the 
lands  in  the  following  townships  in  the  State 
of  Michigan:"  (then  proceeds  to  give  the 
boundaries  of  their  lands  so  set  aside  for  them); 
tile  second  clause  sets  aside  certain  lands  for 
the  La  Pointe  band;  the  third  clause  sets  aside 
certain  lands  for  the  Wisconsin  bands;  and  the 
fourth  clause  certain  lands  for  the  Fond  du  Lac 
bands;  and  the  fifth  clause  certain  lands  for  the 
Grand  Portage  band ;  and  the  sixth  clause  certain 
lands  for  the  Ontonagon:  and  the  seventh 
clause  is  as  follows:  "Each  head  of  a  family, 
or  single  person  over  twenty-one  years  of  age 
at  the  present  time,  of  the  mixed  bloods,  be- 
lonc^igto  the  Chippewas  of  Lake  Superior, 
flhaU  be  entitled  to  eighty  acres  of  land,  to  be 
selected  by  them  under  the  direction  of  the 
President,  and  which  shall  be  secured  to  them 
by  patent  in  the  usual  form." 

It  will  be  observed  at  this  point  that  the  lands 
described  in  the  clauses  above  mentioned  as  be^ 
ing  set  apart  to  the  several  bands  of  Indians 
there  named  are  all  taken  out  of  the  ceded 
lands  contained  and  described  in  the  first  article 
of  the  treaty,  while,  so  far  as  the  seventh  clause 
is  concerned  it  does  not  describe  the  lands  from 
which  the  mixed  bloods  are  to  have  their  eighty 
acres  each,  nor  is  there  anything  in  the  seventh 
clause  of  itself  which  indicates  in  any  manner 
where  said  lands  are  to  be  taken  from  or  where 
they  are  to  be  located. 

The  third  article  of  the  treaty  is  as  follows: 

"Art.  8.  The  United  States  will  define  the 
boundaries  of  the  reserved  tracts  whenever  it 
may  be  deemed  necessary,  by  actual  survey, 
and  the  President  may,  from  time  to  time,  at 
his  discretion,  cause  the  whole  to  be  surveyed, 
and  may  assign  to  each  bead  of  a  family  or 
single  person  over  twenty-one  years  of  age, 
eighty  acres  of  land  for  his  or  their  separate  use; 
and  be  may  at  his  discretion,  as  fast  as  the  oc- 
cupants become  capable  of  transacting  their 
own  affairs,  issue  patents  therefor  to  such  oc- 
cupants, with  such  restrictions  of  the  power  of 
alienation  as  he  may  see  fit  to  impose.  He  may 
also,  at  his  discretion,  make  rules  and  regula- 
tions respecting  the  disposition  of  the  lands  in  1 
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case  of  the  death  of  the  bead  of  a  family  or 
single  person  occupying  the  same,  or  in  case  of 
its  abandonment;  and  he  may  also  assign  other 
lands  in  exchange  for  mineral  lands,  if  any 
such  are  found  in  the  tracts  herein  set  apart; 
and  he  may  also  make  such  changes  inThe- 
boundaries  of  such  reserved  tracts  or  otherwise- 
as  shall  be  necessary  to  prevent  interference- 
with  any  vested  rights.  All  necessary  roads, 
highways,  and  ra&roads,  the  lines  of  which« 
may  run  through  any  of  the  reserved  tracts, 
shall  have  the  n^ht  of  way  through  the  same, 
compensation  being  made  therefor  as  in  other 
cases. 

It  is  quite  evident,  as  will  be  shown  more 
fully  hereafter,  that  this  third  article  of  the 
treaty  is  dealing  alone  with  the  lands  mentioned 
and  described  in  the  first  six  clauses  of  the 
second  article. 

We  learn  from  the  records  on  file  in  the  land 
ofQce  that  Josette  Clotier,  a  woman  of  the- 
mixed  blood  of  the  Chippewas,  mentioned  in 
the  seventh  dause  of  the  second  article  of  the- 
treaty,  heretofore  quoted,  had  issued  to  her  a 
scrip  or  float.  No.  800,  0,  and  that  by  virtue 
of  this  the  grant  heretofore  stated  was  issued, 
and  this  grant  is  made  the  foundation  of  the- 
plaintiff's  daim  in  this  suit.    The  court  below, 
as  has  been  seen,  found  as  matter  of  law  that 
this  grant  was  void.    The  case  has  been  most 
abfy  and  elaborately  argued  in  this  court,  and,.   , 
while  the  ground  upon  which  the  court  below 
predicated  its  judgment  is  not  made  to  appear 
in  the  record  other  than  can  be  inferred  from, 
the  findings /kbove  set  out,  we  are  advised  by 
the  respondent's  brief,  and  the  arguments  made 
thereon,  as  to  the  exact  ground  upon  which 
such  adjudication  was  made. 

To  copy  from  the  brief  of  the  respondent's- 
attorneys  the  exact  language,  we  find  it  assert- 
ed as  follows:  *'It  is  objected  to  this  patent 
that  it  is^void  on  ite  face  because  issued  without 
authority  of  law:  first,  because  no  Act  of  Con- 
gress authorized  the  issuance  thereof,  and  be- 
cause, under  the  treaty-making  power,  the 
President  and  Senate  had  no  authority  to  dis- 
pose of  these  lands  without  the  consent  of  Con- 
gress; second^  because  the  language  of  the- 
treaty  imports  a  contract  simply  contemplating 
future  action  to  carry  it  into  effect,  and  that 
Congress  alone  can  execute  it;  tliird,  if  it  be 
conceded  that  the  treaty-making  power  had  the 
power  to  dispose  of  the  land  of  the  United 
States,  and  that  the  treaty  was  itself  executing, 
tben  the  patent  would  still  be  void,  because  na 
patent  could  issue  under  the  treaty  except  for 
lands  ceded  to  the  United  States  thereby.'' 

In  support  of  this  position  the  counsel  further 
insist  as  follows:  *'The  Constitution  of  the 
United  States  provides  that  Congress  shall 
have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  Territory 
or  other  property  belonging  to  the  United 
States.  It  also  provides  that  this  Constitution, 
and  the  laws  of  the  United  States  which  shall 
be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
Sreme  law  of  the  land."  From  which  counsel 
educe  this  corollary :  *  'It  is  a  well-settled  rule- 
of  statutory  construction  that  general  and  spe* 
dfic  provisions  in  apparent  contradiction^ 
whether  in  the  same  or  different  statutes,  an<& 
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without  regard  to  priority  of  enactment,  may 
subsist  together,  the  specific  qualifying  and 
supplying  exceptions  to  the  general." 

It  cannot  be  denied  that  counsel  for  respond- 
ent have  produced  respectable  authorities 
which  hold  the  position  that  they  contend  for. 

The  case  of  Barker  v.  Duff,  47  Cal.  664,  is 
a  case  where  a  patent  was  issued  under  pre- 
cisely similar  circumstances  as  the  one  in  this 
case;  and  after  a  verr  thorough  examination 
of  the  authorities,  and,  we  may  say,  in  a  most 
labored  and  learned  opinion,  the  court  con- 
dudes  as  follows:  '*  The  registerB  and  receivers 
of  the  United  States  land  offices,  in  permitting 
entries  of  public  lands  to  be  made,  must  look 
only  to  Acts  of  Congress,  and  to  such  regula- 
tions of  the  general  land  office  as  have  oeen 
made  in  pursuance  of  law.  They  have  no 
powers  except  such  as  are  derived  from  these 
sources.  8ec(md.  The  head  of  the  land  depart- 
ment of  the  United  States  has  no  authority  to 
direct  or  permit  entries  of  land  to  be  made  in 
the  local  offices  unless  in  cases  authorized  by 
some  Act  of  Congress.  Third,  The  treaty- 
making  power  cannot  confer  upon  the  land  de- 
partment any  authority,  nor  enjoin  upon  it 
any  dutv,  in  respect  to  the  sale,  conveyance,  or 
disposition  of  the  public  lands  of  the  United 
States,  except  with  the  consent  of  Congress." 
And  it  therefore  concludes  that,  "if  a  treaty  is 
made  with  a  tribe  of  Indians  by  which  thev 
relinquish  to  the  United  States  their  lands,  with 
certain  reservations,  and  the  treaty  provides 
that  the  heads  of  families  in  the  tribe  shall  each 
be  entitled  to  eighty  acres  of  land,  to  be  se- 
lected under  the  direction  of  the  President, 
and  to  be  secured  by  patents,  the  officers  of  the 
land  department  cannot  issue  scrip  for  land  se- 
lected under  the  treaty  outside  of  tiie  ceded 
territory,  nor  can  the  President  issue  patents 
therefor  in  the  absence  of  legislation  by  Con- 
gress authorizing  it  to  be  done." 

A  further  conclusion  is  that  "the  treaty  with 
the  Chipi)ewas  of  Lake  Superior,  giving  to  each 
head  of  a  familv  of  mixea  bloods  of  Uie  tribe 
eighty  acres  of  land  to  be  selected  by  the  Presi- 
dent and  patented,  does  not  permit  the  selec- 
tion of  lands  for  such  mixed  bloods  on  the  pub- 
lic domain  outside  of  the  territory  ceded  to  the 
United  States  by  the  Indians  in  the  treaty." 
And  further,  that  "scrip  issued  for  such  lands, 
selected  outside  of  said  territory,  is  issued  with- 
out authority  of  law,  and  patents  issued  there- 
for, which  show  for  what  they  were  issued;  are 
▼Did  on  their  face." 

In  the  case  of  PuaOeyY,  Brown,  85  Fed.  Hep. 
688,  an  opinion  delivered  by  Judge  Hallett,  in 
the  Circuit  Court  of  the  United  States,  in  Colo- 
rado, without  arguing  the  question,  comes  to 
the  same  conclusion,  citing  me  California  case 
above  mentioned. 

These  positions  of  the  counsel  for  the  respond- 
ent, together  with  the  authorities  which  thev 
dte,  have  been  pressed  upon  this  court  with 
much  earnestness,  and  it  now  devolves  upon 
us  to  examine  the  question  for  ourselves,  and 
to  see  if  those  cases  dted  are  of  themsdvessuch 
as  this  court  ought  to  follow.  Li  the  case  of 
BMen  v.  Jay,  84  U.  a  17  Wall.  211  [21 L.  ed. 
638],  this  subject  came  before  the  Supreme 
Court  of  the  United  States  for  discussion;  and, 
while  the  point  was  not  actually  dedded  in 
that  case,  because  not  necessary  to  the  judg- 
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ment,  it  may  be  instructive  to  quote  here  what 
the  court  does  say.  At  page  246  [585],  the 
following  language  is  used:  "Objection  is 
made  by  the  appellant  that  the  treaty  was  in- 
operative to  convey  the  neutral  lands  to  the 
Cherokee  Nation  (which  may  well  be  admit- 
ted), as  none  of  its  provisions  "pMTport,  proprio 
vigore,  to  make  any  such  conveyance.  Noth- 
ing of  the  kind  is  pretended;  but  the  stipula- 
tion of  the  second  article  of  the  treaty  is  that 
the  United  States  covenants  and  agrees  to  con- 
vey to  the  said  Indians  and  their  descendants, 
by  a  patent,  in  fee  simple,  the  described  addi- 
tional tract,  meaning  the  tract  known  as  the 
"neutral  lands;"  and  the  third  article  of  the 
treaty  stipulates  that  the  lands  ceded  by  the 
treaty,  as  well  as  those  ceded  by  a  prior  treaty, 
shall  all  be  included  in  one  patent,  to  be  exe- 
cuted to  the  Cherokee  Nation  of  Indians  bv  the 
President,  accoiding  to  the  provisions  of  the 
before-mentionea  Act  of  Congress.  Suppose 
this  is  so,  still  it  is  insisted  that  the  President 
and  the  Senate,  in  concluding  such  a  treatv, 
could  not  lawfully  covenant  that  a  patent  should 
issue  to  convey  lands  which  belonged  to  the 
United  States,  without  the  consent  of  Congress; 
which  cannot  be  admitted.  On  the  contrary, 
there  are  many  authorities  where  it  is  held  that 
a  treaty  may  convey  to  a  grantee  a  good  title  to 
such  lands  without  an  Act  of  Congress  confer- 
ring it,  and  that  Congress  has  no  constitutional 
power  to  settie  or  interfere  with  rights  under 
treaties,  except  in  cases  purdy  political.  Much 
reason  exists,  in  view  of  these  authorities,  and 
others  which  might  be  referred  to,  for  holding 
that  tiie  objection  of  the  appellant  is  not  well 
founded;  but  it  is  not  necessary  to  decide  the 
question  in  this  case,  as  the  treaty  in  <]^uestion 
has  been  fully  carried  into  effect,  and  its  pro- 
visions have  been  repeatedly  recognized  by  Con- 
gress as  valid." 

The  case  of  U.  8.  v.  Brooks,  61 U.  S.  10  How. 
445  [18  L.  ed.  489],  is  strongly  in  corroboration 
of  the  idea  th^t  the  President  and  the  Senate 
do  not  possess  the  power  in  the  contracting  of 
treaties  which  is  oenied  by  the  respondent  in 
this  case. 

The  treaty  concluded  by  the  United  States 
with  the  Wyandotte  tribe  of  Indians,  and  pro- 
claimed March  1,  1865,  provides  in  the  third 
article,  among  other  things,  that  "each  of  the 
individuals  to  whom  reservations  were  granted 
by  the  fourteenth  artide  of  the  Treaty  %f  March 
17,  1842,  their  heirs  or  legal  representatives, 
shall  be  permitted  to  select  and  locate  said  reser- 
vations on  any  government  lands  west  of  the 
States  of  Missouri  and  Iowa,  subject  to  pre- 
emption and  settiement;  said  reservations  to  be 
patented  by  the  United  States  in  the  name  of 
the  reservees  as  soon  as  practicable  after  the  se- 
ijections  are  made;  and  the  reservees,  their  heirs 
or  proper  representatives,  shall  have  the  unre- 
stricted right  to  sell  and  convey  the  same  when-  ^ 
ever  tiiey  may  think  proper." 

It  will  be  seen  by  an  examination  of  this 
treaty  that  it  expressly  provides  for  the  patent- 
ing of  lands  to  members  of  the  Wyandotte 
trioe,  located  entirely  outside  of  the  cession 
made  by  the  Indians  in  such  treaty. 

And  in  the  case  of  Walker  v.  Eenshaw,  88  U^i 
S.  16  Wall.  486  [21  L.  ed.  866],  this  clause  of 
the  treaty  came  oefore  the  Supreme  Court  of 
the  United  States  and  no  sugg^ion  was  there 
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made  that  it  was  invalid,  but,  on  the  contrary, 
it  was  treated  as  a  valid  and  binding  law  by 
that  court. 

Id  a  Treaty  concluded  with  the  Cherokee 
tribe  of  Indians  on  the  29th  of  December,  1885, 
at  New  Echota,  in  the  State  of  Q«orgia,  as  a 
part  of  the  second  article  it  was  provided: 
*'  And  whereas,  it  is  apprehended  by  the  Cher- 
okees  that  in  the  above  cession  there  is  not 
contained  a  sufficient  quantity  of  land  for  the 
accommodation  of  the  whole  nation  on  their 
removal  west  of  the  Mississippi,  the  United 
JStates,  in  consideration  of  the  sum  of  $500,000 
therefor,  herebj  covenant  and  agree  to  convey 
to  the  said  Indians  and  their  descendants,  by 
patent,  in  fee  simple,  the  following  additional 
tract  of  land,  situated  between  the  west  line 
of  the  State  of  Missouri  and  the  Osage  reserva- 
tion," etc.  It  will  be  seen  by  examining  this 
treaty  that  the  government  olthe  United  States 
was  seeking  to  remove  these  Indians  from  out 
the  States  of  North  Carolina,  Geor^a,  Tennes- 
see, and  Alabama,  where  they  had  become  a 
•disturbing  element  to  the  population  of  those 
•States,  and  to  carry  them  west  of  the  Missis- 
sippi River;  and  that  this  treaty  expressly 
stipulates  that  for  this  additional  800,000  acres 
of  land,  lying  west  of  the  Mississippi,  a  patent 
in  fee  simple  is  to  be  given  to  said  Indians,  to 
them,  their  heirs  and  assigns,  forever. 

Any  number  of  treaties  of  like  character  be- 
tween the  United  States  and  the  Indians  can 
be  found;  and  whether,  in  the  first  instance, 
fluch  treaties  were  negotiated  in  pursuance  of 
an  Act  of  Congress  first  passed  for  Uiat  pur- 
pose, or  whether  thev  were  ratified  bv  Con- 
gress subsequent  to  their  negotiation,  in  each 
imd  every  case  we  find  the  treats-making  pow- 
er of  the  United  States  assummg  to  contract 
for  the  disposition  of  the  public  lands  of  the 
United  States  to  the  Indians,  and  that  patents 
shall  be  issued  to  them  therefor;  and  in  almost 
every  instance,  whether  such  treaties  were  ne- 
gotiated in  pursuance  of  an  Actht  Concress  or 
whether  they  were  subsequently  ratified  bv  an 
Act  of  Congress,  the  Congress  did,  by  making 
appropriations  of  money  and  otherwise,  con- 
stantly and  up  to  now  do  continue  to  recognize 
the  validity  of  such  treaties,  by  ma^ng  appro- 
priations to  carr^  out  the  stipulations  therein 
contained;  and  it  would  seem  singular  indeed 
that,  if  this  power  does  not  exist,  as  contended 
for  by  counsel  for  the  respondent,  and  is  held 
by  the  authorities  cited  by  them,  the  matter 
should  have  for  so  many  years  (in  fact,  almost 
during  the  whole  existence  of  the  government) 
gone  entirely  unchallenged  by  the  Congress  of 
the  United  States. 

But  it  is  said  by  the  respondent  that  wher- 
ever the  treaty- makine  power  has  undertaken 
to  dispose  of  the  pulHic  lands  of  the  United^ 
States  to  the  Indians  by  patent,  it  has  only  as- 
sumed to  direct  and  contract  for  the  issue  of 
patents  for  lands  contained  within  the  ceded 
territory.  In  other  words,  counsel  for  the  re- 
spondent seem  to  make  a  distinction  between 
the  right  of  the  treaty-making  power  to  con- 
tract for  the  issue  of  patents  for  lands  ceded  by 
the  Indians  in  these  treaties,  and  for  lands  not 
4ying  within  the  ceded  territory,  contending, 
as  tbdv  do,  that  in  consideration  of  the  fact 
that  the  Indians  are  making  a  concession  to 
the  government  of  lands,    the   government 

5L.  R.  A. 


might  in  that  case,  by  its  treaty-making^  power, 
provide  for  the  issuance  of  patents  to  them  out 
of  the  reserved  lands;  but  that,  so  far  as  the 
public  domain  is  concerned,  it  can  alone  be 
disposed  of  by  Congress.  If  this  position  were 
conceded,  it  would  probably  serve  the  purpose 
of  the  counsel  for  the  respondent  in  this  case, 
notwithstanding  the  fact  that  treaties  have  been 
made  by  the  President  and  Senate  whidi  did 
assume  to  do  just  that  which  the  counsel  here 
deny  the  power  to  do.  But  Is  the  position  a 
sound  one?  We  think  not  A  proper  under- 
standing of  this  question  necessarily  involves 
an  examination  into  the  relative  rights  of  the 
United  States  as  the  successor  of  Great  Britain 
and  other  powers  from  whom  she  holds  her 
territory,  and  the  Indians  who  occupied  North 
America  anterior  to  its  discovery  and  capture 
by  the  European  powers. 

In  the  case  of  Hdden  v.  Joy,  84  U.  S.  17 
Wall.  248  [21  L.  ed.  584],  it  is  said:  "Beyond 
doubt  the  Chcrokccs  were  the  owners  and  oc- 
cupants of  the  territory  where  they  resided  be- 
fore the  first  approach  of  civilized  men  to  the 
western  continent,  deriving  their  title,  as  they 
claim,  from  the  Great  Spirit,  to  whom  the 
whole  earth  belongs;  and  they  were  unques- 
tionably the  sole  and  exclusive  masters  or  the 
territorv,  and  claimed  the  right  to  govern 
themselves  by  their  own  laws,  usages,  and  cus- 
toms. Guided  by  nautical  skill,  enterprising 
navigators  were  conducted  to  the  new  world. 
'They  foimd  it,'  says  Marshall,  Gh,  Jl,  In  pos- 
session of  a  people  who  had  made  small  prog- 
ress in  agriculture  or  manufactures,  and 
whose  general  employment  was  war,  hunting, 
and  fishing.  Expeditions  were  fitted  out  by 
all  the  great  maritime  powers  of  the  old  world, 
and  they  visited  many  parts  of  the  newly  dis- 
covered continent,  ana  each  made  claim  to 
such  part  of  the  coimtrv  as  they  visited.  Dis- 
putes arose,  and  connicts  were  in  prospect, 
which  made  it  necessary  to  establish  some  prin- 
ciple which  all  would  acknowledge,  and  which 
would  decide  their  respective  rights  in  case  of 
conflicting  pretensions.  Influenced  by  these 
considerations,  they  agreed  that  discovery 
should  determine  the  right;  that  discovery 
should  give  title  to  the  govermentby  whose 
subjects,  or  by  whose  authority,  it  was  made, 
against  all  other  governments,  and  that  the  title 
so  acquired  might  be  consummated  by  ix)88e8- 
sion.'  Asa  necessary  consequence  of  the  prin- 
ciple established,  it  gave  to  the  nation  making 
the  discovery  the  sole  right  of  acquiring  the  soil, 
and  of  making  settlements  on  it  Obviously 
this  principle  regulated  the  right  acquired  by 
discovery  among  the  discoverers,  but  it  could 
not  affect  the  rights  of  those  already  in  posses- 
sion, either  as  aboriginal  occupants  or  as  oc- 
cupants by  virtue  of  a  more  ancient  discoyerjr. 
It  gave  the  exclusive  right  to  purchase,  but  it 
did  not  found  that  right  on  a  denial  of  the 
right  of  the  possessor  to  sell.  Colonies  which 
were  planted  by  Great  Britain,  and  the  United 
States,  by  virtue  of  the  Revolution  and  the 
Treaty  of  Peace,  succeeded,  to  the  extent  there- 
in provided,  to  all  the  claims  of  that  govern- 
ment, both  political  and  territorial  Through- 
out, the  Indians  as  tribes  or  nations  have  been 
considered  as  distinct,  independent  communi- 
ties, retaining  their  original,  natural  rights  as 
the  undisputed  possessors  of  the  soil  from  time 
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f  mmemorial,  subject  to  the  coDditions  imposed 
by  the  discoverers  of  the  continent,  which  ex- 
cluded them  from  intercourse  with  any  other 
government  than  that  of  the  first  discoverer  of 
Uie  particular  section  claimed.  They  could 
sell  to  the  government  of  the  discoverer,  but 
they  could  not  sell  to  any  other  governments 
or  their  subjects,  as  the  government  of  the  dis- 
<»verer  acquired,  by  virtue  of  that  discovery, 
the  exclusive  pre-emption  right  to  purchase, 
«nd  the  right  to  exclude  the  subjects  of  all 
other  governments,  and  even  their  own,  from 
«cquinilg  title  to  the  lands." 

This  brief  history,  so  recited,  at  once  dem- 
onstrates that,  so  far  as  the  actual  title  to  the 
land  was  concerned,  there  was  and  could  be  no 
difference  between  that  occupied  by  the  Indians 
and  that  not  so  occupied;  that  the  government 
of  the  United  States  succeeded  to  the  title  to  all 
the  lands,  which  title  was  absolutely  vested  in 
the  government  in  fee  simple,  subject  at  all 
times  (which  concession  was  in  the  interest  of 
humanity  and  Christianity)^  to  the  prior  right 
of  occupancy  of  the  aborjgplnal  tribes  of  North 
America;  aj^d  in  the  case  of  Johnston  v.  M'ln- 
iaah,  21  U.  S.  8  Wheat.  602  [5  L.  ed.  681],  this 
language  is  used  by  Ch*tf  Justice  Marshall  in 
speaking  of  the  case  of  Fletcher  v.  Peck,  10  U. 
S.  6  Cranch,  87  [8  L.  ed.  1621:  ''This  opinion 
oonforms  precisely  to  the  principle  whidi  has 
been  supposed  to  be  recognized  by  all  Euro- 
pean ^vemments,  from  the  first  settlement  of 
Amenca.  The  absolute,  ultimate  title  has 
been  considered  as  acquired  by  discovery,  sub- 
ject only  to  the  Indian  title  of  occupancy,  which 
tide  the  discoverers  possessed  the  exclusive 
right  of  acquiring.  Such  a  ri^ht  is  no  more 
incompatible  with  a  seisin  in  i&q  than  a  lease 
for  years,  and  might  as  effectually  bar  an  eject- 
ment." 

It  will  thus  be  seen  from  the  languaee  quoted 
from  Chief  Justice  Marshall  that,  so  far  as  the 
title  is  concerned,  it  was  vested  absolutely  in 
the  United  States;  and  the  court  holds  in  so 
many  words  that  a  title  to  lands  derived  solely 
from  a  grant  made  by  an  Indian  tribe  north- 
west of  the  Ohio,  in  1778  and  1775,  to  private 
individuals,  cannot  be  recognized  in  the  courts 
of  the  United  States. 

These  authorities  are  dted  as  showing  that, 
«o  far  as  the  right  of  the  government  of  tibe 
United  States,  either  under  the  exercise  of  the 
treaty-making  power  or  under  the  exercise  of 
the  constitutional  grant  to  Congress  to  dispose 
of  the  public  domain,  exists,  it  is  one  and  the 
«ame  thing.  If  it  is  to  be  rested  upon  any  ques- 
tion of  title,  it  will  easily  be  seen  that,  subject 
to  the  prior  right  of  occupancy  by  the  Indians, 
there  is  and  can  be  no  difference  in  the  power 
of  Ae  United  States  in  the  one  mode  or4the 
other  of  disposing  of  that  title  bypatent. 

The  case  oiWiUon  v.  WaU,  73  U  S.  6  Wall 
^  [18  L.  ed.  727],  may  also  be  read  with  inter- 
•est  in  connection  wim  the  authorities  above 
^ted  as  illustrating  the  same  point.  In  the 
light  of  these  authorities  and  suggestions,  we 
«re  of  the  opinion  that  the  case  of  Pa/rker  v. 
Buff,  in  47  CaL  654,  and  of  Pugsley  v.  Brown, 
in  85  Fed.  Bep.  688,  are  not  correcUv  decided, 
and  mnst  decline  to  follow  them  On  the  oon- 
traiy,  we  hold  that  it  is  within  the  purview  of 
the  treaty-making  power  of  the  United  States 
to  confer  upon  the  land  department  both  au- 
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thority  and  the  duty  to  execute  conveyances, 
and  make  disposal  of  the  public  lands  of  the 
United  States  without  the  consent  of  Congress, 
either  first  had  or  by  ratification;  and  that  if 
the  case  is  to  rest  here,  the  grant  which  is  made 
the  foundation  of  the  plaintiff's  title  is  a  valid 
and  subsisting  ffrant. 

It  may  be  well  enough  now  to  recur  to  the 
language  of  the  seventh  clause  of  the  treaty  it- 
self when  it  will  be  seen  that  while  the  lands 
set  apart  to  all  the  Indians  of  the  Chippewa 
tribe  except  the  mixed  bloods  are  carefully 
bounded  and  taken  out  of  the  ceded  lands,  yet, 
when  it  comes  to  the  seventh  clause,  which 
concerns  the  mixed  bloods,  there  is  not  only  no 
reference  to  any  ceded  lands,  but  the  language 
expressed  is  that  "the  lands  to  be  selected  by 
them  under  the  direction  of  the  President,  and 
which  shall  be  secured  to  them  by  patent  in  the 
usual  form;''  evidently  contemplating  that,  so 
far  as  these  mixed  bloods  are  concerned,  they, 
beinff  superior  in  intelligence  and  thrift  to  the 
full  bloods  of  their  tribe,  were  able  to  shift  for 
themselves;  and  it  was  not  contemplated  that 
they  should  be  confined  in  their  residence  to 
the  ceded  lands. 

Much  argument  has  been  made  upon  the  ac- 
tion of  the  interior  department  at  Washington 
with  reference  to  this  very  subject  now  under 
discussion.  It  seems  that  different  opinions  at 
different  times  have  existed  among  the  persons 
occupying  the  position  of  Secretary  of  the  In- 
terior ana  of  the  land  office  concerning  the 
power  of  the  government  to  issue  scrip  and 
grants  under  the  seventh  clause  of  the  treaty 
to  the  mixed  bloods,  and  according  as  opinions 
may  have  varied  we  fibod  in  the  departments  at 
Washington  having  control  of  this  matter  a 
difference  of  action  at  different  times  with  ref- 
erence to  it.  So  much  confusion,  indeed,  had 
arisen  that  in  1871  Congress  took  charge  of  the 
matter,  and  passed  me  following  resolu- 
tion: • 

"Resolved,  That  the  Secretary  of  the  Interior 
be  requested  to  communicate  to  this  House  the 
following  information  in  relation  to  the  issu- 
ance of  scrip  to  the  half-breeds  or  mixed  bloods 
belonging  to  the  Chippewas  of  Lake  Superior 
under  the  seventh  clause  of  the  second  article 
of  the  Treaty  of  September  80, 1854,  with  the 
Chippewa  Indians  of  Lake  Superior  and  the 
Mississippi  Valley,  viz.:  ftrtt,  the  number  of 
pieces  of  scrip  of  80  acres  each,  and  the  names 
of  the  parties  to  whom  issued;  second,  the  num- 
ber and  names  of  applicants  to  whom  no  scrip 
has  been  issued,  whose  applications  are  now  on 
file;  third,  the  population  of  the  Chippewas  of 
Lake  Superior,  and  where  located  at  the  date 
of  said  iresLty;  fourth,  a  copy  of  said  scrip,  the 
manner  of  locating  the  same,  whether  by  the 
parties  to  whom  R  was  issued  or  by  others, 
whether  located  upon  lands  ceded  by  said  tribe, 
and  aU  decisions  of  the  department  of  the  in- 
terior in  relation  to  the  issuance  and  location 
of  said  scrip;  fifth,  a  copy  of  all  reports  to  the 
Indian  office  or  department  of  the  interior  of 
persons  authorized  to  investigate  any  matters 
relating  to  the  applications  for  scrip  of  said 
half-breeds  or  mixed  bloods,  where  said  half- 
breeds  or  mixed  bloods  resiaed  at  the  date  of 
their  said  application,  and  whether  parties 
other  than  those  entitled  to  the  benefits  of  said 
treaty  have  received  said  scrip;  and  sixth,  the 
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iium1)6r  of  acres  of  land  for  which  said  scrip 
has  been  issued" 

This  resolation  having  been  transmitted  to 
the  department  of  the  interior,  a  full  investiga- 
tion of  the  matter  was  had,  and  a  report  made 
to  Congress,  in  which  we  find,  on  pi^es  244  to 
250,  inclusive,  the  different  scrip  that liad  been 
issued,  and  upon  whidi  grants  or  patents  had 
been  issued  by  the  department  at  Washington. 
These  amount  to  about  850.  The  different 
parcels  of  land  granted  were  located  in  Min- 
nesota, Wisconsin,  California,  Colorado,  Utah, 
and  probably  other  places,  and  among  them, 
at  page  257,  we  find  the  identical  grant  now  in 
question,  which  was  issued  to  Josette  Clotier, 
on  scrip  800,  C,  lots  Nos.  8  and  4,  section  7, 
township  26  S.,  of  ran^e  6  W.,  Salt  Lake  City, 
dated  October  10,  1870.  With  these  grants, 
conveying  larj^  amounts  of  lands  set  forth  spe- 
cifically in  this  report  made  to  Congress  in  an- 
swer to  the  resolution  above  quoted,  on  the 
8th  of  June,  1872,  it  passed  an  Act  requiring 
the  Secretary  of  the  Interior  to  permit  the  pur- 
chase, with  cash  or  military  bounty  land  war- 
rants, of  such  lands  as  may  have  been  located 
with  claims  arising  under  the  seventh  clause  of 
the  second  article  of  the  Treaty  of  September 
80, 1854,  at  such  price  per  acre  as  he  deems 
equitable  and  proper,  but  not  at  a  less  price 
than  $1.25  per  acre;  and  the  owners  and  hold- 
ers of  such  daims  in  ^ood  faith  are  also  per- 
mitted to  complete  their  entries  and  to  perfect 
their  titles  unoersuch  claims,  upon  compliance 
with  the  terms  above  mentioned;  but  it  must 
be  shown  to  the  satisfaction  of  the  Secretary  of 
the  Interior  that  such  claims  are  held  by  in- 
nocent parties  in  good  faith,  and  that  the  loca- 
tions made  under  such  claims  have  been  made 
in  good  faith,  and  by  innocent  holders  of  the 
same." 

Now,  when  we  come  to  reflect  that  this  Act 
of  Congress  has  reference  alone  to  the  scrip  that 
had  been  issued  to  the  half-breeds  under  the 
seventh  clause  of  the  treaty  by  the  land  depart- 
ment, and  when  we  come  iurtherto  reflect  that 
Congress  had  before  it  the  fact  that  over  850 
grants  had  been  theretofore  issued  upon  like 
scrip  for  lands  situated  both  inside  ana  outside 
of  the  ceded  territory,  it  is  impossible  to  escape 
the  conclusion  that  Congress  meant  to  ratiiy 
and  affirm  the  grants  already  issued,  if  any 
such  ratification  and  confirmation  were  needed 
to  make  them  valid. 

It  is  a  rule  of  law,  well  known,  that  a  refusal 
of  the  legislative  power  to  disaffirm  or  annul 
the  acts  of  the  officers  of  the  government,  when 
brought  before  them,  is  a  le^slative  confirmar 
tion  of  such  acts.  Viewed  in  the  light  of  Uiese 
suggestions,  it  is  inopossible  to  conclude  other- 
wise than  that  if  Congress  had  not  regaided 
these  grants  that  had  already  been  Issued  upon 
this  mixed-blood  Chippewa  scrip  as  valid,  it 
would  have  taken  occasion,  with  the  subject 
before  it,  when  it  was  legislating  concerning  it, 
to  have  disaffirmed  and  annull^  such  erants. 
Not  having  done  so,  we  repeat  that  the  con- 
clusion is  inevitable  that  this  amounts  to  and 
was  intenied  bj  Congress  to  be  a  legislative  af- 
firmation of  their  validity,  if  any  such  were  in- 
deed needed. 

There  is  another  branch  of  this  case  to  which 
it  is  necessary  that  attention  should  be  pcdd. 
The  fifth  finding  of  fact  is  to  the  effect  that, 
6L.a  A. 


"  except  for  the  patent  aforesaid,  the  premises 
demanded  by  the  plaintiff  were,  on  the  2d  day 
of  August,  1876,  vacant,  unappropriated  min- 
end  hmds  of  the  United  States,  containing  val- 
uable sulphur  deposits  and  sulphur-bMring 
rock." 

The  seventh  finding  then  proceeds  to  say 
that  "  on  the  day  aforesaid  (meaning  that  men- 
tioned in  the  last  finding)  Ferdinand  Dickert,. 
beinff  then  a  citizen  of  the  United  States,  lo- 
cated the  Cleveland  mining  claim  in  his  owa 
name,  but  for  the  use  and  benefit  of  the  said 
plaintiff,  and  that  tiie  location  was  distinctly 
marked  on  the  ground,  so  that  its  boundaries- 
could  be  readily  traced,  and  it  embraced  valu- 
able sulphur  deposits  within  the  premises  de- 
cribed  in  the  complaint,  except  that  a  small 
faction  of  said  claim  lies  outside  of  said  prem- 
ises." The  finding  then  proceeds  to  set  out  by 
metes  and  bounds  the  several  claims  and  loca- 
tions so  as  aforesaid  made  byFerdinand  Dickert. 

In  the  eleventh  finding  it  is  stated  that  '*  dur- 
ing the  years  1876,  1877,  1878,  1879, 1880  and 
18Sl,  Ferdinand  Dickert  did  the  $100  worth  of 
assessment  work  on.  said  claim  as  stockholder 
and  agent  of  the  plaintiff,  and  for  and  on  ita 
behalf:  that  he  demanded  and  received  pay- 
ment from  the  plaintiff  for  such  assessment 
work  for  the  years  above  mentioned;  that  early 
in  the  year  1802  said  Dickert  resigned  his  posi- 
tion as  agent  of  the  plaintiff  in  charge  of  said 
property,  and  refused  to  act  further  for  the 
plaintitf,  or  on  its  behalf,  or  for  its  benefit,  and 
assumed  and  took  adverse  possession  of  said 
Cleveland  mining  claim  and  sulphur  mine,  and 
continuously  thereafter  until  the  18th  day  of 
December,  1885,  held  possession  thereof  ad- 
versely to  the  plaintiff." 

The  twelfth  finding  is  to  the  effect  that  "  in 
the  years  1882, 1888  and  1884  said  Ferdinand 
Dickert  did  the  assessment  work  upon  the  said 
Cleveland  mining  claim  for  and  in  his  own  be- 
half, or  on  behalf  of  himself  and  Myers,  dain^ 
ing  adversely  to  said  plaintiff,  and  at  his,  or  hi» 
and  Myers',  own  expense;  that  the  said  plain- 
tiff has  never  paid  for  any  of  said  assessment 
work,  nor  offered  to  pay  for  any  of  the  assess- 
ment work  done  during  the  last-mentioned 
years  or  since  that  time;  that  on  the  18th  day 
of  December,  1883,  the  said  Ferdinand  Dickert 
made  a  quitclaim  deed  of  said  mining  claim  to 
the  defendant  company,  and  thereupon  said  de- 
fendant, under  said  deed,  entered  into  posses- 
sion thereof,  and  from  that  time  until  the  com- 
mencement of  this  action  continuously  held 
possession  thereof  adversely  to  plaintiff,  and 
does  now  so  hold  said  possession." 

The  fifteenth  findine  is  to  the  effect  that 
*'the  said  plaintiff  did,  in  the  year  1882,  en- 
tirely abandon  the  said  Cleveland  mining 
claim,  and  any  right,  claim,  or  title  thereto  or 
any  part  thereof,  and  disclaimed  any  title 
gain^  by  virtue  of  said  location." 

The  sixteenth  finding  is  to  the  effect  "that 
the  said  plaintiff,  bylomitting  and  neglecting  to 
do  any  work  or  cause  any  work  to  be  done  in 
its  behalf,  or  to  pay  for  any  work  between  the- 
years  1880  and  1888,  entirely  abandoned  any 
and  all  claim  to  said  sulphur  mining  location;, 
that  the  work  was  not  done  for  or  on  behalf  of 
plaintiff  during  any  of  said  years,  and  no  at- 
tempt or  application  to  do  work  in  its  behalf 
was  made  in  said  years  " 
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The  twentieth  finding  is  to  the  effect  that 
"'  on  the  20th  day  of  August,  1888,  the  said 
premises  described  in  the  complaint  were  va- 
cant, nnappropriated  public  lands  of  the  United 
States;  that  on  that  day  Lorenzo  Dickert  lo- 
•cated  for  the  defendant  three  mining  claims 
thereon,  having  discovered,  at  the  point  of  dis- 
covery of  each  of  said  mining  claims,  mineral 
in  place.'' 

As  conclusions  of  law,  the  findings  are  as  fol- 
lows: *'(2)  That  whatever  title  was  acquired  by 
Ferdinand  Dickert  by  the  location  of  the  Cleve- 
land mining  claim  at  once  inured  to  the  bene- 
fit of  said  plaintiff,  and  became  its  property,  in 
consequence  of  the  warranties  contained  in 
>deed8  of  conveyance  bv  himself  and  bis  gran- 
tees to  the  plaintiff.  (8)  That  the  plaintiff  lost 
all  rieht,  title  and  claim  to  the  Cleveland  min- 
ing cmim,  and  the  premises  included  therein, 
by  abandoning  the  same  in  1882, -and  by  fail- 
ing to  do  the  annual  assessment  work  thereon, 
tus  required  by  the  Act  of  Congress,  from  the 
year  1881,  to  June  9,  1888,  the  time  this  suit 
was  commenced." 

In  order  to  a  proper  understandinj?  of  these 
Endings,  it  is  necessary  to  recite  a  few  of  the 
facts  contained  in  the  record.  The  lands  de- 
scribed in  the  patent  to  Josette  Clotier  were 
'Conveyed  by  her  attome^r  in  fact,  Milton  F. 
Clements,  to  Ferdinant  Dickert,  and  by  Dick- 
ert, in  undivided  interests,  to  David  M.  Marsh 
«nd  others  by  separate  deeds;  and  in  1878  this 
plaintiff  company  was  incorporated  under  the 
Laws  of  Ohio,  tne  incorporators  beins  David 
M.  Marsh,  Truman  Dunham,  Eugene  Graselli, 
Heniy  £.  Sherwin,  Ferdinand  Dickert,  E.  P. 
Williams,  Daniel  Myens  and  Alanson  T.  Os- 
twme.  To  this  company,  so  organized,  Dick- 
'Crt  and  his  associates  conveyed  the  entireprem- 
taes  described  in  the  patent  to  Josette  Clotier, 
on  the  17th  day  of  November,  1878.  It  will 
thus  be  seen  that  the  plaintiff  in  this  case,  by 
«undry  mesne  conveyances,  became  the  owner 
of  the  demanded  premises,  as  described  in  the 
qpatent;  and  in  1876,  some  doubt  having  arisen 
in  the  minds  of  those  in  management  of  the  af- 
fairs of  the  company  as  to  whether  the  patent 
would  cover  and  convey  mineral  lands,  it  was 
agreed  and  understood  that  Ferdinand  Dick- 
ert, for  and  on  behalf  of  the  plaintiff  company, 
should  go  upon  the  lands  and  locate  the  several 
mining  claims,  as  set  out  in  the  seventh  find- 
ing of  fact  heretofore  recited.  It  will  further 
be  observed  that  Dickert  was  not  only  one  of 
ihe  original  incorporators,  but  that  he  was  a 
>durector  in  the  plaintiff  company,  and  likewise 
its  agent 

The  record  discloses  the  fact  that  Dickert  was 
4i  resident  of  the  Territory  of  Utah,  and  as  such 
had  charge  of  the  affairs  of  the  company  in  the 
Territory,  while  the  headouarters  of  the  home 
company  was  at  Clevelana,  Ohio.  The  record 
further  discloses  the  fact  that  at  divers  times 
the  home  company  was  a  little  slow  in  for- 
warding to  Dickert  the  money  with  which  to 
pay  for  the  assessment  work  that  was  necessary 
■to  be  done  each  and  every  year  in  order  to  keep 
the  claims  which  he  haa  located  for  the  oom- 

ny  alive,  as  required  by  the  Act  of  Congress, 
eems  that  there  was  much  corresi)ondence 
between  the  parties,  and  at  several  times  Dick- 
ert himself  visited  Cleveland,  Ohio,  and  had 
personal  interviews  with  the  different  members 
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of  the  board  of  directors,  as  well  as  at  times 
with  the  board  of  directors  in  regular  session. 
At  other  times  we  find  him  writing  to  them 
i(K>n  the  subject. 

At  page  97  of  the  transcript  is  found  a  letter 
directed  to  Truman  Dunham,  Esq.,  Cleveland, 
Ohio,  dated  January  21,  1882.  That  letter  dis- 
doees  the  fact  that  there  was  some  complaint 
by  Dickert  against  the  company  for  failing  to 
furnish  the  money,  as  before  stated,  to  pay  for 
the  assessment  work  that  had  been  done,  and 
that  was  necessary  to  be  done  in  the  future. 
At  page  09  we  find  the  following  in  the  letter: 
"  Morally  and  legally  I  am  only  responsible  for 
my  report  on  the  value  of  the  property,  but  I 
didn't  want  any  misunderstanding  about  this, 
and  will  pay  the  company  the  money  ba6k  X 
received,  and  interest  for  the  time,  and  I  take 
the  property.  The  situation  is  very  important, 
and  1  wish  that  it  is  considered  that  w^.  I 
have  been  many  times  at  my  expenses  to  Cleve- 
land in  the  interests  of  the  sulphur  claims.  It 
is  not  more  than  fair,  and  the  only  way  to  set- 
tle it  between  us,  that  somebody  of  uie  com- 
pany comes  this  time  to  Salt  Lake,  with  power 
of  attorney  from  the  other  s^entlemen  interest- 
ed; but  it  must  be  inside  of  thirty  days  from 
date.  After  that  time  I  consider  the  company 
dissolved.  In  that  event  the  company  will  own 
their  interest  in  the  Mariposa  and  Prince  Al- 
bert and  in  the  Cleveland  sulphur  mining 
claim." 

It  will  thus  be  seen  that  at  the  date  of  this 
letter— the  21st  day  of  January,  1882 — Dickert 
was  acknowledging  the  right  of  the  company 
to  this  property;  but  it  seems  that  another  idea 
possessed  him,  and  that,  because  the  company 
did  not  meet  as  promptly  as  he  thought  proper 
his  demands  for  money,  he  concluded  to  at 
once  strip  himself  of  the  character  of  director 
and  agent  for  the  company,  and,  so  far  as  in 
his  power  lay,  to  ''dissolve  the  company,"  to 
use  his  own  language;  and  in  pursuance  of  this 
purpose  he  at  once,  as  the  findings  heretofore 
recited  show,  entered  upon  and  took  adverse 
possession  of  the  property  of  the  company,  and 
held  the  same  until  1885,  when  he  conveyed  to 
the  defendant  company  by  quitclaim  deed; 
and,  as  the  findings  sho^,  the  defendant  com- 
pany held  adverse  possession  up  to  the  time  of 
the  trial  of  this  case  in  the  court  below.  It  is 
now  insisted  by  the  defendant  that  the  facts  In 
the  record  do  not  show  that  Dickert  had  such 
adverse  possession  of  the  property  as  prevented 
the  pldntiff  from  entering  thereupon  and  doing 
the  assessment  work  required  by  law,  and  that 
therefore  the  finding  of  Uie  court  that  the  plain- 
tiff company  abandoned  its  claim  in  the  early 
part  of  1^  and  thereafter  is  correct 

In  the  first  place,  we  consider  a  complete  an- 
swer to  this  position  to  be  that  the  court  has 
found  as  matter  of  fact  that  "early  in  the  year. 
1882  said  Dickert  resigned  his  position  as  agent' 
of  the  plaintiff  in  charge  of  said  property,  and 
refused  to  act  further  for  the  plaintiff,  or  on  its 
behalf,  or  for  its  benefit,  and  assumed  and,  took 
adverse  possession  of  said  Cleveland  mining 
claim  and  sulphur  mine,  and  continuously 
thereafter,  until  the  18th  day  of  December, 
1885,  held  possession  thereof  adversely  to  the 
plaintiff."  By  this  finding  the  defendant  is 
bound.  It  is  a  finding  of  the  court  upon  facts 
of  the  case.    It  comes  to  us  entirely  unezoepted 
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to  or  unchallenged  in  any  way,  and  it  is  not 
now  open  for  re-examination  by  this  court.  If 
it  were  necessary,  however,  to  re-examine  the 
facts,  it  would  be  found  that  there  was  bo 
proof  in  the  record  at  all  to  support  that  part 
of  the  finding  which  asserts  that  ''early  in  the 
year  1882  Dickert  resigned  his  position  asacent 
of  the  plaintiff  in  charge  of  said  property. 

There  is  no  evidence  in  the  record,  so  far  as 
we  can  discover,  whatever,  to  show  that  this 
company  understood,  or  that  Dickert  had  noti* 
fied  the  company  in  any  way,  that  he  had 
stripped  himself  of  the  character  of  director 
and  agent,  and  had  taken  adverse  piossession  of 
the  property  contrary  to  his  duties  in  the  prem- 
ises. In  the  first  place,  it  is  exceedingly  doubt- 
ful, all  other  questions  aside,  as  matter  of  law, 
whether  it  were  in  the  power  of  Dickert,  occu- 
pying the  fiduciary  relation  to  this  company 
that  he  did,  to  assume  the  adverse  relations  that 
he  undertook  to  do,  in  the  manner  in  which 
the  finding  says  he  did.  So  far  as  any  dues 
from  this  company  to  him  were  concerned, 
that  was  a  matter  that  he  could  easily  settle  by 
a  suit  in  equity,  or  even  by  suit  at  law  If  he 
had  expenaed  money  for  and  on  behalf  of  the 
company  which  it  refused  to  refund,  he  could 
have  compelled  payment  by  lawful  conduct. 

Further,  upon  the  subject  of  adverse  posses- 
sion, the  twelfth  finding  is  to  the  effect  that  on 
the  18th  day  of  December,  1885,  Dickert  con- 
veyed to  the  defendant  the  very  premises  in  dis- 
pute by  quitclaim  deed.  It  is  utterly  impossi- 
ole  totinderstand  how  those  two  findings,  the 
eleventh  and  twelfth,  can  be  triie,  and  the  fif- 
teenth and  sixteenth  be  true.  If  Dickert  (and 
later  on  his  grantee,  the  defendant),  in  the  early 
part  of  1882,~assumed  and  took  adverse  posses- 
sion of  the  property,  and  held  it  up  to  the  time  of 
bringing  this  suit,  then  certainlv  there  was  no 
chance  or  opportunity  for  the  plaintiff  to  do  the 
assessment  work  necessary  to  keep  the  claim 
alive.  We  feel  quite  sure  that  there  could  be 
no  abandonment  of  the  premises  by  the  plain- 
tiff, in  view  of  the  fact  that  they  were  m  the 
exclusive  and  adverse  possession  of  another. 
Under  the  law  the  plaintiff  had  the  entire  year 
of  1882  in  which  to  do  the  assessment  work, 
and  yet  the  fact  remains  that  in  the  early  part 
of  the  year — exactly  how  earl^  the  finding  does 
not  say — this  adverse  possession  was  assumed 
by  Dickert,  and  the  plaintiff  entirely  ousted  of 
its  premises;  and  from  that  time  on  there  is  no 
finding  nor  fact  stated  in  the  record,  in  any 
shape,  which  goes  to  show  that  the  plaintiff 
was  ever  at  any  Ume  let  into  the  possession  of 
tts  property,  so  it  could  do  the  assessment 
work;  but,  on  the  contrary,  the  unchallenged 
findings  of  the  court  are  to  the  effect  that  ad- 
verse possession  was  held  by  others  to  the  en- 


tire ousting  of  the  plaintiff.  In  this  view  of 
the  case,  the  fifteenth,  sixteenth,  and  twentiei)> 
findings  are  not  supported  by  the  facts;  una, 
being  excepted  to  by  the  plaintiff,  we  hold  that 
such  findlnjj[s  bv  the  court  below  were  erro- 
neous, and  m  that  view  of  the  case  the  third 
finding  of  law  is  error. 

Further,  it  will  be  observed  that  the  second 
finding  of  law  is  to  the  effect  that  whatever 
title  Ferdinand  Dickert  may  have  acquired  in 
any  way  would  pass  by  virtue  of  his  warranty^ 
deed  to  the  plaintiff  company;  and  in  this  view,, 
when  he  undertook  to  convey  by  quitclaim, 
deed  to  the  defendant  company,  he  had  noth- 
ing to  convey.  The  conduct  of  Dickert  and' 
his  assooiates  in  this  matter  subsequent  to  the 
assumption  of  adverse  possession  of  the  plain- 
tiff's property  in  the  early  part  of  1882  is  any* 
thing  else  but  such  as  to  recommend  itself  to  a 
court  of  justice.  Dickert,  in  his  testimony,  is 
vague,  indefinite,  and  unsatisfactory,  and  fre- 
quently declines  to  explain  matters  satisfao- 
torily,  when  the  information  called  for  waa 
necessarily  with  him,  and  with  no  one  else. 
The  truth  is,  he  seems  to  have  come  to  the  con- 
clusion that  the  property  was  very  valuable, 
and  that  the  find/  so  to  speak,  was  a  good 
one;  and,  the  home  company  being  a  long  waya 
off,  he  at  once  set  about,  notwithstanding  the- 
fact  that  he  occupied  the  fiduciary  relation  of 
both  director  in  the  company  and  agent  of  the- 
company,  to  defeat  it  of  its  title,  and  deprive- 
it  of  its  property.  We  repeat  that  his  conduct, 
as  exemplified  by  this  record,  is  not  such  as  ta 
ffive  this  court  any  great  amount  of  confidence- 
m  his  right  action.  We  have  no  patience  with 
such  shufi^ng  as  we  find  him  guilty  of  in  this 
case.  If  the  plaintiff  company  owed  him  any 
money-,  as  before  stated,  he  had  his  remedy  for 
its  recovery.  He  was  upon  the  ground,  the 
courts  were  open  to  him,  and,  instead  of  resort* 
ing  to  such  modes,  he  turns  to  be  an  enemy  to 
the  company,  and  enters  into  combinations 
with  others  to  defeat  it  of  its  property. 

Upon  the  subject  of  adverse  possession,  the- 
cases  of  Oreamuno  v.  Ohcle  Sam,  G.  db  8, 
Mining  Co,  1  Nev.  215;  Eobinwn  v.  Imperial 
8.  Mining  Oo,  5  Nev.  44,  and  Slawnian  Min- 
ing Go,  V.  Vacavich,  7  Sawy.  222,  7  Fed.  Rep. 
831, — ^may  be  read  with  interest.  Those  cases 
demonstrate  the  proposition  that,  where  ad- 
verse possession  of  a  mining  claim  is  taken  and 
held  wrongfully,  the  rightml  owner  or  locator 
is  excused  from  doing  the  assessment  work 
during  the  time  of  such  adverse  holding. 

The  judgment  of  the  court  hdoui  is  rewrsed, 
and  the  cause  is  remanded  for  a  new  trial, 

Sandfordt   Oh.  J,,  and  Henderson*  /.» 

concur. 
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L.  P.  BOETTLER  et  al.,  Appts., 

R  P.  TENDICK 

( Tex. ) 

1.  In  SA  action  fbr  damages  fbr  fibilure 


to  construct  a  house  aooordinff  to  oontraot» 
where  the  petition  did  not  allege  wherem  the  de> 
f  endant  had  foiled  to  do  the  work  or  use  mate- 
rial as  required  by  the  contract,  and  defendant 
filed  an  exception  that  the  petition  did  not  speci- 
fy wherein  the  workmanship  and  materials  useA 


Nora.— Bu(2dtna  contract ;  performance  of. 
Agreement  to  erect  a  building  of  certain  dlmen- 
Bions  is  not  aatlafled  by  building  one  of  other  dimen- 
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sions,  though  larger.    Swain  v.  Seamens,  76  U.  8.  •* 
Wall.  254  (10  L.  ed.  65i). 
Where  a  contractor  undertakes  to  buUd  a  house- 
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were  uot  in  aooordance  with  the  oontraot,  Buch 
ezoeption  should  be  sustained  and  he  should  not 
heforoed  to  trial  until  such  Information  be  given. 

8.  Where  the  contract  proTided  that 
any  question  of  defBoiiTe  worknuuu 
ship  or  material  should  be  submitted  to  and 
decided  by  the  architect, whose  decision  should  be 
final,  and  the  petition  was  silent  as  to  whether 
the  defects  complained  of  were  submitted  to  or 
decided  by  the  architect,  but  those  facts  were  al- 
leged in  the  answer,— Held,  that  the  issue  was  thus 
presented,  and  an  exception  that  the  petition  did 
not  allege  such  ftusts  was  unlmportaut. 

8.  In  each  a  contract,  where  the  archi- 
tect was  selected  bythe  plaintiff,  be  was 

the  plaintiff^  representative,  and  empowered  to 
pass  upon  the  workmanship  and  material  used  and 
to  accept  them  and  the  building,  for  him,  when 
completed. 
4.  Building  contracts,  in  which  it  is  pro- 
vided that  the  owner  shall  not  be  liable  to  the 
builder  until  the  work  has  been  approved  by  an 
architect,  are  valid  and,  in  the  absence  of  collu- 
sion or  fraud  on  the  part  of  the  architect  or  fraud 
on  the  part  of  the  buUder  whereby  the  architect 
is  misled,  should  be  enforced;  and  a  decision  of 
the  architect  will  be  final  although  no  actual  con- 
troversy between  the  parties  arose  during  the 
construction  or  was  decided  by  him. 

6.  In  an  action  nnder  such  a  contract 
fbr  the  improper  construction  of  the 

building,  evidence  by  witnesses  that  the  work 
was  not  done  in  ^  workmanlike  manner  is  inad- 
misBlble  where  there  is  no  evidence  of  fraud  or 
collusion  on  the  part  of  the  architect  and  be  has 
given  the  oertiflcate  required  l^  the  contract  as 
to  the  character  of  the  work. 

(April  12. 1880.) 


upon  the  land  of  another,  and  the  house,  before  its 
completion,  is  destroyed  by  fire  without  his  fault, 
be  is  not  thereby  relieved  from  his  obligation  to 
folflll  the  contract ;  its  nonperformance  is  not  ex- 
cused by  inevitable  accident.  Hayes  v.  Second  Bap- 
tist Church,  8  West.  Hep.  809,  88  Mo.  285. 

But  he  is  entitled  to  compeusation  for  work  done 
and  materials  furnished  up  to  the  time  of  the  fire. 
BtkU 

Dday  ffi  porformanu ;  when  not  to  defeat  recovery. 

Where  a  building  contract  calls  for  completion  of 
the  work  by  a  certain  day,  acts  done  by  the  defend- 
ant which  delay  the  con  tractor  are  excuse  for  non- 
oompletion  on  the  day  specified.  Acquiescence  by 
the  contractor  in  the  acts  of  defendant  does  not 
alter  thecase.  Van  Buren  v.  Digges,  SB  U.  8.  U 
How.  4111  (18  L.  ed.  771). 

If  defendant  caused  delay  in  the  worx  in  any  way, 
plaintiff  is  discharged  from  any  liability  for  liqui- 
dated damages  in  not  completing  the  building  with- 
in the  time  specified.  Weeks  v.  littie,  80  N.  Y.  686 ; 
Stewart  v.  Keteltes,  86  K.  Y.  888;  Heckmann  v. 
Ptaikney,  81 N.  Y.  ZlL 

Where  a  house  was  not  finished  until  a  few  days 
after  the  time  stipulated,  but  extra  work  was  or- 
dered, tt  cannot  be  said  without  evidence  that 
delay  waa  longer  than  necessary  to  complete  the 
extra'work.    Sweney  v.  Davidson,  68  Iowa,  886. 

The  presumption  that  plaintiff  relinquished  other 
work  to  fulfill  his  engagement  with  the  defendant, 
and  the  partial  performance  he  made,  supplied  a 
consideration  for  the  new  agreement,  and  an  ex- 
tension of  time  for  full  performance  was  to  be  im- 
plied for  performing  the  additions  and  supplying 
the  defects  specified  by  the  architect;  and  as  de- 
fendant prevented  full  performance  before  that 
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APPEAL  by  defendants  in  an  action  for  dam- 
ages for  nonperformance  of  contract  to 
build  a  house  which  was  accepted  by  the  archi- 
tect and  payment  made.  Judgment  was  recov- 
ered,   nefoersed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Oscar  Berg^strom,  for  appellants 
Boettier  and  Mueller: 

Where  the  parties  contract  that  work,  when 
completed,  shall  be  subject  to  the  supervision 
of  an  architect  or  engineer,  his  decision  as  ta 
the  sufficiency  of  the  material  used  or  labor 
done  to  be  final,  all  parties  are  bound  by  such 
decision,  and  in  order  to  avoid  it  such  parties 
attempting  to  avoid  the  judgment  must  plead 
and  prove  fraud,  mistake  or  gross  neglect  on 
the  part  of  such  engineer  or  architect  in  ren- 
dering such  decision. 

OcUveston,  K  <fc  8.  A.  B,  Ch.Y,  Benry,  65  Tex. 
685,  and  authorities  there  cited;  TeU  v.  Butter^ 
Held,  54  Wia  242;  KiMberg  v.  U.  8.  97  U.  8. 
898  (24  L.  ed.  110«5;  Sioeeney  v.  U.  8.  109  U.  8. 
618  (27  L.  ed.  1058);  MarHnOmrg  <&  P.  B.  Co. 
V.  March;  114  U.  8.  550  (29  L.  ed.  255);  Omaha 
V.  Bammond.U  U.  8.  98  (24  L.  ed.  70);  Eane 
V.  Wilson  d  H.  Stons  Cfo.  89  Ohio  8t.  1;  Batch- 
dor  V.  Kirkbride,  26  Fed.  Rep.  899,  note; 
Greenhood.  Pub.  PoL  470-472. 

Messrs,  H.  E.  Bairnard  and  W.  W.  Kin§^ 
for  appellee. 

Stayton  Oh,  J.^  delivered  the  opinion  of 
the  court: 

Appellant  constructed  a  stone  building  for 
appellee  under  a  contract  which  contained  full 
specifications  of  the  work  to  be  done  and  of 
the  character  of  the  material  to  be  used^  all  of 
which  was  to  be  furnished  by  the  appellant 


time  had  expired,  he  could  not  object  to  makings 
payment  on  the  ground  that  performance  had  not 
been  completed.  Fallon  v.  Lawler,  8  Cent.  Bep.  ifi^ 
1Q2N.Y.228. 

On  a  contract  for  buUding  to  be  completed  on  a 
certain  date,  payment  to  be  made  after  completion 
upon  a  certificate  of  satisfaction  of  the  architects, 
and  with  a  clause  for  arbitration,  evidence  of  per- 
formance prevented  by  defendant,  and  an  oral 
agreement  to  accept  at  a  later  date,  is  properly  suN 
mitted  to  the  jury  on  the  question  of  right  to  re- 
cover without  such  certificate.  Smith  v.  Alker,2 
Cent.  Rep.  SNA,  102  N.  Y.  87. 

Where  defendant  was  to  do  certain  work,  prepar- 
atory to  the  work  to  be  done  by  plaintiflls  under 
the  contract,  he  could  not  complain  of  delay  on  the 
part  of  plaintiffs  because  they  waited  for  him  to 
do  his  preparatory  work.  Fairbanks  v.  Jacobs,  09' 
Iowa,  265;  Mansfield  v.  New  York  Cent.  &  H.  JEL 
B.  00.8  Oent.  Rep.  19Q,  102^.  Y.S05. 

The  acceptance  of  buildings  by  the  defendant  as- 
they  had  been  constructed  by  the  plaintiff  was  not 
any  relief  from  his  undertaking  to  finish  them  in 
the  time  specified  in  the  contract.  Dermott  v. 
Jones,  64  U.  &  23  Ho  w.  220  (16  L.  ed.  442). 

Where  a  special  contract  for  the  erection  of  build- 
ings had  been  departed  from,  by  defendant  insist- 
ing that  alterations  should  be  mode  in  the  build- 
ings after  they  were  begun,  although  it  may  delay 
their  completion,  yet,  it  having  been  assented  to  by 
the  phiintlff,  it  must  be  presumed  to  have  been  un- 
dertaken by  the  plaintiff  to  be  done  as  to  time,  ac- 
cording to  the  original  contract.   Ibid, 

The  party  to  a  contract,  who  fails  to  perform,  is 
responsible  for  such  consequences  ot  his  failure  as 
must  have  been  contemplated  by  the  parties  when 
they  entered  into  it,  although  they  are  the  lnmia-> 
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The  plans  and  specifications  were  prepared 
by  architects  in  the  employment  of  appellee, 
and  the  contract  contains  the  following  agree- 
ment: 

"Sixth:  It  is  furthermore  agreed  between 
the  contracting  parties  hereto  that  the  said 
Wahrenberger  &  Beckmann  are  the  architects 
under  whose  supervision,  directions,  and  con- 
trol the  said  materials  are  to  be  f  umi^ed  and 
the  said  labor  to  be  performed  as  mentioned  in 
said  plans  and  specmcations  and  details,  and 
in  all  cases  of  difference  or  dispute  as  to  the 
character  of  the  labor  performed  by  the  said 
party  of  the  second  part,  or  as  to  the  meaning 
und  intent  of  said  specifications,  plans,  and  de- 
tails, or  as  to  any  word,  term,  or  phrase  there- 
in employed,  the  same  is  to  be  referred  for  de- 
cision to  saidWahrenbereer  &  Beckmann,  their 
decision  to  be  final,  neUher  party  having  the 
right  to  appeal  therefrom." 

The  house  was  constructed  under  the  super- 
vision of  the  architects  named. 

The  sum  to  be  paid  for  the  entire  building 
was  $8,600,  which  was  to  be  paid  as  follows: 
"Eighty  per  cent  of  the  amount  due  for  said 
work  from  time  to  time  as  the  condition  of  the 
work  in  the  opinion  of  the  architects  will  lus- 
tify,  said  amoimts  to  be  paid  upon  the  certified 
estimates  of  said  architects  that  so  much  is  due 
upon  said  work;  the  remaining  twenty  per 
cent  of  the  difference  in"  the  aggregate  pay- 
ments so  made  as  aforesaid,  and  uie  said  sum 
of  $8,500,  to  be  paid  upon  the  final  completion 
of  the  said  buildmg  and  the  acceptance  of  the 
same  by  Uie  party  of  the  first  part  through  his 
architects." 


At  the  end  of  each  week,  while  the  work 
progressed,  the  architects  gave  certificates  on 
which  payments  were  made  as  provided  by  the 
contract,  and  on  the  completion  of  the  house 
it  was  received  by  the  architects,  who  gave  a 
certificate  on  which  the  finalpayment  was  made. 

Some  time  after  the  house  had  been  received 
the  walls  cracked  and  appellee  demanded  that 
appellant  should  then  make  all  necessary  re- 
pairs at  his  own  cost,  which  he  refused  to  do. 

Appellant  having  executed  a  bond  with  sure- 
ty for  the  proper  execution  of  the  work,  ap- 
pellee brought  suit  on  that  bond,  after  having 
caused  repidrs  to  be  made  at  his  own  expense, 
to  recover  the  sum  of  $1,^6.45,  as  damages 
for  failure  of  appellant  to  construct  the  house 
in  accordance  with  the  contract^  and  received 
a  judgment  for  $826.45. 

The  contract  was  made  a  part  of  the  petition. 

The  petition  did  not  allege  wherein  appellant 
had  failed  to  do  the  work  in  a  workmanlike 
manner,  as  required  by  the  contract,  nor  did  it 
allege  wherein  appellant  had  failed  to  use  such 
material  as  was  called  for  in  the  contract,  but 
did  allege  that  it  was  discov^ed,  after  the 
building  was  received,  "that  said  foundation 
was  not  built  and  constructed  in  a  thorough 
and  workmanlike  manner,  nor  was  the  ma- 
terial used  therein  in  accordance  with  die  spec- 
ifications in  said  contract;"  and  "that  during 
the  progress  of  repairs  other  defects  were  dis- 
coverea  in  the  said  building  caused  by  bad 
workmanship  and  faulty  material  used  by  de- 
fendant in  the  construction  of  said  house,  and 
the  front  walls  and  other  portions  thereof  are 
permanently  damaged." 


(Uate  results  of  intermediate  oauses.   Wood  v.  Chl- 
oaffo,  M.  &8t  P.  B.  Oo.  68  Iowa,  I9L 

TToloer,  hy  owner^  of  striet  performanee, 

A  lot-owner  and  a  builder  entered  Into  an  oral 
a^rreement  for  an  Improvement  of  premises  aooord- 
In^  to  written  but  unsUrned  plans  and  spedflca- 
tions.  The  owner  repudiated  It  as  not  acoordinff  to 
contract,  forbade  his  proceeding  and  employed  an 
Architect  who  made  a  memorandum  of  defects  in 
the  work  done.  Such  new  agreement  was  a  waiver 
by  the  lot-owner  of  any  claim  by  reason  of  the  non- 
performance of  the  original  contract.  Its  opera- 
tion was  to  reinstate  the  original  contract  with  the 
modification  which  had  been  agreed  upon.  Fallon 
V.  Lawler,  3  Gent.  Bep.  46,  IQB  N.  Y.  228. 

Urging  a  builder  to  gO  on,  and  part  payment  after 
failure,  is  waiver  of  strict  performance  as  to  Idme ; 
and  the  builder  may  recover  for  work  aotoaUy  done. 
Phillips  &  C.  Ck>n8truction  Go.  v.  Seymour,  91  U.  8. 
«4A  (88  L.  ed.  84D.1 

When  work  is  to  be  done  by  a  time  certain,  the 
employer,  by  allowing  it  to  go  on  afterwards,  there- 
by treating  the  contract  as  stUl  in  force,  waives  the 
materiality  of  time,  and  can  claim  only  such  dam- 
ages as  he  has  sustained  by  reason  of  the  delay. 
Sinclair  v.  Tallmadge,  85  Barb.  008;  Nibbe  v.  Brauhn, 
U  lU.  268;  Foster  v.  Worthington,  2  New  Bng.  Bep. 
474,  68  y  t.  86. 

Worh  to  he  done  to  xOitf  action  of  omhUeeL 

Where  a  contract  for  the  oonRtruotton  of  a  rail- 
road provided  that  the  company*8  engineer  should, 
in  all  cases,  determine  questions  relating  to  its  ex- 
ecution, his  action  in  the  absence  of  fraud,  or  such 
gross  mistake  as  would  neceflsarily  imply  bad  faith 
or  a  failure  to  exercise  an  honest  Judgment,  is  con- 
clusive upon  the  parties.  Martinsburg  &  P.  B.  Go. 
V.  March,  114  U.  S.  548  C»  L.  ed.  266). 
5  L.  R  A. 


Where  a  condition  precedent  to  a  right  to  re- 
cover was  that  the  work  should  be  done  to  the 
satisfaction  of  the  architect,  plaintUf  cannot 
recover  except  on  -showing  a  determination  by 
the  party  selected  and  in  the  manner  speoifled. 
Gray  v.  Oentral  B.  Go.  11  Hun,  70;  Tyler  v.Ame8, 
6  Lans.  280;  Spring  v.  Ansonia  Clock  Go.  U  Hun, 
176;  Smith  v.  Brady,  17  N  Y,  178;  Wyokolf  v. 
Meyers,  44  K.  Y.  148;  Wangler  ▼•  Swift,  90  N.  Y. 
88. 

But  when  so  done  the  plaintiff  would  have  per- 
formed  his  contract,  unless  it  be  shown  that  there 
was  fraud,  mistake  or  want  of  good  faith  on  the 
partof  the  aiohltect  in  accepting  such  work.  Teta 
V.  Butterfleld,  64  Wis.  Z4A, 

If  the  defendant  could  have  shown  by  his  evi- 
dence that  the  plaintiff  put  rotten  materials  In  the 
building,  where  the  contract  required  him  to  put 
in  good,  sound  materials,  or  had  done  other  thizigB 
in  direct  contravention  of  the  requirements  of  the 
contract,  and,notwlthstandingsudb  facts,  the  arch- 
itect had  accepted  the  work,  after  being  informed 
of  the  facts  by  the  defendant,  and  against  his  ob- 
jection, it  would  be  competent  evidence  to  go  to 
the  Jury  on  the  question  of  bad  faith  of  the  archi- 
tect in  accepting  the  same.   Ibid. 

If  the  good  faith  of  the  acceptance  of  the  work 
by  the  architect  is  not  impeached,  it  is  binding  on 
the  defendant  as  to  the  kind  of  workmanship  done 
and  materials  furnished  by  the  plaintiff— the  last 
paragraph  of  the  contract,  which  requires  the  work 
to  be  executed  so  as  to  fully  carry  out  the  design 
for  said  building  as  set  forth,  eta,  ^  to  the  full  and 
complete  satisfaction  of  the  architect,  who  is  de- 
clared to  be  superintendent,  and  to  the  satJafaotion 
of  the  owner,**  being  put  in  the  contract  only  for 
the  purpose  of  preventing  any  change  of  the  plan 
or  design  of  the  building  without  the  consent  and 
approval  of  the  defendants   Ihid, 
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The  defendant  filed  a  special  exception  to 
the  petition,  which  questioned  its  sufficiency, 
in  that  it  did  not  specify  wherein  the  true 
workmanship  and  materials  used  were  not  in 
accordance  with  the  oontnct. 

This  exception  was  oyerruled,  and  this  rul- 
inffis  aligned  as  error.  % 

The  averments  of  the  petition  are  hut  the 
<x>nclu8ion8  of  the  pleader  and  did  not  inform 
the  defendant  what  particular  facts  would  he 
relied  upon  to  fix  liahility  upon  him. 

While  the  petition  may  have  heen  sufficient, 
«ven  on  general  demurrer,  it  was  the  right  of 
the  defendant  to  he  informed  wherein  the 
workmanship  was  faulty,  or  the  material  fur- 
nished hy  hun  not  sucn  as  his  contract  re- 
quired; and  when,  by  specific  exception,  he 
pointed  out  the  want  of  more  specific  aver- 
ments and  sought  further  information  as  to  the 
many  facta  on  which  the  plaintiff  relied  for  a 
recovery,  he  should  not  have  heen  forced  to  go 
to  trial  until  this  information  was  given. 

The  special  exceptions  should  have  heen  sus- 
tained. 

The  petition  was  further  excepted  to  on  the 
ground  that  it  did  not  allege  that  an^  question 
of  defective  workmanship  or  material  was  at 
an^  time  submitted  to  and  decided  by  the  ar- 
chitects in  accordance  with  the  terms  of  the 
<x)ntract,  and  that  exception  was  overruled. 

The  petition  was  silent  as  to  whether  the  ar- 
chitects had  superintended  the  work  while  the 
house  was  in  course  of  construction,  as  was  it 
as  to  whether  the  architects  had  given  certifi- 
cates as  to  tlie  work  as  it  processed,  or  as  to 
whether  they  had  given  certificates  on  which 


the  final  payment  was  made  and  the  house  ac- 
cepted. 

All  these  facts,  however,  the  answer  alleged 
to  have  occurred,  and  if  the  petition  in  this  re- 
spect was  defective  the  issue  which  the  defend- 
ant desired  to  raise  was  presented  and  the  rul- 
ing of  the  court  on  the  exception  became  un- 
important. 

Many  witnesses  were  called  by  the  plaintiff, 
to  whom  he  propounded  the  general  question, 
whether  the  work  was  done  in  a  workmanlike 
mauDer  or  not 

The  answers  were  objected  to  on  the  ground 
that  the  contract  sued  upon  provides  that  all 
differences  as  to  the  quality  of  material  or 
workmanship  used  in  the  construction  of  said 
building  must  be  submitted  to  the  supervising 
architects,  Wahrenberger  &Beckmann,  for  de- 
cision, neither  party  having  the  right  to  appeal 
therefrom;  and  the  pleadings  do  not  charge 
that  said  supervising  architects  had  rendereid 
any  decision  thereon  by  fraud,  collusion,  or 
mistake,  through  gross  nei^lect  or  in  bad  faith, 
and  the  court  overruled  the  objections.  The 
admission  of  this  evidence  is  assigned  as  error. 

The  petition  contained  no  averment  that  the 
supervising  architects  in  paasing  on  the  work 
or  material,  or  in  accepting  the  work,  had  acted 
fraudulently,  collusivelv,  through  mistake, 
gross  neglect,  or  in  bad  faith;  nor  was  there 
any  averment  that  appellant  had  in  any  man- 
ner concealed  either  Imd  workmanship  or  ma- 
terial. 

Another  assignment  of  error  is  as  follows: 

"The  court  erred  in  rendering  judgment  for 
the  plaintiff  because  the  evidence  shows  that 


Architect  and  enfflneerdedsUmB  binding. 

Where  parties  agree  that  all  quefittons  relating  to 
the  quality,  quantity,  or  manner  of  oonstruotion 
-of  \rork  to  be  done  shall  be  decided  by  an  engineer 
in  charge  of  the  work,  and  that  his  decision  shall 
1)6  final  and  conclusive,  his  decision  cannot  be 
questioned  by  either  party,  except  for  fraud  or  such 
gross  mistake  as  would  neceerarily  imply  bad  faith 
^r  a  failure  to  exercise  an  honest  judgment.  Hot 
springs  R.  Co.  v,  Maher,  48  Ark.  682;  Stoee  v.  Heiss- 
ier.  8  West.  Rep.  445,  D»  IIL  488;  McMahon  v.  New 
York  ft  B.  R.  Co.  20  N.  Y.  468;  Delaware  ft  H.  Canal 
Go.  V.  Pa.  Goal  Go.  60  N.  Y.  264. 

The  determination  of  the  engineer  must  be  in 
accordance  with  the  contract.  His  measurements 
must  be  such  as  are  usually  enforced.  Galveston, 
H.  ft  8.  A.  B.  Go.  V.  Henry,  65  Tez.  685. 

When  it  is  provided  by  the  contract  that  the 
•owners  liability  should  cease  upon  a  default  by  the 
buflder,  determined  by  the  architect,  the  archi- 
tect's deoirion  on  the  question  of  default  binds  the 
builder.  Roberts  v.  Bury  Imp.  Gomrs.  L.  R.60L 
P.  310;  Wadswbrth  v.  Smith,  L.  R.  6  Q.  B.  832. 

Bven  a  fbrfeitare  of  what  is  due  on  prior  work 
may  be  thus  determined,  so  that  the  architects 
decision  Imposing  such  forfeiture  is  final.  Faunce 
V.  Burke,  16  Pa.  460;  1  Wharton,  Gont  702. 

Where,  under  the  agreement,  the  architect  was 
constituted  the  Judge  as  to  how  far  the  walls  of  the 
building  were  defective,  and  how  much  of  them 
should  be  taken  down,  and  his  decision  was  to  be 
binding  and  oondnsive  upon  both  parties,  the 
piaintur  would  be  justified  in  following  his  direc- 
tions in  this  respect.  Bennett  v.  Glatf  eldt,  8  West. 
Bep.«87,120in.l66. 

The  principal  is  not  bound  by  the  architect's  de- 
-cision  in  a  matter  not  within  the  architect's  range 
-or  authority.  Thus,  in  a  written  contract  to  fur- 
nish materials  and  build  a  house  according  to  defi- 

5  L.  R.  A, 


nite  plans  and  specifications,  materials  and  work 
to  be  accepted  by  a  certain  architect,  where  the 
contractor,  under  directions  of  the  architect,  did 
extra  work,  such  direction  and  approval  was  be* 
yond  the  scope  of  the  architects  agency,  and  the 
owner  was  not  Uable  thereupon.  Starkweather  v. 
Goodman,  48  Gonn.  101;  Downey  v.  O'Donnell,  86 
IlL4a. 

If  the  arbiter,  in  collusion  with  one  party,  decides 
improperly  in  tknor  of  the  other,  this  does  not  bind 
the  former.    TetE  v.  Butterfield,  64  Wis.  Z4Z, 

A  settlement  made  by  the  architect  collusively 
with  the  builder  will  not  bind  the  owner.    IhUL 

When  the  performance  of  the  architect's  duties 
is  made  impossible  by  the  vendee,  this  avoids  the 
contract.    Glarke  v.  Westrope,  18  G.  B.  766. 

Oert^/lcote  of  architect  a  condition  precedent. 

Where  the  defendant  had  covenanted  to  pay  the 
plaintifr  for  doing  the  carpenter's  work  of  certain 
houses,  when  he  diould  receiye  from  the  architect 
his  certificate  that  the  work  was  fully  and  com- 
pletely finished  according  to  the  specdficatlon  an* 
nexed  to  the  contract,  the  giving  of  the  certificate 
by  the  architect  was  a  condition  precedent,  the 
performance  of  which  must  be  averred  in  the  dec- 
laration in  an  action  brought  to  recover  payment 
for  the  work.  Smith  v.  Briggs,  8  Denio,  78;  Dela- 
ware ift  H.  Ganal  Go.  v.  Fa.  Goal  Go.  60  N.  Y.  266; 
Butier  V.  Tucker,  24  Wend.  447;  Smith  v.  Brady,  17 
N.  Y.  178;  Wyckofl  v.  Meyers,  44  N.  Y.  148;  Wangler 
v.Swift,90N.Y.88. 

The  certificate  must  be  exact  and  conform  to  th« 
condition.  Smith  v.  Briggs,  mpra;  1  Wharton, 
Gont.  792. 

A  certificate  furnished  by  the  arohlteot,  in  which 

he  stated  that  the  houses  were  finished  in  such  a 

manner  that  he  would  accept  them  if  he  were  the 

I  owner,  and  that  he  was  satisfied  as  to  the  work  and 

18 
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the  work  done  and  material  fuFDlshed  by  the 
defendant  Boettler  in  the  construction  of  plain- 
tiff's house  were  inspected  and  examined  from 
time  to  dmedurine  the  construction  of  said 
house  by  the  supermtendinff  architects.  Wah- 
renberger  &  Beckmann,  and  by  them  decided 
and  received  as  having  been  done  in  accord- 
ance with  the  contract  for  said  building. 
Their  decision  under  said  contract  being  fined, 
and  no  appeal  being  permitted  therefrom  by 
either  party,  judgment  should  have  been  for 
defendants."  * 

As  the  judgment  will  be  reversed  on  a 
ground  alreadv  noticed  in  |he  last  two  assign- 
ments, we  will  state,  without  considering  them 
separately,  what  we  understand  the  law  arising 
in  the  contract  to  be. 

There  can  be  no  doubt  that  the  architects 
were  the  representatives  of  the  appeUee,  of  his 
own  selection,  and  that  they  for  him  were  em- 
powered to  pass  upon  the  workmanship  and 


material  used,  to  accept  that  as  it  progressed' 
and  finally  for  him  to  accept  the  building. 

By  their  arbitrament  appellant  bouiHi  him- 
self to  submit,  and  they  were  empowered,  not 
only  to  supervise,  but  to  direct  and  control  ap- 
pellant in  the  use  of  material  and  also  in  the 
worlimanship. 

That  this  supervision,  direction  and  control 
was  to  begin  with  the  inception  of  the  work, 
and  follow  it  through  all  its  stages  until  the 
completion  of  the  house  and  its  acceptance,  ia 
manifest  from  the  contract  itself. 

The  evidence  shows  that  this  was  done,  and 
fails  to  show  that  any  defective  workmanship 
or  material,  if  there  was  either,  was  hidden  or 
in  any  manner  concealed. 

By  the  contract  appellee  bound  himself  to 
make  the  ultimate  payment  for  the  work  and 
material  "upon  the  final  completion  of  the  said 
buildine  and  the  acceptance  of  the  same  by  the 
party  oi  the  first  part  through  his  architects." 


materlaJs,  was  held  not  to  he  a  performanoe  of  the 
condition.    Smith  v.  Briggs,  nupra. 

Where  the  oerttfloate  of  the  promlsor^i  agent, 
that  .work  has  been  done  In  aooordanoe  with  the 
contract,  is  by  the  terms  of  the  contraot  prereq- 
uisite to  pajrment,  the  agents  refusal  to  give  the 
oertiflcate  is  no  defense  to  a  suit  for  payment,  if 
it  is  proved  that  the  work  wns  in  fact  done  in  ac- 
cordance with  the  contract.  Whelen  v.  Boyd,  4 
Cent.  Rep.  651, 114  Pa.  238. 

Where  the  evidence  shows  sufficiently  that  a 
demand  was  made  for  the  architect's  COTtlflcate, 
and  that  it  was  refused,  and  that  the  certificate 
.was  imreasonably  withheld  from  plaintUT.  it  dis- 
penees  with  its  productioi^.  Nolan  v.  Whitney,  88 
N.  Y.  648;  Bowery  Nat.  Bank  v.  New  York,  68  N« 
Y.  886;  Kiiigaley  v.  Brooklyn,  7  Abb.  N.  0.  SMB. 

It  is  otherwise  when  the  architect  in  collusion 
with  the  owner  refuses  to  give  the  certificate. 
Batterbury  v.  V  yse,  2  Hurlst.  &  0.  40;  Ludbrook  v. 
Barrett,  46  L.  J.  N.  &  a  P.  708,  cited  in  Leake, 
Oont.  2d  ed.  Add.*96;  Hudson  v.  McOftrtney«  88  Wis. 
881;  Sullivan  v.  Byrne,  10  8,  0. 128. 

A  clause  in  a  contract  for  construction  of  water- 
works, making  a  written  order  of  the  engineer  and 
trustees  necessary  to  authorise  any  extra  work,  is 
independent  of  a  clause  providing  that  the  trustees 
shall  have  the  right  to  make  any  alterations  in  the 
plan  of  the  work.  Wood  v.  Fort  Wayne,  119  U. 
a812(80L.ed.  416). 

Aeeeptanee  of  the  looffc 

If  defendant  [accepted  the  work,  plaintiff  is  en- 
titled to  recover.  Woodward  v.  Fuller,  80  N.  Y. 
812;  Heokmann  v.  Pinkney,  81 N.  Y.  211;  HcKenzie 
V.  Decker,  M  N.  Y.  650:  Mansfield  v.  New  York 
Cent.  &  H.  B.  B.  Go.  16  N.  Y.  Week.  Dig.  276;  Du- 
plex Safety  Boiler  Go.  v.  Garden,  2  dent.  Bep.  879, 
101 N.  Y.  887. 

If  imperfect  work  is  accepted,  the  contractor  is 
entitled  to  recover  what  it  is  reasonably  worth. 
Presby.  Church  v,  Hoopes,  A.  8.  C.  &  Paint  Go.  7 
Cent.  Bep.  432, 66  Md.  fiOS. 

Where  work  done  upon  another's  buflding  in  no 
respect  fulfills  the  purpose  contracted  for,  no  ac- 
ceptance thereof  will  be  implied  from  the  fact  of 
its  being  permitted  to  remain.    JZ>fd. 

The  use  of  a  building  partially  erected,*for  the 
purpose  of  its  completion,  is  not  an  acceptance  of 
work.  The  duty  to  pass  upon  does  not  arise  until 
its  completion.  Hayes  v.  Second  Baptist  Church, 
8  West.  Rep.  828, 88  Mo.  28S. 

Where  the  owner  has  assumed  control  and  exer- 
cised ownership  over  the  work,  it  is  an  implied  ac- 
ceptance which,  not  being  a  voluntary  expression 
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of  satisfaction  with  the  work  as  done,  does  not  pre-^ 
chide  a  counterclaim  for  damages  by  reason  of  de- 
fects in  the  work.  Yeats  v.  BaUentlne,  66  Mo.  680: 
2  Parsons,  Cont.  p.  2,  fi  6;  Thompson  v.  Allsman,  T 
Mo.  580;  Lee  v.  Ashbrook,  14  Mo.  979;  Marsh  v. 
Richards,  29  Mo.  105;  Lowe  v.  Sinklear,  27  Mo.  810; 
Lamb  v.  Brolaski,  88  Ma  58;  Creamer  v.  Bates,  4Sh 
Mo.  628. 

Submiaaion  to  arMtralbion. 

A  person  may  covenant  that  no  right  of  action 
shall  accrue  till  a  third  person  has  determined  dif- 
ferences that  may  arise  between  the  parties  to  the  - 
covenant  or  determined  the  measure  of  the  liability 
of  the  covenantor,  and  the  amount  to  which  the 
covenantee  shall  be  entitied.  Delaware  &  H.  Canal 
Co.  V.  Dubois,  15  Wend.  87;  Butierv.  Tucker,  24- 
Wend.  447;  Delaware  a;  H.  Canal  Co.  v.  Pa.  Coal  Co. 
60N.Y.264. 

No  right  to  money  earned  or  cause  of  action  ac- 
crues until  that  party*s  certificate  is  procured. 
Eirtiand  v.  Moore,  1  Cent.  Bep.  466, 40  N.  J.  Eq.  106. 

Under  an  agreement  in  a  buflding  contract  that 
the  work  done  by  the  contractor  shall  be  valued 
from  time  to  time  by  competent  persons,  the  owner 
may  name  the  architect  as  arbitrator  on  the  own* 
er*s  part.  Stoke  v.  McCullough  (Pa.)  1  Gent.  Bep. 
56. 

If  fraud  in  the  arbiter  can  ever  be  established  by 
proof  that  he  refused  to  certify  tiie  execution  of 
the  work  when  the  same  had  been  duly  and  prop- 
erly performed,  it  can  only  be  in  those  cases  where 
the  refusal  is  shown  to  have  been  grossly  and  pal- 
pably perverse,  oppressive,  and  unjust,— so  much 
so  that  the  mcerence  of  bad  faith  and  dishonesty 
would  at  once  arise  when  the  fiicts  are  known.  Tets 
V.  Butterfleld,  64  Wia.  247;  Leake,  Cont.  2d  ed.  640; 
Benjamin,  Sales,  8d  Am.  ed.  8  675;  Morgan  v.  Bimie, 
9  Blng.  672;  Grafton  v.  Bastem  Counties  B.  Co.  6 
Exoh.  699;  Clarke  v.  Watson,  IB  G.  B.  N.  a  278; 
Gtoodyear  v.  Weymouth,  1  Har.  &  Ruth^67,  85  L.  J. 
C.  P.  12;  Ferguson  v.  Oalt,  28  U.  a  a  P.  66;  Schenke 
V.  BoweU,  7  Daly,  286;  Smith  v.  Brtggs,  8  Denio,  78; 
Whiteman  v.  New  York,  21  Htm,  117 :  North  Leba- 
non R.  GO.V.  McGrann,  88  Pa.  580;  Reynolds  v.  Cald- 
well, 51  Pa.  286;  O'BeOly  v.  Kerns,  52  Pa.  214;  Condon 
V.  South  Side  B.  Go.  U  Gratt  802;  LuU  v.  Kort  84 
IIL  285;  Bean  v.  Mflter,  69  Ma  884;  Wharton,  Cont. 
791. 

In  an  action  by  a  contractor  to  recover  a  balance 
due,  he  is  not  entitied  to  recover  for  extra  work 
and  materials,  when  the  contract  provides  that 
claims  for  ext  ras  should  be  submitted  to  arbitration 
and  plaintiff  has  made  no  offer  or  request  so  to  sub- 
mit them.    Scammon  v.  Denio,  72  CaL  393. 

The  failure  of  both  parties  to  invoke  arbitration 
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Bailding  contracts  in  which  it  is  provided 
ttiat  the  owner  shall  not  he  liable  to  the  builder 
nntil  the  work  has  been  approved  by  an  archi- 
tect are  valid,  and,  in  the  absence  of  collusion  or 
fraud  on  the  part  of  the  architect,  or  fraud  on 
the  pert  of  the  builder  whereby  the  architect  is 
misled,  ought  to  be  enforced. 

"The  owner  has  no  right  to  complain,  since 
the  architect  was  selected  by  him,  and  charged 
by  him  with  this  very  power;  the  builder  has 
no  right  to  complain  since  he  took  the  work  on 
this  very  condition."    Wharton,  Gont.  594. 

The  contention  between  the  parties  in  this 
case  seems  to  be  this: 

Appellant  contends  that  the  appellee  is  bound 
by  the  certificates  given  by  the  architects  pend- 
ing the  work  and  at  its  completion,  and  that 
the  latter  cannot  now  be  heard  to  say  that  the 
work  and  material  were  not  in  accordance  with 
the  contract;  while  the  appellee  contends  that 
he  is  not  bound  by  the  certificates  of  the  ar- 
chitects in  reference  to  any  matter  about  which 


there  was  not  an  actual  controv^y  submitted 
to  and  decided  by  them;  or  it  may  be  that  he 
holds  that  the  opinion  of  the  architects  after 
once  in  good  faith  given,  and  the  work  and  ma- 
terial thereby  approved  and  accepted,  is  open  to 
revision  ana  may  be  controllecf  by  their  evi- 
dence given  on  the  trial 

Looking  to  Uie  entire  contract,  we  are  of 
opinion  that  it  was  not  necessary  that  an  actual 
controversy  should  have  ezistea  and  have  been 
decided  by  the  architects  to  make  their  decision 
binding  between  the  parties. 

The  owner  did  not  undertake  to  supervise  the 
work  himself  and  to  raise  objections  to  work- 
manship or  material,  but  selected  persons  of 
skill  and  experience  to  do  this  for  him,  and 
those  persons  were  made  the  arbiters  and  neo 
essarily  in  the  discharge  of  their  duty  to  their 
employer  were  compelled  from  time  to  time 
to  pass  upon  the  workmanship  and  material. 

Their  certificates  given  from  time  to  time  and 
at  the  completion  and  acceptance  of  the  work 


lenders  the  arbitration  olause  In  the  contract  im- 
material. Smith  V.  Alker,  2  Cent.  Bep.  901, 1(S  N. 
T.87. 

Domoges  recovcrdbU  hy  contixustor  on  breach  of  eon- 
tract, 

A  person  who  has  been  stopped  in  the  perform- 
ance of  a  contract  by  the  def  aolt  or  by  the  direc- 
tion of  his  employer  is  entitled  to  compensation 
for  the  losses  he  sustains;  but  not  to  the  grom 
amount  he  would  have  received  from  his  employer 
had  the  contract  been  foltUled.  Porter  v.  Burlcett, 
66  Tex.  883. 

The  contractor  may  recover,  in  addition  to  the 
contract  price,  damages  foe  extra  work  and  delay 
occasioned  by  the  defendants  to  which  the  contract- 
or has  not  consented  and  which  he  has  not  waived. 
Louisville  &  N.  B.  Co.  v.  HoUerbaoh,  8  West.  Rep. 
8U,  105  Ind.  187. 

Absence  of  authority  to  engineer  to  allow  for  ex- 
tra work  does  not  deprive  contractor  of  right  to 
compensation  for  work  done  by  subsequent  au- 
thori^.  McGronn  v.  Pittsburgh  a;  L.  EL  B.  Go.  2 
Ctent  Rep.  665,  111  Pa.  171. 

Where  there  is  a  special  agreement  for  building  a 
house,  and  some  alterations  or  additions  are  made, 
the  special  agreement  shall,  notwithstanding,  be 
eonsidered  as  subsisting  as  far  as  it  can  be  traced. 
Bank  of  Columbia  v.  Patterson,  11 U.  S.  7  Cranoh, 
m  (8  L.  ed.  851). 

Acquiescence  in  a  change  of  the  dimensions  of  a 
bonding  may  be  shown  by  the  party  being  present 
and  not  objecting,  and  by  his  declarations.  Swain 
T.  Seamens,  76  IT.  &  9  WaU.  26i  (19  L.  ed.  654). 

On  the  breach  of  an  executory  contract  for  erect- 
ing a  building,  the  contractor  may  recover  as  dam- 
ages the  profits  he  would  have  realized  tf  he  had 
been  allowed  to  complete  the  contract;  and  the 
difference  between  the  oos<^  of  executing  the  con- 
tract and  the  contract  price  furnishes  the  means  of 
estimating  such  damages.  Boyd  v.  Meighan,  8  Cent. 
Bep.  689, 48  N.  J.  L.  404. 

Such  person  may  recover  the  natural  and  prob- 
able profits  his  contract  would  have  yielded  him, 
when  they  are  certain,  and  not  contingent,  specu- 
lative or  remote.  Porter  v.  Burkett,  65  Tex.  888; 
Blrst  Nat.  Bank  v.  Thurman,  69  Iowa,  606. 

The  law  does  not  favor  or  permit  any  mere  con- 
jectural, speculative,  or  general  damages,  or  dam- 
ages in  the  way  of  mere  prospective  profits.  At- 
kinson V.  3Ior8e.  5  West.  Bep.  990, 68  Mich.  276. 
^  What  damages  are  too  speculative  is  for  the 
eourt,  and  not  for  the  Jury,  to  decide.  KiasiaBippi 
4  R.  B.  Boom  Co.  v.  Prince,  84  Minn.  71. 
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Becovery  in  indebitatus  assumpsit. 

Although  there  may  have  been  a  special  contract, 
yet  if  it  has  been  fully  performed  and  nothiug  re- 
mains to  be  done  excepit  for  defendant  to  pay,  and 
the  plaintiff  to  receive,  the  balance  due  for  such 
performance  according  to  its  terms,  the  plaintiff, 
without  averring  the  contract  audits  performance, 
may  recover  the  same  on  allegations  similar  to  the 
common  counts  in  indebttatue  anumpsU.  Mansur 
V.  Botts,  80  Mo.  661;  Fox  v.  Pullman  Palace  Car  Co. 
16  Mo.  App.  128;  Crump  v.  Bebstock,  2  West. 
Bep.  411,  20  Mo.  App.  87;  Jonas  v.  King,  81  Ala. 
286. 

Under  a  petition  which  sets  up  the  performance 
of  the  services  by  an  architect,  under  an  oral  con- 
tract for  an  agreed  price,  and  which  avers  the  rea- 
sonable value  of  such  services,  not  in  excess  of  the 
contract  price,  the  plaintiff  may  give  evidence  of 
the  reasonable  value  of  such  services.  A  price  less 
than  that  agreed  upon  may  be  recovered,  if  it  is 
proved.  Legg  v.  Gerardi,  6  West.  Bep.  94, 28  Mo. 
App.  149. 

After  breach  of  a  building  contract  by  the  own- 
er, a  contractor  may  recover  the  reasonable  value 
of  the  work  done,  regardless  of  the  contract,  or  he 
may  recover  the  damages  for  the  breach.  Ahern 
V.  Boyoe,  2  West  Bep.  405, 19  Mo.  App.  662. 

A  contractor  prevented  from  completing  his  Job 
may  waive  his  action  for  damages,  and  sue  for  the 
value  of  the  work  done  and  materials  furnished, 
and  is  not  restricted  to  a  pro  rata  share  of  the  con- 
tract price.  Ehrlich  v.  ^tna  L.  Ins.  Co.  4  West. 
Bep.  40,88  Mo.  249. 

One  who  has  performed  part  of  his  contract,  and 
has  been  prevented  from  full  performance  by  the 
failure  of  the  other  party,  may  receive  compensa- 
tion for  the  work  actually  done.  Chicago  v.  TiUey, 
108U.  8.146  (26  L.  ed.  871). 

The  contractor  may  recover  the  reasonable  value 
of  his  labor  and  material  furnished  under  a  build- 
ing contract, 'unperformed,  even  although  he  was 
guilty  of  a  breach  of  the  contract,  not  exceeding 
the  contract  price,  less  the  damage  sustained  by  the 
owner  by  reason  of  the  breach.   Ahem  v.  Boyce, 

A  party  may  sue  under  a  quantvan  meruit  and  up- 
on the  trial  prove  an  express  contract.  Suits  v. 
Taylor,  2  West.  Bep.  570, 80  Mo.  App.  166. 

But  extension  of  time  to  complete  a  contract  and 
partial  alteration  in  the  work  to  be  done  do  not  au- 
thorize the  oontractor  to  abandon  the  contract  and 
sue  for  the  value  of  the  work.  Hayes  v.  Second 
Baptist  Chur^^h,  8  West.  Bep.  820, 88  Mo.  286. 
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decisioDirtbat  the  house  "was  buflt  in  ac- 
cordance with  the  contract;  and  in  the  absence 
of  bad  faith  on  the  part  of  the  architeclB  or  of 
concealment  of  defects  in  the  workmanship  or 
material  by  the  builder,  their  decision,  thus 
made,  ought  to  be  held  binding  upon  the  par- 
ties. 

The  architects  selected  by  appeUee  were 
skilled  persons,  who  under  the  contract,  for 
the  benefit  of  the  owner,  were  ^ven  the  right 
to  supervise,  direct  and  conlrof,  and  this  they 
did  and,  by  their  certificates,  in  effect  declared 
that  the  workmanship  and  material  were  inaq- 
cordance  with  the  contract 

The  right  of  the  builder  to  exercise  his  own 
Judgment  was  subordinated  to  the  judgment  of 
the  architects,  to  whom  power  was  given  to 
determine  what  was  proper  workmanship  or 
fit  material,  and  what  the  specifications,  plans, 
and  details  embraced  in  the  contract  required 
for  its  fulfillment. 

They  were  made  the  jud^'of 'all  these  mat- 
ters, and  if  the  workmajiship  or  material  were 
not  such  as  other  architects  might  declare  were 
necessary  to  the  fulfillment  of  the  contract,  still, 
as  between  the  parties  to  it,  the  chosen  archi- 
tects were  made  the  sole  arbiters. 

In  OmaTui  v.  Hammond,  94  U.  S.  08  [34  L. 
ed.  70],  it  appeared  that  a  city  entered  mto  a 
contract  for  the  construction  of  certain  public 
wells,  which  provided  that  they  should  "be 
completed  under  the  supervision  and  to  the 
satisfaction  of  the  chief  engineer  of  the  fire 
department  of  the  city/'  and  were  to  be  paid 


for  "upon  the  report  of  said  officer  beins  made 
to  the  council  or  said  city,  showing  that  the 
wells  are  completed  and  satisfactory;'*  and  it 
was  held  that  Uie  action  of  the  engineer  in  fin* 
ally  acccptinj^  the  wells  was  an  announcement 
of  his  decision  that  the  terms  of  the  contract 
had  been  complied  with  and  was  binding  oo 
the  city. 

In  Kane  v.  WiUan  dt  ff.  Stone  Oo.  89  Ohio 
St.  1,  work  TTRH  performed  on  a  building  un- 
der a  contract  whldi  made  the  work  subject  to 
the  approval  of  an  architect  employed  by  the 
owner,  and  it  was  held,  not  only  that  the  decis- 
ion of  the  architect  made  in  good  faith  and 
without  concealment  of  defects  by  the  builder 
would  be  binding  on  the  owner,  but  that  the 
approval  of  the  work  by  the  architect  might  be 
presumed  if  he  failed  to  make  objection  to  it. 

The  rule  applicable  to  this  class  of  cases  is 
stated  in  the  following  cases.  KiMberg  v.  U, 
8.  97  U.  8.  898  [24  L.  ed.  1106];  Sweeney  v,  U. 
8. 109  U.  S.  618  [27  L.  ed.  1053];  Martinsburg 
&  P.  jB.  Co.  v.  March,  114  U.  S.  549  [29  L.  ed, 
255];  (yReiUy  v.  Emms,  52  Pa.  217;  LuU  v. 
Korf,  84  111.  226;  Condon  v.  South  Side  B,  Co. 
14  Gratt.  808;  Hud»n  v.  McCartney,  38  Wis. 
882. 

The  other  assignments  need  not  be  consid- 
ered, and  from  what  has  been  said  the  parties 
will  understand  what  the  real  questions  to  be 
tried  are,  and  the  rules  applicalHe  thereto. 

The  jtidgment  of  the  court  bdow  will  he  ra- 
f>er9ed,  and  the  cause  remanded,  and  it  U  eooT^ 
dered. 
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Louisa  M.  BOONE  ei  al,  Appte,, 

V, 

Robert  D.  CLARK  et  al. 

(.-.  DL.— ) 

1.  Where  it  pnrchaeer  of  land  executes 
a  deed  of  trusty  to  secure  the  purchase  price, 
the  relation  between  the  vendor  and  purchaser  is 
that  of  creditor  and  principal  debtor,  and  the 


creditor  Is  entitled  to  a  decree  for  such  sum  as : 
mains  unpaid,  with  the  advances  made  to  pre* 
serve  the  mortgaged  estate. 

8.  Where  such  purchaser  platted  the 
land  into  blodoi  and  lots»  which  he  sold  to 
various  parties,  who  ffave  bonds  and  notes  to  se- 
cure the  purchase  price  thereof,  taldnir  releases 
from  the  trustee  in  the  trust  deed,  which  Fsourl- 
ties  were  deposited  with  the  vendor,  but  were 
afterward  returned  to  the  vendee,  they  were  not 


NOTB.— Purc7ki80r  of  mortgoifed  land  liaible  for 

mortgage  dtbL 

Taldng  title  to  mortgaired  premises  by  convey- 
ance which  declares  that  they  are  conveyed  subject 
to  the  mortgrage,  followed  by  actual  possession, 
makes  the  purchaser  liable  for  the  pa2nnent  of  the 
mortgage,  and  a  court  of  equity  will  compel  him  to 
make  such  payment.  Smith  v.  Johnson,  Hill  A  D. 
243;  Andrews  v.  Wolcott,  16  Barb.  28;  Cumberland 
V.  Oodrington,  3  Johns.  Ch.  229;  Waring  v.  Ward,  7 
Ves.  Jr.  837;  Halaey  v.  Beed,  0  Paige,  446;  Dorr  v. 
Peters,  8  Edw.  Ch.  188. 

This  Is  so  unless  there  be  something  to  indicate  a 
different  intention.  Minor  v.  Terry,  6  How.  Pr.  212; 
Curtis  V.  Tyler,  0  Paige,  482;  Halsey  v.  Beed,  supra; 
Jumel  V.  Jumel,  7  Paige,  G91. 

The  only  effect  of  the  assumption  of  the  mortgage 
by  the  purchaser  was  to  make  him  surety  for  the 
mortgagor,  and  personaUy  liable  for  the  payment 
of  the  debt  of  the  latter  to  the  holder  of  the  mort- 
gage. Hartley  v.  Tatham,  26  How.  Pr.  162, 1  Bobt. 
280;  Bussell  v.  Plstor,  7N.  Y.  171;  Cornell  v.  Presoott, 
2  Barb.  16;  Cox  v.  Wheeler,  7  Paige,  248;  Hartley  v. 
Harrison,  24  N.  Y.  171;  Halsey  v.  Beed,  m]^a;  Blyer 
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V.  Monholland,  2  Sandf.  Ch.  478;  Hlgman  v.  Stewart, 
88  Mich.  623. 

Even  a  verbal  promise  by  the  grantee  creates  a 
personal  liability.    See  8  Pom.  Bq.  Jur.  191. 

The  agreement  by  the  vendee  to  assume  the  bond 
and  mortgage  as  part  of  the  consideration  of  t^ 
conveyance  is  an  agreement  to  indemnify  the 
mortgagor  against  the  payment  of  the  mortgage 
debt  Blddel  v.  Brizzolara,  64  Gal.  859;  Gilbert  v. 
A  verlll,  16  Barb.  28;  Kinney  v.  McCullough,  1  Sandf. 
Ch.  876;  Blgelow  v.  Bush,  6  Paige,  348. 

Although  the  arrangement  does  not  discharge  the 
grantor  from  liability  to  the  lien  creditor,  who  is 
no  party  to  it,  yeU  as  between  the  errantor  and  the 
grantee  who  has  l^us  assumed  the  debt,  the  gran- 
tor is  a  mere  surety.  Snyder  v.  Summers,  1  Lea, 
684, 27  Am.  Bep. 781;  Gamsey  v.  Boger8,47N.  Y.289, 
7  Am.  Bep.  440;  Corbett  v.  Waterman.  11  Iowa,  86; 
Hebert  v.  Doussan,  8  La.  Ann.  267;  Flagg  v.  Mun- 
ger,  9  N.  Y.  489;  Flagg  v.  Thurber,  14  Barb.  201; 
Northrop  v.  Hill,  CT  N.  Y.  351. 
'  And  if  the  mortgagor  then  payn  off  the  mortgage, 
he  may  preserve  Its  lien  alive  as  a  security  against 
the  land  for  his  own  reimbursement.   Stlllman  v. 
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chargeable  affainat  the  mortgage  debt  of  the 
▼eodee  of  the  land. 


8*  Wliere  it  is  not  ghown  that  any  of  the 

I  of  the  blocks  and  lota  dealt  upon 
le  faith  of  auob  aeouiitlee,  or  that  they  altered 
their  position  In  oonaeqnenoe  of  such  securities 
being  In  the  hands  of  the  mortgagee,  the  btirden 
is  on  them  to  show  payment  or  su^  a  state  of 
faota  as  would  estop  the  mortgagee  from  fore- 
closing the  mortgage  giyen  for  the  unpaid  pur- 
chase price  of  the  land. 
4*  Where  there  are  two  eredltors  stand- 
ill^  in  equal  ieqnity*  one  of  whom  has  secu- 
rity upon  two  funds  and  the  other  upon  only  one 
of  the  two,  the  former  is  required  to  proceed  pri- 
marily against  the  fund  upon  which  the  latter 
has  no  claim,  and  to  shape  his  remedy  so  as  to 
preserve,  if  possible,  the  equity  of  the  one  whose 
Hen  extends  to  but  one  fund. 

6.  Bnt  this  prindple  does  not  apply 

where  a  creditor  has  a  lieu  upon  two  funds  be- 
longing to  two  separate  debtors,  and  a  creditor  of 
one  of  the  debtors  has  a  lien  upon  one  of  the 
funds;  nor  does  it  apply  as  between  creditor  and 
debtor;  nor  wlU  it  be  applied  to  the  injury  of  the 
prior  creditor,  or  so  as  to  delay  him,  or  prevent 
him  from  realizing  his  whole  debt,  or  so  as  to  im- 
pair his  security. 

6*  So  a  ereditorhavingf  a  Judgment  lien 

upon  several  paroels  of  property,  part  of  which 
has  been  taken  in  satisfaction  of  a  junior  judg- 
ment, or  purchased  bona  fide  from  the  judgment 
debtor,  leaving  a  portion  free  from  junior  incum- 
brance, or  unsold,  the  prior  judgment  creditor 
must  first  resort  to  the  latter  fund  for  satisf ac- 
tion. 
7*  Ihca8eofsaeeessiwemort^affeeB»and 
as  between  a  mortgagee  and  subsequent  bona  fide 


purchasers  from  the  mortgagor  of  the  mortgaged 
estate,  the  subsequent  mortgagee  or  purchaser 
may  insist  that  the  portion  of  the  estate  retained 
by  the  mortgagor  shall  first  be  subject  to  the 
mortgage  debt,  and  that  the  interests  of  subse- 
quent mortgagees  or  purchasers  shall  be  liable  in 
the  inverse  order  of  alienation. 

8.  The  interest  or  estate  remaining  in 
the  mortgagor  is  but  the  equity  of  redemp- 
tion, and  asecond  mortgagee  or  subsequent  judg- 
ment creditor  only  acquires  a  lien  thereon  sub- 
ject to  the  rights  of  the  holder  of  the  first  mort- 
gage debt. 

9.  Where  a  part  only  of  the  mortgagor's 
equity  has  passed  from  him  by  sale  under 
execution,  the  mortgagee's  right  of  foreclosure 
will  be  limited  to  such  amount  as  may  equitably 
be  enforced  against  such  parcel. 

10.  The  record  ofa  subsequent  Sdeed  or 
mortgage  is  not  notice  to  the  prloi/  mortgagee; 
nor  is  a  prior  mortgagee  required  to  search  the 
records  from  time  to  time  to  see  whether  other 
incumbrances  have  been  put  on  the  land;  and  one 
interested  in  the  equity  as  subsequent  purchaser, 
mortgagee,  or  lienor,  to  protect  himself  must 
bring  liome  to  the  first  mortgagee  actual  notice 
of  his  equities. 

1 1.  Where  a  part  of  the  first-mortgage 
premises  has  been  released  without  actual 
notice  of  the  rights  of  second  mortgagees  or  of 
purchasers  of  the  mortgagor's  equity,  such  sec- 
ond mortgagees  or  purchasers  cannot  complain  of 
the  enforcement  of  the  prior  mortgage. 

18.  If  itha  mortgagee  with  actual  no- 
tice of  successive  alienations  of  parts  of  the 
mortgaged  premises  releases  from  the  mortgage 
that  portion  of  the  premises  primarily  liable,  ha 


StOlman,  Zi  K.  J.  Eq.  126:  Halsey  v.  Beed,  mpra; 
Kinnear  v.  Lowell,  di  Me.  290;  Fletcher  v.  Chase,  16 
N.  H.  88;  Robinson  v.  Leavitt,  7  N.  H.  78;  Funk  v. 
If cBeynolds,  88  Dl.  481;  Baker  v.  Terrell,  8  Minn.  196; 
2  Pom.  Eq.  Jur.  264. 

A  purchaser  of  a  portion  of  mortgaged  premises, 
who  assumes  the  payment  of  a  proportionate  share 
of  the  mortgage  debt,  is  to  that  extent  liable  as  the 
purchaser  of  the  whole  property.  Snyder  v.  Sum* 
mers,  ILea,  684, 27  Am.  Bep.  782:  Torrey  v.  Bank  of 
Orleans,  9  Paige,  649. 

If  the  vendee  agrees  to  pay  the  lien  or  his  ratable 
share  of  it,  or  withholds  so  much  of  the  purchase 
money  to  meet  such  payment,  he  clearly  has  no 
claim  to  exoneration,  nor  can  his  own  Judgment 
creditor  claim  higher  rights.  Ziegler  v.  Long,  2 
Watts,  206;  Bmner*s  App.  7  Watts  &  S.  200:  Be  Mc- 
GiQ,  6  Pa.  Mi  Dunn  v.  Olney,  14  Pa.  223;  Carpenter 
V.  Koons,  20  Pa.  222;  Beddow  v.  Dewitt,  48  Pa.  826. 

A  conveyance  of  half  the  mortgaged  premises 
does  not  create  a  personal  liability  to  pay  half  the 
mortgage  debL    Murray  v.  Smith,  1  Duer,  412. 

The  liability  of  a  grantee,  who  accepts  a  convey- 
ance by  the  terms  of  which  he  assumes  the  payment 
of  an  existing  mortgage  upon  the  land,  to  respond 
directly  to  the  mortgagee  for  a  deficiency,  in  case 
of  a  f  oreoloeure  and  sale,  was  first  adjudged  in  New 
York  in  Gamaey  v.  Rogers,  47  N.  Y.  286, 7  Am.  Rep. 
441;  Pmden  v.  WUliams,  26  N.  J.  Eq.  212;  Marsh  v. 
Pike,  10  Paige,  607;  Cornell  v.  Presoott,  2  Barb.  16; 
Blyer  v.  Monholland,  2  Sandf.  Oh.  478. 

Bdalion  of  vendor  and  vendee  as  prfnefpoi  and 

aurety. 

When  a  grantee  covenants  to  pay  a  mortgage  on 
the  granted  premises,  executed  by  the  grantor,  the 
relation  of  principal  and  surety  arises;  and  an  ex- 
tension by  the  mortgagee  of  the  time  of  payment 
of  the  mortgage,  without  the  mortgagor's  consent, 
5L.R.A 


releases  the  grantor  irom.  personal  liability.  Oalvo 
V.  Davies,  78  N.  Y.  215,  20  Am.  Rep.  IBl;  Crafts  v« 
Mott,  4N.  Y.  606;  Marsh  v.  Pike,  1  Sandf.  Ch.  210. 

If  a  mortgagor  conveys  part  of  the  mortgaged 
premises  subject  to  the  whole  mortgage,  the  part 
sold  is  first  liable  for  the  debt,  i,  e.,  it  becomes  the 
principal  debtor;  and  the  mortgagee  must  exhaust 
it  before  he  can  seek  other  property  of  the  mort- 
gagor, who  has  become  in  equity  the  surety.  Col- 
grove  v.  Tallman,  07N.  Y.  08. 

A  gran^  of  real  estate,  the  deed  of  conveyance 
to  whom  contains  a  stipulation  for  his  assumption 
of  a  debt  secured  by  the  mortgage  thereon,  which 
debt  his  grantor  is  personally  bound  to  pay.becomes 
by  acceptance  of  the  deed  personally  bound  to  the 
mortgfige  creditors,  and  as  between  such  grantee 
and  Us  grantor  the  former  becomes  the  principal 
debtor,  while  the  latter  becomes  the  surety.  Ellis 
V.  Johnson,  06  Ind.  888;  McDill  v.  Ounn,  48  Ind.  815; 
Josselyn  v.  Edwards,  57  Ind.  212;  Hoffman  v.  Rick, 
58  Ind.  118;  Smith  v.  Ostermeyer,  68  Ind.  482;  Hill  v. 
Minor,  70  Ind.  48;  Figart  v.  Halderman,  76  Ind.  564; 
Torrey  v.  Bank  of  Orleans,  0  Paige,  640;  Brewer  v. 
Maurer,  88  Ohio  St.  543,  48  Am.  Rep.  488;  Huyler  v. 
Atwood,  26  N.  J.  Eq.  604;  Pike  v.  Brown,  7  Cush.  188; 
Man  waring  v.  Powell,  40  Mich.  871;  Thayer  v.  Tor- 
rey, 87N.  J.  L.  880;  Comstock  v.  Drohan,  71  N.  Y.  9; 
Miller  V.  Thompson,  84  Mich.  10;  Helm  v.  Vogel,  00 
Mo.  620;  Fitzgerald  v.  Barker,  70  Mo.  685;  Bassett  v. 
Bradley,  48  Conn.  226;  Bramanv.  Dowse,  12  Cush. 
227;  Tichenor  v.  l)odd,  4  N.  J.  Eq.  454;  Vrooman  v. 
Turner,  00  N.  Y.  282. 

Where  a  mortgagor  sells  a  portion  of  the  mort- 
gaged premises,  and  in  the  deed  of  conveyance 
expresses  that  the  same  is  **  subject  to  the  payment 
by  the  said  grantee  of  all  existing  liens  upon  said 
premises,**  the  effect  of  this  charge  is  to  make  the 
part  so  conveyed  the  principal  debtor  for  a  propor- 
tionate part  of  the  mortgage  debt,  and  themort- 
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thereby  releams  pro  tanto  the  portion  aeoondarily 
UaUe. 

18.  When  the  ukortgtLge  is  soii^ht  to  be 
enforced*  it  is  not  necessaxy  for  tne  owner  of 
the  portion  aeoondarily  liable  to  resort  to  a  cross- 
bill to  enforce  his  claim  for  an  abatement  of  bis 
liability  to  the  extent  of  the  value  of  that  portion 
which  should  have  been  made  the  primary  fund; 
for  it  is  the  common  practice  to  afford  this  char- 
acter of  relief  upon  answer. 

14*  Although  the  mortg^ag^r  eannot 
plat  the  mortg^ag^ed  premises  without  the 
assent  of  the  mortt^agee,  and  donate  streets,  al- 
leys and  grounds  to  the  public,  yet  a  purchaser 
of  a  part  of  such  platted  premises,  as  also  Junior 
mortgagees  and  Judgment  creditors  with  liens  on 
portions  of  the  platted  premises,  are  estopped 

,  from  Insisting  that  the  portions  embraced  in  the 
platted  streets,  etc.,  shall  be  regarded  and  treated 
as  premises  released  and  the  value  thereof  credit- 
ed upon  the  mortgage  debt;  since  in  such  case 
the  assent  of  the  mortgagee  will  be  implied  from 
his  act  In  accepting  a  stipulated  sum  per  lot  and 
executing  releases  therefor. 

15*  Where  the  pnrehaser  of  lots  paid 
their  flill  valaOv  which  was  turned  over  to 
the. holders  of  the  original  mortgage  Indebtedness, 
such  lots  were  released,  in  accordance  with  the 
trust  deed,  from  the  operation  of  that  instrument; 
but  in  respect  to  the  remaining  lots  of  the  block 
the  court  was  Justified  in  Inoludiog  them  in  the 
decree  by  the  designation  of  *^inreleased  lots," 
and  in  holding  them  primarily  liable  for  the  pay- 
ment of  the  original  mortgage  indebtedness. 

16*  Where  certain  parties  entered  into 
an  ag^reement  to  purchase  land  for  the  pur- 
pose ot  sole,  and  the  acquisition  of  profits,  simply 
as  an  aiUcle  of  commerce  and  for  speculation,  a 


court  of  equity  would  regard  the  land  as  personal 
property  among  the  partners  interested  in  tiie 
profits. 

17.  Theassifi^neeofahalf  interest  of  a 
partner  under  such  an  agreement  takes  a  half 
interest  in  the  profits,  if  any,  to  be  derived  from  a 
sale  of  the  lands  purchased,  charged  with  the 
payment  of  the  unpaid  purchase  money,  but  no 
interest  in  the  land  itself. 

18*  A  mortg^agee*  to  protect  his  inter- 
ests* has  a  rig^ht  to  pay  taxes  assessed 
against  the  mortgaged  premises;  and  others  who 
acquire  a  title  or  interest  in  the  land  subject  to 
sudi  morigags  cannot  question  his  right  to  pay 
the  taxes  and  have  them  included  in  his  decree  of 
foreclosure. 

19.  Where  the  mortg^ag^ee  retains  the 
legal  title  and  the  larger  part  of  the  equitable 
interest,  he  may  foreclose  the  mortgage  in  his 
own  name,  although  a  portion  of  the  mortgage 
debt  has  been  transferred  to  another.  Such  as- 
signee consenting  to  the  decree  is  estopped  else- 
where from  olaiming  under  the  mortgage. 

20.  Conditions  subsequent  are  not  fla- 
vored in  law*  Unless  the  Intent  is  clear  they 
will  be  construed  as  covenants  rather  than  condi- 
tions subsequent,  and  no  one  except  tiie  original 
grantor,  his  heirs  or  devisees,  can  take  advantage 
of  a  condition  subsequent. 

21*  Where  a  mortg^ag^r  of  land  con- 
veyed a  strip  to  a  railroad  company  for  a 
right  of  way,  upon  condition  of  its  being  used  at 
a  certain  grade,  subsequent  grantees  of  such  por- 
tion of  the  land  whereon  was  this  right  of  way 
could  not  ^sist  upon  a  forfeiture  of  the  right  of 
way  for  a  breach  of  condition  to  maintain  its 
track  on  the  designated  level. 


gaffor  a  surety  only.  Hoy  v.  BramhaU,  19  N.  J. 
Eq.  670;  Bentley  v.  Vanderheyden,  36  N.  Y.  eSO; 
Cherry  v.  Monro,  2  Barb.  Ch.  (US;  Calvo  v.  Davles, 
73  N.  Y.2U,  216;  Marshall  v.  Davies,  78  N.  Y.414,  420, 
421;  Ayers  v.  Dixon,  78  N.  Y.  818,  883;  Bussell  v. 
Pistor,  7  N.  Y.  171;  Atlantic  Dock  Oo,  v.  Leavitt,  54 
N.  Y.  35;  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  253; 
Burr  v.  Boers,  24  N.  Y.  178;  Belmont  v.  .Coman,  22 
N.  Y.  438;  Trotter  v.  Hughes,  12  N.  Y.  74;  Comstock 
V.  Drohan,  8  Hun,  878;  Mills  v.  Watson,  1  Sweeny, 
874;  Beubens  v.  Prindle,  44  Barb.  836;  Gilbert  v. 
Averill,  16  Barb.  20;  Andrews  v.  Wolcott,  16  Barb. 
21;  Blyer  v.  Monholland,  2  Sandf .  Ch.  478;  Wales  v. 
Sherwood,  52  How.  Pr.  413;  Townsend  Sav.  Bank  v. 
Munson,  47  Conn.  800;  Waters  v.  Hubbard,  44  Conn. 
840;  Huyler  v.  Atwood,  26  N.  J.  Eq.  604;  Bisk  v. 
Hoffman,  60  Ind.  137;  Lilly  v.  Palmer,  61  HI.  381; 
Thompson  v.  Bertram,  14  Iowa,  476;  Corbett  v. 
Waterman,  11  Iowa,  86. 

Where  the  deed  shows  an  Intent  to  assume  the 
mortgage,  its  acceptance  consummates  the  assump- 
tion and  creates  a  personal  iiabiiity.  King  v.  Wiiite- 
ly,  10  Paige,  465. 

Where  the  consideration  is  expressed  in  the  con- 
veyance no  proof  of  its  actual  payment  need  be 
given,  and  though  the  amount  be  merely  nominal 
that  is  sufficient.  Webster  v.  Van  Steenbergh,  40 
Barb.  216;  Tuttle  v.  Jackson,  6  Wend.  226;  WilUam- 
Bon  V.  Brown,  16  N.  Y.  854. 

The  covenant  to  pay  off  and  discharge  the  mort- 
gages is  a  covenant  running  with  the  title.  Wiloox 
V.  Campbell,  85  Hun,  267;  Bussell  v.  Plsior,  7  N.  Y. 
171. 

RiOhts  of  vendor  as  creditor  of  vendee,' 

A  suit  in  equity  may  be  maintained  by  a  surety 
to  compel  payment  by  a  principal  on  the  covenant 
of  indemnity,  and  unless  there  be  some  good  rea- 
son shown  to  the  contrary  the  court  will  decree 
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specific  performance  on  the  same  principle  that 
they  entertain  a  bill  of  quia  timet.  MlUs  v.  Watson, 
1  Sweeny,  870;  Cory  v.  Long,  2  Sweeny,  501,  in  dia. 
op.;  West  V.  Chasten,  12  ¥\sl  829;  2  Story,  Bq. 
9  880. 

The  action  may  be  maintained  by  the  vendor  to 
compel  the  payment  of  the  mortgage  debt,  or  in 
case  of  default  to  have  the  land  sold  to  satisfy  it 
by  the  purchaser  of  the  mortgaged  premises. 
Rubens  v.  Prmdle.  44  Barb.  345;  Woodruff  v.  Erie  B. 
Co.  08N.  Y.626;  Marshall  v.  Davis,  78  N.Y.  421;  Free 
V.  Buckingham,  67  N.  H.  97. 

The  liability  of  a  grantee  who  accepts  the  con- 
veyance, by  the  terms  of  which  he  assumes  pay- 
ment of  an  existing  mortgage  upon  the  land,  to 
respond  directly  to  the  mortgagee  for  a  deficiency 
in  case  of  foreclosure  sale,  was  first  adjudged  in 
Halsey  v.  Beed,  0  Paige,  4^  and  was  followed  in 
Marsh  v.  Pike,  10  Paige,  606;  Garnsey  v.  Rogers,  47 
N.Y.  286, 7  Am.  Rep.  441;  Klapworth  v.  Dressier,  13 
K.  J.  Eq.  62,  78  Am.  Deo.  78,  noU;  Cornell  v.  Pres- 
cott,  2  Barb.  16. 

Estoppel  by  recitals  in  deed, 

A  recital  of  a  fact  in  a  deed  is,  as  against  the 
grantee  in  such  deed,  and  all  persons  claiming  un- 
der him,  through  that  deed,  evidence  of  the  facts 
recited  therein,  so  as  to  save  the  necessity  of  fur- 
ther proof  thereof  by  the  grantor  or  those  who 
claim  under  him.  Demeyer  v.  Legg,  18  Barb.  20; 
Champlain  &  St.  L.  B.  Co.  v.  Valentine,  19  Barb. 
488;  Atlantic  Dook  Co.  y.  Leavitt,  54  M.  Y.  40. 50 
Barb.  14a 

One  who  purchases  subject  to  an  outstanding 
mortgage  is  precluded  from  setting  up  its  invalid- 
ity In  the  hands  of  its  owners,  on  any  ground  then 
existing.  Wells  v.  Chapman,  4  Sandf.  Ch.  889; 
Sands  v.  Church,  6  N,  T.  847;  Shuf  elt  y.  Shuf  elt«  9 
Paige,  187. 
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'4B2*  Where  there  is  a  doabt  In  the  oon- 
stmetion  of  a  deed  contalnlner  two  desoiip- 
tfoDS,  the  grantee  may  elect  that  which  is  meet 
tftTorable  to  him. 

88.  Where  a  partieiilar  descriptioii  in  a 

deed  Is  defective,  the  general  description,  in  ease 
of  repugnancy, wiJl  he  given  effect.  The  descrip- 
tion by  reference  to  a  prior  recorded  deed  will  he 
accepted  although  it  describes  more  land. 

(June  17, 1880.) 

APPEAL  and  writs  of  error  to  the  Appellate 
Court  of  the  First  District,  to  review  a  de- 
cree against  defendants  in  a  suit  in  equity 
brought  in  the  Circuit  Court  of  Cook  County, 
for  foreclosure  of  a  trust  deed  given  to  secure 
the  purchase  price  of  land.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Menrs,  Edward  Robyt  David  M.  HUlis 
and  William  C.  Gonay*  for  the  respective 
appellants  and  plaintiffs  in  error: 

The  decree  must  be  limited  to  the  pleadings. 

Maher  y.  BuU,  44  Hi.  98;  G<mn%chad  y.Beed, 
45  HI.  108;  Hatt  ▼.  Ttrums,  45  HI.  498;  Walker 
T.  Bay,  111  HL  821;  Ooffe  ▼.  Beid,  5  West.  Bep. 
501,  118  HL  85. 

The  Boone8>  holding  a  second  mortga£;e,  had 
«  clear  right  to  file  a  cross-bill  to  foreclose  it. 

Crocker  v.  /xnDenthal,eS  HI.  579;  Soles  v. 
Sheppard,  99  III.  616;  PoOantbee  v.  Scottiehr 
Am,  Mortgage  Go.  7  Dl.  App.  486;  Erlxnger  ▼. 
Baul,  Id.  40;  Hurd  v.  Case,  82  HI.  48;  Quick 
V.  Lemon,  105  HI.  578;  ahinn  v.  Shinn,  91  111. 
488. 

If  the  Boones  have  a  right  to  have  the  assets 


marshaled  and  the  rule  of  equity  applied,  the 
other  lot  purchasers  had  a  right  to  the  benefit 
of  every  payment  of  or  for  Oolehours'  debt  to 
the  Clarks,  and  to  every  security  in  the  hands 
of  the  Clarks. 

Mathews  v.  Aikin,  1  N.  Y.  599. 

As  to  the  rule  for  the  marshaling  of  securities, 

(9Cv      ■ 

Hards  v.  Barton,  79  HI.  508;  2  Jones,  Mort. 
§§  1628-1631;  Sheldon,  Subrogation,  §§  72. 78; 
Chicago  d  Q.  W.  B.  Land  Go.  v.  Peck,  112111. 
444;  Wis^  v.  Shepherd,  18  HI.  47;  Hurd  v. 
Baton,  28  HL  122;  Be  Bates,  7  West.  Bep.  222, 
118  HI.  528. 

Hansbrougb  was  not  personally  liable  to  the 
Clarks.  He  was  not  surety  for  the  debt  of 
Colehour,  though  the  land  to  which  he  was  en- 
titled to  subject  his  lien,  was  a  security. 

Trotter  v.  Hughes,  12  N.  Y.  79. 

The  land  in  which  he  was  interested  was 
securitj",  and  its  discharge  or  the  discharge  of 
securities  primarily  liable  discharged  the  first 
mortgage. 

Oako  ▼.  Daoi^  78  N.  Y.  215;  Golgrove  ▼. 
Tallman,  67  N.  Y.  96;  Morss  v.  Gleason,fii  N. 
Y.  204;  Northrop  v.  HiU,  57  N.  Y.  859. 

The  general  law  of  suretyship  is  that  it 
makes  no  difference  whether  the  surety  knows 
that  the  creditor  has  received  collaterals  from 
the  debtor  or  not. 

Mathews  v.  Aikin,  1  N.  Y.  600. 

Belease  of  collaterals,  or  extension  of  time,  or 
any  act  done  to  the  prejudice  of  the  surety 
without  his  express  assent,  releases  his  obliga- 
tion. 

Fell,  Guar,  and  Sur.  chap.  7,  p.  191, 


He  is  precluded  from  denying  the  fiiMSt  of  the  | 
existence  of  such  a  mortgage  as  against  the  gtant- 
or  and  his  assignees  and  representatives.  Hartley 
V.  Tatham,  40  N.  Y.  227,  2  Abb.  App.  Deo.  839, 1 
Keyes,  227;  0*Brien  v.  Ferguson,  87  Hun,  972;  Mer- 
Titt  V.  Millard,  8  Abb.  App.  Deo.  283,  4  Keyes,  214; 
Carpenter  v.  Osbom,  8  Gent.  Bep.  808,  102  K.  Y.  662; 
Torrey  v.  Bank  of  Orleans,  0  Paige,  648;  Denn  v. 
Oomell,  8  Johns.  Gas.  174;  Sands  v.  Cfaurdh,  6  N.  Y. 
847. 

If  it  recited  the  fact  that  it  was  made  upon 
a  promise  to  pay  a  half  part  of  the  mortgage  in 
question,  then,  on  proof  that  he  accepted  the  deed, 
and  entered  under  it  upon  the  premises  oonveyed 
by  it,  the  deed  might  of  itself  be  sui&oient  evi- 
dence of  the  making  of  the  r^Dited  promise.  Mur- 
ray V.  Smith,  1  Duer,  428. 

Where  the  defendant  has  repeatedly  and  in 
formal  and  solemn  manner  recognized  and  ac- 
knowledged the  title  under  which  the  plalntUT 
^daims,  from  the  time  of  his  first  entry,  he  ought 
now  to  be  concluded  and  estopped  from  disputing 
it   Boflsellv.  Wickham,  86Barb.891. 

The  acceptance  of  the  deed  by  the  purchaser  and 
the  enjoyment  by  him  of  the  estate  thereby  con- 
veyed estops  him  from  denying  that  the  seal  at- 
tached to  the  deed  is  his  as  well  as  that  of  the  gran- 
tor. Kershaw  v.  Kershaw,  102  DL  811;  Atlantic 
Dock  Co.  V.  Leavltt,  64  N.  Y.  86;  NeweU  v.  Hill,  2 
Met.  180;  Maine  v.  Cumston,  98  Mass.  817;  Burbank 
V.  Pillsbury,  48  N.  H.  475;  Byrne  v.  Morehouse,  22 
DLe08;  Pinckard  v.  Milmine,  76  DL  468. 

Beaervation  v/  way  in  deed. 

The  recital  of  the  existence  of  a  highway  and 
^e  evident  intention  of  the  parties  to  adopt  it  as  a 
"boundary  are  sufficient  to  estop  the  grantees  or 
^parties  holding  under  them  from  denying  the  ex- 
istence at  the  highway  and  from  daiming  the 


boundary  Hne  otherwise  than  as  stated  in  said 
deeds.  DeWitt  v.  VanSohoyk,  85  Hun,  107;  O^ 
trander  v.  Hasbrouck,  8  Johns.  881. 

Bven  in  a  deed  poll  given  for  a*  valuable  consid- 
eration, the  grantee,  who  was  the  owner  of  the  es- 
tate or  interest  so  reserved,  who  receives  the 
consideration  and  accepts  the  deed  containing  res- 
ervations or  stipulations  which  could  only  be 
granted  by  himself ,  is  bound  by  such  stipulations 
or  reservations,  especially  if  such  appears  to  be 
the  intent  of  the  parties  to  the  deed.  He  cannot 
deny  the  title  of  his  grantor.  Hathaway  v.  Payne, 
84N.Y.109.  See  Phelps  v.  Townsend,  8  Pick.  804; 
Flagg  V.  Flagg,  11  Pick.  476;  Arthur  v.  Ctase,  1  Paige, 
449,  in  error,  8  Wend.  686;  Gale  v.  Nixon,  6  Oow.  448; 
French  v.  Gariiart,l  N.  Y.  108. 

Bemedy  of  mortgtiyee  ogainBt  mortgagor's  vendee* 

Where  the  mortgagor  parts  with  the  fee  of  the 
estate,  which  afterwards  vests  in  grantee  upon  an 
express  agreement  by  him  that  he  will  assume  and 
pay  to  the  holder  the  mortgagre  debt  in  question, 
this  makes  the  debt  that  of  the  vendee,  and  the 
creditor  could  sue  him  personally,  to  recover  the 
amount,  without  taking  any  previous  step  against 
the  original  mortgagor  or  against  the  land.  Burr 
V.  Beers,  24  N.  Y.  179;  Halsey  v.  Reed,  9  Paige,  446; 
Tripp  V.  Vincent,  8  Barb.  Gh.  618;  Bentley  v.  Van- 
derheyden,  35  N.  Y.  680. 

He  may  maintain  an  action  at  law  against  the 
grantee  founded  on  his  promise  to  pay  the  debt. 
Alf  ord  V.  Gobb,  85  Hun,  654;  Johnson  v.  Zink,  51  N, 
Y.  888;  Pom.  Eq.  Jur.  H 1205, 1207;  Lawrence  v.  Fox, 
20N.Y.268. 

He  may  directly  enforce  the  liability  of  the 
grantee  without  foreclosing  the  mortgage,  and 
without  impleading  the  original  mortgagor.  Burr 
V.  Beers,  24  N.  Y.  178;  Gurtis  v.  Tyler,  9  Paige,  4B2; 
King  V.  Whltely,  10  Paige,  465;  Trotter  v.  Hughes, 
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The  creditor  is  not  privileged  to  select  his  j 
victim. 

Story,  Eq.  §  498. 

Payment  of  the  principal  of  a  debt  secured 
by  mortgage  extinguishes  the  mortgage  to  the 
extent  of  such  payment. 

LoBW&nihal  v.  McGormick,  101  HI.  148;  Kdlogg 
V.  Ames,  41  Barb.  218;  Bennett  v.  Bates,  04  N. 
T.  362;  Skippen  v.  WhUtier,  5  West.  Rep.  144, 
117  Dl.  282. 

When  a  settlement  is  palpably  erroneous, 
whether  from  &aud  or  from  an  undue  advan- 
tage taken,  it  should  be  entu^ly  disregarded. 

Sutphen  V.  Guzman,  35  111.  200;  Taum  v. 
Wood,  37  111.  512;  Peteet  v.  Orawford,  61  Miss. 
48. 

A  partv  cannot  charge  for  taxes  voluntarily 
paid,  and  it  was  error  to  charge  the  taxes  paid 
by  the  mortgagees. 

Durant  v.  mger»,  71  HL  121;  Borders  v. 
Murphy,  78  111.  81. 

The  contract  with  Speer,  Kerfoot  &  Mont- 
gomery was  champertous. 

Newkirk  v.  Cone,  18  III.  449;  Thompson  v. 
Beynoids,  78  lU.  11;  Gilbert  v.  Bslmes,  64  Dl. 
655. 

The  last  two  cases  state  the  law  of  Illinois 
to-day;  otiier  cases  on  champerty  are: 

Fetrow  v.  Merritoether,  68  HI.  275;  (hleman 
V.  Billings,  89  HI.  183,  187;  Ohicago  A  N.  F. 
B.  Oo,  V.  BoUer,  7  111.  App.  625;  MeGoon  v. 
Ank&Mj,  11  111.  558;  N<yrton  ▼.  Tattle,  60  III. 
180;  West  Ohicago  Pa/rk  Comrs,  v.  Coleman,  108 
HI.  591;  Walsh  v.  Shumway,  65111.  471. 

1  Daniell's  Chancery  Practice,  190,  note  5, 
says:  "All  persons  having  the  same  interest 


should  stand  on  the  same  side  of  the  suit,  but 
if  any  such  refuse  to  appear  as  plaintiffs  they 
may  be  made  defendants,  their  refusal  being 
stated  in  the  bill." 

Oorttee  v.  Dawson,  2  Bland,  Ch.  264;  Pogson- 
V.  Owen,  8  Desaus.  Eq.  81;  Cook  v.  Badly, 
Cooke  (Tenn.)  465;  Morse  v.  Hocey,  9  Paige,. 
197;  Bartlett  v.  Parks,  1  Cush.  86;  Whitney  v. 
Mayo,  15  Hi.  251;  Smith  ▼.  Saekett,  10  111.  584; 
LoveU  V.  Partington,  50  Me.  289. 

Mr.  Wat*  A,  Montffoineiy>  for  appellees^ 
Robert  D.,  Sarah  J.  and  Harriet  S.  Clark,  and 
defendants  in  error: 

These  appellees  contended  before  the  circuit 
court  that  an  alleged  shortage  of  land  merely 
was  not  a  proper  item  of  set-off  to  a  purchase- 
money  claim,  because  there  was  no  eviction  by^ 
paramount  title. 

Harding  v.  Commereidl  Loan  Co,  84  HI.  251. 

Therefore,  when  the  informality  was  alleged 
against  the  instrument,  it  had  arrived  at  a  pe- 
rfod  of  seven  years  and  upwards  beyond  (h& 
time  re<juired  to  make  it  an  ancient  deed  which 
proved  itself. 

Whitman  v.  Eeneberry,  78  HI.  110. 

The  claim,  also,  was  not  a  proper  set-off 
against  the  purchase-money  indebtedness.  The 
remedy,  if  any,  must  be  upon  the  covenants  of 
the  deed. 

Harding  ▼.  Commercial  Loan  Go.  84  HI.  251. 

The  purchase  was  made  for  the  purpose  of 
sale  and  the  acquisition  of  profits.  It  was  not 
bought  as  land,  but  simply  as  an  article  of  com- 
merce and  for  speculation,  and  for  th^t  reason 
equity  regards  it  as  personal  property  among 
the  partners. 


12  N.  Y.  74,  ttS  Am.  Deo.  187;  Belmont  v.  (Ooman,  2S 
N.  Y.  438, 78  Am.  Deo.  SL8;  VaU  v.  Poster,  4  N.Y.  912; 
Blauflon  v.  Watkins,  86  N.  Y.  OOS. 

Taking  suoh  title  to  mortgaged  premises,  fol- 
lowed by  aotual  poasesaion,  makes  the  purchaser 
liable  for  the  payment  of  the  mortgage,  and  a 
court  of  equity  wlU  compel  him  to  make  such  pay- 
ment.   Smith  Y.  Johnson,  Hill  A  D.  243. 

The  oonyeyanqe  binds  him  as  effectually  as 
though  the  deed  had  been  inter  partes,  and  had 
been  executed  by  both  grantor  and  grantee. 
Trotter  v.  Hughes,  12  N.Y.  78;  BlyerT.  MonhoUand, 
2  Sandf .  Ch.  478;  Bawson  v.  Copland,  2  Sandf.  Ch. 
251;  Ferris  v.  Crawford,  2  Denlo,  606;  Cubberly  v. 
Yager,  7  Cent  Bep.  866. 

The  mortgagee  may  treat  both  the  vendor  and 
his  grantee  as  principal  debtors  to  him  and  have  a 
personal  decree  against  either  of  both.  Crawford 
V.  Edwards,  88  Mich.  860. 

Statutory  foreclosure  is  a  proceeding  in  chan- 
cery, and  the  court  gives  a  personal  judgment 
against  the  vendee  of  a  mortgagor,  based  upon 
the  equity  doctrine  that  such  contract  of  the 
vendee  with  the  mortgagor  amounts  to  an  addi- 
tional security,  and  inures  to  the  benefit  of  the 
mortgagee  by  equitable  subrogation.  Flthlan  v. 
Monks,  48  Mo.  619:  Sharp  y.  Meyer,  20  Neb.  226;  Par- 
dee V.  Treat,  82  N.  Y.  887;  Pardee  v.  Van  Anken,  8 
Barb.  580,  6  N.  Y.  Legal  Obs.  880.  See  Hodgson  v, 
Shaw,  8  MyL  &  K.  100;  Amaud  v.  Qrlgg,  20  N.  J.  Eq. 
486;  Gamsey  v.  Bogers,  47  N.  Y.  238;  Crowell  v,  St 
Barnabas  Hospital,  27  N.  J.  Eq.  660. 

BoeMne  of  manhaiing  assets. 

The  doctrine  of  marshaling  assets  is  that  where 
there  are  several  creditors  having  a  common  debt- 
or who  has  several  funds,  all  of  which  can  be 
reached  by  one  creditor,  and  only  a  part  of  the 
funds  by  others,  the  former  shall  take  payment  out 

5L.  R.  A. 


of  the  funds  to  which  he  can  reeort  exclusively  80> 
that  all  may  receive  payment  Lee  v.  Gregory,  ll( 
Neb.  284;  3  Pom.  Eq.  Jur.  462;  Dorr  v.  Shaw,  4  Johns. 
Ch.  17;  Evertson  y.  Booth,  10  Johns.  486:  Wilder  v. 
Keeler,  8  Paige,  167;  Purd^  v.  Doyle,  1  Paige,  668; 
York  &  J.  S.  Ferry  Co.  v.  Jersey  Co.  Hopk.  Ch.  460. 

Equity^  as  a  general  rule,  requires  the  creditor 
having  two  securities  to  resort  first  to  the  one  to- 
which  another  creditor  has  no  claim.  Campbell  v. 
Vcdder,  8  Keyes,  180,  1  Abb.  App.  Dec.  904;  IngaU» 
V.  jcCorgan,  10  N.  Y.  178;  Clieesebrough  v.  Millard,  1 
Johns.  Ch.  418;  Besley  v.  Lawrence,  U  Paige,  581; 
Jones  V.  Phelan,  20  Qratt  248. 

The  doctrine  of  two  funds  is  applied  only  to  casea 
In  which  two  creditors  have  Uie  same  common 
debtor.  Sheldon,  Subrogation,  fi  60;  Knours  App. 
01  Pa.  82;  Fessler ▼.  HickemeU,  82  Pa.  150;  Allegheny 
Nat  Bank  v.  Petty  (FaJ  6  Cent  Bep.  274;  Neir» 
App.  9  Watts  &  S.  86. 

Exceptions  to  the  ruZs. 

The  rule  that  one  having  a  li^n  upon  two  f  und» 
must  so  act  as  not;  to  disappomt  the  just  expecta- 
tions of  another  having  a  lien  on  one  of  them  only 
is  founded  on  social  duty,  and  is  never  enforced  to- 
the  prejudice  of  the  double-fund  creditor.  Cow- 
drey  V.  Carpenter,  1  Abb.  App.  Dec.  448. 

Equity  does  not  upon  the  maxim  that  ^*  equality 
is  equity,**  deprive  creditors  of  the  fruits  of  dili- 
gence, but  it  favors  and  rewards  diUgenoe,  and 
gives  to  creditors  their  full  legal  rights.  And  it 
does  not  treat  these  rights  as  varied  by  the  acci- 
dents of  inselvency  or  of  death.  Jervis  v.  Smith, 
8  Nat  Bankr.  Beg.  148, 1  Sheld.  196;  Strong  v.  Skin- 
ner, 4  Barb.  669. 

If  the  collateral  security  be  sufficient  to  pay  the 
debt,  equity.  In  order  to  protect  creditors  who  have 
no  lien  on  it  will  compel  the  creditor  holding  the> 
collateral  security  to  resort  to  that  in  the  first  in* 
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JiorriUY.Oolehour^eam.  618. 

The  provision  "This  trust  deed  is  made  sub- 
ject to  one  given  by  |^ntor  hereof  to  Yolun- 
tine  G.  Turner,  Govennff  the  same  land,  with 
other  land/'  of  itself  takes  the  premises  cov- 
ered by  the  trust  deed  out  of  the  equitable  rule 
of  selling  in  the  inverse  order  of  alienation, 
even  as  to  the  Golehours,  to  say  nothing  of  these 
appellees  and  their  co-appellees,  the  numerous 
lot<owners  who  were  defendants  below. 

1  Jones, Mortg.  §595;  2 Jones,  Mortg^l625; 
Jumel  Y,  Junui,  7  Paige,  591;  Oox  v.  Wneeler, 
7  Paige,  248;  Bretoer  v.  Staples,  8  Sandf.  Ch. 
579;  Briscoe  v.  P^noer,  47  HI."  447. 

The  practice  in  respect  to  signing  the  answer 
has  remained  settled  since  the  old  case  of 
FuU<m  Co,  ▼.  Mississippi  dkW.B,  Co.  21  HI. 
866,  held  that  signature  by  solicitor  was  suffi- 
cient. 

Maher  v.  BuU,  89  HI.  587;  Larrison  v.  Peoria, 
A,dkD.  R.  Go.  77  Dl.  15. 

As  to  sufficiency  of  answer  to  bill  waiving 
oath,  see — 

Mix  V.  People,  2  West.  Rep.  891, 116  HI.  265. 

The  relation  between  the  lot-owners  is  not 
such  as  to  establish  any  right  to  have  the  secu- 
rities marshaled.  They  are  not  creditors  of  the 
Colehours.  It  is  not  the  case  of  two  creditors 
and  a  common  debtor. 

Stevens  v.  (Jhu¥ch,  41  Conn.  869. 

Notice  that  the  securities  in  question  should 
be  exhausted  in  application  upon  the  mortgage 
debt  is  an  absolutely  essential  prerequisite  to 
charge  a  creditor  holding  them.  There  is  no 
pretense  oC  notice,  and  it  is  too  late  now  to  make 
the  claim. 


Clarke  v.  Bancroft,  18  Iowa,  320;  Boss  v.  Dug- 
gan,  5  Colo.  102;  Taylor  v.  Maris,  5Rawle,  51; 
Turner  v.  Flinn,  67  Ala.  532. 

A  crossbill  was  not  necessary,  even  to  pro- 
cure a  release,  because  a  finding  and  decree  that 
the  mortgage  debt  had  been  paid  afforded  tho 
best  discharge  and  release  that  could  be  had. 

Farwell  v.  Harding,  96  HI.  82 ;  Crocker  v, 
Lomnthal,  88  HI.  579;  Soles  v.  Sheipard,  99  HI. 
616;  Armstrong  v.  Warrington,  111  111.  431. 

The  petitioners  prayed  that  they  mi^bt  be  al- 
lowed to  enter  their  appearance,  and  become 
parties  defendant  They  had  a  right  to  insist 
upon  this,  and  no  one  but  themselves  could  ob- 
ject to  their  being  made  parties.     '  ^ 

Wiltsie,  Mortgage  Foreclosure.  §  14,  p.  28; 
Jones,  Mort.  §  1869  et  seq. 

The  legal  title  to  notes  can  only  be  trans- 
ferred by  indorsement  thereon. 

HI.  Rev.  Stat.  chap.  98,  S  4;  Byan  v.  May, 
14  111.  49;  Chickering  v.  Raymond,  15  HI.  362; 
Babhemian  v.  Muehlhausen,  3  111.  App.  326; 
Fortier  v.  Darst,  81  111.  212;  Badgley  v.  Votrain, 
68  HI.  25. 

Anvone  interested  in  the  mortgage  debt  may 
foreclose. 

Wiltsie,  Mortgage  Foreclosure,  §  1,  p.  9,  §  16» 
p.  32. 

The  owner  of  a  mortgage  who  has  pledged 
the  same  as  collateral  security  may  fore- 
close. 

Wiltsie,  Mortgage  Foreclosure.  §  14,  p.  28; 
Simson  v.  SatterUe,  6  Hun,  805;  Norton  v.  War- 
ner, 3  Edw.  Ch.  106. 

The  equitable  assignee  of  a  mortgage  may 
foreclose.  . 


staooe.  And  even  if  it  be  insui&oient.  the  same  pro- 
oeediner  may  be  decreed  when  It  will  not  trenoh 
upon  the  lights,  on  operate  to  the  prejudice,  of  the 
creditor  entitled  to  the  double  fund.  Mldtreley  T- 
SJocomb,  82  How.  Pr.  4S6;  Story,  Eq.  Jur.  9  888. 

Under  the  doctrine  of  marshaling  assets,  equity 
ivlll  compel  the  creditor  to  take  his  satisfaction  out 
of  the  fund  upon  which  be  alone  has  an  interest,  bo 
that  both  parties  may  if  possible  escape  without  in- 
jury. Ingalls  V.  Morgan,  10  If.  Y.  186;  Clowes  v. 
Dickinson,  6  Johns.  Ch.  235;  Gk>uyemeur  v.  Lynch, 
2Paige,80a 

The  land^  the  primary  fund  for  payment  of  the 

mortgage  debt. 

As  between  the  vendor  and  the  purchaser  from 
him  of  the  equity  of  redemption,  the  land  is  the 
primary  fund  for  the  liquidation  of  the  incum- 
brance, and  the  parcel  in  his  hands,  if  any.  Is  prima- 
rily liable  for  the  whole  mortgage  debt  and  should 
be  exhaustiid  before  having  recourse  to  any  of 
theirs.  Sohry  ver  v.  Teller,  9  Paige,  17^  Jumel  v. 
Jumel,  7  Paige,  601;  Forgy  ▼.  Merryman,  U  Neb. 
516;  Oayle  v.  Wilson,  80  Qratt.  178;  Daniel  v.  Leitch, 
18  Gratt.  196;  Stebbins  v.  HaU,  28  Barb.  624;  Pardee 
V.  Van  Anken,  3  Barb.  688,  6  N.  Y.  Legal  Obs.  880; 
Mathews  v.  Aikin,  1  N.  Y.  004;  Tice  v.  Annin,  8 
Johns.  Ch.  126;  Johnson  v.  Corbett,  11  Paige,  266. 

The  personal  liability  of  the  mortgagor  is  the  sec- 
ondary fund.    Brewer  v.  Staples,  8  Sandf.  Ch.  582. 

The  effect  In  equity  is  to  place  the  'mortgagor 
in  the  attitude  of  surety  only,  thereafter.  Mutual 
L.  Ins.  Co.  r.  Da  vies,  66  How.  Pr.  442, 12  Jones  &  S. 
184:  Johnson  v.  Zmk,  51 N.  Y.  883. 

This  principle  is  clearly  established.  Wel)er  v. 
Zeimet,  80  Wis.  288;  Northrop  v.  HOI,  67  N.  Y.  800; 
Jumel  ▼.  JumeU  7  Paige,  601-694;  Halsey  v.  Reed.  9 
Paige,  446"4a8;  Cherry  ▼.  Monro,  2  Barb.  Ch.  618; 
Ferris  t.  Crawford,  2  Denio,  666;  Stebbins  v.  Hall, 

«  L.  K  A. 


29  Barb.  624.  628,  688;  Halsey  v.  Beed,  9  Paige,  44S; 
Vanderkemp  y.  Shelton,  1  Paige,  28;  McKinstry  v. 
Curtis,  10  Paige,  603;  Dunning  v.  Leavitt,  ti6  N.  Y.  80. 

Upon  demurrer  it  will  be  presumed  that  the 
amount  of  the  mortgage  was  deducted  from  the 
purchase  price;  from  which  fact  the  law  will  infer 
an  obligation  on  the  defendant  to  discharge  the 
mortgage.  Andrews  ▼.  Wolcott,  10  Barb.  23;  Jumel 
v.  Jumel,  7  Paige,  694. 

While  the  purchaser  of  the  equity  of  redemption 
incurs  no  personal  liability  for  the  payment  of  the  ^ 
mortgage  debt,  whatever  of  interest  he  acquires  in 
the  land  is  subject  to  the  mortgage.  Lovelace  v. 
Webb,  62  Ala.  279;  Vanderkemp  v.  Shelton,  supra ; 
Funk  V.  McBeynolds,  83  IlL  485;  Stevens  v.  Church, 
41  Conn.  869. 

The  legal  presumption  is  that  the  purchaser  of  the 
equity  of  redemption  only  bids  its  value,  and  that 
the  limd  purchased  is  in  eqiUty  the  primary  fund  to- 
pay  the  amount  due  upon  the  prior  bond  and  mort- 
gage. Hanger  v.  State,  27  Ark.  667;  Woods  v. 
Spalding,  46  Barb.  607;  Clift  v.  White,  12  K.  Y.  684, 16- 
Barb.74. 

To  that  extent  this  rule  has  been  carried  against 
a  purchaser  under  a  subsequent  incumbrance* 
whether  by  mortgage  or  Judgment.  Woods  y» 
Spaldmg,  supra;  Clift  v.  White,  12  N.  Y.  534, 15  Barb» 
74;  Dauchy  v.  Bennett,  7  How.  Pr.  876;  Heyer  v» 
Pruyn,  7  Paige,  466;  Kinney  v.  McCuUough,  1  Sandf. 
Ch.  870;  Russell  v.  Allen,  10  Paige,  24P. 

Upon  the  foreclosure  of  the  mortgage  the  land 
conveyed  subject  to  the  mortgage  should  be  first 
sold.  If  the  grantee  does  not  agree  to  pay  the  debt 
he  takes  the  premises  subject  to  the  incumbrance. 
Steere  v.  Childs,  15  Hun,  618;  Clift  v.  White,  8upr(K 
Klapworth  y.  Dressier,  18  N.  J.  Eq.  62. 

The  mortgagee  or  his  assignees  invest  their  mon» 
ey  upon  the  security  of  the  land.  They  know  noth- 
ing m  the  transaction  but  the  origmal  obligor  and 
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Jones,  Mort.  §  1372;  Irish  v.  S/iarp,  89  HI. 
561 ;  Hahn  v.  Buber,  83  111.  243. 

It  is  not  material  who  begins  the  action,  so 
long  as  aH  parties  interested  are  before  the  coort 
418  plaintiffs  or  defendants. 

2  Jones,  Mort.  §  1369;  Wiltsie,  Mortgage 
Foreclosdre,  9;  6app  v.  Phelps,  92  111.  588. 

Champerty  cannot  be  made  available  as  a  de- 
fense in  a  mere  collateral  proceeding.  This 
question  cannot  properly  arise  except  in  a  con- 
troversy between  the  parties  to  the  .alleged 
•cbampertous  agreement,  or  their  privies. 

T<yrrence  v.  Shedd,  112  111.  466;  Wegl  Chicago 
Park  Comrs,  v.  Coleman,  108  IlL  691;  Phillips 
V.  South  Park  Comrs.  8  West.  Rep.  416,  119 
HI.  626. 

Mr,  C.  C.  Clarke,  for  Baltimore,  Ohio  & 
Chicago  R.  Co.,  appellee: 

It  was  clearly  incompetent  to  attempt  to  im- 
peach the  validity  of  the  companjr's  deed  by 
the  offer  to  prove  that  the  consideration  of  $100, 
named  therein,  had  not  been  paid.  This  is  fa- 
miliar law 

KimbaUY.  Walker,  80  HL  482. 

There  was  also  some  attempt  made  bv  the 
Oolebours  before  the  master,  but  not  referred 
to  since,  that  tbere  was  a  conditional  delivery, 
onlj,  01  this  deed  to  the  grantee  to  be  beld  oy 
it.  m  escrow.  This  was  clearly  incompe- 
tent. 

Stevenson  v.  CrapneU,  114  111.  19;  McCann  v. 
Atherton,  106  111.  81. 

The  provision  as  to  the  track  levels)was  a 
mere  covenant,  for  a  breach  of  which  an  action 
would  lie  to  recover  the  damages  sustained,  if 
any. 


Morris  v.  Indianapolis,  B.  d^  W,  B,  Co.  76 
111.  522. 

In  the  construction  of  such  provisions  in 
deeds,  the  courts  always  Incline  to  interpret 
them  as  covenants  rather  than  as  conditions — 
the  latter  not  being  favored  in  tbe  law — and 
must  alwavs  be  construed  strictly. 

Board  of  Education  of  Normal  School  Diet.  v. 
mrst  Baptist  Church,  63  HI.  204. 

A  condition  forfeiting  an  estate  must  be  taken 
strictly  {Voris  v.  Benshaw,  49  111.  426);  and  be- 
fore a  forfeiture  will  be  enforced,  a  clear  case, 
appealing  to  the  principles  of  justice,  must  be 
established. 

Palmer  v.  Ford,  70  HI.  877;  1  Wood,  Rafl- 
ways,  pp.  605,  606. 

The  roadbed  and  tracks  were  constructed  on 
this  right  of  way  and  the  same  have  since  been 
used  continuously  by  the  company  in  operating 
its  road;  and  no  objection  was  ever  made.  The 
right  to  claim  a  forfeiture,  even  If  any  exiBted, 
is  waived 

Wood,  Railways,  pp.  604-606;  1  Rorer,  Rail- 
roads, pp.  320,  321. 

Shope*  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Appellees  exhibited  their  bill  in  equity  in  the 
Circuit  Court  of  Cook  County  against  appel- 
lants and  others,  for  the  foreclosure  of  a  trust 
deed  given  to  secure  the  payment  of  $90,000 
and  interest,  major  part  of  the  purchase  price 
of  the  406  acres  of  land  lying  in  sections  8  and 
17.  town  37  N.,  of  range  15  E..  of  the  third 
principal  meridian,  in  Cook  County.  Appel- 
lees and  Henry  F.  Clark,  being  the  owners  of 


the  bonded  security;  and  payments  made  by  such 
obliiTor  should  bind  the  land,  and  all  holdinflr  the 
land  under  him.  New  York  L.  Ins.  &  T.  Go.  v. 
Covert,  6  Abb.  Pr.  N.  8.  ISA,  8  Trans.  App.  208,  re- 
versing 29  Barb.  4S&. 

No  contribution  betAoeen  suceeeslve  purchaeers. 

If  there  are  suooessive  piuohasers  there  is  no 

•equality,  and  oonsequently  no  contribution  be- 

tweoD  them  to  discharge  the  common  incumbrance. 

•Nat.  Sav.  Bank  of  D.  0.  v.  Cresswell,  100  U.  8.  648  (26 

L.  ed.  715;. 

The  last  purchaser  stts  in  the  seat  of  his  grrantor 
<New  York  L.  Ins.  &T.  Co.  v.  Ck)vert,  8  Abb.  App. 
Dec.  866),  as  the  heir  sits  in  the  seat  of  his  ancestor. 
Martin  v.  Wagener,  1  Thomp.  &  G.  618;  Kendall  v. 
HodglDS,  1  Bosw.  667,  7  Abb.  Pr.  817;  Beynolds  v. 
Tooker,  18  Wend.  588:  James  v.  Hubbard,  1  Paige, 
2^  Kelrsted  v.  Avery,  4  Paige,  18;  Jenkins  v.  Frey- 
-er,  4  Paige,  53;  Hall  v.  Morgan,  79  Mo.  61. 

He  must  take  the  land  with  all  its  equitable  bur- 
dens. The  debtor  cannot,  by  assigning  or  selling 
his  remaining  lands,  throw  the  burden  of  the  Judg- 
ment, or  a  ratable  part  of  it,  back  upon  the  first 
purchaser.  Clowes  v.  Dickenson,  6  Johns.  Ch.  285; 
Iglchart  V.  Crane,  42  DL  267;  Sanford  v.  Hill,  46 
■Conn.  63;  Gulon  v.  Knapp,  6  Paige,  86;  2  Pom.  Eq. 
Jur.  216;  Nailer  v,  Stanley,  10  Serg.  ft  B.  460;  Gow- 
den'B  Estate,  1  Pa.  267;  Ziegler  v.  Long,  2  Watts,  206; 
Taylor  v.  Maris,  6  Rawle,  51;  Thomas  v.  Moravia  F. 
^  Mach.  Go.  43  Hun,  4S7. 

The  rule  has  been  followed  in  other  States.  See 
Fassett  V.  Mulook,  6  Colo.  466;  Hunt  v.  Mansfield,  81 
Conn.  488;  Hurd  v.  Eaton,  28  111.  122;  Iglehart  v. 
Crane,  supra;  Look  v.  Fnif ord,  62  HI.  166;  Young  v. 
Morgan,  80  ID.  190;  Crawford  v.  Blcheson,  101  IlL 
351;  Sldener  v.  White,  40  Ind.  601;  Milmine  v.  Bass, 
-28  Fed.  Rep.  682;  Holden  v.  Pike,  24  Me.  427:  Sheperd 
T.  Adams,  82  Me.  68;  Cooper  v.  Blgly,  13  Mich.  463; 
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Sibley  v.  Baker,  28  Mich.  312;  Brown  v.  Simons,  44 
N.  H.  475;  Parr  v.  Fumbanks,  11  Lea,  891;  Hunt  v. 
Bwing,  12  Lea,  619;  Lyman  v.  Lyman,  82  Yt.  70; 
Henkle  v.  Allstadt,  4  Gratt.  ^4;  Jones  v.  Myrick,  8 
Gratt.  179;  Sturm  v.  Parish,  1 W.  Va.  139. 

A  purchaser  from  the  mortgagor  of  a  part  of  tbe 
lands  mortgaged  is  not  bound  to  contribute  with  a 
purchaser  of  the  equity  of  redemption  under  a 
Judgment  subsequently  obtained  towards'tbe  dis- 
charge of  the  mortgage  unless  the  residue  of  the 
mortgaged  premises  prove  insufficient  to  extin- 
guish the  debt.  Sohryver  v.  Teller,  9  Paige,  178; 
Graoey  v.  Myers,  15  W.  Va.  202. 

The  equities  between  the  several  purchasers  are 
equal,  but  the  first  purchaser  having  the  prior 
equity  is  preferred.  James  v.  Hubbard,  1  RUge, 
238;  8  Pom.  Bq.  Jur.  187. 

Where  a  veudee  sold  a  tract  of  land  subject  to  the 
vendor^sUen  for  unpaid  purohara  money;  and  the 
subsequent  purchaser  mortgnged  one  parcel,  and 
afterwards  sold  the  remainder  of  it,  without  cove- 
nants against  the  incumbrance  in  either  case,— the 
hen  diould  be  charged  ratably  ai>on  the  two  par- 
cels according  to  value.  Haskell  v.  State,  8L  Ark. 
lOL 

Lands  Uohto  fn  Inverse  order  of  dHenaUon, 

Where  there  is  a  Iten  upon  dlilerent  parcels  of 
land  for  the  payment  of  the  same  debt,  and  some 
of  those  lands  still  belong  to  the  person  who  in 
equity  and  Justice  ought  to  pay  snoh  debt,  and  oth- 
ers have  been  transferred  by  him  to  other  persons, 
his  land  shall  be  first  charged ;  and  if  he  has  sold 
the  several  parcels  at  dUIerent  times,  as  between 
the  grantees,  their  parcels  are  liable  in  the  inverse 
order  of  their  alienation,  and  any  |  parcel  charge- 
able first  in  order  must  be  exhausted  before  re- 
course is  had  to  the  second.  See  Ex  parte  MeiTlan^ 
4  Denio,  351;  Howard  Ins.  Co.  v.  Halsey,  4Sandf.  Ch* 
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these  lands,  sold  and  conveyed  them  to  William 
H.  Golehour,  and  the  trust  deed  referred  to 
was  executed  by  the  purchaser  toYoluntine  C. 
Turner,  trustee,  and  duly  recorded  August  1, 
1871.  Subsequentlv  William  H.  Colehour 
platted  a  portion  of  the  lands  in  section  8,  as 
the  Iron- Workers'  Addition  to  South  Chicago, 
4iDd  recorded  the  same  December  9,  1878. 

The  forty-six  blocks  shown  by  the  plat  were 
subdivided  into  nearly  2,000  lots;  and,  prior  to 
the  filin/?  of  the  bill  of  appellees,  Colehour  had 
£old  and  conveyed  a  large  number  of  these  lots, 
and  as  to  certain  of  the  lots  so  sold  the  trustee. 
Turner  and  Hexjry  F.  Clark,  under  a  power 
ffiven  them  in  the  trust  deed,  had  executed  re- 
leases. Colehour,  also,  conveyed  to  Levi  D. 
Boone  other  portions  of  the  lands  lying  in  sec- 
tion 17,  in  trust,  with  power  of  sale,  to  secure 
the  payment  of  a  note  for  $15,066.47,  given  by 
William  H.  Colehour  to  William  Hansbrough, 
and  the  taxes  and  assessments  upon  the  prem- 
ises conveyed,  and  the  same  was  recorded  Octo- 
ber 20, 1878.  Hansbrough  assigned  this  note 
to  Boone,  who  died  intestate  before  the  filing 
of  the  original  bill. 

Appellant  Julia  N.  Brewsterpurchased  block 
37  in  the  addition  platted  by  Colehour,  took  a 
deed  therefor  from  Coldiour,  which  was  re- 
corded Decemb^  24, 1878.  Dayton  S.  Mor- 
gan and  his  co-appellants  are,  some  of  them, 
purchasers  of  lots  in  the  platted  addition,  hold- 
ing deeds  of  conveyance  from  Colehour  there- 
for* others  are  holders  of  lot-purchasers'  notes, 
assigned  to  them  by  Colehour,  secured  by  mort- 
.^ses  upon  the  lots  sold,  while  others  are 
judgment  creditors  of  Colehour;  and  appellant 


Edward  Robv  claims  as  owner  of  an  undivided 
one-fourth  interest,  as  tenant  in  common  in 
equity  with  William  H.  and  Charles  W.  Cole- 
hour, in  all  the  unreleased  portion  of  the  lands 
{)urcha8ed  by  William  H.  Colehour  of  appel- 
ees.  Appellants,  along  with  a  large  number  of 
lot  i)urchasers,  answered  the  original  bill,  and 
Louisa  M.  Boone  and  her  co-appellants  and 
Julia  N.  Brewster  filed  cross-bills.  To  the 
Brewster  cross-bill  appellees  demurred,  which 
the  court  sustained,  and  the  bill  was  dismissed. 
The  cause  was  heard  on  the  original  bill,  the 
Boone  cross-bill,  answers,  replications,^exhibits, 
report  of  the  master,  and  proofs.  The  equi- 
ties were  found  with  oomplainants  (appellees), 
exceptions  to  the  master's  report  oveiruled  in 
the  main,  the  Boone  cross-bill  dismissed,  and 
the  I  amount  due  complainants  fixed  at  $145,- 
076.82,  and  decree  therefor,  with  order  of  sale 
of  l^e  unreleased  portion  of  the  premises  in  a 
fixed  order. 

The  parties  by  their  several  pleadings,  ap- 
peals, and  assignments  of  error  are  grouped  as 
foUows:  William  H.  and  Charles  W.  Cole- 
hour, whose  principal  contention  is  that  the  de- 
cree is  for  too  greai  a  sum;  Louisa  M.  Boone 
and  Samuel  S.  Boone,  administrators  of  Levi 
D.  Boone,  deceased,  and  Daniel  L.  Boone, 
Samuel  S.  Boone,  Clara  B.  Hansbrough,  Louisa 
M.  Adams,  Lucy  A.  Carpenter,  and  Mary  J*. 
Cross,  heirs  at  law  of  Levi  D.  Boone,  who  in- 
sist that  there  was  error  in  dismissing  their 
cross-bill,  and  also  in  requiring  the  sale  of  the 
lands  on  which  they  had  a  jun&r  mortgage  lien 
before  other  lands  of  the  mortgagor  or  which 
he  had  sold,  and  that  the  original  bill  ought  to 


MB;  Lalfarge  F.  Ins.  Go.  v.  Bell,  S  Barb.  61;  Grafts 
V.  AsplnwaU,  2  N.  Y.  289;  Howard  Ins.  Ck>.  v.  Halsejr, 
3  N.  Y,3fn;  Ingalls  v.  Morgan,  10  N.  Y.  178;  Belmont 
V.  Coman,  2Si  N.  Y.  438;  Zabriskle  v.  Salter,  80  N.  Y. 
SSR;  Hopkins  v.  WoUey,  81 N.  Y.  77;  Kendall  v.  Nie- 
buhr,  66  How.  Pr.  150, 18  J.  &  S.  542;  Coles  v.  Apple- 
by, 22  Hun,  72, 87  N.  Y.  114, 121;  James  v.  Hubbard, 
1  Paige,  228 ;  Jenkins  v.  Freyer,  4  Paige,  47 ;  Quion 
V.  Knapp,  6  Paige,  85;  Jumel  v.  Jumel,  7  Paige,  601; 
Skeel  V.  Spraker,  8  Paige,  182;  I^armers*  L.  &  T.  Go. 
V.  Maltby,  Id.  361;  Patty  v.  Pease,  Id.  277;  Ooirden^ 
Estate,  1  Pa.  267;  Garpenter  v.  Koons,  20  Pa.  222: 
Hlies  V.  Coult,  80  N.  J.  Eq.  40;  Hill  v.  MoCarter,  27 
N.  J.  Eq.  41;  Mut.  L.  Ins.  Co.  v.  Boughrum,  24  N.  J. 
Eq.  44;  Mount  v.  Potts,  28  N.  J.  Eq.  188;  Weatberby 
T.  Slaok,  16  N.  J.  Eq.  401 ;  Keene  v.  Munn,  Id.  806; 
•Gaskill  V.  Sine,  18  N.  J.  Eq.  400;  Winters  v.  Hender- 
son,  6  N.  J.  Eq. 31 ;  Blaok  v.  Morse,  7  N.  J.  Eq.  600; 
Wikoff  V.  Davis,  4  K.  J.  Eq.  224;  Britton  v.  Updike, 
3  N.  J.  Eq.  126;  Shannon  v.  Maiselis,  1  N.  J.  Eq.  413, 
421:  Jones  v.  Myrick,  8  Gratt.  170 ;  Henkle  v.  All- 
«tadt,  4  Oratt.  284;  Conrad  v.  Harrison,  8  Leigh,  632; 
CJlowes  V.  Dickenson,  6  Johns.  Ch.  286 ;  Barnes  v. 
Mott,  64  N.  Y.  402;  Green  v.  Milbank,  8  Abb.  N.  C. 
156;  8  Pom.  Eq.  Jur.  216. 

The  rule  in  equity  requiring  parcels  of  land  in- 
'Cumbered  by  a  Judgment  or  mortgage  to  be  sub- 
jected in  the  inverse  order  of  their  alienation  by 
the  debtor  is  a  branch  of  the  rule  that  a  creditor, 
liaving  a  lien  on  two  funds,  must  resort  to  thatf und 
upon  which  he  alone  has  an  interest.  Sohryver  v. 
TTeller,  9  Paige,  178;  Ingalls  v.  Morgan,  10  N.  Y.  186; 
•€k>uvemeur  v.  Lynch,  2  Paige,  800 ;  Stuyvesant  v. 
Hall,  2  Barb.  Gh.  161. 

This  is  the  prevailing  rule  in  this  country  and  ip 
England. '  Saof ord  v.  HUl,  46  Conn.  68;  IT.  S.  v.  Djm- 
4MU1, 4  McLean,  624. 

The  ezistenoe  of  the  equity  between  purohasers 


of  mortgaged  lands  of  dlstinot  parcels  or  lots  con* 
veyed  at  different  times  to  have  the  property 
sold  in  Inverse  order  of  their  alienation  does  not  do-  , 
pend  upon  the  nature  of  the  consideration  received 
by  the  mortgagor  for  his  conveyance  or  by  the 
mortgagee  for  his  release.  Kendall  v.  Nlebuhr.  18 
Jones  &  8. 661,  68  How.  Pr.  168. 

Equity  regards  the  fact  of  interest,  not  the  pe- 
culiar quality  or  description  of  it,  as  the  subject  of 
Its  interposition  and  protection.  Woods  v.  Spald- 
ing, 45  Barb.  606;  Kellogg  v.  Rand,  11  Paige,  168; 
Erie  Go.  Sav.  Bank  v.  Boop,  48  N.  Y.  288. 

If  the  owner  of  the  debt  should  attempt  to  col- 
lect it  out  of  the  mortgagor's  other  property,  or 
out  of  property  which  he  had  conveyed  with  war- 
ranty, he  could  call  upon  this  court  to  protect  his 
rights,  and  oblige  a  resort  to  the  mortgaged  prom- 
ises for  the  satisfaction  of  that  debt.  Weaver  v. 
Toogood,  1  Barb.  243. 

The  execution  may  be  directed  first  against  the 
property  remaining  in  the  debtor^s  poaaession,  and« 
if  that  is  not  sufficient  to  satisfy  the  Judgment,  then 
against  that  conveyed  by  him  to  others,  in  the 
inverse  order  of  Us  alienation  (Betfe  v.  Bibb,  48 
Ala.  620 ;  Mobile  Marine  Dock  &  Mut.  Ins.  Go.  v. 
Huder,  36  Ala.  713 ;  Gowdrey  v.  Carpenter,  1  Robt. 
481;  Cashman  v.  Martin,  60  How.  Pr.  840),  according 
to  the  equities  of  the  respective  purchasers.  Stuy- 
vesant V.  Hall,  2  Barb.  Gh.  161 ;  Chapman  v.  West, 
17  N.  Y.  127 ;  Ferguson  v.  Kimball,  8  Barb.  Gh.  616 ; 
Gulon  V.  Knapp,  6  Paige,  85. 

No  part  of  the  parcel  first  convejred  could  be  sold 
under  the  mortgage,  until  the  parcel  of  the  mort- 
gaged property,  belonging  to  the  mortgagors,  had 
been  subjected  to  the  payment  of  the  mortgage. 
Sohryver  v.  Teller,  9  Paige,  173;  Steere  v.  Childs,  15 
Hun,  618;  Jenkins  v.  nreyer,  4  Paige,  53. 

So  successivo  mortgagees  take  their  mortgages 
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have  been  dismissed  as  to  their  lands;  Julia  N. 
Brewster  insistine  there  was  error  In  sustaining 
the  demurrer  to  her  cross-bill  and  dismissing 
the  same,  and  that  the  original  bill  should  hare 
been  dismissed  as  to  block  87;  Dayton  S.  Mor- 
inin,  Violet  Gray,  Frank  W.  Harding,  Joseph 
Pollak,  Lelia  P.  Roby  and  Elizabeth  G.  Stan- 
nard,  who  insist  the  decree  is  for  too  much, 
that  the  assets  were  not  marshaled  according  to 
priorities,  and  particularly  that  the  boundaries 
of  the  Lake  Shore  &  Michigan  Southern  Rail- 
way lands  were  not  f  xed,  and  so  much  as  lav 
outside  of  its  one  hundred  feet,  as  also  the  lands 
occupied  by  the  Baltimore, Ohio  &  Chicago  Rail- 
road, were  not  reqiured  to  be  sold  before  those 
in  which  they  were  interested;  and  Edward 
Roby,  insisting  there  was  error  in  not  decree- 
ing one  fourth  of  the  unrele&sed  premises  to 
him  free  of  incumbrance,  and  the  residue  of 
the  lands,  only  sold  to  satisfy  complainants. 
The  decree  of  the  circuit  court  was  affirmed  by 
the  Appellate  Court  for  the  First  District 

The  errors  assigned  have  necessitated  the  ex- 
amination of  this  very  voluminous  record,  and 
the  careful  consideration  of  the  elaborate  briefs 
and  arguments  of  counsel,  and  no  discussion  is 
requir^  to  determine  that  the  relation  of  Wil- 
liam H.  Colehour  and  appellees  is  that  of  prin- 
cipal debtor  and  creditors;  and  it  is  equally  ap- 
parent that  appellees  are  entitled  to  have  de- 
creed to  them  such  sum  as  remains  unpaid 
upon  the  $90,000  indebtedness  created  ana  as- 
sumed by  William  H.  Colehour  at  the  time  his 
trust  deed  to  Turner  took  effect,  together  with 
the  proper  advances  made  to  preserve  the  mort- 
gaged estate,  and  to  subject  the  lands  embraced 


therein  to  sale  for  its  payment,  unless,  througl^ 
the  action  of  the  mortgagor  and  mortgagees 
(appellees),  the  whole  or  some  part  of  those- 
lands  have  been  taken  out  of  the  operation  of 
that  instrument.  In  order  to  determine  the 
amount  of  such  original  mortgage  indebtedne88> 
remaining  unpaid,  and  of  the  advances  for  th& 
preservation  of  the  estate,  the  parties,  mort- 
gagor and  mortgagees,  with  subsequent  pur- 
chasers and  incumbrancers,  were  cafied  upon, 
and  the  transactions  in  which  they  severally 
participated  thoroughly  inquired  into  and 
probed,  until  apparently  the  chancellor  was  ia 
possession  of  all  the  material  facts  accessible. 

But  it  is  to  be  observed  that  death  and  casu- 
alty were  not  without  their  influence  in  placing^ 
beyond  reach  evidence  of  facts  of  great  mate- 
rialty;  and  there  is  here  present  a  condition,  by 
no  means  unusual,  of  grave  doubt  and  uncer- 
tainty, and  of  sharp  conflict,  if  not  of  flat  con- 
tradiction; and  when  this  condition  is  met,  as* 
it  onl^  can  be  met,  by  a  resort  to  common  ob- 
servation, experience,  and  knowledge  of  human, 
nature,  and  a  conclusion  has  been  reached  by 
the  judicial  mind,  all  has  been  accomplished 
that  can  be  accomplished  under  the  law.  * 

Here  were  many  transactions,  covering  a. 
period  of  nearly  ten  years, — transactions  be- 
tween a  great  number  of  persons,  and  under 
circumstances-  most  variant, — and  while  many 
of  the  persons  wj^re  present,  and  could  and  did 
speak,  and  many  book  entries,  written  memo- 
randa and  papers  were  brought  forward,  some 
of  the  most  prominent  actors  were  no  longer 
living,  and  some  of  the  books  and  written  evi- 
dence known  to  have  once  existed  could  not  be 


imbject  to  the  equities  in  favor  of  prior  grantees 
and  mortflragees.  Steere  v.  Childs,  16  Hud,  6S0; 
Bteere  v.  Steere,  7  K.  Y.  Week.  Dig.  488. 

This  rule  is  equally  appUoable  to  several  oonvey- 
anoes  at  different  times,  by  a  grantee  of  the  whole 
or  a  part  of  the  mortgaged  premises,  where  he  oon- 
veys  with  warranty.    Gulon  v.  Knapp,  6  Paige,  80. 

The  doctrine  of  liability  in  inverse  order  of  alien- 
ation and  all  of  its  consequences  are  defeated, 
when  a  grantee  either  expressly  assumes  payment 
of  the  mortgage,  or  where  be  takes  the  parcel  sub^ 
jeot  to  the  mortgage  as  a  part  of  the  consideration. 
Torrey  v.  Bank  of  Orleans,  9  Paige,  649;  8  Pom.  Eq. 
Jur.219. 

EqwttaJjle  rights  of  first  purchoBer, 

The  first  grantee  of  a  part  of  the  mortgaged 
premises,  who  has  purchased  for  full  value  and 
without  any  agreement  to  assume  the  mortgage, 
may  justly  claim  that  the  burden  of  the  incum- 
brance shall  be  cast  in  the  first  instance  upon  the 
remaining  lands  of  the  grantor;  and  a  second  or 
other  grantee  takes  subject  to  the  equity  of  the 
prior  grantee.  But  this  Is  a  rule  of  equity  and 
yields  to  circumstances.  BemhArdt  v.  Lymburner, 
85  N.  Y.  175;  Kellogg  v.  Eland,  11  Paige,  50. 

The  taking  of  covenants  does  not  impair  or  de- 
stroy the  equitable  right  of  the  grantee  to  be  pro- 
tected against  the  forced  payment  of  a  debt  which 
he  has  not  assumed.  Hurray  v.  Fox,  6  Cent.  Bep. 
676, 104  N.  Y.  808. 

Where  on  a  foreclosure  by  advertisement  no  no- 
tice was  given  to  the  owner  of  the  premises  so  con- 
veyed, the  owner  of  the  portion  which  had  been  so 
conveyed  was  entitled  to  have  the  value  of  the  rest 
first  applied  in  payment  of  the  mortgage.  St.  John 
V.  Bumpstead,  17  Barb.  lOSt:  Patty  v.  Pease,  8  Paige, 
277;  Ex  parte  Merrian,  4  Denlo,  264 ;  Howard  Ins. 
Co.  V.  Halsey,  4  Sandf .  Ch.  665;  La  Farge  F.  Ins.  Co. 
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V.  Bell,  2S  Barb.  64;  Crafts  v.  Aspinwall,  2  N.  Y.  289; 
Ingalls  V.  Morgan,  10  N.  Y.  178;  Belmont  v.  Conuuw 
22  N.  Y.  488;  Zabrjskie  v.  Salter,  80 N.  Y.  666;  Hop. 
kins  v.WoUey,  81 N.  Y.  77 ;  Coles  v.  Appleby,  22  Hun^ 
72, 87  K.  Y.  114;  Jumel  v.  Jumel,  7  Paige,  691;  Kath- 
bone  V.  Clark,  9  Paige,  648. 

No  part  of  the  parcel  first  conveyed  to  him  could 
be  sold  under  that  mortgage  until  the  parcel  of  th» 
mortgaged  property  belonging  to  the  mortgagora 
had  been  subjected  to  the  payment  of  the  mort-^ 
gage.  Steere  v.  Chllds,  15  Hun,  518 ;  Skeel  v.  Spra- 
ker,  8  Paige,  182. 

The  vendee  has  a  right  to  demand  that  the  land 
retained  by  his  vendor  shall  be  first  sold  to  satisfy 
the  debt,  and  this  right  at  once  attaches;  audit  can- 
not be  lost  by  the  sale  of  that  land  to  a  third  person,, 
but  he  must  sit  in  the  seat  of  his  vendor,  and  be- 
first  liable.  Schry ver  v.  Teller,  9  Paige,  173 ;  Mo* 
Clung  V.  Beime,  10  Leigh,  804, 84  Am.  Dec.  743. 

A  second  or  other  grantee  takes  subject  to  the- 
equity  of  the  prior  grantee.  Bernhardt  v.  Lsrm- 
bumer,  85  N.  Y.  175;  Thomas  v.  Moravia  F.  &  Mach. 
Co.  48  Hun.  491. 

The  first  purchaser  may,  through  the  chancery^ 
court,  remit  the  creditor  to  the  property  of  pur- 
chaser subsequent  to  himself,  and  force  him  to  ob- 
tain satisfaction,  t)eginning  with  the  last,  and  he- 
cannot  be  touched  except  for  a  balance  after  the- 
property  of  the  others  has  been  exhausted.  Kaus- 
ler  V.  Ford,  47  Miss.  802 ;  AveraU  v.  Wade,  Lloyd  & 
G.  U  Sugd.  262;  Agricultural  Bank  v.  PaUen,  8^ 
Smedes  &  M.  869. 

Whatever  be  the  rights  of  the  mortgagee  to  re- 
sort to  either  or  both  of  the  parcels,  It  is  plainly 
the  equitable  duty  of  the  mortgagor  to  assume  the^ 
whole  debt,  and  thus  to  free  the  grantee^s  parcel 
from  the  lien.  If,  therefore,  the  mortgagor  pay» 
off  the  mortgage,  its  lien  is  ended,  and  he  can  olaiuk 
1  no  contribution  from  the  grantee ;  If,  on  the  other 
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produced.  But,  more  than  this,  the  effects 
produced  by  the  infirmity  of  age,  and  the  lia- 
bility of  the  human  memory  to  play  false  in 
respect  to  events  long  past  and  details  requir- 
ing exactness,  are  considerations  not  to  be 
-wholly  disregarded.  So  that,  looking  at  the 
whole  case  m  all  Its  parts,  as  we  have  and 
must,  and  having  regard  to  the  strength  and 
bias  as  well  as  the  w^ness  of  human  nature, 
.accepting  here  and  rejecting  there  as  seems 
most  prooable  and  true,  we  are  not  prepared  to 
t»y  that  the  chancellor  erred  in  his  finding  as 
to  the  amount  of  the  original  indebtedness, 
and  the  advances  and  disbursements  to  pre- 
serve the  mortgaged  estate  due  appellees  and 
remaining  unpaid. 

It  must  be  observed,  however,  that  it  is  in- 
sisted on  the  part  of  appellants  that  some  ar- 
rangement was  made  in  the  fall  of  1873  between 
the  Colehours  and  Henry  F.  Clark,  actine  for 
himself  and  his  brother  and  sisters,  appellees, 
by  which  certain  of  the  proceeds  derived  from 
the  sale  of  the  land  and  lots  was  to  be  applied 
upon  this  indebtedness  to  the  Glarks,  and  other 
X)ortions  of  such  proceeds  were  to  be  used  by 
the  Colehours  in  improving  the  property  and 
putting  it  upon  the  market.  It  is  impossible,  in 
any  reasonable  limit,  to  review  the  evidence 
And  arguments  based  upon  this  contention,  or 
of  the  subsequent  transactions  alleged  to  have 
grown  out  of  such  agreement;  and  we  are  com- 
pelled to  content  ourselves  with  saying  that, 
upon  consideration  of  the  whole  case,  we  are 
not  prepared  to  say  that  the  chancellor  has  erred 
in  respect  of  the  items  entering  into  the  ac- 
HX>unt,  and  going  to  make  up  the  claim  under 


the  ori^nal  Turner  trust  deed.  It  is,  however, 
claimed  that  there  were  certain  charses  against, 
or  sums  that  should  have  been  credited  upon, 
the  amount  secured  by  said  trust-deed,  and 
which  were  rejected  by  the  master  and  the 
chancellor^  that  would  seem  to  demand  further 
consideration. 

It  is  evident  trom  the  record  that  the  Clarks 
executed,  or  thought  they  were  executing,  re- 
leases to  property  sold  by  Colehour  in  excess  of 
amounts  paid  thereon;  and  it  also  appears  that 
sundry  notes,  evidences  of  indebtedness  and 
stocks  were  placed  or  came  into  the  hands  of 
Gen.  Clark,  which,  upon  one  h^nd,  it  is  con- 
tended should  have  been  credited  upon  such  in- 
debtedness, while  upon  the  other  hand  it  is 
urged  that  they  were  placed  there  simply  as 
collateral  to  the  principal  debt,  and  were  subse- 
quently returned  to  Colehour.  One  of  these 
items  was  $50,000,  at  face  value,  of  the  capital 
stock  of  the  Kes  Cilicon  Steel  Company,  re- 
ceived by  Qen.  Clark  from  the  Colehours,  tod 
which  by  the  receipt  given  therefor  at  the 
time,  November,  1878,  was  "deposited  with  me 
[H.  F.  Clarkl  as  further  security  on  the  land 
released,"  and  "to  apply  on  the  notes  of  W.  H. 
Colehour,  aforesaid,  at  the  market  value  at  the 
time  of  transfer,  should  such  transfer  hereafter 
be  made."  It  is  to  be  remarked,  first,  that  no 
transfer  of  this  stock  was  ever  made,  nor  does 
it  appear  by  any  satisfactory  proof  that  such 
stock  had  any  market  value.  It  is  true  W.  H. 
Colehour  testifies  it  was  worth  100  cents  on  the 
dollar,  but  upon  cross-examination  it  is  evident 
that  he  did  not  intend  to  testify  to  the  market 
value.    He  shows  absolutely  that  he  had  no 


"hand,  the  grantee  redeems,  he  is  entitled  to  keep 
the  lien  alive  for  the  purpose  of  enforcing  an  exon- 
eration by  the  mortgagor.  The  rule  applies  not 
only  to  the  mortgagor  but  also  to  his  heirs.  Har- 
bert*s  Case,  8  Ck>ke,  12  b;  Wallace  v.  Stevens,  64  lULe, 
226;  Hahn  v.  Behrman,  78  Ind.  120;  Beard  v.  Fitz- 
gerald, 106  Mass.  184 ;  Chaae  v.  Woodbury,  6  Gush. 
143:  Kllbom  v.  Robbins,8  Allen,  466;  Bradley  v. 
George,  2  Allen,  802;  Oheever  v.  Eair,  6  Gal.  887; 
Boot  V.  Ck>llin8, 84  Y 1. 178;  8  Pom.  Bq.  Jur.  SUw 

'  Notice;  lUoistryAot  construed. 

The  principles  o£  the  Becordlng  Aot,  as  modified 
by  the  Beviscd  Statutes,  extended  to  an  assignment 
•of  a  mortgage  of  an  interest  in  real  estate.  Kel- 
logg V.  Smith,  26  N.  Y.  23;  QiUig  v.  Maass,  88  N.  Y. 
212;  Belden  v.  Meeker,  2  Lans.  476;  Lefler  v.  Field, 
47  N.  Y.  40fr. 

The  provisions  of  the  Bevlsed  Statutes  cannot 
affect  the  recording  of  a  deed  executed  long  prior 
to  their  adoption.  Beal  v.  Miller,  8  Thomp.  &  0. 
570;  Simon  v.  Eallske,  87  How.  Pr.  201, 6  Abb.  Pr. 
N.  S.  233 ;  Beal  v.  MiUer,  1  Hun,  896. 

The  term  ^*  oonveyance  "  as  used  in  the  statutes  is 
construed  to  embrace  every  instrument  in  writing 
by  which  any  estate  or  interest  in  real  estate  is  cre- 
ated, aliened,  mortgaged  or  assigned,  or  by  whl<fli 
the  title  to  any  real  estate  may  be  affected  in  law 
or  In  equity.  Beeves  v.  Hayes,  05  Ind.  566;  Van 
Keuren  v.  Corkina,  66  K.  Y.  77 ;  Greene  v.  Wamick, 
«4N.Y.220. 

The  effect  of  recording  an  assignment  is  not  oon- 
Uned  to  the  rights  of  successive  assignees  of  the 
same  mortgage.  James  v.  Johnson,  6  Johns.  Oh. 
417 :  2  Pom.  Eq.  Jur.  19L 

The  protection  of  the  Becording  Aot  is  not  con- 
fined to  a  subsequent  purchaser  Immediately  from 
the  same  grantor,  but  applies  to  one  who  takes 
from  him  through  mesne  conveyances.   lUlass  v. 
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Pierce,  80  Wis.  479;  Jackson  v.  Town,  4  Cow.  690; 
Ledyard  v.  Butler,  0  Paige,  182 ;  Purdy  v.  Hunthig- 
ton,  46  Barb.  806 ;  Center  v.  Campbell,  19  Johns.  288 ; 
Hawley  v.  Bennett,  5  Paige,  111. 

Corutruct'ffoe  noMce  under  Beirlstry  Laws, 

The  general  principle  of  construction  of  the  Beg- 
istry  Laws  upon!  the  point  of  notice  is  that  the 
registration  of  incumbrances  is  notice  to  subse- 
quent incumbrancers  only.  They  are  prospeotiva, 
and  not  retrospective,  in  Iftieir  operation.  Acker- 
man  V.  Hunsicker,  85  N.  Y.  49,  89  Am.  Bep.  624; 
Moyer  v.  Hinman,  18  N.  Y.  191 ;  Trusoott  v.  King,  6 
Barb.  849;  Birnie  v.  Main,  28  Ark.  601;  Ward  v, 
Hague,  25  N.  J.  Eq.  807;  Leach  v.  Beattie,  88  V 1. 195 ; 
Kyle  V.  Thompson,  11  Ohio  St.  616;  King  v.  Mo- 
Vickar,  8  Sandf.  Ch.  192;  Beynolds  v.  Beynolds,  24 
Wend.  199;  Stusrvesant  v.  Hall,  2  Barb.  Ch.  166; 
Kendall  v.  Niebuhr,  18  Jones  &  S.  651. 

The  courts,  by  construction,  make  the  record  of 
a  conveyance  notice  to  subsequent  purchasers;  but 
this  doctrine  is  subject  to  the  limitation  that  it  IS 
notice  only  to  those  claiming  under  the  same  grant- 
or, or  through  one  who  is  the  common  source  of 
titte.  TarbeU  v.  West,  86  N.  Y.  288;  Wood  v.  Cha- 
pln,  18  N.  Y.  620;  Le  Keve  v.  Le  Neve,  2 Lead.  Cas. 
In  Bq.  206 ;  Murray  v.  Ballou,  1  Johns.  Ch.  666 ;  Bay- 
nor  V.  WOson,  6  Hill,  460;  Cook  v.  Travis,  20  N.  Y, 
400;  Lightner  v.  Mooney,  10  Watts,  407;  Leiby  v. 
Wolf,  10  Ohio,  88;  Bates  v.  Norcros8ri4  Pick.  234; 
Whittington  v.  Wright,  0  Oa.  28;  Fenno  v.  Sayre,  8 
Ala.  458 ;  Losey  v.  Simpson,  11  N.  J.  Eq.  246. 

The  object  of  the  Begistry  Act  is  to  protect  sub- 
sequent grantees  and  mortgagees  against  previous 
mortgages,  deeds,  etc.,  which  are  not  recorded,  and 
to  deprive  the  holder  of  a  prior  unregistered  oon- 
veyance of  the  right  which  his  priority  in  time 
would  have  given  him  at  the  oommon  law.   Hall  v* 
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faiowledge  of  the  worth  of  these  stocks;  and  it 
is  made  to  appear,  by  evidence  we  think  com- 
petent, against  the  Golehours;  that  the  stocks  at 
thei  date,  or  at  any  time  subsequent  to  the  date, 
of  their  deposit  were  substantially  worthless. 
Twenty  odd  acres  of  the  land  had  been  released 
by  the  Olarks  to  enable  Colehour  to  induce  the 
location  of  these  steel  works  upon  this  tract  of 
land,  but  it  appears,  beyond  treating  a  consid- 
erable hidebtedness,  nothing  was  done  by  the 
steel  company. 

In  addition  to  this,  on  the  21st  of  March, 
1874,  this  stock,  togeUier  with  the  other  collat- 
erals, or  notes  and  securities  claimed  by  the 
Glarks  to  be  held  as  collaterals,  were  returned 
to  the  Golehours,  and  accepted  and  receipted 
for  by  tiiem.  At  that  time  substantially  half  of 
the  principal  debt  was  due  and  unpaid.  It  is 
insisted  by  the  Golehours  that  they  were  forced 
to  accept  back  such  collaterals  by  the  attorney 
of  the  Glarks,  Joseph  P.  Glarkson.  We  can- 
not enter  upon  a  aiscussion  of  this  question, 
but  it  is,  we  think,  apparent  that  the  whole 
transaction,  when  taken  together,  shows  that  it 
•was  never  intended,  either  by  the  Golehours  or 

Sf  the  Gla^,  that  there  was  to  be  an  applica- 
on  of  any  of  the  securities  held  by  Glark,  un- 
less they  were  paid.  There  is,  to  our  minds, 
no  way  of  escaping  the  conclusion  that  the  set- 
tlement of  March  21, 1874,  is  binding  upon  the 
Golehours.  If  it  was  then  understood  that  this 
stock  and  the  other  collaterals  were  received  in 
payment  by  the  Glarks,  or  were  properly 
chargeable  to  them,  the  Golehours  had  a  per- 
fect right  to  insist  upon  credit  therefor;  and  if 
they  were  of  any  such  value,  as  is  now  con- 


tended, they  would  have  much  more  than  sat* 
isfled  the  mortgage  indebtedness  then  due. 
This  they  saw  proper  not  to  do;  and  they  are- 
bound,  notwithstanding  the  alleged  coercion, 
which  it  is  not  contendeo  was  duress  in  any  legal* 
sense,  by  their  action  in  the  premises.  It  is 
also  sought  to  be  ^own  that  these  bonds  were 
received  by  the  Glarks  in  consideration  of  the 
release  of  the  twentv  odd  acres  of  land  to  be 
conveyed  to  tiie  steel  company;  but  we  are  not 
satisfied  that  the  weight  of  the  evidence,  when 
the  circumstances  are  all  considered,  sustains- 
the  contention*  What  is  here  said  in  respect 
of  the  settlement  of  March  21,  1874,  applies- 
with  equal  force  to  the  McLennan,  Sarah  £. 
Andrews,  Weeks  &  Bennett,  Julia  and  William 
8.  Brewster  notes,  and  other  notes  then  sur- 
rendered by  the  Glarks  to  the  Golehours.  We 
are  of  opinion  that  the  chancellor  was  justified 
in  finding  that  they  were  not  chargeable  against 
the  mortage  debt  in  favor  of  &e  Golehours. 
Nor  do  the  other  appellants,  purchasers  and 
lienors  under  William  H.  Golehour,  stand  in 
anj  better  position.  It  is  not  shown,  as  we- 
thmk,  that  any  of  them  dealt  upon  the  faith  of 
such  securities,  or  that  thev  altered  their  posi- 
tion in  consequence  of  such  securities  being  in 
the  hands  of  the  Glarks.  The  burden  was  upon; 
appellants  to  show  payment,  or  such  state  of 
facts  as  would  estop  the  mortgagees.  We  are 
not  surprised  that,  while  we  are  treated  to  sub- 
stantially 1,400  paffes  of  printed  matter,  coun- 
sel have  been  unable  to  succinctly  state  the  case, 
nor  do  we  deem  it  important  to  enter  upon  that 
task.  * 

The  legal  principle  insisted  upon,  and  the- 


Nelson,  88  Barb.  (B,  14  Hqw.  Pr.  85 ;  FOley  v.  Dun- 
oon, 1  Neb.  lil. 

It  will  be  unreaaonable  to  require  the  mortgragee 
to  take  notloe  of  the  registry  of  deeds  made  subse- 
quent to  his  own  mortgage.  He  is  neither  a  cred- 
itor nor  a  subsequent  purchaser,  and  falls  within 
neither  the  letter  nor  the  spirit  of  the  Recording 
Laws.    Iglehart  V.  Crane,  42  HI.  868. 

The  purchaser  is  thus  charged  with  notloe  of 
every  provision  in  each  separate  instrument  con- 
stituting the  entire  series  by  whioh  his  own  interest 
may  be  affected,  or  from  whioh  others  have  de- 
rived or  may  derive  any  rights.  Harris  v.  Fly,  7 
Paige,  421 :  Acer  v.  Weetoott,  1  Lans.  108;  Jumel  v. 
Jumei,  7  Paige,  601 ;  Briggs  v.  Palmer,  20  Barb.  802 ; 
Baboock  v.  Lisk,  OT  HL  8S37 ;  Dargin  v.  fieeker,  10 
Iowa,  671 ;  Hamilton  v.  Nntt,  84  Oonn.  501 ;  McAteer 
V.  MoMullen,  2  Pa.  82;  Martin  v.  Nash,  81  Miss.  824 ; 
George  v.  Kent,  7  Allen,  16;  Pike  v.  Gk>odnow,  12 
AUen,  472;  Brown  v.  Simons,  44  N.  H.  476;  Sanborn 
V.  Bobinson,  54  N.  H.  280 ;  2  Pom.  Bq.  Jur.  67. 

It  is  solely  because  the  registration  of  a  convey- 
anoe  does,  in  oomplianoe  with  the  statute,  defeat  a 
prior  imreoorded  title,  that  the  record  of  a  prior 
title  is  held  to  be  a  constructive  notice  to  subse- 
quent purohasen.  Taylor  v.  Marls,  5  Rawle,  61 ;  2 
Pom.  Bq.  Jur.  00. 

Bdetue  of  penonoA  liaMUly, 

On  the  release  of  personal  liability  to  pay  a  debt 
secured  by  mortgage  without  impairing  the  latter 
as  a  lien,  the  mortgaged  premises  are  the  primary 
fund  to  pay  the  debt,  and  the  mortgage  remains 
eifeotual  for  that  purpose.  Tripp  v.  Vincent,  8 
Barb.  Ch.  613 ;  Murray  v.  Fox,  80  Hun,  118 ;  Bentley 
V.  Vanderheyden,  85  N.  T.  677. 

Where  at  the  time  of  the  release  as  to  notes 
seciu^d  by  mortgages^  the  party  had  become,  as 
between  him  luid  the  principal,  a  surety,  whatever 
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effect  such  release  might  have  upon  the  liability  of 
the  vendor,  it  oould  not  affect  the  liability  of  the- 
surety  who  had  no  interest  in  the  preservation  of 
the  liability  of  the  vendor.  BDlis  v.  Johnson,  91^ 
Ind.888. 

Whether  the  intention  in  any  case  was  to  dis- 
charge the  debt  or  merely  the  personal  liability,  is- 
a  question  depending  upon  the  ciroumstanoes  of 
the  case  or  oonstruotion  of  release  of  personal; 
liability.   Walls  v.  Balrd,  01  Ind.  484. 

The  owner  of  the  equity  of  redemption  could  not». 
after  taking  the  assigrnment  of  the  bond  and  mort* 
gage  from  the  plaintiff,  charge  the  mortgagor  per^- 
sonally  with  any  portion  of  the  mortgage  debt. 
Piatt  V.  Brlok,  35  Hun,  125;  Fente  v.  Crawford,  2* 
Denio,  605 ;  Jumel  v.  Jumel,  7  Paige,  601 ;  Russell  v. 
Pistor,  7  N.  Y.  171 ;  Flower  v.  Lance,  60  N.  Y.  600 :  8^ 
Pom.  £q.  Jur.  192. 

When  a  grantee  covenants  to  pay  a  mortgage  on 
the  granted  premises  executed  by  the  grantor,  the 
relation  of  principal  and  surety  arises;  and  an  ex- 
tension by  the  mortgagee  of  the  time  of  payment 
of  the  mortgage  without  the  mortgagor's  consent 
releases  the  grantor  from  personal  liability.  Van-^ 
derkemp  v.  Shelton,  11  Paige,  28;  Gilbert  v.  Averill,. 
15  Barb.  28 ;  Bigclow  v.  Bush,  6  Paige,  843 ;  Calvo  v. 
Davies,  78  N.  Y.  216, 28  Am.  Bep.  181 ;  Marsh  v.  Pike, 
10  Paige,  606. 

Effect  of  rdeoM  by  mortgagee  of  parcels  of  land' 

mortgaged. 

A  mortgage  only  binds  the  property  pledgjBd  un- 
less it  contains  a  covenant  or  agreement,  express- 
or  implied,  that  the  mortgagor  shall  pay  the  debt ; 
and  it  is  dearly  competent  for  the  parties  to  release- 
either  the  personal  liability  or  the  real  security,, 
and  the  release  of  the  one  cannot  affect  the  ^-alidity 
of  the  other.    Donnelly  v.  Simonton,  18  Minn.  UOo. 

A  release  by  the  mortgagee  of  all  or  any  of  the- 
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application  of  which  to  the  facto  of  this  case, 
has  occasioned  such  earnest  discussion,  is  the 
equitable  doctrine  of  marshaling  securities. 
To  that  doctrine  this  court  is  fully  and  un- 
equivocally committed,  and  it  is  to  be  found 
illustrated  in  a  long  unbroken  line  of  decisions. 
Ko  more  succinct  statement  of  the  general  doc- 
trine can  be  found  than  thai  formulated  by 
Mr,  Justice  Lawrence  in  IgWhart  y.  Crane,  42 
m.  261,  namely,  "that  where  there  are  two 
creditors  standing  in  equal  equity,  one  of 
whom  has  security  upon  two  funds  andvthe 
other  upon  only  one  of  the  two,  the  former  is 
required  to  proceed  primarily  against  the  fund 
upon  which  the  latter  has  no  claim." 

The  holder  of  the  security  on  two  funds,  it  is 
said,  is  compelled  to  shape  his  own  remedy  so 
as  to  preserve,  if  possible,  the  equity  of  the 
one  whose  lien  extends  to  but  one  fund.  1 
Pom.  Eq.  Jur.  §  396. 

So,  a  creditor  having  a  judgment  lien  upon 
several  parcels  of  property,  part  of  which  nas 
been  taken  in  satisfaction  of  a  junior  juds^- 
ment,  or  purchased  bona  fide  from  the  judg- 
ment debtor,  leaving  a  portion  free  from  junior 
incumbrance  or  unsold,  the  prior  judgment 
creditor  must  first  resort  to  the  latter  fund  for 
satisfaction.  Ma/nhall  v.  Moore,  86  111.  821; 
Hurd  v.  EaUm,  28  111.  122. 

But  the  principle  does  not  apply  where  a 
creditor  has  a  lien  upon  two  funds  belonging 
to  two  separate  debtors,  and  a  creditor  of  one 
of  the  debtors  has  a  lien  upon  one  of  the  funds. 

Wise  v.  SlieiptieTd,  18  HI.  41. 

Creditors  of  a  common  debtor  alone  can  in- 
voke this  right  (1  Story,  Eq.  Jur.  §  642;  8  Pom. 


Eq.  Jur.  §  1414);  and  it  has  no  application  a» 
between  creditor  and  debtor.  Sogers  v.  Meyers, 
68  111.  92. 

Nor  will  the  rule  be  applied  to  the  iniury  of 
the  prior  creditor,  e,  g,,  where  the  funa  is  du- 
bious, or  only  to  be  reached  b^  litigation;  nor 
BO  as  to  delay  the  prior  creditor,  or  prevent 
him  from  realizing  his  whole  debt  (1  Story, 
Eq.  Jur.  §  645,  rujie  a,  and  cases  cited;  3  Pom. 
Eq.  Jur.  §  1414;  Hurd  v.  Eaton,  supra),  or  U> 
impair  his  security.  Iglehart  v.  Orane^  supra; 
Sweet  V.  BedJiead,  76  111.  874;  Palmer  v.  SneU, 
111  m.  161;  1  Story,  Eq.  Jur.  §  683;  8  Wait^ 
Act.  and  Def.  176. 

So  in  the  case  of  successive  mortgagees,  and 
as  between  a  mortgagee  and  subsequent  bona 
fide  purchasers  from  me  mortgagor  of  portions 
of  the  mortgaged  premises,  it  ma^  be  stated, 
as  a  general  rule,  that  everyone  taking  a  mort- 
gage on  real  estate  is  bound  to  know  that  by 
law  there  still  remains  an  estate  in  the  mort- 
gagor subject  to  sale  and  transfer,  either  in  ita 
entirety  or  in  parcels.  Such  estate  may  be  re- 
mortgaged,  voluntarily  sold  and  conveyed,  or 
subjected  to  sale  on  execution;  and  in  such  case 
the  subsequent  mortgagee  or  purchaser  may 
insist  that  the  portion  of  the  estate  retained  by 
the  mortgagor  shall  first  be  subject  to  the  mort- 
gage debt,  and  that  the  interests  of  subsequent 
mortgagees  or  purchasers  shall  be  liable  there- 
for in  the  inverse  order  of  alienation.  Ijglehcvrt 
V.  Orane,  supra;  Matteson  v.  Thomas,  41  El. 
110;  Lock  V.  FuUord,  52  111.  166;  Tompkins  v. 
Wiltberger,  66  111.  885;  Niles  v.  Harmon,  80 
HI.  896;  Hosmer  v.  Cfampbell,  98  111.  572;  Ghi- 
eago  db  G.  W.  R  Land  Co.  v.  Peck,  112  Dl.  408. 


property  remaining  In  the  mortgagor,  after  he  has 
had  notioe  of  an  alienation  of  a  portion,  is  a  dis- 
cbarge  pro  tanto  of  tbat  portion  of  the  premises. 
La  Farge  F.  Ins.  Oo.  v.  Bell,  22  Barb.  63;  Bimie  v. 
Main,  28  Ark.  505;  Blair  v.  Ward,  10  N.  J.  Eq.  119; 
Heaoham  v.  Steele,  96  IlL  1S6 ;  Briscoe  v.  Power,  47 
m  447 ;  Mickle  v.  Bambo,  1  N.  J.  Bq.  GOi ;  Shannon 
T.  Marselis,  Id.  418;  Blair  v.  Ward,  10  N.  J.  Eq.  110; 
Beill7  V.  Mayer,  18  N.  J.  Eq.  66:  Gaskin  v.  Sine,  18 
1^.  J.  Eq.  400 ;  Yanorden  v.  Johnson,  14  N.  J.  Eq.  376 ; 
Hoy  V.  Bramhall,  10  N.  J.  Eq.  668. 

If  several  lots  are  mortgaired  and  after  that  have 
oome  to  different  owners,  and  the  mortgagee  r^ 
leases  some  of  them,  he  may  not  enforce  against 
those  not  released  more  tbanl'a  proportionate 
amOunt  of  the  mortgage  debt;  the  creditor  owes  a 
duty  to  his  debtors  not  to  impair  their  rights  as 
against  eaoh  other.  This  rule  has  been  reiterated, 
with  the  requirement  that  the  creditor  must  have 
notioe  of  title  change  sufQctent  to  put  him  on  in- 
quiry. Oolgrove  v.  Tailman,  67  N.  Y.  06;  Howard 
Ins.  Oo.  V.  Halsey,  8  N.  Y.  271 ;  Hall  v.  Edwards,  49 
Mioh.  478;  Bimie  v.  Main,  80  Ark.  601;  Johnson  v. 
Bice,  8  Ma  167;  Parkman  v.  Welch.  10  Pick.  881; 
Pazton  V.  Harrier,  11  Pa.  812;  Taylor  v.  Short,  27 
Iowa,  861:  8  Pom.  Eq.  Jur.  221,  222;  Stusrvesant  v. 
Hone,  1  Sandf .  Gh.  410 :  Patty  v.  Pease,  8  Paige,  277. 

But  If  tbe  mortgagee  could  show  that  the  mort- 
gage was  no  lien  on  the  released  part,  and  that  the 
owners  of  the  other  portion  sustained  no  injury  by 
such  reiease,  it  would  be  otherwise.  Taylor  v. 
Short,  27  Iowa,  861, 1  Am.  Bep.  281. 

If  the  mortgagee  releasee  one  of  several  lots 
bound  by  his  mortgage,  with  knowledge  that  the 
mortgagor  had  alienated  another  of  such  lots,  he 
would  be  compelled  to  allow  upon  the  mortgage 
the  value  of  the  lot  released.  Taimage  v.  Wilgers, 
1  X.  Y.  Legal  Ob?.  48,  a  case  wherein  it  was  held 
that  the  mortgagee  is  not  bound  to  search  the  reo- 
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ords  as  to  conveyances  by  mortgagor  subsequent 
to  his  own  mortgage,  the  record  in  such  case  not 
being  constructive  notioe. 

If  the  mortgagee,  with  full  notice  of  the  equi- 
table rights  of  the  subsequent  purchasers  or  in- 
cumbrancers as  between  themselves,  releases  a  part 
of  mortgaged  premises  which  in  equity  is  primarily 
liable  for  the  payment  of  his  debt,  he  will  not  be 
permitted  to  enforce  the  hen  of  his  mortgage 
against  other  portions  of  the  premises  without  first 
deducting  the  value  of  that  part  of  the  premises 
which  has  been  released  by  him.  Kendall  v.  Nie- 
buhr,  68  How.  Pr.  168, 18  Jones  &  S.  561 ;  Gouver- 
neur  v.  Ljmch,  2  Paige,  800;  Howard  Ins.  Oo.  v, 
Etalsey,  4  Sandf.  666;  Stuyvesant  v.  Hall,  2  Barb. 
Oh.  166;  Hoy  v.  Bramhall,  10  N.  J.  Eq.  671;  Jordan 
V.  Hamilton  Oo.  Bank,  11  Neb.  486. 

It  is  not  a  technical  discharge  of  that  part ;  nor  is 
it  an  equitable  release  or  discbarge  unless  upon  the 
principles  of  natural  equity  and  Justice  It  ought 
thus  to  operate  against  the  mortgagee  giving  the 
release.  Kendall  v.  Woodruff,  87  N.  Y.  7;  Kendall 
V.  Nlebuhr,  68  How.  Pr.  165, 18  Jones  &  S.  668. 

Notice  to  mortgagee  esaentua. 

Notice  must  be  given  to  the  mortgagee  of  any 
subsequent  conveyance,  of  a  parcel  of  the  mort- 
gaged premises,  so  as  to  prevent  him  from  affecting 
the  equities  of  the  grantee  therein  by  his  dealing 
with  other  portions  of  the  same  premises.  3  Pom. 
Eq.  Jur.  22L 

Without  notice  of  the  prior  conveyance,  either 
actual  or  constructive  the  mortgagee  would  not 
lose  his  lien  by  releasing  the  land  of  the  subsequent 
purchaser.  Patty  v.  Pease,  8  Paige,  284,  85  Am. 
Deo.  686;  Stuyvesant  v.  Hone,  1  Sandf.  Oh.  425;  1? 
Pom.  Eq.  Jur.  68.  , 

Although  there  may  be  a  second  mortgagee,  yet 
a  first  mortgagee,  who  has  no  knowledge  or  infor* 
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The  interest  or  estate  so  remainiDg  in  the 
TDortgasor  is  but  the  equity  of  redemption,  and 
Ibis  is  ^1  that  the  purcnaser  acquires.  Bdger- 
tm.  v.  Taung^  48  111.  464;  Dodds  v.  Snyder,  44 
111.  68. 

A  second  mortgagee  or  a  subsequent  judg- 
ment creditor  only  acquires  a  lien  on  the  equity 
of  redemption,  subject  to  th^  riebts  of  the  hold- 
er of  the  first  mortgage  debt  2)odds  v.  Snyder, 
wpra;  Bmithy.  Dinemoor,  119 HL  666, 8  West. 
Rep.  664. 

But,  where  a  part  of  the  mortgagor's  equity 
has  passed  from  him  by  sale  under  execution, 
the  mortgagee's  right  of  foreclosure  will  be 
limited  to  sudi  amount  as  may  equitably  be 
enforced  against  such  parcel,  though  the  mort- 
gagor may  be  liable  for  a  larger  sum.  Qor- 
/tarny.  Farson,  119  HI.  425,  8  West.  Rep. 
«97. 

It  is  also  to  be  borne  in  mind  that  the  record 
of  a  subsequent  deed  or  mortgage  is  not  notice 
to  the  prior  mortgagee;  nor  is  the  latter  re- 
quired to  search  the  records  from  time  to  time 
to  see  whether  other  incumbrances  have  been 
put  on  the  land;  and  one  interested  in  the 
equity,  as  subsequent  purchaser,  mortgagee, 
or  lienor,  wishing  to  iHt)tecl  himself,  must 
bring  home  to  the  first  mortgagee  actual  notice 
of  his  equities.  Hosmer  t.  Uampbeil,  Matteeon 
V.  Thomae,  Iglehart  v.  Crane,  eupra;  2  Jones, 
Mort.  g  1624. 

Hence,  where  a  part  of  the  first  mortgage 
premises  have  been  released,  without  actual 
notice  of  the  rights  of  second  mortgagees  or 
purchasers  of  the  ec^uity  of  redemption,  the 
latter  cannot  complain  of  the  enforcement  of 


the  prior  mortgage.  MeMiUan  y.  McGormiek, 
117  111.  79,  4  West.  Rep.  210. 

It  is  also  well  settled  that  a  payment  upon 
the  mortgage  debt  is  an  extinguishment  pro 
tanto  of  t£e  mortgage  lien.  Redmond  v.  Bach- 
e/iAam,  66111.484. 

And  if  the  mortgiu^ee,  having  notice  of  suc- 
cessive alienations  of  parts  of  the  mortgaged 
premises,  releases  a  part  then  liable  for  the  pay- 
ment of  the  debt,  he  cannot  charge  the  other 
portions  of  the  premises  without  first  deduct- 
mg  the  value  of  the  parts  released.  2  Jones, 
Mort.  §  1681. 

As  said  by  this  court  in  the  Iglehart  (kue: 
"If  the  mortgagee,  with  actual  notice  of  the 
facts,  releases  from  the  mortgage  that  portion 
of  the  premises  primarily  liaUe,  he  thereby  re- 
leases pro  tanto  the  portion  secondarily  liable. 
When  the  mortgage  is  sought  to  be  enforced 
against  the  owner  of  the  latter,  he  can  claim  an 
abatement  of  his  liability  to  the  extent  of  the 
value  of  that  portion  wmch  ^ould  have  been 
made  the  primary  fund. "  See  also  Matteson  v. 
ThomatL,  supra;  Briscoe  v.  Power,  47  111.  447; 
Hurd  y.  Eaton,  supra;  Warner  v.  DeWitt  Co. 
Bank,  4  Ul.  App.  306. 

Nor  is  it  necessary  that  the  junior  mortgageOp 
purchaser,  or  judgment  creditor,  desiring  to 
insist,  as  against  the  original  mortgagee,  that 
the  effect  of  releases  of  portions  of  tne  mort- 
gaged premises  b^  the  latter  was  a  discharge 
pro  tanto  of  the  original  mortgage  debt,  should 
for  this  purpose  resort  to  a  cross-bill;  for  it  is 
common  practice  to  afford  this  character  of  re- 
lief upon  answer.  Iglehart  v.  Crane,  and 
Chicago  db  G,  W,  B,  Land  Co,  v.  Peck,  supra; 


xnation  of  it,  does  not  by  releasing  a  part,  affect  his 
rights  over  the  balance  of  the  premises.  Wheel- 
wright V.  Loomer,  4  Bdw.  Ch.  243. 

A  mortgagee  is  not  responsible,  without  notice, 
for  the  application  of  any  surplus  which  may  re- 
main on  the  sale  of  the  mortgaged  property,  after 
satisfying  his  mortgage.  McLean  v.  Lafayette 
Bunk,  4  McLean,  436 ;  Nelson  v.  Boyce,  7  J.  J.  Marsh. 
401 :  Shirras  v.  Oaig,  11  IT.  S.  7  Cranch,  84  (8  L.  ed. 
260). 

In  some  of  the  States  the  registry  of  the  second 
mortgage  is  deemed  full  notloe  to  the  first  mort- 
gagee. But  the  American  courts  generally,  and  the 
English  courts  uniformly,  hold  that  nothing  short 
of  actual  notice  will  suffice.  Re  Haake,  7  Nat. 
Bankr.  Reg.  71, 9  Sawy.  841 ;  Shirras  v.  Oaig,  U  U.  8. 
7  Cranob,  84  (8  L.  ed.  260) ;  Frye  v.  Illinois  Bank,  11 
111.  881. 

Yet  the  fact  that  the  deed  was  recorded  is  not 
wholly  imimportant,  for  if  it  appears  from  other 
circumstances  that  plalntilts  were  bound  to  inquire, 
the  record  is  evidence  that  an  faiquiry  properly 
conducted  must  have  led  to  a  knowledge  of  its  ex- 
istence. Howard  Ins.  Co.  v.  Halsey,  4  Sandf .  Gh. 
m,  9  N.  Y.  Leg.  Obs.  214,  8  N.  Y.  ^274, 60  Am.  Deo. 
480. 

EquUaUe  doctrine  <tf  subroffotlon. 

The  equitable  doctrine  of  subrogation  applies 
where  a  party  is  compelled  to  pay  the  debt  of  a 
third  person  to  protect  his  own  rijarhts,  or  to  save  his 
own  property.  Slade  v.  Van  Veohten,  11  Paige,  21 ; 
Cole  V.  Malcolm,  6Q  N.  Y.  866 ;  Sandf ord  v.  McLean, 
3  Paige,  117;  Atlantic  Ins.  Go.  v.  Storrow,  6  Pidge, 
286;  Graham  v.  Dickinson,  8  Barb.  C3i.  168;  Ells- 
worth V.  Lookwood,  42  N.  Y.  89. 

The  creditor  is  entitled  to  the  benefit  of  all  collat- 
«ral  obligations  for  the  payment  of  the  debt  which 
a  person  standing  as  surety  for  others  has  received 
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for  his  indemnity  and  to  relieve  him  or  his  property 
from  liability  for  such  payment.  Crawford  v.  Ed- 
wards, 83  Mich.  361 ;  Klapworth  v.  Dressier,  18  N.  J. 
Eq.  62,  78  Am.  Dec.  78,  note ;  Converse  v.  Gook,  8 
Vt.  164 ;  Hoff *s  App.  24  Pa.  200 ;  Lennig^s  Estate,  SM 
Pa.X88;  Rice v.Rioe,  106 111.206;  McNefi  v. Morrow, 
Bich.  Eq.  Gases,  172 ;  Bhame  v.  Lewis,  18  Bich.  Eq. 
269;  Oottrell's  App.28Pa.284. 

The  surety  who  pays  the  debt  is  entitled  to  have 
the  judgment  kept  alive  for  his  benefit  as  against 
the  principal  debtor  and  to  have  the  same  advan- 
tages which  could  have  been  claimed  by  the  judg- 
ment creditor.  Talbot  v.  Wilklns,  81  Ark.  428; 
Ritch  V.  Eichelberger,  18  Fla.  181 :  Newton  v.  Field, 
16  Ark.  210 :  Hayes  v.  Ward,  4  Johns.  Gh.  128;  Bur- 
rows V.  McWhann,  1  Desaus.  409. 

A  mere  surety,  upon  being  compelled  to  pay  the 
bond  debt,  had  a  right,  upon  principles  of  th« 
plainest  equity,  to  be  subrogated  to  the  position  of 
the  holder  of  the  mortgage  security,  that  he  might 
resort  to  a  sale  of  the  premises  to  effect  his  own  in* 
demnlty.   Johnson  v.  Zink,  82  Barb.  886. 

The  mortgagee  creditor  is  entitled  to  the  benefit 
of  the  agreement  made  by  the  purchaser  of  the 
equity  of  redemption.    Higman  v.  Stewarti  88  Mloh* 

Surety  entiUed  toremedtes  and ssourttfes  cf  crtdttor^ 

A  surety  Is  entitled  to  every  remedy  which  the 
creditor  has  against  the  principal  debtor.  Marsh  v. 
Pike,  10  Paige,  606 ;  McLaughlin  v.  Gurts'  Estate,  27 
Wis.  647. 

A  surety  upon  performance  by  hfm  of  his  con- 
tract is  entitled  to  the  original  evidence  of  debt 
held  by  the  creditor  and  to  any  judgment  in  which 
the  debt  has  been  merged  as  well  as  to  all  collateral 
securitlee  held  by  the  creditor.  The  right  of  the 
surety  is  not  only  that  of  subrogation,  pure  and 
simple,  but  a  right  to  an  assignment  by  the  ored- 


d8d9. 


Boone  t.  Clabk. 


289 


Soles  y.  Sheppctrd,  90  HI.  616,  and  cases  cited. 

Nor  can  it  be  doubled  that  the  mortgagor 
^cannot,  without  the  assent  of  the  mortgagee, 
plat  the  mortgaged  premises,  and  donate 
streets,  alleys,  and  grounds  to  the  public;  but 
in  such  case  the  assent  of  the  mort|^gee  will 
be  implied  from  the  act  of  the  latter  m  accept- 
ing a  stipulated  sum  per  lot,  and  executing  re- 
leases therefor.    Smith  y.  Heath,  102  111.  180. 

And  it  is  considered  that  a  purchaser  of  a 
part  of  such  platted  premises,  purchasing  by 
the  plat,  as  also  junior  mortgagees  and  judg- 
-ment  creditors  with  liens  upon  portions  of  the 
platted  premises,  are  estopped  from  insisting 
that  the  portions  of  the  mortgaged  premises 
embraced  in  the  platted  streets,  alleys,  and 
ways  shall  be  regarded  and  treated  as  premises 
released,  and  the  yaiue  thereof  credited  upon 
the  mortgage  debt. 

As  in  the  further  discussion  of  the  many 
questions  arising  upon  this  record  application 
must  be  made  of  the  general  principles  of  the 
law  as  illustrated  by  the  former  decisions  of 
this  court,  and,  to  ayoid  repetition,  we  haye 
thought  it  apt  to  present  them  in  succinct  and 
connected  form;  and  the  various  contentions 
hereafter  considered  will,  we  think,  in  the 
main,  be  found  to  fall  within  the  doctrines  thus 
announced. 

It  is  contended  on  behalf  of  Julia  N.  Brew- 
ster that  the  court  erred  in  sustaining  the  de- 
murrer to  her  cross-bill.  No  gooa  purpose 
<»n  be  subserved  in  attempting  to  epitomize 
this  cross-bill,  covering,  as  it  does,  some  thirty 
pages  of  printed  abstract;  and  it  is  sufficient  to 
say  that  no  facts  are  therein  stated,  nor  would 


she  be  entitled  to  any  relief  thereon,  that  she 
could  not  have  upon  proper  answer  filed. 
The  demurrer  was  sustained  upon  this  ^und, 
and  there  was  no  error  therein  of  which  she 
can  be  heard  to  complain. 

It  is  further  contended  on  the  part  of  Mrs. 
Brewster  that  the  court  erred  in  decreeing  the 
sale  of  her  premises  for  the  satisfaction  of  the 
mortgage  indebtedness  secured  by  the  Turner 
trust  deed,  and  in  not  decreeing  that  the  same 
was  freed  therefrom.  It  is  nowhere  contended 
that  Mrs.  Brewster,  in  making  her  purchase  of 
this  block,  purchased  for  less  than  its  full 
value.  It  is  further  undisputed  that  at  the 
time  of  the  purchase  she  paid  $1,000  of  the 
purchase  money,  which  is  shown  to  have  been 
turned  over  to  the  holders  of  the  original  mort- 
gage indebtedness;  and  in  consideration  there- 
of lots  1  to  20,  inclusive,  in  said  block  87,  were 
released,  in  ticcordance  with  the  trust  deed, 
from  the  operation  of  that  instrument.  This 
is  shown  by  both  Brewster  and  Oolehour,  and 
is  found  by  the  master.  It  is  clear,  therefore, 
that  so  far  as  lots  1  to  20,  inclusive,  are  con- 
cerned, they  are  not  within  the  operation  of  the 
Turner  trust  deed.  This  release  seems  to  have 
been  executed  in  pursuance  of  an  agreement 
between  the  Clarks  and  W.  H.  Colehour  that, 
upon  payment  of  $50  per  lot,  releases  therefor 
would  be  executed.  Although  the  purchase 
here  was  of  the  48  lots  in  block  37,  the  $1,000 
paid  would  represent  20  lots  under  said  agree- 
ment, and  Joseph  P.  Clarkson,  attorney  in 
fact  of  the  Clarks,  chose  to  release  said  lots 
from  1  to  20.  In  respect  of  the  remaining  lots 
of  the  block,  from  21  to  48,  inclusive,  they 


ttor.  Tfeldingr  v.  Waterhouse,  8  Jones  &  8.  428; 
Cfaeesebrough  v.  Millard,  1  Johns.  Ch.  409 ;  Clason  v. 
Morris,  10  Johns.  584 ;  Goodyear  v.i  Wat8on44  Barb. 
481 ;  EDO  V.  Crooke,  10  N.  Y.  66 ;  Ellsworth  v.  Lock- 
wood,  aO  N.  Y.  98. 

He  Is  entitled  to  he  put  in  the  plaoe  of  the  cred- 
itor and  to  be  subrogated  to  all  his  rights  against 
the  principal  debtor.  He  becomes  the  equitable  as- 
signee, not  only  of  the  collateral  securities  but  of 
che  principal  obligation.  8  Pom.  Bq.  Jur.  470; 
Hayes  v.  Ward,  4  Johns.  Gh.  128,  In  noU  to  Marsh  v. 
Pike,  1  Sandf.  Ch.  210;  Woodruff  v.  Erie  B.  Co.  25 
Hun,  251;  Ayers  V.  Dixon,  78  N.  Y.  818. 

He  is  entitled  to  be  substituted  in  the  place  of  the 
creditor  as  to  all  securities  held  by  the  latter  and  to 
have  the  same  benefit  that  he  would  have  therein. 
Moore  v.  Topliff,  107  III.  248 ;  Lewis  v.  Palmer,  28  N. 
Y.  275;  1  Story,  Eq.  S  337. 

Suibrogotkm  of  mortgagor  on  paummt  of  debt, 

'  If  the  mortgagor  is  compelled  to  pay  the  debt  of 
the  former  holder  of  the  mortgage  he  can  recover 
it  from  the  purchaser  of  the  equity  of  redemption. 
RusBell  V.  Pistor,  7  N.  Y.  174 ;  Yanderkemp  v.  Shel- 
ton,  11  Paige,  34. 

He  is  entitled  to  be  subrogated  and  to  enforce  the 
mortgage  (Barr  v.  Patrick,  52  Iowa,  704),  and  has  a 
right  to  an  assignment  of  the  same  to  enforce  pay- 
ment out  of  the  premises.  Halsey  v.  Reed,  9  Paige, 
44B ;  Qrrick  v.  Durham,  79  Mo.  179 ;  Btillman  v.  Still- 
man,  21  N.  J.  Eq.  127. 

It  is  only  where  the  grantor  has  himself  paid  the 
mortgage  that  he  becomes  subrogated  to  the  rights 
«f  the  mortgagee.  Marsh  v.  Pike,  10  Paige,  605; 
Ayers  v.  Dixon,  78  K.  Y.  818;  Lappen  v.  Gill,  129 
Mass.  349 :  Risk  v.  Hoffman,  69  Ind.  187 ;  Pardee  v. 
Treat,  82  N.  Y.  885 ;  Fenton  v.  Lord,  128  Mass.  466; 
EmJey  v.  Mount,  32  N.  J.  Eq.  470:  Strohauer  v. 
Volts,  42  Mich.  444;  Waters  v.  Hubbard,  44  Conn. 
5L.R.A.  19 


840 ;  Marshall  v.  Davies,  78  N.  Y.  414 ;  Semen  v.  Ter* 
hune,  1  Cent.  Rep.  675,  40  N.  J.  Eq.  868 ;  Stillman  v. 
Stillman,  21  N.  J.  Eq.  126;  Tice  v  Annin,  2  Johns. 
Ch.  125 ;  RussaU  v.  AUen,  10  Paige,  249 ;  8  Pom.  Eq. 
Jur.  195. 

Where  the  contract  is  one  merely  of  Indemnity, 
and  not  to  pay,  or  against  liability,  actual  damage 
must  be  shown.  Crippen  v.  Thompson,  6  Barb.  534 ; 
Gilbert  v.  Wiman,  1  N.  Y.  560;  CtiurchiU  v.  Hunt,  3 
Denio,  821 ;  Post  v.  Jackson,  17  Johns.  289 ;  Aber- 
deen V.  Blackmar,  6  Hill,  824 ;  Lee  v.  dark,  1  Hill. 
56;  Thomas  v.  Allen,  1  Hill.  145;  CoUinge  v.  Hey- 
wood,  9  Ad.  &  EL  688;  Reynolds  v.  Doyle,  1  Man.  & 
Gr.758. 

If  the  mortgagor  pays  off  the  mortgage  he  may 
preserve  its  lien  aUve  as  security  against  the  land 
for  his  own  reimbursement.  Cox  v.  Wheeler,  7 
Paige,  248 ;  Halsey  v.  Reed,  9  Paige,  446 ;  Cherry  v. 
Monro,  2  Barb.  Ch.  618. 

The  essential  purpose  of  such  a  covenant  is  to  in- 
demnify the  mortgagor  against  the  contingency 
that  the  land  may  not  bring  enough  to  pay  the 
mortgage  debt  and  thereby  leave  him  exposed  to  a 
claim  for  a  deficiency.  Wilbur  v.  Warren,  6  Cent. 
Rep.  214, 104  X.  Y.  197. 

And,  standing  In  the  place  of  a  surety,  he  is  enti- 
tled, upon  paying  the  mortgagre,  to  be  subrogated 
to  all  his  remedies  for  the  recovery  of  the  amount. 
Marsh  v.  Pike,  1  Sandf.  Ch.  218. 

The  mortgagor  might  himself  pay  the  bond  and 
mortgage,  and  be  substituted  in  the  place  of  the 
mortgagee,  not  only  as  to  the  remedy  against  those 
who  had  agreed  to  indemnify  Mm,  but  also  against 
the  mortgaged  premises.  Cornell  v.  Prescott,  2 
Barb.  20 ;  Calvo  v.  Davies,  78  N.  Y.  215 ;  Josselyn  v. 
Edwards,  57  Ind.  218:  Ferris  v.  Crawford,  2  Denio, 
595 :  Cherry  v.  Monro,  2  Barb.  Ch.  618. 

The  mortgagor  sustained  the  relation  in  equity  of 
surety  and  his  rights  were  to  be  respected  and 
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"were  included  in  the  decree  by  the  desi^ation 
of  "unreleased  lots,"  and  held  to  be  pnmarily 
liable  for  the  payment  of  the  original  mortga^ 
indeb^edness;  but  no  order  is  made  for  Uieir 
sale,  tiie  court  having  ordered  the  sale  of  cer- 
tain lots  and  lands,  not,  however,  including 
said  lots,  reserving  to  the  court  the  making  or 
a  further  order  of  sale  if  necessary. 

The  facts  shown  justify  the  decree  as  far  as 
rendered.  It  is  shown  that  the  mortgagees, 
the  Clarks,  received  the  $1,000  cash  before 
mentioned;  but  it  was  understood,  both  by 
Brewster  and  the  CI  arks,  that  it  was  paid  upon 
the  twenty  lots  released,  and  was  so  paid  and 
accepted  In  respect  of  the  residue  of  the  con- 
sideration for  said  lots,  two  notes  were  given 
which  it  appears  had  been  reduced  bv  pay- 
ments some  time  prior  to  March  21,  1874,  to 
$2,886.87  each,  and  which  were  secured  by  a 
mortgage  on  said  block.  Some  time  prior  to 
the  date  last  mentioned  they  had  l)een  placed 
by  the  payee,  W.  H.  Oolehour,  with  others,  in 
the  hands  of  Henry  F.  Clark  as  collateral  to  the 
principal  debt  On  settlement  had  at  that 
date,  these  notes,  with  others,  were  delivered 
back  to  the  payee.  It  does  not  appear  that 
anything  was  paid  thereon  to  the  Clarks,  nor 
does  it  appear  that  bv  any  arrangement  the  prin- 
cipal, debt  was  or  should  be  credited  with  the 
amount  of  said  notes.  If,  upon  further  hear- 
ing, it  should  be  found  necessary  to  order  the 
sale  of  this  property,  it  will  only  be  done  after 
the  exhaustion  of  the  lands  and  lots  held  by 
the  grantor  in  the  Turner  trust  deed,  or  subse- 
quently conveyed,  and  after  crediting  the  prin- 
cipal debt  witk  such  sums  as  should  be  charged 


against  the  same  on  account  of  property  re- 
leased, in  accordance  with  the  principles  iu 
this  opinion  stated. 

The  next  contention  considered  is  that  of  ap- 
pellants, representatives  and  heirs  of  Levi  D. 
Boone.  At  the  time  of  the  purchase  and  con- 
veyance of  the  lands  to  W.  H.  Oolehour, 
$10,000  of  the  purchase  price  was  paid  in  cash* 
and  this  money  appears  to  have  been  furnished, 
$5,000  by  William  Hansbrough,  and  $5,000_^ 
F.  M.  Corby,  Wesley  Morrill,  and  Charies  W. 
Oolehour;  and  W.  H.  Oolehour — ^in  whose 
name  the  purchase  was  made,  who  took  title 
from  the  Olaiks,  and  who  executed  the  note» 
for  the  $86,000  portion  of  the  purchase  price 
of  the  land,  and  the  original  trust  deed  to  se- 
cure the  $90,000,  unpaid  portion  of  the  pur- 
chase price — ^gave  William  Hansbrough  a  writ- 
ten instrument  under  his  hand  and  seal,  dated 
July  81,  1871,  recitine  "that  the  406  acres  thi» 
day  bought  of  H.  F.  Clark  by  me  in  my  name 
is  one  half  the  property  of  William  Hans- 
brough,— ^he  havinff  bought  the  one  naif,  and 
paid  the  one  half  of  the  cash  payment,  to  wit, 
$5,000,  and  as  the  same  is  sold  he  to  have  one 
half  of  the  profits;"  and  he  also  gave  to  Corby,. 
Morrill  and  0.  W.  Oolehour  a  written  instru- 
ment under  his  hand  and  seal,  dated  August 
1,  1871,  reciting  that  the  persons  last  named 
were  "together,  jointly  and  equally,  interested 
ii\  one  half  of  the  406  acres,  this  day,  to  wit, 
July  18,  1871,  bought  of  H.  F.  Clark  and 
others,  ttiey  having  advanced  one  half  of  the 
purchase  money  advanced  in  cash,  to  wit, 
$10,000,  they  paying  $5,000  for  the  purchase 
of  the  same, '  thereby  agreeing  "that  out  of  the 


treated  accordingly.  Jester  v.  Sterling:,  85  Hun, 
847;  Comstock  v.  Drohan,  71  N.  Y.  9;  Flower  v. 
Lance,  59  N.  Y.  608 ;  Paine  v.  Jones.  U  Hud,  577. 

It  was  oompetent  for  the  mortgagor,  in  paying 
the  amount  of  the  mortgage,  to  enforce  its  Uen  In 
his  own  name,  against  those  who  succeeded  to  him 
in  the  title  to  the  equity  of  redemption.  McLean 
V.  Toirle,  8  Sandf.  Oh.  118. 

BolcUr  of  junior  tnortgage  gubroQOUd  to  rights  of 

prior  mortgagee. 

The  holder  of  a  Junior  mortgage  is  entitled  to  be 
subrogated  to  the  rights  ol  the  holder  of  the  senior 
mortgage  iupon  payment  of  the  amount  thereof, 
and  may,  upon  tender  of  the  amount,  compel  an 
assignment,  although  he  does  not  occupy  the  posi- 
tion of  a  surety.   Twombly  v.  Cassidy,  82  N.  Y.  168. 

Where  a  party  was  not  in  the  position  of  a  surety 
of  the  mortgage  debt  the  subject  of  the  fore- 
closure, he  was  not  eotitied  to  an  assignment  of  the 
mortgage ;  his  enly  remedy  was  to  pay  it  and  have 
it  discharged.    Ellsworth  v.  Lockwood,  42  N.  Y.  105. 

The  owner  of  a  Junior  incumbrance  redeems,  not 
the  premises  strictly  speaking,  but  the  senior  in- 
cumbrance. And  he  is  entitled,  not  to  a  convey- 
ance of  the  premises,  but  to  an  assignment  of  the 
security.    Pardee  v.  Van  Anken,  8  Barb.  542. 

When  a  third  person  at  the  instance  of  the  mort- 
gagor or  for  his  own  protection  pays  the  debt  se- 
cured by  the  mortgage,  be  becomes  entitled  to  sub- 
rotation  to  all  the  rights  of  the  creditors.  WolflT  y. 
Walter,  66  Mo.  285 ;  Hoy  v.  BramhaJl,  19  N.  J.  Eq. 
567 ;  Robinson  v.  Urquhart,  "iSt  N.  J.  Eq.  516 ;  Peltz  v. 
Clarke,  30  U.  8.  5  Pet.  483  (8  t.  ed.  199) ;  Carter  v. 
Taylor,  3  Head,  80;  Mead  v.  York,  6  N.  Y.  449; 
Champney  v.  Coope,  82  N.  Y.  548;  Kellogg  v.  Ames, 
41  N.  Y.  259:  Purser  v.  Anderson,  4  Edw.  Ch.  16. 

If  the  mterests  of  the  party  require  the  incum- 
branoe  to  ho  kept  alive  his  intention  to  do  so  will 
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be  inferred  and  followed ;  but  if  they  are  not  op- 
posed to  a  merger,  a  merger  will  take  place  accord- 
ing to  his  supposed  intention.  Skeel  v.  Spraker.  8 
Paige,  182 ;  White  v.  Knapp,  8  Paige,  178 ;  Loomer  v. 
Wheelwright,  8  Sandf.  Ch.  136:  Lovelace  v.  Webb, 
62  Ala.  278 ;  2  Pom.  Eq.  Jur.  248. 

OreAiior  to  have  benefU  of  cdUateral  securities. 

In  equity,  a  creditor  may  have  the  benefit  of  all 
collateral  obligations  for  the  payment  of  the  debt, 
which  a  person  standing  in  the  situation  of  a  surety 
for  others  holds  for  his  indenmity.  It  is  In  the  ap- 
plication of  this  principle  that  decrees  for  deficien- 
cy in  foreclosure  suits  have  been  made  against 
subsequent  purchasers,  who  have  assumed  the  pay- 
ment of  the  mortgage  debt,  and  thereby  become 
principal  debtors  as  between  themselves  and  their 
grantors.  Halsey  v.  Reed,  9  Paige,  446;  Crowell  v. 
Saint  Barnabas  Hospital,  27  K.  J.  Eq.  655. 

The  creditor  is  entitled  by  subrogation  to  all  the 
securities  which  he  holds  from  the  principal  debt- 
or, and  is  entitled  in  equity  to  enforce  the  promise 
made  to  him  by  the  grantee.  Melien  v.  Whipple,  1 
Gray,  817;  Pettee  v.  Peppard,  120  Mass.  522;  St.  Louis 
Exch.  Bank  v.  Rice,  107  Mass.  37 ;  Crowell  v.  Cur- 
rier, 27  N.  J.  Eq.  152;  King  v.  Whltely,  10  Paige,  465; 
Russell  V.  Pistor,  7  N.  Y.  171 ;  Trotter  v.  Hughes,  12 
N.  Y.  74. 

Rut  this  liability  depends  upon  the  fact  that  his 
Immediate  grantor  is  also  personally  liable.  Nor- 
wood V.  De  Hart,  80  N.  J.  Eq.  412;  Arnaud  v.  Grigg, 
20  N.  J.  Eq.  482. 

It  Is  otherwise  as  to  his  liability  at  law  on  his 
promise.  Thorp  v.  Keokuk  Coal  Co.  48  N.  Y.  258. 
See,  however,  Vrooman  v.  Turner,  69  N.  Y.  280;  8 
Pom.  Eq.  Jur.  195. 

A  mortgagee  is  bound,  in  deaUng  with  his  secur- 
ity and  with  the  bond,  to  observe  the  equitable 
rights  of  third  persons,  of  which  he  has  notloe. 
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ETofils,  if  any  be  realized  from  the  sale  of  said 
ukd,  the  said  parties  above,  jointly,  shall  be 
entitled  to  receive  the  one  lialf  of  the  net  profit 
from  any  sale  of  said  land."  Neither  of  these 
instruments  was  placed  on  record. 

In  respect  lo  the  second  instrument  above 
referred  to,  a  controversy  having  arisen  between 
Wesley  Morrill  and  the  Colehours,  Morrill 
proceeded  by  his  bill  in  equity  to  establish  his 
rights,  and  to  enforce  the  specific  performance 
thereof,  and  for  an  account  of  the  proceeds  of 
sales  made  by  W.  H.  Colehour,  resulting  in  a 
decree  in  the  circuit  court  dismissing  the  bill; 
and  which  decree,  on  appeal  to  this  court,  was 
affirmed.    MarriU  v.  Colehmtr,  82  111.  618. 

From  that  case  it  appears  that  Corby,  Mor- 
ril]  and  C.  W.  Colehour  entered  into  an  agree- 
ment with  W.  H.  Colehour,  by  which  the 
former  abandoned  all  claim  to  the  property, 
or  to  any  profits  that  might  be  reiilized  from 
its  sale,  and  the  latter  agreed  not  to  look  to 
them  for  any  part  of  the  purchase  money;  and 
in  the  course  of  the  opinion  the  court  said: 
"The  written  agreement  executed  by  W.  H. 
Colehour  only  binds  him  to  pay  appellant  and 
the  others  equal  portions  of  the  one  half  of  the 
net  profits  arising  from  the  sale  of  the  lands. 
It  in  no  event  bound  him  to  convey  the  land. 
.  .  .  By  this  agreement  this  was  not  an  interest 
in  or  title  to  the  land,  but  it  was  an  agreement 
to  give  appellant,  and  pay  to  him,  profits  that 
might  be  realized  from  the  sale  of  the  land. 
'  ■  •  The  purchase  was  made  for  the  purpose 
of  sale  ana  the  acquisition  of  profits.  It  was 
not  bought  to  hold  as  land,  but  simply  as  an 
article  of  commerce,  and  for  speculation,  and 


for  that  reason  equity  regards  it  as  personal 
property  among  the  partners.  In  such  cases 
tlie  intention  of  the  parties  stamps  the  character 
of  the  transaction." 

The  foregoing  case  is  referred  to  for  two  pur- 
poses: (1)  as  showing  that  whatever  right  Cor- 
by,  Morrill  and  C.  W.  Colehour  may  have 
acquired  by  their  $5,000  contribution  towards 
the  purchase  price  of  the  lands,  and  under  the 
instrument  of  August  1,  1871,  had  been  relin- 
quished in  favor  of  W.  H.  Colehour:  and  (2) 
as  showing  the  relation  which  William  Hans- 
brough  sustained  towards  W.  H.  Colehour,  and 
his  rights  in  the  lands  under  the  instrument  of 
July  81,  1871.  Although  not  identical  in 
language,  these  two  instruments  are  of  the  saiiie 
legal  import.  The  parties  engaged  in  a  com- 
mon enterprise,  namely,  the  purchase  of  lands 
in  the  name  of  one,  not  to  be  held  as  lands,  but 
as  an  article  of  commerce,  and  for  speculation; 
and  the  fact  that  they  shared  in  contributing 
the  purchase  money,  and  agreed  to  share  in  the 
profits  that  might  arise  from  the  sale  of  the 
purchased  commodity,  stamped  the  transaction 
as,  in  effect,  a  partnership,  with  some,  at  least, 
of  the  incidents  and  obligations  growing  out  of 
I  that  relation. 

I  That  Hansbrough  regarded  himself  as  bound 
I  as  a  joint  purchaser  (in  his  testimony  he  states 
',  he  was  a  half  partner  in  the  purchase)  is  strong- 
ly supported  by  his  subsequent  conduct.  Be- 
tween the  date  of  the  purchase  and  the  2d  day 
of  December,  1872,  he  paid  three  installments 
of  $200  each,  interest  accrued  on  the  Mary  P. 
M.  Palmer  note,  and  also  $6,125.85,  interest 
accrued  on  the  twenty  notes  held  by  appellees; 


GbIvo  v.  Davles,  73  X.  Y.  216,  229  Am.  Rep.  181;  Tlce 
V.  Annin,  S  Johns.  Ch.  125;  Steveus  t.  Cooper,  1 
Johns.  Ch.  125;  Howard  Ins.  Co.  v.  Halsey,  8  N.  Y.  271. 

Where  the  charge  amounted  to  a  covenant  by  the 
purchaser  to  assume  and  pay  the  mortgra^e  debt, 
the  mortgagee  was  allowed,  in  proceedings  for  the 
foreclosure  of  the  mortgage,  the  benefit  of  the 
covenant,  by  a  decree  that  the  purchaser  should 
pay  the  deficiency  of  the  mortgage  debt  wblch 
might  remain  after  the  sale  of  the  mortgaged 
premises.  Hoy  v.  firamhall,  19  N.  J.  Eq.  570:  Klap- 
worth  V.  Dresaier,  18  N.  J.  Eq.  62;  Ferns  v.  Craw- 
ford, 2  Denio,  505;  Gilbert  v.  Averill,  15  Barb.  23; 
Bigelow  V.  Bush,  6  Paige,  343. 

The  mortgagee  creditor  is  entitled  to  the  benefit 
of  the  agreement  made  by  the  purchaser  of  the 
equity  of  redemption.  Higman  v.  Stewart,  38  Mich. 
SS8;  Oamsey  v.  Rogers,  47  N.  Y.  233 ;  Stevenson  v. 
Black,  1  N.  J.  Eq.  338;  Miller  v.  Thompson,  34  Mich. 
10;  Tlchenor  v.  Dodd,  4  N.J.  Eq.  454;  Crawford  v. 
Bdwards,  38  Mich.  854. 

Mortgagee,  tfumgh  having  (usigned,  may  bring  mil 

inhU  own  name. 

If  the  mortgagee  has  assigned  the  mortgage  as 
security  or  pledge  for  a  loan  of  a  less  amount,  he 
may,  espeoiallv  where  the  assignee  refuses  to  pro- 
cced,  bring  an  action  of  foreclosure  in  his  own 
name.  Norton  v.  Warner,  3  Bdw.  Ch.  106, 3  N.  Y. 
Ch.  L.  ed.  589;  2  Van  Santv.  Eq.  PI.  74. 

Where  the  owner  of  a  mortgage  has  pledged  the 
same  as  collateral  security  for  a  debt  lees  than 
the  iaoe  of  the  mortgage,  he  has  an  Interest  in  the 
same  which  entitles  him  to  bring  an  action  for  the 
foreclosure  of  the  mortgage.  Simaon  v.  Satterlee, 
64  N.  Y.  668;  Burlingame  v.  Parce,  12  Hun,  151;  Whit- 
ney V.  McKinney,  7  Johns.  Ch.  144;  Johnson  v.  Hart, 
3  Johns.  Gas.  822. 

So  long  as  the  assignee  was  a  party  and  did  not 
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object,  tho  mortgagor  could  not  raise  the  question, 
Simson  v.  Satterlee,  6  Hun,  805. 

So  a  surety  who  is  compelled  to  pay  the  mortgage 
may  foreclose  it  in  his  own  name.  See  McLean  v. 
Towle,  8  Sandf .  Ch.  117. 

Holder  offunior  mortgage  may  forecloee. 

There  is  no  objection  to  the  filing  of  a  bill  by  the 
second  mortgagee  for  a  foreclosure  and  sale  to  pay 
off  ail  the  incumbrances  according  to  their  respec- 
tive priorities,  or  to  redeem  as  respects  prior  mort- 
gagees, and  then  to  sell  in  order  to  repay  the 
redemption  money,  as  well  as  to  satisfy  the  sub- 
sequent incumbrances.  Peabody  v.  Koberts,  47 
Barb.  96. 

The  holder  of  a  fourth  mortgage  has  the  right  to 
redeem  from  the  prior  mortgages.  Frost  v.  Yon- 
kers  Sav.  Bank,  70  N.  Y.  557;  2  Story,  Eq.  8 1028. 

By  the  practice  in  this  State  a  Junior  mortgagee 
may  make  the  prior  mortgagee  a  party  without  of- 
fering to  redeem  the  prior  mortgage.  Vander- 
kemp  V.  Shelton,  11  Paige,  28;  Walsh  v.  Rutgers  F. 
Ins.  Co.  18  Abb.  Pr.  88. 

Awignee  of  mortgagee  takes  mtb^eU  to  equUiee  against 

assignor, 

A  mortgagee  could  assign  no  other  rights  than 
he  possessed  himself,  and  if  he  had  no  right  of  ac- 
tion upon  the  securities  he  could  transfer  none. 
Ely  V.  McNight,  80  How.  Pr.  100. 

The  assignee  of  the  mortgage  is  an  incumbrancer 
and  therefore  within  the  term^  of  the  statute.  He 
took  the  mortgage  subject  to  all  equities  exist- 
ing against  it  in  faVor  of  the  mortgagor  against 
the  mortgagee,  but  not  to  the  latent  equities  of  the 
mortgagor's  creditors.  Hovey  v.  Hill,  8  Lans.  1781; 
L*Amoureux  v.  Yandenburgh,  7  Paige,  810. 

Record  notice  of  junior  lien. 

While  a  prior  incumbrancer  is  not  bound  by  reo- 
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and  on  December  28,  1872,  Hansbroagh  as- 
fidgned  bis  contract  witb  W.  H.  Colebour,  and 
transferred  "unto  Levi  D.  Boone  all  my  [his] 
right,  title,  and  interest  in  and  to  the  within 
contractor  purchase  of  land,"  as  security  for  an 
existing  indebtedness  of  Hansbrough  to  Boone. 
But  notwithstanding  such  transfer,  in  Februa- 
ry, March  and  June  of  1878,  Hansbrough  made 
further  payments  for  account  of  the  land  pur- 
chase, namely:  "cash  paid  Gen.  H.  F.  Clark, 
$1,505;  taxes  on  Clark  land,  $185.71;  interest 
on  Clark  land,  $75;"  and  finally  on  October 
18,  1878,  Hansbrough  had  a  full  settlement 
with  the  Colehonrs,  when  his  interest  in  the 
land  purchase,  including  the  moneys  expended 
by  him  and  bis  share  of  supposed  profits,  was 
found  to  be  $20,466.87. 

It  is  further  to  be  stated  that  about  the  date 
last  named  Levi  D.  Boone,  by  his  attorney  in 
fact, William  Hansbrough,sold  and  transferred, 
by  indorsement  thereof,  all  his  interest  in  the 
Hansbrough  contractjof  July  81, 1871,  "and  the 
land  therem  mentioned  to  Charles  W.  Colehour 
and  Edward  Roby."  The  consideration  of 
this  assignment,  as  alleged,  was  $15,066.47 
from  C.  W.  Colehour,  and  $4,400  from  Roby. 
The  portion  coming  from  Roby  was  evidenced 
by  his  three  notes,  one  for  $800,  and  two  for 
$1,800  each,  payable  in  one.  two,  and  three 
years,  respectively,  from  August  16, 1878,  pay- 
able to  William  Hansbrough;  and  the  portion 
coming  from  C.  W.  Colehour  was  evidenced 
by  the  note  of  W.  H.  Colehour,  dated  August 
16,  1878,  for  $15,066.47,  payable  two  years 
thereafter,  with  interest  at  6  percent,  to  William 
Hansbrough.  To  secure  this  last-named  note, 
W.  H.  CoTehour,  by  his  trust  deed  dated  Au- 
gust 16, 1878,  conveyed  the  unsubdivided  lands 
m  section  17,  and  which  deed  was  recorded 
October  20,  1878,  to  Levi  D.  Boone.  It  is 
evident  the  $15,066.47  evidenced  by  this  note 
of  W.  H.  Colehour  was  the  property  of  Levi  D. 
Boone,  and  is  so  treated  in  this  litigation.  In 
the  trust  deed  last  mentioned  it  was  expressly 
provided  that  the  trustee  should  release  from 
the  lien  thereof,  on  payment  by  the  grantor,  at 
the  rate  of  one  acre  for  $120,  such  payments 


to  be  credited  on  the  secured  note;  and  that  tho 
lands  might  be  subdivided  into  lots,  and  released 
by  lots  or  blocks.  The  grantor  therein  cove- 
nanted that  he  was  seised  in  fee,  that  the  prem- 
ises weire  free  from  liens,  and  that  he  would 
warrant  and  defend,  etc.,  but  expressly  stip- 
ulated that  the  conveyance  was  made  "subject 
to  one  given  by  grantor  hereof  to  Yoluntine  C. 
Turner,  covering  the  same  lands  with  other 
lands." 

The  rights  of  appellants,  the  le^l  represen- 
tatives and  heirs  of  Levi  D.  Boone,  and  which 
are  thought  to  be  injuriously  affected  by  the 
action  of  the  court  in  denying  them  any  relief 
whatever  under  their  cross- bill,  as  can  be  readily 
seen,  are  predicated  primarily  upon  the  act  of 
William  Hansbrough,  in  contributing  $5,000 
towards  the  purchase  of  the  Clark  lands,  and 
the  subsequent  payments  made  by  him  upon 
the  deferred  purchase-money  notes,  and  for 
taxes,  etc.,  upon  the  instrument  executed  by 
W.  H.  Colehour  at  the  time  the  $5,000  was  so 
paid,  and  its  subsequent  assignment  and  trans- 
fer as  shown;  and,  finally,  upon  the  trust  deed 
of  W.  H.  Colehour  conveying  to  their  ancestor 
that  part  of  the  purchase  lands  lying  in  section 
17  described,  to  secure  the  indebtedness  of  over 
$16,000  evidenced  by  the  note  of  W.  H.  Cole- 
hour before  mentioned,  to  their  ancestor,  re- 
maining unpaid,  and  the  action  of  the  Clarks 
in  releasing  from  the  operation  of  such  original 
trust  deed  divers  lots  (parcels  of  the  land  em- 
braced therein)  to  subsequent  purchasers.  And, 
to  fully  comprehend  their  contention,  the  fur- 
ther statement  seems  necessary: 

W.  H.  Colehour  platted  the  Iron- Workers' 
Addition  to  South  Chicago.  In  this  plat  and 
subdivision  was  embraced  the  south  fractional 
half  of  fractional  section  8,  except  certain  rail- 
road rights  of  way,  containing  some  forty-six 
blocks,  and  nearly  2,000  lots,  with  the  neces- 
sary streets  and  alleys;  and,  in  conjunction  witb 
Ester  £.  Taylor,  the  part  of  the  lands  lying  in 
the  north  half  of  section  8  was  also  plattcS  as 
"Taylor's  First  Addition  to  South  Chicago." 
The  Iron- Workers'  Addition  was  certified  Au- 
gust 16,  1878,  and  recorded  December  0, 1878. 


ord  notioe  of  a  junior  lien  upon  his  own  aocurlty, 
he  is  bound  upon  notioe  to  iise  his  own  security  so 
as  not  to  diminish  another's.  Taylor  v.  Maris,  6 
Bawle,  Rl;  Homingr^s  Appeal,  90  Pa.  388;  Mollvain 
V.  Mutual  Aflsur.  Co.  96  Fa.  80;  Bruner*s  App.  7 
Watto&S.»IO. 

Alignment  ef  mortgacfe^  a  eonveyanee. 

An  aasiflmment  of  a  morteage  in  writinir  is  also 
a  oonveyanoe  within  the  Act,  for  the  reason  that  it 
is  an  instrument  by  which  the  mortgagee's  interest 
or  title  is  transferred.  Vanderkemp  v.  Bhelton,  11 
Paige,  28;  Decker  v.  Boloe,  88  N.  Y.  220;  Purdy  v. 
Huntmgrton,  4&  Barb.  800;  St.  John  v.  Spalding,  1 
Thomp.  &  0. 485;  Fdrt  v.  Burch,  5Denlo,  387;  Belden 
V.  Meeker,  47  N.  Y.  807. 

In  order  to  protect  himself  against  a  subsequent 
bona  fide  purchaser  of  the  mortgagre  whose  assign- 
ment may  be  first  recorded,  the  flrat  purchaser 
since  the  Revised  Statutes  must  record  his  assign- 
ment. Bank  for  Savings  in  N.  Y.  v.  Frank,  13 
Jones  &  S.  411;  Campbell  v.  Tedder,  8  Keyes,  174. 

The  assignee  of  a  recorded  mortgage  upon  real 
estate,  which  real  estate  was  conveyed  by  the  mort- 
gagor to  the  mortgagee,  after  the  assignment, 
•  holds  a  valid  lien  thereon,  as  against  a  purchaser 
from  such  mortgagee,  who  purchases  without 
5  L.  H.  A. 


knowledge  of  the  assignment,  although  the  con- 
veyances, both  to  the  mortgagee  and  from  him  'to 
the  purchaser,  were  recorded  prior  to  the  record- 
ing of  the  assignment.  Purdy  v.  Huntington,  4S 
N.  Y.884. 

The  record  of  the  assignment  of  a  mortgage  is 
notice  to  all  the  world  except  the  mortgagor 
(Reeves  v.  Hayes,  96  Ind.  666;  Ely  v.  Soofleld,  86 
Barb.  886;  Van  Keuren  v.  Corklns,  66  N.  Y.  77>;  and 
is  constructive  notice  of  the  rights  of  the  assignee. 
Vlele  V.  Judson,  88  N.  Y.  87. 

Equitable  aaaignus  of  mortgagor. 

Among  those  who  are  regarded  as  equitable  as- 
signees, are  grantees  of  the  mortgagor  not  having 
assumed  payment  of  the  mortgage,  heirs,  devisees, 
tenants  for  life^  doweress,  co-owners,  and  In  fact 
all  parties  entitled  to  redeem,  and  not  personally 
liable  as  principal  debtors,  etc.  Smith  v.  Manning, 
0  Mass.  428;  Lamson  v.  Drake,  106  Mass.  664;  Davis  v. 
Wetherell,  18  Allen,  60;  Beach  v.  Cooke,  28  N.  Y.  600; 
Mills  V.  Van  Yoorhies,  20  N.  Y.  412,  reversing  28 
Barb.  126;  Denton  v.  Nanny,  8  Barb.  618;  Cunning- 
ham V.  Knight,  1  Barb.  889;  Opdyke  v.  Bartles,  1 
N.  J.  Eq.  VB;  Me  Arthur  v.  FrankUn,  16  Ohio  BL  Itt; 
Beach  v.  Shaw,  67  BL 17;  Parry  v.  Wright.  1  Sim.  ft 
Stu.  860,  6  Buas.  143;  Watts  v.  Symes,  1  DeG.  M.  ftG. 
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In  respect  of  the  first  ground  upon  which  these 
^appellants  predicate  their  criticism  of  the  decree, 
'we  have  already  seen  that  the  person  through 
whom  they  claim  by  virtue  of  the  assignment  of 
the  contract  of  July  81,  1871,  William  Hans- 
brough,was  a  partner  with  W.  H.  Colehourin 
these  lands;  and  that  under  such  contract  he  was 
entitled  to  receive  only  a  share  of  the  profits,  if 
any,  arising  out  of  their  sale  and  disposition. 
Under  the  assignment  of  that  instrument,  it 
was  manifest  their  ancestor  acquired  the  in- 
terest of  Hansbrough  only.  Under  the  declara- 
tion of  trust  by  W .  H.  Colehour  in  favor  of 
Hansbrough,  neither  be  nor  his  assignees  could 
be  permitted  to  assert  title  or  equities  against 
the  Turner  trust  deed  given  to  secure  the  pur- 
chase mone^  of  the  lands  by  W.  H.  Colehour. 
All  of  the  nghts  acquired  under  and  by  virtue 
of  such  declaration  must  necessarily  be  in  sub- 
ordination to  the  purchase- money  mortgage. 

It  cannot  be  doubted  but  that  Hansbrough, 
upon  acceptance  of  the  declaration  of  trust, 
had  full  notice  of  the  transaction  by  which  W. 
H.  Colehour  had  acquired  and  held  the  title  to 
these  lands;  and  the  declaration  assigned  to 
Boone,  upon  its  face,  gave  notice  to  him  of  the 
relation  that  Hansbrough  bore  to  the  title. 
And  it  also  seems  clear  to  us  that  the  changes  in 
the  security,  whereby  the  debt  of  Hansbrou^ 
to  Boone,  by  novation,  became  the  debt  of  W. 
H.  Colehour,  and  the  security  therefor  to 
Boone  was  changed  from  the  declaration  of 
trust  in  favor  of  Hansbrough,  bv  W.  H.  Cole- 
hour, to  the  trust  deed  of  W.  a.  Colehour  to 
Boone,  to  secure  such  indebtedness  to  Boone, 
were  parts  and  a  continuation  of  the  same  trans- 
action. 

We  do  not  deem  it  necessary  now  to  enter 
upon  a  discussion  of  the  liability  of  Hansbrough 
as  partner  of  W.  H.  Colehour  for  the  purchase 
money  of  the  land,  but  it  is  sufficient  for  our 
present  purpose  that  the  circumstances  are  such 
as  to  carry  home  to  Hansbrough  and  Boone 
notice  of  appellees*  rights.  If  any  doubt  could 
exist  in  respect  of  notice  of  the  rights  of  appel-  i 


lees,  and  that  the  parties  dealt  with  the  under- 
standing that  the  rights  they  were  acquiring 
were  subject  to  the  nghts  of  appellees,  it  is  e^ 
fectually  removed  by  the  trust  deed  sought  to 
be  foreclosed  by  the  cross-bill  of  these  appel- 
lants; that  is,  the  trust  deed  of  W.  H.  Colehour 
to  Boone  before  mentioned.  As  we  have  seen, 
that  deed  is  by  its  terms  expressly  made  sub- 
ject to  one  given  by  the  grantor,  W.  H.  Cole- 
hour, to  Voluntine  C.  Turner,  covering  tbe 
same  land  and  other  lands.  This  clause  of  the 
deed  receives  additional  force  from  a  considera- 
tion of  the  relation  of  Hansbrough  to  this  trans- 
action. « By  the  declaration  of  trust  in  his  favor, 
he  was  to  have  one  half  of  the  profits  derived 
from  the  sale  of  the  lands  purchased  from  the 
Clarks,  and  the  trust  deed  given  to  secure,  in 
fact,  his  advances  on  account  of  and  profits  in 
the  transaction,  very  properly  and  necessarily 
was  given  subject  to  the  trust  deed  given  for 
the  purchase  monejr.  It  is  clear,  therefore,  that 
the  interest  of  Levi  D.  Boone  was  subject  to 
the  rights  of  appellees,  and  that  these  appel- 
lants occupy  the  sameirelation  their  ancestor 
did. 

It  is  likewise  insisted  that  the  court  erred  in 
the  order  in  which  the  land  covered  by  the 
Boone  trust  deed  was  required  to  be  sold. 
Certain  of  the  lands,  including  those  covered 
by  this  trust  deed,  were  held  by  the  court  not  to 
fall  within  the.  equitable  rule  of  sale  in  tha 
inverse  order  of  alienation.  The  court  by  its 
order  required  the  sale  of  these  lands,  and  of 
all  lots  conveyed  subsequent  to  July  13,  1876; 
and  as  the  trust  deed  to  Boone  was  recorded 
October  20, 1873,  it  is  insisted  that  the  court 
erred  in  requiring  the  sale  of  this  property  until 
all  property  conveyed  thereafter  had  been  sub- 
jected to  the  payment  of  the  first-mortgage 
debt.  We  are  of  opinion  the  court  did  not  err 
in  the  respect  indicated. 

The  equitable  rule  of  marshaling  securities, 
whereby  the  lands  mortgaged  are  required  to 
be  sold  in  the  inverse  order  of  alienation,  as 
said  by  this  court  in  Briscoe  v.  Fotoer,  supra. 


240. 244, 16  Sim.  640;  Squire  v.  Ford,  9  Hare.  47,  60: 

Anderson  v.  Piguet,  L.  R.  8  Ch.  App.  Cas.  180,  187; 

Gunter  v.  Gunter,  23  Beav.  571;  Millspaugh  v.  Mc- 

Bride,  7  Paige,  509;  Cheesebrough    v.  Millard,  1 

Johns.  Ch.  409;  2  Pom.  Bq.  Jur.  255:  8  Pom.  Eq.  Jur. 

209.214. 

Payment  of  tcures  by  morfooiiree,  tacking  to  fMrtgage 

A  mortgagee,  to  protect  his  security,  may  pay 
taxes  which  are  a  legal  charge  upon  the  mortgaged 
premises.  Eagle  F.  Ins.  Go.  v.  Pell,  2  Bdw.  Ch.  681; 
Schoenheit  v.  Nelson,  16  Neb.  237. 

Money  paid  by  the  mortgagee  to  redeem  the 
premises  from  a  t-ax  sale  becomes  part  of  the  mort- 
gage debt  in  equity.  With  regard  to  tlie  amount 
to  be  paid  on  redeeming,  it  may  be  said  that,  as 
taxes  are  a  legal  charge  upon  the  estate,  they  may, 
if  necessarily  paid  by  the  mortgagee,  be  added  to 
the  mortgage  debt.  Sidenberg  v.  Ely,  90  N.  Y.  263, 
48  Am.  Rep.  165;  Burr  v.  Vedder,  8  Wend.  412; 
Kobinson  v.  Ryan,  26  N.  Y.  820;  WUllams  v.  Town- 
send,  81 N.  Y.  414. 

Even  on  forecioaure,  the  amount  of  an  assess- 
ment paid  has  t)een  tacked  to  the  mortgage,  al- 
though the  mortgage  was  silent  as  to  such  matter. 
A.  fortioriy  in  an  action  to  redeem,  should  a  similar 
equity  be  regarded.  Madison  Ave.  Baptist  Church 
▼.  Oliver  St.  Baptist  Church,  9  Jones  &  S.  388:  Ra- 
pelye  v.  Prince,  4  Hill,  128. 

t$  L>  K*  A. 


Where  the  mortgagee  paid  the  assessment  before 
the  time  for  redemption  bad  expired,  he  had  the 
right  to  add  to  his  mortgage  debt  the  amount 
which  he  thus  paid,  and  to  collect  the  same  by 
foreclosure  and  sale,  unless  the  mortgagor  paid  or 
tendered  him  the  whole  amount  by  way  of  redemp- 
tion. Brevoort  v.  Randolph,  7  How.  Pr.  899;  Dale 
V.  McEvers,  2  Cow.  118. 

The  mere  act  of  taking  a  new  security  from  the 
same  party,  and  upon  the  same  property,  does  not 
merge  or  extinguish  a  prior  one.  Hutchinson  v. 
Swartsweller,  81  N.  J.  Eq.  207;  Flanagan  v.  West- 
oott,  11 N.  J.  Eq.  264;  Davis  v.  Maynard,  9  Mass. 
242;  Rogers  v.  Traders  Ins.  Co.  6  Paige,  505. 

So  far  as  paying  taxes  which  were  liens  upon  the 
mortgaged  premises,  and  which  it  was  the  duty  of 
the  mortgagor  or  those  holding  the  legal  title  un- 
der him  to  pay,  it  will  be  assumed  he  paid  them  to 
protect  the  security  held  by  him,  and  he  will  be 
entitled  to  repayment  out  of  the  proceeds  of  the 
sale.  Weed  v.  Hornby,  85  Hun,  582;  Silver  Lake 
Bank  v.  North,  4  Johns.  Ch.  370;  Burr  v.  Veetler,  3 
Wend.  412:  Fleishhauer  v.  Doellner,  9  Abb.  N.  C. 
372, 60  How.  Pr.  438;  Marshall  v.  Davies,  78  N.  Y.  414. 

A  covenant  to  pay  taxes  is  collateral  and  subordi- 
nate to  the  debt  secured  by  the  mortgage,  and 
when  the  debt  is  extinguished  the  covenant  can 
serve  no  further  purpose.  Johnson  v.  Payne,  11 
Neb.  272;  Ferris  v.  Crawford,  2  Denio,  506. 
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"rests  upon  the  reason  that  where  the  mort- 
gagor sells  a  part  of  the  mortgaged  premises 
without  reference  to  the  incumbrance,  purport- 
ing to  convey  the  fee  simple,  and  retaining  a 
part  himself,  it  is  equitable,  as  between  the 
mort^gor  and  his  grantee,  that  the  part  still 
held  oy  the  mortgagor  should  be  first  subjected 
to  the  payment  of  the  debt;  and,  this* equity 
baying  attached  to  the  land,  a  subsequent  pur- 
chaser from  the  mortgagor  with  notice  takes 
it  subject  to  the  same  equity.  But  it  is  evident 
that  ttiis  reasoning  has  no  application  to  a  case 
like  the  present,  where  the  first  purchaser  ex- 
pressly takes  subject  to  the  mortgage."  And 
It  was  there  hel^  that  in  such  case  the  pur- 
chaser has  no  equity  against  the  mortgagor  to 
compel  satisfaction  of  the  incumbrance  out  of 
the  part  retained  by  him,  and  consequently 
none  against  his  grantee  of  such  part;  and  th*at 
the  purchaser  consenting  to  take,  subject  to 
the  mortgage,  consents  that  his  part  of  the  land 
shall  remain  pro  rata  liable  for  the  mortgage 
debt. 

Here,  as  we  have  seen,  the  deed  to  Boone 
was  taken  expressly  subject  to  the  trust  deed 
to  Turner,  and  those  holding  under  it  possess 
no  equity  against  the  grantor  therein  requiring 
that  the  lands  retained  by  him  should  be  first 
sold.  It  would  seem  that  this  should  be  con- 
clusive in  favor  of  the  correctness  of  the  de- 
cree. Moreover,  Boone  took  this  trust  deed 
with  notice,  both  actual  and  constructive,  of 
the  trust  deed  to  secure  the  debt  due  appellees, 
and  with  actual  notice  that  the  interest  of 
Hansbrough  in  the  premises  was  dependent 
upon  profits  to  be  realized  from  the  sale  there- 
of. And  it  is  equally  clear  that  this  trust  deed 
was  taken  by  Boone  to  secure  Hansbrough's 
interest  to  be  derived  and  realized  upon  by  the 
sale  of  the  land  and  lots  by  W .  H.  Colehour.  It 
is  true  that  Boone  sold  and  assigned  to  G.  W. 
Colehour  and  Edward  Robv  his  interest  in  the 
declaration  of  trust  which  he  had  acquired  by 
assignment  from  Hansbrough,  but  it  is  shown 
upon  the  face  of  that  instrument  that  such  in- 
terest was  half  the  profits  realized  from  sale  of 
the  land,  and  that  only.  The  entire  transac- 
tion contemplated  the  sale  of  the  property  by 
Colehour  at  a  profit  over  and  above  the  cost 
price  secured  to  be  paid  to  appellees,  and  it 
would  be  grossly  inequitable  to  permit  Hans- 
brough, or  his  assignee  with  notice,  to  take 
the  property  from  the  purchasers,  from  whom 
alone  his  interest  and  profits  were  to  be  real- 
ized, to  pay  the  principal  debt,  and  thereby 
relieve  the  property  upon  which  he  had  taken 
security  for  such  profits  from  the  common 
burden. 

It  is  further  insisted  that  at  least  these  ap- 
pellants were  entitled  to  a  decree  under  their 
cross- bill  foreclosing  their  trust  deed  as  against 
W.  H.  Colehour,  and  the  court  therefore  erred 
in  dismissing  the  cross-bill.  The  filing  of  a 
cross- bill  is  not  nece&sary  for  the  preservation 
of  the  rights  of  a  junior  mortgagee  to  the  same 
premises,  as  has  been  seen;  and  if  appellants 
desire  thev  may,  under  their  answer,  move  the 
court,  and  it  will  be  the  duty  of  the  chancellor, 
and  which  may  yet  be  done  in  this  cause,  to 
preserve  their  rights  as  against  Colehour  in 
any  surplus  remaining  from  the  sale  of  the 
property  after  the  payment  of  the  amount  due 
appellees. 

•5  L.  R.  A. 


In  respect  of  the  errors  assigned  by  appellant 
Edward  Boby,  it  is  apparent  from  what  has 
preceded  that  he  took  whatever  interest  he  ac-* 

2uired  under  the  declaration  of  trust  by  W.  H. 
/Olehour  to  Hansbrough,  dated  July  81,  1871, 
and  byassignmentthereof  through  Boone, — Mr. 
Boby  taking,  as  is  contended,  one  half  of  the 
interest  dedared  to  be  in  Hansbrough,  what- 
ever that  might  be,  and  nothing  more.  It  is 
also  apparent,  from  what  has  preceded,  that  he 
thereby  took  the  interest  only  that  Hansbrough 
had  thereunder,  which  was  an  interest  in  3ie 
profits,  if  any,  to  be  derived  from  the  sale  of 
the  lands  purchased  from  the  Clarks;  and 
necessarily  took  such  interest  charged  with  the 
payment  of  the  purchase,  price  of  the  land,  his 
interest  not  being,  as  we  have  seen,  an  interest 
in  the  land,  but  in  the  profits  only.  But  it  is 
contended  that  the  Clarks  had  notice  of  his  in- 
terest, and  that,  therefore,  they  were  bound  to 
apply  the  securities  held  b^  them  in  good  faith, 
in  extinguishment  of  their  mortgage  debt,  so 
that  his  interest  might  be  protect^. 

Conceding  all  that  is.  contended,  we  have 
found  that  the  chancellor  has  made  proper  ap- 
plication of  all  moneys  and  securities  with 
which  the  mortgagees  are  properly  chargeable. 
It  is,  however,  further  contenaed  that  Mr. 
Roby  is  not  bound  by  the  settlement  and  agree- 
ment of  March  21,  1874;  that  such  settlement 
between  Colehour  and  the  Clarks  was  not  cor- 
rect, or  made  on  a  correct  basis,  and  therefore 
the  same  is  not  binding  upon  him,  and  that  he 
has  a  right  to  go  back  of  such  settlement,  and 
show  the  true  state  of  account.  If  this  be  also 
conceded,  as  we  have  already  shown,  the  evi- 
dence is  insufficient  to  show  tiiat  the  mortga- 
gees were  chargeable  with  the  items  objected  to 
by  appellant,  or  that  the  account  was  in  other 
respects  inaccurate. 

The  relation  existing  between  Hansbrough, 
and  those  claiming  under  and  through  him, 
and  W.  H.  Colehour,  as  previously  indicated, 
and  as  found  in  the  Morrill  Case,  before  re- 
ferred to,  was  that  of  persons  interested  in  the 
profits  to  be  derived  by  the  sale  of  the  lands  by 
Colehour,  and  in  a  sense,  partners;  and  they 
cannot,  as  against  appellees,  be  heard  to  com- 
plain that  Colehour  misapplied  the  funds  re- 
ceived by  him  for  the  sale  of  the  lands  and  lots 
sold,  unless  the  Clarks  in  some  way  partici- 
pated in  such  misappropriation.  As  we  have 
seen,  it  may  readily  be  conceded,  as  it  is,  that 
they  would  have  a  right  to  compel  the  applica- 
tion of  all  moneys  paid  upon  the  indebtedness, 
or  which  came  to  the  hands  of  the  Clarks, 
with  which  they  were  justly  chargeable,  and 
with  any  securities  or  property  which  the 
Clarks  appropriated  or  received  the  benefit  of, 
and  also  such  as  was  lost,  if  any  was  shown, 
by  reason  of  the  Clarks  not  having  made  proper 
application  thereof.  But,  as  respects  Hans- 
brough and  his  assignees,  appellees  are  not 
chargeable  with  the  control  and  management 
of  the  business  by  Colehour,  nor  responsible  to 
them  for  any  application  by  Colehour  of  the 
funds  derived  from  the  sale  of  the  premises. 
Being  practically  partners,  they  were  bound  by 
the  acts  of  Colehour. 

As  to  the  objection  that  the  court  erred  in 
including  in  the  amount  for  which  decree  waa 
rendered  the  taxes  paid  by  appellees  to  protect 
the  estate  and  their  mortgage  security  there 
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was  no  error,  in  our  opinion.  The  right  of  the 
mortgagee  to  pay  taxes  assessed  against  the 
mortgaged  premises  to  protect  his  interests, 
and  have  such  payments  tacked  in  equity  to 
the  mortgage  debt,  upon  foreclosure,  has  been 
^orepeat^^  sanctioned  that  citation  of  author- 
ity is  unnecessary.  Aside  from  this,  it  was  ex- 
pressly covenanted  in  the  original  trust  deed 
to  Turner  that  the  grantor  would  pay  the  taxes 
-and  assessments  upon  the  preinises;  and  it  Wbs 
averr^  that  appellees  had  been  required  to 
and  had  paid  the  same,  and  it  was  prayed  that 
an  account  might  be  taken  of  the  same,  to- 
other with  the  debt  and  interest  due  there- 
under. Appellants,  having  acquired  title  or 
interest  subject  to  such  trust  deed,  are  not  in 
•condition  to  question  the  right  of  appellees  to 
protect  their  security  in  the  manner  they  did. 
It  is  further  contended  that,  under  an  agree- 
ment entered  into  between  the  Glarks,  appel- 
lees, and  Charles  £.  Spear  and  others,  this 
oause  should  have  been  brought  in  the  name  of 
Spear,  Kerfoot  &  Montgomery,  and  not  in 
the  name  of  the  Clarks.  There  is  no  merit  in 
this  contention.  At  most,  the  agreement  pur- 
ported to  transfer  a  portion  of  the  mortgage 
•debt  to  the  three  persons  named,  and,  if  vafid 
in  equity,  the  larger  part  was  retained  by  ap- 
pellees, the  Clarks,  and  the  cause  was  propc'-'y 
brought  in  their  name.  Hapkirk  v.  Page,  2 
Brock.    20;    Wiltsie,    Mortgage  ^ Foreclosure, 

S  16. 
Jt  clearly  appears  that,   if  the  agreement 

amounted  to  an  equitable  assignment  of  a  por- 
tion of  the  indebtedness,  the  appellees,  original 
mortgagees,  retained  the  legal  title  as  well  as  a 
larse  equitable  interest  in  the  mortgage  debt, 
and  had  an  undoubted  right  to  file  this  bill. 
Spear,  Kerfoot  &  Montgomery  were,  at  the 
hearing,  mado  parties  defendant,  and  answered, 
consenting  to  the  decree,  and  would  therefore 
be  estopp^  from  elsewhere  asserting  liability 
to  themselves  under  said  mortgage.  8app  v. 
Phelps,  82  111.  588. 

It  is  also  insisted  that  the  contract  between 
the  Clarks  and  Spear,  Kerfoot  &  Montgomery 
is  champertous,  and  that  in  some  way  the  right 
of  appellees  to  relief  is  therebv  affected.  B  is 
plain  this  cannot  be  so.  If  it  be  conceded  that 
the  contract  is  champertous,  as  contended,  it 
is  void,  and  the.Clarks  have  the  same  rights  in 
respect  of  this  mortgage  debt  as  if  it  had  not 
been  entered  into. 

There  remain  to  be  considered  the  errors 
assigned  by  plaintiffs  in  error  Dayton  S.  Mor- 
gan, Violet  Gray,  Frank  W.  Harding,  Joseph 
PoUak,  Lelia  P.  Koby  and  Elizabeth  G.  Stan- 
nard,  their  writ  of  error  having  been  sued  out 
after  the  appeal  before  refened  to  had  been 
taken.  The  first  assignment  of  error,  that  the 
decree  was  for  too  much,  has  already  been  con- 
sidered .  The  second,  that  the  securities  were 
not  properly  marshaled  according  to  priorities; 
and  third,  that  the  decree  did  not  limit  the 
boundary  of  the  right  of  way  of  the  Lake 
Shore  &  Michigan  southern  Bailwav  to  100 
feet  in  width,  and  req^uire  the  sale  of  the  50 
feet  also  claimed  by  said  railway  company  and 
lying  outside  of  the  100  feet,  together  with  the 
-66  feet  ri^t  of  way  of  the  Baltimore,  Ohio  & 
Chicago  Kailroad,  before  sale  of  the  lands 
claim^  bv  said  pliiiutiffs  in  error,  will  now  be 
considered.     The  consideration  of  the  second 
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assignment  is  necessarily  involved  in  the  third, 
as  in  the  presentation  by  counsel  for  plaintiffs 
in  error  it  relates  solely  to  the  failure  of  the 
court  to  make  the  proper  order  in  respect  of 
said  rights  of  way. 

And  first,  as  to  the  Baltimore,  Ohio  &  Chi- 
cago Railroad.  It  appears  that  on  July  80, 1874, 
'WT  H.  Colehour,  by  his  deed  of  that  date, 
conveyed  to  the  Baltimore,  Pittsburg  &  Chi- 
cago KaUway  Company,  Illinois  Division,  since 
changed,  as  conceded,  and  now  known  as  the 
Baltimore,  Ohio  &  Chicago  Railroad  Company, 
a  strip  of  land  66  feet  wide  and  1,400  feet 
long,  through  a  portion  of  the  mortgaged 
premises,  as  right  of  way,  adjoining  on  the 
northwest  the  right  of  wvly  of  the  Lake  Shore 
&  Michigan  Southern  Railway,  as  located 
through  the  same  lands.  A  sufficient  answer 
to  the  objection  of  a  majority  of  plaintiffs  in 
error  would  be  that  in  marshaling  the  securities 
the  decree  requires  the  sale  of  the  right  of  way 
of  this  company  before  sale  of  the  premises 
claimed  by  plaintiffs  in  error,  their  interests 
having  been  acquired  first  in  the  order  of 
alienation.  There  is,  however,  a  two-fold 
answer  to  the  contention. 

The  deed  from  W.  H.  Colehour,  conveying 
this  right  of  way,  conveys  "right  of  way  for  a 
railroad  .  .  .  over  the  following  descrilied  real 
estate,  to  wit,"  and  then  follows  description. 
To  this  is  added i  "The  tracks  laid  thereon  u> 
be  laid  and  maintained  on  a  level  with  the 
Michifi^n  Southern  &  Northern  Indiana  Rail- 
road Company,  or  within  six  inches  thereof. 
In  case  said  grantee  shall  not  use  said  land  in 
manner  aforesaid  for  the  space  of  six  months 
from  this  date,  or  shall  discontinue  the  use  of 
said  land  for  the  purposes  and  as  above  ex- 
pressed for  a  like  period,  this  grant  shall  ter- 
minate, and  become  and  be  void;  and  said 
gantor,  his  heirs  and  assigns,  shall  hold  said 
nd  free  from  all  interests  and  estates  of  the 
said  ^antee,  and  all  persons  and  corporations 
claiming  under  it." 

It  is  conceded  that  the  railroad  company, 
within  the  time  limited,  went  into  the  use  of 
said  land  for  the  purposes  mentioned  in  the 
deed,  and  has  ever  since  continued  to  use  it  as 
its  right  of  way. 

Two  contentions  are  made:  First,  it  is  said 
that  the  whole  right  of  way  has  been  forfeited, 
for  the  reason  that  the  railroad  company,  in 
building  its  track  and  maintaining  the  same, 
did  not  build  and  has  not  maintainol  the  same 
upon  a  level  with  the  track  of  the  Lake  Shore 
&  Michigan  Southern  Railway,  or  within  six 
inches  thereof,  and  that,  therefore,  the  proper- 
tv  has  reverted,  and  should  be  first  sold  to  pay 
the  mortgage  debt.  Before  the  master,  and 
at  the  hearing,  W.  H.  Colehour  offered  evidence 
tending  to  show  that  this  company's  track  was 
not  buUt  upon  a  level,  or  within  six  inches  of 
the  level,  of  the  other  railroad  track  named, 
which  the  court  excluded.  This  evidence  was 
not  offered  on  behalf  of  the  plaintiffs  in  error, 
nor  its  exclusion  excepted  to  b^tbcm,  and  they 
are  in  no  condition  to  complain  of  the  action 
of  the  court  in  that  regard.  Again,  neither  the 
original  bill,  nor  any  of  the  subsequent  plead- 
ings in  the  cause,  in  any  wa^  set  up  or  sought 
to  defeat  the  right  of  the  railroad  company  to 
its  right  of  wav,  except  as  the  same  is  averred 
to  be  included  in  and  subject  to  the  original 
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trust  deed ;  and  no  issue  vf&s  raised  by  the 
pleadings  under  which  the  validity  of  the  com- 
pany's deed  could  be  attacked.  See  Farrar  v. 
rayne,  73  111.  82;  Home  Ins,  &  Bkg,  Co,  v. 
:MyeT,  93  111.  271;  Walters  v.  Defenbaugh,  90 
HI.  241. 

But  it  is  insisted  that  the  language  of  the  deed, 
proYidiog  that  the  tracks  shall  l£  constructed 
on  a  level  with  the  tracks  of  the  Lake  Shore  & 
Michigan  Southern,  is  in  the  nature  of  a  condi- 
tion subsequent.  The  rule  is  well  established 
that  this  class  of  conditions  is  not  favored  in 
law,  and  a  clause  will  not  be  construed  to  be  a 
condition  unless  the  intention  is  clearly  man- 
ifested, the  inclination  I5eing  to  interpret  them 
as  covenants,  rather  than  as  conditions.  But 
it  is  unnecessary  to  pause  here  to  discuss  or  de- 
termine that  question;  for,  if  the  clause  be  con- 
strued as  a  condition^  it  is  clear  that  these  plain- 
tiffs in  error  are  not  in  position  to  take  advan- 
tage of  a  forfeiture.  A  breach  of  a  condition 
subsequent  can  be  taken  advantage  of  only  by 
the  grantor,  his  heirs  or  devisees.  2  "Washb. 
Real  Prop.  11,  12,  and  authorities  cited. 

But  if  it  be  contended  that  the  right  is  ex- 
tended by  the  latter  clause  of  the  deed  quoted, 
it  is  to  be  observed  that  it  was  to  Colehour,  and 
his  heirs  and  assigns,  only.  On  July  22, 1877, 
Colehour  conveyed  this  part  of  the  mortgaged 
premises  to  Jared  M.  Clark,  "subject  to  Balti- 
more &  Ohio  R,  R..  right  of  way.  Said  Clark 
was  made  party  to  the  biU,  and  defaulted,  and 
is  making  no  objection  to  the  decree.  It  is  not 
pretended  that  Colehour,  or  his  grantee,  Clark, 
or  any  person  who  had  the  right  of  entry  for 
condition  broken,  has  ever  elected  to  declare 
the  forfeiture,  or  made  any  re-entry,  or  done 
any  act.equivalent  to  a  re-entry  for  condition 
broken.  These  plaintiffs  in  error  are  not  gran- 
tees of  Colehour  in  respect  of  this  right  of  way. 
Whatever  rights  they  have  arise  in  equity  to 
subject  this  property  to  the  pavment  of  the 
mortgage  debt  before  that  held  by  them  is  so 
applied.  It  is  the  well-settled  doctrine  that  a 
court  of  equity  will  not  lend  its  aid  to  enforce 
a  forfeiture  of  a  condition  subsequent.  1  Wood, 
Railway  Law,  605. 

The  contention — perhaps  it  is  better  to  say 
suggestion — of  counsel,  that  the  right  of  wav 
was  not  properly  defined  by  the  decree,  it  will 
be  presently  seen  is  without  force.  The  point 
of  difference  is  that  this  right  of  way  depends 
for  its  description  upon  the  width  of  the  right 
of  way  of  the  Lake  Shore  &  Michigan  South- 
em  Railway.  If  the  latter's  right  of  way  is 
150  feet  in  width,  the  premises  occupied  by  this 
railroad  are,  as  we  understand  it,  in  accordance 
with  the  description  in  the  deed,  and  the  decree 
was  correct.  In  respect  of  the  right  of  way  of 
the  Lake  Shore  <&  Michigan  Southern  Railway, 
it  is  insisted  that  it  is  100  feet  wide  only,where- 
as  the  claim  of  the  railway  company,  sustained 
by  the  decree,  is  for  a  width  of  150  feet.  The 
common  source  of  title  of  all  these  parties  is 
admitted.  It  appears  that  in  1851  William  G. 
and  George  W.  Ewing  (the  common  source  of 
title),  for  a  valuable  consideration,  conveyed 
to  Norman  B.  Judd,  "for  the  purpose  of  build- 
ing, constructing,  maintaining,  and  using  there- 
on a  railroad,  a  strip  of  laud  "  150  feet  wide, 
being  75  feet  on  each  side  of  the  following  de- 
scribed line,  "—describing  it,  and  which  extends 
through  the  mortgaged  premises, — and  is  the 
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same  strip  of  land  here  claimed  by  the  railway 
company;  but  which  grant  contained  the  words  r 
"  That  if  the  said  railroad  shall  not  be  com- 
menced by  said  party  of  the  second  part,  or  his 
heirs,  over  and  through  said  premises  within 
one  year,  and  completed  within  three  years.. 
.  .  .  then,  and  in  that  case,  the  land  hereby- 
granted  shall  revert  to  the  said  grantors,  their 
heirs  or  assigns. ^^ 

fudd  conveyed  by  deed  to  the  Northern  In- 
diana &  Chicago  Riailroad  Company,  of  which 
corporation  the  Lake  Shore  &  Michigan  South- 
em  is  conceded  to  be  the  legal  successor,  a  strip 
of  land  "  100  feet  in  width,  bein^  50  feet  on 
each  side  of  the  following  described  line," — 
describing  the  same  line  described  in  the  Sw- 
ings' deed,  but  following  the  description  with 
the  words:  "  Hereby  intending  to  convey  all- 
the  interest  vested  in  said  party  of  the  first  part 
by  conveyance  executed  by  the  following  named 
persons,— *givin^  the  names  of  a  large  number 
of  grantors,  among  whom  were  the  Swings; 
with  habendum,  "to  have  and  to  hold  the  said 
premises  to  the  said  party  of  the  second  part,, 
its  successors  and  assigns,  for  the  sole  use  and 
purpose  of  building,  constructing,  maintaining,,, 
and  using  thereon  a  railroad,  and  for  no  othec 
purpose  whatever." 

It  is  not  questioned  but  that  the  railroad  was 
commenced  and  completed  within  the  time 
specified  in  the  Swings'  deed  to  Judd;  but  it  is 
contended:  first ,  that  Judd  conveyed  to  the  rail- 
road company  a  strip  only  100  feet  in  width; 
and  second,  that  if  the  effect  of  his  deed  was  to 
convey  a  strip  150  feet  wide,  the  railroad  com- 
pany has  not  used  more  than  100  feet, — the  two 
twenty-five  foot  strips  on  either  side,  and  out- 
side the  center  100  feet,  having  been  fenced  out 
and  abandoned,  and  so  revertSi  to  the  original 
grantors. 

The  declared  purpose  of  the  conveyance  from, 
the  Swings  to  Judd  was  the"bui]ding,con8truct- 
ing,  maintaining,  and  using  thereon  a  railroad;" 
and  Judd's  action  in  at  once  conveying  this 
right  of  way,  along  with  many  others  ac(]uired 
by  him,  for  the  same  purpose,  to  the  railroad 
company  complying  with  the  condition  by  con- 
structing thereon  and  using  the  premises  so. 
convey^  for  a  railroad  right  of  way,  would- 
seem  to  conclusively  show  that  Judd  was  act- 
ing for  the  railroad  company  in  securing  a« 
right  of  way,  and  took  and  held  the  title  to  the  ■ 
several  strips  so  conveyed  to  him  in  trust  for 
his  principal.    In  the  acquisition  of  this  title  it. 
seems  clear  he  was  not  acting  for  himself;  and 
that  he  intended  to  devest  himself  of  all  the 
right  and  title  so  acquired  is  manifest  from  the 
language  employed  in  his  deed  to  the  railroad, 
company.    Tru0,  he  specifically  describes  a 
strip  only  100  feet  wide,  but  in  the  same  iostm- 
ment  he  declares  his  intention  '*  to  convey  all; 
the  interest  vested  in  "  him  by  the  conveyance  • 
the  Swings  had  previously  made  to  him.    The  - 
description  of  the  premises  in  the  deed,  and  the 
declared  intention  of  the  grantor  manifested  by 
specific  reference  to  another  instrument  con- 
veying by  a  more  extended  description  the  same 
and  still  other  strips  of  land,  are,  to  the  extent 
of  the  additional  strips,  not  coincident;  and  the: 
question  is.  Which  of  these  two  descriptions, 
must  control?    The  rule  undoubtedly  is  "that, 
where  there  is  a  doubt  as  to  the  construction  of; 
a  deed,  it  shall  be  taken  most  favorably  for  thei 
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ftraDtce."  Hence  it  is  said:  "  If  there  are  two 
descriptions  in  a  deed  of  the  land  conveyed, 
and  they  do  not  coincide,  the  grantee  is  at  lib- 
erty to  elect  that  which  is  most  favorable  to 
him."  Sharp  v.  Thompwn,  100  HI.  447,  and 
cases  cited.  See  also  Marshall  v.  yiles,  8 
Conn.  809 ;  CarroU  v.  Norwood,  5  Har.  &  J. 
168;  Johnson  v.  McMillan,  1  Strobh.  L.  148. 

The  claim  of  the  railroad  compapy  here  is 
not,  by  a  description  in  a  reference  aeed,  to  ex- 
clude a  part  of  the  premises  particularly  de- 
scribed, but  that  by  such  reference  additional 
land  was  conveyed;  and  such  seems  to  be  its 
effect.     Coogan  v.  Mills,  124  Mass.  898. 

So,  too,  where  the  particular  description  was 
defective,  effect  was  civen  to  the  ^neral  de- 
scription.   Baley  v.  Amesiay,  44  Cfu.  182. 

And  where  there  was  repugnance  between 
the  particular  and  the  general  description  the 
latter  was  accepted,  ^sl^  v.  Jones,  78  N.  Y. 
621. 

And  .where  the  particular  description  was 
repugnant  to  the  reference  description,  and 
where,  as  here,  each  description  was  certain, 
definite,  and  complete  when  standing  alone, 
the  description,  by  reference  to  a  prior  record- 
ed deed,  was  accepted.  Wuesthoffy.  Seymour, 
22  N.  J.  Eq.  66. 

The  intention  of  the  grantor,  Judd,  being 
thus  clearly  shown,  and  the  description  of  the 
premises  intended  to  be  conveyed  beins:  certain, 
definite,  and  complete,  that  construction  must 
be  adopted  which  is  most  favorable  to  the  gran- 
tee. It  therefors  follows  that  bv  the  deed  from 
Judd  the  railroad  took  title  to  the  strip  of  land 
through  these  mortgaged  premises  of  the  width 
of  150  feet  and  the  decree  in  that  regard  was 
correct. 

Afl  respects  the  remaining  contention,  that 
the  railroad  company  occupied  and  used  no 


more  than  the  center  100  feet  of  the  150  feet 
coQveyed,  and  that  thereby  the  two  twenty- five- 
foot  strips,  on  either  side  of  such  center  100* 
feet,  reverted  to  the  original  grantors,  the  Ew- 
ings,  it  is  to  be  observed  that,  whatever  may 
be  the  rights  of  William  G.  and  George  W. 
Ewinff,  "  their  heirs  or  assigns,"  in  the  prem* 
ises,  these  plaintiffs  in  error  are  in  no  condition 
to  take  advantage  of  any  supposed  forfeiture. 
The  condition  in  the  deed  relied  on  is  clearly 
a  condition  subseauent,  and  the  rule  is  as  be- 
fore stated,  that  advantage  thereof  can  only  be 
taken  by  the  grantor,  his  heirs  or  devisees. 

These  plaintiffs  in  error  are  strangera  to  the 
title  to  this  strip  of  land  conveyed  to  the  rail- 
road company  for  a  right  of  way,  and  cannot 
be  heard  to  complain  of  the  action  of  the  court 
in  decreeing  its  exclusion  from  the  operation 
of  the  Turner  trust  deed.  It  is  therefore,  so 
far  as  these  plaintiffs  in  error  are  concerned, 
wholly  immaterial,  whether  but  100  feet— ^0 
feet  on  either  side  of  the  railroad  track — was 
inclosed  with  a  fence,  or  when  or  who  built  the 
fence.  The  railroad  company  undeniably  en- 
tered under  its  conveyance,  constructed  its  road 
on  the  premises  conveyed,  and  has  since  con- 
tinued using  the  premises  for  railroad  purposes; 
and  its  occupation  and  use  for  this  purpose, 
though  possibly  confined  to  a  single  track  along 
and  over  the  same,  must  be  regarded  as^  pos- 
session and  use  for  railroad  purposes  of  the  en» 
tire  premises  conveyed.  Uardisty  v.  Olenn, 
82  111.  62;  Bowman  v.  Wettig,  89  111.  416;  Keith 
V.  Keith,  104  111.  897. 

It  foUows  that  tee  are  of  opinion  that  tlie  de- 
cree should  be  affirmed,  and  it  is  accordingly- 
done. 

Bailey,  /.,  having  heard  this  case  in  the 
appellate  court,  took  no  part  in  its  decision 
here. 
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E.  N.  KNOX,  Appt,, 

V. 

W.  B.  ARM8TBAD  et  al. 

(....Ala ) 

A  power  in  »  moris^a«e  erivlng  a  mortffagee 
tfie  right  to  purohaae  as  if  he  were  not  a  party, 
when  ezercfaed  without  fraud  or  oppreesion,  de- 
prives the  mortgagor  of  the  right  to  redeem. 

(June  18, 1889.) 

APPEAL  by  complainant  from  a  decree  of 
the  Court  of  Chancery  of  Montgomery 
Coanty  sustaining  a  demurrer  to  complainant's 
bill  brought  to  T&Xeem  certain  land  mortgaged 
to  the  defendants.    Affirmed. 

Mr.  R,  M,  JVillianiBoii  for  appellant. 

Messrs.  Sayre»  StriDg^ellow  A  Le 
Chrand,  for  appellees,  cited  the  following 
authorities: 

Robinson  v.  Amateur  L,  d  F.  Aseo,  14  8.  C. 
148:  BaU  v.  Bliss,  118  Mass.  554;  Dyer  v. 
Shurtleff,  112  Mass.  165;  Dexter  v.  Shepard, 
117  Mass.  480;  Montague  v.  Dawes,  14  Allen, 
»»;  EUiott  V.  Wood.  45  N.  Y.  71;  Marsh  v. 
Bubbard,  50  Tex,  308;  Boward  v.  Davis,  6 
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Tfcx.  174;  Oleott  v.  Tioga  R.  Oo.  40  Barb.  179; 
2  Jones,  Mort.  4th  ed.  ^  18SH  and  notes;  Jones, 
Chat.  Mort.  1st  ed.  §  806  and  notes;  Boone, 
Mort.  §  220;  3  Pom.  Eq.  Jur.  §  1193,  p.  171, 
note;  2  Story,  Eq.  Jnr.  §  1027,  note  3;  Tiede- 
man,  Real  Prop.  290:  2  Perry,  Tr.  §  602  ^r. 

McClellan*  </.,  delivered  the  opinion  of 
the  court: 

On  March  20,  1885,  the  appellant,  being 
joined  therein  by  his  wife,  Daisy  Enor,  exe- 
cuted to  the  appellees  a  mortgage  on  certain^ 
lands  to  secure  them  against  a  contingent  lia- 
bility which  they  had  assumed  as  accommoda- 
tion acceptors  for  him.  The  mortgage  con- 
tained a  power  of  sale,  and  an  authorization 
to  the  mortgagees  to  purchase  at  any  sale  that 
should  be  had  thereunder,  in  the  following 
words:  "In  the  event  of  said  sale,  the  said  W. 
B.  Armstead  &  Son,  or  either  of  them,  their 
heirs,  assigns,  agents,  or  attorneys,  are  author- 
ized and  empowered  to  purchase  said  property 
the  same  in  all  respects  as  if  they  wtre 
strangers  to  this  conveyance;  and,  should  they 
so  purchase  said  property,  the  auctioneer  mak- 
ing said  sale  is  hereby  direct^  and  empowered 
to  mi^e  and  execute  a  deed  to  them  for  the 
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same;  and  we  do  covenant  with  tbe  said  W. 
B.  Armstead  &  Son  ibat  we  will  foreyer  war- 
rant and  defend  the  title  so  made  against  tbe 
lawful  claims  and  demands  of  all  persons.** 

Tbe  mof  tgagees,  having  bad  to  pay  their  ac- 
•ceptance,  sold  tbe  land  under  and  in  conform- 
ity with  the  mortgage,  and,  as  alleged  in  the 
b{n,  Elliott  Armstead,  one  of  the  firm  of  W. 
B.  Armstead  &  Son,  became  the  purchaser, 
und  with  tbe  said  W.  B.  took  and  has  since 
held  possession  of  said  land.  The  bill  tiled 
bv  £.  N.  Knox,  relying  on  the  naked  facts 
above  stated,  and  without  in  any  manner,  or 
with  respect  to  any  matter  connected  di- 
rectly or  indirectly  with  the  transaction,  im- 
puting fraud  and  unfairness,  or  bad  faith,  or 
oppredsiou,  or  inadequacy  of  price,  or  a  failure 
to  comply  with  the  terms  of  the  ikistrument, 
"disavows  said  sale  as  an  execution  of  the 
mortgage,*'  and  seeks  to  redeem  tbe  land  from 
the  mortgagee  upon  such  terms  as  to  the  court 
may  seem  just.  There  was  a  demurrer,  and  a 
motion  to  dismiss  the  bill  for  want  of  equity. 
The  demurrer  was  sustained,  the  bill  dismissed, 
and  the  decree  of  the  chancery  court  to  that 
«nd  is  here  a<«sii;ned  as  error. 

It  is  well  settled  in  this  State,  in  consonance 
with  tbe  general  doctrine  elsewhere,  that 
where  a  mortgagee  purchases  at  a  sale  made 
under^  power  to  that  end  contained  in  the 
mortgage,  tbe  instrument  not  autbori'/ing  the 
mortga{;ce  to  b^-come  the  purchaser,  he  thereby 
"arms  the  mortgagor  with  the  option,  if  ex- 
pressed in  a  reat^onable  time,  of  affirming  or 
disatlirroing  tbe  sale,  and  this  without  refer- 
«nce  to  the  fairness  of  the  sale,  or  the  fullness 
of  the  price."  Garland  v.  Watson,  74  Ala. 
824;  Han-is  v.  MiUer,  71  Ala.  26;  EizeU  v. 
WaUan,  88  Ala.  120. 

Such  sales,  it  is  manifest,  are  not  absolutely 
void,  but  voidable  only  at  the  election  of  tbe 
mortgagor.  Doubtless  be  might  effectually 
ratify  the  sale  immediately  after  its  consumma- 
tion, so  at  least  as  to  put  on  him  the  onus  of 
affirmative  impeachment  of  its  fairness  in  any 
subsequent  attack  he  might  make  upon  it.  It 
is  axiomatic  that  an  act  which  may  be  ratified 
is  in  invitum  capable  of  authorization.  The 
point  appears  never  to  have  been  passed  on  in 
this  court,  but  all  the  text-writers  aud  adjudi- 
cations of  other  courts,  while  maintaining  in 
its  severest  integrity  the  doctrine  of  the  cases 
-cited  above,  are  equally  pronounced  in  the  as- 
sertion of  tbe  correlative  principle  that  the 
mortgage  may  expressly  confer  the  power  and 
authority  to  purcbasoupon  the  mortgagee,  and 
his  exercise  of  that  power  in  good  faith  will 
not  vitiate  the  sale.  2  Perry,  Tr.  §  602^; 
Tiedeman.  Real  Prop.  p.  290,  §  8fi5;  2  Story, 
Eq.  Jur.  fc^  1027.  note^\  2  Jones,  Mort.  §  1888; 
mmt  V.  Wood,  45  N.  Y.  71;  Uall  v.  Bliss,  118 
Hass.  554;  Robinson  v.  Amateur  L.  d  F,  Asso, 
14  8,  C.  148. 

Mortgagors  are  allowed  to  redeem  from  a 
mortgagee  who  has  purchased  under  a  power 
which  did  not  authorize  him  to  do  so,  on  the 
theory  tbat  there  has  been  no  sale  made. — no 
valid  execution  of  tbe  power.  It  would  be 
to  the  last  degree  anomalous  to  allow  that 
theory  to  obtain  with  respect  to  a  sale  and 
purchase  made  in  strict  harmony  with  the 
terms  -ji  the  instrument,  and  in  strict  compli- 
ance with  an  authorization  which  all  the  cases 
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concur  in  holding  the  mortgagor  was  fully 
competent  to  make  and  bind  himself  by.  To 
so  hold  would  be  to  render  nugatory  an  im- 
portant stipulation  of  tbe  contract,  entirely 
within  the  competency  of  the  parties  to  enter 
into,  and  not  offensive  to  any  principle  of  law. 
2  Perry,  Tr.  p.  166,  §  602^/  Doolittle  v.  Letois, 
7  Johns.  Ch.  45. 

The  tru£  rule,  we  apprehend,  is  stated  ie 
Jones  on  Mortgages,  to  be  that  the  court  will 
not  interfere  with  a  purchase  by  a  mortgagee 
under  such  a  provision,  unless  there  be  some 
other  objection,  which  would  generally  inval- 
idate a  purchase  by  anyone  else  under  tbe  same 
circumstances.    2  Jones,  Mort.  p.  780,  g  1888. 

Tbe  effect  of  such  authorization  is  at  least 
to  waive  tbe  mortgagor's  right  to  treat  the 
trust  as  continuing,  and  to  redeem  from  the 
purchasing  mortgagee  without  reference  to  the 
fairness  of  the  sale,  and  to  put  upon  him  the 
onus  of  impeaching  the  transaction  by  appro- 
priate allegation  sustained  by  that  measure  of 
proof  which  is  ordinarily  essential  to  support 
affirmative  averments.  The  bill  in  this  case  is 
devoid  of  such  allegations,  as  we  have  seen; 
and  the  demurrer  to  it  for  want  of  equity  was 
properly  sustained. 

AJlmied, 


^     W.  H.  GRAVES  etal.,  Appts,, 

Joseph  R.  SMITH. 

(....Ala.....) 

An  as^reement  by  a4|oiiiinflr  owners  that 
half  of  a  party-wall  erected  by  them  shall  be 
owned  by  each  in  severalty,  with  an  easement  of 
support  from  the  other  half,  and  that  either  shall 
have  the  r'ght  to  use  the  wall  free  of  expense  in 
erecting  a  buildiug,  while  iriving  the  right  to  raise 
the  wall,  gives  one  of  them  no  right  to  insert 
openings  or  windows  in  the  raised  part,  so  as  to 
impair  the  value  of  the  other^s  easement  of  sup- 
port; and  such  use  of  the  wall  will  be  perpetually 
enjoined.  The  doctrine  of  ancient  lights  his 
nothing  to  do  with  the  case. 

(June  12, 1889.) 

APPEAL  by  defendants  from  a  decree  of 
the  Court  of  Chancery  of  Jefferson  County 
in  favor  of  complainant  in  a  suit  brought  to 
restrain  defendants  from  raising  the  height  of 
a  party- wall.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Watts  A  Son,  David  T,  Blakey 
and  W«H.6raTes»  for  appellants: 

A  party- wall  can  only,  exist  by  virtue  of  a 
contract,  by  statute,  or  by  prescription;  the 
common  law  creates  no  such  right.    The  civil 
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Where  a  party-wall  has  been  built  on  a  person^ 
land  for  more  than  thirty  years,  the  possession 
alone  is  sufficient  to  give  title  to  the  land  under 
the  same.  McLaughlin  v.  Oeoooni,  1  New  Eng. 
Kep.  766, 141  Mass.  252. 

The  adjoining  owners  of  land  may,  by  mutual 
agreement,  regulate  the  use  and  enjoyment  of  their 
respective  properties,  with  a  view  to  the  permanent 
benefit  and  advancement  of  the  value  of  each. 
CoUimbfa  Oollefre  v.  Lynch,  TON.  f.  440;  Oolumbla 
College  v.  Thacher,  10  Abb.  N.  C.  288.  Bee  NalW 
V.  Paffffi  (Tex.),  1  L.  R.  A.  88,  noCe. 


See  also  1)  L.  K.  A.  (W7 ;  17  L.  R.  A.  400;   ID  L.  R.  A.  240;  22  L.  R.  A.  632. 
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law,  as  emborlied  in  tbe  Code  Napoleon,  rec- 
Of^nizes  it,  and  regulates  it;  and  many  of  tbe 
States  of  tbe  American  Union  bave  adopted 
«ubstantially  the  rules  of  the  civil  law,  with 
«ome  variations. 

See  Lloyd,  Building  and  Buildings,  §  182; 
Washb.  Easem.  p.  621. 

Statutes  passed  in  Great  Britain  have,  with 
modifications,  been  adopted  in  several  of  our 
States.  Pennsylvania  has,  as  applicable  to 
Philadelphia,  a  system  adopted  before  tbe  Rev- 
olutionary War,  which  regulates  party- walls 
and  the  rights  and  liabilities  of  tbe  respective 
owners;  and  these  statutes  are  different  from 
those  of  other  States,  and  from  the  civil 
iaw 

See  VoUmer's  App.  61  Pa.  118-125. 

Merely  building  a  wall  by  one  of  two  ad- 
jacent owners  and  placing  the  same  iu  equal 
proportions  on  each  lot  does  not  make  it  a 
party-wall,  in  the  absence  of  a  contract  to  that 
•effect. 

Washb.  Easem.  p.  621. 

When  a  wall  is  made  a  party- wall  by  agree- 
ment of  the  owners,  their  respective  rights 
and  liabilities  are  regulated  by  the  terms  of 
the  agreement. 

Washb.  Easem.  p.  625. 

But  still,  the  adjudications  of  courts  upon 
the  rights  of  the  owners  of  a  party-wall,  in- 
dependent of  contract,  and  when  the  contract 
is  silent,  will  throw  light  upon  the  points  in- 
volved in  this  case. 

See  Moody  v.  McClelland,  39  Ala.  45. 

Each  owner  of  a  party- wall  acquires  a  right, 
in  the  nature  of  an  easement,  in  the  part  of 
the  wall  standing  on  the  land  of  the  other 
party. 

Piatt  V.  Eggleston,  20  Ohio  St.  414.  See 
Wood,  Kuis.  I  280;  Washb.  Easem.  and  Serv. 
p.  607. 

Each  owner  has  the  right  to  use  the  wall  for 
the  support  of  his  building,  in  any  manner 
that  does  not  interfere  with  a  like  use  by  the 
other,  and  that  does  not  injuriously  affect  the 
other. 

Wood,  Nuis.  §  280. 

Either  has  the  right  to  increase  its  height, 
provided  such  increase  can  be  made  without 
detriment  to  the  strength  of  the  wall,  or  to 
the  property  of  the  adjoining  owner;  but  he 
makes  such  addition  at  his  peril. 

See  Lloyd,  Building  and  Buildings,  §  184; 
Brooks  V.  Curtis,  50  N.  Y.  689-643;  Wood, 
Xuis.  g  282;  Moody  v.  McClelland,  89  Ala. 
46-53. 

If  either  party  raises  the  wall  above  its 
original  height,  he  will  be  obliged  to  keep  the 
addition  in  repair;  but  if  the  adjoining  owner 
uses  tho  addition  by  building  himself  above 
the  oriirinal  height,  he  will  be  chargeable  with 
the  co'it  to  the  extent  of  one  half  of  the  ad- 
dition. 

See  Llord,  Building  and  Buildings,  p.  848, 
§186:  Washb.  Easem.  p.  627. 

But  he  is  not  lK>und  to  pay  any  of  the  cost 
of  making  ihe  additional  height  of  the  wall 
until  he  uses  it. 

See  8/taw  v.  Hitcficock,  119  Mass.  254;  Wood, 
Kuis.  §§  221,  226. 

The  foundation  of  this  jurisdiction  of 
equity,  in  assuming  to  restrain  nuisances;  rests 
in  tbe  imperative  necessity  of  preventing  ir- 
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reparable  injury  and  a  multiplicity  of  suits  at 
law. 

Botisey.  Martin,  75  Ala.  518;  State  y.  Mo- 
bile, 5  Port.  (Ala.)  279;  High,  Inj.  §  7«9;  2 
Story,  Eq.  Jur.  §925. 

It  is  the  exercise  of  an  extraordinary  power, 
which,  as  was  long  ago  said  by  this  court, 
should  be  "cautiously  and  sparingly  exer- 
cised." 

Bay  V.  Lynes,  10  Ala.  63:  Coker  v.  Birge,  9 
Oa.  425,  54  Am.  Dec.  847,  851;  St.  James 
Church  V.  Arrington,  86  Ate.  546. 

The  mere  fact  of  tbe  diminution  of  the  value 
of  complainant's  property,  or  the  increased 
risks  from  hazard  of  fire,  occasioned  by  a 
structure  erected  by  defendant  upon  a  lot  ad- 
joining the  complainant's  premises,  without 
more,  is  unavailing  as  a  ground  of  equitable 
relief. 

Bouse  V.  Martin,  75  Ala.  515;  2  Story,  Eq. 
Jur.  §  925;  Morris  ct*  B.  B.  Co.  v.  Frfidden,  20 
N.  J.  Eq.  530;  1  High,  Inj.  §  788;  Wowl, 
Nuis.  §  511. 

There  must  be  such  a  clear,  precise  state- 
ment of  facts  that  there  can  be  no  reasonable 
doubt  that  if  the  acts  threatened  are  completed 
grievous  injury  will  result. 

Kingsbury  v.  FUnoers,  65  Ala.  479,  485; 
Adams  v.  Midfiael,  38  Md.  12S;  Begein  v.  An- 
derson, 28  Tnd.  79. 

Messrs,  MartiD  A  McEachln*  also  for 
appellants: 

Where  the  testimony  shows  that  the  bill  U 
without  equity  the  relief  prayed  for  should  be 
denied. 

Wood,  Nuis.  S  282. 

Tbe  mere  fact  of  diminution  of  tbe  value  of 
property  or  increased  risks  from  hazard  of  fire 
occasioned  by  a  structure  erected  upon  an  ad- 
joining lot  is  of  itself  unavailing  as  a  ground 
of  relief. 

Bmise  V,  Martin,  76  Ala.  514,  515. 

The  existence  of  a  party-wall  does  not  con- 
stitute a  tenancy  in  common.  The  title  of 
each  owner  is  qualified  by  the  easement  which 
each  owner  has  of  a  support  by  tbe  common 
wall 

Partridge  v.  Gilbert,  16  N.  Y.  601;  Brooke 
V.  Curtis,  50  N^.  Y.  639;  Wood,  Nuis.  §  226. 

Messi's,  Webb  A  Tillman  for  appellee. 

Bomexnrille*  </.,  delivered  tbe  opinion  of 
the  court: 

The  bill  was  filed  by  the  appellee.  Smith,  to 
enjoin  the  appellants  from  raising  the  height 
of  a  party- wall,  with  windows  and  openings 
constructed  in  it,  so  as  to  impair  it  as  a  dead  or 
solid  wall.  The  wall  was  two  stories  high  and 
eighteen  inches  thick,  being  so  constructed  as 
to  occupy  nine  inches  of  each  of  the  adjoin- 
ing lots  of  the  complainant  and  the  defendant 
Graves,  respectively,  the  former  holding  under 
one  Wright  by  purchase.  It  was  agreed,  in 
writing,  between  Graves  and  Wright  (and  it 
is  not  denied  that  this  covenant  so  runs  with 
the  laud  as  to  bind  Smith)  ''that  the  said  wall 
is  and  always  shall  remain  a  party-wall  be- 
tween the  said  owners  of  said  lots,  their  heirs 
and  assigns;  and  the  said  Wm.  H.  Graves, 
his  heirs  and  assigns,  shall  have  the  right  to 
use  the  said  party- wall  free  of  expense  in  the 
erection  of  any  building  which  he  or  they  may 
wish  to  build  upon  said  lot." 
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The  af^reement,  id  terms,  creates  a  party-wall 
out  of  this  division  wall;  and  by  a  party- wall 
we  most  understand  a  wall  between  the  estates 
of  adjoining  owners,  which  is  used  for  the 
common  benefit  of  both,  chietiy  in  supporting 
the  timbers  used  in  the  construction  of  contig- 
uous houses  on  such  estates.  2  Washb.  Real 
Prop.  5lh  ed.  385. 

Where  such  a  wall  is  erected,  one  half  on 
the  land  of  each  adioining  proprietor,  it  does 
not  render  them  tenants  in  common,  but  each 
is  the  owner  in  severalty  of  bis  part,  both  of 
the  wall  and  the  land  on  which  it  stands;  but 
the  title  of  each  is  qualified  by  a  cross-ease- 
ment in  favor  of  the  other,  which  entitles  him 
to  support  his  building  by  means  of  the  half 
of  the  wall  belonging  to  his  neighbor;  in  other 
words,  each  proprietor  owns  his  own  half  in 
severnlly,  with  an  easement  of  support  from 
the  other  half  of  his  neighbor.  Block  y. 
likam,  28  Ind.  37,  92  Am.  Dec.  287,  note,  pp. 
2fi1.  292;  2  Washb.  Real  Prop.  5th  ed.  886; 
Tiedeman,  Real  Prop.  §  620. 

It  is  commonly  held  that  each  part  owner 
may  certainly  increase  the  heieht  of  his  half 
of  the  wall,  or  so  much  as  stands  on  his  own 
land,  if  he  does  not  thereby  endanger  or  in  jure 
the  wall,  he  being  responsible  for  any  result- 
ing damage  occasioned  by  any  change  in  the 
structure  not  required  for  repairs.  AndroB  v. 
Easeltine,  58  Wis.  395. 

And,  according  to  the  better  'view,  as  sup- 
ported by  the  weight  of  authority,  each  pro- 
prietor has  the  lawful  right  to  increase  the 
height  of  the  entire  party-wall,  when  it  can  be 
done  without  injury  to  the  adjoining  building, 
and  without  impairing  the  value  of  the  cross- 
easement  to  which  the  neighboring  proprietor 
is  entitled.  Brooks  v.  Curtis,  60  N.  Y.  689; 
Eloch  V.  Isham,  28  Ind.  37,  92  Am.  Dec.  295, 
note. 

This  right  to  raise  the  height  of  the  wall, 
however,  seems  to  be  Implied  in  the  privilege 
conferred  on  Graves  by  the  agreement  which 
gives  him  **the  right  to  use  said  party-wall  free 
of  expense  in  the  erection  of  any  building 
which  he  may  wish  to  build  upon  said  [ad- 
joining] lot."  This  right,  moreover,  is  con- 
ceded to  the  defendants,  and  no  effort  is  made 
by  the  complainant  to  prevent  the  mere  raising 
or  increasing  the  height  of  the  wall.  The 
prayer  for  injunction  goes  only  to  restrainiUg 
the  insertion  of  the  windows  or  openings. 

There  is  ifo  statute  in  this  State  regulating 


the  subject  of  par^-walls,  as  in  England  and 
some  of  the  American  States.  The  question 
is  therefore  to  be  determined  by  the  principles 
of  the  common  law  bearing  on  easements  of 
this  nature.  It  is  our  opinion  that  a  party- 
wall  must  ordinarily  be  construed  to  mean  a 
solid  wall  without  windows  or  openings.  Such 
openings  tend  to  weaken  the  strength  of  the 
structure,  and  impair  its  value  for  lateral  sup- 
port  of  the  adjoining  building.  They  prevent^ 
or  render  inconvenient,  the  utilization  of  the 
wall  for  the  erection  of  an  additional  story 
for  the  building.  They  also  increase  the  haz- 
ards of  fire,  and  injuriously  affect  the  adjoin- 
ing proprietor  by  unduly  exposing  his  premisee 
in  various  other  objectionable  ways,  whicb- 
readily  suggest  tbemselves  without  any  elabor* 
ate  enumeration.  If  allowed  to  continue* 
moreover,  for  a  pjeriod  of  twenty  years,  the 
privilege  of  the  adjoining  owner  would  mature 
into  a  perfect  legal  right  under  the  doctViue  of 
prescription.  Ulbridit  v.  Eufavla  Water  Co, 
86  Ala.  587. 

The  cross-easement  which  the  appellee  had: 
in  the  wall  was,  in  our  opinion,  violated  by 
the  attempt  of  the  defendants  to  create  the- 
openings  for  the  windows,  sousht  to  l)e  re- 
strained by  injunction.  It  is  too  obvious  for 
argument  that  the  doctrine  of  ancient  lights^ 
has  no  sort  of  bearing  on  this  case  in  any  a<«- 
pict  in  which  it  can  be  viewed.  The  difference 
is  between  the  maintenance  of  windows  in  ono'.^^ 
own  walls  and  those  of  another.  The  author- 
ities fully  support  this  view,  and  leave  no- 
doubt  of  the  jurisdiction  of  equity  to  inter- 
fere in  such  cases  by  injunctive  relief.  Ban- 
enhauer  v.  Bevine,  51  Tex.  480;  Vansyrkel  v. 
Tryon,  6  Phila.  401;  Sullivan  v.  Qraff&rt,  85 
Iowa,  581;  Bhch  v.  Isham,  28  Ind.  37.  92  Am. 
Dec.  297.  note;  St.  John  v.  Sweeney,  59  How. 
Pr.  175;  VoUmer's  App,  61  Pa.  118. 

The  case  of  Weston  v.  Arnold,  L.   R.  8  Ch. 
App.  Cas.  1090  (1872),  seems  to  support  the- 
view  (hat  a  wall  may  be  a  party-wall  to  such> 
height  as  it  belongs  in  common  to  two  adjoin- 
ing buildings,  and  cease  by  implication  to  be- 
such  for  the  rest  of  its  height;  but  this  decis- 
ion is  opposed  to  the  weight  of  authority,  and 
we  decline  to^approve  it.    The  chancellor  did 
not  err  in  granting  the  relief  prayed  in  the  bill, 
and  in  perpetuating  the  injunction  on  the  proof 
made  in  the  case. 

Affirmed, 
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IN  THE  MATTER  OF  the  Intervening  Ap- 
plications of  BARING  BROTHEB®  & 
CO.,  and  KIDDER,  PEABODT  &  CO., 
BROWN  BROTHERS  &  CO.,  and  HEID- 
ELBACH,  ICKELHEIMER  &  CO. 

(67  Oonn.  862.) 

1.  When  »  oommercial  oorrespondent 
Advanoes  numejr  for  the  purohase  of  prop- 
erty and  takes  poesesslon,  either  actual  or  sym- 
bolioal,  he  becomes  the  owner  thereof,  even 
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when  the  advancement  was  made  and  the  prop* 
erty  was  purchased  at  the  request  and  for  the  ul- 
timate use  and  profit  of  anothev,  and  there  is  an 
agreement  to  transfer  title  to  that  other  upon  the- 
performance  of  conditions  precedent,  and  own- 
ership was  taken  solely  for  the  protection  of  the 
advancement. 

2*  The  delivery  to  »  person  of  eonsnlar 
invoices  and  bills  of  lading  of  goods  on  ship- 
board. In  his  name  or  to  his  order,  and  the  ftaot 
that  he  advanced  money  to  pay  for  the  gooda 
through  his  acceptances,  make  him  the  owner 
and  give  him  symbolical  poaBeasioik 
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''8*  A  eontraot  of  pnrefaase  and  sale  of 
g^oods  miide  In  gooa  faith  is  legal,  although  the 

▼endee  takes  title  merely  as  seouiity  and  agrees 
to  resell  upon  the  oondition  that  he  shall  be  pai<X 
the  value  of  the  property  and  any  other  amounts 
due  him  fromtiie  vendor. 

'4«  In  theatwenoe  of  firand*  an  agreement 
for  a  conditional  sale  is  good  and  valid  as  against 
third  persons,  and  as  to  the  parties  to  the  trans- 
action, notwlthstanditig  the  fact  that  the  delivery 
is  accompanied  by  a  permission  to  sell,  provided 
the  sale  is  to  be  of  the  goods  as  the  property  of 
the  vendor  and  the  proceeds  are  to  be  held  in 
trust  for  him. 

•K.  Tbe  effect  of  a  oonditlonal  sale  and  de- 
.  livery  of  the  property  to  the  vendee  with  power 
to  sell  it  as  the  property  of  the  vendor  and  deliver 
the  proceeds  to  him,  is  that,  upon  a  sale  by  the 
vetfdee  of  the  property.  It  ceases  to  be  security  to 
the  vendor  and  the  purchaser  acquires  a  good 
title,  and  if  the  vendee  does  not  pay  to  the  vend- 
or, but  retains  the  proceeds  of  the  sale  and  use^ 
thenu  the  vendee  becomes  a  debtor  to  the  vendor 
therefor,  and  the  latter  has  no  priority  over  other 

.    creditors. 

*6.  Althong^h  a  eompany  did  not  com- 
plete its  organization  as  a  corporation,  yet,  if 
the  stockholders  remain  associated  in  business 
-  under  the  name  of  the  company,  they  are  ofipable 
of  making  valid  contracts,  and  if  they  assume  to 
make  contracts  as  a  corporation,  a  stranger  to 
the  contracts  cannot  object  to  their  validity. 

Vm  A  sale  in  ^ood  fitith  of  property  in  the 
possession  of  a  revenue  officer  as  security  for  toe 
•  duty  thereon  transfers  the  title  to  the  vendee. 
Even  if  there  was  a  retention  of  possession  one 
not  claiming  as  a  creditor  but  as  owner  cannot 
object  that  there  was  no  delivery. 

:^  Where  property*  the  subject  of  sev- 
eral conditional  wales  from  difTerent  vend- 
ors, being  of  the  same  kind,  is  mingled  together 
so  as  not  to  be  identified,  and  in  that  condition 
comes  into  the  possession  of  a  receiver  of  the  ven- 
dee, and  the  vendors  each  bring  suit  for  the  spe- 
dflc  property  to  which  he  is  entitled,  but  the 
property  belonging  to  each  owner  cannot  be  iden- 
tified or  the  amount  belonging  to  each  ascer- 
tained, no  Judgment  can  be  rendered  in  favor  of 
any  one  of  them,  as  against  the  others,  for  his  spe- 
cific property. 

-:  0.  The  ri^ht  of  a  creditor  to  sequester 
a  portion  of  the  debtor's  property  by  attach- 
ment, and  thereby  gain  priority  over  other  cred- 
itors, is  suspended  by  the  appointment  of  a  re- 
ceiver That  o£Bcer,  as  the  agent  of  the  law,  takes 
from  the  debtor's  possession  all  his  property  for 
division  among  all  creditors  In  equal  proportions. 

(April  12, 1880.) 

ON  reservation,  in  several  cases,  by  the  Supe- 
rior Court  for  New  Haven  County  of  ques- 
tions arising  on  applications  to  compel  the  re- 
ceiver of  an  insolvent  corporation  to  deliver 
certain  specified  articles  of  personal  property  to 
the  applicants. 

The  facts  are  stated  in  the  opinion. 

Mestrs,  Charles  R.  IncersoU,  Henry 
Stoddard  and  John  W.  Bristol  for  Bar- 
ing Brothers  &  Co.  and  Kidder,  Peabody  <&  Co. 

Mewrs.  Simeon  E.  Baldwin*  Henry  G. 
Hewton  and  Charles  BUeiner,  for  Brown 
Brothers  &  Co. : 

That  the  one  who  discounts  a  draft  accom- 
3)anied  by  a  bill  of  lading  becomes  the  1^1 
owner  "is  settled  beyond  d&pute  in  New  York," 
and  as  we  believe,  everywhere  else,  bv  the 
•cases  quoted  and  others. 
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Farmers  db  M,  Nat.  Bank  v.  Logan,  74  N. 
Y.  668;  Farmers  dt  M,  Nat,  Banky.  Hazeltine, 
78  N.  Y.  104;  Moors  v.  Kidder,  8  Cent.  Rep. 
675, 106  N.  Y.  82;  Commercial  Bank  v,  Pfeiffer, 
10  Cent.  Rep.  721.  108  N.  Y.  242;  First  Nat, 
Bank  v.  Ege,  11  Cent  Rep.  902, 1(|9  N.  Y.  120; 
Barry  v.  Boninger,  46  Md.  65;  Dows  v.  Na- 
tional Exchange  Bank,  91  (J.  S.  618  (28  L.  ed. 
214). 

The  rule  is  not  universal  that  possession  is 
the  only  evidence  of  title  to  personal  property. 

Forbes  v.  Marsh,  15  Conn.  897;  Hart  v.  Car- 
penter, 24  Conn.  431;  Tomlinsan  v.  Bcberts,  25 
Conn.  478;  Lewis  v.  McCabe,  49  Conn.  155. 

The  validity  of  conditional  sales,  and  the 
principle  that  the  owner  may  make  what  con- 
tracts he  pleases  in  regard  to  his  property  with- 
out endangering  his  title  to  it,  are  also  sustained 
in  the  following  cases: 

Hughes  v.  KeUy,  40  Conn.  158;  Broton  v. 
Fitch,  48  Conn.  518;  Hine  v.  BoberU,  48  Conn. 
270;  Loomis  v.  Bragg,  50  Conn.  282;  Appleton 
V.  NorwaUc  Library  Corp,  8  New  £ng.  Rep. 
644»  58  Conn.  8;  Codey  v.  QiUan,  2  New  Eng. 
Rep.  826,  54  Conn.  88. 

In  the  absence  of  fraud,  an  agreement  for  a 
conditional  sale  is  good  and  valid,  as  well 
against  third  persons  as  against  the  parties  to 
the  transaction;  and  the  further  rule  that  a 
bailee  of  personal  property  cannot  convey  the 
title,  or  subject  it  to  execution  for  bis  own 
debts,  until  the  condition  on  which  the  agree- 
ment of  sale  was  made  has  been  perform^,  is 
well  established.  Harkness  v.  BtisseU,  118  U. 
S.  668  (80  L.  ed.  285). 

Where  a  commercial  correspondent,  however 
set  in  motion  for  a  principal  for  whom  he  acts, 
advances  his  money  or  credit  for  the  purchase 
of  property  and  takes  the  bill  of  lading  in  his 
own  name  the  bill  of  lading  is  the  evidence  of 
title,  and  is  sufficient  to  vest  the  ownership  and 
absolute  control  in  him  to  whose  order  it  is 
drawn.  Moors  v.  KiddeVt  8  Cent.  Rep.  675, 
106  N.  Y.  82. 

In  Barry  v.  Boninger,  46  Md.  65,  there  was 
a  letter  of  credit,  surrender  of  bill  of  lading  and 
giving  of  trust  receipt.  The  partv  giving  the 
trust  receipt  had  the  right  to  sell  tne  goods. 
The  court  neld  that  the  goods  became  the  prop- 
erty of  the  bank  which  furnished  the  money  to 
pay  for  them.  • 

The  discount  of  a  draft  accompanied  by  a 
bill  of  lading  passes  to  the  party  making  the 
advance  both  the  legal  title  to  the  property, 
and,  in  the  eye  of  the  law,  actual  debveiy  and 
IX)6session. 

Commercial  Bank  v.  Pfeiffer,  10  Cent.  Rep. 
721,  108  N.  Y.  242;  First  Nat,  Bank  v.  Ege,  11 
Cent.  Rep.  902,  109  N.  Y.  120. 

A  pledgee  does  not  forfeit  his  pledge  by  al- 
lowing the  pledgor  to  contract  for  the  sale  of 
the  property  in  his  own  name. 

Thayer  v.  Zhoight,  104  Mass.  258;  Jones, 
Pledges,  §§  42-45. 

If  property  is  delivered  by  the  pledgee  to  the 
pledgor,  to  sell  or  dispose  of  as  his  agent,  and 
account  to  him  for  the  proceeds  as  agreed  upon 
between  them,  this  transaction  would  preserve 
thepledgee's  title  in  the  property. 

Kellogg  v.  Thompson,  2  New  £ng.  Rep.  170, 
142  Mass.  76. 

A  receiver  may  be  bound  by  the  sale  although 
bona  fide  purchasers  might  not  be. 
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MooTB  Y.  Wyinan,  5  New  Eng.  Rep.  579,  146 
Mass.  60;  EazardY.Fiske,  83  ]S.Y.  398;  Thomjh 
mn  V.  QUmeeiter  City  JSav,  Inst.  (N.  J.)  6  Ceot. 
Rep.  S28. 

The  appointment  of  a  receiver  over  a  corpo- 
ration does  not  have  the  effect  of  changing  any 
right  of  action,  or  of  changing  the  contract  re- 
lations existing  between  the  corporation  and  all 
its  debtors. 

High,  Receivers,  §  818. 

Since  the  receiver  of  a  corporation  succeeds 
to  the  estate  of  and  derives  his  title  from  the 
corporation,  he  is  bound  by  all  its  lawful  and 
authorized  acts. 

High,  Receivers,  p.  819. 

The  api)ointment  of  a  receiver  does  not  af- 
fect any  lien  upon  the  property  of  the  corpora- 
tion. 

High,  Receivers,  §g  348.  349. 

In  regard  to  conditional  sales:  "  The  prop- 
erty is  not  transferred  before  the  performance 
of  the  conditions.  If  nothing  has  occurred  in 
the  mean  time  to  prevent  it,  the  property  is 
transferred  as  soon  as  the  conditions  are  per- 
formed." 

Blackburn,  Sales,  p.  174. 

It  is  the  title  and  right  to  possession  that  is 
referred  to  by  the  worci  "pleage"  and  the  word 
"lien." 

Moors  V.  Kidder,  8  Cent.  Rep.  676,  106  N. 
y.  33. 

As  to  the  goods  claimed  jointly,  they  or  their 
proceeds  should  ^o  to  one  or  the  other.  Either 
would  rather  divide  them,  or  let  the  other  have 
them,  than  to  have  both  lose  them.  Under 
these  circumstances  to  refuse  them  to  both 
would  be  clearly  inequitable. 

Carver,  Carriage  by  Sea,  494;  Spenee  v.  Uiwrn 
M.  Ins.  a>.  L.  R.  3  C.  P.  437. 

This  whole  l^nsaction  is  one  to  be  governed 
by  New  York  law. 

The  contract  and  conveyance  between  the 
Wire  Company  and  Brown  Brothers  &  Co.  in 
each  case  was  drawn  in  New  York,  mailed  to 
New  Haven  for  execution  by  the  Wire  Com- 
pany, and  mailed  back,  when  signed,  to  them 
m  New  York.  Its  delivery,  therefore,  was  in 
New  York,  and  until  delivery  the  contract  was, 
of  course,  not  completed. 

McFarland  v.  Bikes,  3  New  Eng.  Rep.  363, 
64  Conn.  360,  361;  Milliken  v  Pratt,  136  Mass. 
374,  876;  Jones,  Construction  of  Commercial 
and  Trade  Contracts,  §  36. 

The,  petitioners  lent  their  credit  to  the  Wire 
Company  on  the  faith  of  its  promise,  made  in 
New  York,  to  put  goods  in  their  hands  in  New 
York,  and  to  pay  their  advances  on  them  in 
New  York.  By  New  York  law  theywere  safe 
in  handing  these  goods  over  to  the  Wire  Com- 
pany in  New  York  as  their  trustee,  to  be  turned 
into  cash;  and  they  were  so  handed  over,  and 
a  trust  receipt  for  them  delivered  in  New  York, 
with  a  meaning  well  defined  by  New  York  de- 
cisions. The  effect  of  such  a  transaction  must, 
by  every  principle,  be  determined  by  New 
York  laws,  whether  the  goods  delivered  in 
trust  remained  in  New  York  or  were  brought 
by  the  trustee  into  Connecticut. 

Mead  v.  Dayton,  38  Conn.  83;  Kostery.  Mer- 
riti,  83  Conn.  346;  Pritchard  v  Norton,  106  U. 
8.  134,  186(37  L.  ed.  104,  108). 

Our  title  to  the  goods  was  not  affected  by  our 
trustee's  taking  them  to  its  factory.  I 
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BaUard  v.  Winter,  89  Conn.  179,  181,  183. 

If  the  defendant  chooses  to  use  a  technical 
term,  which  has  a  clearly  defined  and  well  under- 
stood meaning  in  the  business  to  which  it  re* 
lates,  he  leaves  it  to  be  interpreted  by  usage,  and 
by  that  interpretation  he  is  concluded. 

Hatch  V.  Douglas,  48  Conn.  116,  139. 

In  our  own  courts,  the  word  "lien"  has  been 
held  consistent  with  absolute  ownership. 

Orimcid  v.  Cook,  46  Conn.  198,  303. 

The  receiver  for  most  purposes  represents 
and  stands  in  the  place  of  the  corporation,  and 
can  enforce  only  such  contracts  and  rights  as 
it  could  enforce. 

Oreene  v.  8prague  Mfg,  Co.  63  Conn.  880, 
861;  RusseU  v.  Brutol,  A  Conn.  361. 

Any  equitable  appropriation  of  funds,  ar- 
ranged between  two  contracting  parties,  for  a 
valuable  consideration,  will  stand  good  against 
the  receiver  of  either. 

High.  Receivers,  §§  304,  346;  Oltase  v.  Pe- 
troleum Bank,  66  Pa.  169. 

Messrs.  JohnBon  T.  Piatt  and  James  T* 
Moran*  for  Heidelbach,  Ickelheimer  &  Co. : 

The  indorsement  and  delivery  of  a  bill  of 
lading  by  the  shipper  of  goods  on  board  a  ves- 
sel trapsters  the  ownership  of  the  goods  to  the 
transferee,  and  cooopletes  his  legal  title  thereto. 

TTie  Thames,  81  U .  S.  14  WaB.  98  (30  L.  ed. 
804);  Conrad  v.  AOaniie  Ins,  Co.  36  U.  S.  1 
P^t.  886  (7  L.  ed.  189);  €^^bson  v.  Stevens,  49  U. 
S.  8  How.  884  (13  L.  ed.  1138);  Barbery.  Mey- 
erstein,  L.  R.  4  H.  L.  817;  8hau>  v.  North  Pa. 
R.  Co.  101  n.  8.  667(36  L.  ed.  893);  Schumacher 
V.  El>y,  34  Pa.  631;  Decan  v.  Shipper,  86  Pa. 
339;  StoUemoerck  v.  TJiacher,  116  Mass.  234; 
Farmers  <fc  M.  Nat.  Bank  v.  Logan,  74  N  Y. 
668;  Moors  v.  Kidder,  8  Cent.  Rep.  676, 106  N. 
Y.  41;  Moors  v.  Wyman,  6  New  Eng.  Rep.  679, 
146  Mass.  60. 

The  contracts  were  entered  into  in  the  State  of 
Now  York,  and  the  title  to  the  property  and 
the  legal  relations  of  the  parties  are  to  be  aeler- 
mined  by  the  law  of  that  State. 

Roster  v.  Merritt,  33  Conn.  346 ,  Mead  v. 
Dayton,  28  Conn.  83;  Pond  v.  Cooke,  45  Conn. 
126;  Seuddery.  Union  Nat.  Bank,  91  U.  S.  406 
(38  L.  ed.  346). 

Where  a  commercial  correspondent  advances 
his  own  money  or  credit  for  the  purchase  of 
property,  and  takes  the  bill  of  lading  in  his 
own  name,  the  transaction  is  that  of  an  owner 
under  a  contract  to  sell  and  deliver  when  the 
purchase  price  is  paid. 

Moors  V.  Kidder,  8  Cent.  Rep.  676,  106  N. 
Y.  40;  Farmers  db  M.  Nat.  Bank  v.  Logan,  74 
N.  Y.  668;  Farmers  dh  M.  Nat  Bank  v.  Hazel- 
tine,  78  N.  Y.  104;  Farmers  dhM.  Nat.  Banky. 
Atkinson,  74  N.  Y.  687. 

We  have  adopted  rules  in  respect  to  the  title 
of  personal  property  in  a  line  with  the  New 
York  decisions. 

Forbes  v.  Marsh,  16  Conn.  394;  Hart  v.  Car- 
penter, 34  Conn.  427;  Cragin  v.  Coe,  39  Conn. 
63;  Lewis  v.  McCabe,  49  Conn.  141;  Hotc7ikiss 
V.  Higgins,  62  Conn.  310;  Gooley  v.  QiUan,  3 
New  Eng.  Rep.  836,  64  Conn.  80. 

The  Connecticut  law  in  regard  to  conditional 
sales  has  been  adopted  in  most  of  the  States 
(excepting  Illinois),  and  has  been  followed  by 
the  Supreme  Court  of  the  United  States. 

Harkness  v.  Russell,  118  U  S.  668(80  L.  ed. 
285). 
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Tbe  Massachusetts  rule  seems  to  be  the  same 
as  that  in  >!ew  York  as  given  above. 

Moon  v.  Wyman,  6  New  Eng.  Rep.  57&,  146 
Mass.  60. 

There  can  be  no  complete  delivery  of  goods 
until  they  are  placed  under  tbe  dominion  and 
the  control  of  the'  person  who  is  to  receive 
them. 

Per  Z<?7y2  Chelmsford  in  Barber  Y.Meyersteir^, 
L.  R.  4  H.  L.  834. 

The  receiver  is  not  a  bona  fide  piu*chaser, 
and  he  has  no  better  title  to  the  rods  in  ques- 
tion than  the  New  Haven  Wire  Company  it- 
self. 

LiUhflM  Bank  v.  Peck,  29  Conn.  884;  Booth 
▼.  Clark,  58  U.  S.  17  How.  822  (16  L.  ed.  164); 
TyUr  V.  Abergh,  2  Cent.  Rep.  851,  66  Md.  18; 
i%rt  V.  8pene&r,  7  West.  Rep.  286,  90  Mo.  884; 
High,  Receivers,  p.  131,  §  169. 

MeMrs,  John  W.  Ailing  and  Henry  C. 
White*  for  the  receiver: 

Courts  will  always,  where  a  transfer  of  real 
or  personal  estate'  is  as  security,  favor  such  a 
construction  as  will  render  the  transfer,  how- 
ever absolute  in  terms,  a  mortgage. 

1  Jones,  Mort.  §  264. 

The  passing  over  of  the  possession  to  the 
broker  was  to*an  agent  of  the  banker,  and  to 
facilitate  the  business  of  the  banker.  • 

ITtaeher  v.  Moors,  134  Mass.  156. 

If  a  contract  is  to  be  performed  partly  in  one 
country  and  partly  in  another,  each  portion  is 
to  be  interpreted  according  to  tbe  laws  of  the 
place  where  it  is  to  be  performed. 

Pomeroy  v.  AiTisuiortn,,  22  Barb.  118;  Strieker 
▼.  TinkTiam,  85  Ga.  176;  JScudder  v.  Union  Nat 
Bank,  91  U.  8.  406  (23  L.  ed.  245). 

The  laws  of  a  sister  State,  or  foreign  country, 
in  the  case  of  the  transfer  of,  or  succession  to, 
personal  property,  are  given  effect,  as  wholly 
an  act  of  comity  and  not  a  recognition  of  a 
right. 

PcUne  V.  Lester,  44  Conn.  208. 

It  was  ruled  in  Letcis  v.  MeCabe,  49  Conn. 
141,  that  goods  sent  into  this  State  from  New 
York,  charged  with  a  conditional  vendor^ip, 
just  as  they  were  being  sent,  would  be  held 
here  under  that  relation,  though  the  opinion 
conceded  that  such  a  relation  to  the  property 
would  not  have  been  enforced  in  New  York. 

The  Marina,  19  Fed.  Rep.  760;  Wharton, 
Confl.  Laws,  2d  ed.  §§  297,  813-818. 

Where  personal  property  is  seized  and  sold 
under  an  attachment,  or  other  writ,  issuing 
from  the  court  of  the  State  where  the  property 
IS,  the  question  of  the  liability  of  the  property 
to  be  sold  under  such  writ  must  be  determined 
by  the  law  of  that  State,  notwithstandiqg  the 
domicil  of  all  the  claimants  to  the  property 
may  be  in  another  State. 

Green  v.  Van  Bushirk,  72  U.  8.  5  Wall.  30^7 
(18  L.  ed  599). 

By  Connecticut  decisions,  transfers,  to  be 
valid,  must  be  accompanied  by  possession. 

Swift  V.  Thompson,  9  Conn.  63;  Carter  v. 
M^atkins,  14  Conn.  240;  CfrowcA  v.  Carrier,  16 
Conn.  505;  Shipman  v  ^^nalns.  Co  29  Conn. 
245;  JS^orton  v.  Doolittle,  82  Conp.  405;  Uullyr, 
Sigswarili,  48  Conn.  258. 

Be»rdBley»  J.,  delivered  the  opinion  of 
the  court: 
I'his  is  an  application  to  the  Superior  Court 
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I  for  the  County  of  New  Haven  for  an  order 
compelling  the  receiver  of  an  insplvent  corpo- 
ration to  deliver  specified  articles  of  personal 
property  to  the  applicants,  of  which  they  claim 
to  be  the  owners,  but  which  he  holds  as  the 
property  of  the  corporation. 

On  or  about  September  7,  1887,  Samuel  A. 
Galpin  of  New  Haven  was  duly  appointed  the 
temporary  receiver  of  the  New  Haven  Wire 
Company,  a  corporation  located  at  New  Haven, 
He  was  subsequently  made  and  still  is  receiver, 
and  as  such  duly  holds  possession  of  tbe  propr 
erty  and  effects  of  the  corporation,  and  is  pro^ 
ceeding  to  wind  up  its  affairs  and  disfmse  of  its 
property  and  effects  pursuant  to  law.  Aa  such 
receiver  there  came  into  his  possession  certain 
machines  for  the  manufacture  of  nails,  and 
about  2,685  tons  of  wire  rods.  He  claims  this 
property  as  that  of  the  corporation. 

Concerning  a  portion  of  this  property  Baring 
Brothers,  of  Loudon,  England,  make  the  fol- 
lowing application: 

"The  application  of  Baring  Brothers,  and  of 
Eidder,  Peabody  &  Co.,  respectfully  represents 
that  said  firm  of  Baring  Brothers  is  a  firm 
engaged  in  the  business  of  banking  at  London, 
in  the  Kingdom  of  Great  Britain,  and  that 
Kidder,  Peabody  &  Co.  are  the  American 
agents  and  correspondents  of  said  Baring  Broth- 
ers, doing  business  in  the  City  of  New  York; 
that  the  New  Haven  Wire  Company  is  a  cor- 
poration organized  under  the  laws  of  the  State 
of  Connecticut,  and  located  in  New  Haven  in' 
said  State;  that  one  Samuel  A.  Galpin  has 
been  appointed  temporary  receiver  of  tbe  assets, 
effects  and  estate  of  said  corporation,  and  hm 
duly  qualified  as  such,  and  is  now  in  possession 
of  tbe  property  and  effects  of  said  corporation, 
and  is  proceediog  to  wind  up  its  affairs  and  to 
dispose  of  its  property  and  efijacts,  pursuant  to 
the  statute  in  such  case  proviaed;  that  among 
the  property  and  effects  which  have  come  into 
the  custody  of  said  Galpin  as  receiver  are  cer- 
tain bundles  of  wire  rods,  in  all  about  one 
thousand  tons  thereof,  and  cenain  otber  prop- 
erty and  effects,  which  are  the  proper  goods 
and  estate  of  your  applicants,  and  to  the  im- 
mediate possession  whereof  your  applicants  are 
entitled,  and  which  your  applicants  are  de- 
sirous of  having  delivered  out  of  the  custody 
of  said  receiver  and  into  the  possession  of  your 
applicants.  Your  applicants  therefore  pray 
your  honor  to  order  and  decree  that  upon  proof 
of  ownership,  and  of  the  right  to  the  possession 
of  said  wire  rods  and  other  property,  said  re- 
ceiver be  authorized  and  empowerea  to  deliver 
the  same  to  your  applicants. 

Concerning  another  portion,  Brown  Brothers 
&  Co.  of  New  York,  and  Brown,  Shipley  & 
Co.  of  Liverpool  and  London,  England,  make 
the  following  application: 

**Your  applicants  are  the  absolute  owners 
and  entitled  to  the  immediate  possession  of  cer- 
tain personal  proper^^,  now  situated  in  the 
yard  owned  and  occupied  by  said  corporation, 
to  wit,  twenty  thousand  bundles  of  iron  and 
steel  rods  and  wire,  and  seven  boxes  of  nail 
machines;  and  are  also  the  owners  and  entitled 
to  the  immediate  possession  of  certain  other 
personal  property,  to  wit,  fifty  thousand  bun- 
dles of  iron  and  steel  rods  and  wire,  in  which 
said  corporation  or  said  receiver  may  claim 
some  equitable  interest.    Said  receiver  daims 
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to  have  the  custody  of  all  of  said  property  and 
desires  to  have  the  order  of  this  court  before 
sorreDdering  the  same  to  your  applicants.  A 
large  amount  of  the  property  of  your  appli- 
cants had  been  sold  by  said  corporation  prior 
to  the  appointment  of  the  receiver  and  not  paid 
for,  and  the  debts  and  choses  in  action  aocn;- 
ing  therefor,  a  more  particular  description  of 
-which  your  applicants  are  at  present  unable  to 
give,  are  now  held  by  said  corporation  or  said 
receiver,  and  your  applicants  are  entitled  to 
have  the  same  turned  over  and  assigned  to 
Ibem.  I^aid  corporation,  or  said  receiver  there- 
-of,  now  holds  a  large  amount  of  cash  on  hand, 
proceeds  of  the  sale  of  property  of  your  appli- 
cants, which  proceeds  of  such  sales  your  ap- 
plicants are  legally  entitled  to  receive.  Your 
applicants  therefore  pray  that  inquiry  be  made 
into  tbe  truth  of  the  allegations  of  this  appli- 
<»ition,  and  on  finding  them  to  be  true,  that  an 
order  be  made  that  said  receiver  deliver  and 
turn  over  to  your  applicants  all  personal  prop 
-erty  in  his  custody  or  in  the  custody  of  said 
corporation  belon^ng  to  your  applicants  or 
which  they  are  entitled  to  hold,  and  assign  and 
transfer  to  your  applicants  all  choses  in  action 
and  the  evidences  thereof  to  which  they  are  en- 
titled, and  pay  over  to  them  all  cash  on  hand 
which  they  shall  be  folind  entitled  to  receive; 
or  that  the  court  in  some  other  way  would 
grant  relief  to  your  applicants." 

Concerning  another  portion,  Heidelbach, 
Ickelheimer  &  Co.,  of  r^ew  York,  make  the 
following  application: 

"The  application  of  Heidelbach,  Ickelheimer 
A  Co.,  bankers  of  the  City  and  State  of  New 
York,  respectfully  represents  that  they  are  the 
owners  of  certain  iron  and  steel  rods  of  various 
sizes,  and  certain  other  property  and  effects, 
now  in  the  cuttody  and  keeping  of  the  cus- 
toms authorities  of  the  United  States  of  Amer- 
ica, and  stored  ui>on  premises  in  said  Town  of 
New  Haven  near  the  mills  of  the  New  Haven 
Wire  Company;  that  other  iron  and  steel  rods, 
owned  by  other  and  different  parties,  are  stored 
upon  the  same  premises,  which  premises  are 
attached  to  the  mills  of  the  said  New  Haven 
Wire  Company,  of  which  Samuel  A.  Gal  pin  of 
said  New  Haven  is  the  receiver;  and  that  it  is 
important  to  the  interests  of  your  applicants, 
and  of  said  receiver,  and  of  all  the  other  own- 
ers of  iron  and  steel  rods  as  aforesaid,  that  the 
specific  property  owned  by  each  be  designated 
in  some  proper  manner,  and  the  same  removed 
or  otherwise  disposed  of.  Wherefore  your  ap- 
plicants pray  that  the  foregoing  matters  be  in- 
quired into,  and,  upon  the  same  being  found  to 
be  true,  that  an  order  may  be  made  directing 
said  receiver  to  deliver  to  them  the  above-de- 
scribed property,  they  paying  the  custom  du- 
ties thereon,  and  that  such  other  order  may  be 
made  as  to  equity  and  justice  may  appertain." 

These  applications  were  referred  to  a  com- 
mittee to  nnd  and  report  the  facts  pertaining 
to  each;  and  upon  the  coming  in  of  the  report 
tbe  question  as  to  what  order  should  be  made 
in  the  premises  was  reserved  for  the  advice  of 
this  court.  Most  of  the  facts  found  being  com- 
mon to  the  three  applications,  they  were  heard 
in  connection. 

It  is  a  sufl9cient1y  full  recital  of  the  facts  in 
the  case  of  Baring  Brothers  &  Co.  to  say  that 
the  New  Haven  Wire  Company  is  a  corpora- 
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tion  in  this  State.  £.  S.  Wheeler  was  the 
owner  of  a  majority  of  its  shares,  and  its  man- 
ae^t.  He  individually  carried  on  business  at 
New  Haven  and  New  York  under  tbe  name  of 
£.  8.  Wheeler  &  Co.  Also  he  and  one  Humph- 
rey were  commission  merchants  in  Liverpool, 
England,  under  the  name  of  £.  S.  Wheeler  & 
Co.  Kidder,  Peabody  &  Co.  were  bankers  in 
New  York  and  Boston,  representing  in  the 
United  States  Baring  Brothers  A  Co.,  bankers 
in  Liverpool  and  London. 

At  its  mill  in  New  Haven  the  New  Haven 
"^ire  Co.  manufactured  wire,  chiefly  from  rods 
purchased  in  Germany,  to  be  paid  for  upon  de- 
livery. Being  unwilling  to  furnish  the  capital 
and  subject  itself  to  the  expense  necessarily  at- 
tendant upon  placing  money  in  Germany  for 
the  purchase  of  the  rods,  it  availed  itself  of  the 
crecfit  of  Baring  Brothers  &  Co.  through  Eid- 
dea,  Peabody  &  Co.,  £.  S.  Wheeler  &  Co.  of 
Liveroool  acting  as  its  agent  in  tbe  purchase  of 
rods  from  the  manufacturers. 

Baring  Brothers  &  Co.  agreed  to  accept 
drafts  drawn  by  E.  S.  Wheeler  &  Co.  of  Liver- 
pool against  rods,  upon  terms.  Their  acc^ph 
tance  would  command  money  at  low  rates  in 
all  commercial  centers.  They  were  willing  to 
furnish  the  credit  for  the  lowesir  price,  if  they 
could  have  the  highest  degree  of  security.  To 
this  end  they  demanded  and  received  a  con- 
tract from  the  New  Haven  Wire  Co.  in  consid- 
eration of  their  advancements,  ^the  pertinent 
part  of  which  is  as  follows: 

"New  York,  February  16,  1887. 

"Received  from  Messrs.  Kidder,  Peabody  & 
Co.,  the  original  of  the  within  letter  of  credit 
for  ten  thousand  pounds  sterling,  say  £10,000, 
stg.  In  consideration  whereof  we  hereby  agree 
with  Baring  Brothers  &  Co.,  and  Kidder,  Pea- 
body &  Co.,  respectively,  to  provide  and  fur- 
nish to  Kidder,  Peabody  &  Co.,  or  Baring 
Brothers  &  Co.,  sufiicient  funds  to  meet  the 
payment  (in  London),  at  or  before  maturity,  of 
whatever  bills  may  be  drawn  or  negotiated  by 
virtue  of  suoh  credit,  together  with  the  com- 
mission upon  the  amount  of  such  bills,  which 
it  is  agreed  shall  be  one  half  of  one  per  cent  on 
drafts  at  sixty  days'  sight  or  two  months'  sight, 
three-quarters  of  one  per  cent  on  drafts  at  ninety 
days'  sight;  one  per  cent  on  drafts  at  four 
months'  sight;  and  one  and  one-half  per  cent 
on  drafts  at  six  months'  sight.  And  we  also 
agree  to  give  to  and  deposit  with  Kidder,  Pea- 
body &  Co.  sufficient  and  satisfactory  security 
here,  at  any  time  prior  to  the  maturity  of  said 
bills,  for  the  full  payment  thereof,  if  notified 
by  Baring  Brothers  &  Co.  or  by  Kidder,  Pea- 
body &  Co.  to  do  so;  and,  in  addition  to  such 
obligation  to  give  said  security,  all  property  as 
for  cost  of  which  bills  shall  ne  drawn  under 
the  wit  bin  credit,  and  the  proceeds  thereof,  and 
the  policies  of  insurance  thereon  (which  insur- 
ance to  the  amount  of  the  value  of  such  prop- 
erty we  agree  shall  be  duly  effected  and  which 
insurance  we  agree  shall  be  satisfactory  to 
Baring  Brothers  &  Co.  and  to  Kidder,  Peabody 
<&  Co.),  together  with  the  bills  of  lading  for 
the  same,  are  hereby,  in  consideration  of  this 
credit,  sold,  assigned  and  transferred  to  Baring 
Brothers  &  Co.  and  to  Kidder,  Peabody  &  Co. 
(subject  only  to  our  right  to  acquire  title  to  Uie 
same  by  the  complete  and  strict  performance 
of  this  contract),  as  collateral  security  for  the 
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payment  as  above  promised,  and  also  of  any 
-other  sums  which  may  at  the  time  of  suchpur- 
-cbase,  or  at  any  time  before  the  makini^  of  the 
payment  above  promised,  be  owing  by  us  to 
Scaring  Brothers  &  Co.  or  to  Eidder,  Peabody 
•&  Co.  It  being  understood  and  agreed  that,  as 
Ibetween  us  and  Baring  Brothers  &  Co.  and 
Kidder,  Peabody  &  Co.,  the  parties  authorized 
to  draw  bills  under  said  Credit  are  in  all  re- 
spects to  be  regarded  as  our  agents,  and  that 
neither  Baring  Brothers  &  Co.  nor  Kidder,  Pea- 
body &  Co.  are  ti)  be  under  anv  responsibility 
to  us  in  respect  to  the  bills  of  Jading  or  other 
documents  which  they  have  the  right  to  re- 
qiure  to  accompany  the  bills  drawn;  nor  shall 
«ny  error  in,  or  nonconformity  to,  or  deficiency 
of,  bills  of  lading  or  other  documents,  be  any 
•d^ense  against  our  objigation  for  reimburse- 
ment in  respect  of  bills  actuallv  drawn  by  the 
party  designated  for  drawing  bills  under  said 
•credit,  the  provision  for  such  bills  of  lading 
agd  other  documents  being  intended  merely 
for  the  purpose  of  affording  additional  security 
to  Baring  Brothers  &  Co.  and  Kidder,  Peabody 
A  Co." 

When,  upon  the  order  of  E.  S.  Wheeler  & 
0>.  of  Liverpool,  the  German  manufacturer 
had  completed  and  was  ready  to  deliver  a 
particular  lot  of  rods,  they, caused  it  to  be 
dipped,  taking  the  consular  invoice  and  the 
bill  of  ladinp^  in  the  name  of  Baring  Brothers 
A  Co.,  and  delivered  these  documents  to  them, 
together  with  a  draft  on  them  for  the  value  of 
the  rods  mentioned  in  the  bill  of  lading  as  set 
forth  in  the  invoice.  The  draft  specified  the 
particular  letter  of  credit  under  which  it  was 
drawn.  Upon  the  receipt  of  the  invoice  and 
bill  of  lading  tbev  accepted  the  draft.  E.  S. 
Wheeler  &  Co.  of  Liverpool  at  once  sold  it  and 
'paid  the  manufacturer  from  the  proceeds. 
Baring  Brothers  &  Co.  notified  Kidder,  Pea- 
body &  Co.  of  these  transactions  and  forwarded 
the  invoice  and  bill  of  lading  to  them.  The 
latter  delivered  the  rods  to  E.  8.  Wheeler  <& 
Co.  of  New  Haven^  as  agents  for  the  New 
Haven  Wire  Co.,  upon  condition  of  the 
execution  and  delivery  by  the  latter  to  Kidder, 
Peabody  &  Co.  of  the  following  or  a  like' 
receipt: 

"New  York,  May  26,  1887. 
"Messrs.  Kidder,  Peabody  &  Co.,  New  York: 

'^Oentlemeny — We  acknowledge  receipt  from 
you,  as  attorneys  for  Messrs.  Baring  Brothers 
&  Co.,  of  invoice  and  bill  of  lading  of  Galpin, 
sixteen  hundred  and  forty  bundles  iron  rods, 
-wg.  40,640  kos,  (Liverpool  £401.  8.  10),  and 
eleven  hundred  four  bundles.  Received  the 
above. 

"C.  B.  Herring,  May  26,  1887. 

"Shipped  by  E.  8.  Wheeler  &  Co.,  on  board 
steamship  Rhynland,  at  Antwerp,  and  con- 
signed to  the  order  of  Messrs.  Baring  Brothers 
&  Co.,  and  indorsed  by  you,  as  their  attorneys, 
to  us;  and  we  hereby  agree  to  hold  the  said 
goods  in  trust  for  them  and  ns  their  property 
-and  subject  to  their  order,  with  liberty,  how- 
ever, to  sell  the  same,  provided  that  in  case  of 
sale  we  account  for  and  forthwith  pay  and  de- 
liver tbe  proceeds  or  avails  of  said  sale  to 
JAossrs.  Baring  Brothers  &  Co.  and  Messrs. 
Kidder,  Peabody  &  Co.,  which  we  hereby 
agree  todo, — such  proceeds  belonging  to  Messrs. 
3aring  Brothers  &  Co.  and  Messrs.  Kidder, 
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Peabody  &  Co. ,  and  not  to  us,  the  said  goods 
being  goods  held  for  them  as  security  nnder 
the  agreement  contained  in  the  receipt  signed 
by  us  for  your  letter  of  credit  on  them.  No. 
844;  we  agreeing,  at  our  expense,  to  keep 
them  covered  by  insurance  against  fire,  for  ac- 
count of  and  loss  payable  to  Messrs.  Baring 
Brothers  &  Co.,  under  and  in  pursuance  of  the 
terms  of  said  agreement. 

"The  New  Haven  Wire  Co.. 

"B.  E.  Brown,  Treasurer." 

The  decisions  are  so  numerous,  and  by  so 
many  courts,  to  the  effect  that  when  a  com- 
mercial correspondent  advances  money  for  the 
purchase  of  property  and  takes  ix>ssession, 
either  actual  or  symbolical,  he  becomes  the 
owner  thereof,  even  when  the  advancement 
was  ma^de  and  the  property  was  purchased  at 
the  request  and  for  the  ultimate  use  and  profit 
of  another,  and  there  is  an  agreement  to  trans- 
fer title  to  that  other  upon  the  performance  of 
conditions  precedent,  and  ownership  was  taken 
solely  for  the  protection  of  the  advancement 
that  such  may  be  said  to  be  the  establisbed 
rule. 

In  Doics  V.  National  BxcJiange  Bank,  01  U. 
8.  618  [23  L.  ed.  214],  the  mar^ginal  note  is  to 
this  effect:  "A  party  discounting  a  draft  and 
receiving  therewith,  deliverable  to  his  own 
order,  a  bill  of  lading  of  the  goods  against 
which  the  draft  is  drawn,  acquires  a  special 
proDcrty  in  them,  and  has  a  complete  right  to 
hold  them  as  security  for  the  acceptance  and 
payment  of  the  draft.  Where  such  party  for- 
warded the  draft,  with  the  bill  of  lading  thereto 
attached,  to  an  agent  with  special  instructions 
by  special  indorsement  on  the  bill  and  by  letter 
to  hold  the  wheat  in  the  bill  mentioned,  against 
which  the  draft  had  been  drawn,  until  pay- 
ment of  the  draft  should  be  nnde,  the  agent 
had  no  power,  prior  to  such  payment,  to  make 
a  delivery  which  would  devest  the  ownership 
of  his  pnncipal."  And  in  the  opinion  it  is  said 
of  a  bank  which  had  discount^  drafts  drawn 
against  the  property,  and  to  which  bills  of  lad- 
ing were  delivered  with  the  drafts  as  security, 
that  it  became  the  owner  of  the  property,  and 
had  a  complete  right  to  maintain  ownership 
until  payment 

In  Moors  v.  Kidder,  106  N.  Y.  32,  8  Cent. 
Rep.  675,  it  is  said  as  follows:  "When  a  com- 
mercial correspondent,  however  set  in  motion 
by  a  principal  for  whom  he  acts,  advances 
his  own  money  or  credit  for  the  purchase  of 
property  and  takes  a  bill  of  lading  in  his  own 
name,  looking  to  such  property  as  the  reliable 
and  »afe  means  of  reimbursement  up  to  the 
moment  when  the  original  principal  shall  pay 
the  purchase  price,  he  becomes  the  owner  of 
the  property  instead  of  its  pledgee,  and  his 
relation  to  the  original  mover  in  the  transac- 
tion is  that  of  an  owner  under  a  contract  to 
sell  and  deliver  when  the  purchase  price  is 
paid.  .  .  .  The  bill  of  lading  is  the  evidence 
of  title  and  is  sufiScient  to  vest  the  ownership 
and  absolute  control  in  him  to  whose  order  it 
is  drawn." 

Concerning  a  contract  of  a  character  similar 
to  the  one  under  consideration  the  court  re- 
marks as  follows:  "Swain,  on  his  part,  agreed 
to  provide  funds  in  London  to  meet  such  bills 
as  should  be  drawn  at  their  maturity,  and  that 
'all  property  which  shall    be  purdiased  by 
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means  of  thi'  within  credit,  together  with  the 
hills  of  lading  for  the  same,  are  herehy  pledged 
nnd  hyxx)thecated  to  Messrs.  Baring  Brothers  & 
Co.  as  collateral  security  for  the  payment  as 
above  promised,  and  shall  be  held  sabject  to 
their  order  on  demand,  with  authority  to  take 
possession  and  dispose  of  the  same  at  discre- 
tion, for  their  security  and  reimbursement.' 
The  argument  upon  this  provision  rests  upon 
the  words  ^pledged'  and  'hypothecated'  and 
'collateral  security/  and  avers  as  a  consequence 
that  Swain  was,  within  the  contemplation  of 
the  parties,,  general  owner  of  the  shellac,  and 
the  Barings  merely  pledgees.  ...  It  has  al- 
ready been  mentioned  that  a  similar  expression 
was  used  by  the  plaintiff  in  the  Logan  Caae,  in 
the  matter  stamped  upon  the  bill  of  lading  de- 
scribing the  wheat  as  'pledged'  to  the  plaintiff 
and  as  'security'  for  the  payment  of  the  draft; 
and  80  little  did  the  use  of  the  inapt  words 
affect  the  plain  and  unequivocal  snl^tance  of 
the  transaction  in  the  mind  of  the  court,  that 
the  use  of  the  word  'pledged'  was  not  even 
made  the  subject  of  remark.  ...  It  is  also  to 
be  noted  that  what  is  spoken  of  as  'pledged'  is 
not  merely  the  goods  or  the  property,  but  the 
bills  of  lading  also.  These  documents  carry 
the  title  as  well  as  the  right  of  possession,  and 
the  pledge  or  hypothecation  is  expressly  ap- 
plied to  both.  The  meaning  assuredly  was 
that  the  title  should  pass." 

In  Commercial  Bank  v.  Pfeiffer,  108  K.  T. 
242,  10  Cent.  Rep.  721,  the  marginal  note  is, 
that  the  "discount  of  a  draft  drawn  by  a  con- 
signor upon  his  consignee,  accompanied  by  a 
bill  of  laaing  to  the  party  making  the  advance, 
passes  to  him  not  only  the  legal  title,  but  in  the 
eye  of  the  law  is  regarded  as  an  actual  deliv- 
ery and  change  of  possession  of  tbe  property." 

In  FarmerB  <ft  3f.  Ifat.  Bank  v.  Logan,  74*N. 
T.  568,  the  Inar^nal  note  is  to  this  effect: 
"When  commercial  correspondents,  on  the  or- 
der of  a  principal,  make  a  purchase  of  property 
ultimately  for  him,  but  on  their  own  credit  or 
with  their  own  funds,  and  such  course  is  con- 
templated when  the  order  is  given,  they  may 
retain  title  in  themselves  until  they  are  reim- 
bursed. This  may  be  done  by  taking  the  bill 
of  sale  in  their  own  name,  and,  when  the 
property  is  shipped,  taking  from  the  carrier  a 
bill  of  lading  in  such  terms  as  to  show  that 
they  retain  the  power  of  control  and  disposition 
of  it.  The  bill  of  lading  confera  upon  tbe  per- 
son in  whose  favor  it  is  issued,  or  to  whom  it 
is  transferred,  the  title  to  the  goods,  and  this, 
although  the  transaction  is  not  mtended  to  give 
the  permanent  ownership,  but  to  furnish  secur- 
ity for  advances  of  money  or  discount  of  com- 
mercial paper  made  upon  the  faith  of  it.  Third 
persons  dealing  with  the  property  thus  shipped, 
though  acting  in  good  faith,  in  the  regular 
course  of  business,  and  paying  value,  are 
affected  by  and  chargeable  with  constructive 
notice  of  the  contents  of  the  bill  of  lading." 

In  Barry  v.  Boninger,  46  Md.  69,  the  mar- 
ginal note  is  to  this  effect:  "A  cargo  of  sugar 
was  imported  by  8.  A.  &  Co.  under  letters  of 
credit  from  the  plaintiffs,  and  arrived  in  Balti- 
more under  bills  of  lading  in  their  name,  in 
accordance  with  the  agreement  between  them 
und  S.  A.  &  Co.  contained  in  the  letter  of 
credit.  Upon  the  arrival  of  the  vessel  S.  A.  & 
Co.  gave  them  a  receipt  for  the  sugar  specified 
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in  the  bill  of  lading,  in  which  it  was  stated 
that  they  agreed  to  hold  it  on  storage  as  lh& 
property  of  the  plaintiffs,  with  liberty  to  sell 
the  same  and  account  to  them  for  the  proceeds^ 
until  the  drafts  drawn  by  S.  &  B.  on  London,, 
in  pursuance  of  the  letter  of  credit,  and  ac- 
cepted  by  them  against  the  cargo  of  sugar, 
should  be  provided  for.  The  cargo  was  sold 
to  M.  N.  &  Co.  oC  Philadelphia  through  the- 
defendants  as  brokers,  but  before  it  was  all  de- 
livered S.  A.  &  Co.  failed.  The  defendants 
were  then  authorized  to  deliver  the  balance  of 
the  cargo  and  draw  for  the  proceeds.  Upon 
the  receipt  of  the  money  from  the  purchasers 
the  defendants  retained  out  of  it  the  amount  due- 
them  from  S.  A.  &  Co.  for  brokerage  in  selling 
other  cargoes  imported  by  them  and  not  b^ 
longing  to  the  plaintiffs.  Held  that  the  prop- 
erty in  the  sugar  was  *in  the  plaintiffs  under 
the  letter  of  credit  and  S.  A.  &  Co's  trust 
receipt;  that,  the  property]of  the  sugar  so  being 
in  the  plaintiffs,  the  defendants  had  no  lien 
upon  it  for,  and  could  not  retain  out  of  it,  the 
amount  due  from  S.  A.  &  Co.  for  brokerage 
affected  by  them." 

In  Forbes  v.  Boston  db  L.  R.  Go.  138  Mass. 
154,  the  marginal  note  is  as  follows:  "The 
transfer  and  delivery  of  an  inland  bill  of  lad- 
ing ot  goods,  by  the  consignee,  to  a  person 
who  advances  money  upon  them,  is  not  in 
form  or  effect  a  mortgage,  but  vests  in  such 
person  a  property  in  the  j^oods  which  entitles 
him  to  maintain  an  action  against  one  who 
wrongfully  converts  them." 

In  Moore  v.  TFywan,  146  Mass.  60,  5  New 
Eng.  Rep.  579,  the  plaintiff  issued  to  a  Boston 
firm  letters  of  credit  to  bankers  in  London, 
under  which  the  firm  bought  hides,  taking 
bills  of  lading  to  the  plaintiff's  order  by  agree- 
ment, the  plaintiff  to  have  a  lien  on  the  hides, 
bill  of  lading,  and  policy  of  insurance,  with 
authority  to  take  possession  and  dispose  of 
them  at  discretion,  for  his  security  or  reim- 
bursement. He  indorsed  the  bills  of  lading  to 
the  Boston  firm,  they  signing  an  agreement 
that  they  received  the  hides  as  his  agent,  to  be 
converted  into  leather  for  him,  and  were  to  de- 
liver to  him  the  identical  leather  into  which 
the  hides  should  be  converted.  The  intention 
of  the  agreement  was  stated  to  be  tc  protect 
and  preserve  unimpaired  his  lien.  It  wits  held 
that  the  plaintiff  had  a  title,  whether  absolute 
or  qualified  did  not  matter;  and  that  his  in- 
dorsement of  the  bills  of  lading  to  the  Boston 
firm  did  not  release  that  title. 

Undoubtedly,  upon  decisions  by  the  English 
courts,  when  E.  S.  Wheeler  &  Co.  of  Liver- 

f)ool,  acting  for  the  New  Haven  Wire  Co.,  de- 
ivered  to  Baring  Brothera  &  Co.  consular  in- 
voices and  bUls  of  lading  of  rods  on  shipboard 
in  the  name  or  to  the  order  of  the  latter,  in  ex- 
change for  the  acceptances  which  paid  for  the 
rods,  in  pursuance  of  the  agreement  which  pro- 
cured the  letter  of  credit  and  for  tbe  purposes 
therein  expressed,  the  ownership  was  m  them. 
Wait  V.  Baker,  2  Exch.  1;  Shepherd  v.  Harri- 
son, L.  R.  5  H.  L.  116;  Turner  v.  Trustees  of 
Liverpool  Docks,  6  Exch.  548;  Mirabita  v.  Im^ 
perial  Ottoman  Bank,  L.  R  8  Exch.  Div.  172; 
Barber  v.  Meyerstein,  L.  R.  4  H.  L.  884. 

In  the  present  case,  by  their  acceptance  of 
the  draft  of  E.  8.  Wheeler  &  Co.  of  Liver- 
pool, Baring  Brothers  in  effect  purchased  and 
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paid  for  the  rods  from  their  own  money.  By 
this  act,  and  by  the  taking  of  the  consular  in- 
voices and  bills  of  lading  for  the  same  in  their 
own  name,  in  pursuance  of  the  agreement, 
they  became  absolute  owners  thereof;  absolute 
for  all  purposes  of  this  application,  notwith- 
standing the  fact  that  they  were  under  obliga- 
tion to  sell  them  to  the  ifew  Haven  Wire  Co. 
upon  the  performance  by  the  latter  of  its  agree- 
ment They  coiHd  have  sold  the  rods  to  a 
third  person  and  have  given  him  perfect  title, 
leaving  the  Wire  Company  to  its  action  for 
damages  for  a  breach  of  contract  to  deliver  to 
it.  The  possession  of  the  bOls  of  lading  to 
their  own  order,  and  of  the  consular  invoices, 
in  addition  to  and  because  of  the  fact  that  they 
had  advanced  the  money  for  the  purchase  of 
the  rods  therein  described,  made  them  owners, 
with  all  attending  rights.  They  had  actual 
and  exclusive  possession,  by  symbol. 

It  was  the  sole  purpose  of  the  New  Haven 
Wire  Co.  to  cause  rods  to  be  laid  down  at  its 
mill  in  Kew  Haven,  at  the  least  possible  out- 
lay, with  the  right  to  redeem  them  and  con- 
vert them  into  wire.  This  it  accomplished  by 
its  arrangement  with  Baring  Brothers.  This 
accomplished,  the  conditions  imposed  were 
matters  of  no  consequence  to  it.  It  was  the 
sole  purpose  of  Baring  Brothers  to  obtain  their 
commission  and  the  highest  security  for  their 
advancement.  Therefore  they  became  owners 
of  the  rods,  under  an  ageeement  to  sell  and  de- 
liver upon  performance  of  a  precedent  condi- 
tion, because  ownership  gave  the  greatest  pos- 
sible certainty  that  they  would  suffer  no  loss. 
They  relied  upon  that  for  repayment,  refusing 
to  rest  upon  the  Wire  Company  or  upon  E.  ». 
Wheeler  &  Co.  They  did  not  desire  to  deal  in 
rods  as  merchants,norto  manufacture  them  into 
wire,  but  the  law  permits  ownership  for  seair- 
ity  equallywith  ownership  for  profit.  Although 
the  New  Haven  Wire  Co.  first  moved  in  this 
series  of  transactions,  and  the  end  desired  was 
profit  to  itself  from  the  ownership  and  sale  or 
use  of  iron  rods,  its  intent  to  supplement  and 
confirm  by  express  contract  the  title  which  the 
law  confers  upon  the  commercial  correspond- 
ent is  quite  plaiu.  To  prevent  any  inference 
of  present  ownership  in  itself  from  the  fact 
that  ultimate  ownership  and  profit  or  loss  were 
to  be  upon  it,  it  proceeds  to  "sell,  assign  and 
transfer"  to  the  correspondents  all  property 
thereafter  to  be  paid  for  by  them  upon  its  re- 
quest. The  meaning  of  which  words  applied 
to  rods  thereafter  to  be  purchased,  perhaps 
manufactured,  is  that  it  will  not  make,  nor  al- 
low any  person  to  make  in  its  name,  any  claim, 
legal  or  equitable,  to  ownership  thereof,  until 
repayment  of  the  purchase  money  to  the  cor- 
respondents. The  contract  binds  these  last  to 
-p&j  for  the  rods,  and  upon  the  performance  of 
conditions  precedent  to  transfer  titJe;  and  it 
binds  the  New  Haven  Wire  Co.  to  perform  the 
conditions  and  take  the  title;  and  the  phrases 
•'  collateral  security,"  and  "additional  securi- 
ty," while  they  recognize  and  preserve  to  it  this 
Tight  to  title  upon  performance,  put  no  limita- 
tions upon  ownership  by  the  correspondents. 
A  contract  of  purchase  and  sale  is  within  legal 
protection,  although  the  vendee  takes  title 
merely  for  protection,  and  agrees  to  resell  upon 
the  performance  of  conditions,  if  the  transac- 
tion assumes  that  form  in  good  faith.    The  in- 
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tent  of  the  parties  stands  clear  in  the  light  of 
the  trust  receipt.  The  Wire  Company  was  able 
to  obtain  possession  of  the  rods  only  upon  its 
written  agreement  to  hold  Ihem  in  trust  for  the 
applicants,  and  as  their  property  and  subject  to 
their  order,  with  liberty  to  seD  as  the  property 
of  the  applicants,  and  that  in  case  of  sale  it 
would  account  for  and  forthwith  deliver  the 
proceeds  to  them,  declaring  that  these  belonged 
to  them  and  not  to  itself,  and  that  it  held  the 
rods  for  them  as  security  under  the  agreement 
contained  in  its  receipt  for  the  letters  of  credit. 
The  ownership  by  the  applicants,  which  ia 
hereby  so  distinctly  acknowledged,  can  be  only 
that  which  resulted  from  their  acts  of  payment, 
and  of  taking  the  bill  of  lading  in  theu:  own 
name,  in  pursuance  of  that  agreement. 

The  result  is  not  varied  by  the  fact  that  the 
German  manufacturers  permitted  £.  S.Wheel- 
er &  Co.  of  Liverpool  to  have  possession  of  bills 
of  lading  of  rods  on  shipboard  at  Antwerp,  ei- 
ther in  their  own  name  or  that  of  the  ap{)li- 
cants.  In  all  cases  the  former  immediately  in- 
dorsed and  delivered  them  to  the  latter  in  ex- 
change for  their  acceptances,  sold  these,  and 
with  the  proceeds  redeemed  their  obligation  to 
pay  the  manufacturers  cash  upon  delivery.  In 
effect  through  them  the  manufacturers  deliv- 
ered the  rods  to  the  applicants  for  money  paid 
by  these  last;  and  they  having,  at  the  request 
or  the  New  Haven  Wire  Co.,  paid  the  money 
and  taken  the  bills  of  lading  and  consular 
invoices  in  their  own  names,  became  owners 
as  perfectly  as  if  they  had  dealt  with  the 
manufacturers  without  the  intervention  of  E. 
S.  Wheeler  &  Co.  of  Liverpool.  Whatever 
of  title,  in  form,  was  in  these  last,  was  theirs, 
upon  the  understanding  of  all  the  parties,  for 
the  sole  purpose  of  passing  it  to  the  applicants, 
for  the  reason  that  they  had  paid  for  the 
rods.  As  E.  8.  Wheeler  &  Co.  of  Liverpool 
ordered  rods  at  the  request  and  for  the  ulti- 
mate benefit  of  the  New  Haven  Wire  Co.,  and 
as  neither  they  nor  their  principal  furnished 
either  money  or  credit,  the  act  of  E.  S.Wheeler 
&  Co.  of  Liverpool  was  in  legal  effect  simply  a 
requirement  of  Baring  Brothers  &  Co.  to  per- 
form their  obligation  to  buy  and  pay  for  spec- 
ified lots  of  rods. 

The  applicants,  being  owners  of  ii  ^n  rods, 
could  make  a  conditional  sale  thereof,  accompa- 
nied by  delivery  of  possession,  to  the  New  Ha- 
ven Wire  Co.,  and  yet  retain  the  ownership 
until  the  fulfillment  of  all  conditions, — this, 
upon  the  familiar  principle  that  a  man  may 
condition  as  he  will  with  his  own  provided  he 
does  not  violate  any  rule  of  law.  Or,  as  the 
rule  is  stated  in  Benjamin  on  Sales  (2d  Am.  ed. 
§  820):  "  When  the  buyer  is  by  the  contract 
bound  to  do  anything  as  a  condition,  either 
precedent  or  concurrent,  on  which  the  passing 
of  the  property  depends,  the  property  will  not 
pass  until  the  condition  be  fulfilled,  even  though 
the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer  ' 

In  Harkness  v.  Bussett,  118  U.  S.  663  [30  L. 
ed.  285],  it  is  declared  that  the  rule  **  is  estab- 
lished by  overwhelming  authority;  namely, 
that,  in  the  absence  of  fraud  an  agreement  for 
a  conditional  sale  is  good  and  valid,  as  well 
against  third  persons  as  against  the  parties  to 
the  transaction."  See  also  B(Ula/rd  v.  Burgett, 
40  N.  Y.  819;  Bean  v.  Edge,  84  N.  Y.  610; 
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Forbes  v.  Marsh,  15  Conn.  894;  Lmois  v.  Mc^ 
Cabe,  49  Conn.  141;  Burhank  v.  OrooJeer,  7 
Oray,  158.  Aod  this,  Dotwilbstanding  the  fact 
that  the  delivery  is  accompanied  by  permission 
to  sell,  provided  the  Wire  Company  shall  sell 
as  the  property  of  the  applicants  and  hold  the 
proceeds  in  trust  for  them. 

The  conditions  may  be  not  only  that  the 
vendee  shall  pay  the  value  of  the  property  sold, 
but  also  that  he  shall  pay  all  other  indebtedness 
to  the  vendor.  To  the  validity  of  the  transac- 
tion it  is  only  requisite  that  it  shall  be  one  of 
good  faith,  and  not  a  cover  for  a  pledge. 

A  rule  of  law  requires  the  vendee  of  personal 
property  of  which  the  vendor  has  had  visible 
possession  and  use  to  make  such  change  of 
possession  and  use  as  will  thereafter  prevent 
the  public  from  giving  credit  to  the  vendor 
upon  the  strength  of  an  apparent  continued 
ownership  of  that  which  has  become  the  prop- 
erty of  another,  if  he  will  protect  himself  m  his 
purchase.  But  that  rule  does  not  render  a  con- 
ditional sale  impossible.  The  conditional  ven- 
dor continues  in  himself  the  ownership.  In 
effect  he  has  deposited  his  property  in  the 
hands  of  a  bailee.  And  the  law  does  not,  afl 
a  universal  rule,  protect  a  man  in  the  assump- 
tion that  he  who  asks  for  credit  is  the  owner  of 
every  article  of  personal  property  of  which  he 
has  possession;  it  imposes  upon  the  intending 
creditor  the  obligation  to  inouire  into  the  char- 
acter of  that  possession;  ana  inasmuch  as  the 
inquiry  is  a  necessity,  it  does  not  concern  the 
public  that  the  conditions  are  many;  the  an- 
swer will  reveal  all. 

The  applicants  severally,  as  owners, delivered 
possession  of  rods  to  the  New  Haven  Wire  Co., 
with  permission  to  sell  and  hold  the  proceeds 
as  their  own  for  them,  and  under  an  agree- 
ment to  convey  title  to  it  upon  the  performance 
of  certain  conditions  precedent.  Reception 
upon  these  terms  reouired  it  to  hold  the  rods  of 
each  applicant  so  delivered  apart  from  all  other 
rods,  preserving  power  of  identification.  But 
in  fact  it  mingled  the  rods  of  the  several  appli- 
cants in  confusion  and  identity  was  lost.  Af ler 
surrender  upon  the  trust  receipt  the  applicants 
made  no  inquiry  concerning  the  rods.  They 
had  not  asked  the  Wire  Company  for  any  ac- 
count either  of  sales  or  of  manufacture  thereof 
up  to  the  time  of  the  failure  of  £.  B.  Wheeler 
&  Co.  They  did  not  know  of  the  mingling  of 
their  rods  with  those  of  other  owners,  nor  that 
the  Wire  Company  had  manufactured  their  rods 
into  wire  before  they  were  reimbursed  for  the  ac- 
ceptances which  paid  for  them,  except  that  Kid- 
der, Peabody  &  Co.  l^ad  knowledge  of  the  sale  of 
one  lot  of  rods  by  the  Wire  Company  in  New 
York,  before  payment  of  the  acceptance  by 
which  it  was  procured,  and  the  proceeds  were 
deposited  with  them  for  the  purpose  of  keep- 
ing open  the  line  of  discount  and  were  not  ap- 
plied in  payment  of  the  draft  drawn  against 
the  rods  sold.  With  this  exception  it  was  not 
proved  that  the  applicants  knew  that  the  Wire 
Company  sold  rods  before  paying  the  draft 
drawn  against  them.  They  believed  that  the 
Wire  Company  and  E.  8.  Wheeler  &  Co.  would 
faithfully  perform  their  obligations  under  the 
trust  receipts. 

As  a  matter  of  law  it  was  the  privilege  of  the 
applicants  to  believe,  and  to  rely  upon  the  bo- 
iler, that  both  the  Wire  Company  and  E   8. 
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Wheeler  &  Co.  would  faithfully  keep  thdr 
promises.  They  were  under  no  legal  necessity 
to  have  knowledge  of  violations.  The  Wire 
Company  not  havmg  communicated  informa- 
tion of  violations  could  not  have  based  a  claim 
of  waiver  thereon.    No  more  can  its  creditors 

Waiver  is  the  intentional  relinquishment  of  a 
right  upon  knowledge;  it  is  to  be  proven  as  a 
fact.  There  is  no  finding  of  waiver;  it  is  not 
for  this  court  to  find  it. 

The  right  of  a  creditor  to  sequester  a  portion 
of  the  debtor's  property  by  attachment,  and 
thereby  gain  priority  over  other  creditors,  is 
suspended  by  the  appointment  of  a  receiver. 
That  officer,  as  the  agent  of  the  law,  takes 
from  the  debtor's  possession  all  his  property  for 
division  among  all  creditors  in  equal  propor- 
tions. The  rights  of  all  creditors  are  in  him  as 
their  representative.  It  is  (juute  unimportant 
whether  the  law  effects  this  purpose  by  the 
agency  of  a  trustee  appointed  by  the  court  of 

Erobate  or  by  a  receiver  appointed  by  a  court  of 
iw.  Equally,  in  either  mode,  whatever  right 
any  creditor  could  have  enforced  for  his  sole 
advantage,  the  law  will  enforce  for  him  and  all 
others  in  equal  proportions. 

The  principle  underlying  the  claims  of  the 
applicants  results  from  decisions  by  the  Su- 
preme Court  of  the  United  States,  by  courts  of 
last  resort  in  New  York,  l^Iassachusetts  and 
other  States,  and  by  courts  in  England,  and 
may  well  find  recognition  here.  Therefore  we 
have  not  considered  it  necessary  to  discuss  the 
question  as  to  whether  the  contracts  under  re- 
view are  to  be  regarded  as  having  been  made  in 
New  York  or  in  Connecticut,  the  result  being 
the  same. 

In  accordance  with  their  agreement  the  ap- 
plicants Baring  Brothers  &  Co.  or  Kidder,  Pea- 
body  &  Co.  made  conditional  sales  and  deliv- 
eries of  rods  to  the  Wire  Company  upon 
conditions  as  follows:  The  Wire  tiompany 
agreed  to  hold  the  rods  in  trust  for  them  and  as 
their  property  and  subject  to  their  order,  with 
liberty,  however,  to  sell,  provided  that  in  case 
of  sale  it  should  account  for  and  forthwith  pay 
and  deliver  the  proceeds  or  avails  of  the  sales  to 
them,  which  it  agreed  to  do;  such  proceeds  be- 
Ionising  to  them  and  not  to  it;  the  rods  being 
held  by  it  for  them  as  security^  under  the  agree- 
ment contained  in  a  receipt  signed  by  it  for  a 
letter  of  credit  issued  by  them  to  it.  In  con- 
sideration of  the  letter  of  credit  the  Wire  Com- 
pany agreed  to  furnish  money  to  them  for  the 
payment  of  all  bills  drawn  under  the  letter; 
also  it  sold,  assigned  and  transferred  to  them 
all  property  for  cost  of  which  bills  should  be 
drawn  under  the  letter,  as  coUateral  security 
for  the  payment  as  above  promised;  also  for 
any  other  sums  which  might  at  the  time  of 
such  purchase,  or  at  any  time  before  the  mak- 
ing of  the  payment  above  promised,  be  owing 
by  the  Wire  Company  to  them.  The  effect  of 
the  trust  receipt  and  of  the  agreement  thus  re- 
cited is,  that  each  lot  of  rods  delivered  by  Bar- 
ing Brothers  &  Co.  or  Kidder,  Peabody  &  Co. 
to  the  Wire  Company  remained  their  property 
until  the  latter  should  repay  the  acceptance  im- 
porting those  rods;  also  all  indebtedness  due  at 
the  time  of  payment  of  the  importing  accept- 
ance. 

The  applicants.  Brown  Brothers  ft  Co.»mad« 
conditional  sales  and  deliveries  of  taS\  machifiw 
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and  of  rods  to  the  New  Haven  Wire  Co.  upon 
conditionfl  as  follows:  The  Wire  Company 
agreed  to  hold  the  nail  machines  and  rods  in 
trust,  with  liberty  to  sell  the  same,  and  in  case 
of  sale  to  hand  the  avails  as  soon  as  received  to 
Brown  Brothers  &  Co.  as  security  for  due  pro- 
vision for  the  acceptance  of  Brown,  Shipley  & 
Co.  of  Liverpool  on  its  account  noted  at  foot; 
and  it  further  pledged  to  them  the  machines 
and  rods  and  the  proceeds  thereof  as  security 
for  the  payment  of  any  other  indebtedness  of 
it  to  Brown,  Shipley  &  Co.  In  consideration 
of  tlie  letter  of  credit  issued  by  Brown  Brothers 
&  Co.  to  it,  the  Wire  Company  agreed  to  pay 
the  drafts  drawn  under  the  letter;  it  also  gave 
to  them  a  specific  claim  and  lien  on  all  goods 
and  the  proceeds  thereof  for  which  Brown, 
Shipley  &  Co.  should  come  under  any  engage- 
ment m  virtue  of  the  letter;  also  pledgeid  to 
them  the  goods  and  the  proceeds  thereofas  se- 
curity for  any  other  Indebtedness  from  it  to 
them.  The  effect  of  the  trust  receipt  and  of 
the  agreement  thus  recited  is,  that  each  nail 
machine  and  each  lot  of  rods  delivered  by 
Brown  Brothers  &  Co.  to  the  Wire  Company 
remained  their  property  until  the  latter  should 
repay  the  acceptance  importing  its  nail  ma- 
chines or  the  rods;  also  all  indebtedness  due  at 
the  time  of  payment  of  the  importing  accept- 
ance. 

Heideibach,  Ickelheimer  &  Co.  are  bankers 
and  commercial  correspondents  in  New  York. 
As  such,  at  the  request  of  the  New  Haven  Wire 
Co.,  they  opened  a  credit  for  it  with  C.  J. 
Hambro  &  Son,  bankers  and  commercial  cor- 
respondents in  London.  It  was  the  understand- 
ing of  all  parties  that,  as  a  result  of  the  series  of 
transactions  undertaken,  Heideibach,  Ickel- 
heimer &  Co.  should  purchase,  pay  for,  and 
become  the  owners  of  rods,  ultimately  to  be 
sold  to  the  Wire  Company  upon  conditions  pre- 
cedent. It  was  understood  that  they  would  put 
their  own  money  into  the  hands  of  E.  S. 
Wheeler  &  Co.  oi  Liverpool,  to  enable  the  lat- 
ter to  fulfill  their  obligations  to  pay  the  manu- 
facturers cash  upon  delivery;  that  they  would 
place  their  money  in  Liverpool  through  C.  J. 
Hambro  &  Son,  actin?  for  them,  and  thut  the 
latter  would  for  them  demand  and  receive  bills 
of  lading  and  consular  invoices  to  their  order — 
symbolical  possession  of  rods  thus  paid  for. 
In  further  pursuance  of  the  understanding,  C. 
J.  Hambro  &  Son  passed  this  title,  with  posses- 
sion, to  Heideibach,  Ickelheimer  &  Co.,  who 
repaid  the  advancements.  They  then  came  in- 
to actual  possession  of  rods  for  which  they  had 
paid,  holding  them  as  the  sure  means  of  re- 
gaining the  cost 

They  are  therefore  the  commercial  corres- 
pondents for  whose  protection  the  rule  exists. 
And  this  result  is  in  accord  with  the  written 
contract  executed  by  the  Wire  Company,  by 
which  it  agreed  that  all  rods  purchased  under 
the  letter  of  credit  were  pledged  and  hypothe- 
cated to  them  for  repayment  of  such  money  as 
they  should  advance.  Kegardless  of  the  number 
of  ^pents  who  might  be  employed,  the  burden  of 
paying  their  own  money,  anci  trusting  solely  to 
the  r^s  for  repayment,  fell  at  last  where  in 
the  beflnoning  it  was  intended  that  it  should 
fall.  Hambro  &  Son  were  a  link  in  the 
chain  connecting  the  applicants  with  the  Ger- 
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man  manufacturers;  'there  might  have   been 
others  and  yet  the  result  remain  the  same. 

Heideibach,  Ickelheimer  &  Co.  made  condi- 
tional sales  and  deliveries  of  rods  to  the  Wire 
Company  upon  conditions  as  follows:  The 
Wire  Company  agreed  to  hold  the  rods  in  trust 
for  them  and  as  their  property  until  the  pro- 
ceeds thereof  should  be  actually  turned  over  to 
them;  the  rods  being  subject  to  their  order  and 
their  rights  as  owners  thereof;  the  delivery  to 
the  Wire  Company  of  the  bill  of  lading  not  to 
operate  as  a  waiver  of  their  ownership,  nor  of 
due  performance  of  the  agreement  in  the  re- 
ceipt signed  by  the  Wire  Company  in  considera- 
tion for  their  letter  of  credit.  The  Wire  Com- 
pany in  consideration  of  the  letter  of  credit 
a^ed  to  provide  money  for  the  payment  of  all 
bills  drawn  thereunder;  it  also  pledged  to  them 
all  property  which  should  be  purchased  by 
means  of  the  letter  of  credit,  as  collateral  se- 
curity for  the  fulfillment  of  its  agreement  to 
pay;  also,  for  the  payment  of  any  other  sums 
which  might  at  the  time  being  be  owing  by 
it  to  them.  The  effect  of  the  trust  receipt  and 
of  the  a^eement  thus  recited  is,  that  each  lot 
of  rods  delivered  by  Heideibach,  Ickelheimer 
&  Co.  to  the  Wire  Company  remained  their 
property  until  the  latter  should  repay  the  ac- 
ceptance importing  the  rods;  also  all  indebted- 
ness due  at  the  time  of  payment  of  the  import- 
incacceptance. 

This  rule  to  be  applied  also  to  all  rods  con- 
cerning which  the  condition  upon  which  the 
Wire  Company  received  them  from  Heidei- 
bach, Ickelheimer  &  Co.  should  still  rest  in 
parol,  if  the  terms  thereof  were  as  those  of  the 
written  conditions  applied  to  other  rods,  as  set 
forth  in  the  record  in  the  case  of  these  appli- 
cants. 

It  was  the  understanding  and  intention  of  all 
parties  to  these  agreements  that  whenever  the 
absolute  title  to  a  particular  lot  of  rods  so  de- 
livered upon  conditions  should  be  necessary  to 
the  Wire  Company  for  the  profitable  conduct 
of  its  business,  it  should  then  be  possible  to  it 
to  obtain  such  title;  to  obtain  it,  if  need  be, 
contrary  to  the  will  of  the  applicants  by  a  suf- 
ficient tender.  And  as  it  was  the  expectation 
of  all  parties  that  importation  and  conditional 
sales  and  deliveries  would  succeed  each  other 
to  an  indefinite  pohit  in  the  futui-e;  that  for 
these  an  overlapping  succession  of  acceptances 
would  come  into  existence  extending  to  a  con- 
stantly receding  date,  it  is  not  within  the  rea- 
sonable interpretation  of  the  contract  to  say 
that  it  contemplated  the  burdening  of  each  lot 
of  rods  with  this  accumulating  indebtedness; 
nor  to  say  that  the  applicants  required  from  the 
Wire  Company  the  payment  of  acceptances  be- 
fore maturity  as  a  condition  precedent  to  ob- 
taining title  to  rods  which  it  had  paid  for.  It 
is  rather  to  be  interpreted  as  permitting  it  to 
obtain  such  absolute  title  by  paying  for  the 
rods,  and  by  paying  in  addition  such  other  in- 
debtedness from  it  to  them  as  should  then  be 
due;  by  paying  a  sum  capable  of  such  exact 
computation  as  to  be  the  basis  of  a  valid  tender. 
Thus  all  rods  purchased  under  all  letters  of 
credit,  whether  the  letter  was  exhausted  by  one 
or  several  acceptances,  were  sold  upon  condi- 
tion of  the  payment  of  the  purchase  price,  and 
no  acceptance  was  without  the  secunty  of  that 
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conditioD.  The  several  expressions,  "and  also 
of  any  other  sums  which  may  at  any  time  be- 
fore the  making  of  the  payment  above  prom- 
ised be  owing  by  us/'  and  "  we  further  pledge 
to  you  said  goods  and  the  proceeds  thereof  as 
security  for  any  other  indebtedness  of  ours  to 
you,"  and  *' for  the  payment  of  any  other  sums 
which  may  at  the  time  bein^  be  owins  by  U8 
to  you,"  are  idl  referable  to  the  time  when  the 
wire  Company  should  pay  the  cost  of  the  par- 
ticular lot  of  rods  conditionally  purchased. 

The  legal  effect  of  the  conditional  sale  and 
deliyery  of  rods  to  the  vendee  with  ix>wer  to 
sell  them  as  the  property  of  the  vendors  and 
deliver  the  proceeds  to  them,  is  that,  upon  such 
sale,  the  rods  ceased  to  be  security  to  the  ap- 
plicants, and  inasmuch  as  the  Wire  Company 
did  not  pay  over  to  them  the  identical  proceeds 
of  any  sale,  but  retained  the  proceeds  of  all 
saleiS,  and  mineled  the  money  with  and  used  it 
as  its  own,  indistinguishably,  it  became  their 
debtor,  and  they  became  its  creditors,  upon  the 
same  footing  as  all  other  creditors,  without 
right  of  priority.  After  sa)e  their  security 
was  only  the  fidelity  of  the  Wire  Company  to 
its  agreement  to  hold  the  proceeds  of  their  rods 
apart  and  pay  them  over. 

Inasm'udi  as  such  sale  and  delivery  of  rods 
by  the  applicants  to  the  Wire  Company  were 
upon  two  conditions,  namely,  that  the  appli- 
cants should  continue  to  be  the  owners  there- 
of until  the  Wire  Company  should  furnish 
them  with  money  to  meet  the  acceptance  fiven 
for  the  purchase  of  the  rods,  also  until  the  W  ire 
Company  should  pay  to  the  several  applicants 
all  indebtedness  due  and  payable  at  the  time  of 
the  payment  of  the  importing  acceptance:  there- 
fore, if  the  Wire  Company  should  furnish  the 
applicants  sufficient  money  to  meet  the  accept- 
ance which  paid  for  a  specified  lot  of  identified 
rods,  the  reception  of  the  money  would  not  as  a 
matter  of  legal  necessity  constitute  a  waiver  of 
the  condition  not  fulfilled;  it  would  be  merely 
the  acknowledgment  of  the  receipt  of  money  to 
be  applied  uix>n  the  indebtedness  of  the  ^  ire 
Company  to  them.  An  intent  to  waive  upon 
knowledge  is  a  question  of  fact,  and  it  is  not 
found  in  the  case  before  us.  Therefore  such 
identified  rods  would  continue  to  be  Uie  prop- 
erty of  the  applicants  until  the  Wire  Company 
should  meet  the  aforesaid  conditions. 

The  New  York  Wire  &  Wire  Spring  Co.  was 
organized  in  1884  as  a  corporation  under  the 
laws  of  this  State.  The  Wire  Company  sub- 
scribed for  and  held  one  hundred  and  twenty- 
four  shares,  or  one  half  of  its  stock,  through  a 
trustee  who  was  the  secretary  and  a  director  of 
both  companies;  one  share  was  subscribed  for 
and  held  by  an  individual;  the  remaining  shares 
were  subscribed  for  and  held  by  another  indi- 
vidual. No  cash  was  paid  upon  the  subscrip- 
tions. Checks  were  deposited  with  its  treas- 
urer for  twenty  per  cent  thereof,  but  these 
were  never  paid.  No  advertisement  was  pub- 
lished, no  certificate  was  filed  with  either  the 
town  clerk  or  the  Secretary  of  the  State  until 
June,  1885.  Some  business  was  done  mean- 
time in  the  name  of  the  company.  It  is  found 
that  the  organization  was  made  in  good  faith, 
in  the  belief  that  it  could  profitably  manufac- 
ture goods  differing  from  those  made  by  the 
Wire  Company. 

In  June,  1887,  Brown  Brothers  &  Co.  sold 
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and  delivered  a  specified  lot  of  rods.  No.  39,  to 
the  Wire  Company,  upon  condition  that  the 
rods  should  continue  to  be  their  property  until 
the  Wire  Company  should  pay  the  acceptance 
importing  them,  and  all  other  indebtedness  of 
the  Wire  Company  to  them  which  should  have 
matured  before  or  at  the  time  of  payment  of 
the  importing  acceptance,  with  permission, 
however,  to  the  Wire  Conipany  to  sell  the  same 
as  the  property  of  Brown  Brothers  &  Co.,  and 
in  case  of  sale  to  hand  the  avails,  as  soon  as  re- 
ceived, to  them.  The  Wire  Com^ny  sold  this 
lot  of  rods  to  the  New  York  Wire  &  Wiw 
Spring  Co. 

At  the  time  of  this  sale  the  latter  company 
was  in  the  occupation  and  use  of  a  portion  of 
the  premises  ana  machinery  of  the  Wire  Com- 
pany. The  rods  were  then  in  a  shed  upon  their 
premises,  with  other  rods  belonging  to  the 
W  ire  Company,  aU  in  the  custody  of  the  United 
States,  held  for  payment  of  duty,  the  shed  be- 
ing a  bonded  warehouse.  The  sale  was  upon 
credit;  there  was  no  change  of  location  of  the 
rods;  they  were  never  paid  for;  the  Wire 
Spring  Co.  had  not  redeemed  them  from  the 
revenue  officer;  they  were  in  his  possession, 
held  for  duty  unpaia,  at  the  time  of  its  insolv- 
ency. The  receiver  of  the  Wire  Company 
subsequently  redeemed  them  together  with 
rods  belongm^to  the  Wire  Company,  and  the 
trustee  of  the  Wire  Spring  Co.  took  possession 
of  and  sold  them,  and  holds  the  proceeds  as 
the  property  of  the  Wire  Spring  Co.  While 
these  rods  were  held  for  duties  Brown  Brothers 
&  Co.  notified  the  revenue  officer  holding  them 
that  they  were  their  property  and  demanded 
possession.  It  is  their  claim  that  either  the  re- 
ceiver of  the  Wire  Company  or  the  trustee  of 
the  Wire  Spring  Co.  should  pay  to  them  an 
amount  equal  to  the  proceeds  of  the  sale  of  the 
rods  before  any  payment  should  be  made  to 
creditors  of  either  corporation;  for  these  rea- 
sons, in  effect: — that  the  Wire  Spring  Co.  was 
never  legally  organized;  that  it  was  practically 
the  Wire  Company;  that  therefore  no  valid  sale 
by  one  to  the  other  was  possible;  and  that  no 
sale  was  completed  by  delivery. 

If  the  individuals  who  subscribed  in  form 
for  the  shares  in  the  Wire  &  Wire  Spring  Co. 
did  not  complete  what  they  in  gooa  jTiith  at- 
tempted, namely,  the  creation  of  a  corporation, 
they  remained  unincorporated  persons  asso- 
ciated in  the  conduct  of  the  busmess  of  buy- 
ing rods  and  manufacturing  and  selling  wire 
under  the  name  and  style  ot  the  Wire  &  Wire 
Spring  Co.,  having  no  identity  with  the  Wire 
Company;  of  course  therefore  capable  of  mak- 
ing valid,  contracts  with  the  latter.  Moreover, 
the  Wire  &  Wire  Spring  Co.  assumed  to  be 
and  made  contracts  as  a  corporation^  the  Wire 
Company,  in  ^ood  faith  as  it  is  foudd,  made 
contracts  with  it  as  such.  It  is  not  for  Brown 
Brothers  &  Co.,  not  a  party  to  the  contract  in 
question,  to  object  in  this  proceeding  to  the 
validity  thereoi. 

Again,  upon  the  finding  the  rods  lot  No.  39 
were  never  in  the  absolute  possession  of  the 
YTire  Company.  IVom  the  time  of  their  ar- 
rival in  New  York  until  the  insolvency  of  both 
the  Wire  Company  and  the  Wire  Spring  Co., 
the  rods  were  in  the  custody  of  toe  'tfnited 
States,  by  a  revenue  officer,  as  security  for  the 
duty  thereon.    Brown  Brothers  &  Co.  indorsed 
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4Uid  delivered  the  bill  of  lading  and  the  con- 
bular  invoice  to  the  Wire  Company;  the  right 
to  possess,  subject  to  the  obligation  to  pay  the 
duty;  with  l&ave  also  to  sell.  Not  itself  pay- 
ing the  duty,  the  Wire  Company  sold  them  up- 
on time,  in  good  faith,  with  no  intent  to  de- 
fraud Brown  Brothers  &  Co,,  while  yet  in  the 
bonded  warehouse,  to  the  Wire  Spring  Co. ;  the 
latter  had  not  redeemed  them  at  the  time  of  its 
insolvencv.  Of  course  there  had  been  no 
-clhinge  of  location.  But  the  Wire  Spring  Co., 
by  a  completed  purchase  in  good  faith,  ac- 
<^uired  the  property  in  them;  the  entire  right, 
title  and  interest  both  of  Brown  Brothers  & 
<^o.  and  of  the  Wire  Company;  an  absolute 
right  as  against  both  of  the  imrties,  and  as 
against  all  others  as  well.  To  the  perfection  of 
this  right  no  chan^of  location  was  necessary; 
the  rods  had  continuously  been  in  the  posses- 
sion of  the  United  States  as  pledgee  for  the  se- 
•curity  of  a  debt.  There  is  no  finding  that  the 
Wire  Company  desired  or  intended  to  preserve 
4iny  lien,  and  it  now  disclaims  any  right  or  in- 
terest in  them.  There  was  nothing  on  the  part 
of  the  Wire  Company  which  the  law  regards  as 
a  retention  of  possession. 

But  if  there  had  been  whatthe.law  would  re- 
gard as  a  retention  of  possession  it  coald  not 
affect  the  case.  It  is  enough  if  the  sale  was 
good  between  the  parties.  Brown  Brothers  & 
Co.,  although  creditors  of  the  Wire  Company, 
4u:e  not  claiming  these  rods  as  such,  but  as  own- 
ers. The^  are  standing  wholl}*  upon  their 
original  right  to  the  rods.  Besides  this,  the  re- 
tention of  possession,  if  regarded  as  such,  was 
not  a  retention  of  possession  by  the  Wire  Com- 
pany of  its  own  property,  but  of  property  that 
before  the  sale  had  been  that  of  Brown  Broth- 
ers &  Co.,  and  which  was  sold  by  the  Wire 
-Company  as  their  property  and  under  author- 
ity given  by  them.  It  becomes  a  question, 
therefore,  in  which  the  creditors  of  the  Wire 
Company  have  no  interest,  as  the  title  must  be 
in  the  Wire  Spring  Co.  under  the  sale  to  it,  or, 
that  sale  being  set  aside,  in  Brown  Brothers  &Co. 

In  June,  1887,  Brown  Brothers  &  Co.  sold 
a.nd  delivered  a  specified  lot  of  rods  to  the  Wire 
Company  upon  condition  that  the  rods  should 
•continue*^  to  be  their  property  until  the  Wire 
-Company  should  pay  the  acceptance  importing 
them,  and  all  other  indebtedness  of  the  Wire 
Company  to  them  which  should  have  matured 
before  or  at  the  time  of  payment  of  the  import- 
ing acceptance,  with  permission,  however,  to 
the  Wire  Company  to  sell  the  same  as  the  prop- 
erty of  Brown  Brothers  &  Co.,  and  in  case  of 
sale  to  hand  the  avails  as  soon  as  received  to 
them.  The  acceptance  importing  the  lot  thus 
•conditionally  sold  and  delivered  in  June,  1887, 
matured  and  was  paid  in  August  following. 
This  lot  of  rods  was  in  the  possession  of  the  Wire 
Company  at  the  time  of  its  insolvency  and 
passed  into  the  hands  of  the  trustee  as  a  part  of 
Its  estate,  and  is  now  in  his  hands,  capable  of 
identification. 

In  July,  1887,  Brown  Brothers  &  Co.  sold 
and  delivered  other  specified  lots  of  rods  to  the 
Wire  Company  upon  similar  conditions,  with 
permission  to  sell  as  above  stated.  The  Wire 
Company  sold  and  received  payment  for  these 
last  si)ecified  lots  of  rods  in  the  month  of  July. 
But  it  has  never  handed  the  avails  of  such  sales 
to  them.    It  mingled  the  money  thus  received 
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indistin^uishably  with  and  used  it  as  its  own. 
In  consideration  of  the  agreement  of  Brown 
Brothers  &  Co.  to  accept  drafts  for  the  use  of 
the  Wire  Company,  it  agreed  to  give  them  a 
''specific  claim  and  lien  on  all  rods  and  the  pro- 
ceeds thereof,"  for  the  purchase  of  which  they 
should  furnish  money;  and  in  addition,  as  se- 
curity for  any  other  indebtedness  from  it  to 
them  which  should  have  matured  at  the  time 
of  payment  of  the  particular  acceptances  im- 
ix>rting  particular  lots  of  rods. 

In  consideration  of  permission  by  Brown 
Brothers  &  Co.  to  the  Wire  Company  to  sell 
their  rods  as  their  property,  it  agreed  that,  upon 
such  sales,  it  would  hold  the  proceeds  separate 
and  apart  from  its  own  funds,  and  hand  them 
as  soon  as  received  to  them, — this  by  way  of  secu- 
rity for  the  payment  of  whatever  acceptances 
they  should  come  under  in  its  behalf. 

The  result  of  all  this  is  that,  as  long  as  these 
rods,  thus  delivered  upon  conditions,  are  nei- 
ther sold  nor  converted  into  wire,  but  remain 
in  the  possession  of  the  Wire  Company  un- 
changed and  capable  of  identification,  they  are 
security  to  Brown  Brothers  &  Co.;  if  sold,  and 
the  money  is  paid  over,  it  is  instantly  applied, 
and  extinguishes  so  much  indebtedness,  and 
thus  performs  the  office  of  security  in  an  abso- 
lutely perfect  sense.  And  this  is  the  meaning 
of  the  requirement  to  hand  the  avails  as  soon  as 
received  to  Brown  Brothers  &Co.  as  "security 
for  due  provision  for  acceptances,"  etc. 

Plainly,  it  was  the  intent  of  Brown  Brothers 
&  Co.  upon  sale  of  their  rods  by  the  Wire  Com- 
pany, that  it  should  forthwith  pay  the  proceeds 
to  them;  plainly,  the  Wire  Company  agibed  to 
make  such  payment.  The  fact  that  such  pay- 
ment, if  made,  might  be  applied  upon  the  ac- 
ceptance importing  these  rods  not  yet  matured 
is  of  no  importance. 

The  Wire  Company  agreed  to  pay  over  the 
money  upon  reception;  agreed  to  anticipate 
payments  whenever  it  should  sell  rods  anduius 
realize  the  profit  of  the  importation,— of  course 
in  accounting  it  would  have  interest  upon  any 
anticipated  payment.  Upon  such  sale  Brown 
Brothers  &  Co.  had  not  merely  a  contingent 
claim  for  unliquidated  damages  for  neglect  to 
deposit  money  as  collateral  security  for  a  con- 
tract, but  a  matured  claim  for  a  sum  certain, 
being  for  their  own  money  in  the  hands  of  the 
Wire  Company,  had  and  received  by  it  for 
them. 

This  promise  of  the  Wire  Company  in  no  de- 
gree hampered  it  in  the  transaction  of  its  busi- 
ness because  of  any  uncertainty  as  to  its  duty 
at  any  time.  In  the  instance  before  us  it  re- 
ceived money  in  July  from  the  sale,  by  permis- 
sion, of  rods  belonging  to  Brewd  Brothers  & 
Co.  It  knew  the  amount  exactly.  In  Au^st 
following,  when  it  paid  the  acceptances  im- 
porting rods  delivered  to  it  in  June,  if  it  desired 
to  free  those  rods  from  condition  and  become 
the  absolute  owner  thereof,  it  was  in  a  position 
of  such  certainty  that  it  could  have  maae  a  ten- 
der valid  in  law.  It  is  of  no  legal  significance 
that  when  it  paid  the  acceptance  in  August  it 
did  not  inform  Brown  Brothers  &  Co.  that  it 
had  previously  sold  rods  belonging  to  them 
and  then  had  the  avails  in  its  hands;  their  ig- 
norance did  not  diminish  its  knowledge;  it  was 
their  right  to  receive,  it  was  its  duty  to  pay;  and 
it  had  an  knowledge  as  to  the  amount  to  be  paid. 
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Therefore,  upon  reception  and  retention  of 
Buch  money  in  July,  there  was  a  matured  indebt- 
edness therefor  from  it  to  them.  When,  there- 
fore, in  August  following,  the  Wire  Company 
paid  to  them  the  acceptance  which  imported 
the  rods  delivered  to  it  in  June  previous  upon 
the  conditions  above  stated,  it  did  not  in  addi- 
tion pay  the  indebtedness  which  had  matured 
in  the  previous  mouth  on  account  of  the  recep- 
tion and  retention  of  money  from  sales  of  prop- 
erty belonging  to  Brown  Brothers  &  Co.  There- 
fore, the  conditions  upon  which  it  obtained 
possession  of  the  specified  lot  of  rods  the  pre- 
vious June  having  never  been  performed  in 
full,  those  rods  still  remain  the  property  of 
Brown  Brothers  &  Co. 

As  between  Brown  Brothers  &  Co.  and  the 
Wire  Company,  if  it  should  claim  that  in  Au- 
gust they  supposed  that  it  had  become  absolute 
owner  of  the  rods  delivered  in  June  by  paying 
the  acceptance  importing  them,  it  is  to  be  an- 
swered that  in  legal  effect  the  withholding  oC 
information  that  it  then  had  the  avails  of  uieir 
propjerty  sold  by  it  in  its  hands,  was  that  of  a 
continuing  denial  of  such  fact;  and  it  is  es- 
topped from  claiming  any  inference  from  their 
omission  to  demand  money  which  it  declared 
to  them  it  had  not  received. 

The  words  of  the  promise  by  the  Wire  Com- 
pany arc,  to  pay  any  other  "indebtedness."  We 
find  no  warrant  for  excluding  therefrom  indebt- 
edness existing  because  of  the  sale  of  rods  con- 
ditionally delivered  to  it  by  Brown  Brothers  & 
Co.  and  of  the  receipt  and  retention  of  the 
avails. 

Wherever  in  reference  to  a  specified  lot  of 
rods,  upon  the  finding  it  remains  possible  that 
an  applicant  made  a  conditional  sale  and  de- 
livery thereof  to  E.  8.  Wheeler  &  Co.  of  New 
Haven,  with  power  to  sell,  and  that  the  latter 
did  sell  and  deliver  them  to  the  New  Haven 
Wire  Company,  in  such  case  the  lien  of  such 
applicant  would  have  beey  discharged,  and 
neither  of  them  has  entitled  himself  to  posses- 
sion, as  neither  has  done  more  than  prove  a 
possibility  of  lien. 

The  claims  of  Brown  Brothers  &  Co.,  and  of 
Heidelbach,  Ickelheimer  &  Co.,  for  rods  iden- 
tified as  having  been  paid  for  by  them  respect- 
ively by  the  acceptance  of  drafts  drawn  under 
a  leiter  of  credit  issued  to  E.  8.  Wheeler  &  Co. 
of  New  Haven,  because  of  the  exhaustion  of 
letters  issued  to  the  New  Haven  Wire  Co., 
which  rods  were  by  the  applicants  delivered  to 
E.  S.  Wheeler  ifc  Co.  of  New  Haven  upon  their 
trust  receipt,  and  by  the  latter  invoiced  to  the 
New  Haven  Wire  Co.,  are  left  open  for  an  ex- 
plicit finding  as  to  which,  of  E.  8.  Wheeler  & 
Co.  and  the  New  Haven  Wire  Co.,  was  made 
their  debtor  by  the  applicants,  severally,  in 
these  transactions. 

In  the  progress  of  the  business  each  one  of 
the  three  applicants  made  conditional  sales  and 
delivery  of  rods  owned  by  each  to  the  New 
Haven  Wire  Co.,  the  conditions  being  em- 
bodied in  the  trust  receipts.  Such  receipt  im- 
posed upon  it  the  obligation  to  preserve  the 
power  to  identify  the  rods  of  each  applicant 
until  it  had  redeemed  them  from  the  conditions 
of  the  trust  and  made  them  its  own.  The  ap- 
plicants relied  upon  it  to  perform,  and  believed 
it  would  perform,  its  duty  in  this  respect.  But 
in  fact,  not  redeeming  the  rods,  it  nevertheless, 
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without  the  consent  or  knowledge  or  fault  or 
the  owners,  mingled  the  rods  of  all,  and  made 
identification  by  either  owner  impossible. 

These  rods  in  confusion  came  into  the  pos- 
session of  the  receiver,  together  with  the  prop- 
erty of  the  Wire  Company.  In  this  proceed- 
ing each  applicant  asks  for  the  return  of  the 
rods  belonging  to  hioL  Of  course  their  ag- 
gregated requests  Include  all  of  the  rods.  But 
they  have  not  joined.  Each  asks  for  himself 
regardless  of  others.  Each  asks  for  a  separati^ 
judgment  for  specified  rods.  Neither  ha» 
made  proof  of  the  amount  of  his  contribution 
to  the  mass.  Neither  has  made  it  certain  that 
any  iud^ent  can  be  rendered  in  his  favor 
which  will  not  include  property  belon^n^  to 
another,  under  the  present  form  of  apphcaiion. 

The  Superior  Court  i%  advised  to  render  judg- 
ments  in  favor  of  the  applicants,  severally,  in 
accordance  with  the  rule  set  forth  in  this  opinion. 

In  this  opinion  Park,  uh.J.,  Pardee  and 
Loomia,  JJ.,  concurred. 

Carpenter*  J.,  dissenting: 

I  will  give  as  briefly  as  possible  some  of  the* 
reasons  which  lead  me  to  dissent  in  these  cases. 

The  New  Haven  Wire  Company,  a  Connect- 
icut corporation,  desired  to  import  iron  rods 
from  Europe  to  be  us^  in  its  business  of 
manufacturing  wire.  For  that  purpose  they 
caused  to  be  issued  bv  Baring  Brothers  &  Co. 
of  Londoc,  a  letter  ot  credit  to  E.  8.  Wheeler 
&  Co.  of  Liverpool,  the  credit  to  be  used  only 
in  importing  such  rods.  The  Wire  Company 
then  constituted  E.  8.  Wheeler  &  Co.  its  agents, 
to  purchase  or  order  the  rods,  Wheeler  &  Co. 
then  ordered  a  quantity  of  rods  to  be  manu- 
factured by  a  German  manufacturer.  When, 
manufactured  they  were  delivered  to  a  steam- 
sliip  company  in  Antwerp  to  be  transported  to- 
this  country.  The  steamship  company  issued 
a  bill  of  lading  in  blank  and  delivered  it  to 
Wheeler  &  Co.  A  consular  invoice  was  also 
delivered  to  them.  They  then  drew  on  the 
Barings  by  virtue  of  the  credit  for  the  amount 
stated  by  consular  invoice  to  be  the  cost  of  the 
rods;  and  when  the  draft  was  presented  for  ac- 
ceptance they  caused  to  be  delivered  to  the 
Barings  the  bill  of  lading  and  consular  invoice 
filled  up  to  their  order.  The  draft,  payable  at  a 
future  day,  was  thereupon  accepted.  Wheeler 
&  Co.  then  sold  the  draft,  and  vdth  its  avails 
paid  to  the  manufacturer  the  price  of  the  rods. 
The  goods  were  then  carried  to  New  York, 
Baring  Brothers  &  Co.  consignees. 

The  Wire  Company  agreed  to  furnish  funds- 
in  London,  before  the  maturity  of  the  draft,, 
sufficient  to  meet  it,  together  with  commis- 
sions.   The  rods  were  delivered  to  the  Wire 
Company  on  ^ving  its  receipt,  called  a  trust 
receipt,  in  which  it  agreed  to  hold  the  goods  in 
trust  for  the  Barings,  as  their  property,  and 
subject  to  their  order,  with  liberty,  however, 
to  sell  the  same,  provided  that  in  case  of  sale  it 
should  account  for  and  forthwith  pay  anddeliv- 
er  the  proceeds  or  avails  of  the  sale  to  the  Bar- 
ings.   It  also  appears  that  the  Wire  Company 
u^  the  rods  in  its  business,  confusing  them 
with  other  goods  of  the  same  general  character 
as  it  pleas^.    This  had  been  the  course  of' 
business  for  several  years.    All  previous  draf ta- 
were  provided  for  at  maturity,  as  per  agree- 
ment.   On  this  occasion  the  draft  was  not  prcb^ 


1880. 


Nbw  Haven  Wias  Co.  Caseb. 


dia 


vided  for  when  the  Wire  Company  failed  and 
its  property  and  affairs  passed  into  the  hands 
of  a  receiver.  That  this  is  briefly  a  correct  his- 
tory of  the  transaction  will  not  be  denied. 

This  proceeding  is  an  application  by  the 
Barinffs  asking  the  court  to  direct  the  receiver 
to  deliver  to  them,  as  their  property,  such  rods 
as  can  be  identified  as  having  been  imported 
with  the  avails  of  the  dndi  accepted  bv  them. 

The  pivotal  question  in  the  case  is.  What  title 
did  the  Barings  have  in  the  goods  in  question? 
And  that  I  apprehend  depends  largely  upon 
the  answer  to  another  question,  namely.  From 
whom  did  they  acquire  that  title? 

The  majority  of  the  court  have  adopted  the 
theory  of  the  applicants*  counsel,  and  hold  that 
they  acquired  tiUe  from  the  German  manufac- 
turer; that  in  some  way,  which  I  do  not  fully 
comprehend,  they  became  the  general  absolute 
owners,  under  a  contract  to  seS  and  deliver  to 
the  Wire  Company  on  payment  of  the  purchase 
money;  and  that  when  the  goods  were  deliv- 
ered to  the  Wire  Company,  it  became  a  per- 
fected conditional  sale,  the  sole  condition  being 
that  the  title  should  not  vest  in  the  Wire  Com- 
pany until  the  price  was  paid. 

Tx>  sustain  this  theory  the  learned  counsel  for 
the  applicants  virtually  ask  us  not  to  be  gov- 
erned wholly  or  mainly  by  the  written  contract 
between  the  parties;  not  to  adhere  too  closely 
to  the  settled  policy  of  our  law  relative  to  the 
possession  of  personal  property  by  creditors 
claiming  a  lien  thereon;  not  to  accept  what  the 
parties  have  expressed  in  their  contract  as  their 
intention,  but  to  find  another  and  radically  dif- 
ferent intention,  from  what  the  parties  have 
done  and  frpm  the  object  they  had  in  view,  in- 
terpreted hy  technical  commercial  phrases,  by 
the  laws  of  trade  of  unusual  application,  and 
by  the  necessities  of  international  commerce. 
The  majority  of  the  court,  by  adopting  their 
theory,  seem  also  to  have  sanctioned  the  rea- 
soning by  which  it  was  supported. 

On  the  contrary,  my  view  of  the  case  is  that 
the  Barings  acquired  no  title  from  the  manu- 
facturer, but  did  acquire  title  from  the  Wire 
Company;  that  that  title  was  not  a  general  ab- 
solute one,  but  a  special  and  qualified  one,  as 
mortgagees. 

This  view  does  not  require  me  to  imply  a 
oontract  of  a  different  nature  from  the  one  ex- 
pressed, but  does  allow  me  to  stand  firmly  and 
securely  on  the  written  contract  of  the  parties; 
and  in  interpreting  that  contract  I  have  no  oc- 
casion to  ignore  or  explain  away  any  of  its 
provisions,  or  to  disregard  the  law  of  this  State, 
which  I  believe  to  be  the  sanie  as  that  of  New 
York  and  of  England.  Nor  am  I  required  to 
inject  into  it  any  obscure  and  hidden  meaning, 
not  expressed,  derived  from  technical  phrases, 
the  laws  of  trade  and  modem  mercantile  usage; 
nor,  above  all,  am  I  required  to  introduce  into 
our  system  of  jurisprudence  a  principle  of 
doubuul  expediency,  and  one  which,  at  least 
so  far  as  this  case  is  concerned,  strikes  a  blow 
at  the  favorite  policy  of  this  State  to  divide  the 
assets  of  insolvent  persons  and  corporations 
equally  among  all  the  creditors,  and  that,  too. 
for  the  benefit  of  foreign  creditors  at  the  ex- 
pense of  our  own  citizens. 

It  will  be  observed  that  I  travel  side  by  side 
with  my  associates  to  this  extent— I  agree  that 
the  Barings  had  a  title,  that  th^t  title  was  good 
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against  everybody  until  they  delivered  the  po»« 
session  to  the  Wire  Company,  and  that  the  title 
is  now  good  against  the  Wire  Company.  But 
I  differ  from  tnem  in  toto  as  to  the  origin,  nat- 
ure and  present  validity  of  the  title  as  against 
the  creditors  of  the  Wire  Company,  The  lat- 
ter is  the  important  question;  the  two  former 
are  only  important  as  bearing  upon  that. 

As  to  the  origin.  Before  stating  my  own 
^ound  I  wish  to  notice  the  theory  of  the  ma- 
jority that  the  Barings  were  the  original  pur- 
chasers, or  in  some  other  way  derived  title 
from  the  German  manufacturers.  They  were 
never  authorized  to  purchase  these  goods,  but 
Wheeler  &  Co.  were.  They  did  not  in  fact 
purchase  them,  but  Wheeler  &  Co.,  as  agents 
of  the  AVire  Company,  did.  They  were  utter 
strangers  to  the  transaction  until  the  draft  was 
presented  to  them  for  acceptance;  and  at  that 
time  the  goods  were  purchased  and  in  th& 
hands  of  the  carriers.  They  did  not  furnisb 
the  money  with  which  to  pay  for  them,  but 
they  with  others  furnished  the  means  of  rais- 
ing the  money.  If  that  of  itself  gave  them, 
title,  it  for  the  same  reason  gave  title  to  Wheel- 
er &  Co.,  the  Wire  Company,  and  E.  S. 
Wheeler  &  Co.,  of  New  Haven;  and  with 
greater  reason,  so  far  as  the  Wheeler  companies 
are  concerned,  for  they  were  not  secured,  ^d 
the  applicants  were. 

But  it  is  said  that  they  received  the  bill  of 
lading,  and  that  that  gave  them  a  title.  But 
a  bill  of  lading  is  not  ordinarily  a  muniment 
of  title,  but  a  symbol  of  possession.  It  may  in 
some  instances  be  evidence  of  title,  precisely  as 
possession  is,  but  always  subject  to  explana- 
tion. For  the  explanation  we  must  look  to  the 
circumstances  of  each  particular  case;  and  in 
looking  at  the  circumstances  and  documents  in 
this  case,  it  conclusively  appears  that  the  bill 
of  lading  was  delivered  to  them  for  the  sole 
purpose  of  vesting  them  with  the  possession  in 
order  to  complete  and  give  effect  to  their  title  as 
mortgagees.  Any  other  view  seems  to  me  to 
be  giving  that  instrument  an  effect  which  the 
parties  never  contemplated.  Should  we  not  go 
directly  to  the  only  true  source  of  light— the 
contract?  There  it  appears,  in  terms,  that  the 
Wire  Company,  aside  from  the  bill  of  lading, 
conveyed  title  to  the  B&rings.  The  inference 
is  inevitable  that  the  bill  of  lading  was  not  to 
give  title  but  simply  to  give  possession. 

My  own  claim,  that  they  derived  title  from  the 
Wire  Company,  can  be  sustained  in  few  words. 
In  the  letter  oi  credit  they  stipulated  with  the 
Wire  Company  that  the  bills  drawn  by  virtue 
of  the  credit  should  be  duly  honored  "upon 
presentation  at  their  banking  house  in  London, 
if  drawn  and  negotiated  within  six  months 
from  this  date,  and  if  accompanied  by  bills  of 
lading  for  such  goods  filled  up  to  the  order  of 
Baring  Brothers  &  Co.,  and  by  consular  in- 
voice of  the  same  to  their  order,  for  the  ac- 
count of  whom  it  may  concern."  When  the 
letter  of  credit  issued  they  took  a  receipt  from 
the  Wire  Company,  in  and  by  which  it  agreed 
that  the  goods  purchased  with  the  avails  of 
drafts  drawn  by  virtue  of  said  credit,  the  pro- 
ceeds thereof,  with  satisfactory  insurance,  **U>- 
ffether  mth  the  bills  of  lading  far  the  same,  are 
hereby,  in  consideration  of  this  credit,  sold,  as- 
signed and  transferred  to  Baring  Brothers  (fi 
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This  assignment  the  Barings  requirf'd,  as  an 
essential  requisite  to  Issuing  the  letter  of  credit, 
and  accepted  the  jToods  ana  bill  of  lading  there- 
under from  the  Wire  Company.  Here  we 
have  in  the  written  or  printed  documents,  re- 
quired and  signed  by  these  parties,  that  which 
explicitly  shows  how,  and  from  whom,  these 
applicants  derived  title,  with  no  intimation  in 
those  documents,  or  in  the  finding  of  the  court, 
that  they  derived  title  in  any  other  manner  or 
from  any  other  source.  With  this  record  be- 
fore us  it  is  difficult  to  see  how  we  can  regard 
them  as  having  acquired  a  title  directly  from 
the  Cterman  manufacturer. 

What  is  the  nature  of  that  title  ?  Is  it  sen- 
eral  and  absolute,  or  special  and  qualified,  as 
that  of  mortgagees  ?  The  Court  of  Appeals 
in  New  York,  in  Moors  v.  Kidder  106  N.  Y. 
S2,  8  Cent.  Rep.  675,  a  case  cited  and  relied 
on  by  the  majority,  virtually  sustained  the 
claim  of  these  very  applicants,  made  by  their 
counsel  in  that  case,  that  a  similar  contract,  in 
which  the  operative  words  were  "  pledge"  and 
**  hypothecate,"  was  a  mortgage  as  distin- 
guished from  a  pledge.  It  seems,  however, 
uiat  the  exi^ncies  of  that  case  did  not  require 
them  to  notice  the  distinction  between  a  title 
as  general  owner,  and  a  special  title  as  mort- 
gagee— ^the  vital  question  in  this  case — and 
tliey  do  not  further  allude  to  it. 

But  authorities  are  not  needed;  for  the  par- 
ties themselves  have  answered  the  question  in 
language  too  plain  to  be  misunderstood.  Im- 
mediately following  the  oi)erative  words  quoted 
above  is  this  significant  and  expressive  lan- 
guage: "  as  collateral  security  for  the  payment 
as  above  promised,  and  also  of  any  other  simis 
which  may  at  the  time  of  such  purchase,  or  at 
any  time  before  the  making  of  the  payment 
above  jvomised,  be  owing  by  us  to  &iring 
Brothers  &  Co."  And  again:  '*  the  provision 
for  such  bills  of  lading  and  other  documents 
bein^  intended  merely  for  the  purpose  of  af- 
fordmg  additional  security,"  etc. 

If  parties  may  be  permitted  to  make  their 
own  contracts  and  express  their  own  inten- 
tions, no  further  argument  would  seem  to  be 
required  to  sustain  my  position. 

But  why  is  this  ansety  on  the  part  of  the 
counsel  for  the  applicants  to  have  the  court 
practically  ignore  the  real  contract  made  by 
the  parties,  and  regard  their  clients  as  general 
owners  ?  I  can  see  but  one  answer.  It  is  be- 
cause they  know  that  in  no  other  way  can  their 
claim  be  sustained.  They  know  that  the 
moment  they  concede  that  they  are  mort- 
gagees, they  must  also  concede  that  when  they 
parted  with  the  possession  to  the  Wire  Com- 
pany, with  permission  to  treat  it  in  all  respects 
as  its  own,  that  moment  their  lien  on  the  goods, 
as  against  creditors,  was  irrecoverably  gone. 
Hence  their  desire  to  change  their  clients  from 
mortgagees  to  conditional  vendors,  and  to  con- 
vert a  surrender  of  mortgaged  chattels  to  the 
mortgagor  into  a  delivery  to  a  Conditional  ven- 
dee, the  condition  being  that  the  title  should 
not  vest  until  the  purchase  price  should  be 
paid.  By  this  device  the  rules  of  law  regard- 
ing chattel  mortgages  can  be  circumvented  and 
foreign  creditors  of  an  insolvent  corporation 
■can  be  preferred. 

But  I  propose  to  examine  this  device  a  little 
more  in  detail.    Where  and  with  whom  did 
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the  supposed  conditional  8ale  originate  ?  Cer- 
tain it  is  that  the  parties  have  made  no  such 
contract.  We  shall  search  this  record  through 
in  vain  to  find  any  intimation  that  the  parties 
or  either  of  them  entertained  any  such  idea. 
It  is  said  that  the  contract  which  the  parties 
made  is  in  leeal  effect  a  conditional  sale.  But 
the  two  kinds  of  contract  have  but  few  ele- 
ments in  common.  They  are  radically  differ- 
ent, and  are  followed  by  very  different  legal 
consequences.  This  case  is  a  good  illustration 
of  the  truth  of  that  proposition.  Does  the  court 
intend  to  sanction  the  claim,  in  substance, 
that  a  conditional  sale  should  be  inferred 
from  what  was  done,  the  laws  of  trade,  and 
the  supposed  necessities  of  modem  commerce? 
There  is  one  answer  which  should  be  regarded 
as  fatal  to  that  claim,  that  where  there  is  an 
express  contract  the  law  will  never  imply  one. 
especially  a  different  one,  covering  the  same 
transaction.  The  law  docs  not  talce  it  upoii 
itself  to  make  contracts  for  parties;  and  it 
never  implies  one  except  to  carry  into  effect 
the  presumed  intention  of  the  parties.  There 
is  no  room  here  to  presume  an  intention,  and 
such  an  intention,  for  the  parties  have  plainly 
expressed  an  entirely  different  one.  Here  is 
an  express  conditional  sale  from  the  Wire  Com- 
pany to  the  Barings;  but  it  is  upon  the  condi- 
tion that  it  was  to  be  defeated  upon  the  per- 
formance of  a  condition  subsequent.  There  is 
therefore  no  room  to  imply  a  conditional  sale 
from  the  Barings  to  the  Wire  Company,  the 
condition  being  a  condition  precedent. 

The  law  declares  the  respective  rights  and 
duties  of  mortgagors  and  mortfi;agees;  and  by 
the  application  of  that  law  hi^ertb  there  has 
been  no  difficulty  in  doing  Justice  between  the 
parties.  The  view  taken  by  my  brethren  seems 
to  me  to  introduce  a  chanee  in  their  legal  rela- 
tions, and  to  give  other  and  different  rights  and 
impose  new  obligations. 

We  agree,  I  think,  that  if  this  is  a  mortgage 
it  is  invalid  as  against  creditors,  in  consequence 
of  the  delivery  of  the  property  to  the  Wire 
Company.  That  being  so,  it  may  Le  suggest- 
ed  that  the  decision  wul  only  affect  these  cases; 
and  that  if  it  is  a  mistaken  interpretation  of  a 
contract,  it  will  not  be  regarded  as  a  precedent 
to  disturb  well  settled  rules  of  law.  The  vice 
of  the  decision,  if  there  is  any,  is  two-fold.  It 
is  a  precedent  for  all  similar  cases.  Here  are 
three  before  us  now  involving  a  large  amount 
of  money.  How  many  more  contracts  of  this 
nature  now  exist,  and  how  many  more  will 
come  into  existence  in  consequence  of  this  de- 
cision, it  is  impossible  now  to  know.  Again, 
I  apprehend  it  will  be  urged  as  a  precedent  for 
treating  all  chattel  mortgages  as  conditional 
sales.  If  it  is,  I  must  confess  that  at  present  I 
do  not  know  how  the  claim  can  be  answered. 
I  can  discover  no  sufficient  ground  on  which  a 
distinction  can  be  made  between  this  mortgage 
and  any  other. 

I  cannot  see  that  the  trust  receipt  materially 
affects  the  question  I  have  discussed.  It  is 
simply  an  attempt  to  keep  in  force  the  provis- 
ions of  the  mortgage,  notwithstanding  the 
change  of  possession.  It  would  seem  that  the 
parties  regarded  it  as  essential  for  that  purpose. 
I  will  only  say  that  if  the  mortgage  cannot  con- 
tinue of  its  own  force,  I  do  not  see  how  it  ia 
aided  by  the  receipt. 


1889. 


Coots  y.  City  of  Detkoit. 


91S 


MICHIGAN  SUPREME  COURT. 


William  A.    COOTS 
CITY   OF  DETROIT,  .'l/>i>*. 


< 


.Mich. 


.) 


1.  A  driver  of  a  lire  engine  goia^  to  a 
flrOt  whose  duty  It  is  to  ToUow  the  direction  of 
a  hose  cart  in  front  of  him,  and  who  must  avoid 
all  wagons  and  obstructions,  cannot  be  held  to 
the  same  degrree  of  care  as  an  ordinary  driver, 
and  where  he  was  Injured  bybeinfl:  thrown  off  the 
engine  In  consequence  of  the  wheel  of  his  cart 
dropping  into  a  hole  over  which  the  hose  cart 

'  passed,  he  was  held  not  guilty  of  contributory 
negligence. 

2.  He  does  not  assume  as  a  risk  of  his 

.  employment  the  danger  from  a  defect  in  a  street 

'  oonsiating  of  a  hole  from  which  a  worn-out  pav* 

Ing  block  had  been  removed,  ^hlch  the  board  of 

public  works,  with  notice  thereof,  has  neglected 

TO  repair. 

3.  The  provision  of  the  I>etroit  charter 

that  a  flreman  totally  disabled  in  the  discharge  of 
duty  may  be  placed  on  the  retired  list  .with  a 
pension,  by  a  vote  of  the  fire  commission,  is  not 
mandatory,  butjgives  the  commission  only  an  op- 
tion so  to  do;  and  suoh  provision  is  no  bar  to  re- 
covery by  a  flreman  for  injuries  received  by  him 
in  discharge  of  duty,  for  the  damages  for  which 
the  city  is  otherwise  liable. 

4*  The  members  of  a  citjr  board  of  pub- 
lic workSf  whose  duty  it  is  to  keep  the  streets 
in  repair,  are  not  fellow-servants  with  the  driver 
of  a  fire  engine,  injured  by  failure  of  the  board  to 
repair  the  streets. 

5*   The  supreme  court  cannot  consider 

the  question  whether  damages  are  excessive;  it 
oan  only  determine  whether  errors  of  law  have 
been  committed. 

(July  11, 1889.) 

ERROR  to  the  Circuit  Court  of  Wayne  Coun- 
ty to  review  a  judgment  in  favor  of  plain- 
tiff, a  city  fireman,  for  damages  for  persona  I  in- 
juries resulting  from  negligence  oi  the  city  in 
not  keeping  its  streets  in  repair.    Affirmed, 

The  i^cts  are  qtated  in  the  opinion. 

Mesan.  John  W.  McGrath  and  Fred  H. 
Warren  for  defendant,  appellant: 

Where  parties  without  necessity,  and  of  their 
own  accord,  move  heedless  into  danger,  and 
meet  destruction,  it  is  not  the  exercise  of  care 
or  prudence,  whatever  be  their  courage  or  com- 
posure. 

Lake  Sfuyre  db  M,  8.  B,  Oo.  v.  Miller,  26 
Mich.  274. 

Where  u  person  arrived  at  the  depot  before 
the  cais  came  in,  and  deliberately  waited  on 
the  ground  on  the  side  of  the  cars  most  distant 
from  the  depot,  she  cannot  he  said  to  have 


been  free  from  such  negligence  as  contributed 
to  the  result. 

JfiV^.  Gent.  R,  Co,  v.  Coleman,  28  Mich.  440; 
KeUy  V.  Hendne,  26  Mich.  265;  Piu>lla  v.  Mich. 
Cent.  R.  Co.  64  Mich.  278;  TfumpBon  v.  Flint 
&  P.  M.  R.  Co.  67  Mich.  800. 

Where  plaiutifl^s  intestate,  who  knew  the 
neighborhood,  was  apparently  ill,  and  drove 
absent-mindedly,  without  noticing  the  train 
until  he  was  close  to  the  crossing,  though  sev- 
eral witnesses  saw  the  danger  he  was  running 
into,  it  was  held  that  he  was  guilty  of  contrib- 
utorv  negligence,  and  that  an  action  for  hia 
death  could  not  be  maintained  against  the  rail- 
way company. 

Rhoades  v.  Chicago  d  O.  T.  B,  Oo.  68  Mich. 
268. 

If,  when  the  team  was  started  by  the  driver, 
the  obstruction  was  in  plain  view,  and  there 
was  nothing  to  divert  his  attention  from  seeine. 
it,  it  was  his  duty  to  have  seen  it  and  avoided 
it,  and,  if  he  did  not  do  so,  the  plaintiff  could 
not  recover. 

Tahn  V.  Ottumwa,  60  Iowa,'429;  Tuffree  v. 
Sdate  Center,  57  Iowa,  538. 

The  fact  that  the  attention  of  the  person  in- 
jured was  otherwise  attracted  at  the  time  was 
no  excuse,  and  the  town  was  not  liable. 

Mich.  Cent.  R.  Co.  v.  Campau,  85  Mich.  468; 
Fort  Wayne,  J.  di8.  R.  Co.  v.  GilderOeeve,  88 
Mich.  184;  Straugh  v.  Detroit,  L.  db  N.  R.  Co. 
0  West.  Rep.  592,  65-  Mich.  706;  Setfeld  v. 
Chicago,  M.  db  8t.  P.  R.Co.  70  Wis.  216;  Good- 
leU  V.  LouimUe  d  JS".  R.  Co.  122  U.  S.  891  (80 
L.  ed.  1280);  Walker  v.  ReidnUle,  96  N.  C. 
882;  Hughee  v.  Oalteston,  H.  dt  8.  A.  R.  Co. 
67  Tex.  595;  Barnes  v.  Soioden,  11  Cent.  Rep. 
686, 119  Pa.  68;  Mynning  v.  Detroit,  L.  db  }f. 
R.  Co.  (Mich.)  12  West.  Rep.  427;  Detroit  db 
M.  R.  Co.  V.  Van  Steinhurg,  17  Mich.  127; 
Downey  v.  Hendrie,  46  Mich.  501;  Le  Baron 
V.  Joslin^  41  Mich.  815;  Abemethy  v.  Van 
Buren  Twp.  52  Mich.  383;  JdeCool  v.  Grand 
Bapide,  58  Mich.  41;  PbweU  v.  iV.  T.  Cent.  <ft  H. 
B.  B.  Co.  11  Cent.  Rep.  906,  109  N.  Y.  618. 

A  party  cannot  recover  for  a  negligent  in- 
jury, when  he  fully  understood  the  danger  to 
be  guarded  against. 

Day  V.  Toledo,  C.  8.  db  D.  B.  Oo.  42  Mich. 
528;  Davis  v.  Detroit  db  M.  B.  Co.  20  Mich. 
126;  VieU  V.  Toledo,  A.  A.  db  G.  T.  B.  Oo.  |J6 
Mich.  120;  Cook  v.  Johnston,  68  Mich.  487. 

If  the  danger  is  known,  and  can  be  easily 
avoided,  a  i^ril  voluntarily  and  unnecessarily 
assumed  may  constitute  such  contributory  neg- 
ligence as  would  preclude  a  recovery. 

KenddU  v.  Albia,  73  Iowa,  241;  Pa/rkhiUy. 
Brighton,  61  Iowa,  103;  Eartman  v.  Musca- 
tine, 70  Iowa,  611;  McGinty  v.  Keokuk,  66 
Iowa,  726;  Gosport  v.  Evaru,  11  West.  Rep. 


l^^OTB.— iStatut«;  when  repeal  does  not  affect  prior 

suit. 
When  tne  secuon  or  a  statu  le  under  which  an  ac- 
tion for  damafres  for  injuries  caused  by  negligence 
Is  repealed  by  an  Act  passed  subsequently  to  the 
bringing  of  the  action,  but  the  later  Act  is  subetan- 
tlallya  re-enactment  of  the  former,  such  repeal 
does  not  affect  a  suit  commenced  under  the  for- 
mer Act.  Moore  v.  Kenockee,  4  L.  R.  A.  667;  Mer- 
kle    V.   Bennington    (Mich.)  12   West.   Rep.  316; 
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Alexander  v.  Big  Rapids  (Mich.)  14  West.  Rep.  408. 
Wliore  the  general  scope  of  the  later  Act  is  to  re- 
construct the  former  Act,  it  will  be  oonstnied  as  a 
continuation  thereof  although  it  directly  repeals 
the  former  Act,  and  not  as  avoiding  any  prooeed- 
ings  begun  thereunder.    Smith  y.  People,  47  N. 

Y.aao. 

This  is  so  where  the  later  Act  simply  gives  appli- 
cation and  dlzeotion  to  the  prior  law*  State  r* 
Vernon  Go.  Ct  58  Mo.  128. 


See  also  16  L.  R.  A.  482. 
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116, 112  Ind.  133;  Gtilf  C,  A  8.  R  B.  Oo.  v. 
Oaa&camv,  60  Tex.  545;  Crescent  Twp.  v.  An- 
derson (Pa.)  6  Cent.  Rep.  616;  GawUy  v.  Wini- 
frede  R,  Co.  81  W.  Va.  116;  Mriey.  MagUl,  101 
Pa.  616;  SchaeflerY.  Sandusky,  88  ObioSt.  246; 
Wilstm  V.  Charlestoton^  8  Allen,  137;  Centralia 
V,  Krouse^  64  lU.  19;  Cook  v.  Johnston,  supra. 

Where  so  many  ways  were  open  to  plaintiff 
whereby  he  might  have  avoided  the  injury, 
the  general  rule  ought  to  be  applied. 

mn^is  V.  Clinton  Twp.  7  West  Rep.  666,  64 
Mich.  447. 

Where  the  negligence  of  the  plaintiff  is  prox- 
imate, and  that  of  the  defendant  remote,  or 
consists  of  some  other  matter  than  what  oc- 
curred at  the  time  of  the  injury,  no  action  can 
be  maintained,  for  the  reason  that  the  imme- 
diate cause  was  the  act  of  the  plaintiff. 

4  Field,  Lawyer's  Briefs,  p.  610;  IVow  v. 
Vermont  Cent,  R.  Co,  24  Vt.  487,  58  Am.  Dec. 
191;  Callahan  v.  Wame,  40  Mo.  131;  Catena, 
D,  (ft  3/.  Fatket  Co,  v.  Vandergrift,  84  Mo.  65. 

The  absence  of  contributory  negligence  is 
therefore  a  part  of  his  case,  and  it  is  quite  prop- 
er to  say  that  he  should  show  that  he  acted 
with  due  care. 

Teipel  v.  Hilsendegen,  4A  Mich.  462. 

The  burden  of  proof  is  equally  upon'  the 
plaintiff  to  show  that  he  acted  with  due  care, 
or  that  his  own  negligence  did  not  contribute 
to  the  injury,  as  that  the  defendant  was  guilty 
of  such  uegligence. 

Lake  Bli&re  &  M.  8.  R,  Co,  v.  Miller,  26  Mich. 
282. 

With  the  chances  firemen  have  for  ob- 
servation, and  the  practice  which  seems  to 
exist  among  them  of  calling  one  another^s  at- 
tention to  defective  places  in  the  streets,  acci- 
dents of  this  character  ought  to  be  one  of  the 
risiss  incident  to  the  employment. 

Mich,  Cent,  R.  Co,  v.  Austin,  40  Mich.  247; 
Batterson  v.  Chicago  <fc  Q,  T.  R,  Co,  53  Mich. 
125. 

In  case  of  the  employment  of  another  to  per- 
form a  specific  service,  it  has  been  held  *'that 
there  is  an  implied,  if  not  an  express,  contract, 
that  the  employed  takes  upon  himself  the 
natural  risks  and  perils  incident  to  the  per- 
formance of  the  service." 

4  Field,  Lawyer's  Briefs,  618,  619. 

As  a , general  proposition  the  business  of  a 
fireman  is  hazardous  and  dangerous.  His  em- 
ployment by  the  city  was  a  special  employ- 
ment, the  service  a  specific  service,and  when  he, 
with  a  full  knowledge  of  what  he  was  expected 
to  do,  entered  such  service,  he  not  only  took 
upon  himself  all  the  risks  incident  thereto,  but 
also  the  presumption  of  law,  that  in  adjusting 
his  compensation  these  very  risks  were  taken 
into  consideration. 

Farwell  v.  Boston  dbW.Corp,  4  Met.  49;  Hay- 
den  V.  SmithtiUe  Mfg,  Co,  29  Conn.  648;  Laning 
V.  New  Y(/rk  Cent,  R.  Co,  49  N.  Y.  521;  Faulk- 
ner V.  £h^  R.  Co,  49  Barb.  324;  Chicago  dh  N. 
W.  R.  Co.  V.  Donahue,  75  III.  •106;  HuleU  v. 
St,  Louis,  K,  O.dHr.  R  Co.  67  Mo.  239;  Clark 
V.  Richmond  A  D,  R.  Co,  78  Va.  709;  Mobile  <ft 
0,  R.  Co.  V.  Thimas,  42  Ala.  672;  QreenUafy, 
Dubuque  <ft  8,  C.  R.  Co,  33  Iowa,  52;  Flanor 
gan  v.  Chicago  &  N,  W.  R,  Co.  45  Wis.  98; 
Vickshvrg  &  M,  R.  Co,  v.  Wilkins,  47iMis8. 404; 
Buzzell  V.  Lacania  Mfg,  Co,  48  Me.  121;  Coombs 
V.  New  Bedford  Cordage  Co,  102  Mass.  586*; 
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Wonder  t.  Baltimore   db  0,  R.  Co.  32  Md. 
411. 

A  servant  assumes  all  the  usual  risks  of  his 
employment,  including  the  risk  of  injury  frooi 
the  carelessness  of  fellow-servants,  even  though 
the  latter  is  in  a  position  of  greater  responsiMl- 
ity,  or  a  different  line  of  employment,  so  long 
as  both  are  in  the  same  general  business,  so  that 
Uie  negligence  of  one  may  have  contributed  to 
the  danger  of  the  other. 

Qainey  Mining  Co,  v.  Kitts,  42  Mich.  34; 
Fort  Wayne,  J,  d  8,  R.  Co.  v.  QHdersZeeoe,  83 
Mich.  133;  OreenwaXd  v.  Marquette,  H.  A  0, 
R,  Co.  49  Mich.  197;  Lyon  v.  Detroit,  L,  d  L^ 
M,  R  Co,  31  Mich.  429;  Mich.  Cent.  R,  Co.  v. 
Austin,  40  Mich.  247;  Mich.  Cent.  R.  Co.  v. 
8mithson,  45  Mich.  212;  Hewitt  v.  Flint  dt  P. 
M,  R,  Co.  (Mich.)  11  West.  Rep.  148. 

The  city  cannot  be  liable  for  neglect,  in  any 
case,  when  it  is  not  reasonably  capal/je  of  act- 
ing efi^ciently;  and,  on  the  other  hand,  it  is  re- 
sponsible for  reasonable  diligence  in  the  per- 
formance of  any  duty  which  it  is  capable  of 
performing,  so  far  as  the  means  in  its  power 
will  enable  it  to  act. 

Dewey  v.  Detroit,  16  Mich.  312. 

Messrs.  Dickinson,  Thurber  &  Ho8-> 
mer*  \vith  Mr.  Elliott  G.  Stevenson*  for 
plaintiff,  appellee: 

A  traveler  has  a  right  to  suppose  that  the  de- 
fendant would  not  violate  any  legal  duty,  and- 
he  could  not  be  bound  to  suppose  it  would  fail 
to  take  reasonable  measures  to  prevent  mis- 
chief. 

Sta^l  V.  Grand  Rapids  (ft  i.  JB.  Co.  67  Mich.. 
241. 

The  case  of  Woods  v.  Boston,  121  Mass.  337» 
fully  sustains  the  court  below  in  submitting  to 
the  jury  the  question  of  whether  the  plaintiff 
was  in  the  exercise  of  due  care  at  the  time  he 
drove  into  this  hole. 

All  the  circumstances  attending  the  accident 
being  disclosed  by  the  testimony,  the  question 
whether  the  plaintiff  was  using  due  care  at  the 
time  was  rightly  submitted  to  the  jury. 

Hunt  V.  8alem,  121  Mass.  294. 

It  was  enough  if  the  plaintiff  looked  ahead 
in  such  a  manner  as  persons  of  ordinary  pru- 
dence usually  do  in  riding  upon  the  highway. 

Hill  V.  Seekonk,  119  Mass.  85. 

Even  where  the  facts  are  undisputed,  it  does 
not  follow  that  the  question  of  negligence  is 
for  the  court,  for  they  may  still  leave  the  ques- 
tion of  negli&rence  or  no  negligence  in  doubt^ 
and  it  is  a  question  for  the  ju]n^. 

Kenworthy  v.  Ironton,  41  Wis.  651. 

A  person  is  not  necessarily  precluded  from 
recovering  for  an  injury  caused  by  a  defect  in 
a  highway,  simply  for  the  reason  that  he  was 
aware  of  such  defect;  but  this  fact,  with  all 
others,  is  proper  to  be  taken  into  consideration 
by  the  jury  in  determining  whether,  under  all 
the  facts  and  circumstances,  he  was  guilty  of 
such  carelessness,  without  which  he  would  not. 
have  been  injured. 

Lou>eU  V.  Watertown  Twp,  58  Mich.  569;  Ly- 
man V.  Amherst,  107  Mass.  339;  Smith  v.  St^ 
Joseph,  45  Mo.  449;  Wheeler  v.  Westport,  30  Wis. 
407;  George  v.  Haverhill,  110  Mass.  506;  Thomas 
V.  Western  Union  Teteg.  Co,  100  Mass.  156;  Ma- 
honey  V.  Metropolitan  JR.  Cb.  104  Mass.  73;  Key' 
ser  V.  Chicago  d  G.  T.  R.  Co.  56  Mich.  669; 
Clark  V,  Lockport,  49  Barb.  580. 
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A  fireman  of  the  city  in  which  he  lives  has 
do  such  relations  to  it  as  to  prevent  his  main- 
taining an  action  under  the  statute  to  recover 
damages  for  injuries  sustained  in  such  city. 

Palmer  y.  Portgnumih,  43  N.  H.  265. 

The  hoard  of  public  works  represents -the  city 
directly  with  reierence  to  the  discbarffe  of  the 
duty  imposed  ui>on  it  by  the  general  laws  of 
the  State  of  Michigan,  and  in  no  true  sense  oc- 
cupies the  position  of  a  mere  foreman  or  de- 
partment leader  or  sub- chief,  and  even  as  to 
'tiiose  connected  with  the  work  of  repairing  de- 
fects in  the  streets  in  the  same  department  is 
'  not  a  fellow-servant. 

Rifan  V.  Bagaley,  50  Mich.  179;  Quiney  Min- 
ing Go.  V.  KUts,  42  Mich.  84;  Slater  v.  Chap- 
man (Mich.)  12  West.  Rep.  60;  JDobbin  v.  Rich- 
mond  diD.  R.  Co.  81  N.  C.  446;  Brothers  v. 
Cartter,  52  Mo.  878;  MuOan  v.  Phila.  &.  S.  M, 
Steamship  Co.  78  Pa.  25;  Cocorcm  v,  HoUtrook, 
59  N.  Y.  617;  SehulUs  v.  Chicago,  M.  A  St.  P.  R 
Co,  48  Wis.  875;  James  v.  rnnrnet  Mining  Co, 
55  Mich.  885. 

Where  servants  are  engaged  in  different  de- 
partments of  duty  an  injury  committed  by  one 
servant  upon  another  by  carelessness  or  negli- 
gence in  the  course  of  his  p«culiar  work  is  not 
within  the  exception  relieving  an  employer  of 
liability  for  damages  occasioned  a  servant  by 
the  negli^^ence  of  bis  fellow-servant,  and  the 
master's  liability  attaches  in  that  case  in  the 
same  muiner  as  if  the  injured  servant  stood  in 
no  such  relation  to  him. 

Smith,  Mast,  and  S.  p.  222;  Wood,  Mast,  and 
8.  p.  885,  par.  435. 

The  provisions  of  the  charter  of  the  City  of 
Detroit  having  reference  to  the  paving  or  re- 
paving  the  streets,  and  the  proceedings  to  be 
taken  therefor,  do  not  relieve  the  city  from  the 
consequences  attending  its  failure  to  keep  the 
streets  in  a  condition  reasonably  safe  and  fit 
for  travel. 

Grand  Rapids  v.  Wyman,  46  Mich.  516. 
r  The  statute  having  imposed  the  dutv  of  re- 
pairing and  the  liabuity  for  neglect,  tne  city, 
at  its  peril,  must  do  whatever  is  needful  to  pro- 
tect itself  against  actions  for  injury. 

Dotton  V.  Albion  J  50  Mich.  180;  BumhamY, 
Byron  Twp  46  Mich.  555. 

Morse,  J.,  delivered  the  opinion  of  the 
court; 

This  is  an  actioir  brought  by  the  plaintiff 
against  the  City  ol  Detroit  to  recover  damages 
for  injuries  received  by  reason  of  the  defective 
condition  of  Michigan  Avenue  between  Four- 
teenth and  Fifteenth  Streets.  He  recovered  a 
judgment  for  $10,000  in  the  Circuit  Court  for 
the  County  of  Wavne,  before  a  jury. 

The  facts,  as  shown  by  plaintiff,  are  sub- 
stantially as  follows:  At  the  time  of  the  injury 
he  was  in  the  employ  of  the  fire  department  as 
an  engine  driver.  The  engine-house  was  situ- 
ated on  Sixteenth  Street,  four  blocks  from 
Michigan  Avenue.  Plaintiff  had  been  in  the 
employ  of  the  fire  department  for  four  vearsas 
a  driver.  July  6, 1886,  there  was  an  alarm  of 
fire  from  box  810,  which  was  on  the  corner  of 
National  Avenue  and  Locust  Street.  He  drove 
bis  engine  down  Sixteenth  Street,  to  Michigan 
Avenue,  and  turned  on  that  avenue  to  eo  to 
Twelfth  Street  Between  Fourteenth  and  Fif- 
teenth Streets  the  right  fore  wheel  of  the  en- 
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gine  dropped  into  a  hole,  and  he  was  thrown 
from  his  seat,  and  fell  against  the  engine,  se- 
verely injuring  him.  At  this  time  he  was  fol- 
lowing the  hose  cart,  as  was  customary  in 
going  to  a  fire.  A  lieutenant  of  the  fire  de- 
partment was  on  the  hose  cart,  and  directed 
the  course  to  be  taken  to  reach  the  place  of  the 
fire.  The  hole  into  which  the  wheel  dropped 
was  about  eighteen  inches  deep,  from  three  to 
four  feet  in  width,  and  about  ten  feet  in  length 
crosswise  of  the  street.  The  plaintiff  was  not 
aware  of  its  existence.  He  knew  of  a  bad  spot 
in  the  street  on  the  other  side  before  reaching 
the  place  of  the  accident,  and  had  changed  his 
course  to  avoid  it  When  hurt  he  was  driving 
nearly  in  the  center  of  the  street  with  the  wheels 
on  one  side  running  between  the  rails  on  the 
street-car  track.  He  testified  he  did  not  notice 
the  hole  until  the  wheel  went  into  it,  as  one  of 
the  horses  jumped  it  He  had  "to  look  out  for 
street  cars,  for  people  passing,  for  brick  wagons 
and  farmers,  people  crossing  the  streets,"  etc. 
He  claimed  that  he  had  perfect  control  of  his 
team,  and  was  keeping  a  sharp  lookout  to  avoid 
accidents.  It  appeared  without  dispute  that 
this  hole  was  caused  by  the  street  being  out  of 
repair,  the  paving  blocks  and  boards  under- 
neath them  having  been  removed  because  they 
were  worn  out  and  useless. 

By  the  charter  of  Detroit -the  board  of  pub- 
lic works  is  given  the  entire  charge  and  control 
of  the  repaii-s  of  paved  streets  within  the  city. 
It  was  shown  that  about  the  1st  of  June,  1886, 
the  Board  of  Public  Works  was  notified  that 
the  common  council  of  the  city  had  directed 
by  resolution  that  the  pavement  on  Michigan 
Avenue,  between  Thirteenth  Street  and  Mt 
Hope  Avenue,  be  repaired,  the  expense  to  be 
paid  out  of  the  general  road  fund.  This  terri- 
tory embraced  within  its  limits  the  spot  where 
the  accident  occurred.  To  this  resolution  the 
board  of  public  works  replied  in  a  communica- 
tion, stating  that  the  pavement  was  laid  in  1871, 
"and  -is  completely  worn  out,  and  no  blocks 
left  to  repair  the  same,"  and  recommending 
that  the  street  (Michigan  Avenue)  should  be 
"repaved  entire  with  stone."  The  secretary  of 
the  board  testified  that  the  board  of  public 
works  had  notice  that  Michigan  Avenue,  be- 
tween Thirteenth  and  Sixteenth  Streets,  was 
out  of  repair  for  several  weeks  prior  to  June 
1,  1886.  Therefore  the  question  of  notice  is 
out  of  the  case,  and  need  not  be  considered. 

1.  The  first  objection  against  the  judgment 
is  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  it  is  claimed  that  the  jury 
should  have  been  so  instructed,  and  a  verdict 
directed  against  him.  It  is  argued  that  he 
ought  to  have  seen  this  hole;  that  it  was  a  de- 
fect so  open  and  notorious  that,  if  the  plaintiff 
had  been  exercising  ordinary  care  and  pru- 
dence, he  could  not  have  failed  to  have  discov- 
ered it.  This  argument  would  be  of  great 
force,  and  perhaps  conclusive,  if  applied  to  an 
ordinanr  traveler  upon  this  street.  But  the 
plaintin  by  his  occupation,  and  under  the  or- 
ders of  the  fire  department  by  which  he  was 
emploved,  was  obliged  to  drive  as  rapidly  as 
possible  to  the  scene  of  this  fire.  He  must  also 
take  the  streets  marked  out  for  him  by  his  su- 
perior officer  upon  the  hose  cart.  As  he  testi- 
fied, he  was  compelled  as  a  necessity  to  keep 
his  eyes  open,  and  be  on  the  watch  for  a  variety 
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of  things,  to  save  accident  and  peril  to  himself 
and  to  other  people  who  were  traveling,  and 
had  a  right  to  travel,  on  thiB  street.  Conse- 
quent! v  he  cannot  be  held  to  the  same  degree 
of  negligence  as  one  who  might  drive  on  this 
street  as  slowly  as  he  pleased,  or  who  need  not 
take  it  at  all  if  he  knew  it  was  out  of  i*epair. 
While  looking  out  for  a  street  car  or  a  wagon, 
or  even  passengers  on  the  street,  he  could  not 
well  keep  his  eyes  upon  the  ground  all  of  the 
time,  and  it  might  well  happen  that,  in  a 
moment  when  his  sight  was  directed  to  another 
peril,  and  while  he  was  striving  to  avoid  it,  his 
forward  wheel,  or  one  of  them,  would  drop  in 
a  hole  before  he  noticed  it,  and  without  his 
fault  This  part  of  the  case  was  properly  sub- 
mitted to  the  jury  upon  the  evidence. 

2.  It  is  also  claimed  that  the  defect  in  the 
street  that  caused  this  accident  was  within  one 
of  the  risks  that  the  plaintiff  took  in  his  em- 
ployment; and  the  couit  was  asked  to  instruct 
the  jury  that  if  the  plaintiff  voluntarily  entered 
into  the  service  of  the  fire  department  as  an  en- 
gine driver  with  full  knowledge  of  the  kind  of 
work  he  was  expected  to  do,  and  while  in  such 
employment,  and  in  the  regular  discharge  of 
his  duty  as  such  tireman,  he  was  injured  by 
driving  into  a  hole  in  one  of  the  streets  of  the 
city,  he  could  not  recover,  as  this  was  one  of 
the  dansrera  incident  to  his  employment.  I  do 
not  think  the  coui*t  erred  in  refusing  this  in- 
struction. 

I  know  of  no  rule  of  law  that  would  compel 
the  plaintiff  to  take  notice  that  the  City  of  De- 
troit, through  its  officials,  would,  after  notice 
of  such  a  defect  as  this,  violate  the  plain  pro- 
visions of  the  statute  requiring  its  streets  to  be 
kept  in  "good  repair,  and  in  a  condition  rea- 
sonably safe  and  fit  for  travel."  And  it  would 
be  not  only  absurd,  but  a  manifest  failure  of 
justice,  to  hold  that  the  City  of  Detroit  must 
DC  excused  from  liability,  because  the  plain- 
tiff must,  as  a  matter  of  law,  presume  and  tiike 
notice  that  the  city  will  violate  the  statute  and 
disregard  the  duty  laid  upon  it  by  the  Legisla- 
ture.   No  more  need  be  said  upon  this  subject. 

It  is  also  contended  that  the  plaintiff  is  barred 
from  his  action  against  the  citv  because  section 
1,  chap.  88,  of  the  Charter  of  the  City  of  De- 
troit provides  that  any  person  who  may  be 
hereafter  totally  disabled,  in  the  discharge  of 
his  duties,  as  such  fireman,  for  duty,  may  be 
placed  upon  the  list  of  retired  firemen  hj  a  vote 
of  the  fire  commission.  Such  commission  may 
in  like  manner  place  upon  such  list  for  disability 
any  fireman  who  has  been  employed  bv  said  fire 
commission  for  a  period  of  twenty- five  yeara 
subsequent  to  October  24,  1860.  Such  retired 
firemen  receive  a  sum  equal  to  one  half  of  their 
annual  salary  paid  them  at  the  time  of  their 
retirement,  annually  thereafter,  to  be  paid  in 
monthly  pa3rments  during  their  natural  lives. 
No  person  so  retired  ahaJl  receive  more  than 
$450  per  annum,  and  said  commission  may 
place  on  such  list  the  names  of  persons  who  be- 
came totally  disabled  in  their  employ  prior  to 
the  passage  of  the  Act  authorizing  the  commis- 
sion to  retire  and  pension  firemen.  The  argu- 
ment is  that  the  Legislature,  recognizing  the 
dangerous  nature  of  the  employment,  author- 
ized the  City  of  Detroit,  through  its  fire  com- 
mission, to  thus  pension  its  firemen  for  total 
disabili^,  and  that  the  plaintiff  is  to  be  pre- 
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sumed  to  have  known  of  this  provision  of  the 
charter,  and  to  take  his  employment  with  ref- 
erence to  and  in  view  of  it;  and  that  the  logical 
conclusion,  therefore,  is  that  this  provision  of 
the  charter  is  intended  to  be  in  lieu  of  all  other 
claims  which  the  fireman  mi^ht  otherwise  have 
for  injuries  received  while  m  the  Une  of  his 
du^  under  his  employment 

This  provision  in  the  charter  was  not  inserted 
until  1^,  and  after  the  plaintiff  had  entered 
the  employment  of  the  fire  department.  He 
cannot,  therefore,  be  said  to  have  entered  the 
service  in  view  of  this  provision.  Nor  do  I 
think  he  could  be  bound  by  it  if  he  had.  This 
provision  is  oaLj  permissible.  The  fire  com- 
mission may  retire  a  fireman  for  total  disabil- 
ity, or  they  may  not,  as  they  see  fit  They 
have  no  power  to  retire  any  employ§  who  has 
not  served  for  twenty-five  vears  since  1860  for 
any  less  reason  than  a  total  disability.  And  it 
would  seem  that  the  commission  are  the  sole 
judge  of  whether  the  disability  is  totai,  or 
whether  it  was  incurred  in  the  line  of  duty. 
The  plaintiff  has  not  assented,  by  word  or  deed, 
to  any  arrangement  whereby  he  shall  forego 
his  claim  for  damages  for  this  unlikely  hap- 
pening,— ^this  faint  hope  of  a  pension  from  the 
fire  department  No  steps  have  been  taken  to 
retire  him,  and  there  are  no  means  by  which 
he  can  compel  such  retirement.  It  cannot  be 
said  that  by  his  hiring,  or  by  his  remaining  in 
employment  after  knowlcd^  of  this  law,  he 
contracted  to  give  up  all  claims  he  mi^ht  there- 
after have  against  the  City  of  Detroit  for  in- 
juries received  in  the  line  of  his  dutv  through 
the  negligence  of  the  city,  because  he  would 
thereby  be  required  to  give  up  something  for 
nothing.  Such  a  contract  would  not  be  mut- 
ual, because  there  is  nowhere  any  binding  or 
legal  obligation  upon  the  part  of  the  city  or 
the  fire  commission  to  retire  and  pension  him. 

The  counsel  for  the  city  argues  that  "may  " 
in  the  law  means  "shall"  or  "must"  That  tnis 
provision  entered  into  and  became  a  part  of  the 
consideration  of  every  contract  made  between 
the  City  of  Detroit  and  its  firemen  since  the 
paf^sage  of  the  Act,  and  that  the  courts  would 
enforce  its  provisions  in  favor  of  every  fireman 
totally  disabled  while  in  the  employ  of  the  fire 
department.  If  this  contention  is  correct,  why 
did  the  Act  provide  that  such  fireman  "maj[ 
be  placed  on  the  list  "by  vote  of  said  commis- 
sion?" If  the  duty  is  imperative,  why  should 
the  commi&sion  vote  to  perform  it  before  it  can 
or  may  be  done?  It  is  plain  enough  that  the 
whole  matter  of  the  retirement  and  con8e<][uent 
pensioning  of  disabled  firemen  is  by  this  Act 
placed  within  the  discretion  of  the  fire  commis- 
sion, who  may  pension  a  totally  disabled  fire- 
man or  not,  as  they,  see  fit  The  only  object 
was  to  grant  them  this  power  if  they  desired  to 
use  it,  which  power  they  did  not  possess  before 
it  became  a  law.  No  authority  is  cited  to  sus- 
tain this  idea  that  this  provision  of  the  charter 
bars  the  plaintiff  in  this  action,  audit  is  unlike- 
ly that  any  such  authority. can  now  or  ever  will 
be  found. 

The  court  was  asked  to  instruct  the  jury  as 
follows:  "It  appears  in  this  case  that  the  board 
of  public  works  have  charge  and  control  oi  the 
streets  in  the  City  of  Detroit,  and  that  they 
failed  and  neglected,  after  notice  and  direction 
by  the  common  council,  to  repair  the  defect  in 
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the  street  which  caused  the  accideDt.  lu  this 
coDDectioD  I  charge  you  that  the  board  of  pub- 
lic works  and  the  members  of  the  lire  depart- 
ment, all  being  in  the  employ  of  the  City  of 
Detroit,  in  carrying  on  its  general  business  are 
feUow-aervants;  and  if  the  Jurv  believe  that  the 
accident  to  the  plaintiff  would  not  have  hap- 
pened but  for  the  careless  and  negligent  failure 
of  the  board  of  public  works  to  repair  the  pave- 
ment on  Michigan  Avenue,  after  being  directed 
by  the  common  council  so  to  do,  then  the  plain- 
tiff cannot  recover,  for  his  injury  would  be  di- 
rectly charffeable  to  the  negligence  and  careless- 
ness of  a  fSlow-servant." 

It  is  also  intimated  in  the  brief  of  defendant's 
counsel  in  stating  their  six  general  propositions 
of  error,  incidentallv,  in  considering  the  point 
that  the  plaintiff  when  he  voluntarily  entered 
the  service  of  the  fire  department  took  upon 
himself  all  the  risks  and  dangers  incident  there- 
to, that  this  injury  must  be  considered  as  oc- 
curring from  the  negligence  of  fellow-servants. 
But  the  point  was  not  strenuously  urged,  and 
it  does  not  seem  to  me  that  there  is  any  merit 
in  it.  It  may  be  true  that  the  fire  commission 
could  not  sue  the  board  of  public  works  or  the 
City  of  Detroit  for  injuries  to  the  engine,  or 
the  horses  drawing  the  same,  occasioned  by  a 
defect  in  the  street  But  the  plaintiff,  by  en- 
tering the  service  of  the  fire  department,  does 
not  lose  his  personalty  or  his  manhood;  he  does 
not  become  a  mere  machine,  a  block  of  wood, 
nor  yet  a  mere  animal.  He  cannot  be  consid- 
ered in  any  sense  the  property  of  the  fire  com- 
mission. And  the  fire  commission  is  not  suing 
the  city  for  the  damages  he  has  received,  as  it 
would  have  to  sue  if  an  action  was  maintainable 
for  the  loss  of  a  horse  or  injury  to  an  en^ne. 
The  plaintiff  for  himself,  and  in  his  own  nght, 
and  independent  of  his  relations  to  the  fire  de- 
partment, is  suing  for  a  personal  injury  to  him- 
self caused  by  the  neglect  of  the  city.  If  the 
theory  of  the  request  asked  be  good  law, 
then  there  is  no  person  in  the  employ  of  the 
city,  or  any  of  its  agencies,  nor  any  oflScial, 
from  mayor  down  to  constable,  who  can  recover 
for  injunes  caused  by  a  defective  street  while 
he  is  in  its  em{)loyment  or  in  the  discharge  of 
his  official  duties,  even  if  his  employment  or 
the  duties  of  his  office  have  no  connection  what- 
ever with  or  relation  to  the  care  and  control  of 
the  streets  of  the  city.  For  instance,  a  con- 
stable, while  walking  in  the  streets  for  the  pur- 
pose of  serving  process,  would  be  without  re- 
lief if  he  should  be  injured  by  a  defect  in  the 
same;  and  a  person  employed  to  sweep  the  city 
hall  or  scrub  its  steps,  if  sent  through  the  streets 
for  a  broom  or  brush  to  work  with,  would  be 
a  fellow-servant  of  the  officials  and  employes 
whose  duty  it  is  to  keep  the  streets  in  good  re- 
pair. The  doctrine  of  fellow-servant  has  never 
been  carried  to  this  extent  by  any  court. 

It  is  said  that  this  is  the  first  mstance  of  an 
attempt  to  hold  a  municipality  liable  for  an  in- 
jury to  a  fireman  in  the  performance  of  his 
duties  under  his  employment.  This  is  a  mis- 
take. In  the  case  of  PcUmer  v.  Portsmouth,  43 
N.  H.  265,  this  question  was  involved,  and  it 
was  held  that  the  principle  "applied  by  the 
courts  in  the  case  of  the  servants  of  railroad 
companies  who  have  sustained  injuries  in  the 
course  of  their  employment  does  not  seem  to 
us  at  all  applicable  to  the  case  of  injuries  sus- 
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tained  from  defects  of  highways.  The  liability 
for  the  damages  sustained  in  such  cases  is  im- 
posed by  statute,  which  provides  that  in  case 
any  special  damage  shall  happen  to  any  person 
by  reason  of  obstructions,  etc.,  he  shall  recover 
his  damage  in  an  action  a^nst  the  town.  Ko 
exception  is  made,  and  we  can  see  no  reason 
for  making  any  in  such  case."    Id.  267. 

Our  statute  giving  damages  to  any  person  in- 
jured by  .reason  of  streets  and  highways  not 
being  in  good  repair,  or  in  a  condition  reason- 
ably safe  and  fit  for  travel  through  the  negli- 
gence of  the  city  or  township,  makes  also  no 
exception  of  persons  on  account  of  their  occu- 
pations; and  there  is  no  more  reason  in  the  law 
or  in  good  sense  why  an  engine  driver  in  the 
employ  of  the  fire  aepartment,  whether  in  or 
out  of  the  line  of  his  employment  at  the  time 
of  the  injury,  should  suffer  such  injury  with- 
out redress  or  recompense  under  the  statute, 
from  and  by  reason  of  the  city's  negligence  in 
the  care  of  its  streets,  than  should  any  other 
citizen. 

A  fireman  takes,  like  every  other  employ^, 
certain  risks  by  reason  of  his  employment.  He 
may  be  injured  by  his  fellow  firemen,  by  fall- 
ing walls  or  building,  or  by  a  score  of  acci- 
dents that  are  liable  to  happen  at  a  fire,  or  go- 
ing to  or  from  one.  But  the  injury  he  receives 
from  the  negligence  of  the  city  in  the  care  of 
the  streets  through  which  his  employment  takes 
him  is  no  more  one  of  the  risks  he  voluntarily 
takes  in  his  employment  than  would  be  an  in- 
jury that  he  might  receive  from  the  negligence 
or  wrong  of  some  one  of  his  fellow  citizens  of 
Detroit,  as  he  was  passing  along  the  street.  If 
this  hole  in  the  street;  for  instance,  had  been  an 
excavation  made  by  some  abutting  lot-owner 
on  the  street,  and  negligently  left  open,  is  there 
any  sound  reason  yf(hj  the  plaintiff  could  not 
have  recovered  from  such  lot-owner  damages 
for  his  injuries,  if  such  injuries  were  occasioned 
through  no  fault  of  plaintiff?  The  answer  is 
obvious.  The  fact  that  plaintiff  was  a  fireman 
would  weigh  no  more  in  such  case  than  if  he 
was  an  e2f  press- wagon  driver,  or  of  any  other 
occupation. 

The  last  objection  to  the  judgment  is  that  it 
is  too  large;  that  the  dama^  found  by  the 
jury  are  excessive;  and  for  this  reason  the  judg- 
ment should  be  set  aside,  and  a  new  trial 
granted.  But  if  the  damages  are  excessive,  it 
IS  beyond  ourpower,  under  the  law,  to  remedy 
the  wrong.  We  cannot  cut  down  the  verdict 
or  grant  a  new  trial  for  this  reason.  It  is  our 
province  alone  to  determine  whether  any  er- 
rors of  law  have  taken  place  in  the  trial  of  the 
cause  or  the  proceedings  before  judgment,  and 
whether  or  not  a  proper  judgifient  has  been  en- 
tered upon  the  verdict  or  the  jury.  We  have 
nothing  to  do  with  the  errors  of  the  jury,  if 
any  have  been  committed,  in  the  settlement  of 
disputed  questions  of  fact,  or  in  the  award  of 
damages.  Within  the  limit  of  our  authority  to 
review  this  case  I  find  no  error,  and  the  judg- 
ment, therefore,  must  he  afflrmed,  with  costs, 

Lon^f  </.,  concurred. 

Champlin,  J.,  concurring: 

Members  of  the  fire  department  of  the  Citr 
of  Detroit,  when  acting  in  discharge  of  their 
duties,  are  not  servants  or  agents  in  the  em- 
ployment of  the  city  for  whose  conduct  the  city 
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can  be  beld  liable,  but  they  act  rather  as  offi- 
cers of  the  city  charged  with  the  performaoce 
of  a  certain  public  duty  or  service,  and  no  ac- 
tion will  Uc  against  the  city  for  their  negligence 
or  improper  conduct  while  acting  m  discbarge 
of  their  official  duty.  Hafford  v.  JSew  Bedford^ 
16  Gray.  297. 

However  appointed  or  elected,  such  persons 
are  public  officers,  who  perform  duties  imposed 
by  law  for  the  benefit  of  all  the  citizens,  the 
performance  of  which  the  city  has  no  control 
over,  and  derives  no  benefit  from  in  its  corpor- 
ate capacity.  The  acts  of  such  public  officers 
are  their  own  official  acts,  and  not  the  acts  of 
the  municipal  corporation  or  its  agents.  Fisher 
V.  Boston,  104  Mass.  87;  2  Dillon,  Mun.  Corp. 
§§  976,  774. 

Uence  the  relation  of  master  and  servant  does 
not  exist  between  the  city  and  members  of  its 
fire  department.  Jetoett  v.  New  Haven,  38 
Conn.  868;  KnigJd  v.  Phila,  15  W.  N.  C. 
807. 

This  doctribe  was  laid  down  in  the  case  of 
Sussex  Co,  V.  Strader,  18  N.  J.  L.  108,  as  fol- 
lows: "Where  a  corporate  body,  whether  of  a 
municipal  or  of  a  (private  character,  owes  a 
specific  duty  to  an  individual,  an  action  will 
lie  for  a  breach  or  neglect  of  that  duty  when- 
ever such  breach  or  neglect  has  occasioned  an 
injury  to  that  individual;  but  if  such  corpora- 
tion owe  a  duty  to  the  public,  and  neglect  to 
perform  it,  although  every  individual  compris- 
ing that  public  is  thereby  injured,  some  more, 
some  less,  yet  they  can  Imve  no  private  remedy 
at  the  common  law." 

And  in  the  later  case  of  Wiid  y.  Patterson, 
47  N.  J.  L.  412,  1  Cent.  Kep.  189,  which  was  a 
case  where  the  board  of  public  works  employed 
one  Roberts  to  remove  ashes  which  had  been 
placed  in  receptacles  for  that  purpose,  and  cart 
them  off  to  the  dumping  grounds, — ^both  horse 
and  cart  belonged  to  the  city, — and  Roberts  by 
his  negligence  in  dumping  killed  plaintiff's  in- 
testate, it  was  said:  "Employes  of  such  cor- 
porations in  the  execution  of  its  public  duties 
have  been  held  to  be  mere  instruments  in  the 
performance  of  such  duties,  and  to  act  as  pub- 
lic officers  charged  with  a  public  service,"  dt- 
insGondiet  v.  Jersey  City,  46  N.  J.  L.  157. 

The  relation  is  not  the  ordinary  relation  of 
master  and  servant.  And  the  court  further 
said:  "It  is  the  settled  law  of  this  State  that  an 
action  will  not  lie  in  behalf  of  an  individual 
who  has  sustained  a  special  damage  from  the 
neglect  of  a  municipal  corporation  to  perform  a 
puolic  duty  unless  the  right  to  sue  for  such  an 
injury  is  given  by  statute."  See  also  Barney 
V.  Lowell,  98  Mass.  570;  Hayes  v.  Oshkosh,  83 
Wis.  814.  And  such,  also,  is  the  settled  law 
of  this  State. 

Had  the  accident  which  occasioned  plaintiff's 
injury  happened  by  the  defect  in  the  axle  of 
the  engine  or  other  defect  in  the  machinery  or 
apparatus,  instead  of  through  a  defective  street, 
he  could  not  have  recovered,  for  the  reason 
that  the  relation  of  master  and  servant  did  not 
exist  between  them,  and  the  city  owed  no  duty 
to  the  members  of  the  department  to  provide 
suitable  and  safe  apparatus. 

The  third,  fourth,  and  seventh  requests  of 
defendant's  counsel  w«re  as  follows:  "(8)  It 
is  a  general  rule  of  law  that,  when  a  person 
engages  in  a  business  or  line  of  employment 
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deemed  hazardous  or  dangerous,  be  assumes 
the  risks  and  dangers  incident  thereto,  and  can- 
not demand  compensation  from  his  employer 
for  an  accidental  injury.  (4)  An  employer  can- 
not be  held  liable  for  injuries  received  by  an 
employ^  who  has  voluntarily  assumed  the  risks 
of  the  employment  with  fuU  knowledge  of  the 
methods  employed;  and  in  this  case,  it  appear- 
ing that  the  plaintiff  was  in  the  employ  of  the 
Cit^  of  Detroit  as  fireman ;  that  he  entered  such 
service  voluntarily,  and  with  full  knowledge 
of  the  kind  of  worltthat  he  was  expected  to  do, 
and  while  in  such  employment,  and  in  the  reg- 
ular discharge  of  his  duty  as  such  fireman,  he 
was  injured  by  driving  into  a  hole  in  one  of 
the  streets  of  the  city,— I  charge  you  that  this 
was  one  of  the  dangers  incident  to  his  employ- 
ment as  such  fireman,  and  that  he  cannot  re- 
cover." **(7)  Members  of  the  fire  department 
are  presumed  to  have  cognizance  of  such  de- 
fects in  the  construction  or  condition  of  the 
streets  in  their  respective  fire  districts  as  are 
open  to  observation,  |and  to  take  the  risks  of 
accidents  therefrom,  and  to  use  reasonable  care 
in  examining  their  surroundings." 

The  general  rule  of  law  is  well  stated  in  the 
third  request,  and  was  sufficiently  covered  by 
the  charge  of  the  court;  and  so  with  the  prin- 
ciple stated  in  the  fourth  request.  These  prin- 
ciples apply  to  cases  where  the  relation  of  mas- 
ter and  servant  exists  between  the  employer 
and  the  employed.  But  In  cases  where  the 
employed  perform  duties  imposed  by  law  for 
the  benefit  of  all  citizens,  as  in  a  fire  depart- 
ment of  a  city,  as  before  stated,  the  relation  of 
master  and  servant  does  not  exist,  and  the  lia- 
bility or  nonliability  of  the  city  to  a  member 
employed  in  such  department  does  not  depend 
upon  that  relation.  It  may  be  stated  that  the 
city  is  not  liable  to  a  person  employed  in  the 
fire  department  for  injuries  arismg  from  the 
accidents  received  in  the  course  of  such  em- 
ployment, unless  the  liability  is  created  and  a 
right  of  action  is  given  by  statute. 

The  question  of  liability  of  the  defendant  to 
the  plaintiff  is  therefore  reduced  to  this:  Does 
the  statutory  duty  imposed  upon  the  city  to 
keep  its  streets  in  repair,  and  I'easonably  safe 
and  fit  for  the  public  travel,  extend  to  the  mem- 
bers of  the  fire  department,  the  same  as  to  others 
of  the  traveling  public?  I  can  see  no  good  rea- 
son why  it  should  not.  The  statute  makes  no 
exception  of  the  kind.  It  reads  "that  any  per- 
son or  persons  sustaining  bodily  injuries  upon 
any  of  the  public  highways  or  streets  in  this 
State,  by  reason  of  neglect,"  etc.,  "of  the  city 
to  keep  the  same  in  good  repair,  and  in  a  con- 
dition reasonably  sate  and  fit  for  travel" 

The  same  question  was  considered  by  the  Su- 
preme Court  of  New  Hampshire  in  Palmer  v. 
Portsmouth,  48  N.  H.  265.  Bellows,  J. ,  speak- 
ing for  the  court,  said:  "The  principle  which 
has  been  applied  by  the  courts  in  the  case  of 
the  servants  of  railroad  companies,  who  have 
sustained  injuries  in  the  course  of  their  employ- 
ment, does  not  seem  to  us  at  all  applicable  to 
the  case  of  injuries  sustained  from  defects  of 
highways.  The  liability  for  the  damages  sus- 
tained in  such  cases  is  imposed  by  statute,  which 
provides  that  in  case  any  special  damage  shall 
happen  to  any  person  by  reason  of  obstructions, 
etc.,  he  shall  recover  his  damage  in  an  action 
against  the  town.    Ko  exception  is  made,  and 
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we  can  see  no  reason  for  making  any  in  such  a 


The  action  was  brought  by  a  fireman  who 
was  injured  while  hastening  to  a  fire  by  com- 
ing in  contact  with  some  pieces  of  board  left 
on  a  joiner's  workbench  in  the  street.  It  is  a 
proper  use  of  the  streets  of  a  city  to  pass  over 
tiiem  with  a  fire-engine  in  going  to  a  fire,  and 
they  should  be  kept  in  such  reasonable  repair 
as  will  be  safe  and  fit  for  the  purpose  of  this 
kind  of  travel,  as  well  as  any  other  that  the 
public  require.  The  service  demanded  of  those 
having  f  ne  management  of  apparatus  for  the 
•extinguishment  of  fires  is  that  they  shall  re- 
spond promptly,  whether  at  night  or  by  day,  to 
alarms  of  fire,  and  get  to  the  scene  of  the  con- 
flagration with  such  dispatch  as  is  reasonable 
and  consistent  with  the  safety  of  the  public  and 
themselves*.  They  have  a  right  to  expect  that 
the  statutory  duty  enjoined  upon  the  city  will 
be  observed.  They  take  all  the  risks  incident 
to  their  employment,  without  any  remedy  over 
against  the  citj  in  case  of  injury,  unless  such 
injury  is  occasioned  by  a  neglect  of  duty  posi- 
tively and  specifically  enjoined  upon  the  mu- 
nicipality by  statute.  The  risks  or  the  employ- 
ment assumed  by  them  are  sufficiently  numer- 
ous and  dangerous,  without  adding  thereto  the 
risk  of  defective  streets,  which  the  city  is  en- 
Joined  to  keep  in  repair.  As  to  such  streets, 
their  rights  are  no. greater  and  no  less  than 
those  of  any  other  person  having  a  right  to  use 
such  streets.  As  the  questions  of  defendant's 
negligence,  and  its  liability  under  the  statute, 
and  &e  contributory  negligence  of  the  plaintiff, 
were  properly  submitted  to  the  jury,  and  they 
having  found  those  questions  of  fact  in  favor 
of  the  plaintiff,  I  concur  in  affirming  the  judg- 
ment. 

Campbell,  J,,  dissenting: 

Plaintiff,  who  is  and  has  been  for  several 
years  in  the  employ  of  the  City  of  Detroit  in 
the  fire  department,  and  who  was  in  July,  1886, 
driver  of  one  of  the  steam  fire-engines,  drawn 
by  horses,  sued  the  City  of  Detroit  for  injuries 
received  while  driving  to  a  fire  on  the  6tu  day 
•of  that  month,  during  the  daytime.  The  ac- 
cident happened  on  Michigan  Avenue,  and  was 
•caused  by  a  fore  wheel  of  the  engine  jolting  in 
a  hole  in  the  pavement,  which  jarred  plaintiff, 
and  threw  him  against  a  part  of^^the  engine  that 
strained  and  injured  his  back.  The  injury 
turned  out  to  be  severe,  and  disabled  him  for 
a  time,  and  has  partially  disabled  him  ever 
sinccb  The  jury  rendered  a  verdict  of  $10,000, 
which  appears  to  be  a  very  heavy  one,  consid- 

•  ering  all  the  testimony,  but  which  we  need  not 
now  consider  separately. 

An  objection  is  made  that  plaintiff,  while 

•  employed  in  the  service  of  the  city,  assumed 
all  the  risks  of  his  emplovment,  and  t)iat  he 
cannot  recover  damages  for  injuries  received 
during  the  service,  and  in  the  course  of  his 
work;  and  in  this  connection  it  is  pointed  out 
that  provision  is  made  by  law  for  pensioning 
disabled  firemen,  which  is  not  done  in  the  case 

•of  any  other  persons  in  public  employment  un- 
der the  city.  The  plaintiff  had  been  kept  in 
service  ana  on  ful]  pay,  and  therefore  has  not 
been  pensioned  under  the  statute.  It  is  a  stat- 
ute passed  in  1885,  *'To  provide  for  the  retire- 
ment of  aged  and  disabled  firemen,  and  the 
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payment  of  pensions  to  the  wives  and  children 
of  deceased  firemen  killed  in  the  service  of  the 
City  of  Detroit,"  approved  June  16,  1885.  It 
authorizes  firemen,  who  since  1860  have  or 
shall  have  s9*ved  twenty-five  years,  to  be  placed 
on  the  retired  list  by  vote  oi  the  commission 
for  disability.  It  does  not  require,  although  it 
permits,  this  for  mere  length  of  service,  be- 
cause there  are  probably  a  good  many  who 
after  that  service  are  as  able  as  ever  to  serve 
and  to  earn  their  full  wages.  It  also  provides 
that  any  person  in  the  service  who  is  or  may 
be  thereafter  ''totally  disabled,  in  the  dischar^ 
of  his  duty,  as  such  fireman  for  duty,"  may  in 
like  manner  be  placed  on  the  list  of  retired 
firemen.  All  retired  firemen  are  to  receive 
during  their  lives  a  sum  equal  to  half  of  their 
salary  when  retired,  but  not  to  exceed  $450  per 
annum.  Provision  is  also  made  for  cases  of 
death.  Provision  is  also  made  for  cases  where 
persons  cease  to  be  entitled  to  pensions;  but  this 
probably  was  designed  to  reach  the  cases  of 
members  of  firemen's  families  who  by  reason 
of  marriage  or  passing  a  certain  age  (in  case 
of  infants)  have  no  further  claim.  Under  this 
statute  it  is  evident  that  the  fire  commission 
need  not  retire  a  fireman  of  any  age  who  is 
willing  to  continue  in  the  active  service,  if  they 
choose  to  keep  him  employed;  and  it  is  also 
clear  that  they  may  find  special  work  for  a  per- 
son not  able  to  do  all  kinds  of  service.  It  may 
be  an  object  to  the  fire  commission  to  retain  in 
active  employment  persons  who  will  be  useful, 
and  it  will  always  be  an  object  to  the  firemen 
to  get  full,  instead  of  reduced,  wages.  But, 
while  this  amount  of  discretion  is  left  to  the 
commission,  it  seems  to  us  that  the  object  of 
the  statute  is  to  secure  to  deserving  firemen  an 
absolute  right  to  go  upon  the  retired  list  after 
twenty-five  years'  gooo  service,  and  to  persona 
disabled  by  injuries  received  in  the  course  of 
duty  a  similar  rieht.  Upon  the  argument  we 
were  not  at  first  impressed  so  much  as  we  have 
been  since  by  the  claim  that  the  plaintiff  was 
injured  by  one  of  the  risks  whic^  were  inci- 
dent to  his  employment. 

It  appears  from  the  record  that  it  is  custom- 
ary for  the  steam  engines  to  follow  the  lead  of 
the  hose  cart  on  which  there  is  a  captain  or 
lieutenant  of  the  force.  The  city  government 
has  nothing  to  do  with  the  selection  of  these 
officers  or  of  the  firemen.  It  cannot  remove 
or  discipline  them.  They  are  under  the  exclu- 
sive orders  of  the  fire  commission.  When  a 
fire  breaks  out,  their  duty  is  to  go  to  the  place 
of  the  fire  as  speedily  as  they  can,  and  they 
must  ffo  in  the  way  the  officer  directs.  It  may, 
and  often  will,  happen  that  the  officer  know- 
ingly or  ignorantly  chooses  a  way  that  includes 
roads  out  of  repair,  and  having  places  incon- 
venient and  involving  some  risk  of  inj'ury.  A 
road  that  furnishes  letter  average  facilities  for 
rapid  running,  although  having  bad  spots  in 
it,  may  be  thought  better  for  his  purposes  than 
one  that,  although  safe  throughout,  lis  not  well 
adapted  to  high  speed  with  such  heavy  ma- 
chines. In  the  present  instance  it  appears  that 
the  pavement  on  Michigan  Avenue  was  known 
to  everybody  in  the  department  to  be  in  bad 
order  in  many  places,  and  in  such  a  way  that, 
while  rather  inconvenient  than  unsafe  for  ordi- 
nary travel  it  would  involve  mischief  almost 
inevitably  to  a  heavy  machine  run  rapidly  over 
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it,  and  not  slacked  at  the  rough  places.  With 
aU  of  the  defects,  it  was  probably  superior  to 
the  unpaved  streets  in  the  district  for  use  by 
heavy  eDgines,  -which  cannot  be  run  fast  over 
ordinary  natural  roads.  9 

It  is  the  duty  of  the  firemen  to  go  to  a  fire 
whatever  may  be  the  state  of  the  roads,  unless 
absolutely  impassable.  And  it  is  their  dut^  to 
obey  orders  in  the  road  chosen  by  their  superiors. 
They  do  not  lose  their  personality  so  far  as  to 
entitle  them  to  incur  risns  which  they  can  avoid 
by  the  use  of  their  common  sense,  and  ought 
to  avoid.  But  in  all  ordinary  occasions  they 
are  subject  to  orders,  and  bound  to  run  such 
risks  as  their  duty  involves.  The  law  is  not 
entirely  reasonable  or  entiiely  consistent  on  all 
subjects.  Where  made  bv  statute,  the  legisla- 
tive will  stands  in  lieu  of  reason;  and  courts 
are  not  infallible,  and  may  not  see  things  alike. 
But  it  is  the  g^eral  purpose  of  both  written 
and  unwritten  law  to  make  no  one  liable  who 
is  not  at  fault.  There  are  certainlv  exceptions 
in  practice  to  this  rule,  and  there  is  some  vica- 
rious responsibility  which  is  founded  on  8up< 
posed  policy,  which  does  not  strike  all  ^rsocs 
alike  in  its  reasonableness.  But  no  liability 
ought  to  be  extended  beyond  what  is  reason- 
able, except  in  pursuance  of  legal  rules  which 
to  that  extent  override  all  questions  of  reason. 

In  those  cases  of  employment  where  the  em- 
ployer does  not  have  much  personal  knowledge 
of  what  is  going  on  in  its  details,  the  rule  is 
very  genend  that  every  person  employed  as- 
sumes the  risk  that  others  employed  may  not 
alwajrs  do  their  duty.  There  has  been  some 
refining,  sometimes  becoming  rather  metaphys- 
ical, upon  the  subject  of  how  far  this  com- 
munity of  employment  extends,  and  who  are 
fellow-servants.  But  the  rule  as  laid  down  in 
the  best  sources  of  authority,  and  as  we  have 
usuidly  followed  it,  is  not  one  so  much  of  per- 
sonal as  of  occupational  risk.  There  is  no 
f oundiHion  for  any  doubt  of  the  rule  that  every 
person  must  accept  the  natural  risks  of  his  em- 
ployment. All  precedents  not  absolutely  bind- 
ing on  us  should  be  tested  by  their  conformity 
to  this  principle.  They  differ  more  or  less  on 
its  application  to  particular  cases  or  classes  of 
facts.  But  we  are  bound  to  keep  in  sight  the 
principle  itself. 

It  is  generally  understood  that  the  govern- 
ment and  its  agencies  of  all  grades  cannot 
properly  be  held  responsible  to  persons  in  its 
employment  who  suffer  injury  from  the  neg- 
lect of  any  public  body  or  agency.  There  is 
no  difference  in  principle  arising  out  of  the  rel- 
ative rank  of  the  agencies,  and  none  has  been 
generally  recognized,  although  there  may  be 
anomalous  decisions  on  this  as  on  other  sub- 
jects. There  are  some  very  safe  employments, 
and  some  very  perilous;  but  this  has  not  made 
any  difference.  While  governments  cannot  be 
sued,  they  generally  provide  in  some  way  to 
meet  such  obligations  as  but  for  their  official 
immunity  might  be  made  causes  of  action. 
Multitudes  of  cases  must  have  arisen  where 
persons  in  one  branch  of  service  have  been 
killed  or  injured  by  reason  of  the  wrong  or 
neglect  of  those  acting  in  other  branches,  but 
there  has  never  been  any  recognition  of  such  re- 
sponsibility. Soldiers  and  sailors  run  other 
nsks  than  those  from  the  enemy  or  from  ex- 
posure, or  from  other   soldiers  and  sailors. 
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Pensions  are  not  always  granted  as  liberally  aa 
they  might  be,  but  no  one  ever  beard  of  a  claim 
set  up  as  a  leg^l  claim  against  the  government 
for  damages  caused  by  official  neglect  or  mis- 
conduct There  is  no  governmental  agency, 
large  or  small,  which  does  not  have  occasion  at 
times  to  have  work  done  for  public  purposes,, 
or  which  does  not  have  different  classes  of  in- 
strumentalities working  separately  id  the  gen- 
eral service. 

The  Detroit  Fire  Department  is  a  public  in- 
strumentality intendea  to  secure  protection 
against  a  great  public  danger.  From  time  im- 
memorial municipalities  have  been  accustomed 
to  have  provision  made  against  fire,  and,  al- 
though fire  departments  have  sometimes  been 
made  up  ,of  volunteer  members,  their  public 
character  has  been  none  the  less  recognized. 
The  department,  in  whatever  manner  organ- 
ized, is  a  distinct  branch  of  the  public  service. 
In  the  case  of  the  City  of  Detroit  the  Legisla- 
ture have  seen  fit  to  remove  it  from  the  direct- 
control  of  the  city,  and  place  it  under  a  separ- 
ate commission,  ^verned  bylaw,  and  not  sub- 
ject at  all  in  the  immediate  government  of  the 
force  by  the  will  of  the  city  legislature.  Al- 
though in  a  certain  sense  it  is  sometimes  called 
a  city  agency,  yet  its  members  are  in  no  proper 
sense  city  agents,  in  the  usual  meaning  of 
agency.  Their  duties  are  not  powers  delegated 
by  the  city,  but  powers  conferred  by  the  law 
of  the  State.  They  relate  to  matters  which 
public  policy  requires  should  be.  placed  in  the 
list  of  municipal  officers,  and  which  are  often 
put  entirely  within  the  control  of  the  governing 
body  of  the  city.  But  they  are  of  such  import- 
ance that  the  immediate  control  has  been 
thought  proper  to  be  removed  from  the  other 
city  authorities. 

The  board  of  public  works  has  in  like  man- 
ner and  for  similiar  reasons  been  to  some  ex- 
tent removed  from  absolute  city  control. 

It  was  held  in  Detroit  v.  Blacky,  21  Mich. 
84.  that  in  the  absence  of  statutes  municipalities 
were  not  liable  for  the  mere  neglect  of  any  pub- 
lic officers  whose  duties  were  conferred  by  law, 
and  not  by  agency.  The  same  rule  had  been 
applied  in  other  cases  in  this  State,  and  a  dis- 
tinction had  existed  between  acts  done  for  the 
municipality  and  by  its  procurement  and  cases 
of  neglect  or  nonfeasance.  Within  a  few  years 
municipalities  have  been  made  liable  by  statute 
for  the  care  of  their  public  ways  in  some  cases, 
and  so  far  as  the  statute  goes  the  neglect  is  im- 
puted to  the  city  or  township  as  its  own  fault 
in  law.  The  statute  creating  this  liability  did 
so  by  expressly  subjecting  the  officers  to  the 
discretion  of  the  city  au^ority.  But  whether 
liable  or  not  to  thirdf  persons  for  neglect  of  any 
of  the  municipal  bodies,  it  has  never  been  sup- 
posed that  one  munici[)al  body  could  sue  the 
city  for  the  neglect  or  misconduct  of  another 
municipal  body  for  acts  or  neglect  which  af- 
fect the  interests  in  charge  of  either.  If,  for 
example,  an  engine  should  be  injured  by  the 
fault  of  any  of  the  several  departments  of  city 
affairs,  tbe'  fire  commission  could  not  sue  the 
city  for  it.  There  are  more  than  possibilities 
that  property  in  charge  of  any  of  the  local 
bodies  may  be  injured  by  the  action  of  the 
others.  A  neglect  of  the  water  board  may 
paralyze  the  fire  department,  as  the  firemen 
may  do  mischief  to  hydrants  and  water-pipes. 
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Streets  and  sidewalks  and  lamp-posts  have  of- 
ten been  injured  by  tbe  ranning  and  working 
of  engines  and  fire  apparatus.  Firemen  have 
been  killed  or  disabled  by  things  which  were 
due  more  or  less  to  municipal  negligence. 
This  is  the  first  instance  of  an  attempt  to  hold 
tbe  city  for  it.  These  instrumentalities  form 
but  one  aggregate,  and  their  relations  are  inti- 
mate and  mseparable.  Each,  and  the  members 
of  each,  while  acting  in  the  performance  of 
duty,  are  working  in  one  common  work. 
"Each  department  has  its  own  risks,  and  is 
bound,  as  far  as  may  be,  to  guard  against  them. 
The  duty  of  maintenance  of  public  works 
in  proper  condition,  where  they  are  for  pub- 
lic use,  is  for  the  benefit  and  convenience  of 
the  public,  and  not  for  that  of  the  corporation 
itself.  A  city  is  under  no  duty  to  itself  to  keep 
streets  in  order  for  its  own  agencies  or  depart- 
ments. The  object  of  the  statute  giving  dam- 
ages for  injuries  on  the  streets  was  meant  to 
protect  the  traveling  public,  and  not  the 
agencies  of  the  municipalitv.  While  acting  in 
tbe  course  of  duty,  each  fireman  is  identified 
with  his  department.  He  has  powers  and 
privileges  which  private  citizens  do  not  possess, 
and  he  is  bound  to  risks  which  others  are  not 
bound  to  run. 


The  undisputed  facts,  moreover,  show  that 
the  use  of  ordinary  care  would  have  prevented 
this  accident.  The  plaintiff  was  airiving  at 
such  a  speed  as  would  of  itself  make  it  impos- 
sible to  prevent  serious  mischief  from  encoun- 
tering any  defect  in  the  way,  and  this  defect 
was  so  obvious  that  it  could  not  possibly  have 
escaped  his  notice  if  he  had  kept  his  eyes  out 
on  the  road  he  was  driving  on.  Had  he  been 
driving  at  a  usual  rate,  the  accident  could  not 
have  occurred  without  the  grossest  negligence, 
and  could  not  have  done  much  mischief.  But 
it  would  be  going  beyond  all  reasoa  to  hold 
that,  if  any  liability  exists  in  favor  of  a  member 
of  ihe  fire  department  at  all,  the  statutory  lia- 
bility which  is  created  for  the  benefit  of  care- 
ful travelers  can  be  made  to  reach  cases  where 
the  furious  driving  is  in  itself  a  source  of  dan- 
ger on  any  highway,  and  would  render  any  ac- 
cident likely  to  bring  about  serious  results. 
The  judgment  should  be  reversed,  with  costs 
of  both  courts,  and,  as  plaintiff's  own  showing 
is  against  his  recovery,  no  new  trial  should  be 
granted. 

Sherwood,  Ch.  J,,  concurred  with  Camp- 
bell, J. 
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1.  A  court  of  equity  will  enfbrce  a  ver- 
l>al  prondse  made  by  a  father  to  a  son,  in  con- 
Head  notes  by  Grbbn,  J. 


"SifTB.— Equity  jurisdiction  to  enforte  verbal  eon- 
tracts  in  relation  to  land. 

Although  void  at  the  oommon  law,  verbal  con- 
tracts are  enforced  in  equity  if  free  from  over- 
reaching and  If  fair  in  all  respects.  Wiseman  v. 
Koper,  1  Cb.  Bepi  168:  Beckley  v.  Newland,  8  P. 
Wms.  188;  Hyde  ▼.  White,  5  81m.  624;  Lyde  v. 
Ifynn,  1  MyL  ft  K.  688 ;  Price  v.  Winston,  4  Munf . 
68 ;  8  Pom.  Eq.  Jur.  819. 

The  oontract  must  possess  all  the  elements  and 
features. necessary  to  tbe  specific  enforcement  of 
any  agreement  except  the  written  memorandum. 
Baton  V.  Whltaker,  18  Ck>nn.  2SS ;  Manly  v.  Howlett, 
56  ObL  M  ;  McDowell  v.  Lucas,  97  III.  489 ;  Barnes  v. 
Boston  ft  M.  R.  Go.  180  Mass.  888 ;  Oole  v.  Oole,  41  Md. 
301 :  Newton  v.  Swazey,  8  N.  H.  9 ;  Tllton  v.  Tllton, 
9N.H.886:  Sherman  v.  Scott,  S7  Hun,  381;  Wharton 
T.  Stoutenburgh,  86  N.  J.  Eq.  266 ;  Freeman  v.  Free- 
man, 48  N.  Y.  84;  Hall  v.  Whlttier,  10  B.  L  680; 
Lowry  v.  Buffington.  6  W.  Ya.  S49. 

It  should  be  established  by  competent  proof,  to 
be  clear,  definite  and  unequivocal  in  all  its  terms. 
Richmond  v.  Foote,  8  Lans.  248. 

Where  land  or  any  estate  therein  is  the  subject  of 
the  agreement,  the  equitable  jurisdiction  attaches. 
Duff  V.  Fisher,  16  Gal.  .376;  Kirksey  v.  Fike,  27  Ala. 
888:  Barnes  v.  Barnes,  66  N.  C  261;  Blanchard  v. 
Detroit,  L.  ft  L.  M.  R.  Co.  81  Mich.  48. 

Bo  of  contracts  concerning  lands  in  another  State 
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slderation  of  love  and  affection,  to  give  him  land, 
and  make  him  a  deed  therefor,  if  the  son,  Induced 
by  such  promise,  has  taken  possession  of  the  land 
and  expended  on  it  labor  and  money  in  improve* 
ments. 

8.  But  If;  'When  such  aflit  -wtM  made*  the 

father  required  the  son,  in  a  given  time,  to  put 
spedfled  improvements  on  the  land,  such  require* 
ments  would  beiregarded  as  a  condition  precedent 
to  the  right  of  the  son  to  demand  a  deed :  and  the 


(Sutphen  v.  Fowler,  9  Paige,  280 ;  Davis  v.  Parker, 
14  Allen,  94 ;  Brown  v.  J^esmond,  100  Mass.  287) ;  so 
of  bonds  to  convey  (Bwlns  v.  Gordon,  49  N.  H.  444) ; 
or  contracts  for  mortgages  (De  Pierres  v.  Thorn,  4 
Bosw.  266;  City  F.  Ins.  Co.  v.  Olmsted,  88  Conn.  476; 
St.  Paul  Dlv.  Sons  of  Temp.  v.  Brown,  11  Minn.  858 ; 
McCUntock  v.  Lalng,  22  Mich.  212;  Dean  v.  Ander- 
son,  84  N.  J.  Eq.  496) ;  or  contracts  to  give  or  renew 
a  lease.  Clark  v.  Clark,  49  CaL  686 ;  Switzer  v.  Gard- 
ner, 41  Mich.  164;  Phillips  v.  Thompson,  1  Johns. 
Ch.181. 

But  relief  demanded  after  a  long  lapse  of  time 
with  no  explanation  of  the  delay,  or  after  gross 
laches,  will  be  denied.  Beers  v.  fiendrlokson,  6 
Robt .  79 ;  Tufts  v.  Tufts,  8  Wood,  ft  M.  608. 

Remedy  for  the  breach  must  be  exctusiveiy  in  equity. 

On  a  parol  contract  to  transfer  land,wbere  he  who 
has  performed  cannot  be  replaced  in  his  original 
position,  or  be  adequately  compensated  for  the  In- 
jury he  has  suffered,  equity  will  decree  the  specific 
execution  of  the  contract.  The  foundation  of  this 
doctrine  is  the  prevention  of  fraud  upon  him  who 
performs,  and,  wherever  applied,  the  elements  of 
constructive  fraud  will  be  found  to  exist ;  but  when 
these  elements  are  absent,  equity  will  refuse  to  in-, 
terf  ere.  Richmond  v.  Foote,  8  Lans.  261 ;  Gilbert  v. 
East  Newark  Co.  12  N.  J.  Eq.  180 ;  Brewer  v.  Wilson, 
17  N.  J.  Eq.  180 ;  Cooper  v.  Carlisle,  Id.  629 ;  Green  v. 


See  also  7  L.  R.  A.  87 ;  10  L.  R.  A.  763 ;  25  L.  R.  A.  207. 
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aon,  before  he  could  acquire  Buch  deed,  would 
have  to  prove  that  he  put  on  the  land,  in  the  time 
Bpecifled,  the  speoifled  improvements. 

3*  When  the  donor  (the  Ikther)  has  put 
the  donee  (the  son)  in  jpooi^ssion  olTthe 
land,  and  the  donee  has  fulfllled  the  oondltiona 
precedent  attached  to  his  gift,  and,  by  improve- 
ments on  the  land,  acquired  the  equitable  title 
to  it,  a  court  of  equity  will  regard  the  donor 
as  trustee  for  the  donee;  and  the  possession  of  the 
4onee,  of  itself,  conveys  notice  to  the  world  of 
his  equitable  title,  and  of  his  zi^rht  to  the  legal 
title. 

4«  But  ifthe  donor  aellsthis  land*  and  the 

legal  title  passes  into  the  hands  of  persons  who 
are  purchasers  for  valuable  consideration,  with- 
out any  actual  notice  of  the  donee*s  equity,  and 
knowlnff  that  the  donor  has  parted  with  the  legal 
title,— if  the  donee,  instead  of  promptly  assertinff 
his  rlerht  to  demand  the  legal  title  to  the  land,  de- 
lays the  assertion  of  such  demand  for  nineteen 
years,  and  until  after  the  death  of  the  donor  and 
of  all  others  present  when  the  verbal  gift  was 
made,  a  court  of  equity  will  not  enforce  the 
making  of  the  legal  title  to  such  land  to  such  do- 
nee, because  of  his  laches. 

6.  In  such  cggOf  even  if  the  rights  of  a  third 
person  had  not  intervened,  a  court  of  equity,  if  a 
.  suit  to  compel  the  donor  to  convey  the  legal  title 
'  to  the  donee  was  not  instituted  for  thirty-one 
years,  would  not  grant  relief,  if  there  was  any 
trouble  about  the  terms  of  the  agreement  or 
the  conditions  on  which  the  deed  was  to  be  made 
by  the  father  to  the  son. 

(June  28, 1889.) 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  of  Braxton  County,  in  favor 
of  complainant  in  a  suit  for  the  spedflc  en- 

Blohards,  28  N.  J.  Eq.  83:  Dean  v.  Andersoai  84  N. 
J.  Eq.  600;  SuUivan  v.  O'Seal,  06  Tex.  438. 

The  contract  will  be  enforced  where  the  party 
cannot  be  restored  to  all  his  rights  by  an  action  at 
law.   Morrill  v.  Oooper,  66  Barb.  618. 

The  contract  must  be  so  far  performed  that  dam- 
ages would  be  inadequate  on  its  breach.  Brinser  v. 
Anderson  (Pa.),  10  Oent.  Bep.  776, 20  W.  N.  C.  606. 

In  the  case  of  special  contract,  jurisdiction  will 
be  exercised  wherever  the  legal  remedy  is  inad- 
equate, as  an  agreement  io  credit  the  value  of 
property  on  a  Judgment  (Apperson  v.  Gogin,  8 IIL 
App.  48) ;  or  to  cancel  a  Judgment  (Reilley  v.  Bob- 
erts,  84  N.  J.  £q.  2W) ;  or  to  compromise  and  dis- 
charge a  Judgment  (Shields  v.  Whttaker,  82  N.  C. 
0.6) ;  or  to  pay  off  or  discharge  a  mortgage.  Ben- 
nett v.  Abrams,  41  Barb.  619;  Stark  v.  Wilder,  36 
Vt.  752;  Howe  v.  Nickerson,  14  Allen,  400;  Weir  v. 
Hundell,  8  Brewst  604 ;  Barkley  v.  Barkley,  14  Rich. 
Bq.12. 

Theory  of  growndfor  r€Lief, 

The  theory  upon  which  equity  proceeds  in  admin- 
istering its  specific  relief  is  that,  the  defendant 
having  permitted  the  plaintiff  to  treat  the  agree- 
ment as  binding,  and  to  do  positive  acts  based  upon 
guch  assumption,  it  would  be  a  fraud  in  him  to  re- 
pudiate his  undertaking,  and  to  set  up  the  statute 
as  an  obstacle  in  the  way  of  its  completion.  Buck- 
master  V.  Harrop,  7  Yes.  Jr.  841, 846 ;  Mundy  v.  Jol- 
Uffe,  6  Myl.  ft  dr.  177 ;  London  ft  B.  B.  Go.  v.  Winter, 
Oraig  ft  Ph.  67 ;  Earl  of  Undsey  ▼.  Oreat  Northern 
£.  Go.  10  Hare,  664, 700;  Kirk  v.  Ouardlansof  Poor 
of  Bromley  Union,  t  PhilL  Cb.  640 ;  Gough  v.  Crane, 
8  Md.  CAi.  119 ;  Crane  v.  Oough,  4  Md.  816 ;  Phillips  v. 
Thompson,  1  Johns.  Ch.  181. 

When  a  contract  would  be  a  fnmd.  Hobbs  ▼. 
Wetherwaz,  88  How.  Pr.  800 ;  Ifalins  v.  Brown,  4  N. 
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f oreement  of  a  verbal  gift  of  land,  and  for  other 
equitable  relief.    Bninei. 

Statement  by  Green*  J,: 

This  was  a  cbanoerv  suit,  brought  Septem- 
ber 18, 1887,  in  the  Circuit  Court  of  Braxton 
County.  The  bill  was  filed  at  October  Rules, 
1887,  and  it  alleged  that  the  plaintifT,  L.  M. 
Frame,  was  the  son  of  William  B.  Frame,  de- 
ceased, who  was  a  former  resident  in  said 
county;  that  the  plaintiil  Uved  with  his  father, 
and  worked,  aided,  and  assisted  him  on  his 
ifsm,  till  the  plaintiff  married,  on  May  1, 1855; 
that  the  said  lather  owned  seven  or  eight  dif- 
ferent tracts  of  land  in  said  county,  ana,  being 
desirous  of  compensating  the  plamtiff  for  his 
services  uid  of  starting  him  in  life,  proposed 
to  him,  if  he  would  go  upon  a  certain  tract  of 
land  situated  on  the  south  side  of  Elk  River, 
about  one  mile  from  Frame's  Mill,  in  said 
county, — containing  100  acres. — and  cultivate 
and  improve  the  same,  that  he  would  give  him 
said  land,  and  make  him  a  deed  therefor. 
This  tract  was  granted  to  said  William  B. 
Frame  by  the  Commonwealth  of  Virginia,  by 
patent  dated  September  30,  1846,  a  copy  of 
which  1b  filed  with  the  bill,  and  shows  the 
metes  and  bounds  of  this  tract  That  the  plain- 
tiff accepted  the  proposition,  and,  on  or  about 
May  12, 1865,  moved  upon  said  tract  of  land, 
ana  has  ever  since  lived  upon  said  land,  claim- 
ing, as  the  bill  says,  and  holding  the  same  ad- 
versely to  all  the  world;  and  further  alleged 
that  the  plaintiff's  possession  has  been  open, 
notorious,  and  ezdiisive  from  that  day  to  this, 
—a  period  over  thirty-two  years, — ^and  he  still 
owns,  possesses,  and  claims  the  same. 

Y.  408;  Bennett  v.  Abrams,  41  Barb.  819;  Byan  v. 
Dox,  84  N.  Y.  807 ;  Rathbun  v.  Rathbun,  8  Barb.  86 ; 
Btory,  Eq.  Jar.  §  760 ;  Brown  v.  Hoasr*  86  Minn.  878 ; 
Bums  V.  Daggett,  8  New  Bng.  Rep.  148, 141  Mass. 
868;  Wallace  v.  Long,  8  West.  Bep.  870, 106  Ind.  6B8. 

The  wrong  or  injustice  must  have  ensued  through 
faith  In  the  oral  agreement  on  which  the  latter  has 
acted,  and  in  faith  whereof  he  has  placed  himself  in 
a  situation  In  which  he  must  suffer  wrong  and  in- 
justice (Dodge  V.  Wellman.  43  How.  Pr.  481, 1  Abb. 
App.  Dec.  S18;  Brown  v.  Lynch,  1  Paige,  147; 
Hodges  V.  Tennessee,  IL  ft  F.  Ins.  Go.  8  N.  Y.  416 ; 
Despard  v.  Walbridge,  16  N.  Y.  874 ;  Byan  v.  Dox,  34 
N.  Y.  807 ;  2  Story,  Eq.  Jur.  6  760 ;  Dygert  v.  Remer- 
schnlder,  8S  N.  Y.SU;  Pope  v.  O'Hara,  48  N.  Y.  488; 
Lowry  V.  Tew,  8  Barb.  Oh.  407, 6  N.  Y.  Cb.  L.  ed.9G8) : 
as  where  ooe  party  has  executed  his  contract  on  his 
part  in  the  faith  and  confidence  that  the  other 
party  would  do  the  same.  Murray  v.  Jayne,  8  Barb. 
818 ;  Lowry  v.  Tew,  8  Barb.  Ch.  407 ;  Ryan  v.  Dox,  84 
N.Y.81& 

Relief  is  granted  on  the  ground  of  fraud.  In  re- 
sisting completion  of  the  agreementi  Haielton  v. 
Putnam,  8  Pinn.  107, 8  Chand.  117. 

TThflre  eovttraet /uUy  p«rf ornied  hv  one  ixifty. 

Where  the  oral  conltuct  Is  performed  by  one 
party,  and  Che  performance  is  accepted,  the  ac- 
ceptor is  estopped  to  plead  the  statute.  Walker  t. 
Wilmington,  0.  ft  A.  R.  Co.  26  8.  a  80;  McClure  v. 
Otrlch,  6  West.  Bep.  66, 118  lU.  880. 

Oontraots  fuUy  performed  on  one  side  are  not 
within  the  operation  of  the  statute.  See  Sadden  v. 
Rosenbaum  <Va.),  8  L.  R.  A.  838,  note;  Simmons  T. 
Headlee,  18  West.  Rep.  283,  M  Mo.  482 ;  MoOasland  v. 
JCtna  L.  Ins.  Co.  6  West.  Rep.  274, 108  Ihd.  406 ;  Sett 
v.CordeIl,46Mo.846. 

Performance  and  aooeptanee  of  petlftiwMinfle  an 
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Some  yean  after  the  plaintiff  moved  upon 
aaid  tract  of  land,  his  father  became  the  surety 
of  one  A.  W.  Wilson,  on  a  constable's  bond, 
in  the  montii  of  May,  1868.  Being  apprehen- 
■hre  that  he  might  be  made  liable,  fy  reason  of 
SQch  suretyship,  for  the  default  of  said  Wilson, 
he  determined  to  convey  all  of  his  lands  to  his 
two  sons,  John  H.  Frame  and  Thomas  J. 
Frame;  and  acoordinaly,  by  deed  bearine  date 
the  26th  of  May,  1868,-— a  copy  of  which  was 
filed  with  the  bUl,— he  conveyed  to  his  said 
two  sons  seven  different  tracts  of  land,  one  of 
the  said  tracts  being  the  same  tract  which  thir- 
teen years  previoi^y  he  had  granted  to  the 
plaintiff,  and  placed  him  in  possession  of. 
Why  his  father,  William  B.  Frame,  included 
the  plaintiff's  tract  of  land  in  said  conveyance, 
the  plaintiff  is  not  advised. 

"Certain  it  is  that  it  was  never  intended 
by  his  father  or  by^  his  brothers  to  deprive 
him  of  the  ownership  or  possession  of  said 
tract  of  land,  even  if  they  could  legally  have 
done  so.  His  said  brothers  well  knew  all  the 
facts  in  relation  to  the  agreement  under  which 
he  went  into  possession  of  said  land;  well  knew 
his  long  possession,  improvement,  and  cultiva- 
tion of  the  same,  and  well  knew  he  was  enti- 
tled to  a  deed  therefor.  In  fact,  thev  never 
disputed  the  plaintiff's  right  to  said  land,  never 
attempted  to  oust  him  from  the  possession 
tiiereof ,  never  set  up  any  claim  thereto,  nor  did 
any  act  in  the  least  tending  to  assert  a  claim 
thereto,  except  as  hereinafter  stated.  The  char- 
acter of  said  conveyance  was  well  understood 
by  the  said  William  B.  Frame  and  his  said  two 
8QD8,  the  said  William  B.  Frame  remaining  in 
possession  of  said  lands,  except  the  tract  sold 


to  the  plaintiff,  until  his  death,  and  paying 
taxes  thereon,  except  the  tract  owned  by  the 
plaintiff,  the  taxes  upon  which  were  paid  by  the 
said  plaintiff.  It  was  not  until  July,  1886,  that 
either  of  said  brothers  did  any  act  which  in  the 
slightest  asserted  any  claim  to  the  plaintiff's 
land. 

*  *0n  the  1  St  day  of  July,  1886,  John  H .  Frame, 
by  deed  of  that  date,  conveyed  an  undivided 
half  of  five  of  said  tracts  of  land,  including  the 
tract  owned  by  the  plaintiff,  to  George  (^ad, 
trustee,  to  secure  to  Jelenko  &  Bro.  the  sum  of 
$483.64,  evidenced  by  a  negotiable  note  of  that 
date  and  payable  six  months  after  date,  also  to 
secure  to  Jelenko  <&  Loeb  the  sum  of  $536.54, 
evidenced  by  note  of  that  date,  payable  six 
months  after  date,  with  provision  that  upon 
default  of  payment  of  said  notes,  or  either  of 
them,  said  trustee  should,  upon  request  of  the 
holder  of  said  notes  or  either  of  them,  sell  the 
said  undivided  half  of  said  land  according  to 
law,  for  cash.  A  copy  of  said  deed  is  here 
filed  as  part  hereof,  marked  'Exhibit  No.  8.' 

"The  firm  of  Jelenko  &  Bro.  is  composed  of 
the  defendants  Jacob  Jelenko  and  Gustavus 
Jelenko,  and  the  firm  of  Jelenko  &  Loeb  is 
composed  of  tiie  defendants  William  Jelenko 
and  Charles  Loeb.  At  the  time  of  the  convey- 
ance by  John  H.  Frame  to  said  George  Goaa, 
trustee,  the  plaintiff  was  still  in  the  open,  no- 
torious, and  exclusive  possession  of  said  100 
acres  of  land,  and  by  law  the  said  George 
Gk)ad  and  Jacob  Jelenko  and  Gustavus  Jelenko 
and  William  Jelenko  and  Charles  Loeb  had 
constructive  notice  of  the  rights  of  the  plaintiff 
to  said  100  acres  of  land,  and  his  ownership 
thereof,  and,  in  addition  thereto,  had  actual 


answer  to  the  statute.  Swain  v.  Seamens,  76  XT. 
&  9  Wall.  254  (19  L.  ed.  664). 

AgreemeDts  carried  into  execution  on  one  part, 
where  the  acts  are  done  with  a  view  to  the  agree- 
ment  claimed,  are  not  within  the  statute.  2  Reed, 
Stat.  Fr.  fi  804. 

Many  authorities  sustain  this  position,  but  there 
Is  some  conflict.  Wolke  v.  Fleming,  1  West.  Bep. 
10B,  IQB  Ind.105;  Schmitz  v.Lauferty,  29  lnd.400; 
Grelghton  v.  Sandeis,  89  111.  548. 

The  acts  performed  must  be  with  reference  to  the 
contract.    Clark  v.  Clark,  11  >Ve8t.  Kep.  896, 122  IlL 


The  party  must  make  out  by  dear  and  satisfac- 
tory proof  the  existence  of  the  contract  as  laid  in 
his  bill,  and  the  act  of  performance  must  be  of  the 
identical  contract  set  up  by  him.  Phillips  v. 
Thompson,  1  Johns.  Ch.  181. 

The  contract  set  up  in  the  answer  is  not  sufficient 
to  take  the  case  out  of  the  statute  where  it  does  not 
correspond  with  that  alleged  in  the  complaint. 
Morrill  V.  Cooper,  65  Barb.  616 ;  Harris  v.  Knicker- 
backer,  5  Wend.  688 ;  Haight  v.  Child,  84  Barb.  186 ; 
Jervls  V.  Smith,  Hoflm.  Ch.  470,  6  N.  Y.  Ch.  L.  ed. 
1212. 

The  law  is  founded  in  reason  and  common  sense, 
and  requiree  the  performance  of  no  nseless  acts  to 
make  the  sale  valid.  Winters  v.  Cherry,  78  Mo.  344 ; 
Webb  V.  Tou^,  4  West.  Bep.  406, 86  .Mo.  &9L 

Performance,  cLcts  of. 

An  oral  contract  followed  by  part  payment  and 
the  taking  of  possession  may  be  enforced.  Lipp  v. 
Hiint^  25  Neb.  91;  Wlnohell  v.Winchell,  1  Cent.  Bep. 
285, 100  N.Y.  160;  Merithew  v.  Andrews,  44  Barb.  206; 
Malins  v.  Brown,  4  N.  T.  403;  Story,  Eg.  Jur.  fi  761. 

The  contract  wlU  be  enforced  where  part  pay- 
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ment  is  made  and  tender  of  security^f  or  the  balance. 
Throckmorton  v.  Davidson,  68  Iowa,  643;  Stem  v. 
Nysonger,  69  Iowa,  512. 

Where  vendee  has  been  allowed  to  occupy,  make 
improvements,  etc.,  'and  has  paid  the  purchase 
money,  the  contract  may  be  enforced.  Wlnohell  v. 
Winchell,  supra. 

Payment,  possession,  and  improvements  made, 
take  the  contract  out  of  the  operation  of  the  stat- 
ute. Harrison  v.  Polar  Star  Lodge,  8  West.  Bep. 
476, 116 I1L  279;  HoUis  v.  Burgess,  87  Kan.  ^05. 

Where  more  than  half  the  purchase  price  was 
paid,  and  possession  continued  in  vendee,  and  val- 
uable improvements  were  made  with  consent  of  the 
seller,  vendee  was  entitled  to  a  decree.  Ahl  v* 
Johnson,  61  XT.  S.  20  How.  5U  (16  L.  ed.  1005). 

Part  performance.  ^ 

Verbal  contracts  Invalid  by  the  Statute  of  Frauds, 
but  which  are  partly  performed,  will  be  enforced 
in  equity.  Gough  v.  Crane,  3  Md.  Ch.  119;  Newton 
V.  Swazey,  8  N,  H.  9;  Eaton  v.  Whitaker,  18  Conn. 
222;  HaU  v.  Whittier,  10  B.  I.  580;  Cole  v.  Cole.  41 
Md.  301;  Ford  v.  Finney,  35  Ga.  258 ;  Gregg  v.  Ham- 
ilton, 12  Kan.  333;  McDowell  v.  Lucas.  97  111.  489; 
Wallace  v.  Bappleyc,  103  111.  229;  Littlefleld  v.  LitUe- 
jleld,  61  Wis.  23;  Feusier  v.  Sneath,  3  Nev.  120;  Hiatt 
V.  Williams,  72  Mo.  214:  Manly  v.  Hewlett,  55Cal.94; 
Hanlon  v.  Wilson,  10  Neb.  138;  Jamison  v.  Dimock, 
95  Pa.  62;  Barnes  v.  Boston  &  M.  B.  Co.  130  Mass. 
888. 

The  acts  of  part  performance  should  dearly  ap- 
pear to  be  done  solely  with  a  view  to  the  agreement 
being  performed.  Wheeler  v.  Beynolds,  66  N.  T. 
282;  Harris  v.  Knlckerbacker,  5  Wend.  660. 

The  verbal  contract  which  is  part  performed 
must  be  such  that  the  court  would  decree  its  spe- 


826 


WtsT  Virginia  SipiiioiE  Court  op  Appeals. 


JUSE, 


notice  of  such  right  and  owaership.  Tbat  on 
the  22d  day  of  August,  1877,  the  said  John  H. 
Frame  having  made  default  in  the  payment  of 
said  notes,  the  snid  George  Goad,  as  trustee, 
sold  the  said  undivided  one  half  of  said  flye 
tracts  of  land, including  the  plaintiff's  tract  of  100 
acres,  at  public  auction,  to  the  highest  bidder, 
at  which  sale  the  said  defendant  Charles  Loeb 
became  the  purchaser  of  said  undivided  one 
half  of  said  five  tracts  of  land,  including  the 
land  of  plaintiff,  at  the  price  of  $700.  That 
the  said  Geor^  Goad  is  about  to  convey  the 
same  to  the  said  Loeb  by  a  deed  as  such  trus- 
tee. The  plaintiff  says  that  the  said  deed  from 
William  B.  Frame  to  his  sons  Thomas  J.  and 
John  H.  Frame,  and  the  trust  deed  from  the 
sfldd  John  H.  Frame  to  the  said  Goa  consti- 
tute a  cloud  upon  the  title  of  the  plaintiff  to  said 
100  acres  of  land;  and  the  deea  from  Goad  to 
Loeb,  when  made,  will  still  further  cloud  his 
title.  He  is  advised  that  he  has  a  right  to  have 
said  cloud  removed,  and  to  have  specific  execu- 
tion of  his  said  contract,  made  with  his  said  fa- 
ther, and  the  legal  title  to  said  land  conveyed  to 
him.  He  therefore  asks  that  said  contract  be 
specifically  executed ;  that  the  said  George 
Goad  be  restrained  and  enjoined  from  convey- 
ing the  undivided  one  half  of  said  100  acres  to 
the  said  Charles  Loeb;  that  the  said  John  H. 
Frame,  Thomas  J.  Frame,  George  Gk)ad,  and 
the  parties  secured  by  said  deed  of  trust,  be 
held  to  have  no  interest  in  said  100  acres  of 
land;  that  the  clouds  arising  from  the  convers- 
ance hereinbefore  set  out  be  removed  by  this 


honorable  court;  that  the  said  John  H.  Frame, 
Thomas  J.  Frame,  and  €}eorge  Goad  be  re- 
quired to  unite  in  a  deed  conveying  said  100 
acres  of  land  to  the  plaintiff;  and  that  he  have 
such  other,  further  and  general  relief  as  the 
court  may  see  fit  to  grant. 

The  partis  defendant  to  this  bill  were  the 
plaintiff's  said  two  brothera,  and  the  trustee 
George  Goad,  and  said  two  firms  secured  by 
said  deed  of  trust,  and  Charles  Loeb,  the  pur- 
chaser of  this  tract  of  land  at  the  public  sale 
under  the  deed  of  trust.  The  exhibits  referred 
to  in  the  bill  were  aU  filed  with  it.  The  fol- 
lowing is  the  answer  of  Thomas  J.  Frame,  filed 
Decembers,  1887 

"To  the  Hon.  Henry  Brannon,  etc.: 

"Defendant,  for  answer  to  said  bill,  says  tbat 
he  does  not  desire  to  controvert  the  right  of  the 
said  L.  M.  Frame  to  have  specific  execution  of 
his  contract,  as  set  out  in  said  bill,  and  he  here 
tendera  a  deed  for  all  his  right,  title  and  inter- 
est in  the  said  100-acre  tract  of  land,  and,  hav- 
ing answered,  asks  to  be  hence  dismissed,  with 
his  costs. 

"Thomas  J.  Frame." 

The  deed  referred  to  in  this  answer  was  filed 
with  this  answer,  and  thereupon  this  order  was 
made:  "Thomas  J.  Frame  this  day  filed  bis 
answer  to  plaintiff's  bill,  to  which  the  plaintiff 
replies  generally,  and  the  said  Thomas  J. 
Frame,  having  by  his  answer  tendered  a  deed 
for  all  his  right,  title,  and  interest  in  the  tract 
of  100  acres  of  land  in  the  bill  mentioned, 
which  deed  is  accepted  by  the  plaintiff,  it  is  or- 


oiflc  enforcement  if  it  were  in  writingr.  Kirk  v. 
Ouiirdlans  of  Poor  of  Bromley  ITnlou,  2  PhiU.  Ch. 
640:  8  Pom.  Eq.  Jur.  819. 

Where  the  agreement  has  been  partially  executed 
In  a  material  pcu't,  it  may  be  enforced.  Leeds  v. 
Penrose  (N.  J.)  6  Cent  Bep.  645;  MoClure  y.  Otrioh, 
6  West.  Bep.  65,  llfi  IlL  320. 

Where  a  party,  relying  upon  the  terms  of  a  parol 
contract  for  the  conveyance  of  land,  goes  into  pos- 
sesslon  of  the  land  and  makes  valuable  improve- 
ments thereon,  and  occupies  the  premises  continu- 
ously, it  is  such  a  part  peiformanceof  the  contract 
as  takes  it  out  of  the  operation  of  the  Statute  of 
Frauds,  and  a  court  of  equity  has  power  to  enforce 
the  contract.  Arguello  v.  Bdinger,  10  OaL  160; 
Downey  v.  Hotohkiss,  2  Day,  225;  Hawkins  v.  Hunt, 
U  HI.  42;  Puttman  v.  Haitey,  24  Iowa,  425;  Kidder 
v.  Barr,  85  N.  H.  286;  Johnson  v.  HubbelU  10  N.  J. 
Bq.  882;  Byre  v.  Eyre,  19  N.  J.  Eq.  108;  Kay  v.  Wat- 
son, 17  Ohio,  27;  Wilde  v.  Fox,  1  Band.  166;  Wat. 
Spec.  Perf  .  §  257. 

The  doctrine  is  applied  to  a  parol  lease  of  land  for 
a  longer  period  than  one  year,  in  Wallace  v.  Scog- 
glns,  17  Or.  476. 

The  doctrine  of  part  performance  is  not  to  be  ex- 
tended to  new  cases  which  do  not  come  dearly 
within  the  equitable  principle  of  previous  decisions. 
Gangwer  v.  Fry,  17  Pa.  481;  Bathbun  v.  Bathbun,  6 
Barb.  106;  German  v.  Hachin,  6  Paige,  298:  Hill  v. 
Meyers,  48  Pa.  172;  Story,  Eq.  Jur.  68  765. 766. 

PaymefiU  dUme  not  Bufficient, 

Payment  alone,  as  it  admits  of  direct  compensa- 
tion, does  not  take  the  contract  out  of  the  opera- 
tion of  the  statute.  Galway  v.  Shields,  66  Mo.  314; 
Charpiot  v.  Slfireraon,  25  Mo.  63;  Bhodes  v.  Bhodes, 
8  Sandf .  Ch.  284;  Duff  v.  Hopkins,  88  Fed.  Bep.  609. 

But  in  Iowa  pasrment  of  tiie  purchase  money  is 
held  sufiBcient  to  take  the  contract  out  of  the  stat- 
ute. Stem  v.  Nysonger,  09  Iowa,  512;  Throckmorton 
y.  Davidson,  68  Iowa,  648. 

-5  L.  R.  A. 


But  compare  Green  v.  Groves,!?  West.  Bep.  914, 
109  Ind.  619,  and  WaUace  v.  Long,  3  West.  Hep.  870, 
106Ind.682. 

TaMng  possession,  an  act  of  performance. 

The  taking  of  open,'actual  possession  of  the  prem- 
ises by  the  vendee,  with  the  assent  of  the  vendor, 
pursuant  to,  and  in  execution  of,  an  agreement  for 
their  sale,  has  always  been  considered  an  act  of  per- 
formance. Woodbury  v.  Gardner,  77  Me.  7L:  Mor- 
phett  v.  Jones,  1  Swanst.  181 ;  Potter  v.  Jacobs,  111 
Mass.  82. 87;  Wharton  v.  Stoutenburgh,  85  N.  J.  Bq. 
206;  Parkhurst  v.  Van  Oortlandt,  1  Johns.  Ch.274, 
nott;  Hinchman  y.  Lincoln,  124  U.  8. 88  (81 L.  ed.  887). 

The  possession  must  be  taken  in  pursuance  of  the 
contract  and  with  reference  thereto.  Birkbeok  v. 
Kelly  <Pa.)  7  Gent.  Bep.  800;  Green  v.  Groves,  7  West. 
Bep.  914, 100  Ind.  619. 

Conveyance  and  delivery  of  possession  constitute 
part  performance.  Waldron  v.  Laird,  8  West.  Bep. 
200, 65  Mich.  287;  Kennemore  y.  Kennemore,  26  S.  C. 
25L 

Possession  and  a  fuU  performance  take  the  con- 
tract out  of  the  operation  of  the  statute.  Wall  y. 
Kellogg,  16  N.  Y.  888;  Byan  y.  Dox,  84  N.  T.  81B: 
Parkhurst  v.  Van  Gortland,  14  Johns.  16, 85;  Lowry 
v.  Tew,  8  Barb.  Gh.  407, 6  N.  Y.  Ch.  L.  ed.  062;  Mastin 
v.  Grimes,  4  West  Bep.  877, 88  Mo.  478. 

So  taking  poflsesBion,  accompanied  with  other  acta 
which  cannot  be  recalled,  so  as  to  place  the  party 
taking  poflsesBion  in  the  same  situation  that  he  was 
in  before,  takes  the  contract  out  of  the  statute. 
Miller  V.  Bail,  64  N.  Y.292;  Haven  v.  Daly,  9  Jones 
ft  S.  851;  Freeman  v.  Freeman,  48  N.  Y.  84;  Bich- 
mond  V.  Foote,  8  Lans.  249. 

But  one  m  possession  as  a  tenant,  at  the  time  of 
the  contract,  cannot  rely  on  his  possesBion  to  take 
the  contract  out  of  the  operation  of  the  statute. 
Becknagle  v.  Schmaltz,  72  Iowa,  63. 

For  possession  at  the  time  of  sale  defeats  his  title. 
Birkbeck  v.  Kelly  (Pa.)  7  Cent.  Rep.  800. 
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•deied  that  this  cause  be  dismissed  as  to  the  said 
Thomas  J.  Frame,  but  be  retained  for  further 
proceedings  against  the  other  defendants;  and 
said  L.  M.  FrSooe  hath  leave  to  withdraw  said 
4e«d  from  the  papers  of  this  cause." 

At  the  October  Rules,  1887,  all  the  other  de- 
fendants other  than  John  H.  Frame  filed  their 
loint  and  several  answers,  which  were  as  fol- 
lows: "These  defendants,  for  answer  to  said 
bill,  say  tiiat  it  is  true,  as  alleged  in  the  plain- 
tiff's said  bill,  that  defendants  Jelenko  &  Bro. 
and  Jelenko  &  Loeb  were  creditors  of  John  H. 
Frame  in  Uie  sums  and  at  the  times  set  out  in 
the  plaintiff's  bill,  respectively,  and  for  which 
the  said  John  H.  Frame,  in  order  to  secure 

them  in  their  respective  sums  6n  the 

day  of ,  188-,  conveyed  to  the  defendant 

George  Qoad,  trustee,  his  undivided  half  Inter- 
-est  in  the  five  tracts  of  land  in  the  plaintiff's 
bill  mentioned,  situated  on  Elk  River,  near 
Frame's  Mill,  in  Braxton  County,  among  which 
was  a  tract  containing  100  acres,  claimed  bj 
plaintiff  in  his  bill  filed  in  this  cause.  It  is 
also  true  that  the  said  undivided  half  interests 
in  the  said  five  tracts  of  land  conveyed  to  the 
said  Greorge  Goad,  trustee,  as  aforesaid,  were 
on  the  22d  day  of  August,  1887,  by  order  of 
the  defendants  Jelenko  <&  Bro.  and  Jelenko  & 
Loeb,  sold  by  the  said  Gkorge  Gk)ad,  trustee, 
after  giving  notice  as  required  by  law,  at  pub- 
lic auction,  at  the  front  door  of  the  court-house 
of  Braxton  County,  for  cash,  to  Charles  Loeb, 
at  the  price  of  $700,  he  being  the  highest  bid- 
der therefor,  which  amount  was  paid  on  day 
of  said  sale  by  said  Loeb.    A  deed  was  ob- 


tained by  said  Loeb  from  said  trustee,  on  1st 
day  of  October,  1887,  which  is  here  filed, 
marked  'Exhibit  No.  1,'  and  made  part  of  this 
answer.  These  respondents  deny  that  the  plain- 
tiff ever  had  any  title,  or  semblance  of  titJe, 
to  the  said  100  acres  of  land  claimed  by  him  in 
his  said  bill,  or  that  his  possession  thereof  was 
adverse  and  exclusive  for  the  period  of  time 
alleged  in  his  Mil,  or  it  ever  was  so  held  by  him 
for  any  period  of  time  from  the  time  his  said 
father  obtained  his  grant  from  the  Common- 
wealth of  Virginia  therefor  to  the  present  time. 
These  respondents  here  expressly  deny  ever 
having  haa  any  notice,  either  actual  or  con- 
structive, of  any  claim  of  title  by  plaintiff  to 
said  tract  of  land,  or  of  any  right  thereto  by 
him  whatever.  These  defendants,  for  further 
answer,  say  that  they  are  advis^  and  believe 
and  charge  that  plamtiff  never  had  any  con- 
tract of  purchase  with  his  said  fatiier  for  said 
100  acres  of  land,  but  that,  if  he  had  any  such 
contract,  it  was  without  consideration,  and 
cannot  a^ect  the  title  of  either  Gkorge  Goad, 
trustee,  or  defendant  Chiles  Loeb,  to  said 
land;  that  if  the  plaintiff  ever  occupied,  re- 
sided on,  or  Controlled  in  any  manner  said 
tract  of  land  in  the  lifetime  qf  his  said  father, 
it  was  a  mere  tenancy  at  will,  and  not  under 
a  contract  of  purchase.  These  defendants  also 
deny  that  Wiuiam  B.  Frame,  in  his  lifetime, 
ever  made  plaintiff  any  proposition  to  the  ef- 
fect that  if  he  (plaintiff)  would  move  upon  said 
100  acres  of  land,  and  immrove  it,  that  he  would 
give  said  land  to  him.  These  defendants,  hav- 
ing answered  fully  all  mitterial  allegations  in 


Poesesskm  taken  and  imprtyoemenJts  made. 

Poflseasion  taken  In  pursuance  of  the  oonfcract  and 
oontlnaed  ever  sinoe,and  expenditures  for  improve- 
ments, constitute  apart  performance  sufficient  to 
take  the  contract  out  of  the  operation  of  the  Statute 
of  Frauds  and  to  authorize  a  decree  for  its  full  per- 
formance. Union  Fac.  B.  Go.  v.  McAlpine,  120  U.  S. 
a05  (32  L.ed.  673);  Miller  v.  Zufali,  4  Gent.  Bep.  490, 118 
Pa.  317;  Ghlcagro,  B.  ft  Q.  B.  Go.  v.  Boyd,  4  West.  Eiep. 
187,  IIB  ni.  78;  Peck  v.WUltams,  12  West.  Bep.  805,  US 
Jnd.  S56. 

This  is  so  where  the  vendorpermits  vendee  to  build 
on  the  property.   Jewett  v.  Tucker,  180  Mass.  566. 

The  occupation  and  expenditure  must  have  been 
induced  by  the  contract.  Fowler  v.  Sutherland,  68 
dl.  414:  Bums  v.  Daersett,  2  New  Bn^r.  Bep.  148, 141 
Mass.  868;  Cameron  v.  Austin,  66  Wis.  662. 

Performance  of  conditioru  of  gift. 

It  is  inunaterial  .whether  payment  is  made  in 
money  or  other  property.  Green  v.  Groves,  7  West. 
Bep.  014, 100  Ind.  519. 

Specific  performance  of  a  parol  agreement  to  give 
an  intended  daughter-in-law  a  lot  of  land,  if  she  will 
erect  a  dwelling-house  on  it,  and  she  does  so,  will 
be  decreed.  Neale  v.  Neale,  76  U.  S.  0  Wall.  1^(10  L. 
ed.a^). 

So  where  a  father  offered  to  give  land  to  his 
daughter  and  her  husband  in  consideration  of  their 
seitUng  upon  the  land.  Welch  v.  Whelpley,  62  Mich. 
15. 

Services  in  caring  for  testator  are  binding  and  en- 
forceable when  the  promisee  has  performed  the 
•consideration.  Pflugar  v.  Pultas,  9  Gent.  Bep.  488, 
43N.J.Bq.440. 

Payment  of  interest  and  balance  of  purchase 
money  for  land,  and  taking  care  of  parents  for  fif- 
teen or  twenty  years,  are  a  sufficient  consideration. 
Carney  v.  Garney,  14  West.  Bep.  788, 95  Mo.  858. 

A  verbal  promise  to  convey  upon  consideration 
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I  that  vendee  will  take  care  of  vendor  during  his  life, 

I  which  is  perf  ormed,entitle8  vendee  to  a  conveyance 

^  of  the  title  after,  his  death  by  his  executors  and 

trustees.  Brown  v.  Sutton,  129  IT.  S.  288  (82  L.ed.  664). 

Possession  and  complete  performance  of  agree- 
ment to  support  grandmother,  and  improvements 
made  by  a  daughter,  are  sufficienc  on  her  father^s 
promise  to  convey.  Bums  v.  Fox,  12  West.  Bep. 
117, 113  Ind.  206. 

An  agreement  by  a  father  that  his  son  shall  re- 
ceive land  for  worlE,  after  the  son*s  possession  for 
twenty  years  and  by  making  valuable  improve- 
ments, is  taken  out  of  the  statute.  Gutsinger  v.  Bal- 
lard, 14  West.  Bep.  841, 116  Ind.  98;  Garney  v.  Garney, 
14  West  Bep.  788, 95  Mo.  363. 

An  express  promise  to  a  natural  son  to  convey  to 
him  certain  lands,  if  he  would  hve  with  and  work 
for  the  father  during  minority,  is  binding.  Gonrad 
V.  Gonrad,  4  U.  S.  4  Dall.  130  (1 L.  ed.  77 U. 

Where  a  father  verbally  agreed  that  if  his -son 
would  live  upon  a  farm  which  belonged  to  the 
father,  and  repair,  cultivate  and  improve  the  farm, 
that  he  would  convey  or  devise  the  farm  to  the  son, 
and  the  son  conformed  to  the  terms  of  the  gift  and 
continued  the  performance  till  the  f ather*s  death, 
the  contract  was  valid,  and  although  not  in  writing 
is  enforceable  in  equity.  Young  v.  Young,  45  N.  J. 
Bq.  27;  Van  Djme  v.  Vreeland,  11  N.  J.  Bq.  870, 12 
K.  J.  Bq.  142;  Davison  v.  Davison,  18  N.  J.  Bq.  246: 
Martin  v.  Patterson,  27  S.  G.  621. 

So  where  a  son  goes  upon  the  land  upon  his  fath- 
er's promise  to  convey  it,  and  he  makes  exp^idl- 
tures  and  improvements  thereon.  Irwin  v.  Dyke, 
114  ni.  802;  Story  v.  Black,  5  Mont.  26. 

But  the  mere  living  with  a  mother  during  her  life 
without  any  expense  on  the  part  of  her  daughter  is 
not  sufficient  possession  by  the  latter  to  bind  her 
mother  on  a  promise  of  the  mother  to  give  her  the 
house.  Gtorham  v.  Dodge,  11  West.  Bep.  716, 122  m. 
628. 
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the  plaintiff's  bill  charged,  pray  hence  to  be 
dismissed  with  their  costs  in  this  behalf  ex- 
pend^, and  they  will  ever  pray/'  etc. 

The  exhibits  referred  to  in  this  answer  were 
filed  as  exhibits  with  it.  Depositions  were 
taken  both  by  tbe  plaintiff  and  by  the  defend- 
ants. The  plaintiff  moyed  by  one  witness,  a 
nephew  of  William  ^.  Frame,  that  the  plain- 
tifr,  L.  M.  Frame,  had  had  poissession  of  and 
lived  upon  the  100-acre  farm  named  and  de- 
scribed in  the  bill  for  thirtjy-one  years-— ever 
since  1856.  That  he,  the  witness,  went  to  the 
residence  of  plaintiff's  father  one  morning  in 
,  1856,  and  William  B.  Frame  told  him  he  had 
given  the  plaintiff,  "Lemuel,  a  farm  yesterday 
morning,"  and  he  pointed  out  this  100-acre 
tract,  which  was  in  sight,  *'  across  the  river." 
as  the  farm  he  had  given  him,  and  he  said  he 
had  given  his  other  lands  to  John  and  Thomas, 
his  sons.  He  said  that  "  Lemuel  could  go  to 
work,  or  starve."    He  said  they  would  have  to 

g've  a  woman  who  was  in  the  house  on  this 
rm  two  bushels  of  corn  in  order  to  get  her  to 
leave  and  give  up  the  house  to  Lemuel,  so  he 
could  move  in.  Lemuel  Frame,  the  plaintiff, 
moved  on  the  place  a  week  or  ten  days  after- 
wards, and  has  ^^n  in  the  occupation  of  it 
ever  since;  the  witness  proved,  also,  that  he 
had  since  then  gotten  timber  trees  off  this  tract 
of  land.  He  got  the  timber  trees  of  the  plain- 
tiff, L.  M.  Frame,  who  always  claimed  this  as 
his  farm.  These  timber  trees  the  witness  had 
sawed  at  tbe  mill  of  the  plaintiff's  father, 
William  B.  Frame,  who  knew  where  these 
trees  came  from,  but  set  up  no  claim  to  them. 
He  never  disputed  about  them,  and  never 
claimed  that  the  plaintiff,  L.  M.  Frame,  did  not 
own  this  tract  of  land,  as  he  claimed. 

The  members  of  William  B.  IVame's  family, 
— ^his  wife,  sons,  and  daughter,  and  a  son  of 
the  plaintiff's  family, — ^who  were  all  examined, 
all  testified  they  had  never  heard  of  William 
B.  Frame's  giving  his  sons  John  H.  Frame  and 
Thomas  J.  Frame  any  lands  in  1856,  as  had 
been  testified  to  by  their  cousin.  But  the 
daughter  testified  that  she  had  lived  with  her 
father  in  1856,  up  to  1864,  and  at  that  time  she 
heard  hun  say  frequently  he  had  given  L.  M. 
Frame  the  farm  he  claimed  in  this  suit;  that  he 
moved  on  the  land  within  a  month  after  it  was 

S'ven  to  him,  and  lias  lived  on  it  ever  since, 
er  father  alway^  called  it  "  Lemuel's  place." 
The  widow  of  William  B.  Frame,  whom  he 
mar^ried  in  1864,  proves  the  same  statement 
that  she  heard  made  by  William  B.  Frame  fre- 
quently. She  never  heard  him  say  he  had 
eiven  any  other  lands  to  his  other  children  in 
1856. 

The  plaintiff  himself  testified  that  he  had 
lived  on  the  100-acre  farm  in  controversy  since 
the  18th  or  20th  of  May,  1856;  that  his  father 
gave  it  to  him,  and  he  moved  on  it  and  occu- 
pied it  as  his  own,  and  he  did  not  occupy  it  as 
a  tenant  of  his  father.  His  occupancy  of  it 
has  been  open,  notorious  and  visible.  He  has 
cultivated  the  land,  cleared  it,  fenced  it,  and 
cut  saw-logs  from  it.  He  cleared  and  fenced 
on  it  some  72  acres.  Tbe  whole  of  this  was 
fenced  prior  to  1871.  He  has  planted  on  it  800 
apple  trees,  and  'some  fiit^  peach  tiees,  and, 
while  the  house  he  lived  m  was  on  the  land 
when  he  went  there,  he  had  put  up  another 
house  on  the  land;  also,  a  log  stable.    John  H. 
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Frame  and  Thomas  J.  Frame,  his  brothers,  to- 
whom  his  father  had  conveyed  this  and  other 
tracts  of  land  in  1868,  frequently  got  timber 
trees  off  of  the  land,  buying  them  from  him 
and  not  disputing  his  ownership  of  the  land. 
John  H.  Frame  had  in  this  way  bought  timber 
from  him  off  of  this  land  in  1868  and  1869. 

The  plaintiff's  son  proved  that  about  eighteen< 
months  ago  his  father>  Lemuel  M.  Frame,  had 
offered  to  sell  this  farm  of  100  acres  to  one  T. 
AL  Reip  at  $50  for  the  house  and  garden,  and 
$1  apiece  for  the  bearing  apple  trees  and  wal- 
nut trees.  Witness  told  John  H.  Frame  of  this- 
offer,  which  he  had  declined.  John  H.  Frame 
said  witness'  father  might  better  have  re- 
duced the  price  of  the  trees  to  fifty  cents, 
rather  than  miss  the  sale.  He  knew  of  John 
H.  Frame  on  several  occasions  buying  a  stick 
of  timber  off  of  this  tract  of  land  and  paying 
witness'  father  for  it  He  proved  his  father 
had  lived  on  this  land  from  his  earliest  remem- 
brance, and  he  was  now  thirty  years  old.  He 
always  claimed  the  farm  as  his  own,  and  every- 
one spoke  of  it  as  his  fathei^s  farm.  He  had 
cleared  and  inclosed  about  three  fourths  of  it. 
On  the  other  fourth  was  a  maple  sugar  or- 
chard of  fifteen  or  sixteen  acres,  from  whidi 
his  father  made  sugar  every  year.  He  knew 
of  his  father  more  than  once  selling  a  stick  of 
timber  off  of  this  land  to  his  grandfather,  Wil- 
liam B.  Frame.  He  bought  one  of  these  sticks 
of  wood  about  1866.  William  B.  Frame  died 
in  1876. 

It  was  also  proved  by  other  witnesses  that 
the  plaintiff,  L.  M.  Frame,  had  lived  on  this 
tract  of  land  some  thirty  years;  that  during  all 
that  time  he  claimed  it  as  his  own  farm;  that,, 
although  it  was  taxed  to  his  father,  William  B. 
Frame,  till  1868,  and  after  that  to  John  H. 
Frame  and  Thomas  J.  Frame,  yet  the  taxes 
were  always  paid  by  plaintiff,  L.  M.  Frame. 
He  testified  that  about  1882  he  refused  to  pay 
the  taxes  on  this  tract  of  land,  unless  the  sher- 
iff made  out  a  sepluttte  receipt  for  this  tract, 
and  did  not  have  it,  as  it  had  been,  on  the  receipt 
for  the  taxes  of  all  the  lands  owned  by  John  H. 
Frame  and  Thomas  J.  Frame;  and  after  that  a 
separate  receipt  was  made  out  by  the  sheriff 
for  this  tract  of  land.  The  defendants  Jelenko 
&  Bro.  and  Jelenko  &  Loeb  were  wholesale 
merchants,  doing  business  in  Charleston,  Kan- 
awha County,  W.  Va.  John  H.  Frame  was 
a  retail  merchant  at  Frametown,  Braxton 
County,  W.  Va.  He  purchased  goods  of  these 
two  wholesale  firms  in  1882,  and  continued 
thereafter  to  do  so.  When  he  commenced  do- 
ing business  with  these  firms  they  made  in- 
quiry of  the  clerk  of  the  County  Court  of 
Braxton  with  reference  to  his  financial  condi- 
tion, and  what  real  estate  he  owned,  and  with 
what  personal  property  he  was  taxed,  and 
whether  there  w^re  any  liens  on  his  property. 
They  were  informed  that  he  owned  a  moiety^ 
of  the  seven  tracts  of  land  conveyed  to  him  and 
his  brother  Thomas  J.  Frame.  They  included 
the  100-acre  tract  now  claimed  by  the  plaintiff, 
L.  M.  Frame.  At  the  foot  of  a  copy  of  this 
deed  for  these  seven  tracts  of  land  from  William 
B.  Frame  to  Thomas  J.  Frame  and  John  H. 
Frame  was  this  memorandum,  sent  to  a  mem* 
ber  of  the  firm  by  said  county  clerk: 

*'  The  only  lien  on  record  against  the  above, 
so  far  as  I  have  been  able  to  find,  is  a  Judgr^ 
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nent  lien  against  John  H.  Frame,  in  favor  of 
PhiHp  Frankenberger,  for.  $148.90,  with  in- 
terest from  tlie  18th  day  of  June,  1885,  and 
$1.90  costs.  I  find  that 'John  H.  Frame  is  as- 
sessed on  the  personal  property  book  of  this 
ooantY  with  the  aggregate  sum  of  $96,  consist- 
ing of- three  head  of  cattle,  at  $40;  two  hogs, 
^  one  watch  or  clock,  at  $2;  farming  imple- 
ments, $5;  household,  etc.,  $45;  I  have  given 
the  boundary  to  each  tract  as  it  is  in  the  deed 
above  mentioned." 

A  member  of  one  of  the  firms,  Charles  Loeb, 
went  up  to  Braxton  County  to  ti^  and  collect 
the  amount  due  them  for  boots  and  shoes  they 
had  sold  to  John  H.  Frame,  which  amounted 
to  $686.64.  He  said  he  could  not  pay  it,  but 
was  willing  to  secure  them  on  his  real  estate, 
if  they  would  give  him  six  months'  longer 
credit.  To  this  Charles  Loeb,  one  of  the  mem- 
bers of  said  firm,  agreed;  whereupon  John  H. 
Ftame  gave  his  note  for  the  balance  due  the 
firm,  i>ayable  in  six  months,  and  a  deed  of 
trust  dated  July  1,  1886,  on  an  undivided 
moiety  of  five  tracts  of  land,  including  the  100- 
acre  tract  claimed  by  the  plaintiff. 

"When  I  made  this  arrangement  for  my 
firm,  Jelenko  &  Loeb,  I  also,  as  the  agent  of 
the  firm  of  Jelenko  &  Bro.,  wholesale  dry- 
goods  merchants  in  Charleston,  settled  the  bal- 
ance due  them  from  him  to  Jelenko  &  Bro. , 
bought  of  them  by  John  H.  Frame.  This  bal- 
ance was  $482.64,  for  which  he  executed  his 
note  to  Jelenko  &  Bro.,  dated  July  1,  1886, 
payable  in  six  months,  which  was  secured  by 
said  deed  of  trust  on  said  five  tracts  of  land, 
including  the  lOO-acre  tract  claimed  by  the 
plaintiff.* 

This  deed  was  executed,  and  dulv  acknowl- 
edged and' recorded  in  the  county  clerk*s  office 
of  Braxton  County,  on  July  2,  1886,  both  by 
John  H.  Frame  ana  his  wife,  Amanda  Frame. 
The'  trustee  in  this  deed  of  trust,  George  Goad, 
pursuant  to  the  provisions  in  this  deed  of  trust, 
sold  the  said  one  undivided  moiety  of  these  five 
several  tracts  of  land,  and  Charles  Loeb  be- 
came the  purchaser  thereof  for  $700,  which  be- 
ins  paid  in  cash,  said  trustee  executed  and 
deuvered  to  him  a  deed  for  one  undivided 
moietv  of  these  five  tracts  of  land,  including 
this  lOO-acre  tract  claimed  by  the  plaintiC 
This  deed  is  filed  with  the  answer  of  the  de- 
fendants, it  having  been  recorded.  A  lawyer 
on  behalf  of  Lemuel  M.  Frame,  when  these 
lands  were  being  offered  for  sale,  and  before 
ibeywere  sold,  publicly  announced  that  the 
party  purchasing  this  100-acre  tract  claimed  by 
Lemuel  M.  Frame  could  not  get  any  title 
thereto,  as  he  had  claimed  the  land  for  thirty 
years,  and  lived  upon  it,  and  the  trustee,  Goad, 
said:  "Certainly,  you  can  only  get  such  title 
as  is  in  me." 

Mr,  J.  F.  Brown*  for  appellants: 
While  equltv  will  disregard  the  Statute  of 
Frauds  in  order  to  protect  an  innocent  pur- 
chaser for  value,  it  will  not  do  so  in  favor  of 
those  who  have  paid  nothing,  and  especially 
where  the  rights  of  innocent  parUes  wiU  be  de- 
stroyed thereby. 

Adams,  £q.  ^;  GaldweUY,  WtUiams,  Bailey, 
Eq.  176;  DarUngton  v.  McCoole,  1  Leigb,  86; 
JPtnningtan  y.  QiUings,  2  Gill  &  J.  208;  Oal- 
ktffher  y.  QaJlagher,  81  W.  Va.  9;  Sterry  v. 
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Arden^  1  Johns.  Ch.  261;  Keffer  y.  Orapson, 
76  Va.  517. 

The  plaintiff's  claim  is  stale.  The  alleged 
verbal  promise  is  claimed  to  have  been  made 
in  Hay,  1856;  his  first  demand  for  a  deed  was 
in  October,  1887,  more  than  thirty-two  years 
afterwards,  and  not  until  the  lands  had  passed 
for  value  out  of  the  family  into  the  hands  of 
his  father's  remote  vendees. 

TroU  v.  Carter,  16  W.  Va.  682;  Oranmer  y. 
MeBwordM,  24  W.  Va.  601;  &mith  v.  Tkompwm, 
7  Gratt.  112;  Kirk  y.  HamUtan,  102  U.  S.  68 
(26  L.  ed.  79). 

It  is  a  familiar  doctrine  of  courts  of  equity 
that  nothing  can  call  them  into  activity,  but 
conscience,  good  faith  and  reasonable  diligence: 
when  these  are  wanting  the  court  is  passive  and 
does  nothing. 

1  Barton,  Ch.  Pr.  §  28. 

He  who  seeks  to  enforce  the  conveyance  of  a 
title  cannot  claim  adversary  to  such  title. 

Hudaony.  Putney,  14  W.  Va.  561. 

Mr,  W.  E.  R.  Byrne  for  appellee. 

Green*  </'.,  delivered  the  opinion  of  the- 
court:  • 

The  first  question  presented  by  this  record  is. 
Will  a  court  of  equity  specifically  enforce  in 
any  case,  or  against  anyone,  a  verbal  gift  of 
land  from  a  father  to  a  child,  as  in  some  cases 
it  is  difficult,  if  not  impossible,  in  principle,  to 
distinguish  gifts  and  sales?  I  will,  before  con- 
sidering directly  this  question,  state  briefly  the 
law-  in  reference  to  the  specific  enforcement  of 
verbal  »Bdes  of  land,  and  the  principles  on 
which  it  is  based. 

By  the  Statute  of  Frauds,  passed  in  1677, 
and  a  similar  statute  to  be  found  wherever  the 
common  law  prevails,  "No  action  sball  be 
brought  upon  any  contract  or  sale  of  land,  tene- 
ments or  hei*editaments,  or  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully 
authorized."  See  Code  W.  l^a.  1887,  chap. 
98. 

The  English  courts,  very  soon  after  the  pas- 
sage of  their  Statute  of  Frauds,  took  the  view 
that,  while  the  chancery  courts  were  as  much 
bound  by  this  statute  as  the  common-law  courts, 
yet,  as  it  was  the  peculiar  province  of  a  chan- 
cery court  to  relieve  against  fraud,  a  court  of 
chancery,  despite  this  statute,  would  specifical- 
ly enforce  a  verbal  contract  for  the  sale  of  land 
when  the  refusal  to  execute  the  contract  would 
itself  amount  to  the  practicing  of  fraud  by  the 
defendant  on  the  plaintiff.  In  so  doing  they 
said  they  were  engrafting  no  exception  on  this 
statute,  but  simply  proceeding  to  prevent  fraud 
upon  general  principles  which  prevailed  uni- 
versally in  courts  of  equity,  and  it  would  never 
do  to  so  construe  the  Statute  of  Frauds  as  to- 
promote  instead  of  suppressing  fraud,  as  it  was 
intended  to  do.    See  Browne,  Stat.  Fr.  §457. 

If  the  defendant  has  oartly  performed  his 
part  of  such  contract,  ana  his  act  of  part  per- 
formance is  incapable  of  compensation  in  dam- 
ages, it  would  obviously  be  fraud  on  the 
plaintiff  to  permit  the  defendant  to  refuse  to 
execute  such  contract  because  it  was  verbal; 
and  in  such  case  a  court  of  equity  will  compel 
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the  specific  performaDce  of  such  verbal  con- 
tract. If,  for  example,  the  vendor  of  real 
estate,  by  a  verbal  contract,  has  delivered  pos- 
session of  the  land  to  the  vendee,  this  will  enti- 
tle the  vendee  who  is  in  possession  of  the  land 
to  compel  a  specific  performance  of  the  contract 
by  making  a  deed  therefor  on  the  payment  of 
the  purchase  money;  for  otherwise  the  vendor 
might  sue  the  vendee  as  a  trespasser;  and  to 
permit  him  to  do  so  after  he  has  put  the  vendee 
m  possession  under  the  verbal  contract  would 
be  to  permit  him  to  take  advantage  of  his  own 
wrong,  in  repudiating  his  obligation,  and  it 
would  be  punishing  the  vendee,  who  has  oom- 

Elied  with  his  own  obligation.  If  the  vendee 
as  taken  possession  of  the  land,  the  courts  re- 
gard that  the  wrong  done  by  compelling  him 
to  surrender  the  possession  of  it  as  a  trespasser 
is  such  an  injurv  as  would  be  incapable  of  be- 
ing compensated  in  damages,  and  hence  there 
is  no  other  way  of  punishing  the  recalcitrant 
vendor  for  committing  a  fraud  on  the  vendee, 
who  has  complied  with  his  contract,  by  treating 
him  as  a  trespasser.  The  authorities  support- 
ing these  views  are  numerous  both  in  England 
and  America.  See  2  Lomax,  Dig.  pp.  w,  55; 
1  Story.  Eq.  Jut.  §  761;  Wat.  Spec.  Perf.  §  270. 
It  is  also  settled,  both  in  England  and  Amer- 
ica, that,  if  the  vendee  under  a  verbal  agree- 
ment for  the  purchase  of  real  estate  expends 
laborer  money  in  improving  the  same,  the  con- 
tract is  therebv  partly  perf ornaed,  and  the  Stat- 
ute of  Frauds  nas  no  application  to  it.  In  such 
a  case  the  improvements  by  the  vendee  in  pos- 
■ession  constitute  valuable  and  equitable  con- 
sideration, and  entitle  him  to  specific  execution 
of  the  contract  which  he  complies  with  fully  on 
his  part.  There  is,  then,  first,  the  verbal  agree- 
ment; second,  the  delivery  and  taking  posses- 
sion of  the  estate  in  accordance  with  tne  agree- 
ment; and,  ihird,  the  expenditure  of  money  in 
consequence  and  in  faith  of  the  agreement; 
sjid,  fourth,  a  complete  compliance  with  the 
agreement  by  the  vendee,  by  the  payment  of 
the  entire  purchase  money.  If  the  first  of  these 
circumstances  alone  exists,  the  Statute  of 
Frauds  denies  all  remedy.  When  the  second 
ensues,  the  vendee  has  partly  pe^ormed  his 
contract,  and  has  taken  a  step  which  would 
render  it  a  fraud  on  the  part  of  the  vendor  to 
devest  him  of  his  possession  and  id^use  him  a 
•deed.  When  the  third  circumstance  follows, 
in  expenditures  to  improve  the  land,  all  the 
powers  of  equi^  are  summoned  into  action  to 
protect  the  venaee  on  several  grounds,  each  suf- 
ficient and  each  distinct  in  its  nature.  It  will 
then,  when  the  vendee  fully  complies  with  his 
contract,  compel  specific  execution  by  the  ven- 
dor ^<,  because  it  would  be  a  fraud  in  him  to 
refuse  it;  KcontUp,  he  would  profit  by  his  own 
fraud,  in  acquiring  the  improvements  with  the 
land  he  sold;  and,  tfiirdly,  because  the  vendee 
has  introduced  a  valuable  consideration,  which. 
if  he  lost  it,  could  not  be  restored  to  him,  and 
is  not  ordinarily  of  a  nature  to  be  compensa- 
tory in  damages.  These  views  are  well  sus- 
tained by  both  English  and  American  authori- 
ties. See  1  Sugd.  Vend.  8th  Am.  ed.  pp.  161, 
226;  1  Story,  Eq.  Jur.  §  761;  Browne,  Stat.  Pr. 
§ 487 a;  Wat.  Spec.  Perf.  §  280;  RheaT,  Jordan, 
as  Gratt.  683;  Tracy  v.  Tracy,  14  W.  Va.  248. 
If  a  donee,  being  a  child,  under  a  parol  gift 
of  real  estate  by  a  father,  take  possession  and 
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expend  money  or  labor  to  improve  it  as  aj^alnst 
the  donor,  he  stands  upon  the  same  footing  as, 
a  purchaser  for  a  valuable  consideration.  The 
Statute  of  Frauds  has  no  application  to  the 
transaction,  and  equity  will  compel  its  specific 
performance  by  requiring  him  to  execute  his 
deed  to  consummate  his  ^t. 

We  will  now  consider  parol  gift  specially. 
If  A  points  to  a  house  and  lot,  and  says  to  h*is 
child,  B,  "  I  give  you  this  house  and  k>t,*'  and 
B  says,  "  I  accept  the  gift/'  and  nothing  more 
passes  in  reference  to  the  matter,  a  court  of 
equity  will  take  no  cognizance  of  it.  B,  if 
he  had  paid  A  for  the  house  and  lot  without 
taking  possession,  could  not  compel  him  to 
execute  a  deed,  because  he  could  have  his 
remedy  in  recovering  the  money  he  had  paid, 
with  interest,  in  a  court  of  law.  A  fortiori, 
a  court  of  equity  will  not  entertain  B  when 
he  has  paid  nothing;  and,  if  B  should  sue  at 
law,  he  can  recover  nothing,  because  A's  prom- 
ise or  gift  was  without  con8ideration,~a  nudum 
pactum, — and  B  has  suffered  no  damages. 
The  donee  has  not  changed  his  situation,  and 
there  is  no  basis  for  an  appeal  to  a  court  of 
equity  to  interpose.  But  suppose  B  enters  the 
house  and  makes  it  his  home,  and  goes  on  to 
act  as  owner,  and  improves  the  premises  by 
Uie  expenditure  of  money  or  labor.  He  digs 
ditches  and  enriches  the  land.  He  builds  fences 
for  its  permanent  protection.  He  plants  out 
trees,  clears  the  land  and  lives  in  the  house. 
These  acts  change  the  situation  and  fix  the  gift. 
Why?  Because  valuable  consideration  has 
now  enter^  into  the  transaction.  The  agree- 
ment of  gift  has  been  partly  performed,  by 
acts  which  cannot  be  undone.  A  valuable  con- 
sideration may  be  a  detriment  to  the  promisee 
or  a  benefit  to  the  promisor.*  What' was  in  its 
inception  a  promise,  sustained  only  by  a  good 
consideration — ^the  love  and  affection  of  a 
father  to  a  child — has  by  each  acts  become  in 
effect  a  promise  sustained  by  a  valuable  con- 
sideration. 

It  may  be  regarded  as  settled  law  in  this 
State,  and  in  Virginia,  that  a  verbal  donee  of 
land — a  child  who,  under  the  verbal  gift,  has 
taken  possession  of  the  land  and  improved  it — 
has  a  right  to  demand  in  ^  court  of  equity  a 
specific  iwrformance  of  the  contract  by  the  ex- 
ecution of  a  deed  by  the  father,  thereby  con- 
summathig  his  verbiil  gift  This  was  so  held, 
in  Sffi^  V.  Oarr,  3  Munf.  10,  decided  as  long 
ago  as  1811,  and  this  case  has  been  repeatedly 
followed  or  recognized  as  law  by  numerous 
Yirginia  decisions  ever  since.  See  Darlington 
Y,McOoole,'l  Leigh,  Sfi;  ReedY.  Vannorsdale,  % 
Leigh,  569;  Pigg  v.  Corder,  12  Leigh,  69;  Cox 
V.  Cox,  26  GraU.  805. 

There  are  also  numerous  authorities  in  other 
States  to  the  like  effect  FYeeman  v.  Freeman, 
48  N.  Y.  84;  LobdOl  v.  Lobdell,  83  How.  Pr. 
847;  Shepherd  v.  Bwin,  9  Gill,  82;  loung  v. 
Glendenntng,  6  Watts,  510;  Qalbraith  v.  Gal- 
hraith,  5  Elan.  409;  Kurtz  v.  Hibner,  55  HI.  521 
McLain  v.  White  Twp.  School  IHrectors,  51  Pa 
196;  lieale  v.  JVeale,  76  U.  S.  9  WalL  10  [19  L. 
ed.  590];  Hardesty  v.  Bichardaon,  44  Md.  617. 

If,  however,  a  father  give  his  child  verbally 
a  farm  and  put  him  in  possession  thereof,  but 
he  neither  spends  money  nor  labor  in  improv- 
ing the  land,  it  is  very  questionable  in  Vir- 
ginia and  in  West  Virginia  whether  the  child* 
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in  a  court  of  equity,  could  compel  the  father 
to  make  him  a  deed.  It  was  so  aecided  in  the 
case  of  J^okes  v.  Oliver,  76  Va.  72,  and  Kefer 
V.  Grayson,  Id.  517. 

Id  these  cases  it  was  held  that  the  love  and 
affection  of  a'father  to  a  child  is  not  enough, 
of  itself,  to  warrant  a  decree  for  a  specific  per- 
formance, even  when  the  agreement  to  make 
the  gift  is  in  writing,  and  the  child  is  in  pos- 
session of  the  farm. 

But  the  contrary  was  held  by  this  court  in 
Marling  v.  Marling,  9  W.  Va.  79.  But,  in  de- 
livermg  the  opinion  of  the  court  in  that  case, 
on  page  95, 1  express  my  own  opinion  that, 
while  such  agreement  need  not  be  under  seal, 
it  must  be  a  formal  agreement  in  writing,  duly 
delivered  as  such;  and  while  in  such  case,  the 
consideration  being  good,  thoueh  not  valuable, 
a  court  of  equity  could  property  dispeose  with 
the  seal  to  it,  yet  it  could  not  dispense  with  its 
being  a  formal  agreement  in  writing,  and  a 
verbal  agreement  to  give  a  farm  to  a  child 
could  not  be  enforced  specifically,  even  when 
the  child  had  been  put  in  possession  of  the 
farm:  but  such  agreements  of  gift,  when  per- 
formed in  part  by  putting  the  donee  in  posses- 
sion, have  been  enforced  in  some  States.  See 
Tilghman.  Oh.  J,,  in  Syler  v.  Eckhart,  1  Binn. 
380;  Bigelow,  Fr.  886;  Smith.  Eq.  254,  255; 
Mdhon  v.  Baker,  26  Pa.  519. 

And  it  must  be  admitted  that  the  reasoning 
which  supports  the  enforcement  of  a  verbal 
contract  of  sale,  partly  performed  by  the  sim- 
ple delivery  of  possession,  appears  equally  ap- 
plicable when  there  is  a  verbal  gift  of  land  by 
a  father  to  a  child,  accompanied  by  the  deliv- 
ering of  the  possession  of  the  land.  See  1 
Story,  Eq.  Jur.  g  761,  and  articles  of  John  W. 
Daniel  in  the  April,  1883,  number  of  Virginia 
Law  Journal,  where  the  question  we  are  con- 
fiidering  is  elaborately  discussed  in  an  able 
article.  Many  of  the  views  taken  in  said  arti- 
cle I  have  adopted  in  this  opinion. 

I  have  thus  far  been  discussing  the  right  of 
a  donee  or  vendee  of  real  estate  by  a  verbal 
agreement  to  enforce  specifically  such  verbal 
agreement  when  the  donor  has  put  the  donee 
in  possession  of  the  land.  We  wUl  now  con- 
eider  whether  the  law  is  modified  when  the  ven- 
dee or  donee  in  possession  of  the  land  seeks  to 
have  his  contract  specifically  enforced  against 
a  subsequent  purchaser  for  valuable  considera- 
tion of  the  donor,  or  against  a  judgment  cred- 
itor of  the  vendor  or  donor.  In  the  first  place, 
it  must  be  observed  that  when  the  vendee  or 
■donee  is  in  possession  of  the  land,  openly  and 
notoriously  living  upon  it,  for  instance,  there 
cannot  be  a  purdtiaser  of  the  land  for  valuable 
consideration  without  notice  from  the  vendor 
or  donor,  because  such  possession  bj  the  ven- 
dee or  donee  of  itself  conveys  notice  to  the 
whole  world  of  the  equitable  title  of  the  vendee 
or  donee,  and  of  his  right  to  the  legal  title, 
the  possession  of  realty  bein^  the  fact  of  most 
comprehensive  and  far-reaching  consequences 
that  bears  upon  its  title.  The  perfect  legal 
title  was  originally  conferred  by  this  delivery 
of  possession,  or  uvery  of  seisin.  A  fee  was 
not  ijerfect  without  this  delivery  of  possession, 
but.  if  accompanied  by  such  delivery  of  posses- 
sion, it  was  perfect  even  though  it  was  a  mere 
verbid  transfer. 

The  earth  has  been  described  as  that  univer- 
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sal  manuscript,  open  to  the  eyes  of  all.  When, 
therefore,  a  man  proposes  to  buy  or  deal  with 
realty,  his  first  duty  is  to  read  this  public  man- 
uscnpt;  that  is,  to  look  and  see  who  is  there 
upon  it  and  what  are  his  rights  there.  And,  if 
the  person  in  possession  has  an  equitable  title 
to  it,  he  is  as  much  bound  to  respect  it  as  if  it 
was  a  perfect  legal  title,  evidenced  by  a  deed 
duly  recorded.  Bee  2  Sugd.  Vend.  866;  Sedg. 
&  W.  Trial  of  Title,  717;  1  Story,  Eq.  Jur. 
^  400;  Bigelow,  Fr.  298,  294»  Floydy.  Harding, 
28  Gratt.  410;  Merithew  v.  Andretos,  44  Barb. 
207;  Qrimstone  v.  Carter,  8  Paige,  421;  Had- 
dtick  V.  WUmarth,  5  N.  H.  181;  Knox  v.  Tlumvp- 
son,  1  Litt.  (Ky.)  850;  Tkittle  v.  Jackson,  6 
Wend.  213;  Parks  v.  Jackson,  11  Wend.  442; 
Morgan  v.  Morgan,  3  Stew.  (Ala.)  888. 

When  the  sale  or  gift  of  the  land  is  by  a 
verbal  agreement,  the  terms  of  such  agreement 
must  be  definite  and  made  out  with  reasonable 
certainty.     See  Wright  v.  Packet,  22  Gratt.  370. 

By  reasonable  certainty  is  not  meant  a  math- 
ematical certainty;  but  what  is  meant  is  that 
the  evidence  adduced  must  leave  the  court  sat- 
isfied and  convinced  as  to  the  terms  of  the 
agreement,  and  it  must  be  so  definite  as  to 
guide  the  court  safely  into  carrying  it  into  ex- 
ecution. The  plaintiff  who  seeks  a  specific 
performance  of  a  verbal  contract  or  gift  of 
land,  or,  indeed,  who  seeks  the  aid  of  a  court 
of  equity  to  enforce  any  equitable  right,  must 
show  that  he  has  used  reasonable  diligence  and 
that  his  claim  is  not  a  stale  claim.  See  1  Bart. 
Ch.  Pr.  §  28.  As  there  stated,  it  is  a  familiar 
doctrine  of  the  courts  of  equity  that  nothing 
can  call  them  into  activity  but  conscience, 
good  faith  and  reasonable  diligence.  Where 
these  are  wanting,  the  court  is  passive  and 
does  nothing. 

We  will  assume,  first,  that  a  verbal  gift  of 
this  100  acres  of  land,  patented  to  William  B. 
Frame  September  80, 1846,  was  by  him.  about 
May  12,  1856,  made  to  his  son  Lemuel  M. 
Frame,  and  the  donee  then  took  possession  of 
this  100  acres,  exercising  an  undisputed  owner- 
ship over  it  from  that  time,  selling  timber  off  it 
to  his  father  and  others,  and  had  lived  upon  it 
and  cleared  it  up  and  cultivated  it  ever  since, 
and  that  considerable  time  and  money  had  been 
spent  by  him  in  improving  this  tract  of  land, 
nfhese  facts  the  counsel  of  the  plaintiff,  L.  M. 
Frame,  regard  as  clearly  proven.  If  they  are 
really  proven,  with  the  requisite  degree  oi  dis- 
tinctness and  certainty,  then,  on  the  authori- 
ties we  have  cited,  it  would  seem  clear  that  the 
son  of  L.  M.  Frame  had  a  right  to  specifically 
enforce  this  agreement  against  his  father,  Wil- 
liam B.  Frame,  provided  he  used  reasonable 
diligence  in  instituting  his  suit  and  did  not  per- 
mit his  claim  to  become  too  stale  before  he 
brought  his  suit.  It  is  claimed  by  the  plain- 
tiff, L.  M.  Frame,  that  he  was  in^he  exclusive 
and  uninterrupted  possession  of  this  farm, 
claiming  against  all  the  world  and  especially 
against  his  father,  the  donor,— actually  selling 
him  timber  off  this  land.  It  was  unnecessary 
for  him  to  institute  this  suit  while  this  state  of 
things  existed.  The  donee,  L.  M.  Frame,  was 
not  called  upon  to  act,  no  one  disputing  his 
right  to  the  same,  and  he  having  held  posses- 
sion and  use  of  it  There  is  much  strength  in 
this  view;  and,  so  long  as- this  state  of  things 
existed,  the  court  might  be  disposed  to  excuse 
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the  plaiotiff,  L.  M.  Frame,  for  not  instituting 
this  suit  for  a  specific  performance.  How  long 
did  this  state  of  thinp:s  exist?  The  record 
shows  until  May  26,  1868,  hut  not  thereafter, 
for  William  B.  Frame,  the  father,  exercised 
the  most  decisive  act  of  ownership  over  this 
100-acre  tract;  for  on  that  day,  for  a  considera- 
tion stated  on  the  face  of  the  deed  to  have  heen 
$500,  he  and  his  wife  conveyed  to  their  sons, 
Thomas  J.  and  John  W.  Frame,  seven  differ- 
ent tracts  of  land)  including  the  tract  of  100 
acres  claimed  to  have  been  given  verbally  to 
said  L.  M.  Frame  thirteen  years  before.  ■  This 
put  il  entirely  out  of  his  power  to  make  a  deed 
of  this  land  to  L.  M.  Frame,  knowing  that  he 
could  not  acquire  a  valid  title  for  this  tract  of 
land  on  which  he  was  living  except  by  insti- 
tuting, in  a  court  of  equity,-  a  suit  for  the 
specific  performance  of  the  verbal  agreement 
to  give  it  to  him,  made  by  his  father  some  thir- 
teen years  before.  He  never  could  have  ac- 
(^uired  a  good  title  to  this  tract  of  land  by 
living  upon  it,  claiming  it  as  his  own  and  exer- 
cising rights  of  ownership  over  it,  no  matter 
how  notorious,  undisputea  and  exclusive  such 

{)08tession  was.  For.  as  he  entered  upon  the 
and  by  permission  of  his  father,  who  had  the 
legal  title,  his  possession  was  admitted  in  sub- 
ordination to  his  father's  title,  and  was  not, 
therefore,  and  could  not  become,  adversary  to 
his  father's  title  or  the  title  of  tJiose  claiming 
by  deed  under  his  father.  See  Hudson  v.  Put- 
ney^ 14  W.  Va.  561. 

He  knew,  therefore,  as  early  as  June,  1868, 
that  if  he  wanted  a  title  to  this  100-acre  tract, 
on  which  he  lived,  he  would  have  to  get  it  by 
asking  a  court  of  equity  to  compel  the  legal 
owners  to  convey  the  land  to  him,  as  the  true 
equitable  owner.  It  was  his  duty,  therefore, 
if  he  did  not  mean  to  abandon  his  equitable 
title,  to  have  instituted  this  suit  in  a  reasonable 
time  after  January  1,  1868.  It  may  be  said 
that  he  did  not  know  that  his  father  then  con- 
veyed this  tract  of  land  to  his  two  brothers. 
But  though,  perhaps,  we  cannot  assume  that 
he  knew  this  deed  was  made  to  his  brothers  by 
his  father  simply  because  it  was  promptly  put 
on  record,  yet  there  is  his  own  .statement  in  his 
deposition  of  facts,  which  shows  that  he  did 
know  of  the  making  of  tliis  deed  to  his  broth- 
ers; for  he  says  he  always  paid  the  taxes  on 
this  land,  though  it  was  taxed  in  his  fathei-'s 
name  until  186»,  and  then  in  the  name  of  his 
brothers;  that  the  tax  bill  was  thus  made  out, 
and  he  paid  the  taxes  on  this  tract,  though  the 
tax  bills  were  made  out  against  his  brothers, 
and  that  he  refused  to  pay  them  after  a  while, 
if  not  differently  made  out.  He  was  thus  re- 
minded each  year,  by  these  tax  bills,  that  the 
legal  title  of  this  land  was  in  his  father  till 
1868,  after  that,  in  his  brothers.  It  was  clear- 
Ij  his  duty,  \f hen  it  was  thus  made  known  to 
him  that  he  could  not  acquire  legal  title  to  this 
land  except  by  suit,  for  him  to  have  brought 
such  suit  with  reasonable  promptness,  especial- 
ly as  tjhtirteen  years  had  already  expired  since 
he  claimed  the  e<][uitab1e  right  to  this  land. 
But  be  did  hot  institute  such  suit  for  more  than 
nineteen  years,  and  some  thirty-two  vears  after 
the  alleged  verbal  promise  of  his  fatter  to  give 
him  this  land.  In  the  mean  time  his  father  had 
died,  and  one  of  his  brothers,  to  whom,  in 
1868,  his  father  had  conveyed  this  land.     Upon 
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this  fact  the  records  of  the  clerk  of  the  county 
court  showed  that  he  owned  it,  had  acquired 
a  credit,  and  been  trusted,  and,  on  his  giving 
security  to  pay  debts  so  owed,  in  the  shape  of 
a  deed  of  trust  on  his  interest  in  this  and  other 
lands,  the  trustee  had  sold  said  interest  in  said 
land  at  public  auction  for  cash. 

There  is  a  strong  contrast  between  the  care 
and  diligence  of  the  plaintiff  in  protecting  his 
rights  and  that  of  the  defendants.  Before  they 
extended  credit  to  the  plaintiff's  brother,  and 
took  this  deed  of  trust  of  him,  they  had  the 
clerk's  records  in  the  County  Court  of  Braxton, 
where  his  brother  lived,  to  ascertain  what  lands 
he  owned,  and  whose  liens  were  upon  them; 
and  all  they  now  ask  is  that,  as  they  have  used 
every  precaution  in  conducting  their  business, 
the  court  will  not  deprive  them  of  the  security 
they  took  by  setting  up  an  equitable  titie  of  the^ 
plaintiff,  of  which  they  had  no  actual  notice, 
and  of  which  the  plaintiff  must  have,  in  the 
nature  of  thinf^s,  known  that  they  could  take 
no  notice.  They  were  wholesale  merchants, 
living  remote  from  Braxton  County,  in  Charles- 
ton. The  defendant  John  H.  Frame  was  en- 
gaged in  the  mercantile  business  in  the  County 
of  Braxton,  and  his  brother  (the  plaintiff),  who 
lived  neariiim,  must  have  known  that  in  con- 
ducting such  business  he  would  buy  his  goods  of 
wholesale  merchants,  at  a  distance,  and  thus  in- 
cur debts,  and  such  creditors  would  have  no 
means  of  knowing  his  pecuniary  condition  ex- 
cept as  it  was  shown  by  the  records  in  the  clerk's 
office  of  the  county  court.  So,  by  his  neglect  in 
bringing  the  suit  the  plaintiff  must  have  known 
he  was  furnishing  his  brother  John  H.  Frame 
the  means  of  imposing  on  the  wholesale  mer- 
chants, of  whom  he  was  buying  his  goods  on 
credit,  as  to  his  pecuniary  condition.  Just 
what  might  have  been  expected  did  occur,  and 
loss  must  now  be  sustained.  Should  this  loss 
be  sustained  by  tiie  plaintiff,  who  was  so  gross- 
ly careless,  or  by  the  defendants,  who  acted 
with  caution  and.diligence?  Viffilantibus  non^ 
darmientibus  jura  suSdeniunt. 

But  the  staleness  of*  the  plaintiff  is  not  the 
only  difficulty  in  mt^ng  out  this  case  as  pre- 
sented bv  this  record.  I  have  heretofore  as- 
sumed tnat  he  proved  the  verbal  gift  of  this 
100  acres  of  land  from  his  father  in  1856.  But 
has  he  proven  the  asrreement  to  make  this  gift 
with  the  requisite  degree  of  certainty  and  dis- 
tinctness,  such  as  a  court  of  equity  should  re- 
quire, especially  when  it  is  borne  in  mind  that 
the  plaintiff,  who  alleges  this  verbal  agree- 
ment, asks  to  have  it  specifically  enforced 
to  the  obvious  loss  of  purchasers  from  his 
brother  for  valuable  consideration,  without  anv 
actual  notice  of  such  verbal  gift?  The  bill  al- 
leges that  the  plaintiff  lived  with  his  father^ 
and  worked  and  assisted  him  on  his  farm,  un- 
til his  marriage,  which  occurred  on  May  1, 
1855;  that  his  father  at  that  time  was  the  own* 
er  of  seven  or  eight  different  tracts  of  land  in 
Braxton  County,  W.  Va.,  and  being  desirous 
of  compensating  the  plaintiff  for  his  services, 
and  starting  him  in  life,  proposed  to  him  that 
if  he  would  go  upon  a  certain  tract  of  land, 
situated  on  the  south  side  of  Elk  River,  about 
one  mile  above  Frame's  Mill,  in  said  county, 
containing  100  acres,  and  cultivate  and  improve 
the  same,  he  would  give  said  land  to  him,  and 
make  him  a  deed  therefor.    The  plaintiff  ao- 
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-e^ted  this  proposition  of  his  father  and  on  or 
about  May  12,  1866,  moved  upon  said  land, 
since  holding  and  claiming  the  same  adversely 
to  all  the  world.  This  possession  has  been 
open,  notorious  and  exclusive  from  that  day  to 
this, — a  period  of  over  82  years. 

*'  J9ome  years  after  the  plaintiff  moved  on  this 
land, — in  the  month  of  May,  1868, — being  ap- 
prehensive that  he  might  be  made  liable  by 
,  reason  of  his  suretyship  of  a  constable  named 
*  Wilson,  because  oi  his  default,  he  determined 
to  convey  all  of  his  said  land  to  his  two  sons, 
the  defendants  Thomas  J.  and  John  H.  Frame. 
Be  made  them  a  deed,  dul^  recorded,  a  copy 
•of  which  is  filed  with  the  bill.  On  the  face  of 
.  the  deed  the  consideration  purports  to  be  $500 
•cash."  This  verbal  agreement  by  the  plaint  ifl's 
father  to  give  him  this  tract  of  land  was  not  an 
absolute  promise  to  give  him  the  land,  and 
make  him  a  deed  therefor,  but  was  only  a  cod- 
■ditional  promise  that  he  would  do  so  if  the 
plaintiff  (his  son)  would  cultivate  and  improve 
the  same.  In  what  way  he  was  required  to 
improve  the  same  is  not  stated  in  the  bill,  if  it 
were  specified  by  the  father  at  the  time.  But, 
as  the  bill  states  that  '*  the  plaintiff  [the  son] 
accepted  the  proposiUon,  moved  upon  the  laud, 
erected  a  house  thereon,  and  commenced  to 
cultivate  and  improve  the  same,"  it  is  very 
probable  that  the  building  of  a  dwelling-house 
•on  this  farm,  as  a  residence  for  his  son  and  his 
family  (he  having  married),  was  an  improve- 
ment required  of  the  son  by  the  father.  This 
is  the  more  provable  as  we 'may  infer  from  the 
proof  in  the  case  that  the  house  then  on  the 
land  was  a  very  indifferent  one, — in  fact,  one 
not  fit  to  be  occupied  by  the  son's  family  as 
their  dwelling.  But  even  this  very  indifferent 
house  was  then  occupied  by  a  woman,  who 
might  not  surrender  the  possession  of  it. 
There  is  no  direct  proof  as  to  the  character  of 
this  house  that  was  on  the  land,  but  the  plain- 
tiff's son  proves  that  about  a  year  before  this 
suit  was  brought  his  father  (the  plaintiff)  offered 
to  sell  to  T.  A.  Reip  the  house  and  garden  at 
$50,  and  his  brother  John  said  his  father  should 
have  taken  less  than  he  asked  for  it  We  may, 
I  think,  fairly  infer  from  this  that  the  house 
was  hardly  fit  foj*  a  man  and  his  family  to  oc- 
•cupy.  The  plaintiff  testified  he  built  a  house 
on  &iB  land.  But  I  assume  it  was  a  very  poor 
house,  as  he  continued  to  live  in  a  house  worth 
less  than  $50.  When  he  built  this  house  does 
sot  appear.  It  only  appears  that  the  son  (the 
plaintiff)  moved  into  the  house  on  the  place 
when  the  gift  was  made  by  the  father.  This, 
the  proof  shows,  was  not  at  the  time  he  was 
married,  on  May  1,  1856.  There  is  nothing 
said  about  his  marriage  in  the  evidence.  If  the 
agreement  was  that  the  father  would  make  the 
•deed  to  the  plaintiff  (the  sod)  if  he  would  build 
a  residence  on  the  farm  and  improve  it,  as  the 
bill  says,  such  an  agreement  was  a  conditiontd 
agreement. 

The  building  of  the  residence  and  improving 
the  farm  being  a  condition  precedent  to  the 
son's  acquiring  a  ri^ht  to  demand  a  deed  of  the 
father,  and  it  a  time  was  named  when  the 
house  was  to  be  built,  if  the  son  failed  to  build 
the  honse  in  the  specified  time,  or  of  the  char- 
acter named,  he  lost  forever  a  right  to  demand 
•a  deed  of  the  father.  Seffer  v.  &ra^don,  76  Y a. 
517. 
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Some  twelve  years  after  this  parol  agreement 
to  make  a  gift  on  certain  conditions  to  his  son 
(the  plaintiff),  the  father  actually  conveyed  this 
land  to  two  other  sons.  "Why  he  did  so,"  the 
bill  savs,  "the  plaintiff  is  not  advised.  Certain 
it  is  that  it  was  never  intended  by  his  father 
or  brothers  to  deprive  him  of  the  ownership  or 
possession  of  this  tract  of  land."  It  seems  to 
noe  a  probable  erplanation  of  the  conduct  of 
the  father  and  brothers  to  the  plaintiff  is  that, 
he  having  failed  to  comply  with  the  condition 
on  which  only  the  father  was  to  convey  him 
the  land, — that  is,  as  I  surmise,  to  build  in  a 
certain  specified  time  a  house  of  a  particular 
character, — he  had  no  right  to  demand  a  deed 
of  his  father,  and  he  was  at  liberty  to  con- 
vey it  to  his  other  sons;  and  this  he  did  because 
of  the  failure  of  the  plaintiff  to  comply  with 
the  condition  imposed  on  him  by  his  father, 
the  plaintiff  having  his  family,  after  twelve 
years,  still  living  in  a  house  worth  less  than 
$50. 

"The  answer  of  the  defendants  to  the  appel- 
lee's bUl  denied  this  verbal  gift  by  the  father  to 
bis  son  (the  plaintiff)  of  thisland.  This  put  on 
him  the  burden  of  proving  this  parol  agree- 
ment of  his  father  to  give  him  this  land;  and 
the  law,  we  have  seen,  required  him  to  prove 
the  agreement  with  definiteness  and  accuracy. 
Has  this  been  done?  It  seems  to  me  it  has  not. 
No  one  who  was  present  when  the  alleged  ver- 
bal agreement  was  entered  into  by  the  father 
and  son  for  the  gift  of  this  tract  of  land  testi- 
fies in  the  case  to  what  then  transpired,  or  as 
to  the  terms  of,  or  conditions  attached  to,  the 
gift.  That  it  was  a  conditional  agreement  we 
only  learn  from  the  allegations  in  the  bill. 
There  is  not  one  particle  of  evidence  showing 
what  the  terms  or  conditions  of  this  gift  were. 
The  whole  proof  consists  of  subsequent  admis- 
sion by  the  father  that  he  had  given, this  land 
to  his  son  (the  plaintiff),  or  admission  by  con- 
duct or  by  acts  that  he  regarded  this  farm  as 
belonging  to  his  son  (the  plaintiff).  But  such 
statements  and  conduct  are  what  would  natu- 
rally have  occurred  had  the  verbal  gift  of  this 
farm  to  his  son  (the  plaintiff)  been  a  conditional 
one,  such  as  is  set  out  in  the  bill,  or  such  as  I 
have  above  suggested.  Naturally,  the  father 
would  have  expected  the  condition  precedent 
attached  to  the  gift  would  in  good  time  have 
been  complied  with  by  the  son,  and  the  gift 
thus  perfected;  and,  anticipating  that  this 
would  be  the  case,  the  father  would  naturally 
speak  and  act  as  if  this  farm  belonged  to  his 
son,  and  though  he  had  no  right  to  demand  a 
deed  for  this  mrm  unless  he  complied  strictly 
with  the  conditions  precedent  to  the  gift,  what- 
ever they  were. 

The  most  direct  and  satisfactory  evidence  of 
this  verbal  agreement  was  deposition  of  a 
nephew  of  the  father,  giving  what  was  said 
casually  by  the  father  to  the  witness  the  day 
after  this  verbal  gift  of  this  farm  to  his  son  (the 
plaintiff).  This  we  will  analyze.  He  says  in 
his  deposition  taken  October  17,  1887:  "L.  M. 
Frame,  the  plaintiff,  has  resided  on  this  farm 
of  100  acres  about  thirty-one  years.  •  I  went  to 
his  father's,  William  B.  Frame's,  one  morning, 
and  he  said  to  me:  'I  have  made  way  with  my 
land.'  I  said,  *Have  you?'  and  he  said,  'Yes. 
I  gave  Lemuel  a  farm  yesterday,'— and  he 
pointed  to  the  100-acre  farm  across  the  river  as 
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the  ODe  be  had  given  him.  He  said  he  let  John 
and  Tom  have  the  balance.  He  had  owned  six 
or  seven  tracts  of  land.  He  said:  *Now  Lem- 
uel can  go  to  work  or  starve.'  He  said,  too, 
they  would  have  to  give  Nancy  Jones,  to  get 
her  out  of  the  bouse,  two  bushels  of  com,  be- 
fore Lem.  could  move  in." 

Though  this  witness  is  so  definite  as  to  what 
was  said  then,  still  it  is  obvious  th&t  his  testi- 
monv  is  far  from  being  satisfactory.  It  gives 
the  details  of  a  casual  conversation  in  which 
the  witness  had  had  no  interest  and  which  oc- 
curred some  thirty-one  years  before.  We  know 
there  must  have  been  very  substantial  errors  in 
it  For  instance,  the  bill  does  not  pretend  that 
William  B.  Frame  gave  all  hislana  to  his  three 
sons  at  that  time,  in  1856;  but  it  says  he  save 
this  one  farm  of  100  acres  to  his  son  (the  plain - 
tiff)  then  and  the  balance  of  his  land  to  his  two 
other  sons,  John  and  Tom,  some  twelve  years 
afterwards,  and  not  one  member  of  the  family, 
or  a  single  other  witness,  ever  heard  of  any 

g'ft  at  that  time  of  any  of  his  lands  by  William 
,  Frame  to  any  of  his  children  except  this 
100  acres  to  his  son  (the  plaintiflf).  This,  I  sup- 
pose, was  a  mistake  made  by  the  nephew  as  to 
what  his  uncle,  William  B.  Frame,  then  said 
to  him.  He  heard  this  maoy  years  afterwards. 
This  witness  said  the  father  said:  "Now  Lem- 
uel" (the  plaintiff)  "must  go  to  work."  This 
does  not  look  as  if  the  gift  was  made,  as  stated 
in  the  bill,  "to  compensate  the  plaintiff  for 
his  past  services,  and  to  start  him  in  life."  He 
had  lived  with  his  father,  but  we  may  infer 
from  what  his  father  said  that  he  did  not  think 
his  past  services  deserved  compensation,  but 
rather  considered  that  he  had  heretofore  sup- 
ported him  in  idleness,  and  he  proposed  to  do 
so  no  longer,  but  he  must  "goVto  work  or 
starve." 

There  is  ia  this  conversation  corroborative 
evidence  of  the  small  value  of  the  house  on  this 
100  acres  of  land,  for  it  was  supposed  Nancy 
Jones  would  let  the  son  move  into  this  bouse, 
and  she  would  give  it  up,  for  the  trifling  com- 
pensation of  two  bushels  of  corn.  She  could 
not  have  regarded  the  house  at  all  desirable  to 
live  in,  if  she  could  surrender  it  so  easily.  This 
conversation  took  place  before,  the  son  (the 
plaintiff)  had  taken  possession  of  this  farm,  and 
when  of  course,  the  conditional  gift  named  in 
the  bill  was  imperfect,  and  when,  of  course,  the 
son  had  noriffht  to  demand  a  deed  of  the  father; 
and,  though  the  statements  and  acts  of  the  father 
subsequently  show  simply  that  he*  had  given 
his  son  (the  plaintiff)  this  farm,  and  were  made 
after  he  had  taken  i>ossession,  yet  none  of  them 
are  inconsistent  with  the  gift  bein^  conditional 
and  the  condition  not  complied  with,  and  this, 
one  suspects,  was  the  case  from  his  father  hav- 
ing some  twelve  years  afterwards  made  to  two 
other  sons  a  deed  for  this  farm.  It  seems  to 
me,  therefore,  that  the  plaintiff  has  failed  to 
show  with  the  requisite  degree  of  distinctness 
and  accuracy  the  terms  of  the  verbal  agreement 
made  by  his  father,  giving  him  this  land,  be- 
cause of  the  great  lapse  of  time  (thirty-one  years) 
before  the  institution  of  this  suit. 

The  court  below  ought  to  have  dismissed  his 
bill  at  his  costs.  The  court  below,  obviously, 
by  its  order  made  December  5,  1887.  properly 
dismissed  the  bill  as  to  the  defendant  Thomas 
J.  Frame,  he  tendering  with  his  answer  a  deed 
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to  the  plaintiff  for  his  moiety  of  the  land,  which 
the  plaintiff  was  willing  to  acc^t;  but  the 
court  below  erred  in  its  decree  of  May  3, 1888» 
specifically  enforcing  said  alleged  verbal  con- 
tract against  the  other  defendants.  I7i»9  decree 
must  be  9et  aside,  annulled  and  reversed,  and 
the  appellants  must  recover  of  the  appeUee^  Z.  M, 
Frame,  their  costs  in  this  court  expended;  and 
this  court,  entering  such  order  as  the  court  be- 
low shonld  have  done,  must  dismiss  the  bill  of 
the  plaintiff;  and  the  defendants  below,  other 
than  Thomas  J.  Frame,  must  recover  of  the 
plaintiff  below  their  costs  expended  in  the  court 
below. 

Snyder,  P.,  and  English,  /.,  concurred; 
Brannon,  J,,  absent. 


J,  D.  ALDER80N.  P!f.  in  3rr„ 

V. 

COMMISSIONERS    OF    KANAWHA 
COUNTY  COURT  et  al. 


A.  B.  FLEMING 

V. 

SAME. 
(....W.Va.....) 

1.  Equity  hBM  no  Jnrlfldletion  fto  enloin 
commissioners  of  a  oounty  oourt  inwest 
Virginia  from  certifying  to  the  governor  the  re- 
sult of  their  oanvaaa  of  the  oounty  vote  for  con- 
greflsman. 

2.  An  appeal  fi*om  an  equity  decree  will 
not  bring  up  for  review  an  order  discharging  a 
rule  to  show  oause  why^i  party  ahaXL  not  he  pun- 
ished for  contempt  in  disobeying  an  Injunction 
awarded  In  the  suit. 

(June  28, 1880.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  dissolving  an  injunction  in  a 
suit  brou(^ht  aR:ainst  defendants  John  S.  Cun- 
ningham. W.  B.  Calderwood  and  S.  S.  Staun- 
ton, Commissioners  of  Kanawha  County,  to 
restrain  them  from  certifying  to  the  Governor 
of  West  Virginia  the  result  of  the  vote  cast 
at  the  general  election  for  Congressman  in  the 
Third  Congressional  District  of  this  State. 
Affirmed. 

Messrs,  Okey  Johnson,  J.  W.  St  .Clair 
and  Brown  is  Jackson,  for  plaintiff  in 
error: 

Returns  to  common-law  writs  of  certiorari 
should  set  out  the  evidence  fully  on  which 
the  judicial  act  complained  of  was  founded. 
It  should  also  be  full  on  the  decisions  and 
rulings. 

Jameson  V.  People,  9  Mich.  Ill,  77  Am.  Dec. 
491;  DuggenY,  McOruder,  Walk.  (Miss.)  112, 
18  Am.  Dec.  629;  JV<?w  Orleans  v.  Morgan,  7 
Mart.  N.  8.  1,  18  Am.  Dec.  2H6,  287 ; 
Board  cf  Education  of  Sherman  Dist.  v.  Hop- 
kins, 19  W.  Va.  86;  Dryden  v.  Swinhurn,  15 
W.  Va.  251;  Dryden  v.  Swinburne,  20  W.  Va. 
89;  Jfe«  V.  Marion  Maeh,  Works,  24  W.  Va, 
521;    Ohenowith   v.    Randolph    Oo,    26    W. 

NOTE.--See  Fleming  v.  Guthrie  (W.  Va.),  8 L.  B.  A. 
.54,  noitx  Goff  V.  Wilson,  Id.  59:  Carr  v.  Wilson,  ia.64. 


See  also  47  L.  R.  A.  393. 
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Va.  280;  Alderwn  v.  KanaiD?M  County,  81  W. 
Va.  688. 

It  18  clearly  settled  in  this  State  that  on  writ 
of  certiorari  the  court  will  settle  other  than 
jurisdictional  questions.  Under  our  statutes 
a  certiorari  has  the  same  effect  as  a  writ  of 
error. 

Ihmsieorth  y.  Baltimore  d  0,  R,  Oo,  36 
W.  Va.  815;  Fouu  v.  Vaivderwrt,  80  W.  Va. 

•  It  was  held  id  Phila.  A  T.  R.  Co'b  Ocue,  6 
^hart.  25.  86  Am.  Dec.  202,  that  certiorari  is 
a  substitute  for  a  writ  of  error,  and  is  governed 
bj  the  same  rules. 

Unless  it  is  afSrmatively  proved  by  the  party 
demandinfi:  the  recount  that  the  ballots  have 
been  safely  and  securely  kept  and  are  identi- 
cally the  same  as  those  cast,  the  certificate  of 
the  officers  holdiniB?  the  election  is  the  best 
evidence  of  the  result  of  the  election,  and  the 
recount  will  be  refused. 

Paine,  Elections,  776;  Budaon  t.  Solomon, 
19  Kan.  177;  People  v.  Burden,  46  Cal.  241; 
Coglan  v.  Beard,  66  Cal.  68. 

The  true  rule  was  laid  down  ^itti  much 
clearness  in  People  v.  Bolden,  28  Cal.  123. 

Any  subsequent  alteration  or  mutilation  by 
anyone  intrusted  by  law  with  their  custody 
would  be  a  public  crime  of  great  enormity; 
and  the  commission  of  a  crime  cannot  be  pre- 
sumed. 

D.  S.  V.  Amedj/,  24  U.  8.  11  Wheat.  408  (6 
L.  ed.  602). 

Judge  Cooley,  in  Constitutional  Limitations, 
626,  says:  "If  the  ballots  have  not  been  kept 
as  required  by  law,  and  surrounded  by  such 
securities  as  the  law  prescribes,  with  a  view 
to  their  safe  preservation  as  the  best  evidence 
of  the  election,  it  would  seem  that  they  should 
not  be  received  as  evidence  at  all,  or  if  received 
it  should  be  left  to  the  jury  to  determine  upon 
all  the  circumstances  of  the  case  whether  they 
constitute  more  reliable  evidence  than  the  in- 
spectors' certificates,"  etc. 

If  the  b^lots  are  preserved  as  the  law  re- 
quires, and  are  the  only  conclusive  evidence 
of  the  result  of  the  election,  the  certitied  state- 
ment and  declaration  of  the  officers  of  election 
are  prima  facie  evidence  only. 

ReynMa  v.  State,  61  Ind.  802;  People  v. 
Eolden,  28  Cal.  128. 

The  cases  we  have  cited  where  it  was  held 
that  the  burden  was  on  the  party  appealing  to 
the  ballots  as  the  best  evidence  of  the  result 
of  the  election,  to  show  affirmatively,  before 
he  could  resort  to  that  evidence,  that  the  bal- 
lots had  not  been  tampered  with,  were  con- 
tested election  cases  or  quo  warranto  cases. 
Even  if  the  rule  would  apply  in  such  cases, 
which  we  deny,  yet  under  the  plain  mandate 
of  our  statute  it  would  not  apply  in  these 
cases,  because  no  certificate  has  been  yet  given 
in  Kanawha  County  as  to  the  result  of  the 
election  in  that  county  for  governor  or  for 
representative  in  Congress. 

Ooff  V.  Wtlion  (W.  Va.),  8  L.  R.  A.  68; 
Alderson  v.  Kanawha  County,  31  W.  Va. 
638. 

Under  our  statute  the  commissioners  cannot 
inquire  into  the  question  of  whether  the  bal- 
lot»«  are  fraudulent;  that  can  only  be  decided 
by  the  tribunal  that  tries  the  contest. 

McCrary,  Elections,  P§  226-231. 
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There  is  no  reason  why  the  recount  of  the 
Charieston  precinct  should  not  stand,  and  it 
was  error  in  the  circuit  court  not  to  so  declare 
on  the  hearing  of  the  certiorari. 

Chenovnih  v.  Randoljph  Co.  26  W.  Va.  280. 

Where  the  election  is  fair  and  free  from 
fraud,  and  no  question  is  made  as  to  the  right 
of  the  electors  to  vote,  or  as  to  the  correctness 
of  the  returns,  the  failure  of  the  officers  of  the 
election  to  be  sworn  will  not  Justify  the  ex- 
clusion of  the  votes. 

Paine,  Elections,  §  431;  StinaonY,  Sweeney, 
17  Nev.  810;  MoCraw  v.  Earrdlson,  4  Coldw. 
84;  Dishon  v.  Smith,  10  Iowa,  212;  Barnee  v. 
Adame,  2  Bart.  Cong.  El.  Cas.  764;  People 
V.  Cook,  8  N.  T.  67;  Taylor  v.  Taylor,  10 
Minn.  107;  Keyaer  v.  McKiasam,  2  Hawle,  130; 
Wekea  v.  EUia,  2  Barb.  826;  Oreenleafy.  Low, 
4  Denio,  168;  State  v.  Alachua  Coutity  Can- 
i>aaaera,  17  Fla.  9;  Whipley  v.  McEune,  12  Cal. 
362;  Blair  v.  Bwrrett,  1  Bart.  Cong.  El.  Cas. 
808. 

In  Massachusetts  the  Act  requires  the  com- 
missioners to  be  sworn,  and  makes  the  election 
void  if  the  Act  is  not  complied  with.  Several 
cases  are  reported  where  precinct  votes  were 
thrown  out  on  account  of  this  omission. 

Paine,  Elections,  g  436  and  cases  cited. 

For  the  statutes  passed  on  the  subject,  and 
amended  and  modified,  see^ 

Acts  1868,  p.  117;  1866.  p.  123;  1866,  1871, 
1872-78,  1879,  p.  148;  1882,  p.  493. 

As  tending  to  show  the  constitutionality  of 
the  Act,  see  the  following  cases: 

Weat  V.  Roaa,  63  Mo.  350;  State  v.  Cook,  4t 
Mo.  593;  Enaworth  v.  AUnn,  46  Mo.  450; 
People  V.  Kopplekom,  16  Mich.  346;  Franklin 
V.  Kaufman,  65  Ga.  260;  People  v.  Laine.,  83 
Cal.  60;  State  v.  Staten,  6  Coldw.  233;  An- 
deraon  v.  Baker,  23  Md.  533;  Baltimore  v. 
State,  15  Md.  476;  State  v.  Baltimore  di  0.  R, 
Go.  12  Gill  &  J.  438;  Bridgea  v.  Shallcroaa,  6 
W.  Va.  574;  Ma/rHn  v.  Hunter,  14  U.  8.  1 
Wheat.  804.  851  (4  L.  ed.  97);  Stuart  v.  Laird, 
6  U.  8.  1  Cranch,  299  (2  L.  ed.  115);  Cohens 
V.  Virginia,  19  U.  8.  6  Wheat.  264  (6  L.  ed. 
257);  Bank  of  U,  S.  v.  Halatead,  23  U.  8.  10 
Wheat.  61,  61  (6  L.  ed.  264);  Ogden  v.  Saun- 
dera\  26  U.  8.  12  Wheat.  290  (6  L.  ed.  606); 
Minor  v.  Happeraett,  88  U.  8.  21  Wall.  162  (22 
L.  ed.  627);  Story,  Const.  §§  405,  408;  Potter- 
eon  V.  Barlow,  60  Pa.  76;  People  v.  Jforth,  72 
N.  Y.  124. 

It  has  been  held  that  these  commissioners 
are  not  superior  to  the  law.  They  may  be  con- 
trolled by  prohibition. 

Brazie  v.  Fayette  County,  25  W.  Va.  213; 
Fleming  v.  Guthrie,  (W.  Va.)  3  L.  R  A.  54. 

Where  they  decide  improperly  and  declare  a 
wrong  result  their  action  will  be  controlled  by 
certiorari. 

Cunningham  v.  Squirea,  2  W.Va.  422;  CJien^ 
owith  V.  Randolph  County,  26  W.  Va.  230; 
Alderaon  v.  Kanawha  County,  31  W.  Va.  633. 

A  court  of  equity  may,  by  injunction,  stay 
proceedings  at  law  at  any  stage  thereof;  it  may 
stay  the  tnal,  the  judgment,  the  execution,  or 
the  money  in  the  sheriffs'  hands  if  there  be  a 
acirefaciaa,  or  the  delivery  of  possession,  if  it 
be  a  writ  of  possession. 

PoUock  V.  OUhert,  16  Ga.  398,  60  Am.  Dec 
782. 

Injunction  against  proceedings  in  another 
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-court  is  aD  auxiliary  writ,  where  equitable  ele- 
ments are  involved  in  the  dispute. 

Bame$  v.  Ward,  Busbee,  Eq.  93,  67  Am. 
Dec.  590. 

Where  a  decree  is  entered  in  vacation  a  com- 
plainant threatening  to  proceed  thereon,  ))efore 
It  has  been  made  final,  will  be  restrained  xmtil 
the  defendant  can  be  heard  upon  his  objections. 

Hook  V.  Mieheson,  106  111.  892. 

Proceedings  at  law  may  be  enjoined  and  a 
change  of  venue  had,  when  the  facts  have 
come  to  a  party's  knowledge  too  late  to  apply 
for  the  change  at  law. 

Darmsdatt  v.  Wolfe,  4  Hen.  &  Mun.  246. 

The  court  may  enjoin  execution  after  appeal 
taken,  although  suing  out  the  execution  was  a 
contempt  of  court. 

Balkum  v.  Harper,  50  Ala.  873. 

The  judgment  should  be  enjoined  until  the 
proper  issues  have  been  tried. 

KrUfong  v.  Hendricks,  2  Gratt.  312. 

Mr.  A*  Borlew,  for  defendants  in  error: 

The  Constitution,  art.  8,  §  13,  gives  the  cir- 
cuit courts  authority  to  supervise  and  control 
all  proceedings  hefore  inferior  tribunals  by 
mandamus,  prohibition  and  certiorari. 

A  trial  de  novo  in  the  circuit  court  is  not 
warranted  by  the  bestowal  of  mere  appellate 
power  and  is  not  the  exercise  of  appellate 
jurisdiction. 

Lacy  V.  Williams,  27  Mo.  280,  282. 

The  only  effect  of  the  writ  of  certiorari  is 
to  cake  the  record  up  to  the  circuit  court.  No 
power  is  given  by  the  statute  to  authorize  the 
circuit  court  to  try  the  case  upon  the  facts. 

Lewis  V.  Nuckolls,  26  Mo.  278.  280. 

In  People  v.  Ferns,  86  N.  Y.  218,  it  was 
held  that,  upon  a  common-law  certiorari,  the 
•<x)urt  could  only  affirm  or  reverse  the  pro- 
ceedings in  the  case,  and  that  to- make  any 
further  order  would  be  erroneous.  The  ex- 
tent of  the  authority  of  a  court  under  a  statute 
similar  to  ours  is  stated  in  People  v.  Hamilton, 
89  N.  Y.  108,  but  there  is  no  intimation  that 
the  court  upon  certiorari  may  try  the  ease  de 
now. 

The  most  that  can  be  claimed  for  this  statute 
is  that  it  substituted  the  writ  of  certiorari  for 
the  writ  of  error  in  certain  cases. 

FarnstDorth  v.  Baltimore  db  0,  E.  Co.  28  W. 
Va.  819. 

This  precise  question  was  determined  by 
this  court  in  Dryden  v.  SwiTihum,  15  W.  Va. 
284,  267-274,  where  it  was  held  that,  although 
the  circuit  court  was  right  in  reversing  the 
<x>unty  court,  it  was  wrong  in  retaining  for 
trial  a  case  brought  to  it  by  certiorari,  but 
ought  to  have  remanded  it  to  the  county  court 
to  be  tried.  This  case  was  followed  and  ap- 
proved in  Fowler  Y.  Thompson,  22  W.  Va.  106, 
120. 

The  commissioners  of  the  county  court  sit- 
ting as  canvass«*rs  enter  no  judcrment  and 
make  no  record  of  their  conclusions. 

Brazie  v.  Fayette  Oo.  25  W.  Va.  222,  225; 
Poteet  V.  CabeU  Oo.  80  W.  Va.  68. 

A  certiorari  cannot  operate  to  stay  proceed- 
ings where  the  order  complained  of  has  been 
begun  to  be  executed. 

Blanch^rd  v.  Myers,  9  Johns.  66;  P^UeMn 
▼.  Brooklyn,  18  Wend.  664. 

It  does  not  seem  possible  to  give  it  any  effect 
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where  the  matter  complained  of  has  been 
completely  executed. 

In  Alderson  v.  Kanawha  County,  81 W.  Va. 
633,  it  was  held  that  it  was  right  for  the  court 
Issuing  a  mandamus  nisi  to  make  an  order  in- 
hi  biting  the  commissioners  from  adjourniog 
or  certifying  the  result  of  the  election,  so  that 
the  peremptory  mandamus  will  be  effective. 

Certiorari  is  an  extraordinary  remedy  re- 
sorted to  for  the  purpose  of  supplying  a  defect 
of  lustice  in  cases  obviously  entitled  to  redress 
and  yet  unprovided  for  by  the  jiuy  forms  of 
proceeding. 

i^«  V.  Marion  Mack.  Works,  24  W.  Va.  519; 
Beasley  v.  Beekley.  2^  W.  Va.  89. 

This  question  of  the  rieht  to  supervise  these 
canvassing  commissioners  by  certiorari  re- 
quires a  consideration  of  the  cases  of  Cheno* 
with  V.  Randolph  Co.  26  W.  Va.  230;  Poteet 
V.  CaheU  Co*  and  Alderson  v.  Kanawha  County, 
supra,  upon  which  it  is  respectfully  submitteid 
the  court  must  eventually  establish  the  doc- 
trine enunciated  in  Poteet  v.  CabeU  Co.  supra, 
that  the  cqiirts  are  not  to  interfere  by  certiorari 
with  the  acts  of  the  commissioners  acling  as 
canvassers,  because  * 'am  pie  provisions  are 
made  for  going  behind  these  returns  and  as- 
certaining how  the  lesral  voters  of  the  county 
have  voted  when  voting  for  any  officer  from 
a  constable  to  the  eovernor.'' 

That  which  is  within  ihe  letter  of  a  statute, 
and  not  within  its  spirit,  is  not  within  the  stat- 
ute. 

v.  8.  V.  Morrissey.  82  Fed.  Rep.  147. 

That  which  is  within  the  spirit  of  a  statute, 
though  not  within  the  letter,  may  sometimes 
be  declared  to  be  within  the  statute,  even  in 
criminal  cases. 

Ibid. 

A  thing  which  is  within  the  letter  of  a  stat- 
ute is  not  within  the  statute  unless  it  be  within 
the  intent  of  the  law-makers.  « 

Ddafldd  v.  Brady,  11  Cent.  Rep.  817,  108  N. 
Y.  524. 

Where  a  statute  would  operate  unjustly  or 
absurd  consequences  would  result  from  a  lit- 
eral interpretation  of  terms  and  words  used, 
the  intention  of  tbeframers,  if  it  can  be  fairly 
gathered  from  the  whole  Act.  will  prevail. 

Murray  v.  Bobson,  10  Colo.  66. 

The  appellees  submit  the  following  authori- 
ties to  show  that  a  court  of  equity  has  no  ju- 
risdiction of  the  matters  complained  of  in  the 
complainant's  bill: 

8mith  V.  Myers,  7  West.  Rep.  90,  109  Ind. 
UPeck  V.  WeddeU,  17  Ohio  St.  271;  ^aUr. 
Marlow,  15  Ohio  St.  114;  StaU  v.  Taylor,  15 
Ohio  St  187;  Com.  v.  Carrigues.  28  Pa.  9; 
Moore  v.  Hoisington,  81  111.  243;  Umstedv. 
Buskirk,  17  Ohio  St.  114;  Stone  v.  Wetmore,  43 
Ga.  601;  EUpatriek  v.  Smith,  77  Va.  347; 
Jones  V.  Oranville  County,  77  N.  C.  280. 

A  special  tribunal  created  by  law,  to  try 
election  contests,  is  exclusive;  it  cannot  be  re- 
strained, or  in  any  way  controlled,  by  a  court 
of  chancery. 

Expofrte  Wimberly,  57  Miss.  447. 

McCrary  on  Elections,  §g  851,  853. 

Bnuinont  J.,  delivered  the  opinion  of  the 
court: 
John  D.  Alderson  presented  to  the  judge  of 
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the  Eighth  Circait  a  bill  in  equity  stating  to 
the  effect  that  at  the  election  in  this  State  on 
Noyember  6, 188t<,  he  received  a  large  nuraher 
of  votes  for  representative  in  the  Congress  of 
the  United  States  for  the  Third  District  of  this 
State;  that  the  opposing  candidate  was  James 
H.MacGinDis,  who  received  alarge  number  of 
Yotes  for  the  same  position ;  that  the  result  of 
the  election  in  each  county  of  said  district, 
except  Kanawha,  had  been  certified  to  the 
governor;  that  either  he  or  MacGinnis  had 
been  elected;  that  the  result  depended  on  the 
ascertainment  of  the  result  in  Kanawha 
County;  that  the  defendant  commissioners,  on 
November  12,  met  to  ascertain  the  result  in 
said  county;  that  returns,  as  certified  from  the 
precincts,  showed  that  paid  Alderson  had  re- 
ceived 3,829  and  said  MacGinnis  4,658  votes; 
that  said  Alderson  demanded  a  recount,  which 
recount  was  made,  whereby  the  result  was  for 
said  Alderson  8,841,  and  for  said  MacGinnis 
4,63d,  votes;  that  said  commissioners  refused 
to  accept  such  recount,  except  as  to  certain 
precincts,  and  as  to  others  adopted  the  original 
returns,  rejecting  the  result  of  the  recount 
there,  and  entirely  rejected  the  votes  cast  ai 
two  precincts,  whereby  the  result  was  for  said 
Alderson  8,825  and  for  said  MacGinnis  4,660 
votes,  which  would  elect  said  MacGinnis. 

The  bill  states  that  the  said  Alderson  ex- 
cepted to  this  action  of  the  commissioners, 
and  during  the  progress  of  the  canvass  ex- 
cepted to  various  rulings  and  decisions  of  the 
commissioners  which  are  detailed  in  the  bill. 

The  bill  also  states  that  the  commissioners 
refused  to  settle  and  sign  bills  of  exceptions 
touching  these  rulings,  and  that  said  Alderson, 
by  a  proceeding  in  mandamus  in  this  court, 
obtained  a  mandate  from  this  court  requiring 
them  to  do  so;  and  that  they  were  bound  to 
make  a  record  of  all  poll-books,  ballots,  pack- 
ages, boxes  and  tally-sheets  on  the  recount 
and  evidence,  and  their  rulings  and  actions, 
and  that  he  had  tendered  them  a  bill  of  ex- 
ceptions representing  the  same,  but  they  had 
not  yet  settled  and  signed  it;  and  that,  as  soon 
as  settled  and  signed,  he  would  apply  to  the 
Circuit  Court  of  Kanawha  for  a  writ  of  cer- 
tiorari to  correct  such  erroneous  proceedings 
of  said  commissioners;  that,  in  order  that  jus- 
tice might  be  done,  it  was  important  to  nim 
that  said  commissioners  should  not  send  to  the 
governor  certificates  of  the  result  of  said  elec- 
tion in  said  county  according  to  their  said  de- 
cision; that  it  was  the  intention  of  the  com- 
missioners, as  soon  as  they  should  si^n  said 
exceptions,  and  before  hecould  hnve  time  to 
apply  to  said  circuit  court  and  obtain  a  certi- 
orari and  give  bond,  to  certify  said  result  to 
the  governor,  according  to  their  erroneous  de- 
GV>ion:  and  that  they  intended  so  doing  for  the 
very  pMrpose  of  defeating  said  Alderson *s 
right  to  review  said  proceedings;  that' he  had 
asked  said  commissioners  to  consent  not  to  cer- 
tify said  result  until  he  could  apply  for  the 
certiorari,  but  they  declined  to  say  what  their 
intention  was;  that  though  they  bad  an- 
nounced their  decision  they  were  keeping  it 
off  ihe  record  until  the  bill  of  exceptions 
should  be  signed ;  and  be  charged  that  they 
bad  already  made  out  a  certificate  ready  to 
file  with  the  governor  as  soon  as  the  exceptions 
should  be  signed  and  their  decision  entered  of 
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record,  and  that  they  had  prepared  it,  that 
there  might  be  as  little  delay  as  possible  in  fil- 
ing it  with  the  governor,  and  that  thereby  the 
said  Alderson  would  be  defeated  in  reviewing 
said  proceedings.  He  prayed  an  injunction  to 
restrain  the  commissioners  from  certifying  to 
the  governor  the  result  of  said  election.  On 
December  15,  1888,  such  injunction  was 
awarded. 

Said  Alderson,  on  January  4,  1889,  filed  in 
court  bis  affidavit  stating  that  process  upon 
the  injunction  bill  was  served  on  two  of  the 
commissioners  December  15,  but  does  not  give 
date  of  service  on  the  other;  that  on  Decem- 
ber 15,  1888,  he  presented  his  petition  for  a 
certiorari  to  review  such  proceedings,  and  it 
appears  it  was  allowed  17th  December,  1888, 
with  an  order  restraining  them  from  certifying 
said  result,  and  that  he  believes  the  said  com- 
missioners had  full  notice  thereof;  and  that 
notwithstanding  such  notice  and  service  of 
process  on  said  injunction,  said  commissioners 
did  certify  such  result  to  the  governor;  and 
on  said  Alderson 's  motion  a  rule  was  awarded 
against  them  to  show  cause  why  thej  should 
not  be  punished  for  their  contempt  in  so  vio- 
lating the  injunction.  Afterwards  the  defend- 
ants moved  the  court  to  quash  the  said  rule 
for  contempt,  as  improvidently  awarded,  and 
for  want  of  jurisdiction,  and  the  rule  was 
quashed,  and  defendantsdischarged  therefrom. 
Afterwards  the  defendants  moved  the  court 
to  dissolve  the  injunction,  and  the  same  was 
dissolved  for  want  of  jurisdiction,  and  the  bill 
dismissed.  Said  Alderson  appealed  to  ttiis 
court.  He  assigns  that  the  court  erred  in  dis- 
solving the  injunction  and  dismissing  the  bill, 
and  in  discharging  the  rule  for  contempt. 

The  defendants  contend  there  was  no  juris- 
diction in  the  circuit  court  to  entertain  the 
injunction,  and  that  it  properly  dissolved  it 
and  dismissed  the  bill.  No  principle  of  the 
law  of  injunction  is  better  settled  than  that 
injunction  does  not  lie  to  determine  questions 
of  appointment  to  public  office,  and  the  title 
thereto,  as  they  are  of  purely  legal  nature  and 
cogni/.able  only  in  courts  of  law.  2  High, 
Inj.  §  1812;  High.  Extr.  Rem.  §  619;  KHpat- 
riek  v.  Smith,  77  Va.  847;  Judge  Green  *s  re- 
marks, and  authorities  cited,  in  Dryden  y. 
Swinburn,  15  W.  Va.  234. 

This  is  not,  however,  a  proceeding  to  try 
title  to  an  office,  but  to  restrain  county  com- 
missioners from  sending  to  the  governor  the 
result  of  their  count  of  the  votes  for  a  repre- 
sentative in  the  United  States  (congress.  Does 
an  injunction  lie  in  such  case?  Our  statute 
provides  that  the  commissioners  shall  ascer- 
tain the  result  of  the  election  in  their  county, 
and  certify  it  to  the  governor,  who  is  to  ascer- 
tain who  is  elected,  and  make  proclamation 
thereof. 

In  Dickey  y.  Reed,  78  HI.  261,  it  was  held 
that  a  court  of  chancery  has  no  power  to  re- 
strain by  injunction  a  board  of  canvas.s(>rs 
from  canvassing  the  returns  of  an  election, 
where  the  law  under  which  the  election  was 
held  neither  in  terms  nor  by  implication  con- 
fers such  power,  and  where  there  are  no  facta 
before  the  court  whicJi  require  it  to  take  judi- 
cial cognizance  and  hear  and  adjudicate  and 
decree;  and  that,  valuable  as  is  the  remedy  in 
its  proper  sphere,  it  must  not  be  extended  u> 
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donbtfal  cases,  or  to  accomplish  ends,  ^bere 
there  are  other  adequate  remedies.  The  opin- 
ion in  that  case  is  elaborate  and  well  sustained. 
I  quote  some  of  its  passages:  '*If  the  court 
may  exercise  this  Jurisdiction  in  cases  of 
doiibt,  or  even  where  there  is  no  doubt,  of  the 
result,  a  few  .  .  .  persons  might,  and  prob- 
ably would,  be  induced,  from  the  heat  and 
strife  aUavs  engendered  in  such  elections,  to 
resort  to  a  bill  and  injunction,  and  thus  for 
years  thwart  the  will  of  the  people.  .  .  . 
Public  policy  does  not  require  such  a  Jurisdic- 
tion, even  if  it  could  sanction  it.  If  the  power 
were  admitted,  where  would  its  jurisdiction 
end?  .  .  .  Sanction  the  power  in  this  case  as 
inherent  in  the  court  of  chancery,  could  any 
ingenuity  suggest  reasons  which  should  forbid 
the  application  of  the  same  rule  to  every  case 
we  have  above  supposed,  or  any  election  case 
where  fraud  is  alleged?  In  this  case  alleged 
fraud  is  the  ground  on  which  the  power  is 
urged.  So  would  it  be  in  those  cases,  and  the 
fraud  would  be  precisely  the  same  in  each.*' 

In  PM  V.  WeddeU,  17  Ohio  St.  271,  it  was 
held  that  fraud  in  election  could  not  Justify 
in  junction. 

In  Thompson  v.  Ihoinff,  1  Brewst.  67,  it  is 
held  that  equity  cannot  restrain  a  prothonotary 
from  certifying  election  returns  to  the  board 
of  return  judges,  though  they  are  admitted  to 
be  forgeries. 

6  Am.  &  Eng.  Cyclop.  Law,  title  Elections, 
p.  892,  states  the  law  thus:  "A  court  of  equity 
will  not  interfere  by  an  injunction  to  prevent 
the  election  officers  or  canva<«sing  officers  from 
doing  their  duty  as  required  by  the  law,  nor 
prevent  them  from  canvassing  votes  in  a  cer- 
tain way." 

I  think  the  case  of  Meming  v.  Outhrie,  82 

W.  Va. ,  8  L.  R.  A.  54,  contains  principles 

of  law  kindred  to,  if  not  binding  as  authority 
in,  this  cause.  Jitdge  Fleming,  who  was  a 
candidate  for  governor  at  the  ssme  election, 
obtained  an  injunction  restraining  the  Secre- 
tary of  State  from  laying  before  thfi  Legisla- 
ture the  certiOcate  of  the  Commissioners  of  the 
County  Court  of  Kanawha  County  of  the  re- 
sult of  the  election  as  to  governor,  and  after- 
wards Gen.  GofF,  who  was  also  a  candidate 
for  governor,  obtained  from  the  Circuit  Court 
of  Kanawha  a  mandamus  to  compel  the  Sec- 
retary of  State  to  do  what  he  had  been  so  en- 
Joined  from  doing.  The  circuit  court  an- 
nounced that  it  would  disregard  and  ignore 
such  injunction.  The  bill  of  injunction  al- 
leged that  Fleming  had  before  that  obtained 
from  said  circuit  court  a  reriiorari  to  correct 
the  action  of  the  commissioners  in  canvassing 
the  vote  for  governor,  and  that  paid  certiorari 
was  yet  pending,  but  that  said  commissioners 
had  transmitted  said  certificate  of  returns  to 
the  Secretary  of  State  before  said  certiorari 
issued.  Fleming  asked  a  writ  of  prohibition 
from  this  court  to  prohibit  the  circuit  couri; 
from  ignoring  said  injunction  and  proceeding 
with  said  mandamus,  which  was  refused  by 
this  court.  Here  was  an  injunction  to  restrain 
the  sending  to  the  Legislature,  th^t  it  might 
declare  the  result  as  to  governor,  the  re- 
turns of  Kanawha  County  until  the  pending 
writ  of  certiorari  should  accomplish  correction 
of  alleged  errors,  and  procure  correct  returns. 
That  in  junction  might  be  said  to  be  merely 

6L.R.A. 


auxiliary,  and  necessary  to  keep  back  the  re- 
turns, so  that  they  could  not  be  made  the  basis 
of  a  declaration  of  election  until  correct  re- 
turns should  be  had,  just  as  much  as  in  this 
case;  but  the  court  did  not  think  the  injunc- 
tion could  be  sustained  for  want  of  jurisdic- 
tion. In  delivering  the  opinion  of  the  court,. 
Snyder,  president  of  the  court,  said:  "In  Wal- 
ton V.  Beveling,  61  111.  201,  it  was  held  that 
'where  the  law  plainly  requires  an  officer  to 
perform  a  duty,  and  he  is  not  exceeding  or 
abusing  his  powers,  but  fairly  acting  within 
the  same,  and  a  court  i<<sues  a  writ  to  restrain 
him  from  its  performance,  he  must  discharge 
his  duty  as  prescribed  by  the  law. '  That  case 
was  a  proceeding  for  contempt  against  elec- 
tion officers  for  holding  an  election  in  diso- 
bedience to  an  order  of  injunction,  and  in 
which  the  court  held  that  the  injunction,  hav- 
ing been  issued  without  authority,  was  void, 
and  that  there  was  no  contempt  in  disobeying 
it.  The  court,  in  its  opinion,  says:  'In  such 
case  what  must  control  the  offlcier, — the  man- 
date of  the  county  or  the  plain  behests  of  the 
law  ?  The  court,  as  well  an  the  in ferior  officer, 
must  be  governed  by  the  law.  When  the  law 
imposes  a  positive  duty  upon  a  public  func- 
tionary, and  a  court  commands  him  not  to 
perform  it.  he  muFt  obey  the  law,  and  disobey 
the  writ  of  the  court.'  In  MtnUton  v.  Beid, 
54  Ala.  820,  it  was  decided  that  a  court  of 
equity  has  no  jurisdiction  to  enjoin  the  person 
declared  elected  to  a  municipal  office  from 
using  his  certificate  of  election  where  the  law 
provides  for  a  contest.  ** 

Thid  court  then  held  that  "a  court  of  equity 
has  no  jurisdiction  to  enjoin  the  Secjetary  of 
State  from  delivering  to  the  speaker  of  the 
house  Of  delegates  the  sealed  returns  of  an 
election  for  governor  properly  transmitted  to 
him,  and  such  injunction,  if  granted,  will  be 
treated  as  a  nullity.  *' 

This  court,  citing  in  its  opinion  with  appro- 
bation the  case  of  Smith  v.  Myers,  109  I nd.  1,. 
7  West.  Rep.  90,  quoted  from  it  the  language: 
*'It  is  a  principle  of  constitutional  law  de- 
clared in  our  Constitution,  and  enforced  by 
many  decisions  of  our  own  and  other  courts, 
that  the  departments  of  government  are  sepa- 
rate and  distinct,  and  that  the  officers  of  one 
department  shall  not  invade  any  other.  To 
interfere  by  injunction  in  this  case  would  in- 
volve a  violation  of  this  fundamental  principle, 
as  a  conflict  between  two  great  departments  of 
the  government  would  result  from  an  exer- 
cise of  the  Jurisdiction  invoked  by  the  appel- 
lant.'' 

Why  do  not  these  principles  substantially 
apply  to  the  case  in  hand?  The  injunction 
here  involved  was  an  act  of  the  judicial  de- 
partment, tending  in  its  consequences  to  pre- 
vent the  .governor,  the  chief  of  the  executive 
department,  from  performing  an  important 
function  assigned  to  him  by  law,— that  of  de- 
claring an  election  of  a  member  of  Congress. 
Through  these  commissioners,  popular  ^ill  in 
elections  for  all  offices,  national  and  state,  from 
president  and  governor  down,  as  expressed  in 
the  several  counties,  is  ascertained  and  certified 
to  the  power  which  declares  the  election  result. 
For  representative  in  Congress  the  vote  ia 
certified  by  them  to  the  highest  state  officer, 
the  governor,  in  order  that  be  may  ascertain 
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and  declare  the  result.  This  duty  is  of  the 
most  vitnl  importance,  and  should  be  per- 
formed without  delay.  Is  it  possible  that  iu- 
junctioD  lies  to  tie  up,  even  temporarily,  the 
performance  of  these  functions,  so  necessary 
to  reach  the  popular  verdict,  when  any  candi- 
date may  think  himself  ap:^npved,  and  make 
it  dependent  on  private  litigation?  Do  not 
the  evils  of  the  exercise  of  such  a  jurisdiction 
at  once  suggest  themselves  without  specifica- 
tion? Once  the  courts  allow  it,  ^here  will  it 
end?  How  often  and  where  will  it  be  exer- 
cised? It  may  be  rather  asked,  when  and 
where  will  it  not  be  exercised?  It  would 
prove  a  Pandora's  box,  the  evils  and  ultimate 
effects  of  which  cannot  be  readily  foreseen. 
Through  the  exercise  of  such  a  power  in  the 
conrts  by  injunction,  that  which  is  most  sa- 
cred in  free  government— the  will  of  the  vot- 
ers— may  be  indefinitely  delayed  in  its  expres- 
sion or  practically  defeated. 

These  matters  are  in  their  natnre  political 
and  their  decision  rests  with  the  political 
power  of  the  government,  and  the  processes 
which  it  has  designated  for  the  purpose,  not 
with  the  judiciary;  and  the  courts  should  be 
on  their  guard  lest  they  overgo  the  legitimate 
boundary  of  their  jurisdiction.  This  court 
has,  under  the  clause  of  the  Constitution  giv- 
ing circuit  courts  power  to  supervise  and  con- 
trol all  proceedings  before  justices  and  other 
inferior  tribunals  by  mandamus,  prohibition 
and  certiorari,  sustained  a  jurisdiction  by 
those  processes,  and  in  so  doing  has  gone  as 
far  as  there  is  warrant,  and  does  not  desire  to 
extend  the  scope  of  the  process  of  injunction 
in  this  field. 

There  is  no  provision  in  the  Constitution 
expressly  authorizing  it  as  to  injunction.  But 
it  IS  argued  that  this  case  is  an  exception  to 
the  general  rule,  and  that  the  injunction  in 
this  instance  is  onlv  auxiliary  or  ancillary  to 
the  proceeding  at  law  by  certiorari;  that  bat 
for  it  the  commissioners  could  and  would  cer- 
tify the  returns  to  the  governor  before  the 
plaintiff  could  obtain  that  writ,  and  give  bond 
to  consummate  it,  and  thus  render  the  certi- 
orari abortive.  I  do  not  see  that  the  mere 
fact  that  a  party  has  taken  exceptions  in  a 
law  proceeding,  with  intention  to  appeal  to  a 
higher  court,  vrill  warrant  an  injunction  to 
restrain  the  judgment.  Here  the  exception  was 
not  yet  settled  or  assigned;  no  certiorari  was 
pending.  Perhaps  the  intention  to  obtain  it 
might  not  be  carried  out,  or  the  writ  might 
not  be  obtained.  But  the  position  that  there 
was  no  other  remedy  does  not  seem  sound. 
If  upon  the  certiorari  when  obtained  the 
action  of  the  commissioners  should  be  re- 
versed, the  judgment  might  be  such  as  to 
need  no  further  proceedings  before  them;  or, 
if  such  further  proceedings  would  be  required, 
they  could  be  required  to  review  their  work, 
and  properly  certify  the  result  of  the  election, 
as  this  court  has  at  this  term  decided  in  Al- 
derman V.  Oommimonert;  and  beyond  Ibis  the 
law  affords  ample  and  adequate  remedy  in 
the  process  of  a  contested  election.  Equity 
disavows  jurisdiction  by  the  stringent  process 
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!  of   injunction  where  other  adequate  remedj 
exists.     High,  Inj.  §  28, 

Equity  especially  disavowra  jurisdiction  in 
matters  pertaining  to  elections.  We  fail  to* 
see  in  the  circumstances  of  this  case  that  stress 
of  necessity  which  would  make  this  case  an 
exception  to  a  general  rule,  which  the  able 
and  distinguished  counsel  for  the  plaintiff 
frankly  admits  to  exist.  If  it  be  argued  that 
the  contemplated  hasty  action  by  the  commis- 
sioners was  with  fraudulent  intent  to  defeat 
the  purpose  of  the  certiorari,  the  answer  is, 
first,  that  the  law  does  not  impute  fraud  to 
public  functionaries  in  the  exercise  of  their 
lawful  Jurisdiction  {Bridge  Co,  v.  Point  Pieas- 

ant,  82  W.  Va. ,  9  8.  B.  Rep.  231};  and, . 

further,  that  we  do  not  see  how  fraud  could 
be  imputed  to  them  in  doing  an  act  which  the  - 
law  made  it  their  duty  to  do. 

As  to  the  error  alleged  in  discharging  the 
rule  for  contempt.  Does  this  appeal  bring  up  > 
the  Judgment  in  this  proceedinir  to  this  court 
for  review?  The  proceeding  for  a  contempt 
is  a  criminal  proceeding  in  its  nature,  separate 
and  distinct,  upon  the  return  of  the  rule  or 
appearance  thereto  by  the  defendant,  trouy 
the  cause,  in  a  violation  of  orders  in  whichr 
the  contempt  consists.  Baltimore  db  0.  B,  Co. 
▼.  Wheeling,  18  Gratt.  40;  StcUe  v.  Irwin,  80 
W.  Va.  404;  State  v.  Earper'e  Ferry  Bridge 
Co,  16  W.  Va.  864. 

It  is  to  be  then  entitled  in  the  name  of  the 
State  at  the  relation  of  the  party  complaining 
against  the  offender.  It  was  so  entitled  in 
this  case.  It  must  be  entered  in  the  law 
order-book,  though  the  contempt  was  in  dis- 
obedience of  process  or  orders  in  chancery, 
and  it  is  error  to  fail  to  enter  it  In  the  law 
order-book.    Buhl  v.  Buhl,  24  W.  Va.  279. 

It  does  not  appear  in  what  book  the  order 
of  discharge  was  entered  in  this  instance. 
The  petition  in  this  case  asked  an  appeal  from> 
and  supersedeas  to  the  two  orders  in  it  specified, 
made  9th  January,  1889, ~one  being  the  order 
discharging  the  rule,  the  other  dissolving  the- 
injiinction  and  dismissing  the  bill. 

What  are  we  to  call  this  proceeding,  or 
what  are  we  to  consider  it?  It  cannot  be- 
both  an  appeal  and  writ  of  error.  I  think  it 
is  what  the  record  calls  it,  an  appeal  in  said' 
chancery  cause,  and  that,  so  far  as  applying, 
to  the  order  discharging  the  rule  for  con- 
tempt, it  was  im providently  allowed,  and  that 
it  does  not  bring  up  for  review  the  order 
discharging  said  rule,  because  that  is  separate 
and  distinct  from  the  chancery  proceeding, 
criminal  in  its  nature,  and  cannot  be  brought 
here  by  appeal,  but  only  by  writ  of  error.  As 
that  order  is  not,  therefore,  reviewable  or 
cognizable  in  this  appeal,  we  do  not  consider 
anv  questions  involved  in  it,  whether  the  said 
Alderson  has  such  relation  as  to  warrant  pro- 
ceedings in  his  individual  name  for  its  review, 
or  whether  any  c(mtempt  was  committed. 

The  decree  of  the  Circuit  Court  diisdting  tlie 
infunetion  and  dismissing  the  bill  is  to  be  qf- 
firmed,  with  costs  and  SSO  damages  to  appeUees. 

Snyder,  P.,  and  En^Uaht  /.«  concurred; 
Green,  J,^  absenC 


840 


NXW  TOBX  COXTBT  OF  APFBALa. 


Got., 


NEW  YORK  COURT  OP  APPEALS. 


Philo  RIGGS  et  al.,  Appt$., 

V. 

Elmer  E.  PALMER  et  al.,  BeapU. 

1  •  A  thini^  which  is  within  the  intention 

of  the  maken  of  a  statute  is  as  much  within  the 
statute  as  if  it  were  within  the  letter;  and  a  thinar 
which  is  within  the  letter  of  the  statute  is  not 
within  the  statute  unless  it  he  within  the  inten- 
tion of  the  makers. 

2.   No  one  shall  be  permitted  to  proUt  by 

his  own  fraud,  or  to  take  advantaffe  of  his  own 
wroDfiTt  or  to  found  any  claim  upon  his  own  in- 
iquity, or  to  acquire  property  by  his  own  crime. 

8.  A  murderer  cannot  takot  either  as 
heir  or  legatee,  the  estate  of  one  whom  he  has 
murdered  for  the  purpose  of  ohtaininff  the  prop- 
erty* 

(October  8,1680.) 

APPEAL  by  plaintiffs  from  a  Judgment  en- 
tered upon  the  order  of  the  General  Term 
of  the  Supreme  Ck)urt,  Third  Department,  in 
favor  of  defendants,  aflSrmins'  tbe  Judgment 
entered  upon  a  report  of  a  referee.  Reverted. 
The  action  was  brought  to  enjoin  the  ad- 
ministrator of  Francis  B.  Palmer,  deceased, 
with  the  will  annexed,  from  disposing  of  the 
personalty  of  decedent  to  tbe  defendant,  who 
was  under  tbe  will  practically  constituted  uni- 
versal devisee  and  legatee,  and  to  declare  bim 


not  entitled  to  tbe  real  estate  under  tbe  will, 
on  tbe  ground  that  he  murdered  tbe  testator, 
who  was  bis  grandfather,  to  get  immediate 
enjoyment  of  the  property  himself,  and  pre- 
vent a  revocation  of  the  will. 

Tbe  conclusions  of  law  arrived  at  l^  the 
refeiee,  and  in  which  tbe  general  term  con- 
curred, are  asiollows: 

Firti,  That  ia  tbe  State  of  New  York  the 
transmission  of  property  by  will  and  tbe  de- 
scent of  property  are  entirely  creations  of 
statute  and  governed  thereby. 

Second.  That  nothing  remains  to  courts 
but  to  enforce  the  statutes  as  they  are,  tbe  old 
maxims  of  tbe  common  law  bdng  controlled 
and  overridden  thereby. 

TTUrd.  That  under  tbe  statute  law  of  this 
State  no  exception  on  account  of  crime  Is 
made  as  to  tbe  right  to  take  by  will  or  descent, 
thouffb  tn  some  civilized  countries  it  is  pro- 
videa  by  statute  that  the  beneficiary  under  a 
will,  heir  at  law  or  next  of  kin,  who  intention- 
ally plots  the  death  of  tbe  testator  or  ancestor, 
shall  not  take  under  bis  will  nor  by  descent. 

Fourth,  That  Elmer  E.  Palmer,  though 
having  wickedly  and  maliciously  compas^ 
tbe  death  of  tbe  testator,  is  still  entitled,  under 
tbe  statutes  of  this  State,  to  take  under  bis  will 
and  enloy  tbe  fruits  of  his  crime. 

Fifth.  That  the  plaintiffs  have  therefore 
failed  to  establish  a  cause  of  action  against  tbe 
defendants. 

Tbe  other  facts  will  be  found  In  tbe  opinion. 


KOTE.— Z7^«  law  of  the  land. 

Human  natiire  is  endowed  with  reason,  and  in 
addition  to  beinff  subject  to  the  law  of  nature,  is 
amenable  to  the  moral  law,  which  declares  itself, 
through  tbe  conscience  implanted  in  man  by  the 
Author  of  his  beinfir. 

The  common  law  derived  from  customs  and 
usages  is  the  growth  of  the  experience  of  the  cen- 
turies and  is  called  the  perfection  of  human  reason, 
the  unwritten  law,  independent  of  statute  enact- 
ments. Levy  V.  HcGartee,  81  U.  8. 6  Pet.  lOS  (8  L. 
ad.  834). 

In  its  civil  features  its  office  is  to  regnlate  the 
conduct  of  man  in  his  social  relations  and  inter- 
course, and  is  founded  on  the  principles  of  Justice 
and  common  right,  while  in  its  criminal  adminis- 
tration its  office  is  to  curb  the  passions  and  protect 
the  weak  against  the  strong. 

The  statute  or  written  law  comes  in  aid  of  the 
-common  law,  and  while  it  cannot  usurp  the  func- 
tions of  the  moral  law,  or  add  thereto,  or  legislate 
morality  into  the  people,— for  there  are  many 
moral  obligations,  such  as  beneficence,  gratitude, 
charity,  etc.,  which  the  law  does  not  enforce,  and 
many  violations  of  morality  which  it  neither  pun- 
ishes nor  restrains;  '^or  legal  obligations  are  from 
their  nature  more  circumscribed  than  moral  du- 
ties" (Parsons  v.  Thompson,  1  H.  BL  887;  1  FonbL 
Eq.  2);  yet  the  power  of  legislation  may  be 
used  to  correct  abuses,  and  supply  remedies,  where 
the  common  law  may  prove  ineffectual.  As,  for 
example,  the  statutes  of  many  States  give  an  ac- 
tion for  damages,  for  death  caused  by  negligence, 
when  no  such  action  lay  at  the  common  law. 
Louisville,  N.  A.  &  G.  R.  Co.  v.  Buck,  2  L.  B.  A.  620, 
note,  118  Ind.  666;  Oeveland  Roll.  Mill.  Co.  v.  Corri- 
gan,  8  L.  K.  A.  886,  note,  46  Ohio  St.  883. 

So  by  statute  a  mere  breach  of  trust  in  a  servant, 
agent  or  bailee  is  made  a  criminal  oifense,  while  at 
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the  common  law  only  a  dvtl  remedy  was  available. 
So  in  California  the  selling  of  land  twice,  and  In 
Ohio  the  selling  of  land  where  vendor  had  no  title, 
were  made  crimes  by  special  statutes. 

Statutee—fvles  of  construction. 

It  is  the  duty  of  courts  so  to  construe  statutes  as 
to  meet  the  mischief,  to  advance  the  remedy,  and 
not  to  violate  fundamental  principles.  Hart  v. 
Cleis,  8  Johns.  44;  Lyde  v.  Barnard,  1  Mees.  ft  W. 
118. 

In  construing  a  statute  a  purpose  to  disregard 
sound  public  policy  must  not  be  attributed  to  the 
law-making  power,  except  upon  the  most  cogent 
evidence.  Jersey  City  GhEwllght  Co.  v.  Consumers 
Gas  Co.  4  Cent.  Rep.  880, 40  N.  J.  Eq.  487. 

In  whatever  language  a  statute  may  be  framed 
its  purposes  and  constitutional  validity  must  be  de- 
termined by  its .  natural  and  reasonable  elfeot. 
Henderson  v.  Wlckham,  92  U.  S.  260  (28  L.  ed.  648). 

The  reason  or  cause  which  moved  the  will  is  of  the 
greatest  force  in  finding  out  the  true  meaning  of 
the  instrument,  when  it  evidently  appears  that 
some  one  reason  was  the  only  motive  that  the 
parties  went  upon;  which  is  no  lees  frequent  in  law 
than  in  fact.  And  here  that  common-law  saying 
takes  place,  that,  the  reason  ceasing,  the  law  itself 
ceases.    1  Co.  Litt.  70  h. 

If  in  all  cases  of  natural  occurrence  the  law  in  its 
natural  construction  is  not  inconsistent  or  un- 
reasonable or  unjust,  that  construction  is  not  to 
be  departed  from  because  it  may  operate  with 
hardship  or  injustice  in  some  particular  case.  Co. 
Litt  97  M62  h ;  Miller  v.  Salomons,  a  L.  J.  N.  &  190; 
Williams  V.  Roberts,  7  Exch.  628. 

We  must  not  look  to  cases  of  very  rare  and  sin- 
gular occurrence,  but  to  those  of  everyday  expe- 
rience. Hyde  v.  Johnson,  2  Bing.  N.  C.  780;  Rhodes 
V.  Smethurst,  4  Mees.  ft  W.  68;  Munro  v.  Butt,  6  EL 
ftBL764.- 


See  also  10  L.  R.  A.  810;  21  L.  R.  A.  772;  31  L.  R.  A.  (u  :  44  1..  R.  A.  305. 
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RioGB  y.  Palmer. 
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Mr,  Leslie  W.  Russell*  for  appellants: 

The  maxims  of  botb  the  commoD  and  dvil 
law  apply  with  direct  force. 

"  No  man  shall  take  advantage  of  his  own 
wrong. " 

Broom,  Legal  Maxims,  275;  Go.  Litt  148  h. 

Does  not  this  maxim  apply  to  all  human  ac- 
tions? Can  any  individual  acquire  a  right  «b 
turpi  eaiuat 

Other  maxims  of  the  common  law  are  di- 
rectly applicable: 

Ex  dolo  malo  rum  oritur  actio. 

Nemo  ex  proprio  dolo  eoneeguitur  actionem, 

Fnutra  legts  auxUium  gucsrit,  qui  in  legem 
committit. 

In  Rice  v.  MarUey,  66  N.  Y.  83,  a  contract  for 
the  sale  of  property  was  void  because  it  did  not 
comply  with  the  Statute  of  Frauds.  There 
was  no  power  which  could  compel  the  vendor 
to  give  the  vendee  the  benefit  of  the  contract. 
It  was  wholly  voluntary  with  him;  vet  it  was 
held  that  where  a  third  person  by  fraud  i)re- 
vented  the  execution  of  the  contract  which 
might  have  been  consummated,  a  cause  of  ac- 
tion arose  in  favor  of  the  vendee,  who  could 
not  enforce  the  contract  against  the  vendor. 

Perhaps  a  more  pertinent  case  is  that  of  New 
York  Mut,  L,  Ins.  Go.  v.  Armstrong,  117  U.  S. 
591,  600X:^  L.  ed.  997, 1000).  In  that  case  the 
beneficiary  murdered  the  person  whose  life  was 
assured. 

The  Supreme  Court  of  the  United  States  upon 
appeal  decided  this  question  upon  the  broad 
ground  of  natural  law,  saying:  '*It  would  be  a 
reproach  to  the  jurisprudence  of  the  country  if 
one  could  recover  Insurance  money  payable 


upon  the  death  of  a  party  whose  life  he  had 
feloniously  taken.  As  Well  might  he  recover 
insurance  money  upon  a  building  that  he  had 
willfully  fired." 

Where  a  person,  even  by  silent  acquiescence^ 
encourages  a  testator  to  make  a  devise  or  be- 
quest to  him,  with  the  declared  expectation 
that  he  will  apply  it  for  the  benefit  of  others, 
this  has  the  force  and  effect  of  an  express 
promise  so  to  apply  it,  as,  if  he  does  not  intend 
so  to  do,  the  silent' acquiescence  is  a  fraud. 

Be  (ynaraU  WiU,  95  N.  Y.  408, 412.  See  also 
WaUgrate  v.  Tebbe,  2  Eay  &  J.  821;  Schult^e 
App,  80  Pa.  405;  JRvskU  y,  Jackson,  10  Hare, 
204. 

Is  not  the  same  principle  applicable  here? 
Is  it  not  a  fraud  upon  the  testator  that  the  bene- 
ficiary should  intend  to  deprive  him  of  the  en- 
joyment of  his  property  and  prevent  the  revo- 
cation of  a  will? 

No  court  will  lend  its  aid  to  a  man  who 
fouDds  his  cause  of  action  upon  a  fraudulent 
or  illegal  act. 

Lordi/lvLnB£Le\6  in  Holman  v.  Johnwn,  Cowp. 
848. 

The  courts  favor  a  decision  which  upholds 
common  decency  and  common  morals,  and  vio- 
lates no  rule  of  law  or  equity. 

Piper  Y,  Hoard,9  Cent.Kep.  448, 107  N.Y.82. 

Notwithstanding  there  are  contradictory  and 
confiicting  authonties  on  this  subject  in  the 
English  and  American  courts,  one  should  think 
that  the  doctrine  of  the  Roman  law  is,  or  at 
least  ought  to  be,  held,  and  may  well  be  held, 
to  be  the  true  doctrine  to  govern  our  courts. 

Story,  Eq.  §  459  e. 


Strictness  and  rigor  of  rules  modified. 

The  rules  of  strictness  and  rifiror  are  qualified  by 
other  rules  of  equity  and  humanity,  as  that  **  If 
tbey  be  general,  and  not  ezprens  and  precise,  they 
shall  be  restrained  Into  thefltnoss  of  the  matter 
and  the  person."  Bacon,  Max.  Keg.  10;  Gatesby's 
Oaae,6Goke,(e. 

Verba  generalia  restrinountur  ad  hoMlitatem  per^ 
sotuB  vel,  ad  aptitudinem  ret;  and  every  statute 
should  be  expounded,  not  aoccording  to  the  letter, 
but  according  to  the  meaning ;  for  he  who  con- 
siders merely  the  letter  of  an  instrument  goes  but 
skin-deep  into  its  meaning.  Qui  hasret  in  liJterd 
hoera  in  cart  fee  (Mugrdalen  College  Case,  11  Coke,  73); 
for  when  the  intention  is  dear  too  mucli  stress 
should  not  be  laid  on  the  strict  and  precise  significa- 
tion of  words.    2  Bl.  Com.  879. 

All  words,  whether  they  be  in  deeds  or  statutes 
or  otherwise,  if  they  be  general,  and  not  express  or 
precise,  shall  be  restrained  unto  the  fitness  of  the 
matter  or  person.  They  may  be  taken  to  a  foreign 
intent,  but  never  to  an  unreasonable,  or  imperti- 
nent or  repugnant  intent.    Bacon,  Max.  BSL 

The  duty  of  the  court,  being  satisfied  of  the  in- 
tention of  the  Legislature  clearly  expressed,  is  to 
give  effect  to  that  intention  and  not  to  defeat  it  by 
adhering  too  rigidly  to  the  mere  letter  of  the  statute 
or  to  technical  rules  of  construction.  Oates  v. 
Fhrst  Nat.  Bank,  100  U.  S.  239  (25  L.  ed.  680). 

JBxeeption  in  operation  of  statute, 

Itie  general  doctrine  that  the  court  cannot  allow 
an  exception  not  expressed  in  the  statute  has  been 
established  beyond  all  controversy,  since  the  case 
of  Stowel  V,  Zouch,  Plowd.  3S8  (a).  See  Mclver  v^ 
Bagan,  16  U.  8. 2  Wheat.  29  (4  L.  ed.  176);  Troup  v. 
Smith,  20  Johns.  83;  Hamilton  v.  Sbepperd,  8  Murph. 
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(N,  C)  116;  Cocke  v.  McOinnis,  Mart  ft  Y.  (Tenn.) 
881;  Callis  v.  Wadd^,2  Munf.  (Ya.)  51L 

But  this  general  doctrine  is  subject  to  qualifies- 
tion,  to  obviate  a  construction  which  would  be  un- 
just, oppressive  and  unreasonable ;  for  example, 
the  operation  of  the  Statute  of  Limitations  was  sus- 
pended during  the  existence  of  the  late  civil  war,on 
the  ground  of  public  policy,  although  no  exception 
was  made  on  that  account  in  the  statute.  Hanger 
V.  Abbott,  78  U.  S.  6  WalL  682  (18  J>.  ed.  989);  BrauQ 
V.  Sauerwein.  77  U.  8.  10  WalL  222  (19  L.  ed.  887); 
Caperton  v.  Bowyer,  81  U.  8.  U  WalL  285  (20  L.  ed. 
884);  Washington  University  v.  Finch,  85  U.  8.  IS 
WaU.  110  (21  L.  ed.  820);  Boss  v.  Jones,  89  U.  &22 
WalL  686  (22  L.  ed.  783);  Harrison  v.  M^er,  92  U.  8. 
116  (23  L.  ed.  007),  citing  other  cases.  See  also,  to  the 
same  point,  Jones  v.  Nelson,  61  Ala.  471;  Dovereaux 
V.  Brownsville,  -29  Eed.  Bep.  751;  Selden  v.  Pres- 
ton, U  Bush,  191;  Semmes  v.  City  F.  Ins.  Co.  6 
Blatohf.  451;  Bigler  v.  Waller,  Chase,  Bee  845; 
Sierra  v.  U.  8. 9  Ct.  CL  280;  Ahnert  v.  Zaun,  40  Wis. 
622;  Be  Eldridge,  2  Hughes,  268;  Jones  v.  Brittan,  1 
Woods,  672. 

So  equitable  exceptions  not  provided  for  in*  the 
statute  may  be  allowed  under  the  maxim  contra 
non  vaUntem  agere  nulla  ourrCt  proescriptio.  1 
Pothler,  451. 

It  will  always  be  presumed  that  the  Legislature 
intended  exceptions  to  its  language  which  would 
avoid  injustice,  oppression  or  an  absurd  conse- 
quence. The  reason  of  the  law,  in  such  cases, 
should  prevail  over  the  letter.  TJ.  8.  v.  Kirby,  74 
n.&7Wal].482a9L.ed.278);  Beiche  v.  Smythe,  80 
U.  8.  18  WalL  162  on  L.  ed.  666);  Eke  parte  Ellis,  U 
ObL222. 

The  letter  of  the  law  must  yield  to  its  spirlL 

The  philosophical  Inquirer  into  the  theory  of  laws 
may  ascend  higher  than  the  mere  fundamental 
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New  Yobk  Coubt  of  Affbalb. 
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In  Orleani  Ch,  Nat,  Bank  ▼.  Moors,  112  N. 
Y.  649,  tbe  court  says  that  we  may  go  to  the 
civil  law  for  enlightenment  on  principle. 

The  unwritten  law  is  that  which  usage  hath 
approved;  for  daily  customs,  establidied  by  the 
consent  of  those  who  use  them,  put  on  the 
^character  of  law. 

Cooper,  ed.  Insts.  of  Justinian,  §  9,  p.  10. 

Whereyer  a  moral  question  was  involved  in 
the  application  of  civil  rights,  the  civil  law, 
whether  announced  in  the  Institutes,  Codes 
and  Pandects,  or  whether  it  rested  simply  in 
the  application  of  unwritten  law,  was  founded, 
so  far  as  courts  could  take  cognizance  of  hu- 
man action,  on  fas^  jus,  et  boni  mores, 

Encyclop.  Britannica,  title,  Boman  Law,  In- 
troduction. 

The  whole  legislation  of  Justinian,  and  that 
preceding  it,  was  founded  on  natural  law. 

Same  article,  Justinian  Legislation. 

If  the  beneficiary  attempts  tbe  life  of  the  tes- 
tator he  cannot  take  under  the  testament. 

2  Domat,  Civil  Law,  pt.  2,  bk.  1,  title  1,  §  8, 
Gushing  ed.  1850,  78, 84;  Potbier,  Successions, 
chap.  1,  §  2,  art.  4;  4  TouHier,  pp.  118,  ll4;  6 
Duranton,  p.  lit;  3  Mafcade,  p.  42;  Code  Na- 
poleon, art.  727;  Spanish  Partidas,  994;  La. 
Code,  1560, 1710. 

The  doctrine  of  estoppel,  from  a  feeble  be- 
ginning, recognized  in  the  time  of  Coke  as  ap- 
plicable only  to  the  recognition  of  a  landlorcrs 
right  by  the  receipt  of  rent,  and  a  few  other 
cases,  has  grown  and  widened  as  its  equitable 
force  has  become  more  apparent,  until  now  the 
rule  is  that  no  man  may  take  title  to  the  property 


when,  by  80  doing,  he  injures  oonfldenoe which 
he  has  induced,  or  gets  ft  by  an  act  whidti  the 
law  recognizes  as  evil  in  itself. 

Bigelow,  Estoppel,  870;  Herman,  Estoppel, 
S§  m,  788,  740,  991;  2  Story,  Eq.  Jur.  g§  1588, 
1544. 

No  man  may  assert  title  where  equity  and 
good  conscience  forbid. 

Herman,  Estoppel,  ^§  784, 748. 

Estoppel  is  founded  on  the  rule  that  no  man 
shall  take  advantage  of  his  own  wrong. 

Id.  785. 

Thus,  in  case  of  a  will:  This  court  has  held 
that  a  party  is  estopped  from  asserting  a  Just 
claim  against  an  estate  because  it  is  inconsis- 
tent with  her  action  in  receiving  benefits  under 
the  will. 

Canilfldd  v.  avUivan,  85  N.  Y.  168. 

Thedoweress  is  estopped  from  asserting  a 
rightful  claim  to  dower  even  in  an  intestate  or 
residuary  share,  because  of  acceptance  under  a 
will. 

Chamberlain  v.  CTiamberlain,^  N.  Y.425,442. 

A  son  is  estopped  from  claiming  title  to  land 
coming  to  him  from  a  person  other  than  his 
father  because  of  his  acceptance  of  a  benefit 
under  his  father's  will. 

Leonard  v.  Orommelin,  1  Edw.  Ch.  206. 

One  who  receives  an  interest  under  a  will  is 
estopped  from  maintaining  an  action  upon  a 
guardian's  bond  given  for  his  benefit  by  the 
testator,  although  a  large  sum  is  rlKhtfuU  v  due 
upon  it,  because  of  a  condition  in  ue  will  that 
he  should  refrain  from  suit. 

Shivers  v.  Ooar,  40  Ga.  676. 


rules  of  coDstructton  and  extend  his  views  t>eyond 
the  most  comprehensive  oanons  of  verbal.crltlclBm. 
J)warr.Stat.  175. 

It  is  not  the  words  of  the  law,  but  the  internal 
'Bense  of  it,  that  makes  the  law;  tbe  letter  of  tbe  law 
is  the  t>ody,  the  sense  and  reason  of  the  law  are  the 
soul.    Eyston  v.  Studd,  PJowd.  i&Hia), 

When  the  object  and  design  of  a  statute  are  man- 
ifest, and  to  construe  it  literally  would  be  to  im- 
pute to  the  Lesrislature  an  unjust  and  unreason- 
able intent,  its  letter  must  yield  to  its  spirit.  Hur- 
ray V.  New  York  Cent.  B.  Co.  4  Keyes,  274;  U.  8.  v. 
•Claflin,  97  U.  S.  516  (24  L.  ed«  1062);  Eamum  v. 
Blaokstone  Canal  Corp.  1  Sumn.  46. 

The  true  meaning  is  to  be  found,  not  merely  from 
the  words  of  the  Act,  but  from  the  cause  and  ne- 
cessity of  its  being  made,  from  a  oomparison  of 
its  several  parts,  and  from  extraneous  circum- 
stances. Hawkins  v.  Oathercole.  6  DeGez,  M.  &  G-. 
1.  24  L.  J.  N.  8.  (Ch.)  882;  Stradling  v.  Morgan. 
Plowd.  204:  Eyston  ▼.  Studd,  Id.  465;  Keg.  v.  CoWing- 
wood.  Di  Q.  B.  681,  686;  Miller  v.  Salomons,  7  Ezcb. 
475;  Bishop,  Stat.  Crimes,  e§  120, 190;  Tracy  v.  Card,  2 
Ohio  St.  481,  441;  Cincinnati  Gaslight  &  Coke  Co.  v. 
Avondale,  1  West.  Rep.  94, 43  Ohio  St.  257. 

A  thing  which  tis  within  the  object,  spirit  and 
meaning  of  a  statute  is  as  much  within  it  as  if  it 
were  within  the  letter.  People  v.  Utica  Ins.  Co.  16 
Johns.  880:  Jackson  v.  CoUins,  8  Cow.  99;  Stowel  v. 
Zouoh,  Plowd.  886. 

The  spirit  as  well  as  the  letter  of  the  statute  must 
be  respected;  and  where  the  whole  context  of  the 
demonstrates  a  particular  intent  to  effect  a 
object  some  degree  of  implication  may  be 
tn  to  aid  the  intent.    Durousseau  v.  U.  8. 10 
Cranoh,  807  (3  L.  ed.  282). 
idministration  of  Justice  requires  something 
ban  the  mere  application  of  the  mere  letter 
law  to  cases,  however  modified  by  accident 
••  A. 


or  withdrawn  by  extraordinary  olroumstanoes 
from  the  spirit  of  the  enactment.  Glark^s  Succes- 
sion, 11  La.  Ann.  124. 

There  are  cases  which  require  tbe  oonrts  to  dis- 
regard the  letter  of  a  statute  when  manifestly  op- 
posed to  its  spirit;  but  to  Justify  this,  there  must 
be  a  moral  conviction,  based  on  the  unreasonable- 
ness of  the  application  sought  to  be  made,  that  the 
Legislature  could  not  have  intended  suoh  result; 
and  it  is  not  enough  that  the  statute  appears  to  be 
not  promotive  of  the  best  Interests  of  society  or 
individuals.    Napier  v.  Foster,  80  Ahi.  879. 

Ohjectand  design  of  the  Legitiature  to  he  eonaidered. 

Legislative  intention  should  control  construc- 
tion. Miller  V.  State,  4  West.  iRep.  60^  106  Ind.  416; 
Anderson  v.  Chicago,  B.  &  Q.  B.  Co.  4  West.  Bep. 
159,  117  111.  26;  Selden  v.  Hall,  4  West.  Rep.  785,  21 
Mo.  App.  462;  Middleton  v.  Greeson,  8  West.  Bep. 
906, 106  Ind.  18;  State  v.  McMahon,  2  New  Eng.  Kep. 
183, 63  Conn.  407;  Storms  v.  Stevens,  1  West.  Kep.  866, 
104  Ind.  46;  Ex  parte  Marmaduke,  8  West.  Bep.  582, 
91  Mo.  228. 

A  statute  should  be  construed  according  to  its 
equity,  tthe  object  to  be  accomplished  being  con- 
sidered. Harrison  v.  Com.  83  Ky.  162;  Western 
U.  Teieg.  Go.  v.  Wilson,  6  West.  Bep.  548, 106  Ind. 
808. 

Where  the  real  design  of  the  Legislature  in  or- 
daining a  statute,  although  not  precisely  expressed, 
is  yet  plain  and  perceivable,  or  ascertainable  with 
reasonable  certainty,  the  language  of  the  statute 
must  be  given  suoh  construction  as  will  carry  that 
design  into  effect.  Brown  v.  Barry,  8  U.  8. 8  Dall. 
865  (1  L.  ed.  688);  Minor  v.  Mechanics  Bank,  26  U.  8. 
1  Pet.  46  (7  L.  ed.  47);  Binney  v.  Chesapeake  Ss  O. 
Canal  Co.  83  U.  8. 8  Pet.  201  (8  L.  ed.  917);  Peo^  v. 
Weston,  8  Neb.  812. 

The  exact  and  literal  wording  of  an  Aot  may 
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It  is  on  the  grotmd  of  estoppel  that  these  and 
Idndred  rulings  are  made. 

Cfew  V.  Boffers,  77  Pa.  160. 

Statutes  in  no  manner  provide  that  every  be- 
quest or  devise  shall  be  effective  or  valid,  and 
we  have,  in  fact,  legislation  which  provides  for 
the  testing  of  the  effectiveness  of  devises  either 
upon  the  face  of  the  will,  or  for  extrinsic  cir- 
cumstances not  connected  with  the  execution 
of  the  will. 

Code  Civ.  Proc.  §  866;  Anderson  v.  Ander- 
*w,  112  N.  T.  104. 

Elementary  authority  is  in  unison  upon  this 
sul^ect. 

Efroom,  Legal  Maxims,  pp.  19,  20,  under  the 
rule,  ''Summa  ratio  est  qucB  pro  religionefacit;" 
Co.  Litt.  841  a. 

If  ever  the  laws  of  God  and  man  are  at 
variance,  the  former  are  to  be  obeyed  in  dero- 
gation of  the  latter.  The  law  of  Uod  is,  under 
all  circumstances,  superior  in  obligation  to  that 
of  man,  and,  consequently,  if  any  general  cus- 
tom was  opposed  to  the  divine  law,,  or  if  any 
statute  were  passed  directly  contrary  thereto, 
as  if  it  were  enacted  generally  that  no  one 
should  give  alms  to  any  object  in  ever  so  ne- 
cessitous a  condition — such  a  custom,  or  such  an 
Act,  would  be  void. 

Finch,  Law,  76,  76 ;  Noy,  Max.  9th  ed.  2 ; 
Doct  &  Stud.  18th  ed.  15, 16. 

Me8sr8,W.  9L  Hawkins  and  J«  A«Vance» 
for  respondents: 

Upon  the  question  of  a  revocation  of  the 
win,  the  declarations  of  the  testator,  not  made 
at  the  time  of  a  virtual  destruction  of  the  will, 
are  not  competent  evidence. 


People  V.  Davis,  56  N.  T.  102;  Waterman  v. 
Whitney,  11 N.  Y.  157;  Eighmy  v.  PeopU,  79  N. 
T.  546.  559. 

To  revoke  a  will  requfanes  the  same  exercise 
of  intelligent  intention  on  the  part  of  the  testa- 
tor as  makine  the  instrument  at  first. 

8  Washb.  Keal  Prop.  3d  ed.  455. 

The  acts  required  by  the  statute  must  be  pei^ 
formed. 

Waterman  v.  Whitney ,  svpra. 

In  the  language  of  Wnght,  Justice,  in  Be- 
guine  v.  8egmne,\  Altb.  App.  Dec.  191, 194:  **If 
capacitv,  formal  execution  and  volition  appear, 
the  will  must  stand;"  and  again  at  page  200: 
"The  point  of  inquiry  as  to  testamentary  ca- 
pacitv aod  the  exercise  of  undue  influence  or 
iraud.  is  before  or  at  the  time  of  the  factum; 
subsequent  occurrences  cannot  affect  the  legal 
aspects  of  the  case. 

Where  a  legatee,  by  improper  means,  pre- 
vents the  testator  from  making  proposed 
changes  in  his  will,  this  prevention  cannot 
operate  to  invalidate  the  will. 

Leay craft  v.  /Simmons,  8  Bradf.  85;  Gains  v. 
Gains,  2  A.  E.  Marsh.  190, 12  Am.  Dec.  875. 

In  addition  to  the  punishment  which  the  law 
has  already  imposed,  these  plaintiffs  demand 
that  for  their  benefit  defendant  must  be  de- 
prived of  his  natural  inheritance.  To  thus  de- 
f)rive  him  of  his  rights  would  be  in  direct  vio- 
ation  of  the  statute. 

Penal  Code,  §§  7,  710;  8  Hev.  Stat  964,  §  42; 
People  V.  Thornton,  25  Hun,  456-468. 

No  action  is  given  at  common  law  for  any  act 
resulting  in  immediate  death. 

Green  v.  Hudson  River  B.  Oo.  2  Keyes,  294 


-Bometimes  be  rejected  if  upon  survey  of  the 
whole  Act,  and  the  purpose  to  be  aocomplished, 
or  the  wronfiT  to  he  remedied.  It  ia  plain  that 
-saoh  exact  or  literal  rendering:  would  not  car- 
ry out  the  legislative  intent.  Bell  v.  New  York, 
7  Gent.  Rep.  266,  105  N.  Y.  138;  Reynolds  v.  Holland. 
S6  Ark.  66:  Smith  v.  Randall,  6  Gal.  47;  People  v. 
Dana,  2S  GaL  11;  Kennedy  v.  Kennedy,  2  Ala,  571; 
Thompson  v.  State,  20  Ala.  51;  Sprowl  v.  Lawrence, 
38  Ala.  G74;  State  v.  Poydras,  9  La.  Ann.  165:  State  v. 
King,  44  Mo.  288:  Tonnele  v.  Hall,  4  N.  Y.  140;  Allen 
v.  Parish,  8  Ohio,  ISH;  Keith  v.  Quinney,  1  Or.  864; 
Big  Black  Greek  Imp.Go.  v.  GonL  94  Pa.  460;  Simonds 
«-.  Powers,  28  y  t.  854. 

AhBwdity  to  be  avoided. 

A  oonstruction  leading  to  ahsurdlty,  injustice  or 
t)ontradiotion  is  to  be  avoided.  Hunt  v.  Lake  Shore 
ft  M.  S.  K.  Go.  11  West.  Rep.  107, 112  Ind.  69;  Sawyer 
V.  State,  11  West  Rep.  263, 45  Ohio  St.  848;  Ghandler 
V.  Lee,  1  Idaho.  349. 

By  an  absurdity  is  meant  ttiat  which  is  to  be  re- 
garded as  morally  impossible,  which  is  contrary  to 
reason*  or,  in  other  words,  which  could  not  be  at- 
tributed to  men  in  their  right  senses.  State  v. 
Hayes,  81  Mo.  574;  Fusz  v.  Spaunhorst,  67  Mo.  266; 
Smith,  Gonst.  and  Stat.  Gonstr.  §§  486,  488, 518;  Potter 
V,  povwlas  Go.  2  West.  Rep.  480, 87  Mo.  289. 

When  to  follow  the  words  of  a  statute  would  lead 
to  an  absurdity  as  to  its  consequences,  that  consti- 
Intes  sufficient  authority  to  the  interpreter  to  de- 
part from  them.   Perry  Go.  v.  Jefferson  Go.  94  in. 

In  such  case  the  whole  statute  must  be  looked  to, 
and  the  intent,  as  collected  therefrom,  must  pre- 
vail over  the  literal  Import  of  its  terms  and  detached 
clauses  and  phrases.  Jeffersonville  v.  Weeims^  5 
Ind.  517;  Smith  v.  Moore,  90  Ind.  294,  306,  w|4  fjoses 

5  li.  R.  A. 


there  dted;  Storms  v.  Stevens,  1  West.  Rep.  866,104 
Ind.  46. 

It  will  not  be  presumed  that  the  Legislature  in- 
tended what  was  unreasonable  (Neenan  v.  Smith,  60 
Mo.  625);  as  no  statute  shall  be  construed  in  such  a 
manner  as  to  be  inconvenient  or  against  reason. 
Hall  V.  Wyboum,  Oarthew,  186;  Wall  ads.  Bobson, 
2Nott&McG.  607. 

An  argument  drawn  from  inconvenience  is  fop- 
cible  in  law,  and  no  less  force  is  due  to  one  dimwn 
from  an  absiirdlty  or  injustice.  Go.  Litt.  97  a;  Puff. 
Law  of  Nature,  h  5,  chap.  12,  6  8. 

Where  the  words  of  a  statute  are  susceptible  of 
two  constructions,  one  of  which  will  lead  ^o  an  ab- 
surdity, the  other  not,  the  latter  is  to  be  adopted, 
though  it  be  not  the  literal  construction  but  a  lib- 
eral one.  Gilkcy  v.  Gook,  60  Wis.  138;  People  v. 
Admire,  89  ni.  251;  State  v.  Glark,  29  N.  J.  L.  96; 
Henry  v.  Tilson,  17  Yt.  479. 

Eemedy  in  egteitv  where  ftatute  defective* 

Experience  shows  that  no  law-makers  can  fore- 
see all  things  which  may  happen;  and  therefore  it 
is  fit.  If  there  be  any  defect  in  the  law,  that  it  should 
be  reformed  by  equity,  which  is  no  part  o^  the  Jaw, 
but  a  moral  virtue  which  corrects  the  law.  Eyston 
V.  St  add,  Plowd.  467;  Grotius  de  Equltate,  «  12; 
Puff.  Elem.  Jur.  Ub.  1,  SS  22,  28. 

The  general  precepts  of  the  municipal  law  would 
oftentimes  not  be  able  to  attain  their  end  if  equity 
did  not  come  tn  aid  of  them  (1  FonbL  Bq.  10);  and 
thus  in  chancery  every  particular  case  stands 
upon  its  own  particular  circumstances.  So,  al- 
though l^he  common  law  will  not  decree  against  the 
g>e^evai  rule  of  law,  yet  chancery  doth,  so  as  that 
1)he  example  introduce  not  a  general  mischief. 
Bvery  matter,  therefore,  that  happens  inconsistent 
with  the  design  of  the  legislator^  or  is  contrary  Us 
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The  plaintiff  may  claim  that,  as  suggested 
in  Qaim  v.  Qaint,  2  A.  K.  Marsb.  190,  12 
Am.  Dec.  875,  the  defendant  may,  under  the 
circumstances,  be  held  to  hold  the  property  as 
trustee  for  plaintiffs.  The  note  appended 
thereto  by  the  author  shows  the  dictum  to  be 
contrary  to  law,  and  our  own  court  of  appeals 
in  Po9t  V.  Maaon,  91  N.  Y.  639-650,  says  that 
authority  for  such  a  proposition  is  not  to  be 
gathered  from  the  decisions  of  the  courts  of 
this  State. 

There  is  a  well-estaUished  rule  that  when  a 
case  is  new  in  principle  it  is  necessary  to  have 
recourse  to  legislative  interposition  to  remedy 
the  grievance;  but  when  the  case  is  new  in  in- 
stance, and  the  only  question  is  upon  the  ap- 
plication of  a  principle  recognized  in  law,  can 
the  courts  act? 

Broom,  Legal  Maxims,  4th  ed.  154;  Canada 
Civ.  Code,  pp.  96, 142;  Owens  v.  Ow«w,  100  N. 
C.  240. 

Since  the  repeal  of  the  Act  of  1799  by  the 
Revised  Statutes  it  cannot  be  successfully  urged 
that  Elmer  E.  Palmer  is  civilly  dead. 

IHatnerY,  Sherwood^  6  Johns.  Ch.  118;  A  fiery 
V.  Et)erett,  110  N.  Y.  817, 1  L.  R.  A,  264,  38 
Alb.  L.  J.  894. 

Where  the  revocation  is  prevented  by  the 
fraud  of  the  devisee,  he  may  be  declared  a 
trustee  for  those  who  are  entitled  if  the  revoca- 
tion had  taken  place. 

Oard  V.  Orinman,  5  Conn.  164;  Clingan  v. 
Mitcheltree,  31  Pa.  27;  Blanchard  v.  Blane/iard, 
82  y t.  62;  contra,  see  Kent  v.  Mahaffey,  10  Ohio 
Bt  204;  1  Red  f.  Wills,  819. 

But  the  reason  of  the  dissent  in  the  case  of 


Kent  V.  Mahaffey  was  stated  to  be  that  the 
revocation  by  parol  would  repeal  the  statute  by 
indirection. 

If  the  testator  signifies  his  desire  to  revoke 
his  will,  the  revocation  must  be  complete.  If 
he  desists  voluntarily  or  through  the  persuadon 
of  others,  it  does  not  constitute  a  revocation. 

Moore  Y.Dela  Torre,  1  PhilL  Ecd.  876;  Doe 
V.  Perkes,  8  Bam.  A  Aid.  489. 

Earl*  J.,  delivered  the  opinion  of  the  court: 
On  the  18th  day  of  August,  1880,  Francis 
B.  Palmer  made  his  last  wDl  and  testament,  in 
which  he  save  small  legacies  to  his  two  daugh- 
ters, Mrs.  Rig^  and  Mrs.  Preston,  the  plain- 
tiffs in  this  action,  and  the  remainder  of  his  es- 
tate to  his  grandson,  the  defendant,  Elmer  M. 
Palmer,  subject  to  the  8ui)port  of  Susan  Pal- 
mer, his  mother,  with  a  gift  over  to  the  two 
daughters,  subject  to  the  support  of  Mrs. 
Palmer,  in  case  Elmer  should  survive  him  and 
die  under  age,  unmarried,  and  without  any 
issue.  The  testator,  at  the  date  of  his  will, 
owned  a  farm  and  considerable  personal  prop- 
erty. He  was  a  widower,  and  thereafter,  m 
March,  1882,  he  was  married  to  Mrs.  Bresee, 
with  whom,  before  his  marriage,  he  entered 
into  an  antenuptial  contract,  in  which  it  waa 
agreed  that,  in  lieu  of  dower  and  all  other 
claims  upon  his  estate,  in  case  she  survived 
biro,  she  should  have  her  support  upon  hia 
farm  during  her  life,  and  such  support  was  ex- 
pressly charged  upon  the  farm.  At  the  date 
of  the  will,  and  subsequently  to  the  death  of 
the  testator,  Elmer  lived  with  him  as  a  mem- 
ber of  his  family,  and  at  his  death  was  sixteen 


natural  Justice,  may  find  relief  here.   1  VonbL  Eq. 
dhap.  1. 6  8,  p.  IS. 

Equ/Uy  w(U  not  aid  an  immoral  or  UUaal  act. 

Where  a  oontraot  ^rows  immediately  out  of,  and 
is  connected  with,  an  illegal  orimmoral  act,  a  court 
of  justice  will  not  lend  its  aid  to  enforce  it.  Arm- 
strong V.  Toler,  24  U.  S.  U  Wheat.  268  (6  L.  ed.  468). 

He  who  hath  committed  Iniquity  shall  not  have 
equity.    Fmncls.  Max.  2. 

Upon  a  criminal  act,  a  person  who  was  va/rticepa 
criminia  could  not  be  relieved  in  a  court  of  Justice. 
Neville  v.  Wilkinson,  1  Bro.  Ch.  547. 

No  polluted  hand  shall  touch  the  pure  fountains 
of  Justice.  ColllDS  V.  Blautem,  2  Wlls.  841;  Prole  v. 
Wiggins,  8  Blng.  N.  C.  280;  Paxton  v.  Popham,  9 
BRust,  408;  Pole  v.  Harborn,  9  East,  417,  note;  Gas- 
light &  Coke  Co.  V.  Turner,  6  Blng.  N.  C.  666;  Cuth- 
bart  V.  Haley,  8  T.  R.  890. 

If  the  cause  appears  to  arise  ex  turpi  ea^uaa^  or  the 
transgression  of  a  positive  law  of  this  country,  one 
has  no  right  to  the  assistance  of  the  court.  Groves 
V.  Slaughter,  40  U.  S.  15  Pet.  471  aO  L.  ed.  800). 

What  the  law  prohibits  under  a  penalty  is  illegal, 
and  it  cannot,  therefore,  be  the  foundation  of  a 
right  as  between  the  Immediate  parties.  Wilson  v. 
Joseph,  6  West.  Rep.  681, 107  Ind.  480;  Hedderich  v. 
State,  101  Ind.  571;  Case  v.  Johnson,  91  Ind.  477;  New 
V.  Walker,  6  West  Bep.  872, 108  ind.  805. 

A  contract  cannot  arise  out  of  an  act  radically 
vicious  and  illegal;  those  who  come  into  a  court  of 
Justice  must  oc  me  with  clean  hands,  and  must  dis- 
olose  a  transaction  warranted  by  law.  Petrle  v. 
Hannay,  8  T.  R.  422. 

Fraud  vitiates  everything.  Wright  v.  Tallls,  1 C 
B.  886. 

Courts  will  not  relieve  a  party  from  the  conse- 
quences of  his  intentional  fraudulent  act.  Row- 
land V.  Martin  (Pa.)  4  Cent  Rep.  760. 

5  L.  R  A. 


Equity  will  withhold  its  aid  if  fkt>m  change  of 
circumstances,  lapse  of  time,  or  otherwise,  a  party 
should  not  have  an  execution  of  his  agreement. 
Harrison  y.  Polar  Star  Lodge,  8  West  Rep.  475, 116 
111.279. 

Courts,  being  satisfied  of  fraud,  possess  the  power 
to  vacate  even  their  own  Judgments.  Phillpson  v» 
Earl  of  Egremont,  6  Q.  B.  606. 

No  man  shaU  take  advant<iae  ofMsownvorong. 

No  man  shaD  take  advantage  of  his  own  wrong. 
Flndon  v.Parker,  11  Mees.  ft  W.  680;  Daley  v.  Thomp- 
son, 10  Mees.  &  W.  809;  Mallns  \V.  Freeman,  4  Bing. 
N.  C.  899;  Doe  v.  Bancks,  4  Bam.  ft  Aid.  400;  Ca8e48» 
Jenk.  Cent  200;  2  Inst  718;  Hyde  v.  Watts,  U  Mees. 
ft  W.  264,  1  Hale,  P.  C.  482.  2  Hale,  P.  C.  886;  Sharing- 
ton  V.  Strotton,  Plowd,  809;  IPow.  Cent  880. 

A  wrongful  or  fraudulent  act  shall  not  be  al* 
lowed  to  conduce  to  the  advantage  of  the  party 
who  committed  it  NtA  prendra  advantaoe  de  eon 
tort  dememe,  2  Inst  718;  Branch,  Max.  5th  ed.  141; 
Hawkins,  v.  Hall,  4  Myl.  ft  Gr.  281:  Ptckard  ▼.  Sears^ 
6  Ad.  ft  EI.  469:  Harrison  v.  Rusooe,  15  Mees.  ft  W. 
281;  Findon  v.  Parker,  11  Mees.  ft  W.  680;  Daly  v. 
Thompson,  10  Mees.  ft  W.  809;  Mallns  v.  Freeman,  4 
Bing.  N.  C.  395;  Doe  v.  Bancks,  4  Bam.  ft  Aid.  409; 
Case  43,  Jenk.  Cent  209;  Co.  Litt  148. 

As  against  an  Innocent  party,  no  man  can  set  up 
his  own  iniquity  as  a  defense  any  more  than  as  a 
cause  of  action.  Monteflorl  v.  Monteflori,  1 W.  BL 
864. 


Ofrctcfrwtances,  and  law  of  the  prCncipoZ 

The  principal  case  is  extraordinary  as  having  no 
precedent  at  common  law,  and  yet  it  has  already 
been  followed  in  the  Case  of  Maggie  or  Lena 
Schreiner,  heard  before  Altgeld,  J.,  of  the  Superior 
Court  of  Cook  County,  Illinois.  This  was  a  case 
where  complainant  through  her  attorney,  attempt* 
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Tears  old.  He  knew  of  the  provisioDS  made  in 
Lis  favor  Id  the  will,  and,  that  he  might  pre- 
vent his  grandfather  from  revoking  such  pro- 
visions, which  he  had  manifested  some  inten- 
tion to  do,  and  to  ohtain  the  speedy  enjoyment 
and  immediate  possession  of  his  property,  he 
willfully  murdered  him  by  poisoning  him.  He 
now  claims  the  property,  and  the  sole  question 
for  our  determination  is,  Can  he  have  it? 

The  defendants  say  that  the  testator  is  dead; 
that  his  will  was  made  in  due  form  and  has 
been  admitted  to  probate,  and  that,  therefore, 
it  must  have  effect  according  to  the  letter  of 
the  law. 

It  is  quite  true  that  statutes  reflating  the 
making,  proof  and  effect  of  wills,  and  the 
devolution  of  property,  if  literally  construed, 
and  if  their  force  and'effect  can  in  no  way  and 
under  no  circumstances  be  controlled  or  modi- 
fled,  give  this  property  to  the  murderer. 

The  purpose  of  those  statutes  was  to  enable 
testators  to  dispose  of  their  estates  to  the  ob- 
jects of  their  bounty  at  death,  and  to  carry  in- 
to effect  their  final  wishes,  legally  expressed;  and 
in  considering  and  giving  effect  to  them  this 
purpose  must  be  kept  in  ^ew. 

It  was  the  intention  of  the  law-makers  that 
the  donees  in  a  will  should  have  the  property 
.^ven  to  them.  But  it  never  could  have  been 
their  intention  that  a  donee  who  murdered  the 
testator  to  make  the  will  operative  should  have 
any  benefit  under  it.  If  such  a  case  had  been 
present  to  their  minds,  and  it  had  been  sup* 
posed  necessary  to  make  some  provision  of  law 
to  meet  it,  it  cannot  be  doubted  that  they  would 
have  provided  for  iL 


It  is  a  familiar  canon  of  construction  that  a 
thing  which  is  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  stat- 
ute as  if  it  were  within  the  letter;  and  a  thing 
which  is  within  the  letter  of  the  statute  is  not 
within  tbe  statute  unless  it  be  within  theinten- 
tion  of  the  makers. 

The  writers  of  laws  do  not  always  express 
their  intention  perfectly,  but  either  exceed  it 
or  fall  short  of  it,  so  that  judges  are  to  collect 
it  from  probable  or  rational  conjectures  only, 
and  this  is  called  rational  interpretation;  and 
Rutherford  in  his  Institutes,  page  407,  says: 
'•When  we  make  use  of  rational  inlerpreta- 
tioD,  sometimes  we  restrain  the  meaning  of  the 
writer  so  as  to  take  in  less,  and  sometimes  we 
extend  or  enlarge  his  meaning  so  as  to  take  in 
more,  than  his  words  express." 

Such  a  construction  ought  to  be  put  upon  a 
statute  as  will  best  answer  the  intention  which 
the  makers  had  in  view,  for  quihmret  in  Hterd, 
licfret  in  eortice.  In  Bacon's  Abridgment,  Stat- 
utes,  ],  5,  PufTendorf,  book  5,  chap.  12;  Ruth- 
erford, pp.  422,  427;  and  in  Smith's  Commen- 
taries, 814,— many  cases  are  mentioned  where 
it  was  held  that  matters  embraced  in  the  gen- 
eral words  of  statutes  nevertheless  were  not 
within  the  statutes,  because  it  could  not  have 
been  the  intention  of  the  lawmakers  that 
they  should  be  included.  They  were  taken 
out  of  tbe  statutes  by  an  equitable  construc- 
tion, and  it  is  said  in  Ba6on:  "By  an  equitable 
construction  a  case  not  within  the  letter  of  the 
statute  is  sometimes  holden  to  be  within  the 
meaning  because  it  is  within^ the  mischief  for 
which  a  remedy  is  provided.    The  reason  for 


ed  to  recover  on  a  poUoy  of  insurance  on  her  hus- 
band's life,  she  being  at  the  time  servlnfir  a  ten 
years*  sentence  for  Us  murder.  The  court,  f ollow- 
in^r  the  principal  case,  decided  that  as  she  willfully 
took  his  life,  the  essential  principle  of  insurance, 
interest  in  him  or  loss  by  his  death,  was  destroyed 
by  her  own  act,  and  is  entitled  to  nothinsr.  On  the 
question  whether  her  chfldren  were  entitled  to  the 
money,  the  court  gave  no  opinion.  Under  the  dvil 
law,  those  who,  being  capable  of  succeeding,  do 
render  themselves  unworthy  thereof,  are  ezoloded 
from  all  successions,  whether  they  come  by  the 
death  of  an  intestate  or  by  the  will  of  a  testator, 
and  the  goods  of  tbe  succession  pass  to  those  who, 
in  default  of  them,  have  the  next  right  to  the  in- 
herttanoe.    Domat,  pt.  2,  bk.  1,  title,  1,  8  8. 

Some  of  the  causes  which  render  the  heir  un- 
worthy are,  if  he  attempts  to  kill  the  person  to 
whom  he  should  succeed;  if  he  has  any  hand  in  his 
death  although  it  be  only  by  neglect;  if  he  who  is 
named  heir  in  a  testament  has  hindered  the  testator 
from  making  a  second  will,  whether  by  force  or  any 
other  unlawful  means.   Ihid.;  La.  Civil  Code,  2S0. 

Where  he  is  found  to  be  unworthy  at  the  moment 
that  the  inheritance  falls  to  him,  he  cannot  acquire 
it,  and  the  estate  goes  to  the  person  whom  the  law 
calls  to  the  succession.    Domat,  pt.  2,  bk.  1,  title  I, 

sa 

CoMtnl  essential  In  t/ransUUion  of  property. 

In  tba  translation  of  property  there  must  be  a 
union  at  minds  and  alf  ections,  whether  it  be  a  sale, 
or  a  loan,  or  a  free  gift,  or  any  other  sort  of  con- 
tract.  1  Fonbl.  Bq.  46. 

No  man  can  be  deprived  of  his  property  without 
his  consent,  except  under  the  exercise  of  the  right 
of  eminent  domain,  and  then  only  on  payment  to 
him  of  consideration  therefor.  This  protection  is 
extended  to  him  by  the  supreme  law  of  the  land. 

5L.R.  A. 


Now  consent  is  an  act  of  reason,  accompanied  with 
deliberation,  the  mind  weighing,  as  in  a  balancer 
the  good  and  the  evil  on  either  side.  Grotius,  de 
Jure  Belli  et  Pads,  lib.  2,  chap.  11,  f  6. 

Every  true  consent  supposes:  first,  a  physical 
power;  second,  a  moral  power;  third,  a  serious  and 
free  use  of  them.  Puff.  Law  of  Nature,  b.  8, 
chap.  8,  f  8. 

It  cannot  be  presumed,  so  long  as  the  contractor 
may  deliberate  and  change  his  mind  or  intention; 
and  under  the  maxim  Foluntos  testatoris  est  amtjU' 
latoria  usque  ad  mortem^  the  will  of  a  testator  is  am- 
bulatory, alterable  and  revocable  up  to  the  time  of 
his  death.  Co.  Litt.  112,  h,  2  Bl.  Ck>m.  fiQ2;  Matthews 
V.  Warner,  4  Vee.  Jr.  210;  1  Jarm.  Wills,  20, 7  Bao. 
Abr.  title  Wms,  299;  Reid  v.  Shergold,  10  Yes.  Jr. 
879;  Goodrlght  v.  Glazier,  4  Burr.  2514;  Wms.  Bxra, 
2;  1  Roper,  Legacies,  2;  1  Story,  Eq.  006  a. 

This  principle  Is  applied  in  Daniels  v.  Pratt,  8  New 
Eng.  Bep.  480,  14B  Mass.  221;  Be  Wood's  Estate,  88 
GaL  75;  Ragsdale  v.  Booker,  2  Strobh.  Bq.  848;  McGee 
V.  McCants,  1  McCk>rd.  L.  617;  Lucas  v.  Parsons,  24 
Ga.  640;  Jackson  v.  Betts,  9  Cow.  206. 

The  writers  upon  natural  law  maintain  that  an 
error  about  a  thing  or  about  Its  quality,  upon  pros- 
pect of  which  a  man  is  Induced  to  come  to  any 
agreement,  renders  the  agreement  void;  for  a  man 
is  not  supposed  to  have  agreed  absolutely,  but  upon 
supposal  of  the  presence  of  such  a  thing  or  quality 
on  which,  as  on  a  necessary  condition,  his  consent 
was  founded,  and  the  thing  or  quality  not  appear- 
ing the  consent  is  understood  to  be  null  and  inef* 
fectual.  Puff.  Law  of  Nature,  b.  1,  chap.  8,  6 12L 

In  the  construction  of  written  instruments  there 
is  this  difference  between  testaments  and  deeds:  A 
will  is  for  the  benefit  of  the  testator,  and  at  most 
implies  only  a  consideration  of  iove  and  affeotion 
and  therefore  shall  not  be  taken  strongest  against 
the  testator  or  most  beneficial  for  the  devisee^  but 
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fuch  construction  is  that  the  law-makers  could 
not  set  down  every  case  in  e2q)ress  terms.  In 
order  to  form  a  ri^ht  judgment  whether  a  case 
be  within  the  equity  of  the  statute,  it  is  a  good 
way  to  suppose  the  law-maker  present,  and 
that  you  have  asked  him  this  question:  Bid  you 
intend  to  comprehend  this  case?  Then  you 
must  give  yourself  such  answer  as  3^u  imagine 
he,  being  an  upright  and  reasonable  man, 
would  have  given.  If  this  be  that  he  did  mean 
to  comprehend  it,  you  may  safely  hold  the  case 
to  be  within  the  equity  of  the  statute;  for, 
while  you  do  no  more  than  he  would  have 
done,  you  do  not  act  contraiy  to  the  statute, 
but  in  conformity  thereto."  In  some  cases  the 
letter  of  a  legislative  Act  is  restrained  by  an 
equitable  construction;  in  others  it  is  enlarged; 
in  others  the  construction  is  contrary  to  the 
letter.  The  equitable  construction  which  re- 
strains the  letter  of  a  statute  is  defined  l)y  Aris- 
totle as  frequently  quoted  in  this  manner: 
JEquitas  est  carrectio  legis  generaliter  lata  qua 
parti  deficit.  If  the  law-makers  could,  as  to 
this  case,  be  consulted,  would  they  say  that  they 
intended  by  their  general  language  that  the 
property  ox  a  testator  or  of  an  ancestor  should 
pass  to  one  who  had  taken  his  life  for  the  ex- 
press purpose  of  getting  his  property? 

In  1  Bhickstone's  (jorament^ries,  91,  the 
learned  author,  speaking  of  the  construction  of 
statutes,  says:  "If  there  arise  out  of  them  any 


absurd  consequences  manifestly  contradictory 
to  common  reason,  they  are,  with  regard  to 
those  collateral  consequences,  void.  .  .  . 
When  some  collateral  matter  arises  out  of  the 
general  words,  and  happens  to  be  unreasonable, 
then  the  Judges  are,  in  decency,  to  conclude 
that  this  consequence  was  not  foreseen  by  the 
Pailiament,  and  therefore  they  are  at  liberty  to 
expound  the  statute  by  equity,  and  only  quoad 
hoc  disregard  it,"  and  he  gives,  as  an  illustra- 
tion, if  an  Act  of  Parliflmaent  sives  a  man 
Dower  to  try  all  causes  that  ar&e  within  his 
Manor  of  Dale,  yet,  if  a  cause  should  arise  in 
which  he  himself  is  party,  the  Act  is  construed 
not  to  extend  to  that  because  It  is  unreasonable 
that  any  man  should  determine  his  own  quar- 
rel. 

There  was  a  statute  in  Bologna  that  whoever 
drew  blood  in  the  streets  should  be  severely 
punished,  and  yet  It  was  held  not  to  apply  to 
the  case  of  a  barber  who  opened  a  vein  in  the 
street.  It  is  commanded  in  the  Decalogue  that 
no  work  shall  be  done  upon  the  Sabbath,  and 
yet  giving  the  command  a  rational  interpreta- 
tion founded  upon  its  design  the  Infallible 
Judge  held  that  it  did  not  prohibit  works  of 
necessity,  charity  or  benevolence  on  that  day. 

What  could  be  more  unreasonable  than  to 
suppose  that  it  was  the  legislative  intention  in 
the  general  laws  passed  for  the  orderlv,  peace- 
able and  Just  devolution  of  property  that  th^ 
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equally:  while  a  deed  ImportB  a  oonsideration  and 
is  for  the  advantage  of  the  grantee  alone.  Bfaar- 
ington  V.  Strotton,  Plowd.  aOB. 

Bewealion  cf  wOL 

He  who  prevents  a  thing  fkt>m  being  done  shall 
not  avail  himself  of  the  aonperformanoe  he  has 
occasioned.  Doe  v.  Gladwin,  6  Q.  B.  963;  .Go.  Litt. 
S06  2>. 

Any  change  In  the  property  of  the  testator  sub- 
sequent to  the  execution  of  his  will  operates  as  a 
revocation  of  the  devises  in  tbe  will.  Adams  v. 
Wlnne,  7  Paige,  97;  Yandemark  v.  Yandemark,  26 
Barb.  418. 

The  law  requires  that  the  same  interest  which  the 
testator  had  when  he  made  the  will  should  continue 
and  remain  unaltered  to  his  death.  Woolery  v. 
Woolery,  48  Ind.  631;  Walton  v.  Walton,  7  Johns.  Gh. 
268;  Beck  v.  McGlUls,  9  Barb.  85;  McNaughton  v. 
MoNaughton,  84  N.  Y.  201. 

The  least  alteration  in  his  Interest  is  a'revocatioD. 
Walton  V.  Walton,  7  Johns.  Gh.  258:  Woolery  v. 
Woolery,  48  Ind.  581;  Adams  v.  Winne,  7  Paige,  97; 
Herrington  v.  Budd,  5  Denio,  321;  Beck  v.  McGillls, 
S  Barb.  35:  McNaughton  v.  McNaughton,  84  N.  Y. 
jBOl. 

Even  a  conveyance  to  the  devisee  revokes  the  de- 
vise,   ito  Kean^s  Will,  9  Dana,  26. 

A  sale  and  conveyance  of  property  devised,  made 
i)y  the  testator  during  his  lifetime,  operates  as  a 
^vocation  of  the  devise.  Emery  y.  Union  Society,  4 
^ew  Eog.  Rep.  ft38,  79  Me.  342;  Crist  v.  Grist,  1  Ind. 
020,  GO  Am.  Dec.  483;  McNaughton  v.  McNaughton, 
41  Barb.  50. 

The  revocation  is,  as  to  sach  property,as  complete 
and  perfect  as  it  was  at  common  law.  Re  Do wd,  58 
How.  Pr.  109,  8  Abb.  N.  G.  120;  Beck  v.  McQilUs,  9 
3arb.  86;  Brown  v.  Brown,  16  Barb.  672. 

The  circumstance  of  taking  a  bond  and  mortgage 
back,  which  simply  created  a  lien  on  the  property 
for  security  of  part  of  the  purchase  money,  does 
not  prevent  ttie  revocation.  Emery  v.  Union 
Society,  4  New  Bng,  Bep.  642;  79  Me.  842;  Bar- 
fl  li.  R.  A. 


stow  V.  Goodwin,  2  Bradf.  415;  Beck  v.  MoGUlls,  9 
Barb.  62. 

A  vaUd  contract  to  convey  is  as  much  a  revoca- 
tion. In  equity,  of  the  land  previously  devised,  as  a 
legal  conveyance  thereof  by  the  testator  would  be 
at  law.  Donohoo  v.  Lea,  1  Swan,  121, 65  Am.  Dec. 
727;  Blair  y.  Snodgrass,  1  Sneed  (Tenn.)  !• 

Leases  for  years,  mortgages  or  oonveyanoes  in 
trust  for  the  payment  of  debts,  and  then  in  trust 
for  the  benefit  of  the  grantor,  are  revooatlona  of  a 
will  jiro  tanJbo,  Herrington  v.  Budd,  6  Denlo,  828; 
Livingston  v.  Livingston,  8  Johns.  Gh.  148;  Parsons 
v.  Freeman,  8  Atk.  741;  Lamb  v.  Parker,  2  Yem.  405. 

The  birth  of  issue  from  the  subsequent  marriage 
works  an  implied  revocation  of  tiie  will  on  account 
of  the  presumption  that  a  testator  intends  to  ar- 
range the  disposition  of  his  estate  in  acoordanoe 
with  the  new  duties  which  devolve  upon  him  from 
the  new  relations  which  he  has  assumed;  but,  being 
a  presumption  of  Intention,  it  may  be  rebutted. 
Brady  v.  Gubitt,  Doug.  (Bng.)  81.  See  Sherry  v. 
Lozier,  1  Bradf.  487. 

It  may  be  rebutted  by  any  circumstances  showing 
that  the  testator  intended  the  will  to  stand.  Havens 
y.  Yan  Den  Burgh,  1  Denlo,  £7. 

This  rule  was  borrowed  from  the  civil  law.  Over- 
bury  V.  Overbury,  2  Show.  242;  Lugg  v.  Lugg, 
2  Salk.  592;  Brown  v.  Thompson,  1  Bq.  Gas.  Abr.  418, 
pL  15;  Eyre  v.  Eyre,  1  P.  Wms.  804,  note;  Johnston  v. 
Johnston,  1  Phillim.  EccL  447. 

The  subsequent  marriage  of  a  testator,  and  birth 
of  a  chUd,  occurring  after  execution  of  a  will, 
without  circumstances  to  weaken  their  eflTeot, 
operate  as  a  revocation  of  the  will.  Brush  v.  Wll- 
klns,  4  Johns.  Gh.  506;  Baldwin  v.  Spriggs,  8  Gent. 
Rep.  883, 65  Md.  278;  Ordish  v.  McDermott,  2  Kedf . 
464. 

But  marriage  and  the  birth  must  concur. 
Ghicago,  B.  &  Q.  B.  Go.  v.  Wasserman,  22  Fed.  Bep. 
875;  McGuUum  v.  McKenzie,  26  Iowa,  510. 

.  The  rule  operates  even  in  cases  of  prior  existence 
of  chUdren.    HoUway  v.  Clarke,  1  Phillim.  EocL 
839;  Wright  v.  Netherwood,  2  Salk.  608;  Walker  v. 
I  Walker,  2  Curt  9901, 96i 


See  also  34  L.R.  A.  384;  36  L.  R.  A.    176;  40  L.R.A.    191, 
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should  have  operation  in  favor  of  one  who 
murdered  his  ancestor  that  he  might  speedily 
come  into  the  possession  of  his  estate?  Buch 
an  intention  is  inconceivable.  We  Deed  not, 
therefore,  be  much  troubled  by  the  general 
language  contained  in  tne  laws. 

Besides,  all  laws  as  well  as  all  contracts  may 
be  controlled  in  their  operation  and  effect  by 
general,  fundamental  maidms  of  the  common 
law.  No  one  shall  be  permitted  to  profit  by 
his  own  fraud,  or  to  take  advantage  of  his  own 
wrong  or  to  found  any  claim  upon  his  own  ini- 
quity, or  to  acquire  property  by  his  own  crime. 
These  maxims  are  dictated  by  public  policy, 
have  their  foundation  in  universal  law  admin- 
istered in  all  civilized  countries  and  have  no- 
where been  superseded  by  statutes.  They  were 
applied  in  the  decision  of  the  case  of  Netun  York 
Mut,  L.  In%.  Oo,  V.  Armstrong,  117  TJ.  S.  599 
[29  L.  ed.  1000].  There  it  was  held  that  the 
person  who  procured  a  policv  upon  the  life  of 
another  payable  at  his  death,  and  then  mur- 
dered the  assured  to  make  the  policy  payable, 
could  not  recover  thereon.  Mr,  JusticeFieXd, 
writing  the  opinion,  said:  "Independently  of 
any  proof  of  the  motives  of  Hunter  in  obtain- 
ing the  policy,  and  even  assuming  that  they 
were  Just  and  proper,  he  forfeited  all  rights 
^nder  it  when,  to  secure  its  immediate  pay- 
ment, be  murdered  the  assured.  It  would  be 
a  reproach  to  the  jurisprudence  of  the  country 
if  one  could  recover  insurance  money  payable 
on  the  death  of  a  paity  whose  life  he  had 
feloniously  taken.  As  well  might  he  recover 
insurance  money  upon  a  building  that  he  had 
willfully  flred.'*^ 

These  maxims  without  any  statute  giving 
them  force  or  operation  frequently  control  the 
effect  and  nullify  the  language  of  wills.  A 
will  procured  by  fraud  and  deception,  like  any 
other  instrument,  may  be  decreed  void  and  set 
aside,  and  so  a  particular  portion  of  a  will  may 
be  excluded  from  probate  or  held  inoperative 
if  induced  by  the  fraud  or  undue  influence  of 
the  person  in  whose  favor  it  is.  Al^en  v.  Mo 
Pherson,  1  H.  L.  Cas.  191;  Earrison*a  App,  48 
Conn.  202. 

So  a  will  may  contain  provisions  which  are 
Immoral,  irreligious  or  aeainst  public  policy, 
and  they  will  be  held  voia. 

Here  there  was  no  certainty  that  this  mur- 
derer would  survive  the  testator,  or  that  the 
testator  would  not  change  his  will,  and  there 
was  no  certainty  that  he  would  get  this  proper- 
ty if  nature  was  allowed  to  take  its  course.  He 
thereiore  murdered  the  testator  expressly  to 
vest  himself  with  an  estate.  Under  such  cir- 
cumstances, what  law,  human  or  divine,  will 
allow  him  to  take  the  estate  and  enjoy  the  fruits 
of  bis  crime?  The  will  spoke  and  became  oper- 
ative at  the  death  of  the  testator.  He  caused 
that  death,  and  thus  by  his  crime  made  it  speak 
and  have  operation.  Shall  it  speak  and  oper- 
ate in  his  favor?  If  he  had  met  the  testator 
and  taken  his  proper^  by  force,  he  would  have 
had  no  title  to  it.  Shall  he  acquire  title'  by 
murdering  him?  If  he  had  gone  to  the  testa- 
tor's house  and  by  force  compelled  him,  or  by 
fraud  or  undue  influence  had  induced  him  to 
will  him  his  property,  the  law  would  not  allow 
him  to  hold  it.  But  can  he  give  effect  and  oper- 
ation to  a  will  by  murder  and  yet  take  the 
property?    To  answer  these  questions  in  the 
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affirmative  it  seems  to  me  would  be  a  reproach 
to  the  jurisprudence  of  our  State  and  an  uffensc 
against  public  policy. 

Under  the  civil  law,  evolved  from  the  general 
principles  of  natural  law  and  justice  by  many 
generations  of  juris  consults,  philosophers  and 
statesmen,  one  cannot  take  property  by  inheri- 
tance or  will  from  an  ancestor  or  benefactor 
whom  he  has  murdered.  Domat.  pt.  2,  blc  1, 
title  1,  §  8;  Code  Napoleon,  §  727;  Mackelday, 
Roman  Law,  680,  550. 

In  the  Civil  Code  of  Lower  Canada  the  pro- 
visions on  the  subject  in  the  Code  Napoleon 
have  been  substantially  copied.  But,  so  far  as 
I  can  find,  in  no  country  where  the  common 
law  prevails  has  it  been  deemed  important  to  en- 
act a  law  to  provide  for  such  a  case.  Our  re- 
visers and  law-makers  were  familiar  with  the 
civil  law  and  they  did  not  deem  it  important 
to  incorporate  into  our  statutes  its  provisions 
upon  this  subject.  This  is  not  a  easits  omissus. 
It  was  evidently  supposed  that  the  maxims  of 
the  common  law  were  sufficient  to  regulate 
such  a  case,  and  that  a  specific  enactment  for 
that  purpose  was  not  needed. 

For  the  same  reasons  the  defendant  Palmer 
cannot  take  any  of  this  property  as  heir.  Just 
before  the  murder  he  was  not  an  heir,  and  it 
was  not  certain  that  he  ever  would  be.  He 
might  have  died  before  his  grandfather,  or 
might  have  been  disinherited  by  him.  He 
made  himself  an  heir  by  the  murder,  and  he 
seeks  to  take  property  as  the  fruit  of  his  crime. 
What  has  before  been  said  as  to  him  as  legatee 
applies  to  him  with  equal  force  as  an  heir.  He 
cannot  vest  himself  with  title  by  crime. 

My  view  of  this  case  does  not  infiict  upon 
Elmer  any  greater  or  other  punishment  for  hia 
crime  than  the  law  specifies.  It  takes  from 
him  no  property,  but  simply  holds  that  he^ 
shall  not  acquire  property  by  his  crime  and 
thus  be  rewarded  for  its  commission. 

Our  attention  is  called  to  Ov>ens  v.  Owens,  100 
N.  C.  240,  as  a  case  quite  like  this.  There  a 
wife  had  been  convicted  of  being  an  accessory 
before  the  fact  to  the  murder  of  her  husband, 
and  it  was  held  that  she  was  nevertheless  enti- 
tled to  dower.  I  am  unwilling  to  assent  to  the 
doctrine  of  that  case.  The  statutes  provide 
dower  for  a  wife  who  has  the  misfortune  to 
survive  her  husband  and  thus  lose  hib  support 
and  protection.  It  is  clear  beyond  their  pur- 
pose to  make  provision  for  a  wife  who  by  her 
own  crime  makes  herself  a  widow  and  willfully 
and  intentionally  deprives  herself  of  the  support 
and  protection  of  her  husband.  As  she  might 
have  died  before  him  and  thus  never  have  been 
his  widow,  she  cannot  by  her  crime  vest  herself 
with  an  estate.  The  principle  which  lies  at  the 
bottom  of  the  maxim  volenti  non  Jit  injuria 
'  should  be  applied  to  such  a  case,  and  the  widow 
should  not,  for  the  purpose  of  acquiring,  as 
such,  property  riehts,  be  permitted  to  allege  a 
widowhood  which  she  has  wickedly  and  inten- 
tionally created. 

The  facts  found  entitled  the  plaintiffs  to  the 
relief  they  seek.  The  error  of  the  referee  was 
in  his  conclusion  of  law.  Instead  of  granting 
a  new  trial  therefore  I  think  the  proper  judg- 
ment upon  the  facts  found  should  be  ordered 
here.  The  facts  have  been  passed  upon  twice 
with  the  same  result,  first  upon  the  trial  of 
Palmer  for  murder  and  then  by  the  referee  in 
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ibis  actfoa  We  are  therefore  of  opinion  that 
the  ends  of  Justice  do  not  reqoire  that  they 
should  again  come  in  question. 

TheJtStgment  qf  the  general  term  cmd  that  en- 
tered upon  the  report  of  the  referee  should  there- 
fore be  reoereed  and  Judgment  should  be  entered  as 
foUovDs:  That  Elmer  E.  Palmer  and  the  ad- 
ministrator be  enloined  from  using  any  of  the 
personalty  or  real  estate  left  by  the  testator  for 
Elmei-'s  benefit;  that  the  devise  and  bequest  in 
the  will  to  Elmer  be  declared  ineffective  to 
pass  the  title  to  him;  that  by  reason  of  the  crime 
of  murder  committed  upon  the  grandfather  he 
is  deprived  of  any  interest  in  the  estate  left  by 
him;  that  the  plaintiffs  are  the  true  owners  of 
the  real  and  personal  estate  left  by  the  testator, 
subject  to  the  charge  in  favor  of  Elmer's  mother 
and  the  widow  of  the  testator,  under  the  ante- 
nuptial agreement,  and  that  cbe  plaintiffs  have 
costs  in  ul  the  courts  against  Elmer. 

All  concur,  except  Gr»jr»  J,,  who  reads  dis- 
senting opinion,  and  Danforth,  J,,  concurs. 

Gray^  J»,  dissenting: 

This  appeal  presents  an  extraordinary  state 
of  facts,  and  the  case,  in  respect  of  them,  I  be- 
lieve is  without  precedent  in  this  State. 

The  respondent,  a  lad  of  sixteen  years  of  age, 
being  aware  of  the  provisions  in  his  grand- 
father's will,  which  constituted  him  the  residu- 
ary legatee  of  the  testator's  estate,  caused  his 
death  by  poison,  in  1882.  For  tms  crime  he 
was  tried  and  was  convicted  of  murder  in  the 
second  degree,  and  at  the  time  of  the  com- 
mencement of  this  action,  he  was  serving  out 
his  sentence  in  the  State  reformatorv.  This 
action  was  brought  by  two  of  the  children  of 
the  testator  for  the  i)urpose  of  having  those 
provisioDS  of  the  will  in  the  respondent's  favor 
canceled  and  annulled. 

The  appellants'  argument  for  a  reversal  of 
the  judgment,  which  dismissed  their  complaint, 
is  that  the  respondent  unlawfully  prevented  a 
revocation  of  the  existing  will,  or  a  new  will 
from  being  made  by  his  crime;  and  that  he 
terminated  the  enjoyment  by  the  testator  of  his 
property  and  effected  his  own  succession  to  it 
by  the  same  crime.  They  say  that  to  permit 
the  respondent  to  take  the  property  wiUed  to 
him  would  be  to  permit  him  to  take  advantage 
of  bis  own  wrong.  To  sustain  their  position, 
the  appellants'  counsel  has  submitted  an  able 
and  elaborate  brief,  and  if  I  believed  that  the 
decision  of  the  question  could  be  effected  by 
considerations  of  an  equitable  nature,  I  should 
not  hesitate  to  assent  to  views  which  commend 
themselves  to  the  conscience.  But  the  matter 
does  not  lie  within  the  domain  of  conscience. 
We  are  bound  by  the  rigid  rules  of  law,  which 
have  been  established  by  the  Le^slature,  and 
within  the  limits  of  which  the  determination 
of  this  question  is  confined.  The  question  we 
are  dealing  with  is  whether  a  testamentary  dis- 
position can  be  altered,  or  a  will  revoked  after 
the  testator's  death,  through  an  appeal  to  Ae 
courts,  when  the  Legislature  has  bv  its  enact- 
ments prescribed  exactly  when  and  how  wills 
mav  be  made,  altered  and  revoked,  and,  appar- 
ently, as  it  seems  to  me,  when  they  have  been 
fully  complied  with,  has  left  no  room  for  the 
exercise  of  an  equitable  jurisdiction  by  courts 
over  such  matters.  Modem  jurisprudence  in 
recognizing  the  right  of  the  individual,  under 
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more  or  less  restrictions  to  dispose  of  his  prop- 
erty after  his  death,  subjects  it  to  legislative 
control,  both  as  to  extent  and  to  mode  of  exer- 
cise. Complete  freedom  of  testamentary  dispo- 
sition of  one's  property  has  not  been  and  is  not 
the  universal  rule,  as  we  see  from  the  provisions 
\  of  the  Napoleonic  Code,  from  the  systems  of  iu- 
risprudence  in  countries  which  are  modef(^ 
upon  the  Roman  law,  and  from  the  statutes  of 
many  of  our  States.  To  the  statutoir  restraints 
which  are  imposed  upon  the  disposition  of  one's 
property  by  will,  are  added  stnct  and  system- 
atic statutory  rules  for  the  execution,  alteration 
and  revocation  of  the  will;  which  must  be,  at 
least  substantially,  if  not  exactly  followed,  to 
insure  validity  and  performance.  The  reason 
for  the  establishment  of  such  rules,  we  may 
naturally  assume,  consists  in  the  purpose  to 
create  those  safeguards  about  these  grave  and 
important  acts,  which  experience  has  demon- 
strated to  be  the  wisest  and  surest.  That  free- 
dom which  is  permitted  to  be  exercised  in  the 
testamentary  disposition  of  one's  estate,  by  the 
laws  of  the  State,  is  subject  to  its  being  exer- 
cised in  conformity  with  the  regulations  of  the 
statutes.  The  capacity  and  the  power  of  the 
individual  to  dispose  of  his  property  after  deaths 
and  the  mode  by  which  that  power  can  be  ex- 
ercised, are  matters  of  which  the  Legislature 
has  assumed  the  entire  control  and  has  under- 
taken to  regulate  with  comprehensive  particu- 
larity. 

The  appellants'  argument  is  not  helped  by 
reference  to  those  rules  of  the  civil  law,  or  to 
those  laws  of  other  governments,  by  which  the 
heir,  or  legatee,  is  excluded  f  lom  benefit  under 
the  testament,  if  he  has  been  convicted  of  kill- 
ing, or  attempting  to  kill,  the  testator.  In  the 
al»ence  of  such  legislation  here,  the  courts  are 
not  empowered  to  institute  such  a  system  of 
remedial  justice.  The  deprivation  of  the  heir 
of  his  testamentary  succession  by  the  Roman 
law,  when  guilty  of  such  a  crime,  plainly  was 
intended  to  be  in  the  nature  of  a  punishment 
imposed  upon  him.  The  succession,  in  such  a 
case  of  guilt,  escheated  to  the  exchequer.  See 
Domat,  Civil  Law,  pt.  2,  bk.  1,  title  1,  §  3. 

I  concede  that  rules  of  law,  which  annul  tes- 
tamentary provisions  made  for  the  benefit  of 
those  who  have  become  unworthy  of  them, 
may  be  based  on  principles  of  equity  and  of 
natural  justice.  It  is  quite  reasouable  to  sup- 
pose that  a  testator  would  revoke  or  alter  his 
will,  where  his  mind  has  been  so  angered  and 
changed  as  to  make  him  unwilling  to  have  hia 
will  executed  as  it  stood.  But  these  principles 
only  suggest  sufficient  reasons  for  the  enact- 
ment of  laws  to  meet  such  cases. 

The  statutes  of  this  State  have  prescribed  va- 
rious ways  in  which  a  will  may  be  altered  or 
revoked;  but  the  very  provision  defining  the 
modes  of  idteration  and  revocation  implies  a 
prohibition  of  alteration  or  revocation  in  any 
other  way.  The  words  of  the  section  of  the  stat- 
tute  are  "No  will  in  writing,  except  in  the  casea 
hereinafter  mentioned,  nor  any  part  thereof, 
shall  be  revoked  or  altered  otherwise,"  etc.,  etc. 
Where,  therefore,  none  of  the  cases  mentioned 
are  met  by  the  facts,  and  the  revocation  is  not 
in  the  way  described  in  the  section,  tbe  will  of 
the  testator  is  unalterable.  I  think  that  a  valid 
will  must  continue  as  a  will  always,  unless  re- 
voked in  the  manner  provided  by  the  statutes. 
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Mere  iDtention  to  revoke  a  will  does  do!  have 
the  effect  of  revocation.  The  intention  to  re- 
voke Is  neoesBary  to  constitute  the  effective  rev- 
ocation of  a  wifl;  but  it  must  be  demonstrated 
hj  one  of  the  acts  contemplated  by  the  statute. 

Ajb  Wood  worth,  J,,  said  in  Dan  v.  Brown,  4 
Ck»w.  ^0,  "revocation  is  an  act  of  the  mind, 
whi<^  must  be  demonstrated  by  some  outward 
and  visible  sign  of  revocation."  The  same 
learned  Judge  said  in  that  case:  *'  The  rule  is 
that  if  the  testator  lets  the  will  stand  until  he 
dies,  it  is  his  will;  if  he  does  not  suffer  it  to  do 
so,  it  is  not  his  will."  And  see  Ooodright  v. 
Glaeier,  4  Burr.  2612,  2514;  Fombertonv.  Pern- 
berUm,  18  Yes.  Jr.  290. 

The  finding  of  fact  of  the  referee,  that  pre- 
sumably the  testator  would  have  altered  his  will 
bad  he  known  of  his  grandson's  murderous  in- 
tent, cannot  affect  the  question*  We  may  con- 
cede it  to  the  fullest  extent;  but  still  the  car- 
dinal objection  is  undisposed  of,  that  the  mak- 
ing and  the  revocation  of  a  will  are  purely  mat- 
ters of  statutory  regulation,  in  which  the  court 
is  bound  in  the  determination  of  questions  re- 
lating to  these  acts. 

Two  cases,  in  this  State  and  in  Kentucky,  af 
an  early  day,  seem  to  me  to  be  much  in  point. 
Gain»  v.  Gains,  2  A.  K.  Marsh.  190,  was  de- 
cided by  the  Kentucky  Court  of  Appeals  in 
1820.  It  was  there  urged  that  the  testator  in- 
tended to  have  destroyed  his  will  and  that  he 
was  forcibly  prevented  from  doing  so  by  the 
defendant  in  error  or  devisee,  and  it  was  in- 
sisted that  the  will,  though  not  expressly,  was 
thereby  virtually,  revoked.  The  court  held, 
as  the  Act  concerning  wills  prescribed  the  man- 
ner in  which  a  will  might  be  revoked,  that  as 
none  of  the  acts  eviaencing  revocation  were 
done,  the  intention  could  not  be  8ul»tituted  for 
the.  act  In  that  case  the  will  was  snatched 
away  and  forcibly  retained. 

In  1854  Surrogate  Bradford,  whose  opinions 
are  entitled  to  the  highest  consideration,  decid- 
ed the  case  of  Leaycraft  v.  Simmon»,  8  Bradf. 
85.  In  that  case  the  testator,  a  man  of  eighty- 
nine  years  of  age,  decided  to  make  a  codicil  to 
his  win,  in  order  to  enlarge  the  provisions  for 
his  daughter.  His  son,  having  the  custodjr  of 
the  instrument,  and  the  one  to  be  prejudiced 
by  the  change,  refused  to  produce  the  will  at 
testator's  request,  for  the  purpose  of  altera- 
tion. 

The  learned  surrogate  refers  to  the  provisions 
of  the  civil  law  of  such  and  other  cases  of  un- 
worthy conduct  in  the  heir  or  legatee,  and  says: 
**  Our  statute  has  undertaken  to  prescribe  the 
mode  in  which  wills  can  be  revoked  (citing  the 
statutory  provision).  This  is  the  law  by  which 
I  am  governed  in  passing  upon  questions  touch- 
ing the  revocation  of  wills.    The  whole  of  this 


subject  is  now  regulated  by  statute,  and  mere 
intention  to  revoke,  however  well  authenticate 
ed,  or  however  defeated,  is  not  sufficient," — 
and  he  held  that  the  will  must  be  admitted  to 
probate. 

I  may  refer  also  to  a  case  in  the  Pennsyl- 
vania courts.  In  that  State  the  statute  pre- 
scribed the  mode  for  repealing  or  altering  a 
will,  and  in  Clingan  v.  Jaiteheltree,  81  Pa.  25, 
the  supreme  court  of  the  State  held,  where  a 
will  was  kept  from  destruction  by  the  fraud 
and  misrepresentation  of  the  devisee,  that  to  de- 
clare it  canceled  as  against  the  fraudulent  par- 
ty would  be  to  enlarge  the  statute. 

I  cannot  find  any  support  for  the  argument 
that  the  respondent's  succession  to  the  property 
should  be  avoided  because  of  his  criminal  act, 
when  the  laws  are  silent.  Public  policy  does 
not  demand  it;  for  the  demands  of  public  pol- 
icy are  satisfied  b^  the  proper  execution  of  the 
laws  and  the  punishment  of  the  crime.  There 
has  been  no  convention  between  the  testator 
and  his  legatee;  nor  is  there  any  such  contract- 
ual element,  in  such  a  disposition  of  property 
by  a  testator,  as  to  impose  or  imply  conditions 
in  the  legatee.  The  appellant's  argument  prac- 
tically amounts  to  this:  that  as  the  le^tee  has 
been  guilt  jr  of  a  crime,  by  the  commission  of 
which  he  is  placed  in  a  position  to  sooner  re- 
ceive the  bebefitsof  the  testamentary  provision, 
his  rights  to  the  property  should  be  forfeited 
and  he  should  be  devested  of  his  estate.  To 
allow  their  argument  to  prevail  would  involve 
the  diversion  by  the  court  of  the  testator's  es- 
tate into  the  hands  of  the  persons  whom,  pos- 
sibly enough,  for  all  we  know,  the  testator 
might  not  have  chosen  or  desired  as  its  re- 
cipients. Practically  the  court  is  asked  to 
make  another  will  for  the  testator.  The  laws 
do  not  warrant  this  Judicial  action,  and  mere 
presumption  would  not  be  strong  enough  to 
sustain  it. 

But  more  than  this,  to  concede  the  appellants' 
views  would  involve  the  imposition  of  an  addi- 
tional punishment  or  penalty  upon  the  respond- 
ent. What  power  or  warrant  have  the  courts 
to  add  to  the  respondent's  penalties  by  depriv- 
ing him  of  property?  The  law  has  punished 
him  for  his  crime,  and  we  may  not  say  that 'it 
was  an  insufficient  punishment.  In  the  trial 
and  punishment  of  the  respondent,  the  law  has 
vindicated  itself  for  the  outrage  which  he  com- 
mitted, and  further  judicial  utterance  upon  the 
subject  of  punishment,  or  deprivation  of  rights, 
is  barred.  We  may  not,  in  the  language  of  the 
court  in  People  v.  Thornton,  25  Hun,  456,  **  en- 
hance the  pains,  penalties  and  forfeitures  pro- 
vided by  law  for  the  punishment  of  crime." 

The  judgment  should  be  affirmed  with  costs. 

D»nforth»  J.,  concurs. 


SOUTH  CAROLINA  SUPREME  COURT. 


B.  P.  HILL,  Appt, 

v. 

PORT  ROTAL  &  WESTERN  CAR^ 

OLINA  R.  CO. 

!•  A  railroad  campaiiy  which  has  built 
a  trestle  over  a  hlg^hway  at  a  certain  point 
is  not  liable  for  injuries  received  in  consequence 
of  another  defective  Grossing  under  the  trestle 
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which  has  been  subsequently  made  by  the  high- 
way authorities  without  notice  to  the  company, 
or  compliance  with  the  statute  for  laylner  out 
roads,  or  the  disoontinuanoe  of  the  former  cross- 
inir. 

S.  A  considerable  chaii^^  in  the  loca- 
tion of  a  highway  crossinfir  under  a  railroad 
trestle,  accompanied  by  a  chanfre  of  the  course 
of  the  road,  for  some  distance  therefrom,  is  not 
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"a  sUght  alteratioii**  wliioh  oon  be  made  by  the 
highway  authorities  without  notice  to  the  com- 
pany, or  oompUanoe  with  the  statute  for  lajiug 
out  roads,  so  as  to  make  the  company  responsible 
therefor. 

8«  VegUgenee  of  m  rmllroad  compaogr 

in  respect  to  the  condition  of  a  higrhway  orossinff 
is  not  the  proximate  cause  of  injuries  received 
at  another  croesinff  made  by  the  local  authorltieB 
becauseof  a  defect  of  a  former  oneu  . 

auly  0,1888.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circtiit  Court  in  Laurens  County  granting 
a  nonsuit  in  an  action  for  damages  m>m  the 
alleged  negligence  of  the  defendant  in  respect 
to  a  railroad  crossing.    Affirmed. 

The  facts  are  sufficiently  staled  in  the  opin> 
ion  of  the  court: 

Mr.  F.  P.  McGowan,  for  appellant: 

There  was  an  obstruction  of  both  branches  of 
the  highway,  which  caused  plaintiff's  injuries. 

Gen.  Stat.  §§  15-81;  1  Thomp.  :Neg.  841. 

The  Judge  could  decide  whether  there  was 
an  obetruction. 

1  Redfield,  Railways,  888;  Murra/y  v.  South 
Carolina  B.  Co.  10  Rich.  L.  227;  QiUett  ▼. 
Western  R.  Corp.  8  Allen,  560. 

Both  branches  of  the  highway  were  ob- 
structed.   Aprivate  way  may  be  obstructed. 

RtaU  v.  Harden,  11  S.  C.  860;  1  Thomp. 
Neg.  416. 

The  railroad  was  bound  to  restore  the  high- 
way and  keep  the  crossings  in  repair. 

1  Thomp.  Neg.  848;  Deering,  Neg.  287; 
Rorer,  Rauroads,  545. 

It  was  bound  to  keep  the  crossing  in  repair, 
although  there  had  been  a  slight  deflection  of 
the  hi^way  by  the  authorities. 

Pec^  V.  Chicago  A  A.  R.  Co.  67  HI.  118. 

Where  the  railroad  is  partieeps  eriminis  it  is 
liable,  although  redress  might  have  been  ob- 
tained from  the  town  or  county. 

1  Rorer,  Railroads,  550  and  case. 

Notice  by  commissioners  was  to  protect  the 
public,  not  the  railroad.  Want  of  notice  could 
not  legalize  a  nuisance. 

The  defendant  is  estopped  by  its  own  neg- 
ligence; the  dangerous  instrument  caused  the 
hurt. 

Byrne  v.  K  Y.  Cent.  dbn.B.B.  Co.  6Cent. 
Rep.  892, 104  N.  Y.  862;  Bridger  v.  Asheville 
&  8.  R.  Co.  25  S.  C.  24;  Kaminitsky  v.  Narih- 
eastern  B.  Co.  25  8.  C.  61. 

The  burden  was  on  defendant  to  show  that 
its  obstruction  was  legal. 

Atlanta  AB  Air  Line  B.  Co.  v.  Wood,4A  Ga. 
565;  Hazen  v.  Boston  &  M.  B.  Co.  2  Gray,  574; 
Greenl.  Ev.  §  79. 

Messrs.  IL.  T.  Simpson  and  J.  Ganahl, 
for  respondent: 

A  nonsuit  is  proper  where  there  is  a  total  fail- 
ure of  testimony  by  the  plaintiff,  either  as  to 
his  whole  case  or  some  material  and  essential 
part  thereof. 

Cc^rrier  v.  Dorrance,  19  S.  C.  82. 

The  complaint  should  set  out  the  acts  of  neg- 
ligence, and  plaintiff  can  recover  on  none  other. 

Code  Civ.  Proc.  §  162;   Pierce,  Railroads, 

&292  and  noU;  Blake  v.  Maine  Cent.  B.  Co.  70 
.  60;  Georgia  B.  db  Bkg.  Co.  y.  Gaks,  62  Ga. 
410. 
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Notice  to  the  railroad  of  the  new  coad  to  be 
laid  out  was  necessary. 
Gen.  Stat.  §  1585. 

McGowaAf  A.  J.,  delivered  the  opinion  of 
the  court: 

This  was  an  action  by  the  plaintiff  against 
the  defendant  corporation,  claiming  damages 
for  a  personal  injury  received  by  the  plaintiff 
by  coming  in  contact  with  the  timbers  of  de- 
fendant's trestle  near  Badgetf  s  Mill,  in  Laurens 
County.    The  complaint  alleged: 

''That  the  defendant  corporation,  in  build- 
ing and  maintaining  its  roadbed  across  the 
puoUc  highway,  at  Badgett's  Mill,  in  Laurens 
County,  so  wrongfullv  and  negligently  built 
and  maintains  the  trestle  of  its  roa^  over  and 
across  said  highway,  at  said  place  by  reason  of 
tiie  narrowness  of  the  passage,  the  great  obliq- 
uity to  the  public  highway,  the  close  proxim- 
ity^ of  said  pafisage  to  the  steep  grade  of  said 
highway,  and  the  want  of  repair  of  said  cross- 
ing, that  the  said  crossins:  was  and  is  extremely 
dangerous  to  the  traveling  public.  .  .  .  That 
is  conseouence  of  the  defendant's  negligence 
in  regard  to  said  crossing,  the  huggy  of  the 
plaintiff,  in  which  he  was  riding  along  said 
highway,  on  September  26, 1887,  at  said  cross- 
ing, was  dashed  against  the  timbers  of  the  de- 
fendant's trestle  at  the  side  of  thenanow  passage 
of  said  crossing,  without  fault  of  the  plain- 
tiff, and  was  thereby  broken  and  overturned, 
by  means  of  which  the  plaintiff  received  great 
bodily  injuries  andabroken  legand otberwrongs 
and  injuries,  to  his  damage  $10,000,"  etc. 

The  defendant  corporation  answered  deny- 
ing that  it  had  been  guilty  of  "  any  negli- 
gence in  building  and  maintaining  its  roadbed 
at  the  place  designated  in  the  complaint,  or  in 
failing  to  make  repairs  of  the  crossing  at  said 
place,  and  denying  that  the  passage  of  said 
crossing  has  been  made  or  is,  by  any  arts  of 
negligence  of  the  defendant,  dangerous  to  the 
traveling  public,"  etc. 

The  cause  came  on'  for  trial  before  Judge 
Hudson  and  a  jury.  There  was  much  testi- 
mony, all  printed  in  the  brief,  which,  as  well 
as  we  can  summarize  it,  was  substantially  as 
follows:  The  trestle  in  question  was  constriicted 
in  the  year  1884,  and  at  that  time  what  was 
spoken  of  in  the  testimony  as  the  ''old  road," 
the  "old  route,"  and  the  * 'straight  road,"  was 
the  acknowledged  high  way.  The  trestle  cross- 
ed this  highway  nearly  at  right  angles,  the 
benches  at  the  crossing  being  eleven  feet  apart. 
This  road  under  the  trestle  was  very  bad,  rocky, 
and  hard  to  keep  in  repair;  but  it  was  worked 
by  the  county  road  hands  until  1886, — two 
years  after  the  construction  of  the  trestle.  In 
the  year  named  (1886),  the  overseer  of  the  road, 
by  the  authority  of  the  super\isor  of  roads, 
and  with  the  consent  of  Mr.  Badgett  (who 
owned  a  mill  on  the  stream  just  above  the 
trestle),  opened  a  new  public  road  over  Mr. 
Badgett's  land,  which  left  the  old  road  at  a 
point  some  distance  from  the  trestle  on  the  side 
toward  Laurens.  This  new  road  crossed  un- 
der the  trestle  at  a  different  point  from  that 
where  the  old  road  crossed.  It  approached  the 
trestle  down  a  hill  and  at  an  oblique  angle,  and 
crossed  under  it  by  an  abrupt  turn.  The  pub- 
lic generally  used  the  new  road,  and  the  road 
hands  worked  it,  but  it  did  not  appear  that  the 
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crossing  of  the  old  road  bad  been  fonnally 
closed,  or  that  the  new  road  had  been  made  at 
the  instance  of  or  upon  notice  to  the  defendant 
corporation.  On  the  evening  of  September  26, 
1887,  the  plaintiff  and  a  companion,  in  a  buggy, 
were  on  their  way  home,  traveling  "down  the 
new  cut-road"  and  when  they  were  within 
sixty-five  or  seventy  yards  of  the  trestle,  the 
mule  drawing  the  buggy  got  into  and  continued 
in  a  very  fast, trot  down  the  hill,  and  in  making 
the  sharp  turn  under  the  trestle  the  buggy  was 
dashed  against  the  timbers  of  the  tresile.  was 
turn^  over,  and  the  plaintiff's  leg  was  broken, 
inflicting  a  very  severe  injury  upon  him. 

Upon  the  dose  of  the  plaintiff's  testimony, 
the  defendant  corporation  moved  for  a  non- 
suit, which  the  judge  granted,  saying,  among 
other  things:  "  So  that  the  plaintiff,  in  mv  opin- 
ion has  certainly  failed  to  show  that  the  rail- 
road company  l^  negli^nce  caused  this  acci- 
dent There  is  nothing  m  that  point  to  go  to  the 
Jury,"  etc. 

From  this  order  of  nonsuit  the  plaintiff  ap- 
pealed upon  the  following  grounds: 

1.  '*  IBecause  bis  honor  erred  in  finding  that 
the  plaintiff  has  entirely  failed  to  show  that 
the  railroad  company  caused  the  accident." 

2.  That  he  erred  in  finding  that  there  was  no 
evidence  whatever  that  the  old  road  was  aban- 
doned because  of  the  benches  being  only  eleven 
feet  apart. 

3.  AlM)in  finding  that  "  the  abandonment  of 
the  old  road  has  nothing  to  do  with  this  partic- 
ular accident." 

4.  That  he  erred  in  considering  the  question 
of  contributory  negli^nce. 

5.  In  finding  that  it  was  clear  as  the  noon- 
day sun  that  the  accident  arose  from  the  fact 
that  this  mule  cantered  off  or  ran  off,  and  that 
the  driver  lost  control  of  the  mule,  and  was 
thrown  in  that  way  against  the  benches. 

6.  That  he  erred  in  finding  that  there  is  not 
only  no  evidence  of  negligence  on  the  part  of 
the  railroad  company,  but  that  there  is  proof 
positive  that  the  mismanagement  of  the  mule 
on  that  occasion  and  nothing  else  caused  this 
very  severe  injury  to  this  old  gentleman. 

7.  That  he  erred  in  holding  that  he  had  the 
same  power  to  grant  a  nonsuit  as  he  would 
have  to  set  aside  a  verdict  for  insufQcient  proof. 

8.  That  he  erred  in  not  holding  that  the  tes- 
timony introduced  at  the  trial  tended  to  sustain 
the  plaintiff's  cause  of  action,  and  should  go 
to  the  jury. 

9.  Because  he  erred  in  not  holding  that  it 
was  the  duty  of  the  defendant  corporation  to 
ref^tore  the  highway  to  its  proper  width  and 
safety,  both  at  the  original  crossing  and  the 
adopted  crossing,  and  to  keep  said  crossings  in 
l^od  repair,  and  that  if  anyone  suffered  injury 
m  consequence  of  such  neglect  of  duty,  the  de- 
fendant should  be  held  responsible. 

10.  Because  he  erred  in  not  holding  that  the 
defendant  had  no  decree  from  the  county  com- 
missioners for  constructing  this  track  in  any 
particular  manner  over  the  branches  of  the 
highway  near  Badgett's  Mill,  and  that  the  en- 
croachment of  the  trestle  of  defendant  upon 
the  highway  was  a  nuisance  and  negligence  of 
defendant  |>0rM,  etc. 

The  proof  was  ample,  that  the  plaintiff  re- 
ceived quite  a  severe  injury  from  his  buggy 
striking  with  great  force  against  the  trestle  of 
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the  railroad;  and  the  only  question  is,  whether 
that  injury  was  caused  oy  the  neglicrenoe  of 
tbeMeiendant  corporation.    A  raihroad  com- 

gany  which  runs  its  track  across  a  public 
ighway  must  not  injure  the  public  road,  and 
for  the  neglect  of  that  duty  is  responsible  for 
the  damages  caused  thereby.  Section  1581, 
Gen.  Stat.  (Railroad  Act)  declares  '*  that  when 
a  railroad  is  laid  out  across  a  highway  or  other 
way,  it  shall  be  constructed  so  as  not  to  ob- 
struct the  same." 

Was  the  injury  complained  of  here  caused  by 
the  neglect  of  this  duty  by  the  railroad  com- 
pany? If  the  injury  had  been  received  at  the 
crossing  of  the  road,  which  was  the  hifi;hway 
where  Sie  trestle  was  built,  there  would  have 
been  some  questions  of  fact  for  the  jury  as  to 
whether  the  company  had  been  giiilty  oi  negli- 
gence in  making  the  trestle  span  across  the 
highway  too  narrow,  or  in  allowing  the  cross- 
infftoget  out  of  repair,  etc. 

The  damage,  hbwever,  was  done  at  a  new 
crossing,  made,  as  it  seems,  after  the  trestle 
had  been  built,  and  at  a  place  which  the  com- 
pany could  not  have  anticipated  would  idfter- 
waras  be  made  the  public  crossing.  When  the 
change  in  the  highway  was  made,  without  no- 
tice to  the  company,  were  the  company  bound 
to  adopt  the  change,  conform  to  it,  and  make 
its  trestle  at  the  new  crossing,  such  as  the  law 
requires  as  to  ^'public  crossings," — ^thus  having 
two  instead  of  one  crossing  ? 

Section  1585  of  the  General  Statutes  declares 
that  "a  highway  or  town- way  may  be  laid  out 
across  a  railroad  previously  constructed,  when 
the  county  commissioners  adjudge  that  the 
public  convenience  and  necessity  require  the 
same;  and  in  such  case,  after  due  notice  to  the 
railroad  corporation,  and  having  all  parties  in- 
terested, they  may  lay  out  a  highway  across  a 
railroad,  in  such  manner  as  not  to  injure  or  ob- 
struct the  railroad."  It  does  not  appear  that 
the  new  road  in  this  case  was  "  laid  out "  in  the 
manner  above  prescribed,  and,  as  far  as  the 
company  was  concerned,  the  new  crossing  was 
not  the  crossing  of  a  highway,  in  the  sense  of 
the  law.  *'  Thus  while  it  is  the  duty  of  rail- 
road companies  to  restore  highway  crossings, 
wherever  their  roads  cross  over  highways,  to  a 
safe  condition,  and  to  keep  them  so,  and  to 
make  the  approaches  thereto,  yet  such  is  not 
their  duty  m  referenoe  to  crossings  of  public 
highways  over  railroads,  where  the  public  high- 
way is  laid  out  and  opened  subsequent  to  the 
erection  of  the  railroad."  1  Rorer,  Railroads, 
555.  It  is  urged,  however,  that  the  change 
here  was  not  really  the  laying  out  of  "a  new 
road,"  but  only  one  of  those  "slight  alter- 
ations," which  may  be  made  by  the  local  au- 
thorities without  notice,  as  in  the  case  of  Mad- 
dox  v.  Ware,  2  Bail.  L.  314. 

As  to  the  public  generally,  and  especially 
as  to  the  right  to  make  the  road  hands  work  it, 
we  can  well  understand  that  such  a  change 
would  not  be  held  to  destroy  the  general  iden- 
tity of  the  road.  But  we  cannot  understand 
that  such  a  change  making  a  new  crossing  un- 
der a  railroad  trestle  could  be  considered,  as  to 
the  railroad  company,  **  merely  a  slight  altera- 
tion." 

But  it  is  still  further  urged  that,  while  the 
company  may  not  have  caused  the  injury  to  the 
plaintiff  directly,  it  did  so  indirectly,  by  allow 


I^BW  Jbrset  Supreme  Coubt. 


Jmtt, 


ing  the  original  crossiDg  to  get  into  bad  condi- 
tioD,  wbicb  was  the  cauae  of  the  new  road  and 
new  crossing  being  made,  which  resulted  in  tbe 
injury  to  the  plaintiff.  The  injury  was  not  re- 
ceived at  the  original  crossing,  and  we  need  not 
go  into  the  Question  whether  that  crossing  was 
in  bad  conaition  from  the  negligence  or  the 
company.  If  so,  there  was  a  way  to  coiTect 
it.  But  instead  of  taking  the  course  in  such 
case  indicated,  the  local  authorities  took  the  re- 
sponsibility of  changing  the  crossing,  and  in 
doing  so  they  made  the  road  down  a  hill  with 
an  abrupt  turn  under  the  narrow  soan  of  the 
trestle  at  the  new  crossing,  whidti  circum- 
stances combined  caused  the  injury. 

We  agree  with  the  circuit  judge,  that,  in  this 
view»  ihe  consequences  were  too  remote  and 


speculatiye,  and  the  defendant  oorjioratioa 
could  not  be  made  responsible. 

"  In  ciyil  cases  a  defendant  is  not  responsible 
for  results,  except  such  as  are  natural,  proxi- 
mate and  direct.  If  such  consequences  are 
caused  by  the  acts  of  others  so  operating  on  his 
act  as  to  produce  the  injurious  consequences, 
then  he  is  not  liable."  See  State  v.  Rankin,  3 
S.  C.  438,  and  authorities;  2  Greenl.  Ev.  256; 
miatletf  y.  MurreU,  1  Strobh.  L.  889;  Harrv- 
9on  y.  Berkley,  Id.  648;  Carey  y.  Brooks,  1  Uill, 
L.  865. 

The  judgment  of  this  court  i>  t/iat  theju^* 
moTUof  the  Circuit  Court  be  affirmed. 

Simpson^  Oh»  J,,  and  Mclvary  A»  J.,  con- 
cur. 


NEW  JERSEY  SUPREME  COURT. 


STATE    OP    NEW   JERSEY,    Frank 
RILEY,  Prosecutor, 

The  Inhabitants  of  the  CITY  OF  TREN- 
TON. 


(. 


N.J.L. ) 


*!•  Certain  acts  which  ai*e  indictable 

as  offenses  against  the  State  may  also  be,  by  the 
Legislature,  constituted  offenses  against  the  po- 
lice regulations  of  municipalities  so  as  to  subject 
the  offender  to  the  mode  of  trial  incident  to  pro- 
ceedings for  the  violation  of  ordinances.  If  In 
such  cases  the  Legislatiue  has  not  made  special 
proyision  for  a  trial  by  jury.  It  cannot  be  de- 
manded as  matter  of  right. 

8*  ''An  Act  to  establish  an  ezeiae  depart- 
ment in  cities  in  this  State*'  (Supp.  Bey.  w3, 096) 
Is  a  grant  of  original  power  to  a  municipal  de- 
partment the  creation  of  which  is  intrusted  to 
the  municipality  itself;  it  is  not  a  delegation  of 
power  to  the  municipality,  to  be  by  it  passed  over 
to  a  body  of  its  own  creation. 

.  (June  17, 1880.) 

(1ERTI0RARI  to  a  public  justice  of  the'City 
^  of  Trenton  to  review  the  conyiction  of  the 
prosecutor  in  proceedings  of  a  summary  nature, 
for  selling  liqnor  on  Sunday  contrary  to  an  or- 
dinance of  the  city  Board  of  Excise  Commission- 
ers.   Affirmed. 

Argued  before  Scudder,  Dixon  and  Gkirrison, 
JJ, 

The  prosecutor  was  before  the  police  Justice 
on  July  80.  1888,  and  was  convicted  of  selling 
liquor  on  Sunday  and  fined  $100,  whereupon 
he  removed  the  case  to  this  court  by  certiorari. 
The  grounds  upon  which  he  relied  for  a  re- 
versal sufficiently  appear  in  the  opinion. 

Mr,  G.  D.  W.  Vroom  for  prosecutor. 

Mr,  William  L«  Dayton,  for  defendants: 

Complaint  and  suit  for  the  violation  of  an 
ordinance  of  the  Board  of  Excise  is  not  a  "crimi- 
nal prosecution"  within  the  provision  of  the 

*Head  notes  by  Oabbibon,  J. 


NOTB.— CoTMtitutfonal  right  to  trua  hyjwy. 

See  subject  discussed  in  Grand  Bapids  &  I.  R.  Co. 
v.  Sparrow,  1 L.  B.  A.  480,  note,  86  Fed.  Rep.  2^). 
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New  Jersey  Constitution  securing  the  right  of 
trial  hj  Jury  in  all  such  prosecutions. 

Actions  to  enforce  pecuniary  penalties  under 
ordinances  are  civil.  Even  if  in  the  form  of  an 
information,  the  action  is  * 'qui  tarn,"  and  civil. 

See  Mun.  Pol.  Ord.  §§  189,  170,  pp.  140- 
143,  and  cases  cited;  Brophy  v.  Perth  Amboy, 
44  N.  J.  L.  217;  Kip  v.  PaUrson,  28  N.  J.  L. 
298;  Keder  v.  Milledge,  24  N.  J.  L.  143. 

The  same  act  may  constitute  an  offense  both 
Sjgainst  the  State  and  the  municipal  corpora- 
tion, and  both  may.  punish  without  violation 
of  any  constitutional  principle. 

Eovoe^r.  PlainflM,  87  K.  J.  L.  148.  See  State 
v.  Passaic,  42  iN.  J.  L.  87. 

If  the  title  of  an  Act  calls  attention  to  the 
subject-matter  legislated  upon,  it  is  sufficiently 
within  the  requirements  of  the  Constitution.  It 
is  not  necessary  that  the  title  should  specifically 
describe  the  object  of  each  provision  of  the  law 
which  maycontain  a  separate  power. 

VaU  v.  'Easton  A  A,  R.  Co,  44  N.  J.  L.  237; 
Grover  v.  Ceean  Orove  Camp- Meeting  Asso.  45  N. 
J.  L.  399;  State  v.  Oodem,  1  Cent.  Rep.  689,  47 
N.  J.  L.  868;  State  v.  Wood,  6  Cent.  Rep.  345, 
49  N.  J.  L.  85;  220  Elizaheih  Adjustment  Comrs, 
8  Cent  Rep.  818,  49  K  J.  L.  488. 

GariiBon,  J,,  delivered  the  opinion  of  the 
court; 

The  prosecutor  was  convicted  before  a  po- 
lice justice  of  the  City  of  Trenton  of  the  of- 
fense of  selling  liquor  upon  Sunday  in  viola- 
tion of  the  second  section  of  an  ordinance  of 
the  Board  of  Excise  Commissioners  of  said 
city.  The  proceedings,  which  were  of  a  sum- 
mary nature,  are  now  before  us  for  review 
upon  certiorari. 

Three  reasons  are  presented  by  the  prosecu- 
tor as  grounds  for  the  reversal  of  the  judgment 
against  him: 

The  first  reason  is  that  he  was  refused  a  trial 
by  jury. 

A  similar  contention  was  made  in  the  case  of 
Hotce  V.  Plainfield,  37  N.  J.  L.  145,  and  is  con- 
sidered at  length  by  Justice  Dalrimple,  deliver- 
ing the  opinion  of  this  court  in  that  case.  The 
doctrine  there  established  is  that  certain  acts 
which  are  indictable  as  offenses  against  the 
State  may  also  be  by  the  Legislature  constituted 
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offeBses  against  the  police  legalations  of  mo- 
nidpalitiea  so  as  to  subject  the  offender  to  the 
mode  of  trial  incident  to  proceedings  for  the 
▼iolation  of  ordinances,  and  that  in  such  cases, 
if  the  Legislature  has  not  made  special  provis- 
ion for  a  trial  bv  jury,  it  cannot  be  demanded 
as  a  matter  of  A^ht 

This  case,  nvhich  has  been  followed  bj  this 
court  without  question,  must  be  considered  as 
setthng  the  issue  against  the  contention  of  the 
prosecutor's  counsel  (State,  Greeley,  v.  Paeeaie, 
42  K.  J.  L.  87),  the  present  case  not  beinf  with- 
in the  exception  as  to  offenses  indictable  at 
common  law.  ^ate  ▼.  Andereon,  40  N.  J.  L. 
224. 

The  second  reason  is  "because  the  Act  of 
1884,  amended  in  1886,  under  which  the  com- 
mon councils  of  cities  are  empowered  to  dele- 
gate power  to  excise  boards  to  pass  ordinances 
regulating  the  sale  of  liquors,  and  to  punish 
violations  of  such  ordinances  by  fine  and  im- 
prisonment, is  a  delegation  of  power  which  is 
unconstitutional. " 

This  reason  might  be  dismissed  with  the 
criticism  that  it  calls  for  an  adjudication  upon 
an  abstract  point  of  law  which  does  not  and 
cannot  arise  in  the  case  before  us.  The  propo- 
sition, as  formulated, .  is  that  it  is  unconstitu- 
tional for  the  Leeislature  to  authorize  a  mu- 
nicipal body  to  delegate  the  police  powers 
which  it  has  received  from  the  Legislature  to  an- 
other <^uasi  municip^  body  of  its  own  creation. 
Bot  this  state  of  things  does  not  exist  The 
proposition  is  framed  upon  a  radical  miscon- 
ception of  the  purport  of  the  legislative  Acts 
under  consideration.  The  statutes  in  question 
do  not  authorize  cities  possessed  of  certain  po- 
lice powers  to  erect  excise  boards  which  when 
created  shall  ipeofcLcio  become  the  transferees 
of  the  powers  previouslv  possessed  by  the  mu- 
nicipality itself.  Still  less  does  it  confer  pow- 
ers of  this  nature  upon  the  municipality  in  the 
first  instance,  with  permission  to  pass  them 
over  to  excise  boards  when  created.  Nothinjo^ 
cf  the  kind.  The  supplemented  Act  of  1886  is 
a  grant  of  original  powers  to  boards  of  excise 
commissioners.  Until  such  boards  are  created, 
there  is  no  person  in  whom  the  power  can  vest. 
The  erection  of  these  boards  is  intrusted  to  the 
governing  body  of  the  municipality,  which 
creates,  mit  does  not  delegate.  It  gives  vitality; 


nothing  more.  Whstt  counsel  for  the  prosecu- 
tor has  mistaken  for  a  delegation  of  power  is 
the  simultaneous  extinguishment  of  similnr 
powers  pre-existent  in  the  municipality,  upon 
the  vesting  of  a  more  comprehensive  system  of 
like  powers,  intended  by  the  Legislature  to 
cover  the  whole  territory.  This  is  the  r^ult 
of  the  application  of  afamilar  principle  of  stat- 
utory construction,  not  a  question  of  the  dele- 
gation of  powers. 

The  Question  of  constitutionality  is  thus  nar- 
rowed down  to  the  single  issue  of  the  power  of 
the  Legislature  to  delegate  to  municipal  de- 
partments authority  to  make  police  regulations 
over  the  liquor  traffic — a  question  now  finally 
set  at  rest  by  the  recent  case  in  the  court  of  er- 
rors. State,  Paul,  v.  Oloueester  Oo,  Circuit 
Judge,  60  N.  J.  L.  585,  18  Gent  Rep.  824. 

The  remaining  reason  is  because  the  Act  of 
1884,  under  which  the  excise  board  in  question 
was  created,  is  unconstitutional  in  that  its  title 
does  not  set  forth  the  subject  of  the  Act 

The  title  of  the  Act  is  "  An  Act  to  Establish 
an  Excise  Department  in  Cities  of  this  State.** 
By  the  first  section  the  excise  commissioners 
are  empowered  to  regulate  and  prohibit  traffic 
in  intoxicating  drinks,  and  the  contention  now 
made  is  that  the  word  "excise"  in  the  title  does 
not  include  the  notion  of  the  prohibitory  feat- 
ure of  the  enactment  To  this  the  argument 
of  counsel  upon  this  point  was  solely  addressed. 
It  is  not  necessary,  however,  to  consider  a 
question  of  this  cnaracter,  the  determination 
of  which  could  in  no  wise  affect  the  case  in 
hand. 

The  excise  commissioners  of  the  City  of 
Trenton,  acting  under  this  statute,  confined 
themselves  to  passing  by-laws  for  the  reeula- 
tion  of  the  liquor  traffic,  not  its  prohibition; 
hence  such  enactments  are  clearly  within  the 
scope  of  the  title  as  interpreted  by  the  prosecu- 
tor's counsel.  What  the  results  might  have 
been,  if  it  had  adopted  the  more  extreme  meas- 
ure authorized  by  the  same  Act,  is  a  question 
not  before  us  for  decision. 

This  disposes  of  the  reasons,  three  in  num- 
ber, presented  to  us  with  this  writ,  none  of 
which  affords  any  legal  ground  for  disturbing 
the  conviction  of  the  prosecutor. 

Let  the  judgment  be  affi/rmed. 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


AB8EC0M  MUTUAL  LOAN  &  BUILD- 
ING ASSOCIATION.  Ptff.  in  Brr., 

«. 
Robert  B.  LEEDS  et  at. 

(....If.  J.  Ik....) 

Tbm  indorsement  bv*  third  peveone  of  a 
non-negotinlile  note*  prior  to  its  pasaJner  to 
the  payee,  is  not  per  m  evldenoe  of  a  oontiuot  on 
thefar  port  which  wlU  support  an  action  against 
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(March,  1888.) 


ERROR  to  the  Circuit  Court  of  Atlantic 
County  to  review  a  judgment  of  nonsuit 
as  to  the  indorsers  of  a  certain  non-ne&:otiable 
note  in  an  action  upon  the  note  to  which  they 
were  made  parties.    Affirmed. 

The  question  presented  by  this  writ  of  error 
appears  in  the  opinion  of  the  court  and  the 
facts  sufficiently  appear  in  the  dissenting 
opinion. 

Mr,  Peter  L.  Voorhees  for  plaintiff  in 
error. 

Mr.  H.  L.  Slnpe  for  defendants  in  error. 

Beaeley*  Oh.  J.,  delivered  the  opinion  of 
the  court: 
The  only  question  in  this  case  is  whether  a 
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DOte,  not  negotiable,  Rigned  on  its  back  by 
three  persoos,  prior  to  its  passing  to  the  payee, 
is  evidence,  per  se,  of  a  contract  by  sucb  in- 
dorsers.  At  the  trial  it  was  held  that  the  note, 
standing  alone,  did  not  evidence  what  the 
agreement  between  these  parties  was,  and 
consequently,  with  respect  to  these  three  in- 
dorsers,  the  plaintiff  was  nonsuited.  Over 
sixteen  years  |igo  this  court,  in  the  case  of 
Chaddoek  v.  Vanness,  85  N.  J.  L.  517,  decided 
tbat  tbe  signature  of  a  third  person  on  the 
back  of  a  negotiable  note,  before  it  was  put 
in  circulation  by  the  makers,  neither  ex- 
pressed nor  implied,  by  its  own  intrinsic 
signification,  any  contract  whatever  on  the 
part  of  such  indorser.  The  indorsement  in 
that  case  was  treated  as  a  signature  in  blank, 
over  which  could  be  written  the  real  engage- 
ment of  the  party  indorsing,  which  was  to 
be  proved  by  parol  evidence.  Parol  evidence 
was  held  to  be  admissible  to  show  what  the 
agreement  between  tbe  parties  was,  a  result 
which  c^mld  not  have  been  sanctioned  except 
on  the  ground  that  the  writing  itself  did  not 
manifest  an  agreement.  If  the  note  and  the 
indorsement  proved  an  agreement,  it  followed, 
as  a  matter  of  course,  that  parol  evidence  to 
show  tbe  mind  of  the  parties  would  not  have 
been  admissible.  Nor  was  this  decision  a 
novelty  in  the  jurisprudence  of  this  State, 
for  as  far  back  as  1H56  the  supreme  court  had 
promulgated  a  similar  adjudication  in  the 
case  of  WathinsY,  Kirkpatiick,  2A  N.  J.  L. 
84,  the  same  principle  having  been  previously 
asserted  in  the  case  of  Oroeer  y.  Ohambers,  20 
N.  J.  L.  25B;  and  it  was  this  long  prevalence 
of  the  doctrine  that  had  a  considerable,  and 
perhaps  a  decisive,  effect  wben  the  question 
final  I V  arose  in  this  court  in  the  case  referred 
to.  Speaking  as  a  member  of  this  court  on 
tbat  occasion,  I  can  say  that  it  did  not  then 
seem  to  me  that  the  principle  established  was 
either  politic  or  the  logical  deduction  from 
the  facts  in  proof.  It  seemed  to  me  then,  as 
now,  that  when  a  third  person  signs  a  note 
before  it  has  been  put  in  circulation  by  tVf 
maker,  whether  sucb  signature  be  on  its  back 
or  face,  the  writing  should  be  construed  as 
exhibiting  his  contract,  which  would  have  the 
effect  of  placing  him  as  one  of  the  makers  of 
the  instrument. 

This  is  the  view  taken  by  the  courts  of 
Massachusetts,  and  it  has  the  signal  advantage 
of  reducing  the  transaction  to  the  stable  form 
of  a  definite  written  contract,  instead  of,  as 
in  the  present  case,  compelling  tbe  person 
who  has  taken  the  paper,  and  loaned  his 
money  upon  it,  to  prove  the  real  character  of 
the  affair  by  oral  testimony,  and  generally  by 
means  of  interested  and  hostile  witnesses. 
But  on  the  occasion  referred  to  it  seemed  to 
me  that  tbe  usage  in  question,  and  which  had 
grown  up  under  the  sanction  of  the  courts, 
was  so  firmly  established  that  it  could  not 
properly  be  abrogated  by  judicial  authority. 
That  doctrine  was^  then  approved  of  by  this 
court,  and  since  then  it  has  not  seemed  to  me 
that  the  matter  thus  far  was  open  to  further 
discussion.  Taking,  then,  this  as  an  estab- 
lished premise,  the  only  inquiry  is  whether 
the  indorsement  made  in  the  present  instance, 
bein?  on  a  note  not  negotiable,  affords  a 
ground  for  discrimination.      Such  a  differen- 
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tiation  has  been  made  in  some  Instances  by 
various  courts,  but  upon  reflection  I  am  satis- 
fied tbat  the  distinction  thus  drawn  is  too 
subtile  to  be  safely  acted  upon.  Ai  best  it 
would  lake  out  of  the  rule  a  very  limited 
class  of  cases,  and  would  consequently  have 
but  a  scant  effect.  Legal  regulations  affecting 
contracts  and  property  should  be  plain  and 
well  defined,  and  it  is  obvious  that  exceptive 
cases  have  inevitably  a  marked  tendency  to 
perplex  and  confuse  the  rule. 

On  the  doctrine  of  stare  decisis,  1  think  thi$ 
judgment  ehotUd  be  affirmed. 

Dixon*  /.,  dissenting: 

The  testimony  in  this  case  showed  the  fol- 
lowing facts:  That  in  December,  1877,  liobert 
B.  TiCeds  bid  for  a  loan  of  $500  from  tbe 
plaintiff;  that  a  rule  of  the  plaintiff  required, 
as«ecurily  for  the  loan,  the  note  of  the  bor- 
rower, with  at  least  two  sureties;  tbat  Leeds 
proposed  as  his  sureties  the  defendants  Carter^ 
Note  and  Powdcrmaker,  who  were  satisfac- 
tory to  the  plaintiff;  tbat  thereupon  the  plain- 
tiff's secretary  drew  a  note  in  the  following 
form:  "Absecom,  N.  J.,  Dec.  8d,  1877.  Six 
months  after  date  I  promise  to  pay  to  the  Ab- 
secom  Mutual  Loan  &  Building  Association 
of  Absecom  five  hundred  dollars,  with  inter- 
est. wiUiout  defalcation  or  discount,  for  value 
received;*'  that  the  secretary  gave  the  draft 
to  Leeds,  who  went  away  to  get  it  indorsei 
by  the  proposed  sureties,  and  afterwards 
brought  it  back  sifiined  by  himself  and  in- 
dorsed by  them;  that  Fjceds  then  delivered  it 
to  the  secretary  for  the  plaintiff,  and  received 
from  the  plaintiff  the  $500.  On  this  testi- 
mony, in  an  action  by  the  plaintiff  to  recover 
the  $1500  from  the  sureties,  the  trial  court 
ordered  a  nonsuit,  whereupon  the  plaintiff 
sued  out  this  writ  of  error. 

The  ground  of  the  nonsuit  was  that  if  one 
who  is  not  the  payee  of  a  note  puts  his  signa- 
ture upon  the  back  of  it  before  it  is  indorsed 
by  the  payee,  that  alone  is  not,  in  this  State, 
evidence  of  any  agreement  on  his  part  with 
regara  lo  the  (layment  of  the  note,  but  the 
party  seeking  to  hold  him  must  produce  other 
evidence  to  show  that  his  purpose  in  so  sign- 
ing was  to  become  bound  as  maker,  as  in- 
dorser, as  guarantor  or  as  surety;  and  it  waa 
conceded  that  in  this  case  there  was  no  evi- 
dence beyond  the  mere  signatures. 

The  foregoing  le^l  proposition  does  not 
seem  to  me  to  be  maintained  by  the  decisions 
in  New  Jersey.  The  cases  cited  in  its  support 
are  Ohaddock  v.  Vanness,  85  N.  J.  L.  617; 
Hayden  v.  Wddon,  48  N.  J.  L.  128,  and  Wat- 
king  V.  Kirkpatridc,  26  N.  J.  L.  84,  and  note%. 

In  Chaddoek  v.  Vanness  the  questions  pre- 
sented related  to  the  competency  of  oral  tes- 
timony to  prove  that  tbe  defendant,  who  ap- 
peared npon  the  note  to  bo  its  second  indorser, 
was  in  fact  liable  to  the  payee,  whose  signa- 
ture was  also  indorsed  upon  it,  and  the  decis- 
ion was  tbat  such  testimony  could  be  received, 
and  that  when,  by  such  testimony,  the  de- 
fendant was  shown  to  have  indorsed  the  note 
before  its  delivery  to  the  payee  for  the  purpose 
of  becoming  a  surety  of  the  maker,  he  was 
responsible  to  the  pavee  as  a  maker.  This 
derision  did  not  involve  the  proposition  now 
advanced. 
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In  Hayden  v.  Wddon  the  facts  were  that, 
soiTie  time  after  tbe  note  had  been  delivered 
to  the  payee,  tbe  defendant,  at  the  request  of 
the  maker,  and  without  any  consideration, 
wrote  his  name  upon  the  back  of  thQ  note, 
and  that  subsequently,  before  the  maturity 
of  the  note,  it  was  indorsed  by  the  payee  to 
the  plaintiffs  for  value.  The  court  held: 
■first,  that  the  defendant  was  not  a  maker  of 
the  note,  because  he  did  not  participate  in  its 
creation;  second,  that  he  was  not  liable  as 
guarantor,  becauite  his  signature  was  given 
without  consideration,  and  therefore  was  not 
obli&:atory  between  the  original  parties,  and 
a  contract  of  guaranty  is  not  negotiable  so  as 
to  be  of  more  avail  to  the  assignee  than  to  the 
assignor;  and,  third,  that  the  plaintiffs  might, 
by  proper  steps,  have  charged  the  defendant 
a.s  seooiid  indorser.  These  rulins^s  are  quite 
difTerent  from  that  now  under  consideration.. 

In  Waiki'M  v.  KirkpcUrick  the  defendant 
had  put  his  name  upon  the  back  of  the  note 
at  its  inception,  as  surety  for  the  maker  to 
tbe  payees.  The  payees  had  then  Indorsed  it 
generally,  and  had  it  discounted.  At  maturity 
it  was  not  paid,  and  due  notice  of  dishonor 
was  given  the  defendant.  The  payees  then 
took  it  up,  wrote  beneath  their  indorsement 
the  words  "without  recourse,"  and.  passed 
the  note  co  the  plaintiffs  for  value.  Tbe  court 
decided  that  the  plaintiffs  could  recover  of  the 
defendant  as  indorser,  although  he  would  be 
without  recourse  to  the  payees.  There  is  no 
support  here  for  the  position  taken  below. 

In  the  notes  to  Watkins  v.  KirkpcUrick  are 
mentioned  the  cases  of  Ackerman  v.  Wester^ 
wit,  in  the  supreme  court,  and  Jac(p£S  v.  Mc- 
Knight,  in  tbe  Mercer  Circuit  of  this  State. 

Ackerman  v.  Westervelt  prespnted  substan- 
tially the  same  question  as  Chaddock  v.  Van- 
ness,  and  was  similarly  decided. 

In  Jaeoues  v.  McKnigkt  it  was  ruled  that  a 
blank  indorsement  by  the  payee  on  a  note  not 
negotiable  does  not,  per  se,  render  the  indors- 
er liable,  but  parol  evidence  is  admissible  to 
prove  that  the  indorsement  was  intended  as 
a  guaranty.  This  decision  approaches  the 
pending  case  more  nearly  than  anv  other  of 
those  cited,  but  still  differs  from  it  in  this  im- 
portant respect:  that  such  an  indorsement  by 
the  payee,  the  apparent  owner,  can  be  ac- 
counted for  as  a  mere  means  or  evidence  of 
transfer,  without  ascribini^  to  it  the  character 
of  an  executory  contract,  whUe  an  indorse- 
ment by  a  stranger  cannot  have  been  so  in- 
tended. 

I  conclude  that  there  is  no  decision  in  the 
reports  of  this  State,  which  requires  this  court 
to  affirm  the  doctrine  contended  for  by  the  de- 
fendants in  error. 

In  Chaddock  v.  Vanness  there  are  dicta  which 
favor  their  contention.  The  learned  justice 
who  delivered  the  opinion  of  this  court  in  that 
case  said:  "The  first  indorsement  of  a  note  by 
a  person  not  the  payee,  per  se,  creates  no  im- 
plied or  commercial  contract  whatever.  .  .  . 
Whether  any  contract  was  made,  and  what 
the  character  of  that  contract  is,  must  be  de- 
termined bv  the  intentions  of  the  parties,  as 
ascertained  by  parol  evidence  of  the  circum- 
stances under  which  the  indorsement  was 
made.  ...  No  contract  arises  except  upon 
such  evidence." 
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For  these  remarks  no  other  authority  is  cited 
than  Orozer  v.  Chambers,  20  N.  J.  L.  256, 
where  a  dictum  of  Chief  Justice  Hornblower 
appears,  to  the  effect  that  "the  mere  signature 
of  such  third  person  on  the  back  of  a  note,. 
per  se,  creates  no  commercial  contract  what- 
ever." That  the  learned  jurist  last  named' 
did  not.  by  this  utterance,  mean  all  that  is 
now  claimed,  is  made  manifest  by  his  state- 
ment, almost  immediately  following,  that, 
"in  the  absence  of  all  evidence  to  the  con- 
trary, the  legal  presumption  would  be  that 
the  party  put  his  name  on  the  note  for  the 
mere  purpose  of  giving  it  the  credit  of  his 
name  as  second  indorser,  and  nothing  more;" 
and  by  his  reference  to  three  cases  in  which 
this  legal  presumption  was  enforced.  .Taking 
all  this  language  together,  its  purport  seems 
to  be  that,  in  the  absence  of  any  evidence 
leading  to  a  different  inference,  the  law  will 
assume  that  the  third  party,  by  indorsing  the- 
note,  did  not,  ipso  facto,  contract,  but  only 
authorized  the  holder  to  subject  him  to  tb& 
liability  of  a  second  indorser  by  an  appropri- 
ate transfer  of  the  note. 

This  view  appears  to  have  the  substantial 
assent  of  Mr,  JtLstice  Ryerson,  who,  in  Wat- 
kins  V.  Kirkpatriek,  86  N.  J.  L.  Q4,  89,  de- 
clared that  in  the  absence  of  extrinsic  evidence 
the  law  would  imply  that  a  stranger  so  indors- 
ing a  negotiable  note  had  contracted  to  become 
its  second  indorser;  and  of  Mr.  Justice  Enapp, 
who.  in  Hayden  v.  Wddon,  43  N.  J.  L.  188,  IttO, 
said  such  a  signature  imported  the  contract  of 
second  Indorser.  If  the  dicta  in  Chaddock  v. 
Vanness  are  to  receive  the  same  interpretation, 
then  they  are  easily  defensible;  but  if  they 
mean  that,  unless  other  circumstances  than  the 
fact  and  the  time  of  signattire  appear  to  show 
the  purpose  of  the  signer,  the  courts  will  deem 
the  signature  of  no  effect  whatever,  then  I 
thick  they  are  without  support,  either  in  au- 
thority or  in  reason. 

To  show  how  generally  the  authorities  are 
against  such  a  proposition,  it  must  suffice  to 
quote  the  language  used  in  Good  v.  Martin, 
95  U.  8.  90  [24  L.  ed.  841],  where  it  was  ad- 
judfred  not  error  to  charge  a  jury  that  if  the^ 
defendant,  without  making  any  statement  of 
bis  intention  in  so  doing,  wrote  his  name  ozv 
the  back  of  a  negotiable  note  before  its  de- 
livery to  the  payee,  he  is  t>Tesumed  to  have* 
done  so  as  the  surety  of  the  maker,  for  hvi 
accommodation,  and  to  give  him  credit  with 
the  payee;  and  if  such  presumption  is  not 
rebutted  by  the  evidence,  he  is  liable  on  the 
note  as  maker.  In  delivering  this  judgment 
Mr.  Justice  Clifford  stated  that  decided  cases, 
almost  innumerable,  affirm  the  rule  thus  laid 
down,  and  that,  while  different  courts  hold 
difTerent  views  respecting  the  character  of  the 
liability,  all  concur  that  such  an  act  consti- 
tutes a  contract  which  is  to  receive  a  reason- 
able and  an  available  construction.  Such  was 
the  declaration  of  the  highest  court  in  the 
land  six  years  after  Chaddock  v.  Vanness  was 
decided. 

For  the  unreasonableness  of  the  proposition 
that  the  courts  should  give  to  such  a  signature, 
standing  alone,  no  effect  whatever,  let  anyone 
endeavor  to  account  for  the  signature  upon 
some  other  hypothesis  than  that  it  was  made 
with  the  purpose  of  contracting,  in  some  form. 
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for  the  payment  of  the  note,  and  if  he  be  not 
driven'to  suppose  either  a  very  unusual  con- 
dition of  things, — as  that  the  signature  was 
made  before  the  note  was  drawn,— or  a  ver^ 
abiurd  one, — ^as  that  the  signer  wrote  his 
name  for  amusement, — then  my  experience  in 
such  matters  is  grossly  at  fault.  In  the  ^reat 
majority  of  instances,  I  am  sure,  such  an  in- 
dorsement is  intended  by  the  indorser  to  sig- 
nify his  assent  to  become  bound  in  some  ca- 
pacity for  the  payment  of  the  note,  and  I 
perceive  no  -sensible  reason  for  a  judicial  re- 
fusal to  ascribe  to  such  acts  the  significance 
which,  in  common  experience,  they  almost 
always  bear. 

If,  then,  the  signature  of  a  third  party  on 
the  back  of  a  promissory  note  imports  some 
contract  for  the  payment  of  the  note,  it  is  not 
very  diftlcult  to  determine  what  the  contracc 
was  in  this  particular  case.  All  agree  that  the 
liability  incurred  is  that  of  second  indorser, 
of  maker,  or  of  surety  or  of  guarantor  for 
the  maker.  In  the  present  instance  it  could 
not  have  been  that  of  second  indorser,  for»  the 
note  being  non-negotiable,  there  is  no  room 
for  the  inference  that  the  plaintiff  was  to  pass 
it  away  as  first  indorser,  with  these  defendants 
as  subsequent  indorsers.  If  we  adopt  the  ac- 
cepted distinction  between  a  guarantor  and  a 
surety,  it  will  also  appear  that  the  defendants 
should  not  be  treated  as  guarantors.  "A  surety 
is  usually  bound  with  his  principal  by  the  same 
instrument,  executed  at  the  same  time,  and  on 
the  same  consideration.  ...  On  the  other 
hfind,  the  contract  of  the  guarantor  is  his  own 
separate  undertaking,  in  which  the  principal 
does  not  Join.  It  is  usually  entered  into  be- 
fore or  after  that  of  the  principal,  and  is  often 
founded  on  a  separate  consideration  from  that 
supportine  the  contract  of  tne  principal." 
Brandt,  8ur.  1 1. 

Tested  by  tnese  definitions,  the  defendants 
were  not  guarantors,  but  were  sureties  for  the 
maker,  in  that  capacity  they  should  have 
been  held  responsible  as  makers,  according  to 
the  decision  in  Ohaddoek  v.  Vanned,  so  far  as 
the  case  has  been  considered  with  reference 
only  to  the  leffal  implications  involved  in  the 
fact  that  the  defendants  indorsed  a  non-nego- 
tiable note  before  its  delivery  to  the  payee. 

If  the  foregoing  views  are  unsound,  there  is, 
nevertheless,  anotfier  aspect  in  which  it  may 
be  looked  at.  viz.,  with  regard  to  the  infer- 
ences which  the  Jury  should  have  been  allowed 
to  draw.  According  to  all  the  decisions  and 
all  the  dicta  in  this  State,  if  there  was  any 
evidence  from  which  the  jury  legally  could 
have  inferred  that  the  defendants  indorsed 
this  note  with  the  intention  of  becoming  sure- 
ties for  the  maker,  then  the  question  whether 
they  did  so  intend  should  have  been  submitted 
to  the  jury.  The  direct  testimony  was  that 
the  maker  proposed  to  the  plaintiff  to  get  these 
defendants  to  indorse  the  note  as  bis  sureties; 
that  he  took  the  draft  of  the  note  away  for 
the  purpose  of  obtaining  their  indorsement, 
and  returned  with  it  indorsed  by  them.  The 
only  requisite  circumstance  not  directly  proved 
is  that  the  maker  asked  the  defendants  to  in- 
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dorse  as  his  sureties.  Had  this  also  been 
shown,  the  plaintiff's  case  would  have  been 
beyond  question.  This  circumstance  is.  I 
think,  inferable  from  the  facts  proved. 

It  is  a  principle  in  the  law  of  evidence  that, 
when  there  is  a  question  whether  an  act  was 
done  by  a  certain  person,  any  fact  which  con- 
stitutes preparation  by  that  per^n  for  the 
doing  of  the  act  is  relevant  tef*timony  to  make 
out  that  the  act  was  done.  There  is  a  proba- 
bility, according  to  our  common  experience  of 
the  ordinary  course  of  events,  that  preparation 
will  be  followed  by  performance,  unless  some- 
thing occurs  to  prevent  it,  and  this  probability 
will  support  a  presumption  of  performance 
when  preparation  is  directly  proved.  Doyle 
V.  Boston  dA.R,  Co.  145  Mass.  8tf6,  o  New 
Eng.  Rep.  464. 

The  principle  was  ably  defended  hj^Oh^f 
Justice  Beasley,  in  delivering  the  opinion  of 
this  court  in  Hunter  v.  8tats,  40  N.  .1.  L.  495, 
where  appears  an  apt  illustration  for  the  pres- 
ent purpose.  Armstrong,  whose  residence 
was  in  Philadelphia,  had  been  found  at  night 
in  Camden,  murdered,  and,  on  the  trial  of 
Hunter  for  the  homicide,  a  question  at  is^ue 
was  whether  Armstrong  had  ^ne  from  Phila- 
delphia to  Camden  that  evening  in  company 
with'  Hunter.  Testimohy  was  admitted,  for 
the  purpose  of  supporting  the  State's  conten- 
tion on  that  question,  that  Armstrong  bad, 
during  the  day,  informed  members  of  his  fam- 
ily that  he  was  going  to  Camden  with  Hunter 
in  the  evening,  and  therefore  would  not  be 
home  at  his  usual  hour.  This  testimony  was 
adjudged  relevant  and  lawful  as  preparation 
for  the  act  alleged,  and  hence  legally  tending 
to  prove  its  performance.  So,  here,  liCed's 
proposal  of  these  defendants  as  his  sureties, 
and  his  taking  away  the  draft  of  the  note  that 
he  might  ask  them  to  indorse  it  as  his  sureties, 
are  acts  preparatory  to  his  asking  them  for 
that  favor,  and  therefore  are  legitimate  evi- 
dence tending  to  prove  that  he  made  such  a  re- 
.  quest  of  them,  and  the  jury  should  have  been 
allowed  to  say  whether  they  would  infer  that 
he  had  done  so.  Nay,  the  case  was  much 
stronger,  for  the  proven  facts  Just  adverted  to, 
taken  in  connection  with  the  other  proven  fact 
that  the  defendants  did  indorse  the  note,  seem, 
according  to  correct  and  legal  rules  of  reason- 
ing, to  neces$«itate  the  conclusion  that  the  de- 
fendants were  asked  to  indorse  as  suroties  for 
Leeds:  for  certainly  they  did  not  indorse  with- 
out being  asked  to  do  so  on  some  ground,  and 
the  reason  assigned  to  them  must  have  been 
the  true  one  or  a  false  one.  But  if  it  was  a 
false  one,  then  fraud  was  practiced.  Now 
there  is  no  evidence  of  fraud  or  falsehood,  and, 
in  the  absence  of  evidence,  fraud  or  falsehood 
cannot  be  imputed.  Braddock  v.  PhUa.  M.  4Jb 
M,  H.  Co.  45  N.  J.  L.  868.  Hence  it  is  not  in- 
ferable that  a  false  reason  was  assigned  to 
them,  and  there  remains  only  the  true  reason, 
which  must  be  inlerred,  since  some  inffreoQe 
is  required  by  the  facts  directly  proven.  Lot 
my  opinion  the  nonsuit  was  wrong. 

Clement,  Patersoa  and  WliitalBer»  JJ.^ 
■lao  dissented. 


SO^Wi 


AanoiJ)  T.  Oabfentbb. 
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1«  Where  the  pnrehftfler  of  lumber  i^Te 
hie  note  to  the  seller  for  the  pnrohase  price 
•Bd  freight,  uid  before  shlyment  the  seller  dis- 
ooyered  the  note  to  he  worthiest  hy  reason  of 
insolvency  of  the  maker,  the  seller  may  oounter- 
mend  the  order  for  delivery  to  warehousemen, 
may  retain  the  lumber  for  its  price  and  frelflrht, 
and  sell  the  same  to  another  purchaser,  notwith- 
standing he  gave  a  receipted  bill  and  delivery 
order  to  the  first  purchaser. 

8*   A  purchaeer  firom  the  wendee*  who 

gave  the  worthleas  note,  cannot  maintain  replev- 
in against  a  bona  fide  purchaser  for  value  with- 
out notice  ftom  the  original  vendor. 

(Joly  18,  isn.) 

ON  exceptions  to  a  judgment  in  replevin  ren- 
dered in  favor  of  derendants  by  rhe  Court 
of  Common  Pleas  of  Providence  Coun^,  a  Jury 
trial  being  waived.     Overruled, 

The  facts  are  stated  in  the  opinion. 

Mesere,  Chmm.  H.  P»i^  ana  Franklin  P. 
Owen,  for  plaintiffs: 

The  sending  of  the  receipt  and  order  was  a 
eonstmctive  deTivery  which  passed  tha  title 
subject  to  said  lien.  Said  lien  was  against  the 
thing,  and  not  against  the  person  of  George  P. 
Clarke  &  Co.,  and  therefore  was  not  a  condi- 
tion precedent  to  prevent  a  constructive  deliv- 
ery from  taking  effect. 

Ohase  v.  OwrreU  (Pa.)  1  Cent.  Rep.  881; 
Morgan  v.  King,  28  W.  Va.  1;  Warley  v.  Wat- 
eon,  4  West.  Rep.  919,  2SA  Mo.  App.  546;  Keil 
Y.  Barrii  (P&.)  6  Cent  Rep.  866;  ifo»  v.  i/i- 
mond,  1  New  Eng.  Rep.  848,  68  N.  H.  565. 

Mmre.  Nathan  W.  liittlelleld,  Charles 
A*  Wilson  and  Thomas  A*  JenckeSf  for 
defendants: 

The  court  did  not  err  in  ruling  that  this  ac- 
tion cannot  be  maintained  on  these  facts.  The 
finding  of  fact  are  conclusive  and  .not  subject 
to  revision. 

Providence  €h.  8av,  Bank  v.  Phalen,  12  R.  I. 
496. 

The  buyer's  default,  followed  by  the  seller's 
resale,  is  a  rescission  of  the  contract  so  far  that 
the  bnyer  or  his  vendee  is  not  permitted  to  fol- 
low the  goods  into  the  new  purchaser's  hands 
and  reclaim  them  as  his  own,  but  must  look  to 
his  own  adjustment  of  damages  with  the  seller, 
if  indemnity  be  due. 

Schooler,  Pers.  Prop.  §  647;  Blackburn, 
Sales,  825;  Benjamin,  Sales,  bk.  6,  pt.  1,  chap. 
8;  Story,  Sales,  290. 

Warner  save  a  worthless  check  in  part  pay- 
ment for  tne  goods,  which  was  protested,  and 
gave  his  own  note  for  the  same,  which  he  rep- 
resented as  ^ood  as  cash,  but  which  was  worth- 
less at  the  time  it  was  given.  This  was  fraud 
which  vitiated  the  sale. 

Ihtvai  V.  Mowry,\  6  R.  L  484;  HaU  v.  Peck- 
ham,  8  R.  I.  870. 

This  right  of  resale  is  considered  by  some 
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courts  as  a  reviver  of  the  vendor's  original  lien, 
and  by  others  as  a  much  larger  right,— a  right 
to  treat  the  contract  as  at  an  end. 

On  the  simple  ground  that  Warner  So  Co.  did 
not,  within  a  reasonalble  time,  complete  their 
contract  by  taking  the  goods  and  paying  the 
charges,  Clarke  &  Co.  had  the  right  to  reselL 

Lueae  v.  NiehdU,  6  Gray,  809;  Weld  v.  Oame, 
98  Mass.  152;  Hunter  v.  WetseU,  84  N.  Y.  549; 
KunkUy.  MitcheU,  56  Pa.  100;  KeUam  v.  Mc- 
Kinetry,  69  N.  Y.  264;  Higginey,  Delaware,  L. 
d  W.  R,  Co,  60  N.  Y.  568;  Coon  v.  Spauldi7ig, 
47  Mich.  162;  Bolton  v.  Riddle,  85  Mich.  18; 
England  Y,  Mortland,  8  Mo.  App.  490;  Poeeyy, 
Scales,  55  Ind.  282;  Stanton  v.  Austin,  L.  R.  7 
C.  P.  651;  Armitage  v.  In^le,  14  Q.  B.  728; 
Stonr.  Sales,  §  110. 

The  vendee  agreed  to  pay  in  cash,  and  failed 
to  pay,  but  gave  a  worthless  note.  On  learn- 
ing that  the  note  was  worthless,  Clarke  &  Co. 
had  the  right  to  retain  the  goods  and  resell 
them. 

Benjamin,  Sales,  ed.  1888,  §§  750,  773,  780; 
2  Schouler.  Pers.  Prop.  §§  588-635;  5  Wait, 
Act  and  Def .  618  et  sea,;  Story , Sales,  290;  Proc- 
tor V.  Jones,  2  Car.  &  F.  682;  Clarke  v.  Spenee, 

4  Ad.  &  El.  466;  White  v.  Welsh,  88  Pa.  896; 
Valpy  V.  OakO^,  16  Q.  B.  941,  20  L.  J.  N.  8. 
Q.  B.  880:  Grijpths  v.  Perri/,  1  El.  &  El.  6W; 
28  L.  J.  N.  S.  Q.  B.  204. 

The  vendor  may  refuse  to  deliver  on  learn- 
ing the  vendee's  insolvency,  and  resell  the 
soods. 

Southtoesiem  FreigJti  <fe  C.  P,  Co,  v.  Sianard, 
44  Mo.  71;  MiUiken  v.  Warren,  57  Me.  46. 

When  the  vendor  gives  a  bill  of  ezchanse  or 
note  in  payment,  on  dishonor  of  the  bill  the 
vendor  may  remain  and  resell. 

Benjamin,  Sales,  §  750,  and  cases  cited 
above. 

That  the  lumber  had  gone  into  the  hands  of 
of  the  warehouseman,  does  not  affect  the  vend- 
or's rights. 

Benjamin,  Sales,  §  754;  Schouler,  Pers. 
Prop.  §  646;  Craven  v.  Ryder,  6  Taunt.  488; 
Grieey.  Richardson,  L.  R.  8  App.  Cas.  819. 

A  sub-buyer  acquires  no  rights  superior  to 
the  vendor  unless  be  takes  actual  or  construct- 
ive possessioD. 

2  Schouler,  Pers.  Prop.  §  686;  Dixon  v.  Tater 

5  Barn.  &  Ad.  818. 

On  effect  of  bill  of  sale,  see — 

Schouler,  Pers.  Prop.  689;  Solomons  y,  Ches- 
ley,  58  N.  H.  288:  Eeeler  v.  Ooodwin,  111  Mass. 
490:  VoorhU  v.  Olmstead,  66  N.  Y.  118. 

On  effect  of  indorsement  of  a  delivery  order 
(unconditional),  see — 

Expa/rte  Chalmers,  L.  R.  8Ch.  289;  McEwan 
V.  Shnith,  2  H.  L.  Cas.  809;  Diwon  v.  Tates,  5 
Bam.  &  Ad.  818;  Craven  ▼.  Ryder,  6  Taunt. 
438;  2  Schouler,  Pers.  Prop.  §  686. 

Clarke  &  Co.  had  not  in  anyway  recognized 
the  rights  of  the .  plaintiffs  in  this  property,  if 
they  had  anv,  and  had  not  estopped  themselves 
to  retain  and  resell  the  goods. 

2  Schouler,  Pers.  Prop,  g  686. 

Dnrfee*  Oh,  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiffs,  to  have  been  entitled  to  re- 
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plevin  the  lumber  in  suit  when  they  did,  must 
then  have  been  entitled  to  the  immediate  pos- 
session of  it.  It  belonged  originally  to  Clarke 
nte  Co.,  of  Boston.  December  10,  1886.  they 
sent  it  by  railroad  to  Providence,  consigned  to 
themselves.  It  remained  in  the  car  on  the 
tracks  for  a  while,  and  was  then  turned  over 
to  warehousemen,  who  held  it  for  Clarke  &  Co. 
until  June  24,  1887,  and  then  delivered  it,  pur- 
suant to  the  onler  of  Clarke  <&  Co.,  to  the  de- 
fendants. It  ori^nally  came  to  Providence, 
liowever,  in  a  course  of  dealing  between  Clarke 
&  Co.  and  one  John  H.  Warner,  under  which 
Clarke  <&  Co.  were  to  send  it  to  Providence, 
consigned  to  themselves,  and  Warner,  on  pay- 
ing cash  for  it,  was  to  have  a  delivery  order  on 
the  railroad  company  for  it,  on  payment  of 
freight  and  charges  for  the  lumber  in  suit. 
Warner  gave  Clarke  &  Co.  a  note,  representing 
it  to  be  as  good  as  cash,  and  received  a  re- 
ceipted bill,  and  an  order  for  delivery  on  pay- 
ment of  freight,  no  other  charges  having  then 
accrued.  Warner,  according  to  bis  own  testi- 
mony, sold  it  December  20, 1886,  to  the  plain- 
tiffs, agreeing  to  pay  the  freight  himself;  but 
neither  the  plaintiffs  nor  Warner  ever  presented 
the  delivery  order  or  paid  the  freight.  The 
note  given  by  Warner  was  worthless,  and  he 
was  insolvent  March  25,  1887,  Ckrke  &  Co., 
revoking  their  prior  order,  directed  the  ware- 
housemen to  hold  the  lumber  subject  to  their 
order.  June  24,  1887,  Clarke  <&  Co.  sold  it  to 
the  defendants,  giving  them  the  order  on  which 
it  was  delivered  to  them. 

The  defendants  were  bona  fide  purchasers 
for  value  without  notice.  It  does  not  appear 
that  either  the  plaintiffs  or  Warner  ever  paid 
or  offered  to  pav  the  freight  or  price  to  them 
or  to  Clarke  &  Co.  The  court  below  found  as 
fact  that  Clarke  &  Co.  remained  in  possession 
of  the  lumber  until  it  was  delivered  to  the  de- 
fendants, the  possession  of  the  warehousemen 
being  thejr  possession,  and  the  finding  is  con- 
clusive here.  This  being  so,  the  question  is 
whether  the  plaintiffs  were  entitled  to  sue  the 
defendants  in  replevin  when  they  did.  The 
note  given  by  Warner  as  equivalent  to  cash  be- 
ing worthless,  Clarke  &  Co.,  never  having 
parted  with  their  possession,  were  entitled  to 
countermand  the  delivery  order,  and  retain 
their  lumber  for  the  price,  as  well  as  for  the 
freight,  by  virtue  of  their  lien  as  vendors. 
Their  havmg  given  a  receipted  bill  and  the  de- 
livery order  would  not  defeat  this  right.  Keder 
V.  Ooodtpin,  111  Mass.  490,  492 ;  Solomons  v. 
Chesle^,  58  N.  H.  238;  Voorliis  v.  Olmstead,  66 
N.  Y.  113;  Southimtem  Freight  A  C,  P.  Co.  v. 
Stanard,  44  Mo.  81;  McEwan  v.  Smith,  2  H. 
L.  Cas.  809;  Qrifflths  v.  Perry,  1  El.  &  El.  680; 
2  Schouler,  Pers.  Prop.  §  639. 

If  they  had  continued  in  possession  without 
selling,  the  plaintiffs  could  not  have  maintained 
replevin  aguinst  them  until  tbe price  and  freight 
were  paid  for.    Until  then  a  present  right  of 

g)Ssession  would  not  accrue  to  the  plaintiffs, 
ave  the  plaintiffs  a  better  risht  against  the 
defendants,  who  are  bona  fiae  purchasers? 
The  lumber  might  have  been  sold  to  the  de- 
fendants so  as  to  give  them  an  uncjuestionably 
^ood  title;  for,  according  to  American  author- 
ity, Clarke  &  Co.  were  entitled  under  their  lien 
as  vendors,  by  reason  of  Warner's  default,  to 
sell  it  in  satisfaction  of  the  ^lien,  after  ^ying 
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Warner  reasonable  notice  of  their  intention  to 
do  so.    2  Schouler  Pers.  Prop.  §§  649, 550. 

It  does  not  appear  that  Clarke  <&  Co.  gave 
any  notice. 

In  UUmann  v.  Kent,  60  Tl.  271,  however,  it 
was  held  that  notice  is  not  necessary  to  a  valid 
exercise  of  the  right  of  sale.  There  are  also 
cases  which  hold  tnat  tlfe  continued  default  of 
the  vendee  entitles  the  vendor  to  treat  the  sale 
as  abandoned  and  resume  his  ownership.  Bag- 
ley  V.  Findlay,  82  111.  524 ;  Dustan  v.  HcAn- 
drew,  44  N.  Y.  72;  W€BtfaU  v.  Peacock,  63  Barb. 
209, 213;  Uayden  v.  BemfU,  63  N.  Y.  426,  481; 
2  Benjamin,  Sales.  §  1080. 

Under  these  decisions  the  title  of  the  defend- 
ants would  be  good.  But  supposing  notice  to 
have  been  necessary,  does  it  follow  that  the 
plaintiffs  are  entitled  to  maintain  these  actions? 
They  would  have  the  right,  if  the  vendor's  lien 
were  do  better  than  the  lien  which  an  artisan 
or  an  innkeeper  or  a  warehouseman  acqu  res 
in  his  employment,  the  latter  lien  being  a  mere 
right  of  retainer  for  pay,  without  any  ancillary 
right  of  sale.  To  sell  under  such  a  lien  is  a 
conversion  which  entitles  the  owner,  without 

Erevious  payment  or  tender,  to  sue  the  seller 
1  trover  anrl  the  buyer  in  trover  or  replevin. 
2  Benjamin, Sales,^  1066;  Mulliner  v.  Florenee, 
L.  R.  8  Q.  B.  Div.  484;  Jolimon  v.  Credit  Lyon- 
nais  Co.  L.  R.  8  C.  P.  Div.  82;  McCombie  ▼. 
Dnvies,  7  East,  5. 

There  is  an  obvious  difference  between  the 
two  kinds  of  lien.  The  artisan  or  innkeeper 
acquires  his  lien  by  having,  and  retains  it  by 
keeping,  possession.  When  his  possession  is 
gone  his  lien  is  gone,  and  the  owner's  right  of 
possession  instantly  reverts  to  him.  The  vend- 
or's lien  is  not  a  ri^ht  which  he  acquires,  but  a 
right  which  he  retains,  the  vendee  never  having 
had  either  possession  or  right  of  jpossession  in 
default  of  payment  or  tender.  It  is  in  the  nat- 
ui-  of  an  undisposed  of  right  in  and  to  the 
the  property  sola  to  the  defaulting  vendee. 

*'An  unpaid  vendor,"  says  Mr.  Benjamin, 
^  with  the  goods  in  his  possession,  has  more 
than  a  mere  lien  on  them.  He  has  a  special 
property  analogous  to  that  of  a  pawnee."  2 
Benjamin,  Sales,  g  1076. 

A  pawnee  has  an  assignable  interest.  "  In 
the  case  of  a  resale,"  to  quote  Mr.  Bralamin 
again,  "a  buyer  in  default  cannot  maintain 
trover  against  the  vendor,  being  deprived  by 
his  default  of  that  right  of  possession  without 
which  trover  will  not  lie."  Section  1073,  cit- 
ing Milgate  v.  Kebble,  3  Man.  <&  Gr.  100,  and 
Lord  V.  Price,  L.  R.  9  Exch.  54,  which  fully 
support  the  text.  He  also  says  that  "  where 
there  has  been  a  resale  the  title  oi  the  second 
purchaser  depends  on  the  fact  whether  the  first 
buyer  was  in  default;  for,  if  not,  we  have  seen 
that  he  may  maintain  trover,"— evidently  im- 
plying that  if  the  first  buyer  be  in  default,  the 
purchaser  at  the  second  sale  acquires  a  good 
title,  or  at  least  exemption  from  suit  or  trover 
or  replevin.  We  do  not  see  how  upon  princi- 
ple, if  trover  will  not  lie  against  the  seller, 
either  trover  or  replevin  will  lie  against  the 
purchaser,and  that  it  will  not,  see  Lord  v.  JFV^, 
supra. 

The  conclusion  of  Mr.  Schouler  on  this  point 
is  stated  thus:  "  The  buyer's  de&ult,  followed 
by  the  seller's  resale,  seems  to  constitute  a  re- 
scission of  the  contract  in  sucn  a  aense  that  tho 
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'bujer  is  not  permitted  to  follow  the  goods  id  to 
the  new  purchaser's  hands,  and  reclaim  then 
as  his  own,  but  must  look  to  his  own  adjust- 
ment of  damages  with  the  seller  for  indemnity, 
if  indemnity  be  hi^  due."  2  Schouler,  Pers. 
Prop.  2d  ed.  §  547. 

This  doctrine  seems  to  be  reasonable,  though 
It  has  probably  never  passed  into  decision. 
However  that  may  be,  we  think  the  doctrine 
of  the  cases  goes  at  least  to  this  extent,  namely, 
that  the  second  purchaser  is  not  liable  in  trover 
or  replevin  to  the  first  buyer  so  long  as  the  lat- 
ter is  in  default  in  the  matter  of  payment.  It 
follows  that  the  plaintiffs  cannot  maintain  their 
action;  for,  as  sub-vendees,  they  have  no  better 
right  than  the  ori^nal  vendee,  there  being 
nothing  by  way  of  estoppel  to  better  their  po- 
sition    2  Benjatnin,  Sales,  §  1089. 

£iieeptions  overruled,   , 


jRe  Michael  GANNON 

f.-.B.  L.— ) 

1.  The  phrase   **dae  process  of  law** 

means  at  least  some  legal  prooedure  in  which  the 
peison  proceeded  against.  If  he  is  to  be  concluded 
thereby,  shall  have  an  opportunity  to  defend  him- 
self.       «• 

2*  Sections  11  and  18  of  chapter  74, 
Pub.  Stats*9  authorizing  the  confinement  of 
persons  upon  the  certificate  of  two  physicians 
that  they  are  Insane,  no  power  being  given  to 
Aich  persons  to  institute  proceedings  for  their 
own  relief,  and  no  right  bemg  given  them  to  be 
heard  and  adduce  evidence  in  their  own  behalf, 
are  void  because  in  conflict  with  tiie  Fourteenth 
Amendment  to  the  United  States  Constitution, 


providing  that  no  State  shall  deprive  any  person 
of  life,  liberty  or  property  without  due  process 
of  law. 

(June  29, 1889.) 

PETITION  for  writ  of  habeas  corpus  from 
Providence  County.     Writ  granted. 

The  petition  was  presented  by  Michael  Doyle, 
as  guardian  of  the  person  and  estate  of  Michael 
Gannon,  to  obtain  the  latter's  release  from  the 
Butler  Hospital  for  Insane,  where  he  was  con- 
fined as  an  insane  person  under  the  provisions 
of  §§  11  and  12  of  chapter  74  of  the  Public 
Statutes  of  Rhode  Island.* 

Messrs,  Chas.  A.  Wilson  and  Thomas 
A.   Jenckes,  for  petitioner: 

This  statute  intrusts  the  personal  liberty  of 
any  citizen  of  this  State  to  a  single  person 

^fFhesc  sections  are  as  follows: 

"Sec.  11.  Im^ane  persons  may  be  removed  to  and 
placed  in  Butler  Hospital  or  State  Asylum  for  the 
the  Insane,  if  they  can  be  there  received,  and.  if  not. 
in  any  other  curative  hospital  for  the  Insane,  of 
good  repute,  in  this  State,  managed  under  the  su- 
pervision of  a  board  of  officers  appointed  under  the 
authority  of  this  or  some  other  State,  by  thoir  par- 
ents or  parent,  or  guardians,  if  any  tiiey  have,  and, 
it  not,  by  their  relatives  and  friends,  and,  if  pau- 
pers, by  the  overseers  of  the  poor  of  the  towns  to 
which  they  are  chargeable;  but  the  superintendent 
of  said  hospital  shall  not  receive  any  person  into  his 
custody,  in  such  case,  without  a  certificate  from 
two  practicing  physicians  of  good  standing,  known 
to  him  as  suoh,  that  such  person  is  insane. 

*^Sec.  1^.  Any  person  committed  to  the  charge  of 
any  of  said  institutions  for  the  insane,  as  af or^aid, 
in  either  of  the  modes  hereinbefore  prescribed,  may 
be  lawfully  received  and  detained  in  said  institution 
by  the  superintendent  thereof,  or  by  his  keepers 
and  servants,  uatil  discharged  in  one  of  the  modes 
herein  provided;  and  neither  the  superintendent  of 
such  institution,  his  keeper  or  servants,  nor  the 
trustees  or  agents  of  the  same,  shall  be  liable,  civil- 
ly or  criminally,  for  receiving  or  detaining  any  per- 
son so  committed  or  detained.**    [Bep.] 


•      Note.— Dae  process  of  law. 

The  term  ^due  process  of  law**  is  equivalent  to 
the  term  '^law  of  the  land**  as  used  in  Magna  Gharta, 
the  sheet  anchor  of  the  liberty  of  the  English-speak- 
ing people;  and  ''Judgment  of  his  peers  and  law  of 
the  land**  meant  the  then  existing  constitutional 
common  law  of  England,  which  prescribed  regular 
and  consistent  forms  and  methods  of  judicial  pro- 
cedure for  the  administration  of  distributive  Jus- 
tice. Jensen  v.Unlon  Pac.  B.Ck).  (Utah)  4  L.  R.  A.725. 

Due  process  of  law  as  adopted  In  the  American 
Constitution,  and  as  understood  in  the  common  law 
of  England,  and  by  inheritance  the  common  law  of 
the  several  States,  means  that  a  party  shall  have  his 
day  in  court,  an  opportunity  to  be  hecurd,  and  a  trial 
of  the  right  claimed  by  the  plaintifF  and  contro- 
verted by  the  defendant,  with  the  right  of  each 
party  to  introduce  evidence  to  establish  his  right 
on  the  part  of  one,  or  his  defense  upon  the  part  of 
tiie  other,  followed  by  a  J  udgment  of  the  court  upon 
the  merits  of  the  controversy.  Hence  a  statute 
which  renders  a  railroad  corporation,  without  any 
tiegligence  or  fault  on  its  part,  liable  in  damages  to 
the  owner  of  live  stock  killed  by  a  collision  with  a 
train  of  cars  while  in  the  lawful  exercise  of  its 
francliise,and  deprives  such  corporation  of  the  priv- 
ilege of  averring  and  proving  absence  of  negligence 
and  wrong  upon  its  pcurt  in  its  def  ense,is  in  violation 
of  the  Fourteenth  Amendment  of  the  United  States 
Constitution.    Ibid, 

Such  legislation  takes  from  the  railroad  company 
4tB  right  of  way  over  its  track  and  confers  it  upon 
the  cattle  and  horses  of  the  country.  Zelgler  v. 
fiouth  &  North  Ala.  R.  Ck>.  68  Ala.  584;  Bielcnberg 
w,  Montana  Union  B.Go.8L.Ji.A.ai3,8  Mont.  271; 
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Ck)ttrel  V.  Union  Pac.  R.  Go.  (Idaho)  21  Pac.  Rep. 
416. 

So  a  statute  which  does  not  give  to  the  defendant 
a  right  to  contest  the  amount  of  the  damages  takes 
property  without  **due  process  of  law.**  "East 
Kingston  v.  Towlc.  48  N.  H.  67. 

So  a  license  law  which  provides  that  property 
held  or  used  in  an  occupation  for  which  a  license  is 
required  may  be  seized  and  sold  for  satisfaction  of 
the  license  fee  without  notice  to  the  owner,  or  any 
trial,  or  opportunity  to  be  heard,  and  leaves  him 
without  a  remedy,  yiolates  the  constitutional  pro- 
vision as  to  '*due  process  of  law.**  Ghauvln  v.Vaii- 
ton,  8  L.  R.  A.  194,  note,  8  Mont.  451. 

So  a  statute  is  unconstitutional  which  makes  proof 
of  the  cost  of  an  obligation  the  measure  of  the 
creditor's  recovery.  Instead  of  the  liability  of  the 
debtor  as  shown  by  the  terms  of  his  contraoti 
People  V.  0*Brien,  3  L.  R.  A.  258,  note,  HI  N.  Y.  1. 

The  Intent  and  application  of  such  phrase  In  the 
Federal  Constitution  may  be  ascertained  by  the 
gradual  process  of  Judicial  Inclusion  and  exclusion 
as  oases  presented  for  decision  shall  require,  with 
the  reasoning  on  which  such  decisions  are  founded. 
Davidson  v.  New  Orleans,  96  U.  S.  104  (24  L.  ed.  619). 

In  Judging  what  is  ^due  process  of  law,**  respect 
must  be  had  to  the  cause  and  object  of  the  taking, 
and  under  what  power;  and  If  found  to  be  siUtable 
or  admissible  under  the  necessities  of  the  special 
case,  it  will  be  adjudged  to  be  *'due  process  of  law,** 
but  if  found  to  be  arbitrary,  oppressive  and  unjust, 
it  may  be  declared  otherwise.   Ibid. 

A  hearing  and  opportunity  to  be  heard  are  abso- 
lutely essentiaL  Stuart  v.  Palmer,  74  N.  Y.  190; 
People  V.  0*Brien,  2  L.  R.  A.  268,  111  N.  Y.  1;  Kunt^ 
V.  Sumption,  2  L.  R.  A.  656,  npte^  117  Ind^  i,^ 
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without  even  the  pretense  of  judicial  proceed- 
inga. 

This  course  of  proceeding  is  repugnant  to  all 
law. 

Uhdertoood  ▼.  BsopU,  82  Mich.  1. 

Sections  11  and  13  of  the  statutes  are  void 
because  the  accused  is  not  informed  of  the  nat- 
ure or  cause  of  his  accusation,  he  is  not  con- 
fronted with  the  witnesses  against  him,  he  can 
neither  speak  in  his  own  behalf  nor  have  com- 
pulsory process  for  obtaining  witnesses  in  his 
favor,  nor  can  he  have  the  assistance  of  counsel 
in  his  own  defense. 

State  V.  Beswick,  18  R.  I.  211;  Mttidffe  ▼. 
Bipley,  12  Monthly  Law  Rep.  279;  Colby  y. 
Jaeluan,  12  N.  H.  626;  2  Black,  Ooolcy's  ed. 
p.  132;  §  1  of  art  14  of  Amendments  of  the 
Ck>n8titution  of  the  United  States. 

Meisrs,  Ziba  0«  Slocum,  Edward  D. 
Hc€hiianeft8  and  John  Doran*  contra. 

Per  Curiam: 

This  is  a  petition  preferred  by  the  petitioner, 
as  guardian  of  the  person  and  estate  of  Michael 
Gannon,  and  in  behalf  of  said  Gannon,  for  his 
delivery  from  confinement  in  the  Butler  Hospi- 
tal for  the  Insane.  Said  Gannon  was  commit- 
ted to  said  hospital  ui)on  the  application  of  his 
wife,  before  the  appointment  of  the  petitioner 
as  his  guardian,  and  is  detained  there  under 
Pub.  StAt.  R.  I.  chap.  74,  §§  11,  12. 

Section  11  authorizes  the  confinement  of  in- 
lane  persons  in  institutions  for  the  insane  with- 
in the  State  by  their  parents  or  guardiana,  and, 
if  they  have  none,  by  their  relatives  and  friends, 
lubject  to  the  proviso  that  the  superintendent 
shall  not  receive  any  person  "without  a  certifi- 
cate from  two  practicing  physicians  of  good 
standing,  known  to  him  as  such,  that  such  per- 
son is  insane." 

Section  12  provides  that  the  person  so  com- 
mitted may  be  lawfully  received  and  detained 
until  discharged  in  one  of  the  modes  provided 
by  said  chapter,— -none  of  which,  however,  can 
be  resorted  to  by  the  person  confined  directly, 
as  of  right,  in  his  own  behalf. 

The  petitioner  contends  that  these  sections 
are  void,  because  they  are  in  confiict  with  the 
Constitution  of  the  State,  art  1.  ^  10,  and  with 
the  Fourteenth  Amendment  to  the  Constitution 
of  the  United  States.  We  will  consider  the 
question,  under  said  Amendment,  the  provision 
of  the  State  Constitution  being  narrower  in  its 
scope,  unless  extended  by  construction.  The 
special  clause  of  the  Fourteenth  Amendment 
referred  to  is  this:  "Nor  shall  any  State  de- 
prive any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  The  contention 
is  that  sections  1 1  and  12  of  chapter  74  deprive 
the  persons  committed  under  them  of  their  lib- 
erty without  due  process  of  law.  Withont  at- 
tempting to  define  the  exact  meaning  of  the 
phrase  "due  process  of  law,"  it  suffices  for  the 
present  inquiry  to-sav  that  it  means  at  least 
some  legal  procedure  in  which  the  person  pro- 
ceeded against,  if  he  is  to  be  concluded  there- 
by, shall  have  an  opportunity  to  defend  him- 
self. The  sections  of  chapter  74  referred  to  do 
not  provide  such  a  procedure.  The  only  safe- 
guard against  an  improper  commitment  which 
they  afford  is  the  certificate  of  two  practicing 
phjrsidans  of  good  standing, — a  certificate 
wmch  may  be  given  entirely  ex  parte.    We  are 
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not  prepared  to  say  that  even  so  the  sections 
would  be  void  if  thejr  were  intended  simi^y 
for  temporary  detention,  preliminary  to  or 
pending^  a  proper  Judicial  inquiry.    * 

The  right  of  personal  liberty  is  ta  be  reasona- 
blv  understood,  and  there  are  many  restraints 
wLich  are  allowed  as  consistent  with  it.  Thua 
the  passengers  and  crew  of  a  ship  are  liable  to 
restraints  other  than  those  which  are  merely 
incident  to  their  position  on  shipboard.  They 
must  submit  to  such  restraints  as  are  neces- 
sary for  due  discipline  and  the  general  safety. 
So  a  man  who  attends  a  religious  meeting  is 
bound  to  observe  the  decorum  appropriate 
thereto,  or  he  may  be  arrested  and  removed; 
the  man  who  is  committing  or  has  committed 
crime  mav  be  taken  into  custody  and  held  for 
trial;  children  may  be  confined  for  instruc- 
tion or  punishment;  sick  people  in  the  delirium 
of  fever,  may  bo  h^d  on  their  beds  by  force; 
and  lunatics,  who  are  dangerous  to  themselves 
or  others,  may  be  shut  up  in  the  dangerous 
periods  of  their  lunacy.  The  restraints  in  these 
instances  are  simplv  such  as  are  appropriate  to 
the  occasions  for  them,  or  necessary  to  public 
justice  or  security.  In  these  and  other  such 
instances,  too,  the  writ  of  habeas  corpus,  or  a 
civil  action  for  damages,  is  an  effectual  remedy 
for  any  abuse  or  excess  in  the  restraints  im- 
X>OBed.  See  Cooley,  Const.  Lim.  889,  840,  for 
other  instances  of  permissible  restraint. 

The  counsel  for  the  respondents  direct  our 
attention  to  the  esses  of  Re  Oakee  (Supreme 
Judicial  Ct.  Mass.  Jan.  1845),  8  Reporter,  122^ 
and  Denny  y.  Tyler,  8  Allen,  225.  In  the  for- 
mer case  an  aged  man  was  committed  to  an  in- 
sane asylum  by  his  son.  On  habeas  corpus  for 
his  release  the  court  held  that  a  person  who  is 
insane  or  delirious  may  be  confined  or  restrained 
of  his  liberty  by  his  family  or  others  to  such 
extent,  or  for  such  time,  as  may  be  qecessary 
to  prevent  injury  or  danger  to  himself  or  others, 
and  that  the  restraint  may  be  in  his  own  house 
or  in  a  suitable  asylum. 

In  the  second  case,  a  married  woman  was 
committed  to  an  insane  asylum  by  her  husband 
for  care  and  treatment,  and  the  court  held  that 
she  was  not  entitled  to  be  discharged  on  habeas 
corpus,  80  long  as  the  asylum  was  well  man- 
aged, and  she  was  subjected  to  no  unusual  re- 
straint or  improper  treatment,  and  her  remain- 
ing would  tend  to  her  recovery. 

The  commitment  in  both  cases  was  to  a  pri- 
vate hospital.  In  the  first,  the  court  found  that 
the  person  confined  was  insane  after  full  in- 
quirv  into  the  facts  on  testimony;  in  the  second, 
the  fact  of  insanity  does  not  seem  to  have  been 
disputed.  It  does  not  appear  in  either  case 
that  the  person  confined  was  detained  under 
any  statute  whose  constitutionality  was  ques- 
tioned, or  which  precluded  inquiry  into  the 
fact  of  insanity  on  habeas  corpus. 

The  peculiarity  of  our  statute  is  this:  that,  if 
said  sections  11  and  12  be  constitutional,  any  per- 
son committed  under  section  11  may  ''be  lawful- 
ly received  and  detained"  under  section  12  until 
he  is  discharged  in  one  of  the  modes  provided 
by  said  chapter  74  He  cannot  be  discharged 
on  writ  of  habeas  corpus,  if  the  sections  be  con- 
stitutional, since  the  proper  function  of  the 
writ  of  habeas  corpus  is  simply  to  discharae 
persons  who  are  unlawfully  restrained.  Tne 
modes  of  discharge  provided  by  chapter  74  are 
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not  modes  which  can  be  Initiated  or  panned 
hj  the  persons  confined,  bat  depend  on  the  will 
and  action  of  others.  The  persons  confined 
may  be  ifemoTed  from  the  institution  where 
they  are  confined  by  the  persons  who  have 
placed  tbem  there,  or  by  the  persons  who  hare 
yolontarily  become  liable  for  the  expenses  of 
keeping  them  there  (section  18);  or  the  superin- 
tendent ma^dischar^  them  on  the  application 
(tf  auy  relative  or  fnend,  with  the  written  ap- 
proval of  the  visiting  committee  of  trustees 
(section  14).  The  only  other  mode  is  by  a  com- 
mission appointed  by  a  justice  of  the  supreme 
court  to  inquire  into  the  question  of  sanity, 
and  report  tbereou,  and  bv  the  action  of  the 
justice  on  such  report  Sections  15-18,  29. 
Huch  commission,  however,  iato  be  appointed, 
not  at  the  instance  of  the  person  connned,  but 
only  on  application  by  some  other  person,  who, 
unless  applying  under  section  29,  is  required, 
before  the  appointment,  to  pav  or  secure  the 
payment  of  the  expenses,  which  are  sometimes* 
onerous.  And,  moreover,  it  is  provided  in  ex- 
press terms  that  no  notice  of  the  pendency  of 
the  ioquiry  before  the  commission  shall  be 
served  on  the  person  confined,  and  that  such 
person  shall  not  have  the  right  to  confer  with 
counsel,  to  produce  evidence,  or  be  present  at 
the  inquisition.  The  report  of  such  commis- 
sion may  be  more  worthy  of  credit  than  the 
mere  certificate  of  two  physicians;  but,  inas- 
much as  the  person  confined  cannot  himself 
initiate  the  proceedings,  or  tahe  part  in  them  in 
any  way  when  initiated  by  another,  we  do  not 
see  how  it  relieves  sections  11  ana  12  of  the 
objection  that  their  effect  is  to  deprive  the  ar- 
sons confined  under  thenvof  their  liberty  with- 
out due  process  of  law.  It  is  not  enough  to 
answer  that  the  persons  are  insane,  since 
whether  they  are  insane  is  the  very  question 
which  ought  to  be  determined  before  they  are 
so  completely  confined  as  not  any  longer  to 
have  power  to  institute  proceedings  for  their 
own  relief,  or  to  be  heard  and  adduce  evidence 
in  their  own  behalf. 

The  petitioner  cites  Partland  v.  Bangor,  85 
Me.  120,  and  Underwood  v.  People,  82  Mich.  1. 
The  first  named  was  the  case  of  an  alleged 
able-bodied  vagrant,  committed  to  the  work- 
house pursuant  to  a  statute  of  Maine,  by  war- 
rant of  two  overseers  of  the  poor  on  an  ex  parts 
hearing.  The  court  held  the  commitment  void 
under  the  Fourteenth  Amendment,  because 
made  without  a  judicial  investigation  first  had, 
to  ascertain  whether  the  charge  a^inst  the  per- 
son committed  was  true,  ana  without  giving 
said  person  an  opportunity  to  be  heard. 

The  case  of  Underwood  v.  jRm»p^  involved  the 
constitutionality  of  a  statute  of  Michigan.  The 
statute  provided  that  when,  in  a  trial  for  mur- 
der, the  defense  of  insanity  is  set  up,  the  Jury, 
if  they  acquit  on  that  ground,  shall  so  declare 
in  their  verdict,  and  the  court  shall  sentence 
the  accused  to  confinement  in  the  insane  hos- 
pital of  the  state  prison  until  discharged  by  the 
Stvemor  on  certificate  of  the  circuit  judge  of 
e  circuit  where  the  trial  took  place,  and  of  the 
medical  superintendent  of  the  state  insane  asy- 
lum, that  he  is  no  longer  insane,  said  certificate 
to  be  given  upon  examination  by  them,  after 
having  been  summoned  to  make  it  by  the  prison 
inspectors.  The  Supreme  Court  of  Michigan 
held  that  the  statute  was  unconstitational.  The 
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reason  more  particularly  dwelt  upon  by  the 
court  was  that  the  proceeding  contemplated 
for  the  discharge  was  not  only  inquisitorial  and 
ex  parte,  but  could  not  be  set  in  motion  except 
at  the  will  of  the  prison  inspectors;  so  that, 
practically,  the  liberty  of  the  person  confined 
was  left  to  depend  on  their  pleasui-e.  The  case 
is  closely  in  point.  In  fact,  we  do  not  see  how 
it  differs  essentially  in  the  respect  noted  from 
the  case  at  bar.  And  see  also  Skite  v.  Byan, 
70  Wis.  678. 

Our  eoneitision  i$  that  the  proviHane  under 
which  the  said  Miehaei  Gannon  ie  held  are  u%- 
canstituiional,  and  tfiat  the  writ  should  ieeue. 


Lizzie  Florence  OLNEY  et  dl. 

CONANICUT  LAJH)  CO.  et  oL 
(....B.L....) 

1.  nie  dlreetors  of  an  iiMolTOiit  eorpo- 
nbtioii  are  hj  virtue  of  their  position  debaned 
from  preferring  debts  of  .the  corporation  due  to 
themselves. 

8.  The  direeton^^of  »"  corporation  are 
traet€Me  fbr  its  stoekholdera.  When  the 
oorporation  beoomes  insolvent  the  directors  be* 
oome  trustees  for  the  oorporation  creditors. 

8«  A  toon^ht  an  aettonaiT^^inet  a  oorpo- 
ration ftyr  i^Jnriee  resulting  from  the  negU- 
Konce  of  the  oorporation.  Pending  the  action  the 
oorporation,  then  inaolvent^mortgaffed  its  proper- 
ty to  its  directors  for  money  advanced.  A,  after 
recovering  judgment^  levied  on  the  corporate 
property  and  filed  a  bill  in  equity  to  set  aside  the 
mortgage.  HeUL^  that  A  was  entitled  to  have  the 
mortgage  declared  void  as  against  him. 

(August  10, 1889.) 

BILL  in  equity  to  annul  a  mort«ige  and  for  a 
receiver.    Jvdgmefttfor  eompTainante, 

The  complainants,  having  received  certain 
personal  injuries  through  the  negliuence  of  the 
defendant  corporation,  brought  suit  and  recov- 
ered judgment  against  it  for  damages  therefor. 
During  the  pendency  of  that  suit  a  mortgage 
was  placed  upon  the  corporate  property  to  se- 
cure to  the  individual  defendants, who  were  di- 
rectors of  the  corporation,  certain  debts  which 
the  corporation  owed  them  for  advances  and  for 
indorsements.  W  hen  the  execution  upon  com 
plainants' judgment  was  levied  the  property 
was  found  to  be  covered  by  the  mortgage,  and 
this  suit  was  brought  to  set  it  aside. 

Other  material  &cts  appear  in  the  opinion. 

Meeere.  Daniel  R*  Ballou  and  Frank  H. 
Jaokson*  for  complainants: 

A  person  whose  claim  arises  from  a  tort  is  a 
creditor. 

Wait,  Fraud.  CJonv.  §  90. 

The  date  when  the  tort  or  injury  was  com- 
mitted governs  in  determining  the  creditor's 
status,  where  the  conveyance  was  made  in  pur- 
suance of  a  fraudulent  design  to  defeat  the 
judgment  which  might  be  recovered  upon  it 

MiUer  v.  Dayton,  47  Iowa,  812;  mane  v. 
Lewie,  80  Ohio  Bt  11;  Ford  v.  JohneUm,  7 
Hun,  568;  Wait,  Fraud.  Conv.  §  128,  p.  188. 

NOVB.— See  Bouse  v.  Merchants  Nat.  Bank,  ixMt 
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A  creditor  may  obtain  a  decree  of  a  court  of 
equity  decIariDg  the  coDveyance  fraudulent 
aod  setting  it  aside  and  then  proceed  to  sell 
ihe  land  on  execution. 

Wait,  Fraud.  Conv.  g  72;  Morawetz,  Prlv. 
Corp.  ^  :.04. 

Where  directors  of  a  corporation  avail  them- 
selves of  a  common-law  preference  to  secure 
the  corporation's  indebtedness  to  them,  courts 
hold  that  such  acts  are  viewed  with  jealousy 
and  may  be  set  aside  on  slight  grounds,  and 
Uiat  such  doctrine  is  founded  on  the  soundest 
morality. 

See  Twin-Lusk  CHI  Co,  v.  Marburp,  91  U.  S. 
687  (28  L.  ed.  828);  Hallam  v.  Indianola  Hotel 
Co,  66  Iowa.  178;  Field,  Corp.  §  175. 

The  transfer  of  all  or  a  portion  of  a  man's 
ffoods  during  the  pendency  of  a  suit  against 
Bim  is  a  mark  of  fraud. 

Wait.  Fraud.  Conv.  §  288  and  cases  cited. 

It  induces  the  suspicion  that  the  conveyance 
was  made  to  secure  the  property  from  attach- 
ment or  execution. 

Jbid. 

If  one  of  the  purposes  of  making  a  mortgaire 
was  to  put  the  propertv  out  of  the  reach  of  tfie 
mortgagor's  creditors,  it  is  void  as  to  such  cred- 
itors. 

See  1  Jones,  Mort.  627;  CrowninsMeldv.  Kitt- 
ridge,  7  Met.  620;  Bobineon  v.  Btewart,  lON.T. 
189. 

The  capital  of  a  corporation,  especially  after 
insolvency,  is  a  trust  fund  f or^  the  benefit  of 
creditors. 

See  Koehler  v.  Black  River  Falls  Iron  Ch,  67 
U.  S.  2  Black.  715  (17  L.  ed.  889);  Jackson  v. 
Ludeling,  88  U.  S.  21  Wall.  616  (22  L.  ed.  492); 
Bradley  v.  FarweU,  1  Holmes,  488;  Corbett  v. 
Woodward,  6  Bawy.  403;  Coons  v.  Tame,  9  Fed, 
Rep.  582;  Wait,  Fraud.  Conv.  §  117. 

After  the  insolvency  of  a  corporation  its  di- 
rectors cannot  take  a  mortgage  of  its  assets  to 
themselves  securing  themsdves  as  its  creditors, 
since  then  they  become  trustees  of  the  creditors 
and  must  manage  its  property  and  assets  with 
strict  regard  to  the  latters  interests. 

See  Mora  wetz,  Priv.  Corp.  787,788,  and  cases 
cited;  Bradley  v.  Farwell,  1  Holmes,  488;  Marr 
V.  Bank  of  West  Tenn.  4  Coldw.  471-484; 
Eoehler  v.  Black  River  Falls  Iron  Go,  67  U.  S. 
2  Black.  715  (17 L.  ed.  889);  Haywood^.  Lincoln 
fMmber  Co,  64  Wis.  639;  Curran  v.  Arkansas, 
56  U.  S.  16  How.  306  (14  L.  ed.  705):  Richards 
V.  New  Bamps/iire  Ins,  Co,  43  N.  H.  263;  Brury 
V.  Cross,  74  U.  S.  7  Wall.  299  (19  L.  ed.  40); 
Paine  v.  Lake  Brie  db  L,  R,  Co,  81  Ind.  353; 
Gaslight  Imp,  Co.  v.  Terrell,  L.  R.  10  Eq.  168; 
Bradley  v.  Converse,  A  CMS,  875;  Coons  v.  Tome, 
9  Fed.  Rep.  582:  Corbett  v.  Woodtoard,  6  Sawy. 
403;  Hopkins^  Jpp.  90  Pa.  69;  Stout  v.  Taeger 
MiUing  Co,  13  Fed.  Rep.  802. 

Directors  occupy  a  fiduciary  relation  to  the 
corporation,  its  stockholders  and  its  creditors, 
and  thej  have  no  right  to  use  such  relation 
jand  their  ofBcial  position  for  their  own  benefit 
to  the  injury  of  others  in  equal  right. 

Morawetz.  Priv.  Corp.  gg  517-519;  Field, 
Oorp.  §  174,  and  cases  cited;  Corbett  y.  Wood- 
ward, fcnd  Koehler  Y.  Black  River  Falls  Iron  Co, 
supra;  Fork  A  N,  M,  R,  Co,  v.  Hudson^  19 
Eng.  L.  &  Eq.  865;  Haywood  v.  Lincoln  Lum- 
ber Co.  ^  Wis.  689;  HoyU  v.  Plattsburgh  d  M, 
R,  Co,^  64  N.  T.  814;  BwfA  ▼.  Depeyster,  1  Ed w. 
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Ch.  618;  European  A  K  A,  R,  Co,  v*  flwr,  69 
Me.  277;  Butts  v.  Wood,  88  Barb.  188;  Verplanek 
V.  Mercantile  Ins,  Co,  1  Edw.  Ch.  85;  Great 
Luxembourg  R,  Co,  v.  Magnay,  25  Beav.  586; 
1  Perry,  Tr.  §  194;  CookY.  Berlin  Woolen  MiU 
Co.  43  Wis.  484;  Pich^  v.  School  List,  26  Wis. 
558. 

The  same  persons  ought  not  to  be  permitted 
to  constitute  different  identities,  so  that  as  di- 
rectors or  ofl9cers  thev  can  convey  or  mortgage 
to  or  contract  with  themselves  as  private  per- 
sons. 

Re  Tc^lor  Orphan  Asylum,  86  Wis.  552;  1 
Perry,  Tr.  §  207;  Morawetz.  Priv.  Corp.  §  517; 
Walu)orth  County  Bank  v.  Farmers  Ijoan  <ft 
Trust  Co.  16  Wis.  629;  Cumberland  Coal  d  I. 
Co,  V.  Sherman,  30  Barb.  558. 

It  is  a  breach  of  trust. 

Bradley  v.  Fanoell,  1  Holmes.  442. 

Messrs,  Darius  Baker  and  Rathbone 
Gardner  for  respondents. 

• 

StinesB9  J.t  delivered  the  opinion  of  the 
court: 

The  complainants.  Judgment  creditors  of  the 
Conanicut  Land  Company,  seek  to  set  aside  a 
mortgage  given  to  the  defendants  Lippitt, 
Davis  and  Bradford  to  secure  them  for  ad- 
vances, and  for  their  indorsements  of  the  notes 
of  the  company.  The  mortgage  was  given 
immediately  after  the  complainants  had 
brougnt  suits  for  damages  against  the  com- 
pany for  negligence,  and  when  the  company 
was  insolvent,-— the  agreed  statement  of  facts 
showing  that  it  had  not  sufficient  assets  with 
which  to  discharge  all  its  outstanding  indebt- 
edness Were  payment  of  the  same  to  be  de- 
manded when  due.  Since  then  the  complain- 
ants have  levied  execution  on  the  property  of 
the  company.  The  complainants  claim  that, 
as  the  mortgagees  are  three  of  the  four  direct- 
ors who  voted  to  give  the  mortgage,  thereby 
securing  themselves,  their  action  is  so  incon- 
sistent with  their  fiducisry  relation  that  it 
should  be  set  aside.  No  fraudulent  act  in  re- 
gard to  the  giving  of  the  mortga^  is  alleged 
other  than  the  fact  itself,  and.  the  case  being 
submitted  on  bill,  answer  and  agreed  facts  as  to 
the  validity  of  the  mortgage,  we  have  the 
simple  question  whether  directors  of  an  insol- 
vent corporation  are  debarred  in  equity,  by 
virtue  of  their  positions,  from  preferring  debts 
due  to  themselves.  In  so  far  as  the  mortgage 
is  to  be  regarded  as  a  mere  preference,  it  is  not 
contended  that  it  is  invalid.  Except  as  limited 
by  statute  the  right  of  a  debtor  to  prefer  a  part 
of  his  creditors  has  always  been  upheld  in  this 
State.  Dockray  v.  Bockray,  2  R.  L  547;  Id- 
liotty.  Benedict,  13  R.  I.  463. 

The  vital  question  is  whether  a  director  of  an 
insolvent  corporation  is  to  be  regarded  as  a 
trustee  for  its  creditors.  If  he  is  so,  the  duty 
of  a  trustee  to  a  cestui  que  trust  is  plain.  For  a 
trustee  to  collect  his  own  debt,  to  the  detriment 
of  that  of  his  cestui,  is  a  clear  breach  of  fidelity. 
When  one  accepts  the  trust  of  caring  for  an- 
other's interest,  he  accepts  the  attendant  duty. 
It  must  be  admitted  that  directors  of  a  corpo- 
ration are  not  technical  trustees.  They  do  not 
have,  in  themselves,  the  title  to  property  which 
they  hold  for  the  benefit  of  others;  and  cer- 
tainly, as  to  creditors,  they  are  under  no  ex- 
press trust    The  corporation  is  a  legal  being. 
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distinct  from  Its  stockholders  and  officers.  It 
may  deal  with  them  as  individuals,  and  may 
owe  them  debts.  It  holds  its  own  property, 
and  has  the  capacity  and  responsibility  of  act- 
ing for  itself.  l^evertheless,  the  conduct  of  its 
aifairs  must,  of  necessity,  be  intrusted  to  of- 
ficers in  whom  confidence  is  reposed,  to  whom 
large  powers  are  given,  and  by  whom  its  prop- 
erty is  mana^d  for  the  common  benefit.  As 
eorporations  have  multiplied  and  have  become 
so  greatly  concerned  in  business  affairs  in 
recent  years,  the  obligations  arising  from  such 
a  relation  have  become  corresoondinglv  promi 
nent.  While  the  decisions  in  regard  to  this 
relation  are  not  harmonious,  it  has  been  gen- 
erally agreed  that  directors  are  trustees  for 
stockholders.  This  being  established,  we  think 
it  follows  naturally  that,  when  the  corporation 
becomes  insolvent,  and  the  stockholders  have 
no  longer  a  substantial  interest  in  the  property 
of  the  corporation,  directors  should  be  regarded 
as  trustees  of  the  creditors  to  whom  the  prop- 
erty of  the  corporation  must  go.  If  directors, 
with  their  office,  assume  the  duty  of  caring  for 
the  interests  of  the  stockholders,  why  do  they 
not  also  assume  the  duty,  incidentally,  of  car- 
ing for  the  interests  of  those  who,  instead  of 
the  stockholders,  may  come  to  have  claims 
upon  the  corporate  property  ? 

In  speaking  of  directors  as  trustees  for  stock- 
holders, Mr,  Justice  Miller,  in  Saioyer  v.  Hoag, 
84  U.  8.  17  WaU.  610  [21  L.  ed.  781],  caUs  this 
''a  doctrine  of  modern  date;"  but  as  long  ago 
as  the  time  of  Lord  Hardwicke  we  find  the 
duties  and  obligations  of  a  director  of  a  cor- 
poration thus  clearly  set  forth:  "I  take  the 
employment  of  a  director  to  be  of  a  mixed 
nature.  It  partakes  of  the  nature  of  a  public 
office,  as  it  arises  from  the  charter  of  the 
Crown.  But  it  cannot  be  said  to  be  an  employ- 
ment affecting  the  public  government.  .  .  . 
Therefore  committee-men  are  most  properly 
agents  to  those  who  employ  them  in  this  trust, 
and  who  empower  them  to  direct  and  super- 
intend the  affairs  of  the  corporation.  .  «  .  Bj 
accepting  a  trust  of  this  sort,  a  person  is 
obliged  to  execute  it  with  fidelity  and  reason- 
able diligence,  and  it  is  no  excuse  to  say  that 
they  had  no  l)eDefit  from  it,  but  that  it  was 
merely  honorary;  and  therefore  they  are  with- 
in the  case  of  common  trustees."  Charitable 
Carp.  V.  8utUm,  2  Atk.  400. 

To  the  e^ect  that  officers  of  a  corporation 
are  trustees  for  the  stockholders,  see  Hedges  v. 
2few  England  Screw  Co,  1  R.  L  313;  Boyle  v. 
Plattsburgh  A  M,  R,  Co,  54  N.  Y.  814;  Koehler 
▼.  Black  River  FaMs  Iron  Co,  67  U.  S.  2  Black, 
715  [17  L.  ed.  889];  T</rk  A  N,  M.  R,  Co.  v. 
Bvdson,  16  Beav.  485,  19  Eng.  L.  &  Eq^ 861; 
Oreat  Luxembourg  R,  Co,  v.  Magnay,  25  Beav. 
586;  Hope  v.  VaUey  City  Salt  Co,  25  W.  Va.  789. 

Indeed,  no  cases  that  we  know  of  deny 
a  fiduciary  relation  of  directors  to  stock- 
holders, however  they  majr  differ  in  the  use  of 
terms  to  describe  it.  This  relation  has  led 
logically  to  the  conclusion  that,  in  case  of  in- 
solvency, the  assets  of  tbe  corporation  being  no 
longer  held  for  the  benefit  of  stockholders,  but 
for  the  benefit  of  creditors,  the  directors  owe 
to  the  creditors  the  duty  of  a  trustee. 

This  duty  is  clearly  stated  by  Clifford,  J,, 
fn  Bradley  v.  Converse,  4  Cliff.  875:  "Assets  of 
fib    incorporated  company   are   regarded   in 
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equity  as  held  in  trust  for  the  payment  of  the 
debts  of  the  corporation,  and  courts  of  equity 
will  enforce  the  execution  of  such  trusts  in 
favor  of  creditors,  even  when  th(^  matter  in 
controversy  may  not  be  cognizable  in  a  court 
of  law.  Such  assets  are  usually  controlled 
and  managed  by  directors  or  trustees;  but 
courts  of  ec^uity  will  not  permit  such  mana- 
gers, in  deahng  with  the  trust  estate,  in  the  ex- 
ercise of  the  powers  of  their  trust,  to  obtain 
any  undue  aavanta^e  for  themselves,  to  the 
injury  or  prejudice  of  those  for  whom  they  are 
acting  in  a  fiduciary  relation.  Exact  equality 
of  benefit  may  be  enjoyed,  but  tbe  trustees  are 
forbidden  to  protect,  indemnify  or  pay  them- 
selves at  the  expense  of  those  who  are  similarly 
in  relation  to  the  same  fund." 

To  the  same  effect  are  Bradley  v.  Farwell,  1 
Holmes,  488;  Jackson  v,  Ludeling,  81  U.  S.  21 
Wall. 616  [22  L.  ed.  492];  CorbeUr,  Woodufard, 
5  Sawver,  408;  Stout  v.  Yaeger  Milling  Co, 
18  Fed.  Rep.  802;  Baywood  v.  Lincoln  Lum- 
ber Co,  64  Wis.  689;  Richards  ▼.  New  Bamp- 
sfiire  Ins.  Co,  48  N.  H.  268;  San  Frandseo  <ft 
N.  P,  R,  Co,  V.  Bee,  48  CaL  898;  Gaslight  Imp. 
Co,  V.  TerreU,  L.  R  10  Eq.  168;  Eopkins^  App. 
90  Pa.  69. 

Of  the  cases  cited  by  the  defendants,  only 
three  fully  sustain  their  claim,  that,  as  creditors 
of  the  company,  directors  may,  in  the  absence 
of  fraud,  secure  themselves  for  their  own  debt, 
viz.:  Burry,  McDonald,  8  Gratt.  216;  Planters 
Bank  v.  Wiiitle,  78  Va.  787;  Garrett  r.  Bur- 
lington Plow  Co,  70  Iowa,  697. 

In  the  case  ot Central  R,  dbBkg.Co,  y.  Clag^ 
horn,  1  Speers,  £q.  545-562,  frequently  cited 
upon  this  point,  the  mortga^  in  question  was 
not  given  to,  nor  was  the  suit  brought  against, 
directors,  neither  did  the  court  find  that  the 
company  was  insolvent  when  the  mortgage  was  / 
given.    The  case  depended  mainly  on  a  statute.  " 

In  Stratum  v.  AUen,  16  N.  J.  Eq.  229,  232, 
the  court  expressed  no  opinion  upon  the  point 
taken  that  tbe  defendant  was  a  trustee  by  virtue 
of  his  office  as  director;  but  did  hold  that  he 
was  not  entitled  to  priority,  but  must  shaie  pro- 
portionatelv  with  other  creditors.  This  case 
also  depended  upon  a  statute. 

In  Buelly,  Buckingham,  16  Iowa,  284,  Judge 
Cole  stated  there  was  no  evidence  that  the  com- 
pany was  insolvent  Jvdge  Dillon  conceded 
that  directors  are  trustees  for  stockholders,  and 
treats  the  case  as  a  sale  voidable  between  trus- 
tee and  cestui  (pie  trusty  to  which  a  subsequent 
attaching  creditor,  having  no  lien  upon  the 
property  at  the  time,  could  not  make  objection. 

Garrett  v.  Burlington  Plow  Co,  depended 
upon  this  and  other  cases  in  Iowa,  which  had 
followed  its  apparent  doctrine. 

In  Burr  v.  McDonald  the  question  was  not 
discussed  upon  principle  or  authority. 

In  Planters  Bank  v.  WJiittle  the  question  was 
elaborately  discussed.  The  cases  upon  which 
the  court  relied  were  Central  R,  &  Bifg.  Co,  v, 
Claghom,  Slratton  v.  Allen  and  BueU  v.  Buck-' 
ingham,  to  which  we  have  referred;  also  A»7^ 
hursVs  App,  60  Pa.  290,  which  was  a  suit  by 
stockholders,  denied  on  account  of  laches  and 
absence  of  fraud,  the  court  saying:  **  Creditors 
could  have  avoided  what  was  done,  but  the 
complainants  are  not  claiming  as  creditors,  or 
through  creditors;"  Smith  v.  akeary,  47  Conn. 
47,  in  which  the  company  was  supposed  to  be 
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solvent  at  the  time  of  the  transaction  com- 
plained of;  also  Gordon  v.  Preston,  1  Walts, 
385;  WdtweU  v.  Warner,  20  Vt.  425,  and  Sar- 
gent  "9,  Weister,  18  Met.  407,  in  neither  of  which 
cases  was  this  subject  treated  of  at  length,  or  as 
an  important  element  of  the  case. 

We  think  the  weight  of  recent  authority  re- 
gards directors  of  an  insolvent  corporation  as 
trustees  for  creditors,  and  that  this  authority 
stands  upon  the  better  reason.  If,  as  Judge 
Dillon  said,  the  right  to  collect  a  debt  is  *'a  race 
of  diligence,'*  open  alike  to  both,  it  must  be  ad- 
mitted that  it  is  a  race  in  which  ibe  outside 
creditor  is  unduly  handicapped.  The  parties 
do  not  contend  upon  an  equal  footing;  and 
although  it  is  said  that  the  director  has  only 
an  advantage  which  results  from  his  position, 
and  which  is  known  to  all  who  deal  with  the 
corporation,  yet  no  one  would  say  that  an  or- 
dinary trustee  should  be  entitled  to  an  unequal 
start  with  his  eeitui  by  means  of  information 
received  in  the  discharge  of  his  trust.  If,  then, 
the  director  be  a  trustee,  or  one  who  holds  a 
fiduciary  relation  to  the  creditors  in  case  of  in- 
solvency, he  cannot  take  advantage  of  his  po- 
sition for  his  own  benefit  to  their  loss.  The 
right  %A  the  creditor  does  not  depend  upon 
fraud  orao  fraud,  but  upon  the  fiduciary  rela- 
tion. 

It  is  claimed  by  the  defendants  that  it  was 
agreed  they  should  have  security,  before  the 
company  became  insolvent,  and  that  this  mort- 
gage was  given  pursuant  to  such  agreement. 
We  do  not  think  this  claim  is  supported.  The 
answer  sets  out  that  in  January,  1874,  the 
stockholders  authorized  the  treasurer  to  execute 
a  mortgage  to  secure  certain  directors  who  in- 
dorsed the  notes  of  the  company;  but  nothing 
was  done  under  this  vote.  November  22, 1877, 
the  stockholders  again  voted  a  mortgage  to  se- 
cure the  then  directors  and  indorsers  in  a  sum 
not  exceeding  $80,000;  which  mortgage  was 

?iven,  December  4,  1880,  and  in  order  to  raise 
rom  a  stranger  a  new  loan  of  $16,000  upon 
mortgage  which  was  to  be  a  first  lien  upon  the 
property  of  the  company,  the  directors,  two  of 
whom  i^cre  persons  not  now  directors  or  par- 
ties to  this  suit,  canceled  and  discharged  their 
mortgage  upon  the  agreement  for  new  security 
as  aforesaid.  This  loan  was  increased  in  Jan- 
uary, 1884,  to  $28,000,  and  a  new  mortgage 
given.  It  is  not  shown ,  however,  that  the  com  - 
pany  made  such  an  agreement.  No  vote  of 
the  company  is  recited  or  put  in  evidence. 

The  airectors  had  no  authority  under  the 
by-laws  to  make  such  an  agreement,  and  it 
does  not  appear  what  would  have  been  the 
total  amount  of  indebtedness.  If  the  proceeds 
of  the  new  mortgage  paid  all  the  debts  of  the 
company,  there  was  nothing  due  the  directors, 
and  their  mortgage  was  properly  discharged, 
with  no  occasion  for  such  an  aereement.  If 
they  still  held  debts,  such  debts  may  have 

fone  above  the  limit  placed  in  the  resolution. 
Sut  however  this  may  have  been,  no  mortgage 
was  given  or  demanded  during  a  perioa  of 
about  eight  years. 

In  January,  1884,  the  companv  adopted  by- 
laws which  gave  the  directors  luU  power  to 
mortgage  the  corporate  property;  but  for  more 
than  four  years  after  this  no  demand  for  a 
mortgage  was  made,  nor  did  the  directors  vote 
to  give  one.    In  the  absence  of  an  express 
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agreement,  we  think  the  directors  had  no  right, 
after  they  became  aware  of  the  unprofitable 
and  disastrous  state  of  the  affairs  of  the  com- 
pany, to  appropriate  its  ( ntire  property  to  secure 
themselves.  !But  they  say  the  complainants 
were  not  creditors  whose  rights  they  could  con- 
sider at  the  time  of  the  mortgage.  True,  they 
had  not  reduced  their  claims  to  judgment,  but 
the  claims  existed,  and  the  defendants  had  no- 
tice of  them  by  the  commencement  of  suits. 
As  trustees  for  creditors  we  think  the  directors 
were  as  much  bound  to  care  for  those  who  had 
given  them  notice  of  their  claims  by  suits,  in 
case  they  should  succeed  in  obtaining  judg- 
ments, as  for  those  whose  claims  had  t)een 
already  ascertained.  Their  action  was  taken 
with  full  knowledge  that  these  claims  might 
ripen  into  judgments  entitled  to  payment  from 
th^  property  01  the  company.  We  fail  to  see 
that  it  was  any  less  the  duty  of  the  directors  to 
protect  these  liabilities  of  the  company  than 
those  arising  upon  contracts  which  the  holders 
were  not  prosecuting  to  judgment.  If  it  be 
said  there  is  a  difference,  because  of  a  presump- 
tion that  contracts  are  made  upon  the  trust  and 
confidence  reposed  in  the  directors,  it  may  also 
be  presumed  that,  with  eap»\  trust  and  confi- 
dence in  them,  the  complamants  became  guests 
of  the  hotel,  assuming  that  they  would  not, 
through  negligence,  allow  it  tobecome  dan- 
gerous  to  life  and  health. 

Our  conclusion  18  thai,  in  vieto  ofiheflduciarff 
relation  of  the  direetor$  to  the  creditors  of  the 
company,  they  are  not  entitled  to  priority  owr 
the  'complainants  by  virtue  of  their  mortgage. 


Francis  L.  O'REILLY,  Admr.,  etc., 
NEW  YORK  &  NEW  ENGLAND  R  CO. 

(....CL  I.....) 

!•  The  deelaratlon«  in  an  action,  the  causa 
of  which  accrued  In  a  f  oreisrn  State,  to  recover 
damsflres  for  personal  Injuries  caused  by  defend- 
ant's negligence  and  which  have  resulted  in 
death,  must  allege  the  existence  of  Some  statute 
in  such  State  permitting  the  cause  of  action  to 
survive  the  death  of  the  injured  party. 

8.  Effect  will  not  be  given  to  tbe  provis- 
ions of  a  statute  of  a  foreign  State  im- 
posing a  penal  liability  upon  a  rai&oad  company 
for  negligence  causing  death,  although  such  stat- 
ute also  provides  a  remedy  by  civU  action ;  espe- 
cially if  the  statutes  of  the  State  where  salt  is 

KoTS.— Con/tiet  Off  laws. 

The  statutes  of  another  State  must  be  pleaded  and 
proved  in  an  action  to  recover  damages  for  death 
caused  by  neghgence.  A  party  relying  upon  the 
law  of  another  State  must  plead  it,  and  then  allege 
such  facts  as  bring  the  case  within  the  law.  Bal- 
four V.  Davis,  M  Or.  47.  < 

It  tB  fatally  defective  unless  those  laws,  and  also 
the  facts,  are  set  forth  specifically.  McLeod  v. 
Gonnectiout  ft  P.  B.  B.  Co.  2  New  Bng.  Rep.  707, 68 
y t.  787.  See,  on  this  su bjeot,  the  oases  cited  in  note 
to  Olive  V.  Alabama,  4  L.  R.  A.  83,  86  Ala.  88. 

The  rights  and  Uabilitiee  of  parties  under  local 
laws  do  not  of  necessity  follow  them  into  other 
jurisdictions.  Pierce  v.  Equitable  L.  Assur.  Society, 
i  New  Eng.  Rep.  882, 145  Mass.  56. 

The  right  of  action  given  by  the  statutes  of  one 


See  also  20  L.  K.  A.  861. 
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liTOught  gMatc  a  remedj  in  laoh  caseB  have  no 
pcoal  fdataTCB. 
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ACTION  of  trespass  on  the  case  to  recover 
damafres  for  fatal  persoDal  injuries  to 
plaintiff's  int&ytate  caused  by  defendant's  neg- 
ligeDce.  On  defendant's  demurrers  to  the  dcSS- 
laration.    Ihmvrrers  sustained. 

The  case  and  the  necessary  facts  aufflciently 
appear  in  the  opinion. 

Mewr$,  H.  Eiupene  Bolles*  Richard  H. 
Saltonatall  and  Frank  S.  Amoldf  for  de- 
fendant, in  support  of  the  demurrers: 

In  order  to  maintain  an  action  of  tort  found- 
ed upon  an  iniury  to  person  or  property,  the 
act  which  is  the  cause  of  the  injury  and  the 
foundation  of  the  action  must  at  least  be  ac- 
tionable by  the  law  of  the  place  where  it  is  done. 

DoHsY,  N.  r.  dtlf.E,  B,  Cl?.8NewEng.Rep. 
406, 148  Mass.  801, 808,  804;  LeForeat  v.  2W- 
nan,  117  Mass.  109. 

The  statute  laws  of  Rhode  Island  cannot  cre- 
ate causes  of  action  upon  facts  occurring  with- 
in Massachusetts,  or  fofect  cauaes  of  action  ac- 
cruing therein* 

Ikivis  T.  If.  T.  A  N,  E,  B,  Co,  $upra ; 
Needham  y.  Orand  Trunk  B,  Co.  88  Vt.  294, 
807;  State  y.  PittOmrgh  (StaRCo.45  Md.  4J ; 
mUtford  V.  PUnama  B.  Co.  28  N.  Y.  466:  Wood- 
4ird  ▼.  Michigan  Southern  <b  N.  1.  i2.  Co.  10  Ohio 
8t  121;  MeOarthy  v.  Chicago,  B.L  dP.  B.  Go. 
18  Kan.  46;  Carpenter  v.  Grand  Trunk  B.  Co. 
72  Me.  888;  BL  Cent.  B.  Co.  ▼.  Croffin,  71  HL 
180 ;  Vawter  ▼.  Mo.  Pae,  B.  Co.  84  Mo.  679; 
Bichardeon  y.  N.  T.  Cent.  B.  Co.  98  Mass.  85. 

This  court  cannot  presume  that  the  facts  al- 
leged created  a  cause  of  action  in  favor  of  the 
plaintiff  under  the  laws  of  Massachusetts.  The 
Taws  of  another  State  are  facts,  and  are  required 
to  be  proved  like  any  other  facts. 

Knapp  V.  AbeU,  10  Allen,  496, 488;  Oragin  v. 
Lamidn,  7  Allen,  896;  Ennis  v.  Sfnit7i,  65  U. 
8. 14 How.  426, 427(14 L.  ed.  472);  Com.  v.  Ken- 
ne^,  120  Mass.  887;  Murphy  Y.ColUna,  121  Mass. 
6;  &aie  y.  Pittsburgh  <§  C.  B.  Co.  45  Md.  41; 
Cutler  y.  Wright,  22  N.  Y.  472;  McDonald  y. 
Ma^lory,  77  N.  Y.  646. 

By  the  common  law  an  action-  for  personal 
injuries,  whether  sounding  in  tort  or  contract, 
does  not  survive  to  an  administrator. 

Kearney  v.  Boston  tb  W.  B.  Corp.  9  Gush.  108; 
HnUenbeck  v.  Berkshire  B.  Co.  9  Gush.  480;  Da^ 
vis  v.  N.  T.  <ft  N.  E.  B.  Co,  supra;  Cummings  v. 
Bird,  115  Mass.  846;  JSFeedham  v.  Orand  Trunk 
B.  Co.  supra;  Vittumy.  Oilman,  4S'S.  H.  416; 
Crawley  v.  Panama  B.Ckf,90  Barb.  99;  Murphy 
y.  y.  T.  A  N.  H.  B.  Co.  80  Conn.  188;  Soule  v. 
N. T.  4SfN.H.RCo.24  Conn.  676. 

The  court  must  therefore  presume  that  what- 
ever cause  of  action  plainttff's  intestate  had, 
died  with  her;  and  since  the  declaration  does 


not  set  up  any  Statute  of  Survivorship,  it  dof« 
not  set  forth  facts  showing  that  the  plaintifF 
has  any  cause  of  action  which  can  be  main* 
tained  in  Rhode  Island  or  elsewhere. 

JMmoise  v.if. Y.,L, E.dW. B.  Co, 98 N.  Y. 
877. 

Statutes  of  Survivorship,  so  called,  create 
new  causes  of  action  which  are  similar  to  but 
not  the  same  cause  of  action  as  that  which  died 
with  the  party. 

Datis  V.  N,  T.  A  N.E.B.  Co.  and  Needham 
V.  Orand  Trunk  B.  Co.  supra. 

Where  the  courts  of  one  State,  through  com- 
ity, enforce  causes  of  action  accruing  in  an- 
other State,  they  enforce  those  actions  which 
exist  under  the  general  rules  of  the  common 
law,  and  then  only  when  those  rules  of  the 
common  law  are  in  force,  or  may  be  presumed 
to  be  in  force,  in  both  States. 

Buckles  V.  Ellers,  72  Ind.  226. 

i(/e»0r«.NieholaB9Van  Sljrck  &  Gorman 
for  plaintiff,  eontra. 

Darfee*  Ch.  J.^  delivered  the  opinion  of 
the  court: 

The  declaration  contains  two  counts  which 
are  severally  demurred  to.  The  cause  of  ac- 
tion set  forth  in  the  first  count  is  an  injury  to 
the  plaintiff's  intestate  resulting  from  the  neg- 
ligence of  the  defendant  corporation.  The  in- 
jury was  caused  by  collision  between  a  loco- 
motive with  train  of  cars,  running  op  the 
defendant's  railroad,  and  a  buggy  in  which  the 
intestate  was  driving  along  a  common  high- 
way across  said  railroad  at  grade,  at  a  place 
alleged  to  be  in  the  Commonwealth  of  Mas- 
sachusetts. The  count  alleges  that  the  intes- 
tate was  greatly  injured,  her  limbs  broken,  and 
that  after  much  suffering  she  died.  The  plain- 
tiff sues  for  $80,000  damages.  The  count  is  in 
form  a  count  in  an  action  of  trespass  on  the 
case  at  common  law,  but  it  does  not  allege  that 
the  action  survives  in  Massachusetts  under  any 
law  or  statute  of  that  State,  and  the  defendant 
contends  that,  without  such  afleiTation,  the 
count  is  bad,  since  it  does  not  survive  at  com- 
mon law;  and  if  it  survives  under  any  statute 
of  that  State,  the  existence  of  the  statute  must 
be  pleaded  like  any  other  fact  which  is  essential 
to  the  maintenance  of  the  action,  inasmuch  as 
being  the  statute  of  another  State  the  court  will 
not  take  judicial  notice  of  it. 

We  think  the  point  is  well  taken.  The  cause 
of  action  accrued  in  Massachusetts  under  and 
in  virtue  of  the  law  in  force  there,  and  if  un- 
der the  law  of  that  State  the  action  no  longer 
exists  there,  it  no  longer  exists  here. 

In  Needham  v.  Grand  Trunk  B,  Co.  88  Vt 
294,  the  action  was  case  for  negligence  result- 
ing in  injury  and  subsequent  death  to  the 
plaintiff's  intestate.  The  negligence  and  in- 
Jury  happened  in  New  Hampshire  and  the  ao- 


Stata  cannot  be  enforced  In  a  State  whose  laws 
dco7  or  do  not  give  such  rlerht  of  action,  whether 
the  laws  of  the  latter  State  affect  the  right  or  only 
the  remedy.  Texas  ft  P.  B.  Oo.  v.  Biohards,  68  Tex. 
«&. 

A  cause  of  action  given  by  the  statute  of  one 
State  may  be  enforced  by  the  courts  of  another 
State,  where  the  statutes  of  the  latter  give  a  tike 
right  under  the  same  faots.   TWd. 

Bights  wWcfa  have  aoomed  under  ttie  laws  of  a 

suaA. 


foreign  State  are  treated  as  valid  rights  everywhere, 
whether  they  are  of  common-law  or  statutory 
origin.  Bums  v.  G  rand  Bapids  &  I.  B.  Co.  12  West. 
Bep.  688, 118  Ind.  100. 

To  maintain  an  action  of  tort  for  wrongfully 
OBuaing  the  death  of  the  person  injured,  the  wrong 
which  caused  the  injury  must  be  actionable  by  the 
laws  of  the  place  where  It  was  committed,  if  not 
also  by  the  laws  of  the  place  where  redress  is  sought. 
Ibid. 
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tion  was  brought  in  Vermont  One  question 
was  whether  the  action  for  the  suffering  en- 
dured by  the  intestate  prior  to  his  death  would 
survive  in  Vermont  under  the  Statute  of  Sur- 
vivorship of  that  Btate,  there  beine  no  statute 
under  which  it  would  survive  in  ]^ew  Hamp- 
shire. The  court  held  that  it  would  not.  "It 
is  conceded/'  says  the  court,  "that  the  injury 
was  received  in  the  State  of  New  Hampshire, 
consequently  the  cause  of  action  accrued  in 
that  Stale.  By  the  common  law,  the  cause  of 
action  which  accrued  to  the  intestate  in  that 
State  is  extinguished  by  his  death.  By  the 
law  of  that  State  no  right  exists  in  the  personal 
representatives  to  recover  for  such  injury,  and 
if  this  action  can  be  maintained  under  the  pro- 
visions of  the  Act  of  1847.  or  1849,  it  must  be 
upon  the  ground  that  our  statutes  have  an 
extraterritorial  force.  The  fact  that  the  intes- 
tate was  a  citizen  of  this  State  at  the  time  of 
the  injury  is  entirely  immaterial  in  the  decision 
of  this  question.  A  general  or  public  Act  is 
a  universal  rule  that  regards  the  whole  com- 
munity, but  its  operation  is  limited  to  the  State 
by  which  it  was  enacted.  ...  A  cause  of  ac- 
tion which  by  the  rules  of  the  common  law  is 
extinguished  by  the  death  of  the  party  is  by 
such  death  fully  discharged,  unless  it  survives 
by  force  of  some  statute  law  of  the  State  where 
it  accrued." 

And  so  in  Daotf  ▼.  New  York  AN.E.R,  Co, 
143  Mass.  bOl,  8  New  Eng.  Rep.  408.  58  Am. 
Itep.  188,  the  plaintiff's  intestate,  a  citizen  of 
Massachusetts,  received  an  Injury  while  travel- 
ing in  Connecticut  as  a  passenger  on  the  defend- 
ant's railroad,  from  which  she  subsequently 
died,  the  charge  being  that  the  iojury  resulted 
from  the  defendant's  negligence.  There  was 
no  statute  in  Connecticut  under  which  the 
common-law  action  for  such  an  injury  sur- 
vived. The  plaintiff  sued,  as  administrator  of 
the  deceased,  in  Massachusetts  in  a  common- 
law  action,  claiming  that  the  cause  of  action 
might  be  held  to  have  survived  under  the  Mas- 
sachusetts Statute  of  Survivorship,  notwith- 
standing it  had  ceased  to  exist  in  Connecticut; 
but  the  court  held  that  it  was  for  the  State 
where  the  injury  was  received  to  say  what 
should  be  the  liability  for  it,  and  that,  conse- 
quently, as  the  liability  at  common  law  had 
come  to  an  end  in  Connecticut  by  the  death  of 
the  injured  party,  it  could  not  survive  in  Mas- 
sachusetts, the  Massachusetts  statute  having 
no  force  beyond  its  own  boundaries.  These 
two  cases  are  precisely  in  point  except  that  in 
them  it  appeared  as  a  proved  or  admitted  fact 
that  there  was  no  survivorship  of  the  causes  of 
action  in  the  States  where  they  occurred.  Le 
Forest  v.  Tolman,  117  Mass.  109,  19  Am.  Rep. 
400\WhitfordY,  Panama  B.  Co,  28  N.  Y.  465. 
8  Bosw.  67;  Orowley  v.  Panama  R,  Go.  80  Barb. 
99;  McCarthy  v.  Chicago,  R  I.  d  P,  R  Co,  18 
Ean.  46. 

It  is  not  strict  right,  but  comity,  which  en- 
ables a  person  who  has  been  tortiously  injured 
in  one  Htnte  to  sue  for  damages  for  the  injury 
in  another:  and  of  course  after  the  cause  of 
action  has  become  extinct  where  it  accrued,  it 
cannot,  as  a  mere  matter  of  comity,  survive 
elsewhere. 

The  defendant  urges  that  it  is  to  be  presumed 
that  the  law  of  Massachusetts  is  the  same  as 
the  law  of  Rhode  Island  until  the  contrary  is 
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shown.  The  older  States  of  the  Union  were 
settled  hj  English  colonists  who  brought  with 
them  their  heritage  of  English  common  law,  as 
it  had  been  modlBed  and  improved  by  English 
statutes,  and  therefore  it  is  that  the  courts  of 
any  one  of  these  States,  in  cases  which  call  for 
the  application  of  the  law  of  any  other  of  them, 
may  reasonably  presume,  and  do  presume,  that 
the  common  law,  as  it  prevails  in  such  other 
State,  is  the  same  as  it  is  in  their  own,  and  also 
extend  the  presumption  to  the  newer  States 
which  are  offshoots  from  them.  But  in  regard 
to  the  statute  law  of  the  States  there  is  no  basis 
for  any  such  presumption;  for,  as  is  well 
known,  the  statutes  of  the  several  States  are 
enacted  by  the  Legislatures  of  the  several  States 
to  suit  themselves,  each  consulting  only  its  own 
policy,  interest  or  necessities,  and  must  there- 
rore  from  the  nature  of  things  be  different  in 
the  different  States,  except  when  occasionally 
one  State  copies  from  another,  however  much 
similar  circumstances  may  lead  to  similar  leg- 
islation. The  distinction  thus  pointed  out, 
though  it  has  been  sometimes  overlooked,  is 
recognized  in  the  better  considered  cases,  which 
hold,  and  we  think  rightly,  that  the  presump- 
tion above  stated,  in  respect  to  the  common 
law,  does  not  extend  to  the  statute  law  of  the 
States.  It  follows  that  we  cannot  presume 
that  there  is  in  Massachusetts,  as  there  is  in 
this  State,  a  Statute  of  Survivorship,  under 
which  the  cause  of  action  declared  on  in  the 
first  count  survives;  and  also,  inasmuch  as  the 
existence  of  such  a  statute  in  Massachusetts  is 
essential  to  the  maintenance  of  the  action,  that 
the  count  is  bad  in  not  alleging  the  existence 
of  Siuch  a  statute.  DebevoUe  v.  New  York,  L, 
E,  cfc  W,  B,  Co,  98  N.  Y.  877. 50  Am.  Rep.  683; 
McDonald  v.  MaUary,  77  N.  Y  646,  88  Am. 
Rep.  664;  Cutler  v.  Wright,  22  N.  Y.  473;  State 
V.  Pittebiirgh  it  C.  R.  Co,  45  Md.  41 ;  Murphy  v. 
Collins,  121  Mass.  6;  Morriseey  v.  Wiggins  Ferry 
Co,  47  Mo.  521,  525;  Pdffrey  v.  Portland,  8.  i 
P,  R,  Ch.4  Allen,  55. 

The  demurrer  to  the  first  count  is  sustained. 

The  second  count  is  designed  to  subject  the 
defendant  corporation  to  liability  under  a  stat- 
ute of  Massachusetts.  Mass.  Pub.  Stat  chap. 
112,  g§  168,  212,  218.  The  count  is  defective 
in  some  particulars,  but  counsel,  waiving  these 
defects  for  the  present,  have  asked  us  to  decide 
whether  the  action  is  maintainable  in  this  State. 

The  liabilitv  is  imposed  by  section  218.  That 
section  provides  that  if  a  person  is  injured  by 
collision  with  the  engines  or  cars  of  a  railroad 
corporation  at  a  cra<tsing,  such  as  is  described 
in  section  168,  and  it  appears  that  it  neglected  to 
give  the  signals  required  by  section  168,and  that 
such  neglect  contributed  to  the  injury,  the  cor- 
poration shall  be  liable,  in  case  the  life  of  the 
person  so  injured  is  lost,  to  damages  recover- 
able by  the  executor  or  administrator  of  the 
deceased,  in  an  action  of  tort,  as  provided  in 
section  212,  unless  it  is  shown  that  in  addition 
to  a  mere  want  of  ordinary  care,  the  person 
injured  was  at  the  time  of  the  collision  guilty 
of  gross  and  willful  negligence,  or  was  acting 
in  violation  of  law,  and  that  such  gross  and 
willful  negligence  or  unlawful  act  contributed 
to  the  injuiT. 

Section  2i2  subjects  railroad  corporations  to 
liability  where,  by  reason  of  their  carelessness, 
the  life  of  a  passenger  or  of  a  person  being  in 
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the  exercise  of  due  dfligenoe  and  not  a  passen- 
ger or  in  their  employment  is  lost.  The  provis- 
ion for  such  case  is  that  the  offending  qprpora- 
tion  may  be  punished  by  fine  or  indictment,  or 
sued  for  damages  in  an  action  of  tort,  the  fine 
imposed  or  the  damages  recovered,  according 
as  one  or  the  other  remedy  is  pursued,  to  be 
not  less  than  $500  nor  more  than  $5,000,  the 
damages,  in  case  the  corporation  is  civilly  pros- 
ecuted, "to  be  assessed  wilh  reference  to  the 
degree  of  culpability  of  the  corporation  or  of 
its  servants  or  agents."  The  fine  is  to  be  paid 
"to  the  executor  or  administrator  for  the  use 
of  the  widow  and  children  of  the  deceased  in 
equal  moieties;  or,  if  there  are  no  children,  to 
the  use  of  the  widow,  or  if  no  widow,  to  the 
use  of  the  next  of  kin;"  and  in  case  of  a 
dvil  action,  which  is  to  be  brought  by  the  exec* 
utor  or  administrator,  the  damages  recovered 
are  to  go  in  the  same  manner.  The  remedy, 
whether  criminal  or  civil,  is  to  be  prosecuted 
within  a  year  after  the  injury. 

The  requirement  of  section  163  is,  that  every 
locomotive  shall  be  furnished  with  a  bell  and 
steam  whistle,  and  that  the  bdl  shall  be  rung 
or  the  whistle  sounded  at  the  distance  of  at 
least  eighty  rods  from  every  grade  crossing, 
and  be  kept  ringing  or  sounding,  continuously 
or  alternately,  until  the  engine  has  passed. 
The  claim  is  that  the  injury  to  the  intestate  re- 
sulted fiom  an  omission  to  ring  the  bell  or 
sound  the  whistle  as  required.  It  will  be  seen 
that  the  statute  creates  an  entirely  new  cause  of 
acti<«i,  giving  the  executor  or  administrator 
of  the  deceased  power  to  prosecute  it;  not  how- 
ever in  his  representative  capacity,  since  he  is 
empowered  to  prosecute,  not  for  the  benefit  of 
the  estate,  but  for  the  use  of  certain  designated 
persons.  The  question  is  whether  an  executor 
or  administrator,  appointed  in  Rhode  Island, 
shall  be  taken  to  have  the  right  to  prosecute 
the  action  in  the  courts  of  Rhode  Island. 
Similar  questions,  arising  under  somewhat 
similar  statutes,  have  been  differently  decided 
by  different  tribunals. 

The  following  cases  hold  that  such  an  action 
is  not  maintainable  out  of  the  State  by  which 
it  is  authorized:  Bu^rdton  v.  JVetr  Tark  Cent. 
B,  Go.  its  Mass.  85;  Woodard  v.  Michigan  South- 
em  dt  N,  L  R,  Go,  10  Ohio  St.  121;  Taylor  v. 
Pennsylvania  Co.  78  Ky.  348,  39  Am.  Rep.  244; 
McCarthy  v.  Cliieago,  k.  1,  d  P,  B,  Co,  18  Kan. 
46,  26  Am.  Rep.  742;  Vawter  v.  MisMuri  Pac, 
B.  Co.  84  Mo.  o79.  See  also  Anderson  v.  Mil- 
wauJcee  A  8i.  P.  R  Co.  37  Wis.  321;  Pickering 
v.  Fisk,  6  Vt.  102;  Sullivan  County  Probnts 
Judge  V.  Bibbard,  44  Yt.  597,  8  Am.  Rep.  396; 
Biinois  Cent.  B.  Co.  v.  Cragin,  71  HI.  177. 

The  following  cases  allow  such  an  action: 
Denniek  v.  Central  R.  Co.  103  U.  8.  11  [26  L. 
ed.  439];  Leonard  v.  Columbia  Steam  Nav.  Co. 


84  N.  Y.  48,  38  Am.  Rep.  '491;  Stoeekman  v. 
Terre  HauU  d  I.  R.  Co.  15  Mo.  App.  503. 

The  ground  of  decision  in  the  two  last-named 
cases  is,  that  the  cause  of  action  accrued  under 
a  statute  which,  notwithstanding  some  minor 
differences,  was  substantially  the  same  as  a 
statute  of  the  State  in  which  the  action  waa 
brought. 

The  decision  in  Denniek  v.  Central  R.  Co, 
rests  on  that  and  more  general  grounds  of 
comitv.  The  liability  in  question  in  each  of 
said  three  cases,  however,  was  remedial,  not 
penal,  the  rule  of  liability  bein^  no  more  ex- 
acting than  it  would  have  been  m  favor  of  the 
deceased  if  he  had  survived,  and  the  damages 
recoverable  being  recoverable  as  compensa- 
tion. 

We  have  in  this  State  a  statute  subjecting 
railroad  corporations  to  liability  for  negligence 
resulting  in  death  (Pub.  Stat  R  1.  cluin. 
204,  §§  15-18),  but  it  differs  materially  from 
the  Massachusetts  statute  especially  in  that 
it  has  none  of  the  penal  features  of  that 
statute.  For  this  reason  we  do  not  think  it 
necessary  to  decide  which  of  the  two  sets  of 
cases  above  cited  lays  down  the  true  doctrine; 
for  it  seems  to  be  well  settled  that  each  of  the 
States  will  be  left  by  the  others  solely  to  itself 
to  give  effect  to  its  penal  legislation.  Com.  v. 
Oreen,  17  Mass.  615,  540;  Hunt  v.  Pwiondl,  9 
Vt.  411,  417;  Seoville  v.  Canfidd,  14  Johns.  888; 
Brigham  v.  Claflin,  31  Wis.  607,  616,  11  Am. 
Rep.  623;  First  Nat,  Bank  of  Plymouth  v. 
Price,  ^  Md.  ^B6;Hal»ey  v.  McLean,  12  Allen, 
438;  berriekson  v.  Smit/t,  27  N.  J.  L.  lOQiBird 
V.  Hayden,  2  Abb.Pr.  N.  S.  61. 

That  the  liability  imposed  by  the  Ma^achu* 
setts  statute  is  penal  is  very  clear.  The  dam- 
ages, as  we  construe  the  provision,  are  directed 
**to  be  assessed  with  reference  to  the  degree  of 
culpability  of  the  corporation  or  of  its  servants 
or  agents,"  and  to  the  amount  of  at  least  $500. 
These  directions  clearly  show  a  positive  pur- 
pose. So  likewise,  confirmatorily  at  least,  does 
the  direction  that  the  recovery  shall  not  be  pre- 
vented by  contributory  negligence  unless  it  be 
froes  or  willful.  One  of  the  remedies  given 
y  section  212  is  an  indictment,  the  fine  pre- 
scribed in  case  of  conviction  being  not  less 
than  $500  nor  more  than  $5,000.  The  same 
remedy  is  given  by  section  213  if  the  injury  be 
mortal.  It  would  seem  that  where  death"^  en- 
sues there  is  provision  only  for  a  civil  action, 
but  the  provision  is  part  and  parcel  of  legisla- 
tion which  has  its  penal  purpose  thus  clearly 
stamped  upon  it. 

Our  conclusion  is  that  an  action  founded  on 
said  provision  is  not  maintainable  in  this  State, 
and  that  the  demurrer  to  the  second  count  must 
be  sustained. 

Demurrers  euetained* 
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The  Mr  Talne  of  the  stock  of  »  eorpo- 
nmon  within  the  meaning  of  its  charter  au- 
thoriziiiv  tt  to  borrow  money  "not  exceeding  one 
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half  of  the  par  value  of  the  capital  stock*^  means 
tho  actual  amount  of  capital  paid  in,  and  not  the 
nominal  or  authorized  capital,  where  subscrip- 
tions for  the  full  amount  of  stock  have  been 
made,but  only  part  of  the  face  value  of  each  share 
actually  paid  in. 

(October  7,  ISSOJ 
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APPEAL  from  a  decree  of  the  Court  of  Com- 
moa  Pleas  of  Dauphin  County.    Afirmed, 
Tbe  facts  are  stated  in  the  opinion. 
Mr,  Williani  C.  Hannis  for  appellant 
Mesnv,  William  S.  Kirkpatriek,  ^%- 
Oen.,  and  John    F.    Sanderson*  Deputy 
AUyGen.,  for  the  Commonwealth. 

Wiliiamst  J,,  delivered  the  opinion  of  the 
court: 

The  Lehigh  Avenue  Railw/iy  Company  was 
incorporated  hy  the  Act  of  December  18, 1878, 
with  an  authorized  capital  of  $1,000,000,  di- 
vided into  shares  of  $50  each.  The  shares 
have  been  subscribed  for  and  the  first  payment 
of  $5  per  share  "psdd  on  them,*makiDga  total 
of  $100,000  actually  paid.  Upon  this  amount 
of  money  the  business  of  the  corporation  was 
entered  upon,  and  nothing  further  has  been 
collected  upon  the  subscription  to  the  capital 
stock. 

In  1888  tlie  company,  being  in  need  of  more 
money,  decided  to  issue  its  bonds  secured  by 
a  mortgage  on  its  property  and  franchises  for 
$250,000.  This  bill  was  filed  by  the  Attorney- 
General  to  restrain  the  issuing  of  the  proposed 
bonds,  on  the  ground  that  section  7  of  article 
16  of  the  Constitution,  and  the  Act  of  May  7, 
1887,  forbade  it.  The  company  denies  that  the 
Act  of  1887,  or  the  provision  of  the  Constitu- 
tion which  it  is  intended  to  carry  into  execu- 
tion, is  applicable,  and  alleges  that  it  has  a 
right  to  issue  the  bonds  under  its  own  charter, 
the  Act  of  incorporation.  Two  questions  are 
thus  routed: 

1.  Is  the  Railway  Company  authorized  by  the 
Act  of  incorporation  to  issue  the  bonds  pro- 
posed? 

2.  If  so  authorized,  do  the  Act  of  1887  and 
the  constitutional  provision  take  away  the  au- 
thority so  conferred? 

Tbe  Act  of  incorporation  provides,  in  section 
8,  that  "tbe  said  company  shall  have  the  power 
and  authority  to  borrow  money  in  any  sum  or 
sums  not  exceeding  in  amount  one  half  ot  the 
par  value  of  the  capital  stock."  The  10th  sec- 1 
tion  provides  that  "the  said  company  shall  pav  ! 
annually  into  the  treasury  of  the  City  of  Phil- 
adelphia, for  the  use  of  said  city,  whenever  the 
dividends  declared  by  said  company  shall  ex- 
ceed six  per  centum  per  annum  on  the  par  value 
of  the  capital  stock  thereof,  a  tax  of  six  per 
cent  on  such  excess." 

The  first  question  presented  is,  What  is  the 
meaning  of  the  words  "par  value  of  the  capi- 
tal stock,"  as  used  in  the  Act  of  incorporation? 
The  company  contends  that  the  par  value  of 
its  stock  is  $1,000,000,  the  amount  of  its  au- 
thorized capital  The  Attorney-General  main- 
tains that  the  par  value  is  $100,000,  the  amount 
of  capital  actually  contributed,  as  shown  by 
the  company's  books,  and  that  the  right  to  is- 
sue bonds  is  limited  to  one  half  that  amount  by 
the  Act  of  incorporation.  The  words  "stock^* 
and  "capital  stock"  may  be  defined  as  meaning 
the  fund  or  property  belonging  to  a  firm  or  cor- 
poration and  used  to  carry  on  its  business. 
This  is  contributed  bv  those  who  embark  in  the 
business.  The  articles  of  co-partnership  or  the 
charter  of  tbe  corporation  ^x  the  maximum 
amount  of  stock  that  may  be  issued,  and  this 
may  properly  be  spoken  of  as  tbe  proposed  or 
authorized  capital  of  the  company.    Where  an 
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organization  is  effected  subscriptions  are  made 
to  the  stock  by  which  the  subscribers  agree  to 
take  and  pay  lor  certain  sums  or  shares  each. 
The  total  amount  of  stock  thus  taken  consti- 
tutes the  subscribed  capital  of  the  company. 
Some  of  these  subscriptions  may  not  be  paid, 
and  may  be  uncollectible,  but  when  the  amount 
subscrioed  or  caUed  for  upon  subscriptions  has 
been  collected  so  far  as  col  lection  is  practicable, 
tbe  amount  so  gathered  into  the  treasury  con- 
stitutes the  actual  capital  on  which  the  busi- 
ness is  undertaken.  The  amount  paid  by  each 
subscriber  measures  his  relative  interest  m  the 
whole.  As  between  himself  and  Uie  corpora- 
tion or  his  fellow  subscribers,  or  the  public,  his 
share  of  the  whole  stock  is  fixed  by  tne  propor- 
tion which  his  actual  contribution  bears  to  the 
entire  amount  contributed  by  all  who  are  asso- 
ciated in  the  enterprise.  If  after  the  payment 
of  one  installment  on  his  subscription  a  sub- 
scriber sells  and  assigns  his  stock,  his  assignee 
stands  squarely  in  the  shoes  of  his  assignor,  and 
takes  no  ^eater  interest  than  was  actually 
vested  in  his  assignor  at  the  date  of  the  assign- 
ment. 

The  General  Railroad  Law  of  1849  provides 
that  he  to  whom  shares  of  stock  are  assigned 
shall  take  them  "subject  to  all  the  liabiluiee, 
conditions  and  penalties  incident  thereto,  in  the 
same  manner  as  the  original  subscriber  would 
have  been;  provided,  that  no  certificate  shall 
be  transferred  so  long  as  the  holder  thereof  is 
indebted  to  said  company,  unless  the  board  of 
directors  shall  consent  thereto;  and  provided, 
that  no  such  transfer  of  stock  shall  have  the 
effect  of  discharging  any  liabilities  or  penal- 
ties theretofore  incurred  by  the  owner  thereof." 
In  accordance  with  this  provision  it  was  held 
in  PiUsburgJi  dft  O,  R,  Co.  v.  Clarke,  29  Pa.  146; 
that  the  liability  of  the  subscriber  to  pay  "for 
the  amount  of  stock  subscribed  is  an  indebted- 
ness within  the  meaning  of  the  Act,  although 
the  installments  have  not  been  called  in  at  tne 
time  of  the  transfer.  It  is  debiiuin  in  prwienti, 
9olvencfum  in  futuro,"  It  is  clear,  therefore, 
that  as  between  the  assignor  and  assignee  of 
shares  the  assignment  passes  only  the  actual 
interest  of  the  assignor  as  measured  by  what 
he  has  psid,  and  that  the  assignee  takes  sub- 
ject to  aU  unpaid  installments,  whether  called 
at  the  time  of  his  purchase  or  not. 

Does  the  corporation  stand  on  better  ground 
than  its  members?  It  claims  the  right  to  issue 
bonds  because  of  its  stock.  We  must  inquire, 
therefore,  first.  What  is  the  amount  of  its  stock? 
and  next.  What  is  tbe  par  value  of  a  share  of 
that  stock?  We  think  the  first  of  these  ques- 
tions is,  in  the  light  of  the  facts  of  this  case, 
answered  by  repeated  decisions  of  this  court. 
Whether  it  be  for  the  purpose  of  adjusting  and 
paying  dividends  to  stockholders,  or  of  regulat- 
mg  the  amount  of  taxes  due  to  municif^ities 
having  the  right  and  power  to  tax,  the  amount 
of  stock  actually  paid  is  the  capital  stock  of 
the  company.  dUzens  P(u$,  R.  Co,  v.  PMla- 
ddphia,  49  Pa.  251. 

Neither  the  cost  of  the  road,  nor  tbe  author- 
ized capital  can  be  made  the  basis  of  dividends 
or  of  taxation;  but  these  must  rest  on  the 
amount  of  capital  stock  actually  paid  in.  8e^ 
ond  d  Third  street  Fobs.  R.  Cb.  v.  PhilaOel' 
phia,  51  Pa.  465;  Philadelphia  v.  Philaddpbia 
dkG,  F.  Pass,  R.   Co.  52  Pa.  177;   BWtoW- 
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vhia  ▼.  Bidge  Avenue  Pass.  R,  Oo.  102  Pa. 
190. 

The  colnpany  appellant  proposes  to  exercise 
a  power,  and  incur  a  liability,  upon  the  basis 
of  its  capital  stock,  and  for  this  purpose,  as  for 
purposes  of  taxation  or  payment  of  dividends. 
Its  rights  must  be  measured,  not  by  the  nomi- 
nal or  authorized  capital,  but  by  the  actual 
amount  of  capital  paid  in.  The  issuing  of  cer- 
tificates of  stock  to  the  subscribers  does  not  add 
to  the  common  stock  in  the  treasury  or  busi- 
ness of  the  corporation,  nor  does  it  increase  the 
interest  of  the  individual  stockholder.  He 
takes  his  certificate  when  issued  subject  to  all 
the  unpaid  installments  of  the  subscription  and 
the  terms  and  conditions  on  which  the  subscrip- 
tion was  made.  Its  value  to  him  as  between 
him  and  the  corporation  is  what  he  has  paid 
upon  it,  no  more,  no  less. 

That  value  may  be  increased  or  diminished 
in  a  commercial  sense  by  the  success  o^  the 
badness,  the  ability  of  the  management,  or 
other  similar  considerations,  and  such  increase 
or  decrease  makes  the  market  value  greater  or 
leas  than  the  amount  he  has  paid  upon  it,  as 
the  case  may  be;  but  as  between  himself  and 
the  corporation,  or  his  fellow  stockholders,  the 
consideration  of  market  value  has  no  place. 
He  must  pay  his  subscription  as  calls  are  made, 
whether  the  venture  prospers  or  fails.  If  the 
value  of  the  stock  is  measured  by  what  has 
been  paid  upon  it,  is  the  "par  value  measured 
in  the  same  manner  when  the  right  of  the  cor- 
poration to  do  a  given  act  is  to  l^  settled? 

The  par  value  of  the  stock  of  this  corporation 
for  purposes  of  taxation  or  payments  of  divi- 
dends is,  as  we  have  already  seen,  the  amount 
actually  paid  upon  it,  or  |100,000.  This  is 
well  settled  by  the  cases  we  have  cited,  which 
held  that  for  the  purposes  enumerated  the  par 
value  has  no  necessary  relation  to  either  the 
authorized  or  the  market  values,  but  is  fixed  by 
the  amount  actually  paid,  and  is  the  equivalent 
or  i>ar  of  the  value  of  the  shares  as  shown  by 
the  stock  account.  The  issuing  of  certificates 
does  not  affect  o«r  question.  If  issued  they 
cannot  increase  the  money  in  the  tieasury  or 
confer  any  independent  nght  on  the  stock- 
holder. Thev  simply  affora  evidence  of  the 
extent  of  his  interest  m  a  more  convenient  form 
than  the  books  of  the  company  furnish,  but 
leave  him  subject  to  all  the  liabilities  resting  on 
him  before  they  came  into  his  hands.  We  see 
no  good  reason  for  distinguishing  this  case 
from  the  esses  cited  above,  but  regard  it  as 
aubstantiall^  ruled  by  them. 

The  Lehigh  Avenue  Railway  Company  has 
received  just  $100,000  from  the  subscribers  to 
its  stock.  So  far  as  the  paper  books  advise  us, 
ibis  is  all  it  has  ever  ask^  for  in  the  more  than 
fifteen  years  of  its  corporate  life,  and  all  it  ex- 
pects to  receive.  The  other  $900,000  of  author- 
ized capital  are  uncalled  and  unpaid.  The  par 
value  of  all  its  shares  taken  together  is  $100,- 
000,  because  that  is  the  sum  paid  upon  them, 
— the  value  they  represent.  The  par  value  of 
each  share  is  fixed  in  like  manner.  Its  value 
is  the  equal  or  par  of  the  corporate  capital  it 
represents,  which  is  the  amount  paid  upon  it 
by  the  subscriber  or  applied  to  it  out  of  the 
earnings  of  the  corporation. 

It  is  argued  that  nominal  value  and  par  value 
are  synonymous  terms  in  tlie  commercial  vo- 
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cabulary,  and  that  the  par  value  of  the  stock 
of  this  company  is  $1,000,000,  because  that  is 
the  amount  of  its  nominal  or  authorized  capi- 
tal. If  this  is  so,  the  par  value  has  not  been 
affected  by  the  payment  of  calls  upon  the  sub- 
scriptions heretofore  and  will  not  be  hereafter, 
tbouf'-h  the  entire  amount  su Inscribed  be  actual- 
ly paid  to  the  treasurer.  Whether  the  amount 
paid  in  is  10  per  cent,  or  60  or  100  per  cent  of 
the  authorized  capital,  the  par  value  must,  ac- 
cording to  this  doctrine,  remain  the  same.  This 
overlooks  the  meaning  of  the  word  "value" 
and  the  basis  on  which  the  idea  of  value  rests. 
The  par  value  of  a  treasury  note  or  bank  bill 
is  the  sum  named  on  its  face,  because  the  hold- 
er can  demand  and  is  entitled  to  receive  that 
sum  for  it  from  the  government  or  the  bank  by 
which  it  was  issued.  The  same  thing  is  true 
of  notes,  bonds  and  negotiable  instruments  of 
all  sorts.  The  maker  cannot  deny  that  he  is 
indebted  as  he  has  represented  in  his  note  or 
bond,  nor  refuse  to  pay  the  exact  sum  he  has 
promised.  In  these  cases  the  nominal  value 
and  the  par  value  are,  prima  facie,  the  same. 
The  par  value  of  a  treasury  note  for  $1  is  $1, 
because  that  sum  in  coin  can  be  had  for  it. 
When  it  cannot  be  so  exchanged  it  is  said  to  be 
below  par,  because  it  is  not  r^eemed  at  a  price 
which  is  the  par,  or  equal  of  the  promise  on  its 
face.  But  a  certificate  of  stock  in  a  railroad 
company  is  not  a  negotiable  instrument  in  either 
a  legal  or  commercial  sense.  It  stands  in  the 
hancls  of  the  subscribers,  for  so  much,  and  no 
more,  than  the  amount  actually  paid  upon  it. 
In  the  hands  of  its  transferee  it  stands  for  no 
more,  but  is  held,  under  the  express  provisions 
of  the  General  Railroad  Law,  subject  to  the  bal- 
ance due  upon  the  subscription,  and  all  liens, 
penalties,  etc.,  to  which  it  was  subject  in  the 
hands  of  the  subscriber.  Neither  the  seller 
nor  the  buyer  can  secure  any  greater  interest  as 
a  holder  of  the  stock  than  tne  Sum  actually 
paid  entitles  him  to.  Future  calls  must  be  paid 
as  they  are  demanded,  and  the  possession  oi  the 
certificate  is  no  defense  against  them.  How, 
then,  is  the  equivalent,  the  par  in  value  of  the 
stock  in  the  hands  of  the  holder,  to  be  ascer- 
tain^ at  any  given  time?  Very  clearly  by  the 
books  of  the  company,  which  show  for  what 
value  it  stands,  what  value  it  represents  at  that 
time.  If  but  $5  have  been  paid  on  the  share, 
such  share  is  subject  to  be  called  on  for  the  re- 
maining $45,  if,  as  in  this  case,  the  nominal 
value  or  the  share  is  $50,  and  the  par  value  of 
such  share  is  a  sum  which  is  equal  to,  or  the 
par  of,  the  value  it  represents,  the  $5  actually 
paid  into  the  treasury.  It  is  clear  that  the  cer- 
tificate stands  for  no  more  than  this  to  the 
holder,  for  he  remains  liable  to  be  called  on  for 
the  remaining  $45.  It  stands  for  no  more  to 
the  corporation,  because  it  may  compel  pay- 
ment of  the  sum  standing  due  on  the  subscrip- 
tion, notwithstanding  the  certificate.  When 
another  call  has  been  made  and  collected  the 
capital  of  the  corporation  will  have  been  doub- 
led. It  wiU  have  $2  to  employ  in  its  business 
where  it  now  has  $1,  and  the  par  value  of  each 
share  will  have  advanced  to  $10,  the  exact  equal 
or  par  of  what  the  share  represents.  When  the 
whole  amount  subscribed  shall  have  been  paid, 
the  capital  of  the  company  wiU  be  $1,000,000. 
Its  stock  will  represent  its  actual  capital,  and 
each  share  will  have  a  par  value  equal  to  its 
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nominal  value.  The  authorized  or  Dominal 
Talue  of  the  stock  has  remained  the  same  from 
the  beginning,  viz.,  $1,000,000.  The  equiva- 
lent or  par  vdue  of  the  stock  has  advanced  as 
the  calls  have  been  paid,  so  as  always  to  be  the 
exact  equivalent  of  the  value  received  from  the 
subscriptions  made  to  it.  The  market  value 
has  risen  or  fallen  according  to  the  estimate 
placed  by  the  commercial  world  on  the  value 
of  the  business  in  which  the  corporation  is  eu- 
gaged,  the  ability  of  its  management  and  the 
prosperity  of  its  affairs. 

We  agree  fully  with  the  learned  judge  of  the 
court  below  that  the  caae  as  presented  on  bill 
and  answer  raises  no  question  under  the  Act 
of  1887,  or  that  provision  of  the  Constitution 
■which  it  was  intended  to  enforce.  The  only 
question  is  whether  the  Act  of  incorporation 
on  which  the  company  rests  its  right  to  make 
the  mortgage  and  issue  the  bonds,  and  which 
is  thus  brought  to  our  attention,  does  confer 
the  authority  which  it  Is  proposed  to  exercise. 
We  think  it  does  not.  The  company  may  issue 
its  bonds  under  the  Act  of  incorporation  for  an 
amount  equal  to  one  half  of  the  par  value  of 
its  stock,  or  $50,000,  and  no  more,  as  the  par 
or  equivalent  value  of  the  stock  is  shown  by 
the  books  of  the  corporation  to  be  at  this  time. 
It  appears  by  the  bill  and  answer  that  the  stock 
is  not  paid  up;  that  no  profits  have  been  applied 
to  it,  and  that  nothing  has  been  paid  upon  it 
except  $5  per  share.  This  is  all  the  corpora- 
tion has,  and  for  that  reason  it  is  all  that  its 
stock  can  represent.  Its  aggregate  value  is 
equal  to  the  aggre^te  of  the  sum  received,  or 
$100,000,  and  the  value  of  each  share  is  equal 
to  the  sum  it  stands  for  to  the  company  and 
the  stockholder,  which  is  $5.  This  is  the  value, 
or  common  stock,  of  which  the  certificates  are 
the  equal,  equivalent  or  par.  The  industry  of 
the  learned  gentleman  who  represents  the  ap- 
pellant has  enabled  him  to  place  before  us  ex- 
^  tracts  from  a  large  number  of  Acts  of  Assem- 
bly in  which  the  words  **par  value"  occur,  for 
the  purpose  of  showing  that  they  have  received 
a  legislative  construction  in  accordance  with 
the  views  presented  by  him  in  his  argument. 
But  these  extracts  do  not  show  a  uniform  use 
of  the  words,  as  will  be  seen  by  an  examination 
of  some  of  them. 

The  Act  of  January  81,  1878,  P.  L.  110.  pro- 
vides, that  "no  certificate  of  stock  shall  be  is- 
sued by  said  association  until  the  full  amount 
of  the  par  value  of  the  same  shall  be  paid  in 
cash."  Here  the  nominal  and  par  values  are 
confused,  and  the  draughtsman  evidently  re- 
ganl^  them  as  one  and  the  same.  But  there 
could  be  no  par  value  in  the  stock  in  advance 
of  organization  and  payment  of  something  up- 
on it,  for  there  was  nothing  whatever  in  the 
hands  or  treasury  of  the  corporation  to  be  rep- 
resented by  it  The  object  of  the  provision 
^was  to  require  payment  m  full  before  certifi- 


cates should  issue,  so  that  when  issued  the  par 
value  should  be  equal  to  the  nominal  value. 

The  provision  from  the  Act  of  March  20, 1873, 
P.  L.  320.  is  in  these  words:  "That  none  of 
said  bonds  shall  be  sold  for  less  than  the  par 
value  thereof."  This  is  a  correct  use  of  the 
words.  The  bonds  of  a  corporation  h&ve,  pri- 
ma facie,  an  actual  value  exactly  equal  to  their 
fare  or  nominal  value.  The  solvency  of  the 
obligor  is  to  be  presumed,  and  on  that  basis^ 
like  other  negotiable  instruments,  its  value  is 
equal  to  the  par  of  its  face  value,  so  that  its  par 
and  nominal  value  are  the  same.  It  may  go 
above  or  fall  below  its  par  in  value  by  reason 
of  extrinsic  circumstances,  but  if  none  such 
occur,  its  par  value  is  its  nominal  value. 

Another  example,  from  the  Act  of  April  4, 
1873,  P.  L.  519.  IS  as  foUows: 

"!Sec.4.  If  calls  are  not  paid  the  directors 
may  forfeit  and  sell  the  stock,  but  not  for  less 
than  par." 

Here  the  words  are  correctly  used.  Suppose 
that  a  stockholder  has  paid  $5  per  share  oa 
shares  with  a  nominal  value  of  $100  each,  and 
that  for  nonpayment  of  the  second  call  the  di- 
rectors proceed  to  forfeit  and  sell  his  shares^ 
What  now  is  the  minimum  price  which  the 
shares  must  bring?  If  the  words  "par  value** 
are  equivalent  to  face  or  nominal  value,  and 
the  nominal  value  of  the  share  is  $100,  then  it 
is  clear  that  the  directors  must  sell  $5  worth  of 
stock  for  $100  or  not  sell  at  aU.  But  if  the 
words  "par  value"  are  understood  in  their 
proper  legal  sense,  then  this  provision  merely 
forbids  the  sacrifice  of  the  shares 'of  the  delin- 
quent for  less  than  their  actual  cash  equivalent^ 
which  is  the  sum  paid  upon  them  as  shown  by 
the  books  of  the  corporation. 

It  must  be  remembered  that  we  are  speaking 
of  the  par  value  of  stock  that  is  conceded  to  be 
unpaid.  The  shares  that  are  bought  and  sold 
in  large  blocks  in  the  stock  markets  are,  we 
presume,  paid-up  shares.  They  certainly 
should  be.  In  that  case  nominal  and  par  val- 
ues are  the  same.  It  may  fairly  be  presumed 
that  they  would  not  be  listed  or  dealt  in  in  the 
market  until  they  had  been  paid  for  in  full,  so 
that  he  who  sold  could  confer  an  indefeasible 
title  on  the  buyer.  But  there  is  no  room  for 
presumption  in  the  case  in  hand.  We  have 
the  fact  on  the  record  that  but  one  tenth  of  the 
nominal  value  has  been  paid.  The  corporation 
is  the  party.  It  has  $100,000  in  its  treasury 
and  no  more,  yet  it  asks  us  to  hold  that  the  par 
value  of  its  stock  is  $1,000,000,  and  permit  it 
to  exercise  an  imi>ortant  power  on  that  basis. 
This  we  decline  to  do.  The  par  value  of  its 
shares  is  measured  by  the  money  it  has  received 
upon  them,  and  not  by  the  broken  promises  of 
those  who  subscribed  for  them. 

The  decree  of  the  court  below  is  c^rmed  at  the 
casta  of  the  appellant, 

MitchelltJ'.,  dissents 


ARKANSAS   SUPREME  COURT. 


!J.  0.  BELL,  Appt^ 
S.  C.  wiLSON. 

A  decree  settls^  aside  a  conveyance  as  a 

fraud  upon  the  grantor^s  creditors  does  not  make 
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the  deed  invalid  as  to  anyone  except  such  ered* 
itors. 

(November  2, 1889 J 

APPEAL  from  a  judgment  of  the  Circuit 
Court  in  favor  of  plamtifl  in  an  action  of 
ejectment.    Bewrsed, 
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,    The  case  is  stated  in  the  opinion. 

Mr,  W.  G.  Weatherford,  for  appellant: 

The  successful  effort  of  a  creditor  to  subject 
pioperly  to  his  debt  does  not  render  a  convey- 
ance void  ah  initio,  but  only  fixes  a  lien  upon 
that  property  for  the  indebtedness  due  him. 

Jonea  v.  ArlcansasAgr.  AMech.  ^««o.  88  Ark. 
28;  if»«ingtonv.i7»«,  47  Ark.  809;  Gaming^, 
White,  2  Paige,  567,  and  notes  and  authorities 
in  Lawyer's  ^. 

The  execution  purchaser  has  no  better  right 
in  premises  sold  than  the  defendant  in  the  exe- 
cution had. 

AUen  y.  MeQaughey,  81  Ark.  259;  PindaU  v. 
Trect^',  80  Ark.  266. 

Mr.  George  Sibley*  for  appellee: 

A  party  bargaining  with  a  debtor  with 
fraudulent  intent  does  it  at  the  peril  of  haying 
that  which  he  receives  taken  from  him  by  the 
creditors  of  the  debtor  whom  he  is  attempting 
to  defraud,  without  having  any  remedy  to  re- 
cover what  he  parts  with  in  carrying  out  the 
bargain. 

MiUingUm  y.  HiU,  47  Ark.  809. 

CcNskrellf  Oh,  J,,  delivered  the  opinion  of 
the  court: 

The  plaintiff  (Wilson),  in  an  action  of  eject- 
ment against  Bell,  relied  upon  a  sheriff's  oeed, 
executed  in  1881,  in  pursuance  of  a  judgment 
rendered  in  1879,  against  a  Mrs.  Moore,  who 
was  the  common  source  of  title  of  both  parties. 

Eleven  years  prior  to  the  rendition  of  the 
Judgment,  the  judgment  defendant  had  con- 
veyed the  lands  described  in  the  sheriff's  deed 
to  her  grandson,  J.  W.  Moore.    In  a  suit 


brought  by  one  Allen,  a  creditor  of  Mrs.  Moorcv 
the  St.  Francis  Chancery  Court  declared  the- 
conveyance  by  Mrs.  Moore  to  her  grandson  a 
fraud  upon  Allen's  rights  as  a  creditor,  set  aside 
the  deed  and  ordered  that  the  lands  be  sold  to 
pay  his  debt.  This  decree  was  introduced  in 
evidence  by  the  plaintiff  in  this  cause  to  show 
that  the  conveyance  to  the  grandson,  through 
whom  the  defendant  claim^  title,  had  been 
canceled,  and  that  the  title  was  thereby  devested 
from  the  grandson  and  vested  again  in  Mrs. 
Moore;  and  the  court  tried  the  cause  upon  that 
theory.  But  the  decree  established  nothin<r,. 
except  that  the  conveyance  was  void  as  against 
Allen's  right  to  enforce  the  payment  of  his  debt. 

The  plaintiff  in  this  case,  being  a  stranger  to 
that  suit,  took  nothing  by  the  decree  and  could 
build  no  estoppel  against  J.  W.  Moore,  or  his 
grantee,  upon  it.  The  conveyance  was  good 
between  the  parties  and  arainst  all  the  world 
except  creditors  of  Mrs.  Moore  who  were  in- 
position  to  attack  it  for  fraud.  MiUington  v. 
Hill,  47  Ark,  801;  DrigffS  v.  Nimoood,  50  Ark, 
42. 

If  the  plaintiff  in  this  action  occupied  the 
position  of  a  creditor  entitled  to  attack  the  con- 
veyance, he  could  avoid  it  upon  proper  proof. 
HerehyY,  Latham,  42  Ark.  805;  Wait,  Fr. 
Conv.  p.  61. 

But  the  Allen  decree,  showing  that  the  deed 
had  been  adjudged  a  fraud  upon  the  rights  of 
another  creditor  in  a  suit  to  which  the  plaintiff 
in  this  action  was  not  a  party,  did  not  prove  that 
the  conveyance  was  a  fraud  on  his  nghts. 

B&oerae  the  judgment  and  remand  Hie  ecnuefor 
a  new  trial. 
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*!•  EzcaTation  of  street  for  railroad. 

Under  the  provteioiis  of  our  Statute,  S  60,  chap. 

^Head  notes  by  Sxttdbb,  P.  J, 


64,  of  the  Code  of  1887,  a  railroad  oompany,  wltlr 
the  assent  of  tiie  munlolpal  authorities,  may  oon- 
struct  and  operate  its  railroad  along  a  pubUo 
street  of  a  city  in  a  out  or  excavation  below  the 
common  level  of  the  remaining  portion  of  the- 
street,  in  such  manner  as  wlU  appropriate  a  por- 
tion of  the  street  to  the  exclusive  use  of  the  rail- 
road company,  provided  such  excavation  does- 
not  occupy  the  entire  street  or  such  considerable- 
portion  thereof  as  would  subetantiaily  prevent 
the  use  of  the  street  by  the  general  publiCyandt 


NOTB.— ItaOroad;  rioM,  to  eongtmU  and  operate  line 

on  street 

The  right  to  construct  and  operate  a  street  rail- 
way is  a  franchise  which  must  have  its  source  in 
the  sovereign  power,  and  must  be  granted  for  pub- 
lic purposes,  or  at  least  public  considerations  must 
enter  into  the  grant  of  a  right  to  appropriate  a 
public  street  for  railway  uses.  People  v.  O^Brien, 
2  L.  R.  A.  266  note,  m  N.Y.I.  See  Adams  v.  Chi- 
cago,  B.  ft  N.  R.  Co.  139  Minn.  288, 1  L.  R.  A.  488; 
People  V.  Newton,  8  L.  R.  A.  174, 112  N.  Y.  806. 

A  city  may  grrant  a  right  of  way  along  one  of  its 
streets  to  a  railway  company,  wiUiout  the  consent 
of  adjacent  lot  owners.  Ingraham  v.  Chicago,  D. 
ft  M.  R.  Co.  84  Iowa,  249. 

A  railway  constructed  under  the  General  Railway 
Law  may  lawfully  occupy  a  public  tiighway  to  the 
extent  of  a  reasonable  necessity.  Long  Branch 
Oomrs.  V.  West  End  R.  Co.  20  N.J.  Eq.  668. 

A  railroad  embankment  was  constructed  in  the 
middla  of  a  street,  with  the  consent  of  the  City  of 
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Owensboro,  leaving  a  passway  on  either  side  from 
six  to  thirteen  feet  wide,  exclusive  of  the  sidewalk, 
so  that  vehicles  meeting  could  in  most  places  pass 
without  difBculty.  It  was  not  such  an  appropria- 
tion of  the  street  as  gave  the  adjacent  lot  owners  a 
cause  of  action  against  the  railway  company. 
Cosby  V.  Owensboro  ft  R.  R.  Co.  10  Bush,  288. 

The  right  of  a  street  railroad  company  in  the  use 
of  a  street  for  the  purpose  of  its  business  is  a  Pfop- 
erty  right.  Sixth  Ave.  R.  Co.  v.  Kerr,  72  N.  Y.  890; 
People  V.  O'Brien,  2  L.  R.  A.  266,  111  N.  Y.  48. 

BaUroad  on  a  cUy  street  not  per  ae  a  nxtimnce* 

Railways  In  streets  of  cities  are  not  nuisances 
P0r  M.  Hamilton  v.  New  York  ft  H.  R.  Co.  9  Paige,. 
171:  Drake  v.  Hudson  River  R.  Co.  7  Barb.  508; 
Plant  V.  Long  Island  R.  Co.  10  Barb.  26;  Hents  v. 
Long  Island  R.  Co.  18  Barb.  646;  Milhau  v.  Sharp,  15- 
Barb.  193;  WiUiams  v.  N.  Y.  Cent.  R.  Co.  16  N.  Y.  97; 
Davis  V.  New  York,  14  N.  Y.  606;  Wetmore  v.  Story, 
22  Barb.  414. 

Laying  a  railroad  track  through  the  streets  of  » 
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provided,  further,  that  It  does  not  uDDeoeesarlly 
impair  the  usefulness  of  the  street  as  a'hiffhway 
for  the  general  pubUc. 
2.  The  abatting^  lot  owners  on  the  street  so 
occupied  by  the  railroad  company,  whether  they 
own  the  fee  in  the  ground  covered  by  the  street 
or  not,  will  not  be  entitled  to  enjoin  the  railroad 
company  from  making  such  excavation  and  oon- 
structiug  its  road  aloag  the  street  in  a  careful 
aod  proper  manner,  unless  in  doing  so  the  injury 
to  the  lot  owners  will  be  such  as  will  entirely  de- 
stroy the  value  of  his  property  and  therefore  be 
equivalent  to  a  virtual  taking  of  it  by  the  railroad 
company.  In  the  cose  at  bar,— ft  is  Tield,  that 
there  will  be  no  such  destruction  of  the  value  of 
the  plalntiH^s  property  as  will  entitle  him  to  an 
injunction  to  restrain  the  railroad  company  from 
oonstructing  its  road  until  the  damages  are  as- 
certained and  paid  or  secured  to  be  paid. 

(September  IS.  1889.) 

APPEAL  by  defendant  from  an  order  of  the 
Circoit  Court  of  Ohio  County  refusing  to 
dissolve  an  injunction  restraining  it  from  con- 
structing its  road  along  a  certain  street  in  a  cut 
or  excavation,  and  also  from  an  order  setting 
aside  a  subsequent  modification  of  the  former 
order,  which  permitted  such  construction  upon 
the  execution  of  an  indemnity  bond.    Reversed. 

The  case  and  facts  connected  therewith  suf- 
ficiently  appear  in  the  opinion. 

Mr.  w.  I*.  Hubbard,  for  appellant: 

This  precise  question  was  involved  and  de- 
cided in  the  case  of  Ottawa,  0,  C,  <&  (7.  O,  B. 
Co,  V.  Larson,  2  L.  R.  A.  59,  40  Kan.  801. 

The  court  held  that  the  railroad  company 
might  construct  and  operate  its  railroad  in  the 
street  in  a  legal  and  proper  manner,  making 
such  alterations  in  the  surface  of  the  street  as 
were  necessary  to  the  construction  and  opera- 
tion of  its  road,  and  which  did  not  unneces- 
sarily impair  the  usefulness  of  the  street. 

2  L  R.  A.  59,  63. 

In  8peneer  v.  Poiiit  Pleasant  &  O.  B,  B,  Co, 
23  W.  va.  406,  418,  the  court  plainly  intimates 


that  in  this  State  a  railroad  company  having 
the  consent  of  the  town  council  may  "by  cut- 
ting a  deep  cut  there  or  throwing  up  a  high 
embankment"  construct  a  railroad  in  the  street. 

See  also  Bicha^dson  v.  Vt  Cent.  B  Go.  2&Yt. 
465,  473;  Adams  v.  Saratoga  dh  W.  B  Go.  11 
Barb.  414, 450;  Plant  v.  Long  Island  &  Go.  10 
Barb.  26,  29;  Chapman  v.  Albany  db  8.  B.  Co. 
10  Barb.  360,  862. 

An  individual  cannot  enjoin  the  obstruction 
of  a  right  unless  it  works  serious  injury  to  him, 
affecting  the  substance  and  value  of  his  estate. 

TaUjott  V.  King  (W.  Va.),  9  S.  E.  Rep.  48; 
High,  Inj.  ^  615.  »ee  also  Torrey  v.  Camden 
dk  A.  B,  Co.  18  N.  J.  Eq.  293. 

Having  the  right  to  change  the  grade  of  the 
street  itself,  the  city  might  contract  with  the 
railroad  company  to  make  such  change. 

Slaiten  v.  Des  Moines  Valley  B.  Co,  29  Iowa, 
155,  156.  See  also  Murphy  v.  Chicago,  29  111. 
279,  287. 

If  there  was  no  error  in  the  previous  action 
of  the  court,  it  should  have  continued  in  force 
the  order  permitting  the  continuing  of  the 
work  upon  the  defendant  giving  bona. 

CampbeU  v.  Point  Pleasant  d  0.  B.  B.  Co.  28 
W.  Va.  448. 

Mr,  Henr^  M.  Ras8ell«  for  appellee: 

The  exclusive  occupation  by  the  defendant 
of  a  portion  of  the  street,  so  that  the  general 
public  could  not  have  the  free  and  uninterrupt- 
ed use  of  it,  would  constitute  a  nuisance  in  the 
absence  of  legislative  authority. 

See  StatsY.  Chesapeake db  0,  B.  Co,  24  W.Va. 
811;  Com,  v.  Erie  dk  K  E.  B,  Co,  27  Pa.  889. 

In  the  absence  of  a  statute  empowering  it  to 
do  so,  a  city  cannot  grant  awav  to  a  private 
person  or  a  public  corporatioji  the  right  to  ap- 
propriate a  street,  or  any  part  of  it,  so  as  to  ex- 
cluae  the  general  public  from  its  free  and  un- 
obstructecL  use. 

Norfolk  V.  Chamberlaine,  29  Gratt.  638.  See 
KiTigs  Co,  F,  Ins,  Co,  v.  JStetens,  2  Cent.  Rep. 
430,  101  N.  Y.  411;  Oilman  v.  Milwaukee,  55 


city  is  not  such  an  obstruction  as  necessarily  to 
amount  to  a  nuisance;  and  the  city  authorities  may 
errant  permission  to  a  railway  company  to  lay  such 
a  track.  Sargent  v.  Ohio  &  M.  B.  Co.  1  Handy 
(Ohio),  52. 

A  railroad  ruuDin^  through  the  streets  of  a  city, 
which  does  not  materially  interfere  with  the  use  of 
the  streets  tor  ordinary  purposes,  or  injure  the 
value  of  the  adjacent  property,  is  not  a  nuisance. 
Hamilton  v.  New  York  &  H.  B.  Co.  9  Paige,  171. 

A  public  nuisance  cannot  arise  ftom  a  right 
granted  by  law.  W.  U.  Teleg.  Oo.  v.  Hewett  (D.  C.) 
2  Cent  Bep.  696.  4  Mackey.  424. 

It  is  not  a  nuisance  to  do  what  the  law  authorizes: 
but  it  ts  a  tort  to  do  an  authorized  act  In  a  negli- 
gent manner.  North  Vernon  v.  Voegler,  1  West. 
Bep.  666, 108  Ind.  814. 

A  railroad  track  laid  upon  a  street  of  a  city  by 
authority  of  law,  properly  constructed  and  oper- 
ated in  a  skillful  and  careful  manner,  is  not  in  law 
a  nuisance.  Bandle  v.  Pacific  B.  Oo.  66  Mo.  832; 
Danville,  H.  &  W.  R.  Co.  v.  Com.  78  Pa.  88;  Chicago 
&  B.  L  B.  Co.  V.  Loeb,  5  West.  Rep.  898, 118 IIL  208. 

Damnum  dbsq^it  injuricu 

The  use  by  a  railroad  company,  under  authority 
of  its  charter,  of  a  portion  of  a  street  In  its  ordinary 
use  as  a  means  of  travel  and  transportation  is  not 
a  perversion  of  the  highway  from  its  original  pur- 
poses.  Any  damage  to  the  property  abuttingr  on 
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the  street,  resulting  from  such  obetruotion,  is 
damnum  aftsque  injurUi,  Porter  v.  North  Mo.  B. 
Co.  88  Mo.  128. 

Possession  of  the  public  roads  by  a  railway  com- 
pany is  a  matter  between  the  road  authorities  and 
the  company;  and  the  right  cannot  be  questioned 
in  an  action  of  ejectment  by  the  owner  of  the  land 
over  which  the  public  road  has  been  established.. 
Edwardsville  R.  Co.  v.  Sawyer.  92  111.  877. 

The  owner  of  property  in  a  city  where  ttie  fee  of 
the  streets  is  in  the  public  cannot  recover  damages 
for  the  excavation  of  an  adjacent  street  by  a  rail- 
road in  making  a  crossing  for  its  track,  under  a 
license  properly  granted  by  the  city,  and  when  the 
work  is  done  in  a  careful  and  skillful  manner. 
Franz  v.  Biouz  City  &  P.  B.  Co.  66  Iowa,  107. 

Where  a  railroad  track  is  on  a  public  street,  own- 
ers of  property  in  this  vicinity,  to  sustain  a  com- 
plaint for  constructing  and  maintainingr  it,  must 
establish  that  it  is  a  public  nuisance,  and  that  they 
have  sustained  special  damage.  Black  v.  Phila.  it 
B.  R.  Co.  68  Pa.  249. 

If  the  owner  of  lots  frontinir  on  a  street  in  a  city 
does  not  own  the  street  in  front  of  his  lots,  subject 
to  a  public  easement,  he  cannot  maintain  an  action 
for  damages  for  building  a  railroad  on  the  stieet, 
ezcent  for  special  damages  by  reason  of  a  nuisance 
caused  by  the  obstruction  of  a  public  street.  Bev* 
ery  v.  Central  Pao.  B.  Oo.  61  Cal.  194. 12  Am.  B.  Bop. 
102;  Qrand  Bapids  &  I.  B.  Co.  v.  Heisel,  88  Mich.  82; 
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"Wis.  828;  McDonald  v.  N^tnarh,  6  Cent.  Rep. 
646, 43  N.  J.  Eq.  186;  Rutherford  v.  Taylor,  88 
Mo.  815;  People  v.  mw  York  d  H,  R.  Ch.  45 
Barb.  78;  Perry  r.  New  Orleans,  M,  dt  G.  R.  Co, 
55  Ala.  418;  Atlantic  d:  P,  R.  Go,  y.  8t.  Louis, 
66  Mo.  228;  2  DiUon,  Mun.  Corp.  §^  521,  55B. 

There  must  be  legisiative  authority  to  the 
railroad  company  to  entitle  it  to  take  this  street, 
or  else  legislative  authority  to  the  city  entitling 
it  to  give  the  permission  to  the  railroad  com- 
pany to  occupy  the  street. 

Statutes  making  lawful  an  obstruction  in  a 
highway  which  would  otherwise  be  illegal 
must  be  construed  strictly. 

2  Dillon,  Mun.  Corp.  519.  See  Parkersburg 
Gas  Go.  V.  Parkersburg,  30  W.  Va.  439;  Gom, 
y.  Erie  &  N.  E,  R.  Co.  27  Pa.  889;  Stevens  v. 
Erie  R,  Go,  21  N.  J.  Eq.  259. 

The  generid  powers  given  to  a  city  in  respect 
to  its  streets  to  ordain  and  enforce  such  regula- 
tions respecting  the  same  or  any ,  of  them  as 
shall  be  proper  for  the  health,  interest  or  con- 
venience of  the  inhabitants  of  said  city  cannot 
fairly  be  stretched  so  as  to  authorize  a*grant  of 
authority  to  erect  and  maintain  a  nuisance. 

2  IMUon,  Mun.  Corp.  §  521  and  notes. 

The  woids  ''across,  along  or  upon,"  in  the 
statute,  giving  the  railroad  company  power  to 
construct  its  road  across,  along  or  upon  any 
stream  of  water,  watercourse,  street,  etc. ,  should 
be  read  distributively.  The  right  to  construct 
its  road  upon  a  street  would  certainly  not  ^o 
farther  than  to  authorize  the  road  to  be  laid 
upon  the  surface  of  the  street  where  it  might 
lie  and  be  used  without  serious  detriment  to  the 
use  of  the  street  in  other  ways  by  the  public. 

See  State  v.  Gliesapeake  A  0.  &  Go.  24  W. 
Ya.  811;  Gha/pman  v.  Albany  ds  S.  R  Co.  10 
Barb.  860. 

The  word  * 'along"  should  be  referred  to  the 
stream  of  water  or  watercourse. 

Stenens  v.  Erie  R.  Co.  21  N.  J.  Eq.  259;  Ste- 
vens  V.  Paterson  <t  2f.  R.  Go.  84  N.  J.  L.  532. 

If  the  proper  authorities  might  authorize  a 


chanee  of  grade  to  accommodate  tlie  railroad, 
the  change  must  be  made  in  such  a  way  as  that, 
when  the  railroad  shall  be  finished  and  the 
grade  shall  be  changed,  the  highway  shall  re- 
main open  to  the  public  for  all  the  purposes  of 
free  and  unobstructed  passage. 

StaU  V.  Chesapeake  dt  0.  R  Go.  24W.  Va. 
811;  Chapman  v.  Albany  dk  S.  R,  Co.  10  Barb. 
360. 

If  it  be  established  that  the  proposed  exca- 
vation would  be  an  unlawful  obstruction  of 
the  street,  the  plaintiff,  as  the  owner  of  the 
property  abutting  upon  that  portion  of  the 
street  which  is  to  be  obstructed,  has  the  right 
to  an  injunction. 

2  Dillon,  Mun.  Corp.  §  522;  Pa.  v.  Wheeling 
A  B.  Bridge  Co.  59  U.  S.  18  How.  421  (15  L. 
ed.  485);  Hackees  App.  101  Pa.  245;  Com.  v.. 
Erie  &  N.  E.  R.  Co.  27  Pa.  339. 

The  order  allowing  the  modification  was  set 
aside  by  the  court  at  the  same  term  at  which  it 
had  been  entered,  and  this  setting  aside  of  the 
order  was  an  exercise  of  discretion  with  which 
this  court  will  not  interfere  except  for  the 
most  cogent  reasons. 

Parkersburg  Nat.  Bank  v.  Neal,  28  W.  Va. 
744;  Welch  v.  Wetzel  Co.  Ct.  29  W.  Va.  63,  69; 
Campbell  v.  Point  Pleasant  db  O.  B.  R.  Go.  25 
W.  Va.  448. 

Wherever  a  modification  of  an  injunction  by , 
the  substitution  of  a  bond  has  been  made,  it  has' 
been  in  a  case  in  which  nothing  was  involved 
except  the  question  of  pecuniair  damages,  in 
which  either  the  right  of  the  defendant  to  pro- 
ceed upon  payinff  damages  or  compensation 
was  beyond  question,  or  in  which  the  damages 
themselves  were  the  only  subjects  of  contro- 
versy. 

Northern  Pae.  R.  Go.  v.  St.  Paul,  M.  d  M.  R. 
Go.  8  Fed.  Rep.  702,  1  McCrary,  302,  1  Am.  & 
Eng.  R.  R.  Cas.  15;  East  Lancashire  R.  Co.  v. 
Hattersley,  8  Hare,  72;  Bramwell  v.  Malcomb,  8 
Myl.  &  Cr.  737;  Oromford  dk  H.  P.  R.  Go.  v. 
Stockport,  D.  db  W.  B.  R.  Co.  1  De  G.  &  J.  326; 


Greene  v.  N.  Y.  Gent.  &  H.  B.  B.  Co.  12  Abb.  N.  C. 
124;  Houston  &  T.  C.  B.  Co.  v.  Odum,  58  Tex.  848, 2 
Am.  ft  Bng.  B.  B.  Cas.  606;  Barney  v.  Keokuk,  94  U. 
8.  SM  (2i  L.  ed.  224),  9  Am.  B.  Bep.  388;  Botts  v.  Mo. 
Pac  B.  Co.  U  Ho.  App.  689;  Bio  Grande  B.  Co.  v. 
Brownsville,  46  Tex.  88, 18  Am.  B.  Bep.  228;  Eliza- 
betbtown  &  P.  B.  Go.  v.  Thompson,  79  Ky.  62. 

Owners  of  abuttinij  lots  cannot  er^oin  use  of  street 
^  for  railroad  jnurposes. 

The  owner  of  an  abutting  lot  cannot  prevent  the 
use  of  a  street  for  a  railway  when  such  use  is  per- 
mitted by  the  cil7  end  is  authorized  by  an  Act  of 
the  Le^islatare.  Stetson  v.  Chicago  &  E.  B.  Co.  75 
m.  74;  iDdiauapollSi  fi.  ft  W.  B.  Co.  v.  Hartley,  07 
IU.489. 

Where  the  city  authorities  lawfully  grant  permis- 
sion to  locate  railway  tracks  along  a  street,  the 
owners  or  oceupants  of  property  fronting  on  such 
street  cannot  enjoin  the  laying  of  such  tracks,  nor 
receive  any  damage  or  compensation  for  such  use 
of  a  street.  Moaes  v.  Pittsburgh,  F.  W.  ft  C.  B.  Co. 
21  UL  516;  LouisvlUe  ft  F.  B.  Co.  v.  Brown«  17  B. 
Mon.  763. 

The  construction  of  a  railroad  will  be  enjoined 
for  nothing  short  of  the  threatened  destruction  of 
property  of  great  value,  resulting  in  irreparable 
damage.  Dodge  v.  Pa.  B.  Co.  10  Cent.  Bep.  666, 48 
N.  J.  Bq.  851. 

As  a  matter  of  law«  the  railroad  company  has  the 
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paramount  right  to  the  land,  and  the  land  owner 
must  yield  to  the  superior  claim  secured  by  the 
condemnation  proceedings;  and  he  cannot,  in  any 
mode  or  for  any  purpose,  interfere  with  the  use  of 
the  property  so  taken  for  raUroad  purposes.  Kan- 
sas Cent.  B.  Co.  v.  Alien,  22  Kan.  285. 

Where  the  owner  of  a  lot  fronting  on  a  street  had 
released  to  a  railroad  company  the  right  of  way  for 
the  use  of  one  track  in  the  street  to  the  center  of 
the  street,  he  cannot  maintain  an  injunction  to 
prohibit  the  company  from  constructing  a  switch 
by  laying  a  track  on  the  projecting  ends  of  the  ties 
on  which  the  rails  of  the  main  track  have  been 
laid,  unless  it  appear  that  the  laying  of  the  pro- 
posed switch  will  in  some  way  imi>08e  a  burden  on 
the  plaintlil^s  soil  or  that  it  in  some  way  obstructs 
or  impairs  the  plaintiS^s  use  of  the  street.  In- 
dianopoljs  ft  St.  L.  B.  Co.  v.  Calvert,  9  West.  Bep. 
288, 110  Ind.  666. 

If  the  complainant  can  show  that  the  construction 
and  maintenance  of  the  tracks  in  front  of  his 
premises  will  result  only  in  special  injury  to  him, 
his  remedy  wlU  be  at  law  for  the  special  damagre, 
and  not  by  injunction.  Osborne  v.  Brooklyn  City  B. 
Co.  5  Blatchf .  366;  Currier  v.  West  Side  E.  P.  Co.  6 
Blatchf.  487;  Morris  ft  E.  B.  Co.  v.  Prudden,20  N.  J. 
Eq.  680;  Zabrlskie  v.  Jersey  City  ft  B.  B.  Co.  13  N.  J. 
Eq.  814:  Hinchman  v.  Paterson  Horse  B.  Co.  17  N. 
J.  Eq.  75;  Chicago  v.  Union  Bldg.  Asso.  102  111.  379; 
Lorie  v.  North  Chicago  City  B.  Co.  82  Fed.  Rep.  271. 
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Jones  V.  Chicago  A  N.  W.  R,  Co.  49  Wis.  852, 
1  Am.  &  £Dg.  R.  R.  Cas.  61;  John  L,  Boper 
Lumber  Co,  v.  WaUae:,  93  N.  C.  22. 

Snyder,  P.  cT*.,  delivered  the  opinion  of  the 
court: 

The  Wheeling  &  Harrisbure  Railway  Com- 
pany, a  corporation  chartered  under  the  GJen- 
eral  iRailroad  Law  of  this  State,  by  an  ordi- 
nance adopted  by  the  council  of  the  City  of 
Wheeling  on  January  18,- 1889,  obtained  the 
consent  of  said  city  to  construct  a  branch  rail- 
road in  and  upon  certain  streets  of  said  city. 
The  ordinance,  among  other  things,  authorizes 
said  company  to  use  for  the  construction  and 
operation  of  its  road  a  portion  of  20ih  Street  in 
the  city.  This  street  runs  east  and  west  near 
.the  foot  of  a  higli  hill.  It  is  constructively 
sixty  feet  wide,  but  owing  to  the  character  of 
the  ground  on  which  it  is  located  only  thirty  feet 
or  less  on  the  north  side  of  it  has  been  graded 
and  opened  as  a  street,  leaving  a  high  and  al- 
most perpendicular  bluff  on  the  south  side  of 
this  grade  near  the  centre  of  this  projected 
streets  On  the  north  side  of  this  street,  and 
abutting  upon  it,  are  two  lots  of  land  owned  by 
the  plamtiff,  John  Arbenz,  and  upon  each  of 
these  lots  there  is  a  brick  building,  constructed 
and  used  for  manufacturing  purposes.  These 
lots  also  abut  on  public  alleys  at  their  respec- 
*  live  ends  and  on  £off  Street,  which  runs  be- 
tween them  at  right  angles  to  said  20th  Street. 

The  ordinance  provides  that  the  railway 
company  may  construct  its  road  in  a  cut  or  ex- 
cavation along  the  bluff  in  said  street  and  thus 
occupy  a  small  portion  of  the  graded  part  of 
the  street  in  front  of  the  plaintiff's  property, — 
the  excavation  to  begin  at  nothing  at  the  east- 
ern end  of  said  property  and  gradiidly  increase 
in  depth,  going  westward  until,  at  a  point  be- 
yond the  said  property,  it  will  be  of  sufficient 
depth  to  admit  of  its  beinff  covered  by  a  road« 
way  under  which  defendant's  cars  can  pass. 
In  front  of  the  f)laintiff's  buildings  the  excava- 
tion will  be  an  open  cut  in  the  street  inclosed 
at  the  top  by  an  iron  railing,  thereby  separat- 
ing the  railroad  track  from  the  remaining  grad- 
ed portion  of  the  street.  The  facts  in  the 
record  show  the  present  graded  portion  of  20th 
Street  along  the  front  oi  this  property  is  only 
about  24  feet  in  width,  and  that  after  the  rail- 
road is  constructed  there  will  still  remain  open 
twenty-two  feet  of  this  street  between  the  plain- 
tiff's property  and  the  said  iron  railing  on  the 
side  of  the  railroad  track,  thereby  making  it 
appear  that  but  two  feet  of  the  traveled  and 
graded  part  of  the  street  will  be  occupied  by 
the  excavation  and  railroad  track.  The  heavy 
grade  of  the  street  at  this  point  renders  it  im- 
practicable to  construct  the  railroad  track  on 
the  surface  grade  of  the  street,  and  therefore  in 
order  to  construct  the  railroad  along  this  street 
the  excavation  is  a  necessity. 

The  said  railway  company  having  com- 
menced the  construction  of  its  road  along  said 
street  in  the  manner  aforesnid  and  under  the 
authority  of  the  aforesaid  city  ordinance,  the 
plaintiff  tiled  his  bill  in  the  Circuit  Court  of 
Ohio  County,  alleging  the  aforesaid  facts 
amon^  others,  and  praying  an  injunction  to 
restrain  the  defendant,  the  said  railroad  com- 
pany, from  constructing  its  road  along  said 
20th  Street  in  front  of  his  property  in  the  man- 
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ner  authorized  by  the  said  ordinance,  upon  the 

f  round  that  the  ordinance  was  unauthorized 
y  law  and  void.  The  court  on  March  2, 1889, 
awarded  a  preliminary  injunction.  The  de- 
fendant promptly  answered  the  bill,  and  upon 
notice  to  the  plaii^tiff  the  defendant  moved  the 
court  to  dissolve  the  injunction.  This  motion 
was  fully  heard,  and  on  March  9,  1889,  the 
court  entered  an  order  overruline  it  and  refus- 
ing to  dissolve  the  injunction.  The  defendant 
thereupon  moved  the  court  to  modify  the  in- 
junction so  as  to  permit  the  railroad  company 
to  proceed  with  the  construction  of  its  road 
upon  giving  bond  with  security  to  pay  all 
damages  and  costs  that  the  plaintiff  may  sus- 
tain or  incur  b^  the  construction  of  its  road, 
etc.  This  motion  the  court  sustained  and  the 
injunction  was  modified  accordingly.  The 
plaintiff  then  moved  the  court  for  a  rehearing 
of  that  part  of  the  order  modifying  the  injunc- 
tion, which  motion  the  court  granted,  and 
postponed  the  argument  and  the  consideration 
thereof  to  a  future  day.  Afterwu^s,  on  April 
6,  1889,  the  court  sustained  said  motion  of  the 
plaintiff  and  set  aside  that  portion  of  its  order 
of  March  9, 1889,  allowing  the  defendant  upon 
giving  bond  to  continue  its  work.  From  the 
said  order  of  March  9,  1889,  refusing  to  dis- 
solve the  injunction,  and  also  from  said  order 
of  April  6,  1889,  setting  aside  the  order  author- 
izing the  defendant  to  give  bond  and  continue 
its  work,  the  defendant  has  appealed  to  this 
court.  JS^o  depositions  were  taken  in  the  cause, 
and  consequently  the  only  facts  before  us  are 
those  contained  in  the  exhibits  filed,  the  ad- 
missions in  the  answer  and  the  alleviations  of 
the  bill  not  denied  or  controverted  by  the  an- 
swer. The  plaintiff  alleged  in  his  bill  several 
grounds  for  relief,  but  one  or  more  of  them 
seem  to  have  been  abandoned  and  those  argued 
and  insisted  upon  in  this  court  may  be  consid- 
ered as  resting  upon  a  single  proposition,  viz.: 
that  the  council  of  the  City  of  Wheeling  had 
no  legislative  authority  to  pass  the  said  ordi- 
nance of  January  18,  1889,  giving  to  the  de- 
fendant, in  the  manner  before  stated,  the  ex- 
clusive occupancy  of  a  portion  of  20t^  Street. 
It  is  insisted,  first,  that  such  occupancy, 
without  legislative  authority,  would  constitute 
a  nuisance,  and  that  such  occupancy,  in  the 
absence  of  legislative  authority,  was  not  and 
could  not  be  Te^liz^  by  the  city  ordinance; 
and,  second,  if  it  should  be  held  that  the  city 
had  the  right,  as  between  the  public  and  the 
citj,  to  pass  said  ordinance,  then  this  appro- 
priation of  a  portion  of  the  street  to  the  exclu- 
sive use  of  the  defendant  would  constitute  an 
abandonment  by  the  city  of  that  portion  of  the 
street  and  the  same  would  revert  to  the  plain- 
tiff as  the  owner  of  the  fee. 

1.  Itmaj^  be  conceded  as  a  settled  legal  prin- 
ciple that,  in  the  absi^nce  of  legislative  author- 
ity empowering  it  to  do  so,  a  city  or  other 
municipal  authority  cannot  authorize,  by  ordi- 
nance or  otherwise,  a  private  person  or  cor- 
poration to  appropriate  a  street,  or  any  part  of 
it,  so  as  to  exclude  the  general  public  from  its 
free  and  unobstructed  use;  and  that  this  prin- 
ciple applies  to  railroad  as  well  as  other  cor- 
porations. The  material  question,  then,  to  be 
now  determined  is,  whether  or  not  the  City  of 
Wheeling  had  legislative  authority  to  grant  to 
the  defendant  the  use  of  the  street  in  the  man- 
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ner  it  did  by  said  ordinance  of  January  18, 
1889. 

The  45th  section  of  the  Act  of  March  11, 
1836.  incorporating  the  City  of  Wheeling,  pro- 
vided as  follows;  "The  council  shall  have  au- 
thority within  said  city  to  lay  out  and  cause  to 
be  opened  any  streets,  walks,  alleys,  .  .  .  and 
to  graduate  any  street,  walk,  alley  .  .  .  which 
is  or  shall  be  established  within  said  city,  .  .  . 
ftnd  generally  to  ordain  and  enforce  such  reg- 
ulations respecting  the  same,  or  any  of  them, 
as  shall  be  proper  for  the  health,  interest  or 
convenience  oi  the  inhabitants  of  said  citv." 
In  addition  to  this  power  granted  to  the  City 
of  Wheeling  by  its  charter,  the  Legislature,  in 
flection  50  of  chapter  54  of  the  Code  of  this 
State,  has  granted  certain  general  powers  to  the 
defendant  and  other  railroad  corporations, 
among  which  are  the  following:  "To  lay  out 
Its  road,  not  exceeding  100  feet  in  width,  and 
to  construct  the  same,  and,  for  the  purpose  of 
excavations  and  embankments,  to  take  as  much 
more  land  as  may  be'  necessary  for  the  proper 
construction,  repair  and  security  of  the  rail- 
road. ...  To  change  the  grade  or  location 
«  .  .  and  to  adopt  a  new  line,  location  or  route 
for  the  same,  for  the  purpose  of  avoiding  an- 
noyance to  public  travel,  or  dangerous  or  diffi- 
cult curves  or  grades,  or  unsafe,  impracticable 
or  unsubstantial  or  expensive  or  otherwise  un- 
desirable locations,  routes,  grounds  or  founda- 
tions, or  for  other  reasonable  cause.  ...  To 
construct  its  raUroad  across,  along  or  upon  any 
stream  of  water,  watercourse,  street,  highway, 
road,  turnpike  or  canal,  which  the  route  of  said 
railroad  shall  intersect  or  touch;  but  such  cor- 
poration shall  restore  the  stream,  watercourse, 
street,  highway,  road,  turnpike  or  canal,  thus 
intersected  or  touched,  to  its  former  state,  or 
to  such  state  as  not  unnecessarily  to  have  im- 
paired its  usefulness,  and  to  keep  such  crossing 
in  repair.  .  .  .  Nothing  in  this  chapter  con- 
tained shall  be  construed  to  author::^  the  con- 
struction of  any  railroad  upon  or  across  any 
street,  in  the  inhabited  portion  of  the  city,  or 
incorporated  town  or  village,  without  the  as- 
sent of  the  corporation  of  such  city,  town  or 
village."  It  will  be  observed  that  the  same 
section  of  this  statute  which  provides  for  the 
construction  of  a  railroad  along  or  upon  a  street 
and  the  establishment  of  its  ^rade  also  provides 
for  the  making  of  excavations  and  embank- 
ments when  "necessary  for  the  proper  con- 
struction, repair  and  security  of  the  railroad;'* 
and  also  the  provision  which  declares  that  the 
street  intersected  or  touched  shall  be  restored 
to  its  former  state,  "or  to  such  state  as  not  un- 
necessarily to  have  impaired  its  usefulness." 
The  clear  and  necessary  implication  of  this  lan- 
guage is,  that  the  Legislature  intended  to  au- 
thorize the  construction  of  a  railroad  alon^  or 
upon  a  street  in  such  manner  that  it  would  be 
impracticable  to  restore  the  street  to  its  former 
state.  Unless  such  was  the  purpose,  the  alter- 
native provision,  limiting  the  duty  of  restoring 
the  street,  would  be  without  meaninj^  or  effect. 
In  such  cases  the  requirement  is  simply  that 
there  shall  be  no  unnecessary  impairment  of 
the  usefulness  of  the  street.  Anv  necessary 
impairment,  whether  much  or  little,  which  is 
required  for  the  proper  construction  of  the  rail- 
road, is  authorized  by  the  statute.  The  only 
limitation  is,  that  there  must  be  no  unneces- 
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sary  impairment  or  interference  with  the 
street. 

The  facts  in  the  case  before  us  certainly  do 
not  show  that  ths  power  granted  to  the  defend- 
ant by  the  City  of  Wheeling  authorizes  it  to 
unnecessarily  impair  or  interfere  with  the  use- 
fulness of  sloth  Street.  The  evident  purpose 
of  this  provision  is  that  the  ordinary  use  of  the 
street  or  highway  should  not  be  stopped  by  the 
railroad,  but  that  its  continuance  should  be 
provided  for.  when  necessary,  by  alteration  in 
the  street  itself,  which  should  increase  the  im- 
pediment and  inconvenence  of  travel  upon  it 
as  little  as  possible.  It  is  obvious  that  in  many 
cases  this  would  be  necessary,  because,  from 
the  nature  of  the  work,  it  is  important,  and 
often  necessary,  that  the  railroad  should  be 
kept  on  a  given  level  and  not  be  raised  so  as 
to  adapt  it  to  the  existing  level  of  the  street. 
Neirburyport  Tump.  Carp,  v.  Eastern  R,  Go,  23 
Pick.  826;  Baltimore  d  0.  B.  Go.  v.  Pittsburg^ 
W.  <fe  jBT.  B.  Go,  17  W.  Va.  (Syl.  17)  813,  852. 

It  is  insisted  for  the  appellee,  and  it  is  un- 
questionably true,  that  corporations,  whether 
railroad  or  municipal,  have  only  the  powers 
conferred  upon  them  by  their  coarters  or  the 
General  Statutes  applicable  to  them;  and  these 
powers  are  only  such  as  are  granted  in  express 
word^,  those  necessarily  and  fairly  implied  in 
the  powers  expressly  granted,  and  those  indis- 
pensable to  the  declared  objects  of  the  corpora- 
tion. Charleston  v.  Reed,  27  W.  Va.  681 ;  Park- 
ert^rgOas  Go,  v.  Parkenburg,  80  W.  Va.  485, 
489.  While  this  is  the  established  rule  in  re- 
spect to  the  powers  of  corporations,  it  is  equally 
true  and  well  established  that  power  to  do  an 
act  carries  with  it  the  authority  to  do  it  in  a 
mode  that  is  just,  reasonable  and  practicable, 
taking  into  consideration  the  peculiar  circum- 
stances of  each  case.  Alabama  O.  ti,  B.  Go. 
V.  8outh  &  North  Ala,  B,  Co,  84  Ala.  670,  5 
Am.  St.  Rep.  401. 

The  Legislature  may  well  be  careful  in  dele- 
gating power  to  corporations,  but  when  it  does 
grant  powers  it  must  be  presumed  to  ffrant 
them  with  confidence  in  the  Judgment  ana  dis- 
cretion of  the  corporation,  allowing  all  that 
freedom  in  the  choice  of  means,  proper  to  attain 
the  desired  end,  which  is  needed  to  insure  suc- 
cess. In  respect  to  the  limited  powers  of  Con- 
gress under  the  Federal  Constitution,  the  Su- 
preme Court  of  the  United  States  held:  "  If  the 
end  be  le^timatc  and  within  the  scope  of  the 
Constitution,  all  the  means  which  are  appro- 
priate, which  are  plainly  adapted  to  that  end, 
and  which  are  not  prohibited,  may  be  consti- 
tutionally employed  to  carry  it  into  effect." 
McGuUoch  V.  Maryland,  17  U.  S.  4  W  heat. 
316  [4  L.  ed.  679];  Omons  v.  Ogden,  22  U.  8. 
9  Wheat  1  [6  L.  ed.  23J. 

Every  grant  of  power  is  intended  to  be  effi- 
cacious and  benencial  and  to  accomplish  its 
declared  object,  and  carries  with  it  such  inci- 
dental powers  as  are  requisite  to  its  exercise. 
If,  then,  the  exercise  of  the  power  granted 
draws  after  It  the  necessary  consequence,  the 
law  contemplates  that  consequence.  Spring- 
field V.  Conn,  Biver  B.  Go.  4  Cush.  63,  72. 

It  must  be  conceded  that  the  Legislature, 
by  the  statute  above  quoted,  has  in  express 
words  granted  to  railroad  companies  the  power 
to  construct  roads  along  or  upon  the  streets  of 
a  city.    It  must  also  be  conceded  as  facts  weU 
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koowD  to  the  Le/dslature,  and  of  which  we 
may  ta^e  ^dicial  Dotioe,  that  West  Virginia  is 
a  mountain  Slate  and  that  many  of  the  streets 
of  its  cities,  towns  and  villages  are  upon  hilly 
ground  and  their  grades  uneven  and  steep. 

The  grade  of  a  railroad  necessarily  embraces 
considerations  of  convenience,  expense  and  fa- 
cility of  construction  and  operation,  and  is 
fixeo  at  a  particular  point  withx  reference  to 
grades  at  other  points.  It  is  therefore  not  only 
proper  and. reasonable,  but  almost  indispensa- 
ble, that  railroad  companies  should  be  allowed 
a  very  large  discretion  m  the  location  and  f  xing 
the  grades  of  their  roads.  It  seems  to  me  to 
be  a  fair  presumption  that  when  the  Legisla- 
ture granted  to  railroad  companies  the  right  to 
occupy  and  use  the  streets  of  cities,  towns  and 
villages  of  this  State,  it  Intended  that  thej 
shomd  have  the  privilege  of  eonstructing  their 
roads,  to  a  large  extent,  in  their  own  way,  and 
of  passing  along  and  upon,  or  crossing  the  street, 
over,  under  or  at  grade,  provided  they  should 
not  unnecessarily  impair  the  usefulness  of  the 
street.  People  v.  iV".  T,  Cent,  db  H.  R.  B,  Go, 
74  N.  T.  802;  Adams  v.  Saratoga  dbW.R  Go. 
11  Barb.  414.  450. 

This  construction  of  our  statute  is  greatlv 
Btrenffthened  by  the  qualification  therein  which 
prohibits  railroads  from  occupying  any  street 
without  the  assent  of  the  municipal  authorities. 
It  is  very  safe  to  assume  that  the  city  authori- 
ties  will  be  careful  to  protect  their  streets  from 
any  improper  use  by  a  railroad  company;  and 
that,  in  ffiving  their  assent  to  the  use  of  a  street, 
they  will  do  so  in  such  a  manner  as  wUl,  in 
the  least  possible  de^ee,  impair  its  usefulness. 
It  is  certainly  possible  that,  under  some  cir- 
cumstances, it  may  be  more  practicable  and 
cause  less  inconvenience  to  the  public,  and  do 
less  injury  to  the  abutting  lot  owners,  to  allow 
the  railroad  to  occupy  a  portion  of  the  street  at 
a  grade  below  or  above  ^e  grade  used  by  the 
general  public  than  would  be  the  case  if  the 
grade  of  the  street  was  changed  by  lowering 
or  elevating  it  to  the  necessary  grade  of  the 
railroad. 

Therefore,  unless  it  clearly  appears  that  the 
municipal  authorities  have  abused  their  discre 
tion  by  allowing  such  occupation  of  the  street 
as  wiU  unnecessarily  impair  its  usefulness,  it 
seems  to  me  it  would  be  very  unwise  and  im- 
proper for  the  courts  to  undertake  to  supervise 
their  action.  Ftant  v.  Long  Isiami  J3.  Q>.  10 
Barb.  26. 

It  is  contended,  however,  for  the  appellee, 
that  by  the  use  of  the  words  *'  across,  along  or 
upon,''  in  the  statute,  the  Legislature  intended 
to  limit  and  restrict  the  grant  so  that  the  rail- 
road should  be  upon  the  surface  at  a  common 
level  with  the  rest  of  the  street  in  order  that 
the  public  may  use  the  entire  street  at  all  times 
except  when  trains  are  passing;  and  that  this 
restriction  was  designed  to  prohibit  the  railroad 
from  the  exclusive  occupation  of  any  part  of 
the  street.  It  is  claimed  that  the  words  "across, 
along  and  upon"  must  be  applied  distribu- 
tively  to  the  words  "  stream  of  water,  water- 
course, street,  highway,"  etc.,  that  the  word 
''along"  should  he  referred  to  a  "stream  of 
water  or  watercourse,"  and  means  along  the 
side  of  the  stream;  while  the  word  "  upon" 
must  be  referred  to  a  "street  or  highway,'*  and 
means  upon  the  surface  of  the  street,    tn  sup- 
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port  of  this  construction  we  are  referred  to  the 
cases  of  iStevens  v.  Erie  R.  Go.  21 N.  J.  Eq.  259, 
and  Stetens  v.  Paiersan  A  If,  R,  Go.  Mm,  3. 
L.  582.  These  authorities  simply  show  that 
the  context  of  the  New  Jersey  Statute  author- 
izing a  railroad  company  to  construct  its  road 
along  a  river  did  not  authorize  it  to  construct 
its  road  in  or  upon  the  river,  but  along  side  of 
it,  because  to  construct  the  road  in  the  river 
would  require  the  filling  in  of  the  river  bed, 
which  it  had  no  authority  to  do. 

There  were  other  considerations  in  this  case 
that  controlled  the  action  of  the  court  which 
are  wanting  in  the  case  at  bar.  The  word 
"  along,"  v^ed  with  reference  to  a  street,  could 
not  in  our  statute  mean  "along  the  side  of  "^ 
the  street,  l)ecause  such  meaning  would  confer 
no  right  whatever  in  respect  to  the  street,  but 
would  leave  the  railroad  to  make  its  way  through 
the  adjoining  lots  owned  by  private  individuals 
without  the  consent  of  the  city  or  any  aid  from 
this  statute.  Heath  v.  Des  Moines  db  8t,  L,  R, 
Go,  61  Iowa.  11. 

The  word  "upon,"  in  this  statute,  does  not 
necessarily  mean  upon  the  common  grade  of 
the  street  In  order  to  thus  confine  its  meaning 
we  must  imply  the  words  "  level  with  the  sur- 
face." 

There  is  nothing  in  the  context  to  require,  or 
even  to  justify  this  implication.  For  the  rea- 
sons before  stated,  I  am  of  opinion  that  th& 
words  '  'along  or  upon,"  employed  in  the  stat- 
ute, must  be  construed  witb  reference  to  the 
context  and  the  subject  in  controversy;  and 
when  so  fairly  construed  in  respect  to  a  case 
such  as  the  one  now  under  consideration  they 
must  be  understood  to  mean  along  in  the  street, 
at,  above  or  below  the  common  level  of  the 
existing  or  changed  surface  of  the  street,  ac- 
cordingly as  the  particular  facts  and  circum- 
stances may  require. 

But  I  am  of  opinion  that  this  statute  doe» 
not  authorize  the  occupancy  by  a  railroad  for 
its  exclusive  use  of  the  entire  street  or  of  such 
considerable  portion  of  it  as  would  substan- 
tially prevent  the  use  of  it  by  the  general  pub- 
lic, notwithstanding  such  exclusive  use  may 
be  expressly  authorized  by  the  city  author- 
ities. 

Where  the  railroad  occupies  a  different  grade 
either  in  an  excavation  below  or  upon  an  em- 
bankment above  the  general  surface  or  grade 
of  the  street,  it  necessarily  has  the  exclusive 
use  of  the  portion  of  the  street  so  occupied  by 
it.  The  use  of  the  word  "  unnecessarily  "  in 
the  statute  clearly  implies  that  the  usefulness- 
of  the  street  may  be  to  some  extent  impaired. 
But  this  certainly  does  not  mean  that  the  street 
should  be  rendered  useless.  The  streets  of  cities- 
are  public  highways,  and  as  such  under  the 
control  of  the  State  alone,  and  the  State  may 
grant  the  use  of  them  against  the  will  of  the 
municipality.  The  city  alone  cannot  grant  to 
a  railroad  the  privilege  of  using-  its  streets,  aa 
the  power  is  in  the  Legislature.^  The  Legisla- 
ture may  discontinue  the  use  of  streets  without 
restraint  from  private  citizens  claiming  to  be 
interested  in  the  continuance  of  the  street  as 
adjoining  owners  or  otherwise.  The  control 
of  city  streets  may  be  properly  delegated  to 
the  city  authorities,  with  discretion  to  impose 
conditions  on  the  use  of  the  street,  but  the 
power  is  not  in  the  city  unless  expressly  dele- 
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^tecL     Mills,  Em.  Dom.  J  202;  Oavingtan 
Street  B.  Co.  ▼.  Catfington,  9  Bush,  127. 

In  Uie  case  before  us,  it  appears  that  2(Hh 
Street  is  not  materially  obstructed,  nor  is  its 
usefulness  unnecessarily  or  unreasonably  im- 
paired. The  facts  show  that  the  present  width 
of  the  graded  portion  of  the  street  in  front  of 
the  plaintiff's  property  is  only  twenty-four  feet, 
and  that  after  the  proposed  excavation  is  made 
for  the  defendant  s  railroad  the  unobstructed 
portion  of  the  street  will  still  be  twenty-two 
feet,  thus  showing  that  but  two  feet  of  the 
present  open  and  graded  part  of  the  street  will 
be  occupied  by  the  railroad.  As  before  stated, 
there  is  nothing  in  the  record  of  this  case  to 
show  that  this  is  either  an  unnecessary  or  un- 
reasonable appropriation  or  use  of  the  street; 
and  therefore  we  must  hold  that  it  is  author- 
ized by  the  statute,  and  the  use  and  occupation 
of  it  by  the  railroad  company  in  the  manner 
aforesaid  will  not  constitute  a  nuisance.  Ferrj/ 
y.  New  Orleam,  M,  eft  0.  R,  Go.  55  Ala.  413;  2 
DiUon,  Mun.  Corp.  §§  711,  561 

2.  After  what  has  been  said  in  the  preceding 
portion  of  this  opinion,  very  little  discussion  is 
required  to  show  the  untenableness  of  the  sec- 
ond proposition  of  the  appellee,  viz.,  that  the 
appropriation  of  a  portion  of  20th  Street  by  the 
city  to  the  exclusive  use  cf  the  railroad  consti- 
tutes an  abandonment  by  the  city  of  its  ease- 
ment in  that  portion  of  the  street,  and  conse- 
quently the  title  reverts  to  the  plaintiff  as  the 
owner  of  the  fee.  It  might  be  a  sufficient  an- 
swer to  this  claim  to  ur^  that  the  record  docs 
not  show  that  the  plaintiff  is  the  owner  of  the 
fee  in  this  street.  It  is  true  his  bill  avers  that 
he  is  such  owner,  but  the  answer  of  the  defend- 
ant denies  this  averment  and  there  is  no  proof 
to  sustain  it  But  for  present  purposes  we  will 
assume  that  the  plaintiff  is  the  owner  of  the  fee 
in  the  street  subject  to  the  easement  in  the  public. 

The  use  by  a  railroad,  under  le^lative  au- 
thority, of  the  street  of  a  city  in  its  ordinary 
use  as  a  means  of  travel  and  transportation,  is 
not  an  abandonment  or  perversion  of  the  street 
from  its  orijdnal  purposes.  Time,  the  uner- 
ring test  in  the  utilization  of  new  discoveries, 
has  demonstrated  that  long  and  connecting 
lines  of  railroad  greatly  facilitate  and  cheapen 
transportation.  To  construct  and  operate  such 
lines  it  is  necessary  that  cities  shall  be  trav- 
ersed by  them.  Tlie  city  is  necessarily  trav- 
ersed by  and  t^irou^h  its  streets;  and  by  laying 
a  railroad  track  through  or  alon^  a  public 
street,  the  use  and  comfort  of  the  latter  as  a 
highway  must  be  somewhat  impaired.  When 
this  is  done  under  proper  authority,  it  is  but 
the  assertion  of  so  much  of  the  sovereign  power 
and  discretion,  by  which  one  right  or  easement 
is  abridged  in  its  enjoyment  that  the  public 
may  have  another  deemed  to  be  of  greater 
yakie;  Perry  y.  New  Orleans,  M,  <fe  G,  B,  Go. 
55  Ala.  418,  424;  Porter  v.  North  Mo.  B.  Go, 
88  Mo.  128. 

*  This  doctrine  is  especially  true  in  this  State, 
because  our  Constitution,  art  12,  §  9,  expressly 
declares  that  all  railroads  shall  be  public  high- 
ways, free  to  all  persons  for  the  transportation 
of  their  persons  and  property.  The  use  of  a 
street,  therefore,  in  this  State  by  a  railroad  for 
its  track  is  not  an  abandonment  of  the  ease- 
ment, but  simply  the  imposition  of  an  addi- 
tional servitude  for  the  benefit  of  the  public. 
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All  the  questions  involved  in  this  case  were 
necessarily  decided  by  this  court  in  Spencer  v. 
Point  Pleasant  d  0.  B.  B.  Go.  28  W.  Va.  406. 
In  that  case,  however,  no  question  was  raised 
as  to  the  right  of  the  railroad  company  to 
occupy  the  street:  and  therefore,  in  deference 
to  the  very  earnest  and  ingenious  argument  of 
the  counsel  for  the  appellee,  I  have  deemed  it 
proper  to  consider,  as  I  have  done,  the  grounds 
upon  which  that  right  is  founded.  But  while 
the  right  was  conceded  and  not  discussed  in 
that  case,  it  was  involved  and  of  necessity 
decided. 

There  the  railroad  company,  with  the  con- 
sent of  the  municipal  authority,  constructed 
along  in  the  center  of  one  of  the  public  streets 
of  the  town  an  approach  to  a  railroad  bridge, 
consisting  of  trestle  work  and  masonry,  upon 
which  the  track  of  the  railroad  was  laid  several 
feet  above  the  surface  or  common  level  of  the 
street.  Spencer,  an  abutting  lot  owner,  sought 
by  injunction  to  restrain  the  railroad  company 
from  constructing  its  approach  in  front  of  his 
lot  until  compensation  should  first  have  been 
made  to  him  as  the  owner  of  the  fee  in  the 
street.  This  court  decided  that  such  use  and 
occupation  uf  the  street  by  the  railroad  com- 
pany was  not  a  taking  of  the  plaintiff's  prop- 
erty, and  that  he  was  not  entitled  to  an  injunc- 
tion to  prevent  the  construction  of  said  approach 
until  the  damages  he  might  sustain  should  be 
ascertained  and  paid.  The  second  and  sixth 
points  in  the  syllabus  of  that  case  are  as  fol- 
lows: 

''2.  If  a  railroad  company,  without  taking 
the  land,  damages  it  bv  the  construction  of  its 
road,  the  owner  of  such  land  cannot,  as  a  mat- 
ter of  right,  enjoin  said  company  so  proceeding 
with  the  construction  of  its  road  till  such  dam- 
ages are  aseertained  and  paid;  for  section  9  of 
article  8  of  our  Constitution,  while  it  gives  a 
right  in  such  cases  to  recover  of  a  railroad 
company  such  damages  in  an  action  at  law, 
does  not  give  a  right  to  such  injunction,  as  it 
does  not  require  such  damages  to  be  paid  or 
secured  to  l^  paid  before  such  damages  actu- 
ally arise  by  the  construction  of  the  road." 

•'  6.  But  such  lot  owners,  whether  they  own 
such  fee  in  the  street  or  not,  may,  by  an  action  ^ 
at  law,  recover  of  such  railroad  company  such 
damages  as  they  mieht  have  recovered  in  a 
common-law  suit  had  the  railroad  company 
built  its  road  in  said  street  without  proper 
authority;  for  while  such  railroad  company 
has  buift  its  road  by  proper  authority,  con- 
ferred directly  by  the  Legislature  or  by  a  town 
council  authorized  so  to  do  by  the  Legislature, 
it  cannot  be  regarded  as  committing  a  nuisance 
in  so  building  its  road  and  using  it  in  a  careful 
and  proper  manner.  Yet  under  section  9  of  ar- 
ticle 8  of  our  Constitution  said  railroad  com- 
pany is  liable  for  the  permanent  damages  it  in- 
flicts on  such  adjoining  lots,  in  the  same  man- 
ner as  if  it  had  built  its  road  without  such 
proper  authority;  but  after  it  has  once  been 
sued  for  such  damages  it  is  not  liable  to  be 
sued  for  the  nuisances  which  necessarily  result 
from  the  running  of  its  cars  through  such 
street,  for  in  so  doing  it  is  only  exercising  its 
rights  and  is  not  committing  a  nuisance." 

The  only  qualification  of  the  general  rule 
thus  announced  is  that  where  the  property  of 
the  lot  or  land  owner,  though  not  actually 
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appropriated  by  the  railroad  company  for  its 
uses,  18  neverlheless  as  eftectualiy  destroyed  in 
value  as  if  it  had  been  in  fact  taken  by  the 
company  for  the  construction  of  its  road,  the 
owner  of  the  property  so  destroyed  may  obtain 
an  injunction  to  restrain  the  company  until 
the  damages  Are  paid  or  secured  to  be  paid. 
Mown  V.  Uarpei's  Ferry  Bridge  Co.  17  "W.  Va. 
896. 

In  the  case  before  us,  whatever^may  be  the 
character  and  extent  of  the  damage  to  the 
property  of  the  plaintiff  by  the  construction 
and  operation  of  the  railroad  in  the  manner 
proposed  by  the  defendant,  it  is  quite  certain 
that  it  will  not  amount  to  such  an  absolute  de- 
struction of  the  value  of  the  property  as  will  be 
equivalent  to  a  virtual  taking  of  it;  and  there- 
fore, according  to  the  decision  of  this  court  in 
the  aforesaid  case  of  Spencer  v.  Point  Pleasant 
A  0.  R,  R.  Co.  the  plaintiff  was  not  entitled  to 
an  injunction  to  restrain  the  defendant  from 
Uie  construction  of  its  road  along  20th  Street 
in  the  manner  it  claims  the  right  to  do  in  its 
answer,  and  consequently  the  circuit  court 
erred  in  refusing  to  wholly  dissolve  the  injunc- 
tion. The  question  as  to  whether  or  not  the 
plaintiff  is  entitled  to  damages  for  the  injury, 
If  any,  done  to  his  property  by  the  construc- 
tion and  operation  of  the  defendant's  railroad 
along  20th  Street,  or  the  extent  of  said  injury 
and  the  amount  of  said  damages,  do  not  arise 


in  this  suit;  because,  for  the  reasons  before 
stated,  his  redress  for  such  injury  and  Uie  re- 
covery for  such  damages  must  be  sought  by 
him  in  a  proper  action  at  law  after  he  has  sus- 
tained the  damages  by  the  actual  construction 
of  the  railroad. 

It  necessarily  follows  from  this  conclusion 
that  the  circuit  court  also  erred  by  its  order  of 
April  6,  1889,  setting  aside  the  order  of  March 
9,  1889,  modifying  the  injunction  so  as  to 
allow  the  defendant  to  proceed  with  the  con- 
struction of  its  road  upon  giving  bond,  etc. 

The  injunction  itself  being  improper,  every 
act  or  order  suspending  its  operation  or  destroy- 
ing its  effect  would  diminish  the  error,  while 
the  setting  aside  of  such  order  would  of  course 
prejudice  the  right  and  increase  the  wrong. 

For  the  reasons  aforesaid,  I  am  of  opinion 
that  so  much  of  the  aforesaid  order  of  March 
9,  1889,  as  overruled  the  defendant's  motion  to 
dissolve  the  iniunction,  and  the  whole  of  said 
order  of  April  o,  1889,  should  be  reversed;  and 
this  court  proceeding  to  enter  such  order  and 
decree  as  the  Circuit  Court  should  have  en- 
tered, it  is  ordered  that  the  injunction  awarded 
the  plaintiff  on  March  j?,  1889,  be  wholly  dis- 
solved and  the  plaintiff's  bill  be  dismissed  with 
costs. 

Greent  Eng^liah  and  Brannony  //•»  oon- 
cuned. 
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^Insolvent  oorporationa  ;  preforred 
4Sredltor8«  A  oorporation  for  profit,  organized 
under  the  laws  of  this  State,  after  It  has  become 
Insolvent,  and  ceased  to  prosecute  the  objects 
Cor  which  it  was  created,  cannot,  by  giving  some 

;  of  its  creditors  mortgages  on  the  corporate  prop- 
erty to  secure  antecedent  debts  without  other 

*Head  note  by  the  Ooubt, 


KOTB.— Corporations :  pnypertu  of  insoliocnt  a  trust 

funaftjr  creditors. 

The  law  seems  to  be  well  settled  that  the  capital 
stock  and  other  property  of  private  corporations, 
especially  after  their  dissolution  ,1s  treated  as  a  trust 
fund  in  favor  of  creditors.  Mumma  v.  Potomac 
Oo.  88  U.  &  8  Pet.  2(a  (8  L.  ed.  M5);  Vose  v.  Orant,  15 
Mass.  605;  Spear  v.  Grant,  16  Mass.  9;  Lyman  v.  Bon- 
ney,  101  Mass.  662;  Brewer  v.  Boston  Theatre,  104 
Mass.  878;  Bartlett  v.  Drew,  67  N.  Y.  687, 60  Barb. 
648:  Hastings  v.  Drew,  76  N.  Y.  9;  Goodln  v.  Cin- 
cinnati &  W.  Canal  Co.  18  Ohio  St.  160. 

A  general  assignment  without  any  intent  of  eriv- 
Ing  preferences,  and  for  the  equal  benefit  of  all 
eredkors,  is  a  proper  and  legal  act,  and  within  the 
oorporate  powers  of  moneyed  corporations.  Bow- 
ery Bank  Case,  5  Abb.  Pr.  416, 16  How.  Pr.  66;  Hurl- 
but  V.  Carter,  21  Barb.  281;  Hill  v.  Beed,  16  Barb. 
280;  Curtis  v.  Leavitt,  16K.  T.  ua 
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consideration,  create  valid  preferences  la  ttieir 
behalf  over  the  other  creditors,  or  over  a  general 
asBignment  thereafter  made  for  the  benefit  of 
creditors. 

(June  18, 1888.) 

ERROR  to  the  General  Term  of  the  Superior 
Court  of  Cincinnati  to  review  a  Judgment 
in  favor  of  plaintiff  in  an  action  brought  to 
compel  a  trustee  for  benefit  of  creditors  to  pav 
plaintiff  the  amount  of  a  certain  mortgage  al- 
leged to  have  been  given  to  it  by  the  insolvent 
debtor,  the  c^se  having  been  reserved  for  the 
opinion  of  the  General  Term.  Reversed  in 
part. 

The  T.  J.  Nottingham  Manufacturing  & 
Supply  Company,  a  corporation  organized  un- 
der the  Laws  of  Ohio,  being  unable  to  meet  its 


The  prohibition  of  the  New  York  statutes  applies 
only  to  domestic  corporations  (Coats  v.  Donnell,  94 
N.  Y.  168);  and  moneyed  corporations  include  in- 
surance companies.  Hill  v.  Beed,  16  Barb.  280; 
Hurlbut  V.  Carter,  21  Barb.  221. 

A  corporation  may  make  an  assignment  under 
the  Statute  of  Missouri  relating  to  voluntary  aa- 
slgnments;  and  where  the  powers  of  a  corporation 
are  vested  in  a  board  of  directors,  they  may,  unless 
restricted,  do  whatever  the  oorporation  might  do. 
Hutchinson  v.  Oreen,  6  West.  Rep.  834,  91  Mo.  967; 
Descombes  v.  Wood,  8  West.  Rep.  616,  91  Mo.  196. 

Assignment  giving  preferences, 

A  creditor^  bill,  under  the  Act  of  1881.  filed  with- 
out  the  sanction  of  the  judge,  will  not  prev^ent  the 
making  of  an  assignment  giving  preferences,  made 
prior  to  the  sanctioning  of  the  blU.  KnoxvIUe 
Iron  Co.  V.  Wilkins,  74  Oa.  488, 


See  also  5  L.  K.  A.  361 ;  21  L.  R.  A.  560. 
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liabiUties,  on  the  25tb  day  of  June,  1884,  made 
an  assignment  to  F.  W.  Browne  for  the  benefit 
of  its  creditors.  The  assignment  was  duly  filed 
in  the  probate  court,  and  thereafter  Browne  was 
removed  and  George  L.  Rouse  appointed 
trustee  to  administer  the  assi^ment. 

The  Merchants  National  Bank  of  Cincin- 
nati, claiming  to  be  a  creditor  of  the  corpora- 
tion, and  that  the  debt  due  it  was  secured  by  a 
chattel  mortgage  upon  the  property  assigned, 
presented  its  claim  to  the  trustee  for  allow- 
ance, and  the  same  having  been  rejected  by 
him,  the  ori^nal  action  was  brought  by  the 
bank  in  the  Superior  Court  of  Cincinnati,  to 
compel  the  trustee  to  allow  the  claim  in  the  set- 
tlement of  the  trust,  and  to  establish  the  prior- 
ity of  ibe  mortgage  lien. 

The  petition  of  the  bank  alleged  that  the 
corporation,  being  indebted  to  it  in  the  sum  of 
$6,000  on  six  promissory  notes  particularly 
described,  "by  a  resolution  of  its  board  of  di- 
rectors, duly  passed,  authorized  T.  J.  Notting- 
bam,  its  president,  to  execute  and  deliver  to 
this  plaintiff  a  chattel  mortgage"  upon  certain 
described  property,  and  thereupon  a  chattel 
mortgage  was  regularly  drawn  and  executed 
conveying  said  property  to  the  plaintiff  to  se- 
■cure  the  payment  of  the  six  promissory  notes 
as  hereinbeiore  set  forth. 

The  petition  further  stated  that  the  required 
affidavit  as  to  the  amount  and  justice  of  the 
claim  was  made  and  the  mortgage  duly  filed. 
It  also  alleged  that  a  demand  had  been  made 
upon  the  trustee  for  the  payment  of  the  claim, 
which  was  refused  although  he  had  sufficient 
funds  in  his  hands  to  pay  me  same.  Judgment 
for  the  amount  of  th^  claim  was  therefore  de- 
manded. 

The  answer  denied  the  indebtedness  of  the 
corporation  to  the  bank  and  the  due  execution 
of  the  chattel  mortgage.  It  further  averred 
that  the  board  of  directors  of  said  company  had 
DO  authority  to  order  a  chattel  mortage  to  be 

given  to  the  plaintiff  to  secure  the  individual 
ebt  of  T.  J.  Nottingham,  and  alleged  that  said 
chattel  mortgage  was  void  and  In  fraud  of  the 
rights  of  the  general  creditors. 

The  case  was  heard  upon  the  pleadings  and 
•evidence,  and  then  reserved  to  thejgenera]  term 
for  decision,  where,  at  the  request  of  counsel, 
the  court  stated  its  findings  of  fact  and  conclu- 
sions of  law  separately  as  follows: 

"That  on  the  23d  day  of  June,  1884,  the  T. 
J.  Nottingham  Manufacturing  &  Supply  Com- 


pany, defendant,  being  insolvent,  resolved  to 
malEe  a  general  assignment  of  its  property  for 
the  benefit  of  its  creditors,  and  resolved  to 
give  a  mortgage  on  the  same  property  to  the 
plaintiff,  and  other  mortgages  to  other  cred- 
itors, which  mortgages  should  have  preference 
over  the  assignment,  and  appointed  F.  W. 
Browne  assignee." 

"The  deed  of  assignment  w^ns  executed  and 
delivered  to  the  said  F.  W.  Browne,  who  drew 
all  the  instruments  and  acted  as  attorney  for 
the  company  in  the  whole  matter  as  well  as 
assignee,  on  the  24th  June.  Before  the  execu- 
tion of  the  assignment, the  mortgage  was  drawn^ 
but  a  blank  was  left  therein  for  tbe  insertion  of 
the  amount  secured  by  it.  Next  day,  the  25Ui 
of  June,  the  mortgage  was  completed  and  ex- 
ecuted, and  immediately  thereafter  the  other 
mortgages  were  completed  and  executed,  the 
whole  being  done  at  one  sitting. 

"The  property  was  describe  in  the  body  of 
the  mortgage  as  'the  goods  and  chattels  de- 
scribed in  the  schedule  hereunto  annexed,'  and 
was  signed,  not  at  the  close  of  the  body  of  the 
mortgage,  but  at  the  end  of  the  schedule,  and 
the  signature  was  there  affixed  for  the  purpose 
of  authenticating  and  executing  the  mortgage. 
.  .  .  On  the  25th  of  June,  the  completed  mort- 
gage was  filed  in  the  recorder's  office  of  Hamil- 
ton County,  where  chattel  mortgages  executed 
in  Cincinnati  by  residents  thereof  are  required 
by  law  to  be  filed,  and  on  the  same  day,  one 
hour  or  two  later,  the  assignment  was  fled  with 
the  Judge  of  the  probabe  court. 

"The  amount  due  the  plaintiff  on  the  first 
day  of  this  term,  secured  by  said  mortgage,  is 
$6,642.41;  F.  W.  Browne,  assignee,  was  re- 
moved, and  George  L.  Rouse,  defendant,  was 
appointed  trustee  in  his  place.  The  properur 
has  been  sold  and  the  proceeds  are  in  the  hands 
of  said  trustee.  The  plaintiff  presented  his 
claim  to  said  trustee  and  demanded  its  allow- 
ance and  payment,  aU  of  which  the  said  trustee 
refused. 

"As  conclusion  of  law  the  court  finds  that 
the  mortgage  is  a  valid  instrument,  and  has 
preference  over  the  assignment,  and  the  plain- 
tiff is  entitled  to  the  payment  thereof  from  the 
proceeds  of  the  mortgaged  property. 

"To  all  of  which  findings  the  defendant  then 
and  there  excepted;  and  the^upon  the  defend- 
ant made  and  filed  a  motion  to  set  aside  the 
said  findings,  and  for  anew  trial,  which  motion 
was  by  the  court  overruled,  to  which  action  of 


Where  an  Insolvent  corporation  mort^raged  all 
Its  real  and  personal  property  to  a  trustee  to  secure 
certain  specified  dents,  and  pledged  all  its  notes 
and  accounts  to  another  creditor,  to  secure  his 
claim,  but  It  was  not  the  intention  in  either  case  to 
make  an  absolute  conveyance  of  the  property.  It 
was  held  that,  although  the  two  transactions  be 
regarded  as  one,  they  did  not  amount  to  an  assign- 
ment  which  would  be  void  because  of  preferences. 
Oarrctt  v.  Burlington  Plow  Co.  70  Iowa,  097. 

In  Wisconsin  a  stockholder,  director  or  officer  of 
ft  corporation  making  an  assignment  may  be  a  pre- 
ferred creditor  for  wages  earned  by  him  as  a  labor- 
er, servant  or  employ^  of  the  corporation,  under 
chap.  348,  Laws  1888.  Con  lee  Lumber  Co.  v.  Ripon 
Lumber  &  Mfg.  Co.  06  Wis.  481. 

The  salary  of  the  manager  of  a  lumber  and  man- 
ufacturing company  is  the  **  wages"  of  an**  em- 
ploye*,^* within  the  meaning  of  this  chapter.     Ibid, 

5  L.  K.  A. 


IrucH/oent  latoe ;  conflict  of. 

The  insolvent  laws  of  a  State  have  no  extrater- 
ritorial effect.  Glenn  v.  Clabaugh,  7  Cent  Rep.  80, 
65Md.66. 

A  voluntary  assignment  made  in  another  State 
will  pass  personal  property  m  this  State  as  against 
a  subsequent  attaching  creditor  resident  here,  if 
the  assignment  be  sucb  as  would  be  upheld  and  en- 
forced If  made  in  this  State.  Coflin  v.  Kelltng,  83 
Ky.  649. 

But  a  voluntary  assignment  made  in  New  York, 
and  valid  there,  is  not  valid  in  this  State  against  an 
attachment,  if  such  assignment  is  one  which,  if 
made  between  citizens  of  this  State,  would  be  in- 
operative  for  want  of  compliance  wlUi  legal  requl* 
sitions.  Eaulkner  v.  Hyman,  !S  New  £ng.  Eep.  181, 
14S  Mass.  63. 
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the  conrt  the  defendant  then  and -there  ex- 
cepted. 

''It  is  therefore  considered  b^  the  court  that 
the  plaintiff  recover  from  the  said  trustee,  from 
the  said  proceeds  in  his  hands,  $6,542.41,  with 
interest  at  6  per  cent  per  annum  from  the  first 
daj  of  Februarjr,  1886,  and  that  the  cost  of 
this  action  be  paid  from  said  proceeds,  and  that 
thisludgment  be  certified  to  the  probate  court." 

Whereupon  the  trustee  took  this  writ. 

Mesars,  Lincoln,  Stephens  As  Llneoln, 
forplaintiff  in  error: 

Th%  capital  stock  of  a  corporation  is  a  trust 
fund  pleaged  to  the  payment  of  the  debts  of 
the  corporation. 

Morawetz,  Priv.  Corp.  Ist  ed.  g|  574,  575, 
581,  582;  Field,  Corp.  §  865,  p.  517,  and  case 
cited;  2  Waterman,  Corp.  §  208,  pp.  120,  121; 
Iran  City  NaL  Bank  v.  FaXU  Wire  mg.  Co,  19 
W.  L.  B.  254. 

An  insolvent  corporation,  which  has  quit  its 
business,  cannot  make  a  valid  preference  of 
creditors. 

Wood  V.  DumfMT,  8  Mason,  808;  Marr  v. 
Bank  of  West  Tenn.  4  Coldw.  471;  Morawetz, 
Priv.  Corp.  Isted.  §§581,  582;  Sawyer  y.  Hoag, 
84  U.  8.  17  Wall.  610  (21 L.  ed.  781);  Eobinsv. 
JSmbry,  1  Smedes  A  M.  Ch.  268. 

CaUin  v.  Eagle  Bank,  6  Conn.  240,  241, 
which  is  the  foundation  for  authorities  sup- 
posed to  have  established  a  different  rule,  was 
decided  upon  the  peculiar  terms  of  the  charter 
of  that  bank. 

MessTB,  Watson*  Burr  As  laivesay  and 
Albei7  &   Alberjr*  also  filed  a  bnef  for 

Slaintiff  in  error,  contending  that  no  insolvent 
ebtor  had  a  right  to  make  preferential  mort- 
gages as  part  of  a  scheme  for  the  general  dis- 
position of  his  property  for  the  benefit  of  cred- 
itors. 
Mr,  John  W.  Herron   for  defendant  in 

error. 

« 

Williams*  /.,  deliyered  the  opinion  of  the 
court: 

The  general  question  for  decision  in  this 
case  is,  whether  a  corporation  for  profit,  or- 
^nized  under  the  laws  of  this  State,  can,  in 
the  disposition  of  the  corporate  property,  after 
it  has  become  insolvent,  and  ceasea  to  further 
prosecute  the  objects  for  which  it  was  created, 
pftfer  some  of  its  creditors  over  others. 

The  claim  of  the  plaintiff  in  error  is  that, 
when  the  corporation  becomes  insolvent  and 
ceases  to  carry  on  business,  its  property  and 
aK^ets  constitute  a  trust  fund  for  tiie  benefit  of 
its  creditors,  and  the  directors  in  possession  of 
the  corporate  property,  being  trustees  for  all 
the  creditors,  cannot  lawfully  dispose  of  it  other- 
wise than  for  the  equal  benefit  of  all  the  cor- 
porate creditors.  The  defendant  in  error,  on 
the  other  hand,  contends  that,  when  not  re- 
stricted by  the  law  of  their  creation,  or  pre- 
vented by  the  operation  of  some  bankrupt  or 
insolvent  law,  msolvent  corporations  may,  the 
same  as  natural  persons,  make  preferences 
among  their  creditors. 

Decisions  of  courts  will  be  found,  maintain- 
ing each  of  these  diverse  positions.  The  precise 
que-otion  has  not  been  decided  in  this  State,  and, 
iD  view  of  the  confiict  of  authority  elsewhere, 
we  are  at  liberty  to  adopt  that  rule  which  best 
harmonizes  with  the  policy  and  legislation  of 
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the  State,  rests  upon  the  sounder  reason,  as  we 
conceive  it  to  be,  and  coincides  with  our  sense 
of  justice  and  right. 

The  ri^ht  of  tne  indiyidual  debtor  to  prefer 
one  creditor  to  another,  though  at  the  time  in- 
solvent, rests  upon  his  complete  dominion  over» 
and  consequent  unrestricted  power  of  disposi- 
tion of  his  property .  And  the  cases  which  hold 
that  insolvent  corporations  are  entitled  to  make 
preferences  among  their  creditors,  attribute  to 
them  the  same  unlimited  control  over  their 
property  that  is  possessed  by  individuals  over 
theirs. 

In  CaUin  ▼.  EagU  Bank  €f  New  Haven,  (^ 
Conn.  288,  which  is  the  leading  oa.se  in  this 
country  maintaining  the  right  of  an  insol- 
vent corporation  to  prefer  one  or  more  of  its 
creditors  over  others,  the  decision  is  distinctly 
placed  upon  the  ground  that  the  particular  cor- 
poration was  invested  with  the  control  and 
power  to  dispose  of  the  corporate  property,  as 
fully  and  to  the  same  extent  that  natural  Ar- 
sons have  with  respect  to  their  property.  Hoe- 
mer,  Ck.  J,,  in  the  opinion  in  that  case  says: 
"If  the  corporation,  so  far  as  regards  its  right 
to  manage  and  dispose  of  its  property,  has 
power  analotrous  with  that  which  is  vested  Id 
an  individual,  the  plaintiff's  bill  is  wholly  des- 
titute of  merits  .  .  .  The  cases  of  an  individ- 
ual and  of  a  corporation  in  the  matter  under 
discussion,  it  appears  to  me,  are  not  merely^ 
analogous,  but  identical;  and  I  discern  no  rea- 
son for  the  slightest  difference  between  them." 
And  again  he  says  that  "no  express  trust  was 
created  on  the  happening  of  the  bank's  inpol- 
vency;  but  the  charter, ^on  every  fair  principle 
of  construction,  conferred  on  the  corporation 
the  entire  control  of  its  property,  as  well  after, 
as  before,  this  event  .  .  .  The  insolvent  bank- 
ing corporation  is  just  as  much  a  trustee  of  the 
creditors,  and  no  more,  as  the  insolvent  indi- 
vidual is  the  trustee  of  his  creditors.  The  rela- 
tion of  creditor  and  debtor  exists  in  both  cases; 
but  from  this  relation  no  trust  arises." 

We  have  not  the  charter  of  the  corporation 
in  question  in  that  case  before  us,  but  assume 
that  thfi  learned  judge  was  correct  in  saying 
that  bv  every  fair  construction  it  conferred 
upon  the  corporation  the  entire  control  of  its 

groperty  after  its  insolvency;  if  so,  no  fault  need 
e  found  with  his  conclusion,  tliat  it  might, 
like  any  individual,  prefer  some  of  its  creditors 
over  others. 

Corporations  generally  do  not  possess  such 
amplified  powers,  and  especially  those  created 
unaer  the  laws  of  this  State.  In  this  State 
corporations  have  not  the  same  powers  and  ca- 
pacities as  naturaV  persons,  but  are  authorized 
for  specified  and  defined  purposes.  They  are 
clothed  with  those  attributes  only  with  which 
the  law  under  which  they  are  created  invests 
them,  and  can  exercise  no  powers  not  express- 
ly conferred,  or  necessary  to  carry  into  effect 
those  in  terms  granted. 

Since  the  Constitution  of  1851,  it  has  been 
the  settled  policy  of  this  Slate  to  afford  ade- 
quate protection  to  the  creditors  of  corpora- 
tions. That  Constitution  contains  the  provis- 
ion that  "dues  from  corporations  shall  be  se- 
cured by  such  individual  liability  of  the  stock- 
holders, and  other  means,  as  may  be  prescribed 
by  law;  but  in  all  cases  each  stockholder  shall 
be  liable,  over  and  above  the  stock  by  him  or 
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ber  owned,  and  any  amount  unpaid  thereon,  to 
m  further  eum,  at  least  equal  in  amount  to  such 
atock." 

Legislation ,  under  this  Constitution,  has  been 
«hap^  to  fully  effectuate  the  constitutional 
^arantee.  All  corporations  organized  for 
profit  are  required  to  have  a  capital  stock,  50 
per  cent  of  which  must  be  subscribed,  and  at 
least  10  per  cent  paid  in,  before  the  organiza- 
tion can  be  effected;  and  the  stockholders  are 
made  liable,  in  addition  to  their  stock,  to  an 
amount  equal  to  the  stock  held  by  them,  to  se- 
cure the  pajrment  of  the  debts  of  the  corpora- 
tion. This  liability,  it  has  uniformly  been  held 
by  this  court,  is  a  security  exclusively  for  the 
benefit  of  the  creditors  of  the  corporation,  over 
which  the  corporation  has  no  control;  and, 
moreover,  this  security  is  for  the  equal  benefit  of 
all  the  creditors.  The  suit  to  enforce  it  must 
be  by  all  the  creditors,  and  against  all  the  stock- 
holders; and  no  creditor  can  acquire  priority 
over  the  others  with  respect  to  it  And,  while 
power  is  conferred  on  corporations  to  reduce 
their  capital  stock,  it  is  expressly  provided  that 
the  rij^ts  of  creditors  shall  not  be  affected,  nor 
in  any  way  impaired.  The  corporate  powers, 
business  and  property  of  the  corporation,  must 
be  exercised,  conducted  and  controlled  by  a 
board  of  directors,  all  of  whom  must  be  stock- 
holders; and,  as  a  still  further  guarantee  for 
creditors,  the  powers  of  corporations  over  their 
property,  its  use  and  disposition,  are  so  circum- 
scribed by  positive  statute,  that  no  corporation 
can  employ  its  stock,  means,  assets  or  other 
property  directly  or  indirectly  for  any  other 
purpose  whatever  than  to  accomplish  tbel^'ti- 
mate  objects  of  its  creation.  The  extent  ofthe 
powers  expressly  conferred  on  them  are  to  sue 
and  be  sued,  contract  and  be  contracted  with, 
and  acquire  and  convey  such  real  and  personal 
estate  as  may  be  necessary  or  convenient  to 
carry  into  effect  the  objects  of  the  incorporation, 
to  make  and  use  a  common  seal,  and  do  all 
needful  acts  to  carry  into  effect  the  objects  for 
which  they  are  created.  It  is  obvious  that  the 
corporate  property  cannot  with  propriety  be 
said  to  be  owned  by  the  corporation  in  the 
sense  of  ownership  as  applied  to  property  be- 
longing to  natural  persons.  The  latter  may, 
without  restriction,  acquire  and  dispose  of 
property  for  any  lawful  purpose,  while  both 
the  power  of  acquisition  and  disposition  of  the 
former  are  limited  to  the  special  objects  already 
mentioned.  The  corporate  property  is  in  real- 
ity a  fund  set  apart  to  be  used  only  in  the  at- 
tainment of  the  objects  for  which  the  corpora- 
tion was  created,  and  it  cannot  lawfully  be  di- 
verted to  any  other  purpose.  As  soon  as  ac- 
quired, it  becomes  impressed  with  the  character 
of  a  trust  fund  for  that  purpose,  and  the  share- 
holder or  creditor  may  interpose  to  prevent  its 
diversion  from  the  objects  of  its  incorporation 
injurious  to  them.    Taylor,  Priv.  Corp.  §  84. 

The  custody  and  control  of  the  property,  and 
the  management  of  the  business  ofthe  corpora- 
tion, are  confided  to  a  board  of  directors  chosen 
by  the  shareholders.  Into  the  hands  of  these 
offloers,  through  whom  alone  corporations  can 
act,  the  shareholders  surrender  their  funds, 
and  intrust  the  management  of  the  affairs  and 
property  of  the  corporation  to  them.  A  rela- 
tion of  trust  and  confidence  therefore  arises  be- 
tween the  stockholders  and  directors  of  a  cor- 
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poration,  out  of  which  grow  the  duties  of  the 
latter  to  so  administer  the  trust  as  will  best  pro- 
mote the  interests  of  the  former,  to  pay  them 
their  appropriate  dividendis  from  time  to  time, 
and,  upon  the  termination  of  the  corporation, 
to  distribute  to  them  their  respective  shares  of 
the  corporate  property,  after  the  payment  of 
its  debts  and  liabilities.  These  duties  are  emi- 
nently of  a  fiduciary  nature.  It  Is  now  so  well 
established  as  to  be  no  longer  a  subject  of  con- 
troversy, that  the  relation  of  trustee  and  cestui 
que  trust  subsists  between  the  directors  and 
shareholders.  And,  since  the  directors,  as  such 
trustees,  represent  and  act  for  all  the  share- 
holders, they  cannot  lawfully  favor  any  par- 
ticular shareholder  or  class  of  shareholders; 
but  every  authority  and  power  possessed  by 
them  must  be  exercised  for  the  benefit  of  all 
alike.    Otherwise  no  corporation  could  endure. 

If  the  directors  and  officers  of  a  corporation 
were  allowed,  in  the  conduct  of  the  business 
and  disposition  of  the  property,  to  favor  one 
or  more  shareholders  to  the  detriment  of  the 
others,  the  minority  would  be  the  prey  of  the 
majority;  for,  it  would  then  be  within  the  pow- 
er of  the  majority  to  combine  and  elect  the  of- 
ficers, who  in  turn  should  manage  the  whole 
business  and  apply  the  whole  corporate  prop- 
erty for  the  benefit  of  the  majority,  and  thus 
practically  confiscate  the  entire  property  inter- 
est of  the  minority.  Corporations  would  thus 
become  traps  for  the  unwary,  and  legalized 
instruments  of  fraud.  The  doctrine  that  the 
directors  are  trustees  for  the  shareholders,  and 
for  the  equal  benefit  of  all,  it  is  obvious,  is  es- 
sential to  the  existence  of  corporations. 

But,  it. is  the  right  of  the  creditors,  equally 
with  the  shareholders,  to  have  the  corporate 
property  applied  to  the  purposes  for  which  the 
corporation  was  created,  and  this  includes  the 
payment  of  the  corporate  indebtedness  con- 
tracted in  the  prosecution  of  its  business.  The 
rights  of  the  creditors  to  the  corporate  proper- 
ty, so  far  as  it  is  necessary  to  meet  their  de- 
mands, are  superior  to  those  of  stockholders. 

In  Perry  on  Trusts,  §  242,  the  relative  rights 
of  the  creditors  and  shareholders  are  thus  de- 
fined: **  A  corporation  holds  its  property  in 
trust,  first  to  pa,v  its  creditors,  and  second  to 
distribute  to  its  stockholders  pro  rata.  If  there- 
fore a  corporation  should  dissolve,  and  divide 
its  property  among  its  shareholders  without 
first  paying  its  debts,  equity  would  enforce  the 
claims  of  its  creditors  by  converting  all  persons, 
except  bona  fide  purchasers  for  value,  to  whom 
the  property  had  come,  into  trustees,  and  would 
compel  them  to  account  for  the  property 
and  contribute  to  the  payment  of  the  debts  of 
the  corporation  to  the  extent  of  its  property  in 
their  hands." 

It  is  now  firmly  established  that  the  property 
and  assets  of  a  corporation  are  a  trust  fund  for 
the  payment  of  its  debts,  especially  in  case  of 
its  insolvency.  8ince  the  case  of  Wood  v.  Dum- 
mer,  3  Mason,  811,  where  Mr,  Jvstice  Story  is 
said  to  have  first  formulated  the  doctrine,  it  has 
been  generally  accepted,  and  is  sustained  by  the 
highest  authority.  Mr.  Justice  Swayne  an- 
nounces it  with  great  clearness,  in  Sanger  v. 
Upton,  91  U.  S.  56,  80  [23  L.  ed.  220,  223]  as 
follows:  "The  capital  stock  of  an  incorporated 
company  is  a  fund  set  apart  for  the  payment  of 
its  debts     It  is  a  substitute  for  the  personal 
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liabilities  which  subsist  in  private  copartner- 
ships. When  debts  are  incurred,  a  contract 
arises  with  the  creditors  that  it  shall  not  be 
withdrawn  or  applied,  otherwise  than  upon 
their  demands,  until  such  demands  are  sstisned. 
The  creditors  have  a  lien  upon  it  in  equity.  If 
diverted,  they  may  follow  it  as  far  as  it  can  be 
traced,  and  subject  it  to  the  payment  of  their 
claims,  except  as  against  holders  who  have 
taken  it  bona  fide  for  a  valuable  consideration, 
and  without  notice.  It  is  publicly  pledged  to 
those  who  deal  with  the  corporation  for  their 
security." 

In  Curran  v.  Arkansas,  56  U.  S.  15  How. 
312  [14  L.  cd.  705],  Mr,  Justice  Curtis  said  on 
this  sul ..'  :  '  'The  capital  and  debts  of  banking 
and  otLt'i  moneyed  corporations  constitute  a 
trust  fund  and  pledge  for  the  payment  of  its 
creditors  and  stockholders,  and  a  court  of  equi- 
tv  will  lay  hold  of  the  fund  and  see  that  it  be 
duly  collected  and  applied." 

And  in  Upton  v.  Tribikock,  91  U.  S.  45,  47 
[23  L.  ed.  203,  204]  Mr.  Justice  Hunt  thus  lays 
down  the  doctrine:  "The  capital  stock  of  a 
moneyed  corporation  is  a  fund  for  the  payment 
of  its  debts.  It  is  a  trust  fund,  of  which  the 
directors  are  the  trustees.  It  is  a  trust  to  be 
managed  for  the  benefit  of  its  shareholders  dur- 
ing its  life,  and  for  the  benefit  of  its  creditors 
in  the  event  of  its  dissolution.  This  duty  is  a 
sacred  one,  and  cannot  be  disregarded.  Its 
violation  will  not  be  undertaken  by  anv  just- 
minded  man,  and  will  not  be  permitted  by  the 
courts." 

The  doctrine  is  sustained  by  many  author- 
ities: 2  Story,  Eq.  §  1252:  Pom.  Eq.  §  1046; 
Taylor,  Priv.  Corp.  §§  654,  655;  Eaywaod  v. 
Lincoln  Lumber  Co.  64  Wis.  639. 

It  was  held  by  this  court,  as  early  as  Taylor 
V.  Miami  Exporting  Co.  5  Ohio,  165,  where'the 
opinion  of  Mr,  Justice  Story  in  Wood  v.  Bum- 
mer,  supra,  is  quoted  with  approbation,  and  it 
is  more  distinctly  announced  in  the  later  case 
of  Goodin  v.  Cincinnati  db  W.  Canal  Co,  18 
Ohio  St.  182, where  it  is  said  to  be  "well  settled 
that  the  property  of  a  corporation  is  a  trust 
fund  in  the  hands  of  its  directors,  for  the  bene- 
fit of  its  creditors  and  stockholders." 

It  being  established  that  the  corporate  prop- 
erty is  a  trust  fund  for  the' benefit  of  the  corpo- 
rate creditors,  it  follows  that,  after  the  insolv- 
ency of  the  corporation  is  ascertained,  and  the 
objects  of  its  creation  are  no  longer  pursued, 
the  managing  board  of  directors  then  having 
the  custody  of  the  property  become  trustees 
thereof  for  the  creditors;  ana  this  relation  nec- 
essarily forbids  any  discrimination  between  the 
beneficiaries  in  the  distribution  or  application 
of  tlie  fund.  The  due  execution  of  the  trust 
demands  absolute  impartiality  toward  the  ces- 
tnis  que  trust.  They  must  be  treated  alike, 
and  no  preference  can  be  made  among  them 
without  a  direct  violation  of  the  duties  arising 
from  the  relation.  It  would  seem  clear  that,  if 
the  corporate  property  constitutes  a  fund  for 
the  creditors,  it  is  as  much  so  for  one  creditor 
as  for  another,  and  that  the  directors  in  posses- 
sion are  without  authority  to  dispose  of  it  in 
disregard  of  the  rights  of  any  creaitors.  They 
can  no  more  discriminate  between  creditors  in 
such  case  than  they  could  before  the  insolven- 
cy of  the  corporation,  between  the  sharehold- 
ers.   The  objects  for  which  the  corporation 
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was  created  being  no  longer  prosecuted,  \ad 
the  occasion  for  the  ezercue  by  the  boara  of 
directors  of  the  power  of  control  and  disposi- 
tion of  the  proper^  for  such  purpose  having 
ceased,  there  remains  no  purpose  to  which  its 
assets  can  lawfully  be  devoted,  except  to  the 
payment  of  the  debts. 

In  equity  the  cbrporate  property  becomes  the 
property  of  the  creditors,  and  their  equities  are 
equal.  Every  creditor,  who  became  such  by 
parting  with  his  money,  property  or  other 
things  of  value  to  the  corporation  contributed 
to  the  accomplishment  of  its  purposes,  and 
augmented  its  corporate  fund;  and  when  the 
fund  is  no  longjer  demanded  for  the  purposes 
of  the  corporation,  the  rights  of  the  creditors 
become  fixed  instantly  and  equally ;  for  each, 
having  contributed  to  the  common  fund,  has  an 
interest  in  it,  in  proportion  to  his  claim,  equal- 
ly with  every  other  creditor.  This  interest  is 
sometimes  called  the  equitable  lien  of  the  cred- 
itor on  the  corporate  property,  which  enables 
him  to  follow  it,  even  after  it  has  left  the  hands 
of  the  directors,  wherever  it  can  be  found,  ex- 
cept in  the  possession  of  bona  fide  purchasers 
for  value,  and  subject  it  to  the  payment  of  *the 
corporate  indebtedness.  It  would  seem  to  re- 
sult, as  a  necessary  consequence,  that  insolvent 
corporations  which  have  ceased  to  carry  on 
business  cannot,  by  pledge  or  mortgage  of  its 
property  to  some  of  its  creditors  in  payment  or 
security  of  antecedent  debts,  without  other  con- 
sideration, create  valid  preferences  in  their  fa- 
vor over  others.  To  admit  their  right  to  do  so 
would  be  inconsistent  with  the  well-settled  doc- 
trine of  their  trust  relations  with  the  creditors 
and  shareholders— a  doctrine  so  Just  and  equi- 
table, and  resting  upon  principles  so  clear  and 
satisfactoiy,  that  the  more  recent  writers  on  the 
subject  accord  to  it  their  unqualified  indorse- 
ment. 

In  the  last  edition  of  Taylor  on  Private  Cor- 
porations it  is  said:  "  When  corporations  be- 
come insolvent,  the  duty  of  the  directors  to- 
ward its  creditors  becomes  even  stricter  and 
more  imperative;  for,  under  such  circumstances^ 
the  rights  of  creditors  are  paramount,  and  it 
has  b^me  probable  that  they  will  be  some- 
what damaged;  and  the  plain  duty  of  directors 
who  control  the  funds  from  which  corporate 
debts  are  paid  is  to  see  that  the  loss  is  as  small 
as  possible.  Moreover,  since,  upon  the  insolv- 
ency of  the  corporation,  the  rights  of  unsecured 
creaitors  are  equal,  it  would  seem  to  be  unlaw- 
ful, even  in  the  absence  of  a  statute  expressly 
forbidding  it,  for  directors  to  make  preferences 
among  them."    §  759. 

And  in  section  668  it  is  further  said:  "To 
allow  an  insolvent  corporation  to  make  an  as- 
signment of  its  property,  giving  preferences  to 
a  portion  of  its  creditors  over  the  others,  is  un- 
just, as  well  as  utterly  repugnant  to  the  doc- 
trine that  corporate  property  is  a  trust  fund,  on 
the  credit  of  which  persons  contract  with  the 
corporation.  If  such  property  constitutes  such 
a  fund,  it  is  clearly  held  in  trust  for  the  benefit 
of  one  creditor  jjust  as  much  as  another,  and  to 
prefer  one  creditor  to  anotiier  is  evidently  be- 
yond the  authority  of  the  trustee.  This  view 
IS  far  from  being  unsupported  by  direct  author- 
ity." 

Mr.  Morawetz  in  his  excellent  work  ou 
Private  Corporations,  referring  to  the  cases 
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•"wbich  hold  that  corporate  prefereoces  are  valid, 
says: 

'*  This  doctrioe,  in  the  opinion  of  the  writer, 
is  whol]}r  indefensible  on  principle.  The  cap- 
ital provided  for  the  security  of  the  creditors  of 
a  corporation  is  a  fund  held  for  the  benefit  of 
all  the  creditors  equally.  That  the  unsecured 
creditors  of  a  corporation  are  entitled  to  an 
equal  distribution  of  the  common  security  has 
often  been  recognized  by  the  courts  of  equity 
in  adjusting  the  rights  of'  creditors  among 
themselves  and  in  relation  to  the  company*s 
shareholders*  After  a  corporation  has  become 
insolvent,  and  has  ceased  to  carry  on  business, 
the  rights  of  its  creditors  become  fixed.  If  a 
corporation,  whose  assets  are  not  sufficient  to 
satisfy  all  of  its  creditors  in  full,  can  prefer 
certam  creditors,  leaving  others  unpaid,  this 
must  be  by  virtue  of  a  power  reserved  by  im- 
plication to  the  company  and  its  agents.  But 
this  power  cannot  justly  be  included  in  the  gen- 
eral powers  of  management  which  a  corpora- 
tion must  necessarily  possess  over  its  property 
in  order  to  carry  on  its  business  and  further  the 
purposes  for  which  the  company  was  formed. 
The  purposes  of  a  corporation  are  not  furthered 
to  any  manner  by  giving  it  or  its  agents  the 
power,  after  the  company  has  become  insolv- 
ent and  has  ceased  to  carry  on  business,  and 
after  its  shareholders  have  lost  their  interests  in 
the  corporate  estate,  to  prefer  a  portion  of  the 
creditors,  according  to  interest  or  mere  whim, 
and  to  pay  their  claims  in  full,  leaving  the 
others  wholly  without  redress. 

*'  The  doctrine  that  an  insolvent  corporation 
may  prefer  certain  creditors  at  the  expense  of 
others  seems  to  have  been  first  started  in  CaUtn 
V.  Eagle  Bank,  6  Conn.  283,  a  case  in  which 
the  fundamental  rule  that  the  assets  of  an 
insolvent  corporation  constitute  a  trust  fund 
pledged  for  the  semirity  of  creditors  was  de- 
nied. It  is  a  doctrine  which  is  at  variance  with 
the  whole  theory  of  the  law  concerning  the 
rights  of  creditors  of  insolvent  corporations, 
and  is  contrary  to  the  plainest  principles  of 
Justice."    2  Morawetz,  Priv.  Corp.  §  803. 

And  in  a  very  recent  work  on  Insolvent  Cor- 
porations it  is  said:  "The  practical  working 
of  the  rule  sustaining  corporate  preferences  is 
monstrous.  The  unpreferred  creditors  have 
only  a  myth  or  shadow  left  to  which  resort  can 
be  had  for  payment  of  their  claims,  a  soulless, 
fictitious,  unsubstantial  entity  that  can  be  nei- 
ther seen  nor  found.  The  capital  and  assets  of 
the  corporation,  the  creditors'  trust  fund,  may 
under  this  rule  be  carved  out  and  apportioned 
among  a  chosen  few,  usually  the  family  con- 
nections or  immediate  friends  of  the  officers 
making  the  preference.  This  rule  of  law  is 
entitled  to  take  precedence  amon^  Uie  many 
reckless  absurdities  to  be  met  with  in  cases 
affecting  corporations  as  beine  a  manifest  trav- 
esty upon  natural  Justice."  Wait,  Insolv.  Corp. 

§162. 

"Elsewhere  we  have  deprecated  the  right, 
which  is  recognized  in  a  number  of  cases,  of 
insolvent  corporations  to  make  preferential  as- 
rignments.  It  would  seem  to  be  an  idle  waste 
of  words  to  designate  the  capital  and  assets  of 
di  corporation  as  a  trust  fund  for  the  benefit 
and  security  of  creditors  in  the  event  of  disso- 
lution or  insolvency,  if  one  of  the  first  prin- 
Giples  of  the  law  of  trusts,  equality  of  distribu- 
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tion,  could  be  openly  violated  and  the  effects 
of  the  bankrupt  company  apportioned  among 
a  favored  few.'*    Id.  §  654. 

Without  extending  the  discussion,  we  are  of 
opinion  that  when  a  corporation  for  profit, 
organized  undcrthe  laws  of  this  b^tate,  becomes 
insolvent  and  ceases  to  carry  on  its  business  or 
further  pursue  the  purposes  of  its  creation,  the 
corporate  property  constitutes  a  trust  fund  for 
the  equal  benefit  of  the  corporate  creditors,  in 
proportion  to  the  amounts  of  their  respective 
claims;  and  that  it  cannot  then,  by  pledge  or 
mortgage  of  the  property  to  some  of  its  credit- 
ors as  security  for  antecedent  debts,  without 
other  consideration,  create  valid  preferences  in 
their  behalf  over  the  other  creditors,  or  over  an 
assignment  thereafter  made  for  the  benefit  of 
creditors. 

Instead  of  the  individual  liability  of  the 
stockholders  being  a  ground  of  objection  to 
this  conclusion,  it  furnishes  an  additional  rea- 
son in  its  support.  It  is  well  settled  that  the 
corporate  property  is  the  primary  fund  for  the 
payment  of  the  debts  of  the  corporation,  and 
the  statutory  liability  of  the  stockholder  is  a 
security  to  be  resorted  to  only  when  the  pay- 
ment of  its  debts  cannot  be  enforced  against  its 
property;  and  it  was  held  in  Harpcid  v.  Stobart, 
decided  at  this  term,  that  stockholders  who 
have  assigned  their  stock  to  an  insolvent  as- 
signee are  liable  only  for  such  portion  of  the 
debts  existing  while  they  were  such  stockhold- 
ers as  is  equal  to  the  proportion  which  their 
stock  bears  to  the  stock  held  by  all  stockhold- 
ers liable  for  the  same  debts. 

Admit  the  power  of  the  board  of  directors 
of  an  insolvent  corporation  to  make  preferences 
among  its  creditors,  and  it  must  follow  that 
they  may  prefer  any  they  may  choose  to  select 
for  that  purpose.  This  woula  be  wholly  incon- 
sistent with  the  trust  relation  subsisting  be- 
tween the  directors  and  shareholders,  for,  since 
different  stockholders,  or  classes  of  stockhold- 
ers, may  be  liable  for  different  debts,  and  not 
all  for  the  same  debts,  if  the  directors  could 
apply  the  corporate  property  to  some  of  its 
debts,  leaving  others  entirely  unprovided  for, 
they  would  be  at  liberty  to  select  the  debts  for 
which  particular  stockholders  alone  were  liable 
and  appropriate  all  of  the  property  to  their  sat- 
isfaction, leaving  the  other  stockholders  to 
respond  to  the  full  extent  of  their  statutory 
liability  for  the  remaining  debts.  The  direct- 
ors would  in  this  way  be  enabled  to  apply  the 
whole  corporate  property  to  their  own  exon- 
eration. 

Whether  an  insolvent  corporation  which  is 
still  agoing  concern,  and  in  ^ood  faith  engaged 
in  the  prosecution  of  its  business,  may  borrow 
money,  or  contract  or  procure  an  extension  of 
other  bona  fide  indebtedness,  and  convey  or 
pledge  the  corporate  property  in  security  there- 
of, is  a  question  i^ot  involved  in  this  case,  and 
upon  which  we  here  express  no  opinion. 

It  appears  from  the  finding  of  facts  in  this 
case  that  the  directors  of  the  corporation  de- 
clared its  insolvency  and  directed,  by  the  same 
resolution,  the  execution  of  an  assignment  for 
the  benefit  of  its  creditors  and  of  the  preferen- 
tial mortgages  to  the  bank  and  other  creditors. 
It  does  not  appear  that  there  had  been  any 
agreement  between  the  mortgagees  and  the 
corporation  that  such   mortgages  should  be 
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given,  nor  tbat  they  were  given  for  any  other 
consideration  than  the  antecedent  indebtedness 
of  the  corporation  to  the  creditors  receiving 
them.  Bein^  merely  voluntary  mortgages  to 
secure  pre-existing  debts,  without  other  consid- 
eration^ tbey  cannot  prevail  against  the  equi- 
table rights  of  the  corporate  creditors.  Leuns 
V.  Anderson,  20  Ohio  St.  281. 

Counsel  have  argued  at  length,  and  with  great 
ability,  another  question  sufficiently  raised  on 
the  record,  and  that  is  whether,  in  view  of  the 
facts  found  by  the  court  below,  that  the  exe- 
cution of  the  assignment  for  the  benefit  of 
creditors  and  the  preferential  mortgages  was 
directed  by  the  same  resolution,  and  were  in 
fact  executed  at  the  same  time,  the  several 
instruments  may  not  be  treated  as  constituting 
together  an  assignment  in  trust  with  intent  to 
prefer  the  mortgagees,  and  so  inure  to  the 


e<)ual  benefit  of  all  creditors.  The  determina- 
tion of  this  question  not  being  necessary  to  the 
decision  of  the  case,  no  opinion  is  expressed 
upon  it. 

Other  questions  presented  in  the  argument 
and  considered  by  the  court  do  not  call  for 
further  report. 

No  serious  objection  is  made  here  to  so 
much  of  the  Judgment  of  the  court  below  as 
establishes  the  amount  of  the  plaintiff's  claim 
and  requires  the  assignee  to  allow  the  same  in 
the  administration  of  his  trust,  and  to  that  ex- 
tent the  judgment  is  affirmed. 

But  the  judgment  estcMishing  the  validity  cf 
Hie  mortgage,  and  giving  it  priority  owr  the 
assignment,  is  reversed,  and  judgment  will  be 
entered  upon  that  branch  of  the  case  for  the 
trustee. 


ALABAMA  SUPREME  COURT. 


MORRISON  et  al.,  Appts., 

V, 

John  T.  COLEMAN. 

(....Ala....-) 

1.  A  ereek  tribatary  to  a  naviMlile 
rtver  above  the  ebb  and  flow  of  the  Qdes  la 
prima  fade  unnaviflrable,  and  he  who  anerts  its 
navigability  must  aver  and  prove  it 

8.  If  a  ereek  above  ebb  and  flow  of  the 
tides*  which  is  a  tributary  of  a  navigable  river. 
Is  a  navigable  stream,  it  is  a  public  highway  and 
may  not  be  obstructed. 

8.  A  flresh- water  Btreain*  above  tide  wa- 
ter, is  navig^able  and  a  public  highway  ool/ 
when  it  is  susceptible  of  being  used,  in  ordinary 
condition,  for  a  highway  of  commerce,  over 
which  there  may  be  trade,  travel,  transportation 
or  valuable  floatage. 

4.  A  snlfleient  depth  of  water  fbr  a  sea- 
sony  or  considerable  part  of  the  year,  to  fit  a 
stream  for  transportation,  is  necessary  to  make 
it  navigable. 

5.  The  reqpisite  volome  of  water  only 
1  oocasionallyy  as  the  result  of  freshets,  and  for 

brief  periods,  is  not  suflQclent  to  make  a  fresh- 
water stream  navigable  and  prevent  it  from  be- 
ing private  property. 

6.  A  bill  to  eidoin  the  obstruction  of  a  stream, 
alleging  that  defendant  placed  obstructions  in  it 
a  certain  distance  above  complainants  mill,  and 


cut  off  bis  right  and  power  to  float  logs  from  his 
lands  above  the  obstructions  down  to  his  mill,  is 
insuflBoient  in  not  averring  facts  showing  whether 
its  navigability  extends  above  the  obstruction. 

7.  Where  a  bill  fbr  an  inlunction  calls 
fbr  an  answer  under  (Mith*  and  the  defend- 
ant so  answers  categorically  every  averment, 
giving  a  semblance  of  equity,  the  injunction  is 
rightly  dissolved. 

(June  20,  1880.) 

APPEAL  from  a  decretal  order  of  the  Chan- 
cery Court,  Qeneva  County,  dissolving  an 
injunction  against  obstructions  on  a  fresh- water 
stream  alleged  to  be  navigable.    Affirmed. 

The  complainants,  Morrison  &  Co.,  filed  a 
bill  for  injunction  against  such  obstructions, 
and  obtained  the  writ.  The  bill  was  demurred 
to  for  want  of  equity  and  as  failing  to  show 
that  the^stream  was  navieable,  and  an  answer 
under  oath  was  also  filed  denying  all  the 
material  averments  as  to  the  navigability  of  the 
stream.  Upon  respondentia  motion  the  injunc- 
tion was  dissolved,  and  complainants  appeal. 

Messrs.  C.  H.  Laney  and  Watts  A  Son 
for  appellants. 

No  brief  filed  for  respondent. 

Stone*  Ch,  J.,  delivered  the  opinion  of  the 
court: 
The  present  case  raises  the  inquiry  whether 


Note.— Small  ereeto,  not  nadoabU  streams. 

In  many  small  creeks  into  which  the  sea  water 
flows,  but  which  are  incapable  of  being  navigated, 
private  property  may  be  maintained.  Com.  v. 
Charlesto  wn,  1  Pick.  180.  Bee  Miles  v.  Rose,  6  Taunt. 
TOO ;  Vooght  v.  Winch,  2  Bam.  &  Aid.  M2. 

Especially  if  It  is  navigable  pnly  at  exceptional 
and  extraordinary  tides.  Bowe  v.  Granite  Bridge 
Corp.  21  Pick.  844 ;  Atty-Gen.  v.  Woods,  106  Mass. 
486. 

The  presence  of  the  tide  does  not  prevent  a  creek 
being  private  estate.  Lynn  v.  Turner,  Cowp.  86, 
Lofft,  556. 

The  ebb  and  flow  of  the  tide  is  not  inconsistent 
wi  ih  a  right  of  private  property  in  a  creek,  although 
prima  facie  evidence  against  such  right.  Miles  v. 
Rose,  5  Taunt.  706. 

It  is  the  settled  law  that  public  right  is  limited  to 
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those  streams  and  inlets  which  are  capable  of  pub- 
lic use.  TheMonteUo,87n.8.20WaU.442(28L.ed. 
894) ;  U.  8.  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
487:  Wethersfleld  v.  Humphrey,  90  Conn.  218:  Gro- 
ton  V.  Hurlburt,  22  Conn.  178 ;  Burrows  v.  Gallup,  8S 
Conn.  601 ;  Brown  v.  Preston,  88  Conn.  219 ;  Charles- 
town  V.  Middlesex  Co.  8  Met.  200:  Glover  v.  PoweU, 
10  N.  J.  Bq.  2U;  Flanagan  v.  Philadelphia,  42  Pa. 
219. 

The  character  of  the  smaller  fresh  streams,  whioh 
are  capable  of  passage  or  of  floatage  at  certain  sea- 
sons, is  a  question  of  fact.  Rhodes  v.  Otis,  88  Ala. 
678. 

If  not  declared  public  highways  by  the  Legisla- 
ture, or  excluded  from  government  surveys,  and 
not  valuable  for  public  travel  and  transportation, 
they  are  exclusively  private  property.  Bills  v. 
Carey,  80  Ala.  726. 
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-Clear  Creek,  a  tributary  of  Choctawhatchie 
Eiver,  above  the  ebb  and  flow  of  the  tides,  is  a 
^avi^ble  stream.  All  tbe  authorities  agree 
.that  it  Is,  prima  facie,  unoayigable.  It  {was 
not  meandered  in  the  government  surveys,  and, 
being  above  tide  water,  the  burden  is  on  him 
who  asserts  its  navigability  to  aver  and  prove 
it.  When  such  stream  is,  and  when  it  is  not, 
navigable,  is  a  question  which  has  been  many 
times  before  this  court.  If  a  navigable  stream, 
then  it  is  a  public  highway,  and  may  not  be 
obstructed. 

In  Rhodes  v.  Otis,  88  Ala.  678,  the  question 
was  very  elaboratel^r  considered.  Walker,  Oh, 
(/.,  delivering  the  opinion  of  the  court.  After 
collating  man^  authorities,  the  summing  up  in 
that  case  contained  the  following  language:  "It 
does  not  appear  that  the  public  generally,  or  any 
large  number  of  persons,  will  ever  use  the  stream 
for  such  purpose.  Indeed,  the  short  distance  to 
which  the  stream  can  be  used  [six  or  seven  miles] 
affords  a  strong  argument  that  no  large  number 
-of  persons  will  probably  ever  use  it  ror  floating 
timber.  The  stream,  even  below  the  mouth  of 
Tallahatta  Creek,  can  only  be  used  for  floatage 
in  freshets  from  head  water,  or  from  backwater 
from  the  Tombeckbee  River.  In  case  of  fresh- 
ets from  head  water  itcanbeused  for  floating 
rafts  onl^  for  a  very  short  time,  because  the 
creek,  bemg  a  very  short  one,  runs  down  very 
soon.  .  .  .  The  highest  estimate  of  the  aggre- 
gate of  the  brief  periods  when  it  mieht  be  used 
for  the  short  distance  for  floating  rafts  and  logs 
on  account  of  freshets  and  back  water  is  three 
months.  The  creek  is  not  shown  to  have  been 
excepted  from  the  government  surveys.  Upon 
such  evidence  it  cannot  be  said  that  Bashi 
Creek  is  a  navigable  stream."  Peters  v.  Neto 
Orleans,  M,  db  0,  R.  Co.  56  Ala.  628;  WdOcer 
V.  AUen,  72  Ala.  466;  Sullivan  v.  BpoUwood. 
82  Ala.  168. 

In  the  case  of  The  Daniel  Ball,  77  U.  8.  10 
Wall.  557  [19  L.  ed.  999]  speaking  of  streams 
above  tide  water,  the  court  said:  "A  different 
test  must  therefore  be  applied  to  determine  the 
navigability  of  rivers,  and  that  is  found  in  their 
navigable  capacity.  Those  rivers  must  be  re- 
garded as  public  navigable  rivers  in  law,  which 
are  navigable  in  fact.  And  they  are  navigable 
in  fact  when  they  are  used,  or  are  susceptible 
of  lieing  used,  in  their  ordinary  condition,  as 
highways  for  commerce,  over  which  trade  and 
travel  are  or  may  be  conducted  in  the  custom- 
ary modes  of  trade  and  travd  on  water." 

in  Angell  on  Watercourses,  §  585,  is  this 
language:  "All  rivers  above  the  Oow  of  tide 
water  are,  by  the  common  law,  prima  facie 
private;  but  when  they  are  naturally  of  suffl- 
<:ient  depth  for  valuable  floatage,  the  public 
have  an  easement  therein  for  the  purposes  of 
transportation  and  commercial  mtercourse, 
and  m  fact  they  are  public  highwajrs  by 
water." 

This  doctrine  is  amply  supported  by  author- 
ity, and  nowhere  is  it,  perhaps,  better  or  more 
<jieariy  expressed  than  m  Morgan  v.  King,  85 
N.  Y.  4M,  and  we  have  declared  substan- 
tiallv  the  same  doctrine.  Lewis  v.  Coffee  Co, 
77  ilia.  190;  Olive  v.  State,  86  Ala.  88. 

We  declare,  as  the  result  of  our  own  rulings 
snd  of  the  weight  of  authority,  that  a  fresn- 
water  stream  am)ve  tide  water  is  navigable,  and 
«  public  highway,  when,  and  only  when,  it  is 
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susceptible  of  being  used,  in  ordinary  condi- 
tion, for  a  highway  of  commerce,  over  which 
■there  may  l^  trade,  travel,  faransportation  or 
valuable.noatage.  We  are  not  to  be  understood 
as  affirming  that  to  be  a  navigable  stream  or 
public  highway  it  must  be  susceptible  of  the 
enumerated  uses  for  the  entire  year.  Most  in- 
land streams  contain  a  greater  volume  of  water 
in  winter  than  in  summer.  Our  precise  mean- 
ing is  that  for  a  season,  or  considerable  part  of 
the  year,  it  must  contain  that  depth  of  water 
which  fits  it  for  such  transportation.  It  ex- 
cludes all  those  streams  whidii  have  the  requi- 
site volume  of  water  only  occasionally,  as  the 
result  of  freshets,  and  for  brief  periods,  as  un* 
navigable  and  private  property. 

The  bill  in  the  present  case  aUeges  that  Spring 
Creek  is  a  navigable  stream  and  public  high- 
way. It  alleges  further,  "that  said  stream  has 
been  used  for  the  purpose  above  stated,  for,  to 
wit,  the  floating  of  saw  logs  down  said  isreek, 
to  the  Choctawhatchie  Hiver,  a  navigable  stream 
flowing  across  the  State  of  Florida  to  the  Gulf 
of  Mexico,  by  the  public  generally,  and  by 
orators  and  their  predecessors  in  title,  for  a  long 
series  of  years,  viz.,  twenty  years,  and  that  said 
stream  is  navigable  at  all  times,  except  in  sea- 
sons of  protracted  drouth."  The  bill  avers  that 
Coleman,  the  defendant,  had  placed  obstruc- 
tions in  Spring  Creek  two  and  a  half  miles 
above  complainants'  mill,  and  cut  off  their 
right  and  power  to  float  logs  from  their  lands 
above  the  obstruction  down  to  their  mill. 

Possibly  we  might  indulge  in  a  criticism  of 
the  language  copied  from  the  bill.  We  think, 
however,  that  on  any  construction  the  aver- 
ments of  the  bill  are  not  sufficiently  specific  to 
justify  the  severe  writ  of  injunction  prayed  for 
m  this  case.  Compldnants  own  a  null  on 
Spring  Creek  near  the  point  where  it  empties 
into  Choctawhatchie  River.  The  obstruction 
complained  of  is  two  and  a  half  miles  above, 
by  the  course  of  the  stream.  Still  above  that 
complainants  own  timbered  land  bordering  on 
the  stream.  It  is  not  averred  how  long  Spring 
Creek  is,  how  far  up  it  is  navigable,  nor  wheth- 
er its  navigability  extends  above  the  obstruction 
Coleman  placed  in  it,  or  whether  it  could  be, 
or  ever  had  been,  used  for  floating  logs  above 
that  point.  On  the  most  favorable  construc- 
tion for  the  complainants  the  averments  of  their 
bill  may  be  true  in  every  part  of  it,  and  yet  the 
navigability  of  Spring  Creek  may  not  extend 
above  Coleman's  obstruction,  tt  is  common 
knowledge  that  inland  streams,  even  the  largest, 
have  a  point  above  which  they  cease  to  be  nav- 
igable. Pleadings,  to  be  sufficient,  must  at 
least  show  a  prima  facie  right  of  recovery. 

The  foot  note  to  the  bill  calls  for  an  answer 
under  oath,  and  the  defendant  so  answered. 
We  extract  from  it:  "Respondent  denies  that 
Spring  Creek  is  a  navigable  stream,  and  further 
denies  that  it  is  a  public  highway;  denies  that 
logs  can  be  floated  down  said  stream  only  in 
cases  of  high  water  or  freshets,  and  then  only 
^ree  or  four  days  at  a  time;  denies  that  said 
stream  has  ever  been  used  as  a  naviirable  stream 
or  as  a  public  highway."  In  another  place  tbe 
answer  says:  "Respondent  denies  that  said 
Spring  Creek  was  ever  used  for  transporting 
logs  down  to  said  mill  above  where  respondent 
has  erected  his  mill  on  said  creek,  except  by 
complainants,  who  have  only  used  it  for  a  few 

25 


886 


New  Yobk  Buprbmb  Coubt,  General  Tebic 


Nov., 


months."    They  had  owned  the  property  only 
seven  months  when  the  bill  was  nled.  ^ 

We  are  not  able  to  perceive  that  the  answer 
does  not  answer  categoriodly  eveiy  averment 
that  gives  to  the  bill  a  semblance  of  equity. 
80  the  Injunction  was  rightly  dissolved  for  two 
reasons, — want  of  equity  in  the  bill,  and  the 
denials  in  the  answer.  That  defendant,  Oole- 
man,  was  so  far  the  owner  of  the  land  he 


claimed  as  to  be  able  to  maintain  or  defend  ». 
suit  concerning  it,  we  have  decided  at  the  pres- 
ent term  in  Com  v.  Edgewarth  (Ala.)  5  60.  Rep. 
788.  Should  complainants  be  advised  to  amend 
their  bill,  what  we  have  said  will  be  a  sufficient 
guide  for  the  purpose. 

The  decretal  order  of  the  dianeeUor,  dietolving  • 
the  ir^unclion,  i$  offlrmmL 


NEW  YORK  SUPREME  COURT,  GENERAL  TERM.  (Ist  DJEBP.) 


THE  SUGAR  TRUST  CASE. 


PEOPLE  of  the  State  OP  NEW  YORK. 

Bespts., 

NORTH  RIVER  SUGAR  REFINING  CO., 

Appt, 

(... Hun,  K.  Y. ..) 

1.  A  resolution  to  deliver  the  stoek  of  a 
corporation  to'  trustees  of  a  oertaln  aaso* 

.  elation  or  oomblnation,  which  is  oarried  unanS- 
moiisly  by  the  votes  of  all  who  are  present  in- 
oludin^  every  member  of  the  trustees  of  the  oor- 
poration  and  all  the  shareholders  except  two, who 
own  but  a  small  part  of  the  stock  and  who  are 
stated  in  fact  to  have  consented  to  the  dehvery 
of  the  stock,  iSBufBcient  to  make  the  oorporatloik 
a  party  to  the  combination. 

2*  Tlie  lang^nai^  of  a  written  agfree- 
ment  between  corporations  is  not  alone  to  be 
consolted  in  determiningr  whether  the  agree- 
ment is  or  is  not  an  ilieRal  attempt  to  prevent 
competition  and  control  the  marJset;  butitisto 
be  considered  in  view  of  the  circumstances  and 
of  the  conduct  and  probable  motives  of  the  Indi- 
viduals engag^ed  in  bringing  it  about. 

8.  The  possibility  that  other  business 
enterprises  in  the  same  pursuit  may  be  set  on 
foot  to  counteract  the  effect  of  a  oomblnation  to 
control  the  market  in  a  commodity  will  not  re- 
lieve such  combination  of  illegality. 

4.  The  exercise  and  use  of  the  fran- 
chises of  a  corporation  for  the  benefit  of 
the  public  is  a  condition  on  which  it  is  aliowod 
to  be  created  and  maintained;  and  when  it  volun- 
tarily deolinee  to  fulfill  this  condition  or  places 
itself  In  a  situation  as  a  consequence  of  its  volun- 
tary action  in  whloh  thatmay  be  preyented4t  may 
be  annulled  at  the  suit  of  the  Attomey-GeneraL 

5*  A  manufibcturin^  corporation  which, 
instead  of  manufacturing  its  product  and  dls- 
poflhig  of  It  to  the  public  on  what  might  be  fair 
competitive  prices,  becomes  a  party  to  a  combi- 
nation in  part  at  least  designed  to  create  a  mo- 
nopoly and  exact  from  the  public  prices  which 
could  not  be  otherwise  obtained,  is  liable  to  have 
its  charter  vacated  and  annulled  for  such  subver- 
sion of  the  object  for  which  It  was  created. 

6*  Where  both  parties  askthe  court  to 
direct  a  verdicty  the  court  is  at  liberty  to 
draw  the  same  inferences  from  the  proofs  which 
the  Jury  would  have  been  justified  In  drawing  if 
the  case  had  been  submitted  as  a  matter  of  faot 
to  them. 

(November,  1880.) 

Note.— See  note  on  agreements  to  stifle  competi- 
tion In  trade  and  to  create  monopolies  accompany- 
ing report  of  the  decision  in  this  case,  from  which 
this  appeal  was  taken.    2  L.  R.  A.  8& 

5  L.  R.  A, 


APPEAL  from  ludgment  on  a  verdict  for 
plaintiffs  by  curection  of  the  court,  and 
from  an  order  denying  a  motion  on  the  minutes 
for  a  new  trial.    Affirmed. 

Action  to  forfeit  aefendant's  charter  for  non- 
user  and  abuse  of  its  corporate  franchises. 

Mewn,  John  E«  Parsons*  Charles  P. 
Daly  and  Janes  C«  Carter  for  appellant. 
JfisMr«.  Charles  F.  Tabor,  Atty-Gen.,  and 
or  for  respondent 


Danielsy  /.,  delivered  the  opinion  of  the 
court: 

The  Judinnont  from  which  this  appeal  has 
been  brought  dissolved  the  defendant  as  a  cor- 
poration previously  formed  and  existing  under 
the  laws  of  this  State.  It  was  organized  under 
chapter  40  of  the  Laws  of  1848  as  a  manufac- 
turing corporation,  and  its  business  was  gener- 
ally that  of  refining  and  selling  sugar,  syrups 
and  molasses.  It  was  incorporated  for  this  ob- 
ject in  February,  1865,  and  continued  to  carry 
on  its  business  imtil  the  close  of  the  year  1887. 
Before  that  time,  but  in  that  year,  a  plan  was 
formed  and  adopted  for  the  formation  of  what 
was  called  the  Sugar  Refineries  Company,  to 
go  into  effect  on  the  first  of  October,  1887.  Its 
general  object  was  to  bring  together  the  parties 
and  corporations  engaged  in  the  manufacture, 
refining  and  sale  of  sugar,  and  to  place  their 
affairs  under  a  board  of  eleven  persons,  subject 
to  a  further  increase  to  the  number  of  thirteen, 
having  to  a  large  extent  the  management  and 
control  of  this  business.  The  company  in  this- 
manner  provided  for  was  not,  neither  was  it 
intended  to  be,  a  corporation,  but  it  was  in  th& 
nature  of  a  fmrtnership,  or  combination,  de- 
signed to  include,  as  far  as  that  should  prove  to- 
be  practicable,  the  companies  and  persons  en- 
ga^d  in  this  business  in  the  United  States. 
Its  objects  weje  generally  stated  in  the  deed' 
adopted  for  this  purpose  to  be: 

1.  To  promote  economv  of  administration- 
and  to  reduce  the  cost  of  refining,  thus  ena- 
bling the  price  of  sugar  to  be  kept  as  low  as  is- 
consistent  with  reasonable  profit. 

3.  To  give  to  each  refinery  the  benefit  of  all 
appliances  and  processes  known  or  used  by  the 
others,  and  useful  to  improve  the  quality  and 
diminish  the  cost  of  refined  sugar. 

8.  To  furnish  protection  against  unlawful 
combinations  of  labor. 

4.  To  protect  against  inducements  to  lower 
the  standard  of  roSned  sugars. 

6.  GeneralljT  to  promote  the  interests  of  the 
parties  hereto  in  all  lawful  and  suitable  ways. 

And  the  manner  in  which  they  were  to  be 
promoted  and  attained  was  to  bring  the  several 
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companies  and  parties  Into  an  association -un- 
der ike  articles,  or  deed,  adopted  for  that  pur- 
pose. Where  the  business  was  carried  on  by 
mdividuals  it  was  declared  that  they  should  be- 
come corporations,  and,  as  such,  associates  un- 
der this  plan.  And  while  the  corporations  be- 
coming parties  to  the  agreement  were  still  to 
maintun  their  separate  organizations  and  cany 
on  and  conduct  their  own  Dusiness,  that  was  to 
be  done  under  the  control  and  management  of 
fhe  association,  through  the  board  selected  to 
exercise  its  authority.  That  the  corporations 
becoming  parties  to  the  agreement  were  not 
designed,  or  expected,  through  the  intervention 
of  their  own  stockholders  to  maintain  their  or- 
ganizations and  carry  on  their  business  is  quite 
evidently  disclosed  by  other  provisions  of  this 
deed,  or  plan  of  association.  For  the  stock  of 
each  of  the  corporations  becoming  in  this  man- 
ner associated  was  to  be  finally  transferred  to 
this  board  of  eleven  members,  and  in  its  place 
shares  were  to  be  issued  by  the  association  and 
divided  among  the  corporations  and  distributed 
to  their  respective  stockholders  in  the  propor- 
tions previously  held  by  them  in  the  corpora- 
tions themselves,  and  ultimately  to  the  amount 
of  the  shares  of  the  Sugar  Kefineries  Com- 
pany. 

The  earnings  or  profits  of  the  business  of  the 
associated  corporations  were  required  to  be  paid 
over  to  the  board,  and  that  board  was  em- 
powered to  designate  the  dividend  which  should 
oe  proportionately  distributed  to  the  holders  of 
the  certiflcates  issued  by  the  board  for  its 
shares.  And  the  certificates  of  stock  of  the 
corporations  were  to  be  held  by  this  board,  and 
It  was  empowered  by  the  deed  or  plan  only  to 
transfer  so  much  of  them  from  time  to  time  to 
mch  persons  as  it  might  be  desired  to  qualify 
as  trustees,  or  directors  or  other  oflScers  of  the 
corporations,  and  which  were  to  be  held  by 
them  '*  subject  to  the  provisions  of  this  instru- 
ment" No  period  of  time  was  declared  dur- 
ing which  this  association  should  continue  to 
enst  and  mana^  the  affairs  of  the  corpora- 
tions. But  that  It  was  intended  to  be  of  a  dur- 
able character  is  evinced  by  the  provisions 
made  for  the  management  or  the  business,  and 
for  the  selection  and  continuance  in  ofiSce  of 
members  of  the  board.  They  were  first  selected 
and  named  in  the  agreement,  one  class  of  which 
were  to  hold  office  for  seven  years,  the  second 
dass  for  five  years,  and  the  third  for  three 
years,  and  at  the  expiration  of  their  respective 
terms  of  office  their  successors  were  to  be  elected 
for  the  term  in  each  case  of  seven  years.  The 
association  was  plainly,  therefore,  intended  to 
be  one  of  a  durable  and  continuing  character. 
And  from  the  members  of  the  board  it  was 
empowered  to  appoint  a  president,  vice-presi- 
dent, treasurer  and  secretary,  and  to  create 
other  offices  and  appoint  persons  to  flU  them; 
and  also  to  designate  the  auties  and  prescribe 
the  power  of  the  several  officers  and  commit- 
tees of  the  association, and  to  "make by-laws." 
And  all  arrangements  for  meetings,  elections, 
and  all  details  not  herein  specificfuly  provided 
for  shall  be  made  by  the  board.  The  capital 
of  the  association  was  fixed  at  the  sum  of 
$50,000,000,  a  portion  of  which  was  to  be  re- 
tained to  bring  in  other  refining  companies, 
but  in  every  instance  to  be  first  incorporated, 
and  make  them  parties  to  the  agreement  or 
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plan.  This  instrument  was  subscribed  on  the 
,16th  of  August,  1887,  by  twelve  different  cor- 
porations and  individual  concerns,  the  defend- 
ant being  made  a  party  to  it  at  that  time  only 
by  the  signature  oi  its  secreta^,  and  the  power 
to  do  that  was  afterwards  revosed.  Other  cor- 
porations engaged  in  the  business  afterward 
became  parties  to  the  arrangement,  ag^gat- 
ing  finally  seventeen  different  companies  em- 
ployed in  this  business,  leaving  in  the  United 
States  certainly  no  more  than  six  other  com- 
puiies,  or  firms,  engaged  in  this  business. 
The  association,  therefore,  appears  to  have 
been  intended  to  include  all  the  companies  and 
firms  of  individuals  engaged  in  this  business 
in  the  United  States.  Ana  so  far  as  it  should 
prove  successful  in  associating  them  it  would 
completely  extlngmsh  all  competition  between 
the  corporations  becoming  members  of  the  as- 
sociation. Those  who  became  parties  to  it 
were  not  only  located  in  the  Stm  of  New 
York,  but  in  the  State  of  Massachusetts,  and 
apparently,  from  the  names  of  the  companies, 
in  the  State  of  Ohio,  in  the  State  of  Missouri, 
in  the  State  of  LouiiAana  and  the  City  of  San 
Francisco. 

To  maintain  the  action  it  was  alleged  that 
the  defendant  did  become  a  party  to  this  asso- 
ciation, or  combination,  although  it  revoked 
and  withdrew  the  authority  of  its  secretary  to 
subscribe  its  name  to  the  agreement.  This  was 
denied  on  behalf  of  the  defendant,  it  being  in- 
sisted in  support  of  the  denial  that  what  had 
taken  place  was  done  by  the  stockholders  of 
the  company,  as  distinguished  from  its  trustees 
and  the  company  itself.  And  the  further  po- 
sition has  been  taken  that  the  action  proved  to 
have  been  had  by  the  stockholders  was  inopera- 
tive in  the  way  of  bringing  in  the  defendant  as 
a  party  to  this  combination.  It  is  undoubtedly 
true,  as  the  law  was  stated  to  be  in  Pullman 
Palace  Car  Co.  v.  Missouri  Pac.  R  Co,  116  U. 
S.  587  [29  L.  ed.  4991,  that  while  the  stockhold- 
ers of  corporations  In  a  general  sense  own  its 
property,  they  "are  not  the  managers  of  its 
business  or  in  the  immediate  control  of  its  af- 
fairs. Ordinarily  they  dect  the  governing  body 
of  the  corporation,  and  that  body  controls  its 
property.'^    Id.  597  [502]. 

And  that  this  was  the  scheme  generally  un- 
der which  the  defendant  was  incorporated  ap- 
pears from  the  Act  of  1848  and  Its  various 
amendments.  But  it  is  far  from  following, 
from  the  existence  of  this  general  principle, 
that  the  defendant  did  not  become  a  party  to 
this  association  and  agreement.  That  it  in- 
tended to  become  such  ^nrty  appears  from  the 
minutes  of  the  meet. .4:  of  its  stockholders 
held  on  the  22d  of  April,  1887.  For  a  resolu- 
tion was  then  adopted  empowering  three  per- 
sons who  were  members  of  its  board  of  trustees, 
as  "  a  committee  to  make  arrangements  to  per- 
fect the  said  consolidation  in  behalf  of  the 
North  River  Sugar  Boning  Company,  with 
full  power  to  act,  and  to  sign  all  contracts 
and  agreements  in  the  name  of  the  said  North 
River  Sugar  Refining  Company,  of  whatever 
name  or  nature,  concerning  said  consolidation;" 
and  further  authorizing  the  president  and  sec- 
retary of  the  company  *'to  sign  all  contracts, 
agreements  and  papers  which  die  above-named 
committee  may  make  in  relation  to  the  said  con- 
solidation."   And  it  was  under  this  authority 
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that  the  secretary  did  subscribe  the  name  of 
the  corporation  to  the  deed  or  M'eement. 

On  the  4th  of  Noyember,  1887,  another  meet- 
ing of  the  stockholders  of  the  defendant  was 
hdd,  in  which  the  proceedings  of  the  previous 
meeting  were  referred  to,  and  revoking  the 
powers  thereby  conferred  upon  the  president 
and  secretary,  and  discharging  the  committee 
from  further  consideration  of  the  subject,  and 
canceling  and  annulling  the  preceding  resolu- 
tions. But  that  it  was  designed  to  decline  in 
this  manner  to  become  a  party  to  the  deed  and 
the  association  appears  not  to  have  been  the 
fact.  For  a  further  meeting  was  held  by  the 
stockholders  of  the  company  on  the  d5th  of 
November,  1887,  at  which  it  was  finally  re- 
solved, through  a  conmiittee  of  three  selected 
for  that  purpose,  to  deliver  the  stock  of  the 
company  "to  John  E.  8earles,  Jr.,  or  at  his 
request  to  John  E.  Parsons,  John  R.  Dos  Pas- 
sos^and  FAnklin  Bartlett,  trustees,  on  receipt 
of  the  sum  of  |325,000,  tlie  proceeds  to  be  di- 
vided among  the  stockholders  of  this  date  ac- 
cording to  ^eir  respective  shares."  This  reso- 
lution was  carried  unanimously  by  the  Votes  of 
the  persons  present,  who  included  all  the 
stockholders  in  the  company  with  the  exception 
of  two,  but  who  were  stated  in  fact  to  have 
consented  to  the  delivering  up  of  their  stock. 
The  design  did  exist,  therefore,  to  transfer  the 
entire  stock  of  the  company  to  the  person  or 
persons  named  in  the  resolution.  Ajid  it  was 
proved  by  what  afterwards  took  place  that  this 
transfer  was  intended  to  make  the  defendant  a 
party  to  the  association.  For,  pursuant  to  the 
resolution,  the  stock  was  so  transferred  to  Mr. 
8e&rles,  who  was  a  member  of  the  board  of  the 
Sugar  Refineries  Company,  and  it  was  trans- 
ferred by  him  to  that  board.  And  certificates 
of  shares  in  that  company  were  issued  to  him 
in  place  of  this  stock,  and  divided  and  dis- 
tributed among  the  stockholders  of  the  defend- 
ant, meeting,  acting,  voting  and  consenting  in 
this  manner  to  the  consolidation  of  their  com- 
pany. What  was  delivered  to  the  stockholders 
ui  the  defendant,  by  way  of  certificates  in  the 
Sugar  Refineries  Company,  was  precisely  what 
ttiey  were  entitled  to  haye  under  the  plan  or 
agreement  made  for  the  association  of  these 
manufacturing  companies.  The  stipulations 
upon  that  subject  were  all  fully  observed  and 
carried  into  effect  And  from  what  transpired 
in  this  manner,  and  the  fact  that  only  corpora- 
tions could  enter  the  association,  it  is  evident 
that  the  intention  was  to  make  the  defendant, 
in  its  corporate  capacity,  a  party  to  Uiis  asso- 
ciation or  combination,  as  the  deed  or  agree- 
ment provided  that  might  be  done,  bat  without 
adding  its  formal  signature  to  the  instrument 
itself.  And  that  it  could  be  made  a  party  to 
the  association,  or  combination,  in  this  manner 
results  from  the  authority  delegated  by  and 
vested  in  the  persons  who  acted  upon  the  sub- 
ject For  they  not  only  included  all  the  stock- 
holders, who  owned  the  legal  entity  known  as 
the  corporation  (Ihoin^Liek  Oil  Co,  v.  Marhury, 
91  U.  S.  587,  589-90,  23  L.  ed.  828,  880),  with 
the  two  exceptions  already  mentioned,  owning 
but  eighteen  shares  of  the  stock,  but  they  also 
included  eveiy  member  of  the  board  of  trus- 
tees of  the  defendant  They  dl  acted  together 
in  this  manner,  trustees  and  shareholders,  the 
former  in  both  capacities,  as  they  lawfully 
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could  {Paulding  v.  Chrome  8Ud  Co,  94  N.  Y. 
885,  841),  and,  with  the  two  exceptions  already 
mentioned,  voted  to  transfer  the  stock  of  the 
company  in  this  manner  to  Mr.  Searles,  who 
was  an  officer  of  the  board,  in  substdCntial, 
though  not  Uteral,  complianoe  with  the  propo- 
sals contained  in  the  deed  or  agreement  whidi 
had  been  devised  and  adopted  for  this  objecti 
The  effect  of  what  they  did,  through  their  com- 
mittee, who  were  also  a  majority  of  the  trus- 
tees, was  to  irrevocably  place  all  the  stock  of 
the  defendant  in  the  hands  and  subject  to  the 
control  of  the  Sugar  Refineries  Company,  to 
receive  through  its  board  shares  in  that  com- 
pany in  place  of  the  stock  in  this  way  surren- 
dered, and  to  permanently  place  the  business 
and  control  of  the  defendant  wholly  under  the 
dominion  of  the  board,  throilgh  its  authority 
to  designate  the  defendant's  future  tmst^  and 
officers,  and  to  transfer  to  the  persons  selected 
for  those  offices  such  shares  of  stock  only  as 
would  be  necessary  to  render  them  eligible  un- 
der the  law.  These  persons,  acting  together 
in  this  manner  as  trustees  and  stockholders,  not 
only  had  the  authority,  so  far  as  that  could  be 
exercised,  of  making  the  defendant  a  party  to 
the  association,  but  they,  as  a  matter  of  fact, 
by  what  transpired,  did  make  it  such  a  party, 
and  subjected  it  as  completely  to  the  power  and 
control  of  title  board  of  the  Sugar  Kefineries 
Company  as  though  the  deed  or  plan  of  the 
association  had.  in  the  most  formal  manner, 
been  subscribed  under  the  authority  of  the 
board  of  trustees  of  the  defendant  There  is 
no  ground,  therefore,  to  support  the  position 
that  the  defendant  did  not  become  a  party  to 
this  combination.  The  persons  entitled  to 
exercise  control  over  it  and  manage  its  affairs 
consented  and  resolved  to  make  it  a  ^arty.  And 
they  did  make  it  a  party,  and  earned  out  all 
the  arrangements  required  for  that  purpose  in 
conformity  with  the  formal  proyisions  of  the 
af^reement  made  for  the  association  and  com- 
bmation  of  these  coiporations  with  the  solitary 
exception  of  subscribing  it 

And  by  this  proceeding  they  practically 
renounced  and  abandoned  Uie  control  which, 
through  its  board  of  trustees,  they  were  to  ex- 
ercise over  the  management  and  business  of  the 
corporation,  and  transferred  it  to  the  board  of 
the  Sugar  Refineries  Company,  and,  with  the 
other  associates,  thereby  completely  abolished 
all  power  of  competition  between  these  com- 
panies. That  was  an  abandonment  of  the  an- 
tiiority  vested  in  this  corporation  by  the  stat 
ute  for  its  management  and  government,  and 
the  delegation  and  transfer  of  that  management 
and  goyemment  to  a  body  of  men  entiiely  dis- 
tinct from  that  designated  by  the  statute  for 
the  control  and  management  of  the  corporar 
tion.  By  these  circumstances  it  ceased  to  ex- 
ercise the  functions  prescribed  by  law,  and 
placed  the  corporation  under  the  dominion  of 
an  authority  unknown  to  the  statute.  And  it 
thereby  offended  against  the  proyisions  of  tho 
Act  by  and  under  which  it  had  been  created, 
and  for  that  reason  it  is  asserted  to  have  be- 
come liable  to  this  action  for  its  dissolution. 
Code  Civ.  Proc.  §  1798,  subsec.  1. 

But  it  is  not  requisite  to  place  the  disposition 
of  the  case  solely  upon  the  effect  to  be  attribut- 
ed in  this  manner  to  what  was  shown  to  have 
taken  place.    For  it  is  to  be  inferred  from  the 
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nrovisioiifl  inserted  in  and  made  a  part  of  the 
deed  or  agreement,  and  accepted  in  this  man- 
ner by  the  defendant,  that  this  association  or 
combination  of  the  parties  engaged  in  this 
business  was  intendea  to  bring  aJSont  and  se- 
care  ulterior  advantages,  in  the  way  of  ad- 
vanced profits,  to  the  associates  themselves  and 
the  persons  who  had  received  their  certificates 
of  shares  of  the  Sugar  Refineries  Companjr.  It 
has  not,  it  is  true,  been  in  words  asserted  m  the 
deed  or  agreement  that  the  association  was  de- 
signed to  control  the  sale  of  sugar,  syrups  and 
molasses  throughout  the  country,  ifeither  was 
it  necessary  that  it  should  be  so  stated,  as  long 
as  that  may  reasonably  be  inferred  to  have  been 
a  leading  object  or  inducement  to  the  creation 
of  the  association  itself.  And  the  case  was  so 
tried  as  to  allow  that  inference  to  be  followed. 

At  Uie  close  of  the  evidence  given  upon  the 
trial  each  party  applied  to  the  court  to  dispose 
of  the  action  by  a  direction  for  a  verdict. 
Neither  suggested  or  claimed  that  [any  ques- 
tion of  fact  hiad  been  presented  which  should 
be  submitted  to  the  jury,  and  the  court,  acting 
upon  these  applications,  directed  a  verdict  in 
favor  of  the  {uaintifl,  holding,  under  the  evi- 
dence, that  an  unlawful  combination  had  been 
enter^id  into  by  the  defendant  and  these  other 
corr.panies  to  control  the  production  and  sale 
of  sugar  in  the  country.  And  if  that  conclu- 
sion may  be  supported  by  way  of  inference 
from  the 'provisions  contained  in  the  agreement 
and  the  evidence  given  upon  the  trial,  the  di- 
rection was  right.  For  the  court  was  at  liberty, 
under  these  applications,  to  draw  the  same  in- 
ferences from  the  proofs  which  the  jury  would 
have  been  justified  in  drawing  if  the  case  had 
been  submitted  as  a  matter  of  fact  to  them. 
Stratfirrd  v.  Jones,  97  N.  Y.  686;  Prof>o8t  v. 
MeEncroe,  103  N.  Y.  650,  2  Cent.  Rep.  898. 

Whatever  presumptions  or  inferences,  there- 
fore, may  be  deduced  from  the  evidence,  were 
then,  ana  are  now,  to  be  adopted,  so  far  as  that 
may  be  a  necessity,  for  the  support  of  the  ver- 
dict and  judgment. 

The  law  does  not  require  that  iustruments  of 
this  description,  before  they  may  be  declared  to 
be  illegal,  shall  in  plain  language  affirm  the  in- 
tention to  be  to  prevent  competition  and  con- 
trol the  market,  or  advance  the  prices  of  neces- 
sary commodities,  as  the  articles  of  susar, 
syrups  and  molasses  clearly  are.  If  it  did,  it 
would  by  that  requirement  supply  a  device  for 
evading  its  wholesome  restraints  and  rendering 
its  principles  utterly  nugatory .  That  has  never 
been  exacted. 

But  the  courts  as  in  other  cases,  are  permitted 
to  place  themselves  in  the  position  of  the  par- 
ties entering  into  the  agreement  or  arrangement 
to  discover  the  objects  or  designs  by  which 
they  may  have  been  actuated.  Woodntff  v. 
Woodruff,  62  N.  Y.  68.  It  was  there  said: 
"We  must  consider  the  situation  of  the  parties, 
the  subject  matter  of  the  contract  and  the  sur- 
rounding circumstances,  with  a  view  of  ascer- 
taining the  purpose  and  intent  of  the  parties." 
Id.  67.  And  Knapp  v.  Warner,  67  N.  Y.  668, 
supports  this  statement  of  the  law. 

The  language  of  the  instrument,  therefore,  is 
not  alone  to  be  consulted,  but  it  is  to  be  consid- 
ered in  view  of  these  circumstances  and  of  the 
conduct  and  probable  motives  of  the  individuals 
engaged  in  bringing  it  about.  And  aU  that  may 
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be  implied  in  this  way  from  the  agreement  is  to 
be  considered  as  contained  in  it,  for  the  pur- 
pose of  discovering  what  was  intended  to  be  ac- 
complished.   Jones  Y,  Kent,  80  N.  Y.  686,  688. 

Bv  the  application  of  these  rules  to  this  case, 
the  leadiDg  object  is  disclosed,  with  a  reason- 
able degree  of  clearness,  to  be  that  the  afDoirs 
and  business  of  the  combination  or  associa- 
tion should  be  so  managed  and  carried  on  as  to 
promote  the  profit  and  gain  of  the  associates. 
The  board,  indeed,  was  expressly  authorized  to 
promote  the  interests  of  the  parties  in  all  suit- 
able, as  well  as  lawful,  ways,  and  to  provide 
for  all  details  not  specifically  mentioned.  That 
clearly  comprehenas  the  power  to  prescribe  and 
regulate  the  selling  prices  of  the  articles  to  be 
produced.  And  where  the  effect  of  the  ar- 
rangement is  to  permanently  secure  the  con- 
trol, or  the  substantial  control,  of  this  product, 
and  of  its  sale,  as  that  has  been  done,  it  is  no 
more  than  just  to  infer  Uiat  the  control  is  to  be 
used  to  avoid  competition,  and  enhance  prices, 
and  in  that  manner,  as  it  is  the  ordinary  expe- 
dient for  that  end,  promote  the  interests  and 
add  to  the  profits  of  the  associates.  In  this  case 
it  was  a  leading  object  to  combine  together  the 
different  corporations  and  individual  eng^;ed 
in  this  business,  not  only  in  and  about  the  Citj 
of  New  York,  but  throughout  the  country,  and 
to  secure  that  control  by  a  substantial  organi- 
zation for  an  indefinite  period  of  time.  This 
was  not  to  be  done,  and  was  not  in  fact  done, 
for  an  idle  purpose,  or  merely  to  furnish  the 
means  of  protection  against  unlawful  combina- 
tions, or  for  any  other  mere  economical  oblect, 
but  it  was  manifestly  to  place  this  business 
within  the  control  and  subject  to  the  dicta- 
tion of  this  association  and  of  the  board  selected 
for  the  government  of  its  affairs.  And,  after 
putting  forth  the  efforts  necessary  to  secure  that 
end,  it  would  not  only  be  idle,  but  absurd,  to 
indulge  in  the  supposition  that  it  was  not  in- 
tended to  wield  the  authority,  in  this  manner 
secured,  for  the  pecuniary  advantage  of  the 
associates.  And  the  direct  and  usual  way  in 
which  that  is  accomplished,  following  out  the 
common  impulses  of  practical  business  men,  is 
by  the  advancement  of  the  prices  of  the  com- 
modities manufactured  and  sold  in  the  course 
of  tbe  business,  whose  control  may  be  in  this 
way  secured.  When  the  opportunity  to  do  that 
is  provided,  human  selfishness  is  sure  to  turn  it 
to  a  profitable  account.  A  jury  cer ( ainly  would 
be  fully  justified  in  concluding,  from  the  agree- 
ment and  the  other  facts  in  evidence  in  the 
case,  that  the  governing  object  of  the  associa- 
tion was  to  promote  its  interests  and  advance 
the  prosperity  of  the  associates  by  limiting  the 
supply,  when  that  could  properly  be  done, 
and  advancing  the  prices  of  the  products  pro- 
duced by  the  companies. 

To  conclude  otherwise  would  be  to  violate 
all  the  observations  and  experiences  of  practical 
life.  This  is  a  controlling  feature  in  this  con- 
troversy; and  that  it  was  intended  to  be  se- 
cured Dy  the  organization  provided  for,  and 
which  actually  took  place,  is  reasonably  free 
from  doubt.  And  where  that  appears  to  be  the 
fact,  the  agreement,  association,  combination,  or 
arrangement,  or  whatever  else  it  may  be  called, 
having  for  its  objects  the  removal  of  competi- 
tion and  the  advancement  of  prices  of  neces- 
saries of  life,  is  subject  to  the  condemnation  of 
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the  law,  by  which  it  is  denoanced  as  a  criminal 
enterprise.  The  law  at  this  time,  as  it  has  for 
many  years  in  this  State,  has  made  it  a  misde- 
meanor for  two  or  more  persons  to  conspire  "to 
commit  any  act  injurious  to  the  public  health, 
to  public  morals  or  lo  trade  or  commerce,  or 
for  the  perversion  or  obstruction  of  Justice,  or 
of  the  due  administration  of  the  law."  Penal 
Code,  §  168,  subsec.  6.  And  combinations  and 
associations  of  this  form  have  been  held  in  this 
and  other  States  to  violate  these  provisions  of 
the  statute,  so  far  as  they  prohibit  acts  injurious 
to  trade  or  conmierce. 

In  Stanton  v.  AUen,  5  Denio,  484,  this  pre- 
cise point  was  presented  under  the  same  stat- 
ute, and  it  was  then  a  part  of  the  general  laws 
of  the  State;  and  it  was  there  held  that  an  as- 
sociation of  boat  proprietors  on  the  canals, 
though  not  including  all  of  them,  under  an 
agreement  to  regulate  the  pi  'ce  of  freight  by 
uniform  scales,  to  be  fixed  by  a  committee 
chosen  by  Uiemselves,  and  to  divide  the  profits 
of  their  business  according  to  the  number  of 
boats  employed  by  each,  was  unlawful.  For 
It  was  considered  that  the  effect  of  the  associa- 
tion or  agreement  was  to  increase  prices  and 
prevent  competition  in  the  business  to  which  it 
related.  A  similar  point  came  before  the  court 
in  Hooker  y,  Vandewater,  4  Denio,  349,  and 
the  same  ruling  was  made  by  the  court. 

In  Morris  Bun  Goal  Co,  v.  Barclay  Coal  Co, 
68  Pa.  173,  five  coal  companies  entered  into  an 
agreement  in  this  State  to  divide  two  coal  re- 
gions, of  which  they  had  the  control,  to  ap- 
point a  committee  to  take  charge  of  their  in- 
terests, which  was  to  decide  all  questions,  and 
appoint  a  general  agent,  through  whom  the 
coal  minea  was  to  be  delivered,  each  cor- 
poration to  deliver  its  proportion,  at  its  own 
cost,  in  the  different  markets  at  such  time  and 
to  such  persons  as  the  committee  might  direct, 
which  was  to  adjust  the  prices  and  rates  of 
freight,  and  enter  into  agreements  with  other 
companies,  and  by  which  the  five  companies 
might  sell  their  coal  themselves  only  to  the  ex- 
tent of  their  proportion,  and  at  prices  adjusted 
by  the  committee,  and  the  agent  to  suspend 
shipments  by  eitlier  beyond  their  proportion, 
the  prices  to  be  averaged  and  payments  made 
to  those  in  arrear  by  those  in  excess,  and 
neither  to  sell  coal  otherwise  than  as  agreed  up- 
on; and  this  agreement  was  held  by  the  court, 
under  the  statute  already  referred  to,  to  be  void 
and  incapable  of  being  carried  into  effect.  It 
was  held  to  contemplate  a  business  arrange- 
ment injurious  to  the  trade  and  commerce  of 
the  State,  and  for  that  reason  incapable  of  be- 
ing le^Uy  supported.  This  case,  as  well  as 
the  others,  are  direct  authorities  against  the 
legality  of  the  association  to  which  the  defend- 
ant was  made  a  party.  The  only  substantial 
difference  between  the  cases  is  that  arising  out 
of  the  fact  that  in  those  referred  to  the  parties 
had  expressed,  by  their  agreement,  wnat  in 
this  case  was  Id^t  to  be  plainly  inferred  from  it, 
and  from  the  circumstances  attending  the  con- 
summation of  the  arrangement  that  it  was  part 
of  the  object  in  view  to  regulate  prices  and  in 
that  manner  promote  the  interests  of  the  asso- 
ciates in  the  sale  of  their  productions. 

In  AmotY,  PitUton  A  E,  Goal  Go.  68  N.  Y. 
658,  a  quite  similar  case  was  brought  before 
the  courts  in  this  State;  and  the  agreement 
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there  made,  including  no  other  essential  at- 
tributes than  those  which  by  plain  inference 
are  attached  to  the  present  case,  was  held,  for 
the  reasons  already  mentioned,  to  be  illegal  and 
void.  In  the  opinion  which  was  then  d^vered 
it  was  said:  "That  a  combination  to  effect 
such  a  purpose  is  inimical  to  the  interests  of 
the  public,  and  that  all  contracts  designed  to 
effect  such  an  end  are  contrary  to  public  pol- 
lev,  and  therefore  illegal,  is  too  well  setUed  by 
aa  judicated  cases  to  be  questioned  at  this  day. 
Id.  666.  And  in  support  of  this  conclusion  the 
case  just  mentionea,  decided  in  the  State  of 
Pennsylvania,  is  dted  with  approvfld. 

A  like  combination  between  producers  and 
dealers  in  salt  was  in  the  same  manner  con- 
demned in  Central  Ohio  Salt  Co,  v.  Guthrie,  36 
Ohio  St.  666.  And  so  it  was  in  India  Bagging 
Aseo.  y.  Kock,  14  La.  Ann.  164,  where  an 
agreement  was  made  between  several  com- 
mercial firms  for  three  months  not  to  sell  India 
cotton  bagging  without  the  consent  of  the  ma- 
jority. The  court,  in  its  decision,  held  that 
"  the  agreement  between  the  parties  was  pal- 
pably and  unequivocally  a  combination  in  re- 
straint of  trade,  and  to  enhance  the  price  in 
the  market  of  an  article  of  prime  necessity  to 
cotton  planters."  - 

In  Denver  dbN.  0.  B,  Co.  v.  Atchison^  T,  dt 
8.  F.  B.  Co.  15  Fed.  Hep.  650,  the  same  rule 
was  followed.  And  so  it  was  in  Hilton  v. 
EckerOey,  6  El.  &  BL  47.  The  aotion  was 
there  upon  a  bond  to  carry  into  effect  a  similar 
arrangement.  And  it  was  held  by  the  court 
to  be  void,  and  that  the  suit  could  not  be  sus- 
tained. 

In  West  Virginia  Transp.  Co,  v.  Ohio  Biwr 
Pipe  Line  Co.  22  W.  Va.  600,  it  was  held  by 
the  court  that  "the  common  law  will  not  per- 
mit individuals  to  oblige  themselves  by  a  con- 
tract either  to  do  or  not  to  do  a  particular 
thing,  when  the  thing  to  be  done  or  omittud  is 
in  any  degree  clearly  injurious  to  the  public." 
Id.  617. 

And  that  was  further  maintained  in  Weetem 
Union  Tdeg.  Go.  y.  American  Union  Teleg,  Co, 
65  Ga.  160.  And  it  was  again  followed  in 
Hazlehurst  v.  Savannah,  O.  £  N.A,B  Co,  43 
Ga.  18.  And  Craft  y.  McCommghy,  79  lU.  346; 
Baymond  v.  Leavitt,  46  Mich.  447;  CoUee  y. 
Trou)  City  Directory  Co,  11  Hun,  2»l\Watson 
y.  Harlem  dt  N,  T.  Nav,  Co,  62  How.  Pr.  348; 
Faulde  y.  Tates,  67  HI.  416,  and  ^a^«  App.  91 
Pa.  484,  are  pointedly  to  the  same  effect 

And  so  is  tbe  theory  maintained  in  CKbbe  y. 
Consolidated  Gas  Co,  130  U.  S.  396  [32  L.  ed. 
979];  for  there  combinations  and  associations 
havmg  in  view  the  adyancement  of  the  prices 
of  necessary  commodities  for  the  benefit  of  the 
associates  were  held  to  be  illegal 

And  this  also  secured  the  approyal  of  the 
court  in  Alger  y.  Thacher,  19  Pick.  61.  That 
case,  it  is  true,  differed  materially  from  the 
facts  here  presented.  But  the  court  incident- 
ally, and  apparentiy  with  propriety,  added  that 
the  principle  proceeded  upon  was  especially 
"applicable  to  wealthy  companies  and  large 
corporations  who  have  the  means,  unless  re- 
strained bylaw,  to  exclude  rivalry,  monopolize 
business  and  engross  the  market  A^inst  evils 
like  these,  wise  laws  protect  individuals  and 
the  public,  by  declaring  all  such  contracts 
void.      And  this  was  expressly  sanctioned  in 
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Stewart  v.  Erie  dW.  Traiisp.  Oo,  17 Minn.  373, 
-where  it  was  concluded  to  be  "against  the  gen- 
eral policy  of  the  law  to  destroy  or  interfere 
with  free  competition,  or  to  permit  such  de- 
struction or  mterference."  Id.  895.  And 
Wright  y.Byder,  86  CaL  842,  sustains  the 
same  prindple.  And  so  does  Murray  y.  Van- 
derbilt,  89  Barb.  141. 

In  Keene  v.  Kent,  4  N.  Y.  8.  R.  431,  the  as- 
sociation was  to  advance  the  price  of  lard  by 
in  part  withholding  from  the  market  that 
which  was  owned  or  controlled  by  the  asso- 
ciates. And  it  was  held  by  this  court  that  the 
agreement  was  void  and  incapable  of  being  en- 
forced in  a  court  of  Justice,  in  all  these  cases 
the  reservation  of  the  power  to  control  the 
prices  of  necessary  products,  whether  by  ex- 
press agreement  or  lair  implication,  has  been 
condemned  as  unlawful. 

A  large  class  of  cases  has  been  cited  and  re- 
lied uix)n  in  support  of  the  appeal  permitting  a 
Umited  division,  or  mutual  regulation,  of  cer- 
tain business  interests;  but  they  do  not  seem  to 
be  applicable  to  this  controversy,  for  neither 
of  them  maintains  the  validity  of  a  combina- 
tion or  association  made  between  corporations 
or  individuals  engaged  in  the  production  and 
sale  of  necessary  articles,  through  which  com- 
petition is  to  be  avoided,  and  the  prices  of  such 
articles  to  the  consumers  are  to  be  advanced. 

The  case  of  Diamond  Match  Co,  v.  Boeder,  85 
Hun,  421,  affirmed  106 N.  Y.  478, 9  Cent.  Rep. 
181,  and  all  other  similar  cases  are  entirely  dis- 
tinguishable in  principle  from  this  controversy. 
And  it  was  considered  so  in  the  decision  made 
in  the  last  case  by  the  court  of  appeals,  where 
it  was  said  that  "combinations  between  pro- 
ducers to  limit  production,  and  to  enhance 
prices,  are,  or  may  be,  unlawful,  but  they  stand 
on  a  different  footing."    Id.  483  ri85]. 

The  facts  of  the  case  of  Shrewmtry  d  B,  JR. 
Co.Y.Norihwettem  B,  Go,  6  H.  L.  Cas.  118, 
where  the  agreement  between  the  different  rail- 
way companies  was  maintained,  has  been  given 
prominence  as  sustaining  the  combination  now 
under  examination.  But  while  that  case  sus- 
tained the  agreement  which  was  there  made 
for  the  limited  management  of  different  rail- 
ways, it  is  not  to  be  followed  as  an  adjudica- 
tion having  controlling  weight  over  this  con- 
troversy. For  it  was  not  understood,  or 
intended  to  be  held,  by  the  courts  in  which  that 
case  was  examined,  that  an  association,  or  com- 
bination, of  this  description,  extending  as  it 
does  from  the  Atlantic  to  the  Pacific  coast, 
and  obviously  designed  to  advance  the  price  of 
necessary  commodities  of  life,  could  be  main- 
tained. In  fact,  the  opposite  principle  was 
conceded  when  this  case  was  decided  by  the 
€ourt  of  Queen's  Bench,  21  L.  J.  N.  S.  Q.  B. 
69.  For  it  was  there  added,  in  the  course  of 
the  opinion,  that  if  the  parties,  by  their  agree- 
ment, proposed  to  endeavor  to  present  a  com- 
petition generally,  there  might  be  weight  in 
the  objection  that  it  was  injurious  to  the  pub- 
lic, by"^ giving  the  plaintiff  a  monopoly.  Id.  98. 

The  leading  cases  of  CcUins  v.  Locke,  L.  R. 
4  App.  Cas.  674;  Master  Bte/oedoree  A8»,  v. 
Walsh,  2  Daly,  1;  Wiekens  y.  Bknine,  8  Younge 
A  J.  818;  Central  Shade  BoUer  Co.  v  Oushman, 
148  Mass.  858, 8  New  Eng.  Rep.  505,  and  Marsh 
V.  BusseU,  06  N.  Y.  288,  are  so  far  diversified 
in  their  facts  from  the  leading  and  controlling 
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circumstances  in  this  case  as  to  be  inapplicable 
to  it.  And  that  may  also,  with  propnety,  be 
said  of  Leslie  v.  LartOard,  110  N.  Y.  619,  1  L. 
R.  A.  456,  as  well  as  the  still  later  case  of 
FowU  V.  Park,  131  U.  S.  88  [83  L.  ed.  67], 

This  controversy  is  within  the  authority  and 
principles  of  the  other  adjudications  which 
have  been  mentioned  so  distmctly  and  entirely 
as  to  render  it  only  necessary  to  depend  upon 
and  follow  them  for  its  disposition. 

As  the  facts  have  been  aeveloped,  the  asso- 
ciation or  combination  into  which  the  defend- 
ant has  in  this  manner  entered  was  created  for 
an  unlawful  object.  And  it  has,  by  making 
itself  a  party  to  that  association,  renounced  and 
abandoned  its  own  duties  for  the  transaction 
and  management  of  its  business,  and  placed 
its  interests  and  affairs  under  the  dictation  and 
control  of  a  board  which  legally  should  have 
no  power  over  it,  and  rendered  itself  liable  to 
the  Judgment  which  has  been  recovered  in  this 
action.  And  the  possibilities  that  other  busi- 
ness enterprises,  in  the  same  pursuit,  may  be 
set  on  foot  to  counteract. the  efi'ect  of  this  com- 
bination wiU  not  relieve  the  defendant  from 
this  result.  That,  in  view  of  the  large  capital 
and  extended  combination  already  secured,  is 
a  very  remote  probability.  For  other  manu- 
facturers brought  in  competition  with  this 
combination  could  easily  be  driven  from  the 
field  of  trade  bv  it,  and  its  paramount  control 
still  maintained  and  perpetuated.  And  the 
probability  that  its  power  would  be  used  in 
this  manner  is  so  decidedly  fortified  by  experi- 
ence that  capital  would  he  reluctantly  placed 
at  the  risk  of  loss  hj  other  persons  with  so 
formidable  a  competitor  to  be  encountered. 
But  if  it  should  be  otherwise,  the  law  will  not 
tolerate  or  excuse  the  combination,  for  the  in- 
terposition of  third  persons  in  no  way  connect- 
ed with  it,  to  counteract  its  effects,  is  no  ex- 
cuse or  Justification  for  the  wrong  this  com- 
bination has  in  this  manner  committed.  A 
wrong-doer  is  never  excused  for  the  conse- 
quences of  his  wrong,  for  the  reason  that  other 
parties,  not  acting  under  his  direction  or  au- 
thority, may  interpose  and  in  a  measure  defeat 
the  consequences  of  the  wrong.  Evidence  was 
given  upon  th^  trial  tending  to  prove  that  the 
property  previously  used  by  the  defendant  in 
its  business  was  intended  to  be  taken  as  a  pub- 
lic park  by  the  authorities  of  the  city,  and 
therein  to  excuse  the  cessation  of  its  business, 
and  that  proceedings  for  that  object  had  been 
instituted.  But  while  those  may  be  the  facts,  it 
is  still  to  be  inferred  from  the  other  evidence  up- 
on the  trial  that  its  business  was  not  discontinued 
by  reason  of  the  expectation  that  the  property 
would  be  appropriated  by  the  city  for  ihis  ob- 
ject, but  that  it  was  done  under  the  power  of 
this  combination  to  discontinue  its  productive 
use,  and  in  that  manner  diminish  the  manufac- 
ture of  refined  sugar,  which  it  had  previously 
carri^  on,  to  the  extent  of  from  275,000  to 
800,000  pounds  of  sugar  a  day.  And  this  view 
is  confirmed  by  the  fact  that  it  was  allowed  to 
participate  in  the  2^  per  cent  dividend  de- 
clared for  the  five  monllis  preceding  the  April 
mentioned  in  his  evidence  by  Mr.  Searles. 

The  company  has  been  subordinated,  and 
its  own  individual  usefulness  as  a  manufactur- 
ing competitor  terminated  by  the  power  of  this 
combination.    And  as  it  was  voluntarily  placed 
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fhere,  to  this  extent  its  own  franchises  have 
been  subverted  and  for  the  time  beinff  ended; 
and  it  became  liable  to  the  Judgment  Which  hais 
been  recovered  against  it  in  the  action,  for  it  is 
a  condition  in  which  a  corporation  is  allowed 
to  be  created  and  maintained  that  it  shall  exer- 
cise and  use  its  franchises  for  the  benefit  of  the 
SubUc  And  when  it  voluntarily  declines  to 
o  that,  or  places  itself  in  a  situation  in  which 
that  may  be  prevented,  as  a  consequence  of  its 
voluntary  action,  then,  under  the  statute,  as  well 
as  the  decisions  of  the  courts,  it  mav  be  annulled 
at  the  suit  of  the  Attomey-Qeneral.  Code  Civ. 
Proc.  S  1798;  Beople  v.  Utiea  Ins,  Oo.  15 
Johns.  858;  People  v.  Qeneea  ChUege,  5  Wend. 
211;  Whitney  Anns  Co.  v.  Barlow,  68  N.  Y. 
63;  Pennsylvania  B,  Oo.  v.  St.  Louis,  A.  d  T.  PL 
B.  (Jo.  118  U.  S.  290  [80  L.  ed.  88]. 

What  was  there  said  concerning  the  action 
of  the  railway  company  is  equally  as  applica- 
ble to  this  controversy;  and  that  is  that,  "  un- 
less specially  authorized  by  its  charter,  or  aided 
by  some  other  lefiislative  action,  a  railroad 
company  cannot,  by  lease  or  any  other  con- 
tract, turn  over  to  another  company,  for  along 
period  of  time,  its  road  and  all  its  appurte- 
nances, the  use  of  its  franchises  and  the  exercise 
of  its  powers,  nor  can  any  other  railroad  com- 
pany without  similar  authority  make  a  con- 
tract to  receive  and  operate  such  road,  fran- 
chises and  property  of  the  first  corporation; 
and  that  such  a  contract  is  not  among  the  ordi- 
nary powers  of  the  railroad  company,  and  is 
not  to  be  presumed  from  the  usual  grant  of 
powers  in  a  railroad  charter."    Id.  809  [92]. 

To  this  effect  also  are  People  v.  Bristol  £  JR. 
Twnp.  Road  Co.  28  Wend.  222,  and  People  v. 
ffillsdak  dt  C.  Tump.  Boad  Oo.  Id.  254;  Pleo- 
ol0  y.  PTumix  Bank,  24  Wend.  481;  Union 
Mat.  Bank  v.  Matthetos,  98  U.  S.  621  [25  L. 
ed.  188J,  and  Oenesee  Nat.  Bank  v.   Whitney, 


108  U.  S.  99  [26  L.  ed.  448],  approve  of  the- 
sameprindple.  And  it  has beien  in  no  manner 
disaflumed  by  SHee  v.  Moom,  5  Johns.  Oh.  866, 
which,  however,  was  reversed  in  19  Johns.  456. 
And  to  the  like  effect  as  the  other  authorities  are 
State  V.  Farmers  GoUms,  82  Ohio  St.  487,  and 
Staler.  Peoples Mut.  Ben.Asso.  42  Ohio  St 584. 

It  was  substantially  for  these  reasons  that 
the  verdict  was  recovered  against  the  defend- 
ant upon  the  trial.  The  defendant  had  dis- 
abled itself  from  exercising  its  functions  and 
emploving  its  franchises,  as  it  was  intended  it 
shoula,  by  the  Act  under  which  it  was  incor- 
porated, and  had,  by  the  action  which  was 
taken,  placed  itself  in  complete  subordination 
to  another  and  different  organizntion,  to  be 
used  for  an  unlawful  purpose,  detrimental  and 
injurious  to  the  public.  Instead  of  manufac- 
turing its  product  and  disposing  of  it  to  the 
public  on  what  might  be  fair  competitive 
prices,  it  had  become  a  party  to  a  combmation, 
in  part,  at  least,  designed  to  create  a  monoply, 
and  exact  from  the  public  prices  which  coula 
not  otherwise  be  obtained.  This  was  a  subver- 
sion of  the  object  for  which  the  company  was 
created,  and  it  authorized  tiie  Attorney-General 
to  maintaiD  and  prosecute  this  action  to  vacate 
and  annul  its  charter. 

The  action  was  well  sustained  by  the  facts 
which  the  evidence  supported,  arid  the  judg- 
ment, for  the  reasons  already  mentionea,  as- 
well  as  those  assinied  by  the  judge  presiding 
at  the  trial,  sJumlabe  affirmed* 

Van  Bmnt,  P.  J.: 

For  reasons  coutaiDed  in  the  written  opinion, 
and  also  for  those  contained  in  the  opinion  of 
Mr.  Justice  Barrett,  who  presided  at  the  trial, 
I  am  of  the  opinion  that  the  judgment  ap- 
pealed from  should  be  afilrmed. 

Brady,  J.,  concurs* 
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Isaac  M.  GASTON,  Par..«*n  Bhrr., 

George  MACE  et  aX. 
(....^T.  va.....} 

*!•  niepablie  in  this  State  have  a  rlfifht 

to  use  as  a  highway,  not  only  tidal  rivers  in 

*Head  notes  by  Gbbot,  X 


whloh  the  tide  ebbs  and  flows,  and  fresh-water 
riven  capable  of  beinf  profitably  used  to  oany 
on  oommeroe  in  their  natural  state  without  arti* 
flolal  improvements  but  also  floatable  streams, 
— thatiasuoh  streams  as  are  capable  ccf  beiog^ 
profitably  used  by  the  public  In  their  natural  state 
to  float  logs,  or  timber,  or  the  products  of  mines 
or  tillage  to  market  or  mills. 

2.   To  be  a  llcMitable  streain  so  as  to  entitle 
the  public  to  use  it  as  a  public  highway,  the  stream 


NOTB.— TTattfroourBs  dtfoMd. 

A  watercourse  means  a  living  stream  with  defined 
tiankB  and  channel  fed  from  other  and  more  per- 
manent sources  than  mere  surface  water.  Jeffers 
V.  Jeffers,  9  Cent.  Bep.  840, 107  K.  Y.  660;  Barkley  v. 
Wilcox,  86  N.  T.  144. 

Such  a  natural  channel,  although  most  of  the 
time  dry  or  not  containing  running  water,  is  not 
thereby  deprived  of  its  character  of  a  watercourse. 
Ferris  v.  Wellborn,  64  Miss.  29;  SchneitEius  v.  Bailey, 
(N.  J.)  11  dent.  Bep.  787. 

JVaofoohle  iMttoroourses. 

The  capability  of  use  by  the  public  for  purposes 
of  commerce  is  the  true  criterion  of  the  navigabil- 
ity of  a  river,  no  matter  in  what  mode  the  commerce 
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may  be  couducted  and  notwithstanding  navigation 
may  be  encompassed  with  difllcultlee  through  nat- 
ural barriers.  Doty  v.  Strong,  1  Pin.  (Wis.)  816; 
Moore  V.  Sanbome,  2  Mich.  619;  Brown  v.  Chad, 
bourne,  81  Me.  9;  People  v.  Oanal  Appraisers,  ffl  N. 
Y.  461;  Morgan  v.  King,  85  N.  Y.  469;  Flanagan  v* 
Philadel'>hia,  42  Pa.  219;  Monongahela  Bridge  Oo. 
V.  Kirk,  46  Pa.  112;  Oox  v.  8tate,8B1ackf.l98:  Hogg 
V.  Zanesville  Oanal  &  Mfg.  Oo.  5  Ohio,  410;  Hiokok 
V.  Hine,  28  Ohio  St.  627;  Jolly  v.  Terre  Haute  Draw- 
Bridge  Oo.  6  McLean,  287;  Diinols  River  Packet  Oo. 
V.  Peoria  Bridge  Asso.  88  HL  467;  Harrington  v. 
Edwards,  17  Wis.  666w 

To  be  a  navigable  river  it  must  be  generally  and 
commonly  useful  to  some  purpose  of  trade  or  agri- 
culture.   Rowe  V.  G-ranite  Bridge  Oorp.  21  Pick.  844. . 


See  also  28  L.  R.  A.  42. 
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need  not  be  at  an  times  oapable  of  floatliig  logs, 
but  it  will  Buffloe  that  when  the  water  la  high  it 
Is  thus  capabJe,  provided  It  is  thus  oapable  for 
BQOh  a  length  of  time  as  would  make  it  useful  and 
profitable  for  the  pubUo  to  so  use  it  as  a  highway 
to  float  logs  to  mill  or  market 

(September  18, 1889.) 

11/ KIT  of  error  to  the  Circuit  Court  of  Lewis 
V Y  County  to  review  a  judgment  on  a  verdict 
for  defendants,  in  a  case  where  an  action  was 
brouffhtby  a  mill  owner,  whose  mill  and  dam 
were  Duilt  on  a  small  stream,  and  the  dam  was 
torn  out  by  the  lo^  of  defendants,  floated  out  on 
the  stream  when  it  was  swollen.  It  was  so  small 
that  \ogf  could  only  be  floated  on  it  during  a 
freshet'  Jttdgment  affirmed. 

Statement  by  Green*  J,: 

This  was  an  action  on  the  case,  brought  in 
the  Circuit  Court  of  Lewis  County  in  [Novem- 
ber, 1888.  The  declaration  was  filed  at  Janu- 
UT  Rules,  1884,  and  contained  two  counts: 
The  first  count  stated  that  the  plaintiff,  Gaston, 
was  possessed  of  a  certain  dose  on  both  sides 
of  Stone  Coal  Creek  in  said  county  and  of  a 
water  mill,  water  wheels,  head  gate  with  a  mill- 
dam  across  said  Stone  Coal  (>eek  within  his 
said  close  formed  by  a  wood  and  stone  struct- 
me  and  abutting  on  each  side  of  said  creek 


within  said  close,  which  mill  had  been,  of  right 
ought  to  have  been,  and  still  of  right  ought  to 
be,  supplied  with  water  for  the  working  there- 
of, flowing  down  said  Stone  Coal  Creek  inta 
said  mill  pond  owned  by  the  plaintiff  in  the 
said  creek  formed  by  said  wooden  and  stone 
structure,  the  dam  aforesaid,  and  flowing  there- 
from, or  into  the  head  gate  aforesaid,  and  in- 
to the  water  wheel  of  the  plaintiff  aforesaid^ 
which  water,  so  accumulated  in  the  said  mill- 
dam,  was  of  right  used  and  enjoyed  by  the  said 
c^aintiff  for  the  working  of  his  mill,  aforesaid. 
Yet  the  defendant  heretofore,  to  wit,  in  the 
year  1880,  and  since  on  divers  days,  threw, 
placed  and  dei>osited,  in  the  bed  and  chann^ 
of  the  said  Stone  Coal  Creek  above  and  near 
the  said  mill,  large  quantities  of  saw  logs,  tim- 
ber and  rubbish,  whereby  said  saw  logs,  timber 
and  rubbish  were  washed,  floated  and  carried 
into  the  said  mill-dam  of  the  said  plaintiff,  and 
were  carried  and  floated  in  and  upon  said  wood- 
en and  stone  structure  of  the  said  plaintiff  so- 
that  by  the  pressure  of  the  said  logs,  timber 
and  rubbish  the  said  wooden  and  stone  struct- 
ure was  forced  from  its  position  across  the 
stream  aforesaid  into  the  channel  of  said  creek, 
and  was  wholly  destroved  and  lost  to  the  said 
plaintiff,  and  his  mill-dam  occasioned  by  said 
structure  ceased  to  exist,  and  the  plaintiff  was 
thereby  deprived  of  the  use  of  the  water  of  the 


Navigability  in  fact  is,  in  PennsyXvauia,  the  test 
by  which  the  character  of  a  stream  as  public  or  pri- 
vate is  determined.  Fulmer  v.  Williams,  1 L.  B.  A. 
•OS  and  note  ns  Pa.  191. 

A  river  capable  of  floating  to  market  the  products 
of  the  country,  and  upon  which  rafts  or  logs  may 
be  borne,  is  a  navigable  stream  both  in  fact  and  in 
law.  Harold  V.  Jones,  8  L.  B.  A.  405  and  naU^  86 
Ala.  274. 

It  is  the  settled  law  of  Wisconsin  that  streams  of 
sufficient  capacity  to  float  logs  to  market  are  navi- 
gable. Weatherby  v.  Meiklejohn,  (W.'WIb.  78;  Whls- 
ler  V.  Wilkinson,  SS  Wis.  672;  SeUerB  v.  ITnion  Lum- 
bering Co.  88  Wis.  626;  Olson  v.Merrlll,42Wis.206; 
Oohn  V.  Wausau  Boom  Ck>.  47  Wis.  821 

The  doctrine  that  a  stream  is  navigable  if  of  snf- 
fldeot  capacity  to  ^oat  logs  does  not  include 
streams  of  only  a  few  miles  in  length,  and  whose 
CApaoity  is  only  temporary,  and  is  derived  from 
the  melting  of  snow  on  the  mountains,  and  are  not 
then  floatable  without  a  large  amount  of  human 
help.   Haines  v.  Hall,  8  L.  B.  A.  000  and  naUs  17  Or. 

In  California  it  has  been  held  that  a  stream  is 
navigable  which  has  capacity  to  float  rafts  of  lum- 
ber, but  not  streams  which  can  only  float  logs  or 
planks.   Am.  Biver  Water  Co.  v.  Amsden,  0  OaL  ySL 

Right  to  1486. 

Under  the  Colorado  Constitution  title  to  the  un- 
appropriated waters  of  the  State  is  vested  in  the 
public  with  a  perpetual  right  to  their  use  in  the 
people.  Wheeler  v.  Northern  Colo.  Irrigation  Co. 
10  Colo.  582. 

In  New  York,  under  patents  issued  in*  1006  and 
1B86  of  lands  in  Harlem  to  the  freeholders  of  Harlem 
and  of  New  York  City,  those  bounded  on  a  creek 
over  which  the  waters  of  the  Harlem  flow  at  high- 
water  beloncr  to  the  freeholders,  and  not  to  the  dty. 
Breen  v.  Looke^  49  Hun,  2BL 

A  riparian  owner  upon  a  navigable  stream  has  no 
light,  without  legislative  consent,  to  build  a  dam 
aoroBB  such  stream  for  any  purpose.  Oreen  Bay  ft 
M.  Canal  Co.  v.  Kaukauna  Water-Power  Co.  70  Wis. 
668;  Wisconsin  Biver  Imp.  Co.  v.  Lyons,  80  Wis.  61. 

If  the  navigation  of  a  river  be  improved  by  the 

6  L.  R.  A. 


riparian  owner,  the  public  have  a  right  to  use  it  in 
its  improved  condition  for  the  purposes  to  which  it 
is  suited  as  improved.  Wadsworth  v.  Smith,  11  Me. 
278;  Toothaker  v.  Winslow.  61  Me.  128;  Holden  v. 
Bobinson  Mfg.  Co.  65  Me.  215;  Cates  v.  Wadlington, 
1  McCord,  L.  (S.  C)  580;  Volk  v.  Eldred,  28  Wis.  4ia 

But  If  the  stream  was  originally  non-navigabl6« 
the  public  rightto  its  use  in  its  improved  condition 
does  not  attach.   Tbid, 

Where  the  public  are  authorized  to  use  the  chan- 
nel of  the  stream  for  floating  logs,  they  axe  also 
authorized  to  use  anew  channel  constructed  by  the 
riparian  owner  to  divert  the  stream.  Dwinel  v. 
Barnard,  28  Me.  564;  Dwinel  v.  Teazle,  44  Me.  167. 

Or  they  may  pass  their  logs  through  a  new  chan- 
nel created  by  a  break  in  the  dam.  Whisler  v.  Wil- 
kinson, 82  Wis.  972. 

(XbetruetUm  of  navlgaiiU  slreanu 

One  who  obstructs  materially  a  navigable  stream 
without  the  consent  of  the  Legislature  is  liable  for 
the  consequences.  The  Imperii^,  etc.  8  L.  B.  A.  284 
note,  86  Fed.  Bep.614;  Atlee  v.  Northwestern  Unioa 
Packet  Co.  88  IT.  S.  21  Wall.  889  (22  L.  ed.  619). 

The  riparian  owner  on  streams  which  are  merely 
floatable  is  bound  not  to  obstruct  their  reasonable 
use  for  that  purpose.   Morgan  v.  King,  18  Barb.  277. 

Streams  capable  of  floating  logs  at  certain  sea- 
sons will  be  protected  as  navigable  for  such  pur- 
poses. Pierrepont  v.  Lovelees,  72  N.  Y.  211,  Morgan 
V.  King,  85  N.  Y.  454. 

Their  diversion  will  not  be  enjoined  as  an  injury 
to  navigation.  Hubbard  v.  Bell,  54  HL  110;  Munson 
V.  Hungerf  ord,  6  Barb.  265. 

An  accidental  or  intentional  obstruction  does  not 
take  away  the  character  of  a  river  as  a  highway. 
Treat  v.  Lord,  42  Me.  56S;  Brown  v.  Black,  48  Me.  443. 

MIU  owners  who,  at  the  time  of  constructing 
dams  on  a  non-navigable  stream  which  is,  however, 
floatable  for  running  logs  at  certain  seasons  of  the 
year,  who  have  made  sufBcient  sluice-ways  for  the 
passage  of  logs  which  the  stream  will  float  in  its 
natural  condition,  cannot  afterwards  be  compelled 
to  enlarge  the  capacity  of  the  sluice  for  floatage 
purposes.  Stratton  v.  Currier,  8  L.  B.  A.  800  and 
nott,  81  Me.  497. 
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^d  creek  to  run  and  operate  his  mill  afore- 
said. 

The  second  count,  in  addition  to  the  facts 
stated  in  the  first  count,  stated  that  said  defend- 
ants placed  and  deposited  upon  the  bed  and 
channel  of  the  said  Stone  Coal  Greek,  and  upon 
the  banks  of  the  same,  divers  saw  logs  and  tim- 
bers which  were  washed,  floated  down  and 
conducted  down  said  creek,  lodged  and  rested 
upon  said  structure,  and  by  Uie  pressure  of  the 
same  carried  away  and  wholly  destroyed  the 
wooden  and  stone  structure  aforesaid;  by  rea- 
son whereof  the  said  plaintiff  has  been  injured 
and  sustained  damages  to  the  amount  of  $1,000, 
imd  therefore  he  sues. 

To  this  declaration  and  each  count  thereof 
the  defendant  demurred, and  the  plaintiff  joined 
in  the  demurrer.  The  count  overruled  said  de- 
murrer and  the  defendants  plead  '*not  guilty," 
and  put  themselves  upon  the  country,  and  the 
plaintiff  did  likewise  and  issue  was  joined,  and 
In  July,  1885,  the  jury  found  a  verdict  for  the 
defenaants,  and  on  July  14,  1885,  the  court, 
pursuant  to  this  verdict,  rendered  a  judgment 
"that  the  plaintiff  take  nothiuj^  by  his  suit,  and 
that  the  defendants  ^  thereof  without  day  and 
recover  from  the  plaintiff  their  costs  in  this  be- 
half expended."  And  this  memorandum  was 
entered  of  record. 

The  plaintiff  excepted  to  certain  opinions 'of 
the  court  in  this  cause  and  tendered  three  bills 
of  exception,  numbered  one,  two  and  three, 
respectively,  which  'were  signed  by  the  court 
and  ordered  to  be  made  a  part  of  the  record  in 
this  cause. 

The  following  are  the  three  bills  of  excep- 
tion, referred  to  in  and  made  a  part  of  this  rec- 
ord: 

Bill  of  Exceptions  No.  1. 

Isaac  Jf.  Gaston  v.  George  Mace  and  B,  T, 

Lbwndea, 

Trespass  on  the  case. 

Be  it  remembered  that  on  the  trial  hereof 
there  was  evidence  to  the  jury  tending  to  prove 
that  the  mill-dam  in  the  declaration  mentioned 
was  at  the  time  of  the  alleged  grievances  com- 
plained of  at  the  same  place  on  Stone  Coal 
Creek  that  a  mill-dam  had  been  there  from  the 
jear  1818  continuously  to  the  commission  of 
said  grievances,  and  that  from  that  time  to  the 
commission  of  said  grievances  had  been  rebuilt 
and  repaired  without  material  change  in  ex- 
tent or  dimensions ;  that  said  creek  was  not  in 
its  natural  condition  sulflcient  to  float  vessels  or 
other  craft,  but  that  saw  logs  could  be  floated 
upon  the  occurrence  of  floods  therein  by  rains 
and  melting  snows;  that  said  creek  had  not 
been  used  for  floating  saw  logs  to  its  mouth  at 
the  West  Fork  River,  for  market,  until  the 
year  1880,  and  then  and  since  and  upon  the  oc- 
x!urrence  of  such  floods  for  a  short  time,  but 
that  lar^e  quantities  of  logs  had  been  floated 
down  said  stream  since  that  time  by  a  number 
of  persons;  and  that  said  creek  was  useful  to 
the  public  for  that  purpose;  and  that  prior  to 
1880  some  logs  had  been  floated  down  said 
stream  to  said  mill,  there  to  be  converted  into 
lumber,  and  that  the  injury  complained  of  by 
the  plaintiff,  if  done  at  all  by  the  defendants, 
was  done  while  engaged  in  floating  saw  logs 
down  said  stream  and  over  said  dam  to  mar- 
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ket;  that  above  said  mill-dam  there  had  been 
on  the  lines  between  farms  and  inside  of  farms 
above,  water  gaps  across  said  creek  for  a  num- 
ber of  vears  up  to  and  prior  to  the  time  of  the 
alleffed  grievances.  And  before  the  jury  re- 
tired to  consider  of  their  verdict,  the  plaintiff 
moved  the  court  to  give  to  the  jury  the  follow- 
ing instructions: 

"If  tiie  jury  find  that  the  plaintiff's  dam  was 
at  the  same  place  and  of  like  character  in  di- 
mensions and  height  for  a  period  of  twenty 
years  or  more,  and  had  been  so  used  for  a  pe- 
riod of  twenty  years  or  more,  and  further  find 
that  Stone  Coal  Creek,  in  which  said  dam  ex- 
isted, was  floatable  for  saw  logs,  and  not  for 
other  purposes  of  navigation,  still  the  plaintiff 
has  a  prescriptive  right  to  have  such  dam  and 
so  hold  and  use  the  same,  notwithstanding  said 
stream  i&  floatable  for  saw  logs  and  not  for 
other  purposes  of  navigation." 

And  the  defendants  objected  to  the  same, 
and  thereupon  the  court  sustained  said  objec- 
tion and  refused  to  give  said  instructions  to  the 
juiy;  to  which  action  of  the  court  in  sustaining 
saia  objection  and  in  refusing  to  give  said  in- 
structions to  the  jury,  the  plaintiff  excepts  and 
tenders  this  his  bill  of  exception,  which  is  signed 
by  the  court  and  ordered  to  be  made  a  part  of 
the  record  hereof.  Henry  Brannon. 

Bill  of  Exceptions  No.  3. 

leaac  Jf.  Gaston  v.  George  Mace  and  R,  T, 

Lowndes, 

Trespass  on  the  case. 

Be  it  remembered  that  on  the  trial  of  this 
cause  there  was  evidence  to  the  jury  tending  to 
prove,  as  stated  in  bUl  of  exceptions  taken  by 
the  plaintiff.  No.  1,  and  the  court  ^rtifies  that 
there  was  no  evidence  to  the  jury  that  Stone 
Coal  Creek,  by  reason  of  its  natiml  capacity, 
was  navigable  for  floating  lumber  or  other 
commercial  goods,  but  was  for  logs,  as  stated 
in  bill  of  exceptions  No.  1,  and  the  defendants, 
before  the  jury  retired,  moved  the  court  to  give 
to  ihe  jury  the  following  instructions  marked 
Nos.  4  and  5,  respectively: 

Instruction  No.  4  is  as  follows: 

"If  the  Jury  believe  that  Stone  Coal  Creek  is 
and  has  always  been,  by  reason  of  its  natural 
capacity,  navigable  for  floating  lumber,  loss 
and  other  commercial  goods,  the  right  of  the 
public  to  use  the  same  for  such  purpose  can- 
not be  lost  or  forfeited  by  reason  of  nonuser, 
or,  if  maintained,  an  obstruction  thereto  for 
any  length  of  time;  and  under  such  circum- 
stances the  plaintiff  could  not  acquire  a  right 
to  maintain  a  dam  or  other  obstruction  to  the 
public  use  of  said  stream." 

Instruction  No.  6  is  as  follows: 

**In  determining  the  question  of  the  navi- 
gability of  Stone  Coal  Creek  it  is  the  valu- 
able, more  than  the  continual,  capacity  that  is 
to  be  considered.  The  real  quesaon  is.  Can  it 
be  made  a  valuable  and  beneficial  aid  to  the 
public  in  getting  the  products  of  the  country  to 
market?" 

And  thereupon  the  plaintiff  objected  to  each 
of  said  instructions,  but  the  court  overruled 
said  objections  and  gave  to  the  jury  the  said  in- 
structions No.  4  and  No.  6;  to  which  ruling  of 
the  court  in  overruling  said  objections  and  giv- 
ing said  instructions,  the  plaintiff  excepts  and 
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tenders  this  his  bill  of  exceptions,  which  is 
signed  by  the  coiirt  and  ordered  to  be  made  a 
part  of  the  record  hereof.     Henry  Brannon. 

Bill  or  Ezgeftionb  No.  8. 

Jmoc  M,  QasUm  y.  George  Mace  and  R,  T. 

Lawndee, 

Trespass  on  the  case. 

Be  it  remembered  that  the  plaintiff  entered 
his  motion  to  set  aside  the  verdict  found  by  the 
Jury  herein,  and  to  grant  a  new  trial,  because 
the  court  refused  to  give  the  instructions  to 
the  jmr  set  out  in  bill  of  exceptions  No.  1,  taken 
by  plaintiff;  and  because  the  court  overruled 
the  objections  of  the  plaintiff  to  instructions 
numbered  4  and  5,  ask^  by  defendants,  and  set 
out  in  bill  of  exceptions  No.  2,  taken  by  plain- 
tiff;  and  because  the  court  gave  to  the  Jury 
«aid  instructions  numbered  i  and  5;  but  the 
court  overruled  the  motion  to  set  aside  said 
yerdict  and  grant  a  new  trial,  and  thereupon 
caused  judgment  to  be^entered  according  to  the 
yerdict:  to  which  ruling  of  the  court  the  plain- 
tiff excepts  and  tendered  this  his  bill  of  excep- 
tions, which  is  signed  by  the  court  and  ordered 
to  be  made  a  part  of  the  record  hereof. 

Henry  Brannon. 

To  this  Judgment  rendered  by  the  court  of 
July  14,  1885,  the  plaintiff,  Isaac  M.  Gaston, 
has  obtained  a  writ  of  error  and  eupersedeae, 
assigning  as  errors  that  the  court  refused  to  give 
plaintiff^  instruction  No.  1  and  gave  defend- 
ants' instructions  No.  4  and  No.  6,  and  that  the 
ooort  overruled  the  plaintiff's  motion  to  set 
aside  the  verdict  of  the  jury  and  award  him  a 
new  trial. 

Mr.  John  Brannon*  for  plaintiff  in  error: 

The  right  of  floatage  appears  to  be  fully  es- 
tablished (Gould,WaterB,  ld4, 195);  and  we  now 
have  recognized  by  the  law  in  this  country  three 
dasses  of  navigable  streams:  (1)  tidal  streams 
that  are  navigable  in  law;  (2)  those  that,  al- 
though non-tidal,  are  vet  navigable  in  fact  for 
"  boats  or  lighter,"  and  susceptible  of  valuable 
nse  for  commercial  purposes;  and  (8)  those 
which  are  floatable  or  capable  of  valuable  use 
in  bearing  the  products  of  the  mines,  forests 
and  tillage  of  the  country  it  traverses,  to  mills 
or  markets. 

Wood,  Nois.  615,  and  cases  dted  in  notes. 

It  is  not  necessaiy  that  the  stream,  in  order 
to  be  a  highway,  should  be  capable  of  floating 
logs  at  all  seasons  of  the  year;  but  its  public 
character  depends  upon  its  fitness  to  answer  the 
wants  of  those  whose  business  requires  its  use. 

Gtould,  Waters,  §  108,  and  cases  dted  in  note. 

Long  continued  use  is  not  necessary  to  make 
«  stream  navigable. 

Gould,  Waters,  §§  44, 58:  Wood,  Nuis.  §  579; 
Brown  y.  Ohadbovme,  81  Me.  9,  50  Am.  Dec. 
<M4. 

Lapse  of  time  will  not  legalize  a  public  nul* 
sance.  This  rule  applies  to  streams  which  are 
merely  floatable,  as  well  as  to  those  which  are 
navigable  in  the  larger  sense. 

Gould,  Waters,  220,  221,}  and  cases  there 
<dted. 

A  bridge  or  dam  erected  in  navigable  waters, 
and  not  sanctioned  by  any  statute,  is  Indictable 
as  a  public  nuisance,  even  though  the  structure 
IS  shown  to  be  of  public  convenience  and  utility. 

Gould,  Waters,  p.  246,  §  184. 

-CUR.  A. 


Messrs.  Lonis  Bennett  and  Caleb  Bog^ 
i^esBt  for  defendants  in  error: 

If  large  quantities  of  logs  have  been  floated 
down  a  stream  by  a  number  of  persons,  ^d 
the  creek  is  useful  to  the  public  for  that  pur- 
pose, it  Ib  a  public  highway  for  such  purposes. 

Brown  v.  Ohadboume,  81  Me.  9, 60  Am.  Dec. 
641;  Moore  v.  Sanbome,  2  Mich.  519,  69  Am. 
Dec.  209;  Gould,  Waters,  §  115;  Lorman  v. 
BeTuon,  8  Mich.  18,  77  Am.  Dec.  485;  Monon- 
gaheia  Bridge  Go.  y.  Eirk,  46  Pa,  112,  84  Am. 
Dec.  527;  Stnart  v.  Clarky  2  Swan,  9,  58  Am. 
Dec.  49;  Rhodes  v  Whitehead,  27  Tex.  804,  84 
Am.  Dec.  681;  Wadsioorth  v.  Smith,  11  Me.  278, 
26  Am.  Dec.  525;  The  MonteOo,  78  U.  S.  11 
Wall  411  (20  L.  ed.  191);  Lancey  v.  Clifford, 
54  Me.  487,  92  Am.  Dec.  561  and  Tiote. 

Green*  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  of  trespass  on  the  case, 
brought  by  the  plaintiff,  the  owner  of  a  mill 
and  millHlam  on  Stone  Coal  Creek  in  Lewis 
County.  The  claim  of  the  plaintiff  was  that 
the  derendants  placed  in  this  creek  above  said 
mill  a  number  of  saw  logs  which  were  floated 
down  the  stream  upon  which  was  his  dam,  so 
that  by  the  pressure  and  weight  thereof  the 
dam  was  destroyed  and  he  depnved  of  the  use 
of  the  water  in  said  creek  thus  operating  his 
mill,  to  his  damage.  The  action  is  based  on 
the  plaintiff's  claim  of  an  exclusive  right  to  use 
the  water  of  this  creek  within  his  close  as 
though  it  were  a  private  stream. 

The  jury  and  the  court  below  rendered  a  yer- 
dict and  judgment  for  the  defendants,  evidently 
basing  their  action  on  an  ignoring  of  the  plain- 
tiff's claims,  and  on  an  assumption  that  the 
creek  was  a  navigable  stream  of  this  State 
which  the  public,  and  defendants,  as  a  portion 
of  the  general  public,  had  a  right  to  use  as  a 
public  highway  by  floating  logs  down  the 
stream  to  market.  And  as  there  was  no  claim 
or  proof  that  the  defendants  exercised  this  right 
improperly  or  negligently;  and  as  the  damage 
done  the  plaintiff  by  the  breaking  of  his  dam 
was  an  injury  which  was  the  result  of  his  im- 
properly obstructing  a  public  highway, — he  has 
no  right  to  complain  of  the  defendants,  who, 
when  this  injuiy  occurred,  were  only  using 
this  public  highway  on  Stone  Coal  Creek  in  a 
proper  manner  and  as  any  of  the  public  had  a 
ri^t  to  use  the  same. 

Does  the  record  show  that  Stone  Coal  Creek 
was  a  private  stream,  and  that  the  plaintiff  had 
an  exclusive  right  to  use  the  water  of  this  stream 
within  his  close?  If  so,  the  action  and  judg- 
ment of  the  court  below  must  be  reversed; 
otherwise  it  must  be  affirmed. 

Whether  a  stream  was  navigable  or  non- 
navigable,  in  England,  was  generally  deter- 
mine, by  the  old  cases,  by  whether  the  tide 
ebbed  or  flowed  in  the  stream;  and  doubtless 
the  tide  does  ebb  and  flow  very  generally  in  the 
navigable  streams  of  the  smalllsland  of  Great 
Britain;  but  in  the  United  States,  in  most  of 
the  na^gable  streams,  the  tides  do  not  ebb  and 
flow.  'Hie  great  mass  of  the  commerce  of  the 
United  Stat^is  transported  on  waters  in  which 
the  tides  do  not  ebb  and  flow;  and  even  when 
it  is  moved  upon  streams  on  which  the  tide 
does  ebb  and  flow,  it  is  only  for  comparatively 
a  short  distance,  while,  for  nearly  the  whole 
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distanoe,  it  has  been  moved  from  above  the 
tide-water  section  of  the  country.  Indeed  this 
is  ^e  case  in  very  many  States  of  the  Union 
that  carry  on  a  large  commerce  in  which  there 
is  no  tide  water.— our  own  State,  for  example. 
But  in  none  of  these  States  has  it  been  held 
that  these  are  not  navigable  streams  simply 
because  there  was  no  ebb  or  flow  of  the  tide. 

In  the  United  States  there  are  three  classes 
of  navigable  streams:  (1)  tidal  streams  that  are 
held  navigable  in  law  whether  navigable  in 
fact  or  not;  (2)  those  that,  although  nontidal, 
are  yet  navigable  in  fact  for  boats  or  lighters, 
and  su8ceptU)le  for  valuable  use  for  commer- 
cial purposes;  (8)  those  streams  which,  though 
not  navigable  for,  boats  or  lighten,  are  float- 
able or  capable  of  valuable  use  in  l^aring  logs, 
or  the  products  of  mines,  forests  and  tillage 
of  the  coimtry  they  traverse,  to  mills  or  mar- 
kets. 

With  reference  to  the  first  of  these  classes, 
tidal  streams,  wherever  the  common  law  pre- 
vails, are  held  to  be  navigable.  By  the  old 
English  cases  it  is  decided  t£at  all  tidal  waters 
are  navigable  to  the  extent  of  the  flow  and  re- 
fiow  of  the  tide;  and  that  the  absolute  property 
interest  in  the  same  in  the  course,  and  the  right 
of  soil  of  owners  of  such  land  bounded  by  such 
tide- water  streams,  extends  only  to  high- water 
mark.  But  above  the  line  where  lihe  tide 
ceases  to  have  any  effect  the  rule  of  property  is 
reversed  and  the  property  in  the  soil  or  bed  of 
the  river  is  in  the  riparian  proprietors;  and  this 
is  true  also  of  all  streams,  not  tidal,  that  are 
not  legally  navigable.  See  SMer  v  Burrus, 
6  Humph.  858,  866;  Stuart  v.  Clarky  2  Swan, 
9,  58  Am.  Dec.  49. 

In  the  latter  case  McKinney,  /.,  in  deliver- 
ing the  opinion  of  the  court,  58  Am.  Djbc.  pp. 
50  and  51,  says  that  '*the  rule  of  the  common 
law  as  to  what  is  a  navigable  river,  namely  the 
flow  and  reflow  of  the  tide,  was  declan^  bv 
this  court  in  Elder  v.  Bvrrtu,  6  Humph.  368, 
866,  to  be  inapplicable  in  this  State  [LennepecJ, 
and  such  has  been  the  course  of  decisions  m 
some  of  the  American  courts. 

"This  criterion,  as  applied  to  England,  may 
be  appropriate  and  practical,  because,  per- 
haps, It  embraces  pretty  much  the  entire  ex- 
tent of  all  rivers  which,  in  point  of  fact,  are 
navigable;  but  it  would  be  most  absurd  in  its 
application  to  our  large  fresh- water  rivers, 
which,  though  not  subject  to  the  influence  of 
the  tide,  are  fitted  by  nature,  in  their  ordinaiy 
state,  for  all  the  common  purposes  of  navigar 
tion."  "According  to  the  civil  law  'naviga- 
ble rivers  are?  not  mere!  v  rivers,  on  which  the 
tide  flows  and  reflows,  but  rivers  capable  of 
being  navigated;  that  is  navigable  in  the  com- 
mon sense  of  the  term.' "  See  Angell,  Water- 
courses, §  550. 

With  reference  to  the  second  of  these  classes 
of  navigable  streams:  It  will  be  observed 
from  its  definition  that  whether  fresh-water 
streams  be  or  be  not  navigable  is  a  question  of 
fact,  and  as  ^such  those  who  claim  such  non- 
tidal  streams  to  be  navigable  have  on  them  the 
burden  of  proving  that  such  streams  are  in 
fact  navigable  for  boats  or  lighters,  and  sus- 
ceptible for  valuable  use  for  commercial  pur- 
poses in  the  natural  state,  unaided  by  artificial 
means  or  devices.  The  stream,  too,  to  belong 
to  this  second  class  of  navigable  streams,  must 
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be  thus  capable  of  being  navigated,  not  at  al( 
times,  but  for  such  length  of  time  during  the 
year  as  will  make  such  stream  valuable  to  the 
public  as  a  public  highway.  But  the  fact  that 
the  stream  cannot  be  so  used  at  certain  seasons 
of  the  year  will  not  destroy  the  public  right  of 
navigation  or  make  such  stream  non-naviga- 
ble. See  McMamu  v.  Ca/rmiehael,  8  Iowa«  1 ;. 
Bhodea  v.  OUa,  88  Ala.  578;  Morgan  v.  King^ 
86  N.  Y.  459;  Berry  v.  Ckvrle,  8  Me.  369;  WacU- 
worthY.  Smith,  11  Me.  278;  People  y.  TibbetU^ 
19  N.  Y.  528;  Beynolds  v.  MeArthur,  27  U.  S. 
2  Pet  417  [7  L.  ed.  470];  Wood,  Nuis.  S587. 

The  very  defitiition  of  the  third  class  of  nav- 
igable streams  shows  that  these  streams  would 
not  be  included  in  the  common-law  definition 
of  a  navigable  stream,— that  is  one  in  which 
the  tide  ebbs  and  fiows, — ^nor  could  it  come 
within  the  civil-law  definition  of  a  navigable 
stream,  which  is  capable  of  being  navigated  by 
boats  or  lighters,  and  on  which  commerce  may^ 
be  carried  on. 

The  third  class  of  navigable  streams  are  gen- 
erally called  fioatable  streams;  and  though  the 
public  has  a  right  to  use  them  as  a  public  high- 
way byfioating  logs  and  other  products  of 
forest,  mines  and  tmage  down  these  streams  to 
mills  and  market,  yet  the  riparian  owners  along 
such  streams  own  the  bed  of  them  as  well  as 
their  banks,  differing  in  this  respetct  from  other 
navigable  streams.  The  respective  rights  on 
such  fioatable  streams,  of  the  public  and  the 
riparian  owners,  are  well  stated  in  Laneey 
V.  Clifford,  54  Me.  487,  92  Am.  Dec.  561. 

Dickerson,  J.,  in  delivering  the  opinion, 
says:  "A  stream  which,  in  its  natural  condi- 
tion, is  capable  of  being  used  for  fioating  logs, 
lumber  and  rafts,  is  subject  to  public  use  as  a 
highway,  though  it  be  private  property  and  not 
stnctly  navigable.  The  right  of  the  public, 
however,  must  be  exercised  in  a  reasonable  man- 
ner, since  such  persons  have  an  equal  right  with 
every  other  person  to  its  enjoyment  and  the  en- 
joyment of  it  by  one  necessarflj^,  to  a  certain  ex- 
tent, interferes  with  its  exercise  by  another. 
What  constitutes  reasonable  use  by  the  public 
depends  upon  the  droumstances  of  each  par- 
ticular case,  as  the  occasions  for  its  use  are  so 
numerous  and  diverse  that  no  positive  rule  can 
be  laid  down  to  regulate  it  in  every  instance 
with  anything  like  exact  precision. 

The  various  purposes  for  which  such  a  high- 
way is  used  by  the  public,  whether  for  trans- 
porting merchandise,  rafting,  driving,  booming 
logs  or  securing  them  at  the  mill,  if  necessary, 
require  so  much  space  as  temporarily  to  ob- 
struct the  way;  but  if  parties  so  conduct  them- 
selves in  their  business  as  to  discommode  others- 
as  little  as  is  reasonably  practicable,  the  law 
holds  them  harmless.  If  the  rule  of  law  was- 
otherwise,  the  right  of  way  could  not  in  many 
cases  be  available  for  any  useful  purpose. 
Brown  v.  Ohadboxtme,  81  Me.  9,  50  Am.  Dec. 
641;  Dame  v.  Winslow,  51  Me.  264,  81  Am. 
Dec.  578. 

As  respects  the  right  of  a  land  owner  to  such 
streams,  it  is  to  be  observed  that  while  he  haa 
a  property  in  the  streams  he  has  no  property  in^ 
the  water  itself,  aside  from  that  which  is  nec- 
essary for  the  gratification  of  his  natural  or 
ordinary  wants. 

All  the  rest  of  the  water  is  "ptihliei  jurii,'* 
aquaeurritetdeibeteurrereiUeolebat  The  right. 
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•of  enjoying  this  flow  without  disturbance,  in- 
terference or  natural  diminution  by  any  other 
proprietor  }s  natural  and  is  an  incident  of  prop- 
<«rty  in  the  land,  Uke  the  right  the  proprietor 
has  to  enjoy  the  land  itself  without  molestation 
from  his  neighbors. 

The  right  of  property  is  in  the  right  to  use 
the  flow,  and  not  in  the  speciflc  water.    Each 

Sroprietor  may  make  any  use  of  the  water 
owing  over  his  i>remises  which  does  not  es- 
sentialTy  or  materially  diminish  the  quantity, 
corrupt  the  quality,  or  detain  so  as  to  deprive 
other  proprietors  or  the  public  of  a  fair  and 
xeasonable  participation  in  its  benefits.  Baee 
T.  Ward,  80  Eng.  L.  &  Eq.  187;  Johnson  y. 
^Jardan,  2  Met  289,  87  Am.  Dec.  85;  Tylar  y, 
WiUdTiaon,  4  Mason,  897. 

This  rule  does  not  require  that  there  shall  be 
no  diminution,  abstraction  or  detention  by  the 
Tipper  or  lower  riparian  proprietor,  as  that 
would  be  to  prevent  all  reasonable  use  of  it 
The  same  principle  in  regfu:^  to  use  by  the  ri- 
parian proprietors  applies  as  to  the  public  use 
of  the  stream.  As  a  highway,  it  must  be  rea^ 
sonable  use,  and  not  inconsistent  with  the  rea- 
sonable enjoyment  of  the  stream  by  others  who 
have  an  equal  right  to  its  use.  Reasonable  use 
is  the  touchstone  for  determining  "the  rights  of 
the  respective  i)arties." 

Thus  in  considering  this  subject,  we  find  the 

nblic  right  of  way  over  the  stream,  and  the 
d  owner's  right  of  soil  under  it,  and  his 
riffht  to  use  its  flow,  are  the  same.  The  rights 
of  both  these  parties  are  necessary  for  the  pur- 
poses of  commerce,  agriculture  and  manufac- 
ture. The  products  of  the  forest  would  be  of 
little  value  if  the  riparian  proprietors  have  no 
right  to  use  the  water  by  dams,  and  erect  mills 
for  the  manufacture  of  these  products  into 
lumber. 

The  right  to  use  the  water  of  such  streams 
-for  milling  purposes  is  as  necessary  as  the  right 
of  transportation,  indeed,  it  is  this  considera- 
tion that  often  imparts  the  chief  value  to  the 
estate  of  the  riparian  proprietors,  and  without 
which  it  woiQd  have  no  value  whatever  in 
many  instances.  Each  right  is  the  hand  maid 
of  civilization,  and  neither  can  be  exercised 
without  in  some  degree  impdrins  the  others. 
This  conflict  of  rights  must  thereiorebe  reoon- 
'CS\&du  The  common  law  in  its  wonderful  adap- 
tation to  the  vicissitudes  of  human  affairs,  and 
to  promote  the  comfort  and  convenience  of 
men,  as  unfolded  in  the  progress  of  society, 
furnishes  a  solution  of  this  difficulty  bv  allow- 
ing the  owner  of  the  soil  over  which  a  floatable 
stream  which  is  not  technically  navigable, 
passes,  to  build  a  dam  across  it  and  erect  a 
mill  thereon,  provided  he  furnishes  a  conven- 
ient and  suitable  sluice  or  passageway  for  the 
public  by  or  through  his  erections.  In  his 
way  both  these  rights  may  be  exercised  without 
substantial  prejudice  or  inconvenience.  These 
views  are  sustained,  not  only  by  reason,  but 
by  the  decided  weight  of  American  authorities. 
&9e  Brown  v.  Ohadhoume,  81  Me.  9,  60  Am. 
Dec.  641;  Kno9  v.  OhaUm&r,  42  Me.  160;  Mur^ 
ion  Y.  Hunaefrjcrd,  6  Barb.  268;  BurratM  y. 
Gaaup,  82  Conn.  601;  Volkv,  Eldred,  28  Wis. 
-410;  Moore  v.  Banhome,  2  Mich.  628;  Wad»- 
•worth  ▼.  Smith,  11  Me.  278.  26  Am.  Dec.  626; 
JSfeaderhouter  t.  State,  28  Ind.  270;  VeassU  v. 
Dwind,  60  Me.  479;  PeopU  v.  PtaU,  17  Johns. 
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195;  Owrtis  v.  Keeeler.  14  Barb.  611;  Hubbard 
▼.  Bdl,  64  ni.  112;  T^reatY.  Lord,  43  Me.  662; 
Walker  v.  Bhepardaon,  4  Wis.  486;  Stuart  v. 
Clark,  2  Swan  (Tenn.)  9:  Weiss  v.  Smith,  8  Or. 
445;  Felffery,  Bobinson,  Id.  468;  Bhodesv.  Otis, 
33  Ala.  578;  Com.  v.  Ohapin,  6  Pick.  199,  16 
Am.  Dec.  886. 

The  old  English  cases  do  not  decide  that  any 
stream  is  navigable  or  a  public  highway  unless 
the  tide  ebbs  and  flows  in  such  stream,  and  then 
when  it  is  thus  a  tidal  stream  it  is  held  to  be  a 
navigable  stream  in  law,  whether  in  fact  it  be  x 
or  be  not  navigable.  But,  as  we  have  shown,  the 
dvfl  law  held  as  navisrable  every  stream,  wheth- 
er thus  tidal  or  not,  if  it  was  In  point  of  fact  navi- 
gated by  boats  and  lighters,  so  that  it  was  in  its 
natural  state  capable  of  being  used  by  the  pub- 
lic profltablv  to  carry  on  commerce  in  the  usual 
manner,  and  this  has  been  universally  held  to  be 
law  in  the  United  States;  and  though  perhaps 
it  would  be  difficult  to  find  such  decision  m 
England,  yet  I  apprehend  it  has  always  been 
the  common  law  oi  England,  though  the  occa- 
sion to  so  declare  it  may  not  have  arisen  in  any 
English  case.  Thus  Lord  Hale,  who  Is  the 
highest  English  authority  on  this  subject,  in 
chapter  8  of  lus  treatise  jDe  Jure  Maris,  says: 
"  There  be  some  streams  or  rivers  that  are  pri- 
vate, not  only  in  property  or  ownership,  but  in 
use,  as  little  streams  and  rivers  that  are  not  of 
com mon  jpassage  for  the  Kind's  people.  Again , 
there  be  other  rivers,  as  well  fresh  as  salt,  that 
are  of  common  or  public  use  for  carriage  of 
boats  and  lighters.  And  these,  whether  they 
are  ff esh  or  salt,  whether  they  flow  or  reflow 
or  not,  are  prima  fade  pnbliet  juris  common 
highways  for  man  or  goods,  or  both,  from  one 
inland  town  to  another.  Thus  the  rivers  of 
Wey,  of  Severn,  and  of  Thames,  as  well  above 
the  brides  and  forts  as  below,  as  well  above 
the  flowing  of  the  sea  as  below,  and  as  well 
when  they  have  come  to  be  private  property,  as 
in  what  part  they  are  the  King's  property,  are 
public  Tiyers  juris  pMici,*' 

The  third  class  of  public  highways,  floatable 
streams,  are  not,  so  far  as  I  know,  recognized 
in  England,  and  I  doubt  whether  they  in  point 
of  fact  exist  in  England.  But  they  are  very 
common  in  the  United  States,  and,  as  we  have 
seen,  while  they  are  the  private  property  of  the 
riparian  owners,  ^et  the  public  has  a  right  to 
use  them  as  pubhc  highways,  to  float  theS  lum- 
ber and  other  product  of  their  land  to  miU  or 
market,  and  the  riparian  proprietor  cannot  so 
use  these  streams  as  unreasonably  to  incom- 
mode and  hinder  the  public  from  using  them 
for  such  floating  purposes. 

We  will  now  apply  these  principles  of  law  to 
the  case  under  our  consideration.  The  court 
below  did  not  err  in  refusing  to  give  the  in- 
struction asked  for  the  plain  tm.  it  was:  "If 
the  jury  find  that  plaintiff's  dam  was  at  the 
same  place  and  of  uke  character  and  dimen- 
sions and  height,  for  a  period  of  twenty  years 
or  more,  and  further  find  that  Stone  Coal 
Creek,  in  which  said  dam  existed,  was  floata- 
ble for  saw  logs,  and  not  for  other  purposes  of 
navigation,  stDl  Uie  plaintiff  had  a  prescriptive 
right  to  have  such  dam,  and  so  hold  and  use 
the  same,  notwithstanding  said  stream  is  float- 
able for  saw  logs,  and  not  for  other  purposes  of 
navigation" 

In  such  floatable  stream  as  Is  described  in  this 
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Instiiiction  the  plaintiff,  a  riparian  proprietor, 
had  a  right,  as  we  have  seen,  to  build  a  mill  and 
erect  a  dam  across  the  stream  to  accumulate  wa- 
ter to  run  his  mill,  and  this  right  belonged  to 
him  as  a  riparian  proprietor,  and  did  not  de- 
pend upon  his  harinff  acquired  it  by  prescrip- 
tion by  tbe  use  of  such  dam  and  mill  for  twen- 
ty years. 

It  will  be  observed  that  LardKHe,  in  laying 
down  the  rights  of  the  riparian  owners  and  oi 
the  public  in  such  streams  makes  no  mention 
of  prescription  of  length  of  time  by  which  the 
rights  are  obtained  either  by  the  public  or  by 
the  riparian  owners;  but  he  speaks  of  the  actu- 
al use  in  fact  of  the  stream  as  a  public  high- 
way, as  establishing  the  right  of  the  public  to 
sudi  use,  and  this,  for  the  obvious  reason  that 
such  actual  use  by  the  public  of  such  stream 
as  a  public  highway  proves  that  such  stream  is 
capable  of  sudi  use  by  the  public;  and  it  is  this, 
as  we  have  seen,  which  makes  it  a  public  high- 
way, though  the  public  has  not  before  exer- 
cised its  rights.  Bo  we  have  seen  the  riparian 
owner  has  a  right  to  use  the  banks  of  such 
stream  and  the  flow  of  water  In  it  for  his  pri- 
vate property,  though  he  has  not  heretofore 
exercised  this  right.  If  exercised  in  such  a  rea- 
sonable manner  as  not  to  interfere  necessarily 
in  an  injurious  way  with  the  public  right  to 
use  such  stream  as  a  public  highway  for  float- 
ingk)g8  down  such  stream  to  market  or  to  mills. 

There  is  nothing  in  this  record  from  which 
the  jury  could  inrer  that  the  defendants  used 
this  Stone  Coal  Greek  in  an  unreasonable  man- 
ner as  a  public  highway,  down  which  to  float 
logs  to  markets  or  mills;  on  the  contrary,  the 
inference  might  be  drawn  that  the  plaintiff  or 
riparian  owner  did  undertake  to  use  the  flow 
of  the  water  in  this  creek  in  an  unreasonable 
manner,  thereby  unnecessarily  prejudicing  the 
rights  of  the  defendants,  as  a  nortion  of  the 

Sublic,  to  use  such  stream  to  float  their  logs 
own  the  same  to  mills  or  markets.  That  their 
right  of  so  floating  their  logs  was  so  unneces- 
sarily prejudiced  appears  from  the  fact  tiuit 
these  logs,  so  floated,  lodged  against  a  dam  the 
plaintiff  had  built  across  the  stream,  and  were 
thus  detained  till  by  their  pressure  they  broke 
the  dam  down.  Such  a  dam  on  such  a  stream 
was  a  public  nuisance  unless  the  owner  had 

Srovided  suitable  sluices  to  allow  logs  floated 
own  the  creek  to  pass  around  or  through  said 
dam,  and  the  record  does  not  state  that  any 
such  sluices  were  made  and  kept  up  by  the 
plaintiff;  on  the  contrary,  the  fact  that  the  logs 
by  their  weight  broke  the  dam  would  seem  to 
indicate  clearly  that  there  were  no  sluices  by 
which  they  would  have  passed  through,  or 
they  could  not  have  carried  away  this  dam  of 
the  plaintiff;  for,  had  there  been,  these  logs 
would  hardly  have  accumulated  in  this  dam 
till  by  their  pressure  the  dam  was  broken. 
The  erection  of  such  dam  across  such  floatable 
stream,  without  making  or  keeping  suitable 
sluices  for  the  passage  around  or  through  such 
dam  of  logs  floating  in  the  stream,  is  a  nui- 
sance. 

This  was  held  in  Broton  v.  Chadboums,  81 
Me.  9,  60  Am.  Dec.  041,  which  was  a  case  in 
which  an  individual  recovered  against  the  ri- 
parian owners  of  land  along  a  floatable  stream, 
not  properly  speaking  navigable,  for  maintain- 
ing a  dam  across  such  stream  without  main- 
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taining  suitable  sluices  around  or  tiirongh  it  for 
the  passage  of  logs.  This  case  would  closely 
resemble  the  case  before  us  if  the  defendants- 
had  sued  the  plaintiff  for  injuring  them  by  un- 
reasonably interfering  with  their  right  of  float* 
ing  logs.  The  law  is  so  well  stated  by  WiUs^ 
Judge/in  delivering  the  opinion  of  the  court  in 
this  case,  that  I  cannot  better  express  it  than 
bv  quoting  portions  of  this  opinion.  He  says: 
'^Tbis  is  an  action  on  the  case  for  erecting  and 
maintaining  a  dam  across  a  stream  called  '  Lit- 
tle River'  and  obstructing  the  passage  of  the 
water  and  the  plaintiffs'  logs.  The  river  is 
about  three  miles  in  lens^,  and  runs  from  a 
lake  to  tide  water.  It  is  iroin  nine  feet  to  four 
rods  in  width,  and  has  been  used  many  years- 
for  floating  logs  and  rafts,  and  sometimes  boats. 
In  these  twenty  years  dams  and  mills  havo 
been  erected  upon  it  The  plaintiffs  disclaim 
the  ri^ht  to  recover  upon  the  ground  of  pr^ 
scription  or  use,  but  claim  it  because  tbo 
stream  was  a  public  one  in  its  natural  state. 

"  The  jury  were  instructed  that,  it  being  a. 
fresh-water  stream,  the  presumption  is  that  it 
is  private  property,  and  the  burden  is  on  the 
plsdntiffs  to  establish  the  contrary  by  satisfac- 
tory proof  that  it  is  a  navigable  or  floatable 
river,  and  in  its  natural  condition  capable  of 
being  used  for  running  logs.    The  rule  of  the- 
common  law,  that  riparian  proprietors  own 
to  the  center  of  fresh-water  rivers,  has  been 
adopted  in  this  and  many  other  States.    Berr^ 
V.  Carle,  8  Me.  269;  Spring  v.  RrmeU,  7  Me. 
278. 

'*The  flrst  question  which  arises  is,  It  being- 
conceded  that  the  bed  of  the  river  belongs  to- 
the  owners  of  the  land  on  either  side,  can  a. 
right  to  use  the  waters  be  obtained  unless  that 
use  has  continued  twenty  years,  the  ordinary 
length  of  time  for  the  acquisition  of  an  ease- 
ment? 

"In  Berrv  v.  Ocvrle,  8  Me.  269;  Shaw  ▼. 
Orawf&rd,  10  Johns.  286.  and  Scott  v.  WilUcm, 
8  N.  U.  821,— the  right  is  considered  as  depend- 
ent on  long  usage." 

He  then  quotes  what  is  laid  down  by  Lord 
Hale  in  his  celebrated  treatise  De  Jure  Maris, 
above  stated,  and  makes  on  it  this  comment; 
"He  makes  no  mention  of  prescription  or 
length  of  time  bv  which  the  right  is  obtained^, 
but  of  the  actual  use  In  fact  as  Indicating  pub- 
lic rivers  " 

In  WadiworthY,  Smith,  11  Me.  278,  26  An^^ 
Dec.  525,  the  doctrine  is  stated  bv  Paris,  Judge,, 
that  when  a  stream  is  naturally  of  sufficient 
size  to  float  boats  or  mill  logs,  the  public  has  a 
right  to  the  free  use  for  that  purpose.  But 
such  little  streams  or  rivers  as  are  not  floatable^ 
that  cannot  in  their  natural  state  be  used  for 
the  carriage  of  boats,  rafts  or  other  property, 
are  wholly  and  absolutely  private,  not  subject 
to  the  servitude  of  the  puolic  interest,  not  to- 
be  regarded  as  public  highways  by  water  be- 
cause they  are  not  susceptible  of  use  as  a  com- 
mon passage  for  the  publia 

The  same  principle  was  stated  by  Miller, 
Oh,  J.,  in  Spring  v.  EusgeU,  7  Me.  278,  and  ia 
also  recognized  in  Angell  on  Tide  Waters,  75, 
and  Palmer  v.  MuUigan,  8  Cai.  807,  2  Am. 
Dec.  270. 

The  distinguishing  test  between  those  rivera 
which  are  entirely  private  property,  and  those 
which  are  private  property  subject  to  the  pulK 
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Jic  use  and  enjoyment,  consists  in  the  fact 
"Whether  they  are  susceptible  or  not  of  use  as  a 
common  passage  for  the  public.  Bsr  Bpence, 
Ch.  J.,  in  Peo^  v.  Plait,  17  Johns.  316,  8  Am. 
Dec.  882;  Hooker  v.  Oumminga,  20  Johns.  91, 
11  Am.  Dec.  249. 

'  The  ri^ht  of  passage  and  of  transportation 
upon  rivers  not  strictly  navigable  belongs  to 
the  public  by  the  principles  of  the  common 
law.  Per  Parker,  Uh,  J,,  in  Oonk  v.  Chopin, 
6  Pick.  199,  16  Am.  Dec.  886. 

This  subject  was  very  fuHv  considered  with 
^leat  ability  in  Bsson  v.  Mclfaster,  1  Kerr  (K. 
B.)  601,  in  the  Province  of  New  Brunswick, 
deciding  the  rule  of  law  as  it  is  stated  to  be  in 
Wadworth  v.  Smith,  11  Me.  278,  26  Am.  Dec. 
625. 

The  case  of  Botjoe  v.  TUua,  1  Allen  (N.  B.) 
826,  in  >  that  Province  was  decided  utou  the 
same  principle.  See  also  Adavna  v.  Pease,  2 
Conn.  481;  Oaraan  v.  JBlaser,  2  Binn.  475,  4 
Am.  Dec.  468. 

A  stream  could  be  subiected  to  public  servi- 
tude by  loog  use,  only  there  are  many  large 
rivers  m  newljr  settled  States,  and  some  in  the 
interior  of  this  State,  of  which  the  public 
would  be  deprived  of  the  use,  although  nature 
has  plainly  declared  such  rivers  to  oe  public 
highways.  The  true  test,  therefore,  to  be 
applied  in  such  cases,  is  whether  a  stream  is 
inherently  in  its  nature  capable  of  being  used 
for  the  purpose  of  commerce  for  the  floating  of 
vessels,  boats,  rafts  or  logs.  When  a  stream 
possesses  such  a  character,  then  the  case  must 
exist  leaving  to  the  owner  of  the  bed  all  other 
modes  of  use  not  inconsistent  with  it.  For  in 
this  State  the  rights  of  public  use  have  been 
carried  so  far  as  to  place  fresh* water  streams 
on  the  same  ground  as  those  in  which  the  tide 
ebbs  and  flows,  and  which  alone  are  consid- 
ered strictly  navigable  at  common  law,  and  to 
exclude  the  owners  of  the  banks  and  beds  from 
all  property  in  them. 

In  some  States  of  the  Union  such  a  rule  has 
been  established  by  judicial  decisions,  and  in 
others,  by  legislative  Acts.  It  is  contended  that 
to  show  that  a  river  is  public,  it  is  not  enough 
to  prove  that  loss  may  be  floated  down  at  cer- 
tain seasons  of  the  year,  when  it  is  affect(Mi  by 
a  freshet,  but  it  should  have  that  capacity  in  its 
natural  and  ordinary  state  at  all  seasons  of  the 
year.  None  of  the  authorities  require  the 
stream  to  possess  the  qualitv  of  being  capable 
of  such  use  during  the  whole  vear.  A  distin- 
guishing criterion  consists  in  its  fltness  to  an- 
swer the  wants  of  those  whofie  business  re- 
quires its  use.  Its  perfect  adaptation  to  such 
use  may  not  exist  at  all  times,  although  the 
right  to  it  may  continue  and  be  exercised  when- 
ever an  opi)ortnnity  occurs.  In  many  rivers 
when  the  tide  ebbs  and  flows,  the  public  are 
deprived  of  their  use  for  navigation  during 
the  reflux  of  their  waters.  A  way  over  which 
one  has  a  right  to  pass  may  be  periodically 
covered  with  water.  In  high  northern  latitudes 
most  fresh- water  rivers  are  frozen  over  during 
several  months  of  the  vear.  Even  some  tide 
waters  are  incapable  of  any  beneflcial  use  for 
purposes  of  commerce  in  the  season  of  winter 
owing  to  the  accumulation  of  ice. 

The  lapse  of  time  during  which  a  dam  has 
been  used  across  a  floatable  stream  by  a  ripa- 
rian owner  can  give  no  prescriptive  right  to 
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such  use  as  against  and  to  the  prejudice  of  th& 
public  use,  though  it  might  give  a  right  to 
keep  up  such  dam  as  against  another  riparian 
owner  by  prescription.  If  the  law  was  other- 
wise, in  many  parts  of  tiie  United  States,  and 
in  plortions  of  this  State,  the  public  would 
necessarily  lose  the  use  of  many  floatable 
streams  over  which  riparian  owners  have  kept 
up  dams  for  more  than  twenty  years  before  tho 
public  had  any  occasion  to  float  logs  down 
them,  because  the  banks  of  the  streams  re- 
mained unsettled  and  the  timber  on  such 
streams  therefore  entirely  uncut.  The  riparian 
owner  of  such  dam  could  never  acquire  by  pre- 
scription an  exclusive  right  to  the  use  of  such 
stream  as  if  it  were  a  private  stream  as  against 
the  public. 

It,  therefore,  this  instruction  asked  bj  the 
plaintiff  was  refused  by  the  court  below,  it  was- 
properly  refused  if  it  meant  to  declare  the  law 
to  be  that  the  plaintiff  had  or  could  acquire  the 
exclusive  right  to  use  the  water  of  Stone  Coal 
Creek  as  if  it  were  a  private  stream  as  against 
the  public  use  of  it  as  a.  floatable  stream,  by 
maintaining  a  dam  across  it  for  twenty  years. 
And  if  thfi  instruction  did  not  mean  this  but 
merely  "that  the  plaintiff  had,  as  riparian 
owner,  the  right  to  maintain  and  construct  a 
dam  to  use  the  water  of  this  stream  for  hi» 
mill,  but  in  such  a  way  as  to  be  consistent  with 
the  right  of  the  public  to  use  the  water  of  this 
stream  to  float  logs  to  market  down  it,"  then  this 
was  correct  law;  but  the  instruction  ought  to 
have  been  refused  if  it  was  believed  to  have  been 
immaterial  and  calculated  to  mislead  the  jury. 

We  have  seen  that  if,  as  assumed  in  this  in- 
struction. Stone  Coal  Creek  is  a  floatable,  but 
not  strictly  navinible,  stream,  the  plaintiff,  as  a 
riparian  owner,  nad  a  perfect  right  to  erect  his 
mill  and  to  build  his  dlam  provided  he  did  not 
unreasonably  obstruct  or  interfere  with  tne  pub- 
lic use  of  this  stream  by  floating  logs  down  the- 
stream  in  flood  times.  This  reasonable  use  of 
the  water  of  this  stream  by  the  plaintiff,  and 
of  his  dam  across  the  same,  would  have  existed 
had  the  plaintiff  made  and  kept  in  repair  suita- 
ble sluices  in  or  around  said  dam,  through 
which  logs  might  pass  whilst  being  floated 
down  this  stream.  This  he  did  not  do,  but  on 
the  contrary  it  would  seem,  from  the  record,  he 
unnecessarily  obstructed  the  passage  of  loga 
floating  do w  n  this  stream.  His  dam  was  broken 
as  the  result  of  his  illegal  and  Improper  obstruc- 
tion of  the  logs  floating  in  this  stream;  and  he  had 
therefore  no  ri^ht  to  recover  in  this  suit.  The 
court  below  did  not  err  in  giving  the  instruc- 
tions Nos.  4  and  6,  asked  for  by  the  defend- 
ants. 

They  were  as  follows: 

(See.  bill  of  exceptions  No.  3  as  set  out  in 
statement  of  the  case.) 

It  will  be  seen  that  these  instructions  are  in 
strict  accord  with  the  law  as  we  have  stated  it 
above,  and  of  course  the  court  below  did  not 
err  in  refusing  to  grant  a  new  trial  and  in  en- 
tering up  the  Judgment  it  did  for  the  defend- 
ants. We  have  decided  this  case  and  written 
this  opinion  as  if  the  respective  rights  of  the 
public  and  the  riparian  owners  on  and  in  Stone 
Coal  Creek  were  governed  solely  by  the  com- 
mon law. 

It  is  true  there  are  statutes  of  Virginia  and 
of  this  State  which  may  or  may  not  affect  thia 
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question.  If  these  statutes  are  applicable  to 
this  stream,  they  put  the  rights  oi  the  public 
and  riparian  owners  on  the  same  footing  as  if 
Stone  Ck>al  Creek  was  a  tidal  river  and  ftrictly 
and  legally  navigable.  In  regarding  these  stat- 
utes as  applicable  to  Stone  C^  Creek,  we  have 
taken  the  view  most  favorable  to  the  plaintiff 
in  error.  The  record  is  so  imperfect  that  we 
do  not  know  whether  the  statutes  have  or  have 
not  any  application  to  the  Stone  Coal  Creek. 

These  statutes  are  thus  refeixed  to  and  stated 
by  Minor  in  bis  Institutes,  vol.  2,  p.  20:  "At 
<K)mmon  law  the  beds  of  rivers  not  navigable 
4tfe  always  private  and  belong  to  the  nei^bor 
riparian  proprietor  each  commg  ad  JUum  flu- 
minis;  or  if  the  same  person  own  both  banks, 
the  whole  bed  belongs  to  him,  subject  however 
In  both  cases,  to  whatever  use  the  public  may 
be  able  to  make  of  a  stream  for  a  public  high- 
way for  boats  or  rafts." 

ra  Virginia  the  principle  is  only  so  far  changed 
as  that  by  statute  the  banks,  shores  and  beds  of 
all  streams  are  reserved  which  were  granted  by 
the  State  east  of  the  Blue  Ridge  after  1780,  and 
west  of  it  after  1802.  Whether  this  law  would 
affect  Stone  Coal  Creek  would  depend  on  wheth- 
er the  riparian  owners  on  that  stream  claim  un- 
der patents  prior  or  subsequent  to  1802.  What 
is  the  fact  on  this  question  this  record  does  not 
disclose. 

The  judgment  of  the  cowi  hdaw  mutt  he  of- 
firmed;  d^endanU  in  error  must  rtooter  ef  the 
plaintiff  in  error  their  eoete  in  ihii  eawrt  expend- 
«{,  and^SOdamoffes, 


Shnon  EUNE  et  al„  Flffe.  in  £frr., 

V. 

H.  B.  MoLAm  et  oL 

^1*  A  leasee  of  a  store  room  oannot  recover 
in  an  action  of  assumpsit  airaiDst  his  lessor  for 
damages  sustained  by  reason  of  the  failure  of  said 
lesBor  to  repair  damages  to  said  buUdinff  caused 
by  unavoidable  aeddent,  where  there  is  a  written 
lease  between  said  oontractinff  parties,  in  the  ab- 
sence of  an  express  covenant  that  said  leaaor 
Should  make  such  repairs. 

2»  Where  a  written  leaae  of  mch  build- 
ing^ prorides  that  the  lessee  shall  keep  the 
flame  in  repair  except  as  to  ^unavoidable  acci- 
dents and  natural  wear  and  tear,**  the  law  will 
not  imply  a  contract  on  the  part  of  the  lessor  to 
repair  damages  caused  by  unavoidable  accidents, 
and  a  demurrer  will  be  sustained  to  a  declaration 
setting  forth  these  facts  in  a  special  count. 

3.  The  low oo  in  smcfa  an  action  will  be 
fjonllned  to  the  terms  of  the  written  contract 
declared  upon,  and  cannot  recover  upon  a  verbal 
contract  or  understanding  made  or  had  oontem- 
poraneoualy  with  said  written  leasew 

(September  18, 1889^ 

ERROR  to  the  Circuit  Court  of  Ohio  County 
to  review  a  Judgment  sustaining  a  de- 
murrer to  the  decfaraSon  in  an  action  against 
a  landlord  for  failure  to  repair  a  leased  build- 
ing.   Affirmed, 
The  case  is  stated  in  the  opinion. 

*Head  notes  by  Betgubb,  J, 
5  L.  R.  A. 


Mr.  W.  W.  Amett  for  plaintifb  in  error. 
Meetre,  W.  P.  Hnbbard  and  L  F.  JcMiesb 

for  defendants  in  error: 

An  undertaking  by  the  lessor  to  repair  wffl 
not  be  implied,  and  the  lessor  is  not  liable 
unless  he  has  agreed  to  repair. 

Witty  V.  Matthews,  62  N.  T.  ^12;  Olark  Y. 
Babeoek,  28  Mich.  164;  Estop  v.  EOi^,  28  Ind. 
114;  Kahn  v.  Love,  8  Or.  200,  and  many  cases 
collected  in  the  note  to  60  Am.  Dec.  77v. 

The  lessor  is  not  liable  for  the  damages  dona 
by  the  falling  of  a  wall  which  becomes  out  of 
repair,|of  which  he  has  notice. 

Brewster  v.  Be  Fremery,  88  CaL  841. 

Ko  implied  covenant  to  rebuild  or  repair 
damages  on  the  part  of  the  landlord  arises  at 
common  law  from  an  exception  of  casualties  bj 
Are,  tempest  or  other  causes,  in  thetenanri 
covenant  to  re^ir. 

Weigall  v.  Waters,  6  T.  R  488. 

EngHah,  J.,  delivered  the  opinion  of  the 
court: 

On  the  8th  day  of  May,  1886,  Simon  Eline 
and  Ralph  Kline,  partners  under  the  firm  name 
and  style  of  Eline  Bros.,  brought  an  action  of 
trespass  on  the  case  in  assumpsit  against  R.  BL 
and  R  B.  McLain,  laying  their  damages  a^ 
$10,000,  in  the  Circuit  Court  of  Ohio  County, 
and  filed  their  declaration  at  rules  held  on  the 
first  Monday  in  July,  1886,  to  which  declara- 
tion the  defendants  demurred,  and  on  consid- 
eration the  court  below  sustained  the  said  de- 
murrer as  to  the  first  two  or  special  counts,  and 
overruled  the  same  as  to  the  other  or  common 
counts,  and  thereupon  the  plaintifTs  obtained 
leave  to  amend;  and  on  the  14th  day  of  Jan- 
uary, 1887,  the  plaintiffs  tendered  for  filing  an 
amended  declaration,  to  which  the  defendants 
objected,  on  the  ground  that  the  same  and  each 
count  thereof  was  insufiSdent  in  law,  which 
objection  being  argued  by  counsel  and  consid- 
ered by  the  court,  was  surtained;  and  after- 
wards, on  the  14th  day  of  February,  1887,  the 
plaintiffs  tendered  another  amended  declara- 
tion to  each  count  of  which  the  defendants  de- 
murred, which  demurrer  was  sustained  by  the 
court,  and,  the  plaintiffs  electing  not  to  further 
amend,  their  action  was  dismissed,  with 
codts;  and  afterwards,  to  wit,  ontbe71h  day  of 
October,  1887,  the  plaintiffs  moved  the  court 
to  set  aside  the  Judgment  entered  in  Uiis  cause 
at  that  term  and  for  leave  to  file  an  amended 
declaration  therein;  and  on  the  8th  dav  of  Oc- 
tober, 1887,  no  cause  being  shown  by  the  plain- 
tiffs in  support  of  their  motion  to  set  aside  said 
judgment,  the  said  motion  was  overruled,  and 
the  plaintiffs  applied  for  and  obtained  a  writ  of 
error  and  supersedeas  to  said  judgment.  Am 
there  was  no  bill  of  exceptions  taken  in  the  case, 
the  facts  can  onJybe  ascertained  so  tea  as^they 
appear  from  the  pleadinga. 

From  the  first  count  in  the  last  amended  decy 
laration  filed  bv  plaintiffs  it  appears  that  de- 
fendants were  we  owners  of  a  three-story  brick 
building  situated  in  the  City  of  Wheeling,  the 
locality  of  which  is  therein  described,  and  that 
bv  an  agreement  in  writing  dated  October  22, 
1882,  said  defendants  leasedto  plaintiffs  the  first 
story  of  said  building  for  the  period  of  one  year 
next  ensuing  from  the  1st  of  April,  1888,  to  be 
used  as  a  store  room,  which  lease  by  its  terma 
IMX>vided  that  the  rental  should  be  $800  per 
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■^DDum,  payable  quarterly  from  the  Ist  day  of 
April,  1888,  and  that  the  plaintiffs  should  keep 
the  building  in  repair,  except  as  to  *'  unavoid- 
able accidents  and  natural  wear  and  tear;" 
which  said  exception  of  "unavoidable  acci- 
dents" was  construed  and  understood  by  and 
between  both  plaintiffs  and  defendants  at  the 
time  of  the  execution  of  the  lease  and  ever 
afterwards  as  imposing  upon  the  defendants  the 
-obligation  in  consideration  of  which  they  (de- 
fendants) promised  and  undertook  to  keep  said 
building  in  repair  as  to  and  against  unavoidable 
accidents,  and  the  plaintiffs  averred  that  such 
construction  was  the  true  intent  and  meaning 
of  said  clause,  as  understood  and  meant  by  both 
plaintiffs  and  defendants  in  the  making  and  ex- 
-«cutlng  the  said  contract  and  lease. 

The  plaintiffs,  in  the  second  count,  aver  that 
laid  lease,  by  indorsements  made  thereon  at 
different  times,  was  extended  until  the  31st  day 
of  March,  1888;  that  immediately  after  the  ex- 
ocution  of  said  lease  they  took  possession  of  the 
room  demised  to  them  as  aforesaid,  and  put 
and  placed  therein  a  large  stock  of  ready-made 
dothing  and  other  goods,  wares,  and  merchan- 
dise, and  commenced  carrying  on  in  and  at  said 
room  a  wholesale  and  retail  and  jobbing  cloth- 
ing and  other  business  store  and  trade,  and  es- 
tablished and  built  up  a  very  large  and  profit- 
able wholesale,  retail  and  jobbing  trade  and 
business,  which  they  continued  to  conduct  and 
carry  on  until  compelled  by  reason  of  the  neg- 
ligence, wrong  and  breach  of  contract  of  the 
•defendants,  as  is  thereinafter  stated  and  set 
forUi,  to  vacate  and  remove  their  said  store 
from  said  room. 

The  plaintiffs  further  averred  that  during  the 
time  of  their  occupancy  under  the  lease  aiore- 
aaid  of  said  room  they  not  only  paid  their  rent, 
but  kept  the  said  room  in  repair  as  they  con- 
tracted to  do,  except  as  to  ''  unavoidable  acci- 
dents and  natural  wear  and  tear,"  and  that  the 
said  store  room  became,  by  reason  of  an  una- 
voidable accident  uninhabitable  and  unfit  for 
the  purposes  for  which  it  was  rented,  and  that 
the  defendants,  although  frequently  notified  of 
the  fact,  and  requested  to  make  saia  store  room 
habitable  and  nt  for  the  purpose  for  which  it 
was  rented,  by  making  the  repairs  which  were 
made  necessary  by  the  unavoidable  accident 
aforesaid,  did  at  the  time  aforesaid  fail,  neglect 
and  refuse  to,  as  by  the  terms  of  said  lease  and 
the  mutual  construction  thereof  they  (defend- 
ants) promised  and  undertook  to  do,  repair  the 
injury  occasioned  by  the  said  unavoidable  ac- 
cident. That  the  unavoidable  accident  which 
occurred  to  the  said  store  room,  and  which 
rendered  the  same  uninhabitable  and  unfit  for 
use  of  any  kind,  and  which,  though  often  re- 

2 nested,  the  defendants  refused  to  repair,  con- 
isted  of  the  swaying,  falling  out,  and  bulging 
out  of  the  two  parallel  side  walls  of  the  bricK 
■tore  room,  which  was  caused  by  the  great 
weight  of  the  walls  and  building  oi  the  second 
and  third  stories  immediately  upon  and  above 
tiie  said  store  room,  which  was  so  great  as  to 
make  it  dangerous,  and  as  to  make  it'necessary 
to  tear  down  the  western  wall  of  said  room,  and 
the  wall  of  the  rooms  above,  to  the  foundation. 
That  the  fire  wardens  of  the  city  condemned 
the  said  wall  and  store  room  as  unsafe,  danger- 
ous and  uninhabitable,  and  the  insurance  com- 
panies in  which  the  plaintiffs  had  their  lives  and 


stock  of  merchandise  insured  notified  plaintiffs 
that  said  companies  would  consider  the  plain- 
tiffs' longer  remaining  in  said  store  room  as 
just  grounds  for  cancelmg  the  policies  they  held 
on  their  lives  and  their  stock,  of  all  which  the 
defendants  had  notice;  and  that,  although  often 
requested,  the  defendants  refused  and  neglected 
to  make  said  repairs.  That  by  reason  of  said 
unavoidable  accident,  and  the  failure  and  neg- 
lect of  the  defendants  to  make  the  repairs  made 
necessary  by  the  same,  they  were  compelled  to 
remove,  and  did  remove,  their  stock  of  goods, 
wares,  and  merchandise  out  of  the  said  store 
room,  and  that  thereby  they  sustained  great 
loss,  damage,  and  injury  for  various  reasons 
therein  set  forth,  and  were  compelled  to  aban- 
don, and  did  abandon,  their  entire  wholesale 
and  jobbing  trade.  That  in  consideration  of 
the  payment  of  $800  per  annum,  and  keeping 
said  building  in  repair,  except  as  to  unavoidable 
accidents  and  natural  wear  and  tear,  the  de- 
fendants were  by  the  said  lease  obligated,  and 
it  became  their  duty,  and  in  consideration 
thereof  defendants  undertook,  to  furnish  to 
them  the  entire  and  full  use  and  benefit  of  said 
room  for  the  purpose  for  which  it  was  intended 
and  rented,  and  for  the  term  of  the  said  lease. 

The  plaintiffs,  in  their  declaration,  made 
other  averments  as  to  the  character  and  extent 
of  the  damasjes  sustained  by  them  by  reason  of 
said  unavoidable  accident  and  the  failure  and 
refusal  of  the  defendants  to  repair  the  same, 
although  often  requested  so  to  do;  and  that  by 
reason  of  the  premises  the  defendants  were 
guilty  of  a  breach  of  their  contract  of  leasing, 
and  the  plaintiffs  were  compelled  to  abandon, 
and  did  abandon,  their  wholesale  and  jobbing 
trade,  to  the  damage  of  the  plaintiffs  $10,000, 
which  the  defendants  undertook  and  promised 
to  pay,  etc.,  but  which  they  have  failed  to  do, 
although  often  requested,  etc.,  to  the  damage 
of  the  plaintiffs  $10,000. 

The  only  question  presented  for  considera- 
tion is  whether  the  court  erred  in  sustaining 
the  demurrer  to  the  plaintiffs'  declaration,  u 
appears  that  there  was  a  contract  in  writing 
between  the  plaintiffs  and  defendants  for  the 
rental  of  said  store  room  for  one  year,  the  date 
of  which  is  set  out;  and  said  lease  was  extended 
from  year  to  year  by  Indorsements  made  there- 
on; and  that  on  the  face  of  said  contract  the 
plaintiffs  agreed  to  keep  said  store  room  in  re- 
pair, "except  as  to  unavoidable  accidents  and 
natural  wear  and  tear;"  and  although  the  plain- 
tiffs aver  in  their  declaration  that  the  defend- 
ants orally  rented  to  the  plaintiffs  the  said  store 

room  for  the  period  of years  for  the  sum 

of  $800  per  annum,  and  b^  the  terms  of  said 
leasing  the  defendants  promised  and  undertook 
to  keep  the  said  building  in  rei)air  against  un- 
avoidable accidents,  the  plaintiffs  a^greeing  to 
provide  for  other  and  ordinary  repairs,  yet,  if 
said  allegation  be  true,  it  is  not  such  a  contract 
as  could  be  enforced,  for  the  reason  that,  being 
a  lease  of  real  estate  for  more  than  one  year,  u 
would  be  considered  void,  because  it  is  not  in 
writing.  Neither  could  it  be  enforced  if  the 
proof  should  disclose  the  fact  that  said  oral 
agreement  was  contemporaneous  with  the  writ- 
ten agreement  See  Towner  ▼.  Lucas,  18  Gratt. 
706. 

"Parol  evidence  will  not  be  received  to  in- 
graft upon  or  incorporate  with  a  valid  written 
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contract  an  incident  occarring  contem)orane- 
ously  therewith  and  inconsistent  with  its 
terms."  The  agreement  pf  the  parties  having 
been  reduced  to  writing,  said  writing  will  be 
presumed  to  contain  the  contract. 

In  the  case  of  CrauifoTd  ▼.  Jarrett,  2  Leigh, 
680,  the  court  announces  the  rule  as  follows: 
"Parol  evidence  cannot  be  admitted  (unless  in 
case  of  fraud  or  mistake)  to  vary,  contradict, 
add  to  or  explain  the  terms  of  a  written  agree- 
ment by  proving  that  the  agreement  of  the  par- 
ties was  aifferent  from  what  it  appears  by  the 
writing  to  have  been." 

In  the  case  of  Wataon  v.  Hurty  6  Gratt.  688, 
we  find  the  rule  as  follows:  "It  is  perfectly 
well  settled  that  the  terms  of  a  written  con|;ract 
cannot  be  varied  by  parol  evidence  of  what  oc- 
curred between  the  parties  previously  thereto 
or  contemporaneously  therewith." 

The  plam  tiffs  in  this  action  are  seeking  to  re- 
cover upon  an  alleged  special  contract  in  writ- 
ing, ana  also  a  verbal  understanding  between 
the  parties  at  the  time  said  contract  was  made, 
as  to  the  liability  of  the  lessors  to  the  lessees  in 
the  event  that  damage  resulted  to  them  by  an 
unavoidable  accident  to  said  store  room.  It  is 
not  pretended  that  there  was  any  express  cove- 
nant on  the  i)art  of  the  defendants  that  they 
would  indemnify  and  save  the  plaintiffs  harm- 
less against  accidents  of  any  chaxacter.  The 
agreement  provided  that  the  plaintiffs  were  to 
keep  said  store  room  in  repair,  with  the  excep- 
tion of  unavoidable  accidents  and  natund  wear 
and  tear,  and  the  plaintiffs'  claim  seems  to  be 
based  upon  the  assumption  that  it  was  the  duty 
of  the  lessors  to  protect  tbe  plaintiffs  from  dam- 
ages resulting  from  unavoidable  accidents. 

In  the  case  of  Baltimore  4b  0.  B,  Co,  v.  Bat?^ 
hone,  1  W.  Ya.  87,  this  court  held  that  "where 
a  party  declares  in  assumpsit,  and  seeks  a  re- 
covery upon  a  special  contract,  he  is  bound  by 
the  terms  thereof." 

Washburn,  in  his'  work  on  Real  Property 
(vol.  1,  4th  ed.  p.  687,  g  7),  propounds  the  law 
as  follows:  "Without  an  express  covenant  to 
that  effect  on  the  part  of  the  lessor,  he  cannot 
be  held  liable  for  repairs  made  l^  tbe  tenant 
upon  the  demised  premises,  nor  would  ho  be 
bound  by  a  parol  promise  to  make  repaii-s  if 
such  promise  is  founded  only  upon  the  rela- 
tions of  landlord  and  tenant.  See  OUIy,  Mid- 
dleton,  105  Mass.  478.  Nor  is  he  bound  to  re- 
pair them  himself,  unless  exxxressly  made  so  by 
covenant,  nor  to  remove  any  nuisance,  unless 
caused  by  his  own  act,  or  he  has  covenanted  to 
that  effect"  See  Ifoore  v.  Weber,  71  Pa.  St. 
429;  Libbey  v.  Tofford,  48  Me.  316;  Aixlen  v. 
PuUen,  10  Mees.  <&  W.  821;  Vai  v.  Weld,  17 
Mo.  282. 

"And  where  the  owner  of  a  building  of  three 
stories  let  a  room  in  the  middle  stoir,  and  cove- 
nanted that  if  the  premises  should  be  damaged 
by  fire  so  as  to  make  them  untenantable  for 
more  than  thirty  days,  the  rent,  at  tbe  election 
of  the  tenant,  should  cease;  the  upper  story 
was  in  the  occupation  of  another  tenant,  and 
while  in  that  condition,  the  roof  accidentally 
took  fire,  and  rendered  the  premises  untenant- 
able; the  landlord  began  to  repair  the  roof, 
but  before  it  had  been  finished  the  rain  injured 
the  tenant's  goods,  and  he  claimed  damages  of 
the  lessor, — the  court  held  that,  though  he 
might  have  removed  from  the  premises  and 
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ceased  to  pay  rent  until   they  had  been   re-- 
paired,  he  had  no  remedy  against  the  landlord 
for  theinjurv  done  his  goods  while  he  kept 
them  in  the  building."    See  Doupe  y:  Genin, 
46  K  T.  119. 

Addison,  in  his  valuable  work  on  Torts, 
p.  211,  says:  "As  between  the  landlord  and  oc- 
cupier of  a  bouse,  or  the  landlord  and  tenant, 
there  is  no  obligation  upon  the  landlord  to  keep  • 
the  house  in  repair,  in  the  absence  of  an  cx- 

Sress  contract  to  that  effect."  See  Witty  v. 
tatthem,  52  N.  Y.  512;  Doupe  v.  Genin, 
supra;  Kahn  v.  Love,  8  Or.  206;  Bretoeter  v.  De 
Fremery,  83  OaL  841;  Eetep  v.  Eetep,  28  Ind. 
114. 

"If  .therefore, the  chimney  of  a  house  demised 
to  a  tenant  becomes  ruinous,  and  falls  through 
the  roof  of  the  house,  and  injures  the  furniture 
and  family  of  tbe  tenant,  the  latter  has  no 
remedy  against  the  landlord  for  tbe  injury,"  re- 
ferring to  Payne  v.  Bogere,  2  H.  Bl.  349;  Leelie 
V.  Pounds,  4  Taunt.  649;  Bishop  v.  Bedford 
Charity,  1  El  &  El.  697. 

This  court,  in  determining  the  questions 
raised  in  the  case  of  Bdbrecht  v.  Marling,  29 
W.  Ya.  765,  held  that  "in  an  action  for  dam- 
ages for  the  failure  of  the  landlord  to  give  pos- 
session of  property  which  has  been  leased,  or 
from  which  he  has  ejected  the  tenant,  where 
the  gist  of  the  action  is  being  deprived  of  the 
benefit  of  the  lease,  whether  the  action  is  cove- 
nant or  tort,  the  general  rule  is  that  the  plain- 
tiff is  entitled  as  the  measure  of  his  damages  to 
the  difference  between  the  rent  reserved  and 
the  value  of  the  premises  for  the  term.  He 
may  also  recover  such  special  damages  as  have  - 
directly  and  necessarily  been  occasioned  by  de- 
fendant's wrongful  act  or  default,  but  cannot, 
recover  what  he  might  have  made  on   the 

E remises  during  the  lease,  nor  for  loss  sustained 
1  sellinff  his  stock,  agricultural  implements,, 
etc.,  for  less  than  their  value." 

Now,  the  gravamen  of  the  plaintiffs'  claims 
in  the  case  under  consideration  is  the  failure 
of  the  defendants  to  keep  said  building  in  such 
repair  as  to  enable  them  to  use  and  occupy  it 
as  a  store  room,  and  the  dama^  occasioned 
by  their  removal  from  the  same  into  a  smaller 
building  in  a  more  unfavorable  locality,  the 
sale  of  a  portion  of  their  stock  at  a  sacrifice, 
and  the  loss  occasioned  thereby,  combined  with 
ttie  loss  of  trade  caused  by  the  change  of 
locality;  but  under  the  rulings  in  the  case  of 
Bicbreeht  v.  Marling,  supra,  the  plaintiffs 
"could  not  recover  what  they  might  have  made 
on  the  premises  during  the  lease,  nor  the  loss- 
sustained  in  selling  theur  stock;"  neither,  in  my^ 
opinion,  could  they  recover  any  damage  result- 
ing from  their  being  compelled  to  seek  a  loca- 
tion  which  was  more  unfavorable  for  their 
business. 

There  appears  to  have  been  no  express  cove- 
nant for  quiet  en jovment  or  to  repair  damages 
caused  by  unavoidable  accidents,  and  such  a 
contract  will  not  be  implied.  No  implied  cove- 
nant to  rebuild  or  repair  damages,  on  the  pan 
of  the  landlord,  arises  at  common  law  from  an 
exception  of  casualties  by  fire,  tempest  or  other 
causes  in  the  tenant's  covenant  to  repair. 
WeigaU  v.  Waters,  6  T.  R  488. 

Greenleaf  on  Evidence,  5th  ed.  p.  88,  §  108, 
says:  "The  law,  however,  presumes  a  promise 
only  where  it  does  not  appear  that  there  is  any 
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special  agreemeEw  l)etweeD  the  partiefl;  for  if 
there  is  a  special  contract,  which  is  still  open 
and  imrescioded,  embracing  the  same  subject 
matter  with  the  common  counts,  the  plaintifl, 
though  he  should  fail  to  prove  his  case  under 
the  special  count,  will  not  be  permitted  to  re- 
jx>yer  upon  the  common  counts." 

Then,  as  there  is  no  express  contract  on 
the  part  of  the  plaintiffs  to  repair  said  build- 
inff  when  the  inlury  was  causied  by  unavoid- 
able  accident,  ana  the  law  will  imply  no  such 
contract  where  there  is  an  agreement  in  writ- 


ing, I  do  not,  therefore,  think  that  the  plain- 
tiffs, by  either  their  original  or  amended  dec- 
larations, have  presented  such  a  case  as  would 
entitle  them  to  recover. 

For  these  reasons  we  are  of  opinion  that  the 
court  below  committed  no  error  in  sustaining 
the  defendants'  demurrer,  and  the  judgment  of 
Mid  court  mu9t  be  affirmed,  with  costs  to  the  de- 
fendants in  error. 

Snyder*  P.,  and  Green  and  Brannon, 
JJ.,  concurred. 
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GUILLOTTB 

V, 

POESrOY,  Appt. 

( La.  Ann. ) 

*  !•  Uilder  tlie  l»w  of  this  State,  an  ae- 
tlen  to  determHie  a  disputed  title  to  a 

public  offloe  oaa  only  be  brought  In  the  manner 
presoribed  by  the  statute,  vis.,  fai  the  name  of  the 
State,  by  the  Attomey-Oeneral  or  a  district  at- 
torney, on  his  own  InformatioD,  or  that  of  an- 
other, who  may  be  then  Joined  as  plaintiff. 

3*  Proeeedin§pi  by  lirfwnrtlon  cannot  be 
uaed  as  a  means  of  detenmnlng  disputed  title  to 
office;  but  they  may  be  properly  used  to  protect 
tibie  poflsesBlon  ot  officers  de  facto  against  the  in- 
terference of  claimants  whose  ttltle  is  disputed, 

'  until  the  latter  shall  establish  their  title  by  the 
Judicial  proceedtnff  provided  by  law. 

8«  The  etatatee  on  the  snl^oct  of  intra- 
■Um  into  ollloe  dearly  contemplate  that  the 
claimant  of  the  offloe  is  the  necessary  plaintiff  in 
an  action  thereby  provided,  and  that  the  officer 
de/oeto  In  actual  pooaoasion  is  the  necessary  de- 
fendant. 

4«  The  claimant  eannot  take  the  lawin 
fals  own  ^fk^^ftt  and,  with  the  assistance  of 
others,  practically  oust  the  incumbent  in  advance 
of  JutUcial  determination  of  the  disputed  right; 
and  he  and  such  others  may  be  properly  enjoined 
from  such  Interference  until  the  dispute  will  be 
JndloiaUy  settled. 

(April  8,  IflSOi) 

APPEAL  ffrom  an  hijunctlon  granted  by 
Yoorhies,  J.,  in  the  Oivfl  District  Court, 
Parish  of  Orleans,  restraining  defendant  from 
interference  with  plaintiff's  enjoyment  of  an 
office.    Amended  and  qfflrmed. 

Mes»r9.    P.  E«  Theard  A  Sons  for  ap- 
pellant. 

Messrs.  Idonel  Adams»  Henry  L,  Las- 
ams  and  A«  If.  Tieeot  for  appellee. 

Fenner*  /.»  deliyered  the  opinion  of  the 
court: 
Simplified  and  shorn  of  redundancy,  the  aver- 
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ments  of  plaintiff's  petition  are  to  the  substan- 
tial effect  that  he  is  the  actual  incumbent,  duly 
appointed,  commissioned,  and  qualified,  of  the 
oflice  of  member  of  the  board  of  fiour  inspect- 
ors for  the  City  and  Port  of  New  Orleans:  that 
he  is  entitled,  under  the  Constitution  and  laws 
of  the  State,  to  continue  in  the  enjoyment  and 
exercise  the  functions  of  his  said  office,  until 
his  successor  is  duly  appointed  and  qualified; 
that  the  said  board  is  composed  of  five  mem- 
bers, a  majority  of  whom  constitute  a  quorum, 
and  that  under  its  organization  the  revenues 
and  receipts  constitute  a  common  fund  placed 
in  the  custody  of  a  member  appointed  as  treas- 
urer, whose  duty  it  is  to  account  for  the  same 
monthly  to  the  board,  and,  after  deduction  of 
expenses,  to  divide  the  same  equally  among  the 
members;  that  the  defendant,  acting  under  the 
pretended  authority  of  an  invalid  appointment 
by  the  governor  of  the  State,  unless  restrained 
by  injunction,  will  present  himself  to  the  other 
members  of  said  board  for  recognition  as  a 
member  thereof,  and  that  the  said  members,  un- 
less also  restrained,  will  grant  him  such  recogni- 
tion, and  will  admit  him,  as  such  memb^,  to 
the  discharge  of  the  duties  of  said  office,  and 
to  participation  in  the  emoluments  thereof,  to 
the  irreparable  inlury  of  plaintiff;  that,  pend- 
ing the  judicial  deterndnation  of  the  disputed 
right  to  said  office,  plaintiff,  as  the  actual  in- 
cumbent thereof,  is  entitled  to  be  protected  in 
his  possession,  and  that  defendant  and  his  fel- 
low members  of  the  board  should  be  enjoined 
from  any  action  interfering  therewith,  or  in- 
frin^ng  his  rights  of  discharging  the  duties  and 
receiving  the  emoluments  ot  said  office  "untQ 
such  time  as  the  disputed  right  thereto  shall  be 
judicially  determined,  after  proper  proceedings 
b  due  course  of  law." 

The  defendant,  Poincy,  excepted  on  two 
grounds:  (1)  that  plaintiff  could  not  stand  in 
judgment  without  the  assistance  of  the  State; 
(2)  that  the  petition  disclosed  no  cause  of  action 
in  this:  that  the  title  to  public  offloe  cannot  be 
tested  by  injunction.  The  exceptions  attribute 
to  the  action  a  character  which,  clearly,  it  does 
not  possess,  viz.,  the  character  of  an  action  to 
determine  a  disputed  title  to  a  public  offloe.    If 


NOTB.— Oontestod  eleetfon  of  offieen. 
Where  a  speciflo  remedy  by  an  action  In  the  nat- 
ure of  onto  warranto  ezJsts  at  law,  equity  will  not 
entertain  jurisdiction  over  disputed  questions  con- 
cerning the  election  or  appointment  of  public  offi- 
cers  (Hagner  v.  Heyberger,  7  Watts  ft  S.  lOi;  dp- 

6L.R.A. 


degraff  v.  Grans,  47  Pa.  103);  especially  where  the 
answer  fully  denies  the  equity  of  the  bilL  State  v. 
Jarrett,  17  Md.  800;  People  v.  Draper,  04  Barb.  266. 
See  Bates  v.  Taylor,  8  L.  R.  A.  310,  87  Tenn.  819; 
State  {V.  Minnesota  Thresher  Oo.  8  L.  K.  A.  &ia  40 
Minn.  218. 
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ft  were  such  an  action,  nothing  can  be  better 
aetUed  than  that  under  the  law  of  this  State  it 
could  only  be  brou'^bt  in  the  name  of  the  State 
by  the  Attorney-General  (in  the  Parish  of  Or- 
leans), on  his  own  information,  or  on  the  in- 
formation of  any  other  person  interested,  and 
who  may  be  jomed  as  plaintiff  therein.  Rev. 
Stat,  g  2593  etseq,;  Hayes  y,  Thompson,  21  La. 
Ann.  655;  State  v.  Ddamze,  Id.  710;  Osgood  ▼. 
Black,  33  La.  Ann.  493. 

It  is  a  corollary  of  the  above  principle  that  an 
injunction  is  not  a  proper  remedy  to  try  title 
to  public  office.  2  High,  Inj.  2d  ed.  §§  1812, 
1313. 

But  from  the  statement  given  above,  it  is 
quite  apparent  that  this  action  does  not  involve 
any  decision  upon  the  c^uestion  of  the  disputed 
title  to  the  office.  Plaintiff  says  simply:  "I 
am  the  actual  incumbent  in  possession  of  the 
office  to  which  I  claim  to  be  legally  entitled. 
Defendant,  claiming  under  a  title,  the  validity 
of  which  I  dispute,  is  seeking  to  oust  me  extra- 
judicially, in  which  effort  he  will  have  the  aid 
of  my  fellow  members  on  the  board;  and  I  ask 
judicial  aid  to  protect  my  incumbency  and  pos- 
session, until  defendant  shall  in  due  course  of 
judicial  proceeding  establish  his  right  and  title." 

Such  an  action  tails  within  a  well-recognized 
branch  of  relief  by  injunction.  The  doctrine 
is  announced  by  Mr.  High  as  follows:  ** While 
courts  of  equity  uniformly  refuse  to  interfere 
by  the  exercise  of  their  preventive  jurisdiction 
to  determine  questions  relating  to  the  title  to 
office,  they  frequently  recognize  and  protect 
the  possession  of  officers  de  facto  by  refusing  to 
interfere  with  their  possession  in  behalf  of  ad- 
verse claimants,  or,  if  necessary,  by  protecting 
such  possession  against  the  inteif  erence  of  such 
claimants.  .  .  .  And  the  granting  of  an  in- 
junction in  such  case  in  no  manner  determines 
the  question  of  tit\e  involved,  but  merely  goes 
to  the  protection  of  the  present  incumbents 
against  the  interference  of  claimants  out  of  pos- 
session, and  whose  title  is  not  yet  established." 
2  Ili^h,  IDJ.  2d  ed.  §  1315. 

This  doctrine  is  in  the  interest  of  social  peace 
and  order,  and  conforms  to  the  object  ana  pol- 
icy of  the  law  in  all  remedial  provisions  for  the 
settlement  of  disputed  rights,  which  always  re- 
spect and  maintain  the  status  quo  until  the  con- 
troversy shall  be  settled  in  orderly  course  of 
judicial  procedure.  Plaintiff  is  undoubtedly 
the  de  facto  officer,  because  he  "claims  the  of- 
fice and  is  in  possession  of  it,  performing  the 
duties  under  color  of  an  appointment. "  5  Wait, 
Act  and  Def.  p.  7,  par.  9;  Bucknam  v.  Buff- 
gUs,  15  Mass.  180;  Uom,  v.  McCombs,  56  Pa. 
486;  State  v.  Bom,  25  Ohio  St.  588;  Braidy  v. 
TJiSTitt,  17  Kan.  468. 

Such  an  officer  -cannot  be  dispossessed  by  a 
third  person  whose  title  he  disputes,  until  the 
latter  shall  first  tiy  the  disputed  right.  Braidy 
V.  Sweetland,  18  Kan  41;  Pakner  v.  Ibi^y,  45 
How.  Pr.  110. 

The  law  of  Louisiana  has  provided  a  very 
effective  and  summary  remedy  by  which  per- 
sons legally  entitled  to  assume  an  office,  when 
opposed  by  a  de  facto  officer  in  possession,  may 
provoke  a  speedy  determination  of  the  right, 
and,  if  maintained,  the  prompt  deposition  and 
ouster  of  the  usurping  holder.  Rev.  Stat 
$  2598  et  sea. 

The  whole  purpose  and  tenor  of  the  statute 
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conclusively  indicate  that  the  proper  party- 
plaintiff  in  the  action  provided  is  the  party 
claiming  the  office  as  entitled  dejure,  and  the 
necessaiy  defendant  is  the  officer  de  facto  who 
holds  and  {xxssesses  it,  and  who  is  claimed  to  be 
an  usurper  and  intruder.  The  contention  of 
the  defendant  that  Guillotte,  who  is  the  actual 
incumbent  enjoying  possession  and  exercising 
the  functions  of  the  office,  is  bound  to  brinff  the 
action  of  ouster  against  defendant,  or  could  not 
even  be  listened  to  as  plaintiff  in  such  an  action, 
unless  he  had  first  surrendered  the  office  to 
Poincy,  is  totally  imtenable,  and  inconsistent 
with  the  statute. 

The  case  of  Cramer  v.  Brown,  26  La.  Ann. 
272,  relied  on  by  defendant,  is  entirely  inapplica- 
ble, because  the  statement  in  the  opinion  showed 
that,  though  the  plaintiff  therein  had  been  the 
prior  incumbent,  the  defendant  alleged  that  he 
had  entered  upon  the  duties  of  the  office  with 
the  consent  of  plaintiff,  and  had  been  in  the  un- 
molested exercise  thereof  from  June  16,  1873, 
up  to  the  institution  of  the  suit;  so  that  it  was 
an  action  against  an  officer  de  facto,  and  ^ould 
properly  have  been  brought  under  the  Intrusion 
Act  In  all  suits  of  this  nature  which  have 
come  before  this  court,  the  defendant  has  always 
been,  and  he  must  necessarily  be,  the  officer  de 
facto,  either  by  prior  incumbency  or  bysuccesa- 
f  ul  intrusion  into  or  usurpation  of  the  office. 

The  object  of  the  present  action  is  not  to  oust 
an  usurper  or  intruder,  but  to  prevent  such 
usurpation  or  intrusion,  in  advance  of  judicial 
determination  of  the  disputed  right.  We  care- 
fully abstain  from  any  expression  of  opinion 
upon  the  disputed  title  to  this  office.  We  sim- 
ply hold  that  the  plaintiff  is  the  officer  de  facto, 
m  actual  Incumbency  and  possession,  and  that, 
if  he  be  an  usurper  and  intruder,  the  plain 
course  pointed  by  the  law  to  the  defendant  is 
to  bring  his  action  of  ouster,  wherein  his  right 
may  be^  reco^ized  and  enforced.  He  cannot 
take  the  law  into  his  own  hands,  and,  with  the 
assistance  of  others,  effect  a  practical  ouster  of 
plaintiff,  in  advance  of  judicial  settlement  of 
the  rights  of  the  parties.  The  record  shows 
that  plaintiff's  apprehension  of  disturbance  is 
well  founded.  It  appears  on  the  face  of  the 
pleadings  that  defendant  claimed  the  right  to 
enter  into  office  as  a  member  of  the  board,  and 
that  the  remaining  members  of  the  board,  but 
for  the  injunction,  would  have  recognized  his 
right,  and  have  admitted  him  as  such  member. 
Against  such  action,  we  think  the  plaintiff  was 
entitled  to  relief  by  injunction  in  order  to  pre- 
serve the  status  qvo,  until  the  right  shall  be 
judicially  determined,  which  is  the  extent  to 
which  the  injunction  should  go.  Abuse  of  this 
remedy  by  officers  de  facto  will  be  guarded 
against  by  the  exercise  of  judicial  discretion, 
which  would  refuse  injunction  unless  serious 
showing  of  apparent  right  were  made,  as  is  cer- 
tainly done  m  this  case.  In  his  reasons  for 
judgment  the  judge  a  quo  to  some  extent  passes 
on  tne  question  of  title;  and  his  judgment  is 
defective  in  not  inserting  the  limitation  just 
mentioned,  which  was  expressedly  embodied  in 
the  relief  prayed  for.  In  this  respect  it  re- 
quires amendment. 

It  is  therefore  ordered  and  decreed  that  the 
judgment  appealed  from  he  amended  by  reserv- 
inff  the  right  of  defendant,  Poincy,  to  proceed 
judicially  for  the  establishment  of  his  claim. 
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and  bylimitiiiff  the  injunction  to  endure  only  j  andf  aa  thtu  ctmended,  thai  it  be  now  t^fflrmidt 
nntil  mch  Jarndal  determination  in  his  fayor,  |  appeUee  to  pay  eotU  ofappeaL 
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J.  F.  C.  GRIGGS,  Plff.  in  Err., 

George  P,  SWIFT. 

( Ga. ) 

*A  eDntraet  by  a  partnership  with  an 
employe  for  personal  services  in  the  ourreDt 
business  of  the  firm  for  one  year,  at  a  given  rate 
per  month,  is  dissolved  by  a  dissolution  of  the 
firm  within  the  year  by  the  act  of  Gtod.  There 
can  be  no  recovery  on  such  contract  for  services 
never  In  fact  rendered,  but  which  the  employ^ 
wouid  have  rendered  had  the  surviving  partner 
not  discharged  him  after  the  dissolution. 

(July  81, 1889.) 

WRIT  of  error  to  review  a  Judgment  of 
the  Superior  Court  of  Muscogee  County. 
Afflrmsd. 

Griggs  sued  Geo.  P.  Swift,  surviving  part- 
ner of  Geo.  P.  Swift  &  Son,  on  an  account  for 
salary  which  he  alleged  to  be  due  him  from 
January  Ist  to  July  25th,  1887,  and  also  for 
board  for  the  same  period,  under  a  parol  con- 
tract for  employment  for  the  year  from  Sep- 
tember Ist,  1886,  to  September  Ist,  1887,  from 
which  employment  he  was  discharged  in  Jan- 
uary, 1887,  without  fault  on  his  part.  Defend- 
ant pleadcMi  '*not  indebted;"  also  that  the  con- 
tract upon  which  the  suit  was  founded  was  a 
special  contract  with  the  firm  of  Swift  &  Son, 
a  firm  composed  of  Gteo.  P.  Swift  and  Geo.  P. 
Swift,  Jr.,  by  which  plaintiff  was  to  render 
personal  service  to  the  firm  os  clerk  and  col- 
lector from  September  1st,  1886,  to  September 
Ist,  1887,  in  the  business  of  the  firm;  that 
afterward,  on  November  27, 1886,  the  firm  was 
dissolved  by  the  death  of  Qeo,  P.  Swift,  Jr., 
the  managing  partner,  and  the  contract  was 
then  and  thereby  terminated;  that  plaintiff  was 
paid  for  his  services  up  to  the  dissolution,  and 
after  the  death  of  Geo.  P.  Swift,  Jr.,  was  dis- 
charged, etc. 

The  evidence  for  plaintiff  tended  to  show 
that  he  was  employed  by  the  year  from  Sep- 
tember 1st,  1886,  to  September  let,  1887,  at 
$50.00  per  month  and  expenses.  His  service 
was  to  be  looking  after  collections  for  the  firm 
and  visiting  and  reporting  as  to  its  plantations. 
The  firm  was  engaged  in  the  busmess  of  cot- 
ton warehousemen.  Geo.  P.  Swift,  Jr.,  died 
November  29th,  1896,  and  the  partnership  was 
thereby  dissolved;  after  the  death  no  business 
was  done  except  to  settle  i!p  the  business  of 
the  firm.  Plaintiff  was  discharged  by  the  sur- 
viving partner  on  or  about  the  1st  of  January, 
1887,  over  his  protest.  He  endeavored  to  get 
other  employment,  but  could  not  do  so  untU 
July  25th,  1887.  He  continually,  after  his  dis- 
charge, tendered  his  services  to  the  surviving 
partner.  Up  to  May,  1887,  the  firm  of  Swift 
&  Son  kept  its  books  open,  paid  employes  and 
controlled  all  the  cotton  in  its  warehouse;  and 

*Head  note  by  the  Ooubt. 
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all  cotton  that  was  received  up  to  September 
1st,  1887,  was  for  th'at  firm,  the  firm  alter  that 
date  being  succeeded  by  the  firm  of  Swift  A 
Hamburger,  a  firm  which  was  formed  several 
months  before.  Geo.  P.  Swift,  Sr.,  did  not 
notify  plaintiff  of  his  discharge  until  January, 
1887,  and  then  notified  him  he  would  have  to 
discharge  him  as  there  was  nothing  for  him  to 
do.  Pfiintifl  had  no  intimation  he  "Vfould  be 
discharged  until  he  was  summoned  to  Colum- 
bus, the  location  of  the  firm,  about  January 
1st,  1887.  Up  to  this  date,  the  evidence  tenaa 
to  show  that  ne  continued  to  serve  firm  Just  as 
he  had  before  the  death  of  Qeo.  P.  Swift,  Jr. 
Plaintiff  also  showed  what  his  board  would  be 
worth  for  the  time  in  question. 

At  the  conclusion  of  the  testimony  for  the 
plaintiff,  defendant  moved  for  a  nonsuit, 
which  was  granted,  and  plaintiff  excepted. 

Messrs.  Thomas  W.  Grimes  and  Pea- 
body.  Brannon  A  Hatcher  for  plaintiff  in 
error. 

Messn.  MeNeill  A  Tteyry,  for  defendant 
in  error. 

Bleekley»  Oh,  J.,  delivered  the  opinion  of 
the  court: 

The  facts  are  stated  by  the  official  reporter 
as  above. 

The  hiring  was  by  the  partnership,  for  the 
term  of  one  year  from  September  1, 1886,  at 
$50  per  month,  besides  board.  One  of  the 
two  partners  of  which  the  firm  consisted  died 
in  November,  and  the  survivor  discharged 
the  plaintiff  on  the  Ist  of  January.  The 
plaintiff  could  obtain  no  other  employment 
until  the  following  July;  and,  after  the  year 
expired  for  which  he  was  hired  by  the  part- 
nership, he  brought  this  action,  claiming  tbe 
agreed  compensation  from  the  1st  of  January, 
the  time  of  his  discharge,  up  to  the  date  in 
July,  when  he  procurwi  other  employment, 
and  his  expenses  for  board  during  the  same 
period.  As  there  is  no  trace  in  the  evidence 
that  the  partnership  was,  by  the  terms  of  its 
creation,  to  subsist  or  continue  after  the  death 
of  one  of  its  members,  such  death  wrought  a 
dissolution,  and  forever  terminated  the  part- 
nership.    Code.  §§  1893,  18»4. 

One  of  the  parties,  therefore,  to  the  con- 
tract of  hiring.  l)ecame  extinct  by  the  act  of 
(^d.  Tbe  Code  declares  (section  2871)  that  if 
performance  is  impossible  and  becomes  so  by 
the  act  of  God,  such  impossibility  is  itself 
equivalent  to  performance.  There  being  no 
one,  after  the  partnership  went  out  of  exist- 
ence, to  receive  the  personal  services  which 
the  plaintiff  had  contracted  to  render  as  in- 
spector of  farms  and  collector  for  the  part- 
nership, the  further  execution  of  the  contract 
was  as  much  impossible  as  if  the  plaintiff 
himself  had  died  before  or  after  a  dissolution 
of  the  firm  had  taken  place.  The  survivor 
transacted  no  new  business  on  the  partnership 
aocount,  but  confined  operations  to  closing  up 
the  firm  affairs.    The  classification  of  every 
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COD  tract  must  depend  upon  a  rational  inter- 
pretation of  the  intention  of  the  parties. 
Code.  §  8721. 

From  the  very  nature  of  a  contract  for  the 
rendition  of  personal  services  to  a  partnership 
in  its  current  business,  where  nothing  is  ex- 
pressed to  the  contrary,  both  parties  should 
ne  refi^arded  as  having  hy.iniplication  intended 
a  condition  dependent,  on  the  one  hand,  upon 
the  life  of  the  employ^,  and,  on  the  other, 
upon  the  life  of  the  partnership,  provided  the 
death  in  either  case  was  not  voluntary.  To 
this  effect  is  the  text  of  Wood  on  Master  and 
Servant,  §  163:  "Where  a  servant  is  employed 
by  a  firm,  a  dissolution  of  the  firm  dissolves 
the  contract,  so  that  the  servant  is  absolved 
therefrom;  but  if  the  dissolution  results  from 
the  act  of  the  parties,  they  are  liable  to  the 
servant  for  his  loss  therefrom;  but  if  the  dis- 
solution results  from  the  death  of  a  member 
of  the  Arm,  the  dissolution  resulting  by  opera- 
tion of  law,  and  not  from  the  act  of  the  parties, 
no  action  for  damages  will  lie.  ...  So  if  a 
firm  consists  of  two  or  more  persons,  and  one 
or  more  of  them  dies,  but  the  firm  is  not 
thereby  dissolved,  the  contract  still  subsists, 
because  one  or  more  of  his  partners  is  still  in 
the  firm,  and  this  is  so  even  though  other 
persons  are  taken  into  the  firm.  The  test  is 
whether  the  firm  is  dissolved.  So  long  as  it 
exists,  the  contract  is  in  force,  but  when  it  is 


dissolved,  the  contract  is  dissolved  with  it; 
and  the  question  as  to  whether  damages  can 
be  recovered  therefor  will  depend  upon  the 
Question  whether  the  dissolution  resulted  from 
the  act  of  Gk>d,  the  operation  of  law,  or  the 
act  of  the  parties." 

Mr.  Wood*s  reference  is  to  two  Scotch 
cases,  which  we  have  not  seen,  but  the  rule 
he  deduces  from  them  is  so  reasonable  that 
we  feel  warranted  in  accepting  it  as  law.  See 
also  Taaker  v.  Shephord,  6  Hurbt.  &  N.  575. 

As  to  death  of  a  person  not  a  partner,  but  a 
sole  employer,  see  Terringtan  v.  Oreen^l  EL 
L  589;  Wood,  Mast,  and  S.  §§  95,  158. 

The  case  of  Fereira  v.  Sayres,  5  Watts  &  8. 
210,  is  apparently  in  conflict  with  the  text  of 
Wood  as  above  quoted,  but  we  are  satisfied  to 
abide  by  the  rule  laid  down  in  Wood,  though 
it  be  at  the  expense  of  differing  wiih  the 
learned  court  of  Pennsylvania  by  whom  the 
last-named  case  was  decided.  The  contract 
upon  which  the  plaintiff's  suit  was  founded  hav- 
ing become  impossible  of  performance  by 
reason  of  death,  he  had  no  right  to  recover 
upon  the  same  against  the  surviving  partner 
for  services  never  actu^illy  rendered,  and  there 
was  no  error  in  granting  a  non-suit.  Of  course, 
the  claim  for  board  was  on  the  same  footing 
as  that  for  wages. 

Judgment  affirmed. 
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9. 

William  McGREW 
(89  Fed.  Bep.  078.) 

1«   A  general  charge  of  beings  diwik.  In 

order  to  be  actionable,  must  be  coupled  with 
some  businefis  in  wb}ch  drunkenness  is  adisquall- 
flcation  or  tends  to  constitute  incapacity. 

8.  In  an  action  fbr  alanderlthe  borden 
of  proof  Is  on  the  plaintiff  to  show  that  a  sub- 
stantial and  essential  part  of  the  words  charged, 
neoessary  to  convey  the  meaning  alleged,  were 
uttered  as  charged. 

8*  Complainant  need  not*  in  the  first 
instanoe*  oirer»  in  an  action  for  slanderi 
proof  bearing  directly  upon  his  previous  good 
character,  or  that  the  words  if  uttered  were  false. 

4*  Malice  may  be  interred  from  proof  that 
slanderous  words  were  spoken  without  Justifica- 
tion. 

5.  Connael  have  no  ri^fht  to  gire  their 
opinions  in  argument,  or  to  speak  of  things 
not  proven,  in  respect  to  the  character  of  wit- 
nesses in  the  case. 

6.  At  a  meeting  of  the  BtcHskholders  of  a 
corporation  any  party  interested  in  the  cor- 
poration has  a  right  to  communicate  whatever 
he  knows  in  respect  to  its  management  or  the 
conduct  of  its  employes,  and  if  he  believes  from 
his  own  observation  or  Information  received 
from  other  sources,  that  his  statements  are  true. 
His  communications  are  privileged. 

7*  The  presence  of  attorneys  at  a  meeting 
of  stockholders  of  a  corporation  at  the  instance 
and  reqnest  of  the  offloers  will  not  take  away  the 
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privileged  character  of  communications  relative 
to  the  management  of  the  corporation  and  the 
conduct  of  employes. 

8*  The  privilegped  character  of  a  com- 
munication by  a  stockholder  of  a  corpora- 
tion as  to  the  drunkenness  of  a  general  manager« 
made  at  a  meeting  for  the  election  of  directors, 
and  other  business,  is  not  lost  because  not  made 
until  after  the  election. 

9*  The  subsequent  repetition,  to  the 
same  persons*  of  privileged  communications 
under  such  droumstances  that  they  would  not  be 
privileged  if  then  uttered  for  the  first  time,  is  not 
actionable,  especially  if  it  occurs  in  a  discussion 
growing  out  of  the  previous  communication. 

10.  Only  compensatory  damages  fbr 
slanderous  words  should  be  allowed  unless 
they  are  uttered  with  actual  malice,  hatred  or  ill 
Will,  or  with  such  clear  want  of  ground  as  to  war- 
rant an  inference  of  hatred  or  ill  will. 

1 1.  The  character  and  social  standing 

of  the  defendant,  as  well  as  of  the  plaintiff,  may 
be  considered  in  an  action  for  slander,  in  esti- 
mating  the  amount  of  damages. 

(f nne  9, 1880.) 

ACTION  for  slander. 
The  case  is  stated  by  the  court 
Mesere,  James  S.  Eraser,  Robert  C. 
Bell  and  Samuel  L«  Morris  for  plaintiff. 
Mr.  B.  S.  Taylor  for  defendant 

WoodSf  c/.,  charging  Jury: 

The  action  is  by  the  plaintiff,  Broughton, 
against  the  defendant,  McGrew,  for  slander. 
It  is  charged  in  substance  that  the  plaintiff  waa 
an  employ^  of  the  Chicago  &  AUantic  Kail- 
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-  road,  as  general  manager  and  assistant  vice- 
president,  and  that  the  defendant,  intending 
to  injure  him  in  that  employment^  maliciously 
uttered  of  him  certain  slanderous  words.  Omit- 
tin{^  the  explanatory  phrases  in  the  pleadings, 
and  reading  directly,  it  is  charged  that  the  de- 
fendant said  of  the  plaintiff:   ''He  has  been 

'  ^unk  frequently,  and  you  can't  expect  his  sub- 
ordinates to  remain  sober  when  he  furnishes 
them  such  an  example."  That  is  one  set  of 
words.  Another  set:  **He  went  over  the  road 
in  his  car,  and  there  are  people  here  who  can 
tell  you  what  condition  he  was  in.  I  think  the 
roadmaster  was  with  him,  but  I  am  not  sure. 
He  was  drunk,  and  staggered.  He  has  been 
'  drunk  in  his  office,  and  damninff  the  patrons 
of  the  road."  These  are  the  words  charged  in 
the  first  paragraph  of  the  complaint. 

In  the  second  paragraph  of  the  complaint, 
after  reciting  the  employment  of  the  plaintiff, 
it  is  charged  that  the  defendant  spoke  of  him 
these  words:  "It  is  generally  reported  that 
Broughton  is  under  the  influence  of  liquor  half 
his  time.  I  am  reliably  informed  that  he  is 
unfit  to  do  business."  These  last  words,  in 
themselves,  contain  nothing  actionable.  They 
have  significance  only  in  connection  with  the 
previous  words,  which  are  the  gist  of  this  para- 
graph of  the  complaint,  namely,  "that  Brough- 
ton is  under  the  influence  ox  liquor  half  his 
time."  That  is  the  essence  of  the  charge  in 
this  count. 

Now,  it  is  not  actionable,  or  slanderous,  in 
the  sense  of  the  law,  to  charge  a  man  generally 
with  being  drunk  or  being  in  the  habit  of  get- 
ting drunk,  or  having  been  drunk.  In  oraer 
that  such  a  charge  be  actionable  it  is  necessary 
to  couple  it  with  some  business  in  which  drunk- 
enness is  a  disqualifl cation,  or  tends  to  consti- 
tute incapacity;  that  is  to  say,  some  business  In 
respect  to  which  the  charge  of  drunkenness 
would  tend  to  injure  the  party. 

The  burden  of  proof  is  upon  the  plaintiff  to 
make  out  his  case  as  he  has  alleged  it  to  be. 
He  must  show  that  defendant  spoke  of  him.  in 
relation  to  his  employment  in  the  management 
of  the  railroad,  the  words,  or  a  substantial  and 
esseJitial  part  of  the  words,  charged,  and  as 
charged.  It  is  not  necessary  that  the  proof 
shall  show  that  every  word  in  the  sentence  was 
uttered  just  as  averred,  but  it  must  be  shown 
that  the  essential  words  were  uttered.  The 
words  necessary  to  convey  the  meaning  alleged 
must  be  shown  to  have  been  uttered  as  charged. 
It  is  not  enough  to  show  that  fragmentary  parts 
of  sentences,  or  words  taken  from  different 
sentences  uttered  by  the  defendant,  if  put  to- 
gether, would  support  the  allegation.  It  must 
appear  that  the  defendant  used  sentences  con- 
taining substantially  the  same  words  as  are 
charj^ra  in  the  complaint. 

It  IS  not  necessary  that  the  complainant  shall, 
in  the  first  instance,  offer  any  proof  bearing 
directly  on  his  previous  good  character,  or 
proof  that  the  words,  if  uttered,  were  false. 
He  can  rely,  in  the  first  instance,  upon  the  pre- 
sumption of  good  character,  without  offennff 
proof  on  the  subject.  When  he  has  made  prooi 
that  the  words  were  uttered  as  charged,  the 
.jury  will  prteume  that  they  were  false  imless 
proof  to  the  contrary  is  introduced.  While 
the  burden  is  upon  the  plaintiff  to  make  out  his 

-  case  as  chargea,  with  proof,  he  is  helped  out 
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in  this  respect  by  the  presumption,  and  is  under 
no  necessity  to  offer  direct  proof  upon  the  sub- 
ject. 

It  is  also  alleged  that  the  words  were  ma- 
liciously uttered.  Malice,  too,  may  be  pre- 
sumed without  direct  proof.  If  one  has  uttered 
slanderous  words  of  another,  and  the  proof 
shows  that  they  were  spoken  on  an  unjustifia- 
ble occasion,  malice  may  be  inferred.  Malice 
does  not  necessarily  mean  actual  ill  will  or  hate. 
The  law  presumes  a  wrongful  intention  where 
the  words  are  shown  to  have  been  uttered  with- 
out justification. 

Now,  in  defense,  tbe'defendant  has  put  upon 
paper  a  general  denial  of  the  complaint,  deny- 
ing that  ne  uttered  the  words,  and  also  two  af 
firmative  defenses,  which,  however,  do  not 
seem  to  be  essentially  different.  In  one  it  is 
alleged  substantially  that  on  the  3d  day  of  Sep- 
tember, 1885,  there  was  a  meeting  of  the  stock 
holders  of  the  railroad  company  on  whose  road 
the  plaintiff  was  employed;  that  they  met  for 
the  purpose  of  electing  directors  and  for  the 
doing  of  other  business;  that  the  president  of 
the  company  and  directors  and  stockholders 
were  present,  and  that  the  words  charged,  if 
uttered  at  all,  were  spoken  at  that  meeting, 
and  were  therefore  privileged  communications, 
and  not  actionable;  that  he  had  the  right  at  the 
stockholders'  meeting,  in  the  presence  of  the 
stockholders  and  board  of  directors  and  the 
president  of  the  road,  to  bring  these  matters  to 
their  attention.  It  is  averred  that  he  had  been 
informed  beforehand  in  resoect  to  the  subject 
in  such  way  as  to  create  in  his  mind  a  belief, 
and  that  in  fact  he  did  believe,  that  the  plain- 
tiff was  in  the  habit  of  getting  drunk,  and  had 
ridden  over  the  road  in  his  car  in  a  drunken 
condition,  and  that,  if  he  did  utter  the  words 
alleged,  it  was  done  on  that  occasion. 

Tiie  second  afiirmatiye  defense  contains  a 
further  statement  to  the  effect  that  Mr.  Jewett, 
president  of  the  road,  was  present,  and  made 
inquiries  of  the  defendant  in  respect  to  his  ol> 
jectionato  the  management  of  the  road,  and 
that  what  he  said  was  in  response  to  these  in- 
quiries by  the  president  at  this  meeting  of  the 
board  of  directors,  and  was  therefore  privi- 
leged. 

The  question  for  you  first  to  consider  in  log- 
ical order  is.  Were  the  words  uttered  aa 
charged,  or  any  set  of  the  words?  There  are 
three  or  four  different  sentences  in  the  com- 
plaint which  McGrew  is  charged  with  having 
spoken  in  relation  to  the  plidntiff  in  connection 
with  his  office  as  manager  of  the  railroad. 
Has  it  been  proven  to  your  satisfaction  that 
McGrew  did  utter  any  one  of  those  sentences 
substantially  in  the  words  stated  in  the  com- 
plaint? If  so,  the  plaintiff  is  entitled  to  recov- 
er, unless  some  matter  of  defense  is  established. 
Now,  all  questions  of  fact  are  for  the  jury,  and 
this  question  of  the  utterance  of  words  as  much 
as  any  other.  So,  too,  in  respect  to  the  credi- 
bility of  witnesses,  and  the  weight  to  be  given 
to  thehr  testimony.  I  have  noticed  in  the  pro- 
gress of  the  ar^ment  that  counsel  have  given 
you  their  opinions;  have  told  you  about  their 
acquaintance  with  the  witnesses;  and  that  they 
knew  them  to  be  good  men  or  bad  men,  or  the 
like.  All  this  was  out  of  the  proper  line  of  ar- 
gument. Counsel  have  no  more  right  in  the 
course  of  argument  to  speak  of  things  not 
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pToyeQ  in  respect  to  the  character  of  a  witness 
in  the  case  than  they  have  to  state  any  other 
fact  not  in  evidence.  It  is  for  you  to  judge,  in 
the  light  of  all  the  circumstances,  of  the  force 
of  the  testimony  before  you,  whether  in  deposi- 
tions or  delivered  orally.  If  the  witness  was 
before  you,  you  have  the  benefit  of  having  seen 
what  kind  or  a  man  he  is,  and  can  make  your 
estimate  of  him  accordingly.  I  shall  not  at- 
tempt to  review  the  evidence  upon  the  question 
whether  the  speaking  of  any  of  the  words,  or 
any  set  of  the  words,  charged,  has  been  suffi- 
ciently proven.  If  the  preponderance  of  the 
evidence  fairly  satisfies  you  that  the  words 
were  uttered  as  charged,  the  plaintiff  will  be 
entitled  to  your  verdict  unless  the  words  were 
privileged;  and  that  leads  to  the  inquiry 
whether  the  words,  if  spoken,  were  privileged 
or  not. 

It  is  light,  under  some  circumstances,  to  ut- 
ter words  which  otherwise  woyld  be  slander- 
ous, the  words  being  privileged  by  reason  of 
the  circumstances  under  which  theyare  uttered. 
The  particular  privilege  set  up  in  this  case  is 
that  the  defendant  himself  was  a  stockholder 
in  this  railroad  company;  that  there  was  a 
meeting  of  stockholders,  and  that  at  this  meet- 
ing, if  at  all,  he  uttered  the  words  charged. 
It  appears  in  the  evidence,  without  dispute, 
that  the  president  of  the  road  was  present  at 
the  meeting  and  some  of  the  directors  at  least, 
and  a  number  of  attorneys.  I  believe  it  is 
shown  that  two  of  these  attorneys  were  not 
stockholders.  Whether  they  were  in  the  room 
at  the  time  the  meeting  was  in  progress,  and 
when  Mr.  McGrew  made  whatever  statements 
he  did  make  in  the  course  of  the  meeting,  is  a 
matter  of  fact  for  you,  I  will  say,  however, 
that  at  such  a  meetm^  of  the  stockholders  of  a 
corporation  as  that  is  shown  to  have  been, 
Mc&rew,  or  any  party  interested  in  the  rail- 
road, had  a  right — it  was  his  privilege— to  com- 
municate to  the  president  of  the  road  and  to 
the  directors  and  every  stockholder  present 
whatever  he  knew,  or  had  reason  to  believe, 
and  did  in  fact  believe,  in  respect  to  the  man- 
agement of  the  road  or  the  conduct  of  any  of 
its  employes;  and  if  Mr.  McGrew  did  use,  in 
that  meeting,  the  words  charged,  or  any  of 
them;  and  if  upon  information  that  he  had  re- 
ceived, either  from  others  or  by  his  own  obser- 
vation, or  from  both  sources,  he  believed  that 
the  statement  which  he  made  was  true,— then 
the  fact  that  it  was  made  in  that  meeting  would 
constitute  the  communication  one  of  privilege, 
and  not  actionable. 

The  suggestion  is  made  that  the  presence  of 
parties  who  were  not  stockholders  destroys  this 
privilege.  So  far  as  I  have  observed,  the  evi- 
dence does  not  reveal  the  presence  of  any  who 
were  not  stockholders,  except  two  or  three  at- 
torneys who  have  been  witnesses.  The  testi- 
mony shows  that  these  gentlemen  were  present 
at  the  instance  and  request  of  the  officers  of  the 
Toad, — of  the  president,  at  least,  and  possibly 
of  some  of  the  directors.  There  has  been  some 
criticism  upon  these  attorneys  for  being  pres- 
ent. I  make  no  comment  upon  that.  It  is 
Aside  from  anything  I  need  instruct  you  about, 
and  is  left  to  your  own  judgment.  I  do  say 
that  these  gentlemen,  who  were  in  the  employ- 
ment of  the  company  as  attorneys,  being  thus 
present  at  the  request  of  the  president  of  the 
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road,  their  presence  did  not  take  away  f  ron^ 
Mr.  McGrew,  or  any  other  director  present, 
the  right  to  make  communications  of  the  kind 
in  question,  directly  to  the  board,  or  to  the 
president  or  to  the  stockholders  assembled 
there.  Their  presence  in  that  manner  did  not 
affect  the  privilege  or  right  of  a  stockholder  to* 
criticise  the  management  of  the  road  or  the  con- 
duct of  employes. 

Something  has  been  said  to  the  effect  that- 
the  election  of  directors  was  over  when  the 
words  were  spoken,  and  therefore  they  could 
not  have  been  uttered  with  a  view  of  affecting 
the  election.  The  privilege,  however,  in  such 
a  case,  does  not  depend  upon  the  fact  that  the 
election  had  or  had  not  been  held.  The  presi- 
dent was  there,  and  some  of  the  directors,  and 
the  privilege  might  weD  and  properly  be  exer- 
cised after  the  choice  of  the  new  board,  in  order- 
to  indicate  what  reforms  ought  to  be  accom- 
plished in  the  management;  and  it  is  not  ma- 
terial whether  or  not  the  defendant  had  t^ed 
to  get  a  new  board  of  directors.  That  fact- 
would  not  affect  the  right  of  any  officers  re- 
maining or  coming  in  control  to  make  the  nec- 
essary investigation  and  correction,  if  there 
were  such  evils  prevailing  as  stated  in  the  words- 
complained  of;  so  that  the  question  whether 
the  election  had  taken  place  is  not  material  to 
the  determination  of  this  question  of  privilege. 
K  the  utterance  was  to  the  people  who  had  the 
management  of  the  road,  or  some  of  them,  and 
in  the  presence  of  others  who  were  interested 
in  it,  and  who  were  called  to  participate  in  that 
meeting,  it  was  privileged,  no  matter  to  what 
stace  the  business  had  reached. 

But  a  question  arises  which  is  somewhat  dif- 
ferent; that  is,  whether  the  meeting  had  not 
terminated,  and  whether  the  words  were  uttered 
to  any  who  were  not  entitled  to  receive  them 
as  pnvileged  communications.  It  is  claimed 
on  behalf  of  the  plaintiff,  and  I  belieVe  his 
counsel  rest  their  case  on  that  assertion,  that 
the  words  were  not  uttered  in  the  room  where 
the  meeting  was  held,  but  were  spoken  outside 
of  the  door  to  attorneys  and  to  men  who  were 
not  members  of  the  board,  or  Interested  in  the 
board  directly.  Now,  whetiier  the  words  were 
uttered  outside  of  the  door  or  inside  does  not 
determine  necessarily  whether  they  were  privi- 
leged or  not.  There  might  be  a  meeting  going 
on  where  the  party  would  have  the  right  to  ut- 
ter the  words,  if  he  chose  to,  to  those  who  were- 
interested  in  the  subject,  ^nd  there  he  might 
turn  aside  to  some  individual  who  was  not  in- 
terested, and  utter  the  words  to  him  without 
any  justification  for  so  doing;  so  that  whether 
these  men  had  passed  the  door  or  were  still  in- 
side the  room  has  little  to  do  with  the  question. 
If  the  words  were  really  addressed  to  an  indi- 
vidual or  individuals  having  no  interest  in  the 
subject,  and  not  to  the  meeting,  nor  to  others 
who  were  concerned  in  the  management  of  the  - 
road,  they  might  be  actionable  or  slanderous. 
Now,  then,  were  the  words  uttered  in  the  hall 
to  Judge  Slick  and  Mr.  Johnson  and  Mr.  Attle- 
bury,  and  overheard  by  Mr.  Peterson,  slander- 
ous? Strictly  speaking,  the  words  so  uttered 
would  not  be  privileged  if  then  spoken  for  the 
first  time;  but  if  the  same  words  had  been  ut- 
tered in  the  meeting,  or  words  to  the  same  effect, 
embodying  the  charge  of  drunkenness  ji^ainst^ 
Mr.  Broughton,  so  Uiat  the  accusation  became  - 
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known  to  all  present,  in  a  way  to  be  privileged, 
and  then,  as  the  parties  were  leaving  the  room, 
there  was  a  repetition  of  the  matter  by  Mr. 
HcGrew  to  men  who  were  present  and  heard 
the  words  first  uttered,  I  would  say  that  no  ac- 
tion ought  to  be  maintained  for  the  repetition 
of  the  words  to  those  who  had  already  heard 
them  when  it  was  proper  to  utter  them.  It 
was  a  matter  from  which  it  could  not  be  said 
any  damage  could  result,  because  the  parties 
had  already  heard  it;  especially  if  the  second 
utterance  occurred  in  a  aiscussion  between  the 
defendant  and  these  attorneys,  who  were  con- 
troverting his  statement  made  in  the  meeting. 

In  determining,  therefore,  whether  or  not  the 
utterance  of  the  words 'to  these  attorneys  is  an 
actionable  or  slanderous  utterance,  it  is  impor- 
tant for  you  to  determine  whether  substantially 
the  same  charge  had  first  been  made  in  the 
meeting,  and  to  the  meeting,  in  a  way  to  be 
privileged.  If  the  charge  had  not  been  made 
to  the  meeting,  and  this  was  a  voluntary  utter- 
ance by  the  defendant  to  these  attorneys,  then, 
in  my  judgment,  the  words  ought  not  to  be 
held  privileged,  and  I  so  instruct  you;  and  you 
would  be  entitled  to  find  for  the  plaintiff  on 
account  of  what  was  thus  voluntarily  said  to 
the  attorneys,  whether  done  inside  the  door  or 
outside  the  door.  If  the  defendant  got  tbe  at- 
torneys aside,  or  happened  to  be  aside  with 
them,  and  brought  up  for  the  first  time  the 
charge  against  Mr.  Broughton,  it  was  a  slan- 
derous and  unjustifiable  charge,  which  would 
support  the  action;  but  if  it  was  a  mere  repe- 
tition, growing  out  of  a  "discussion  in  respect  to 
what  he  had  said  in  the  meeting  on  the  same 
subject,  then  I  think  the  privilege  ought  to  be 
considered  as  covering  the  repetition  of  the 
words,  and  so  instruct  you. 

Many  things  have  been  said,  gentlemen, 
about  other  questions, — whethe>'  the  road  was 
in  good  condition;  whether  McGrewhad  cause 
for  seeking  a  chanf]re  of  management;  and 
whether  he  was  acting  in  good  faith  in  regard 
to  the  interests  of  the  Tom,  Much  has  been, 
said  about  getting  control  of  the  corporation, 
or  organizing  it  in  the  interest  of  a  scheme. 
All  these  things  are  remote  in  their  bearing. 
The  question  for  you,  first  and  mainly,  is 
whether  McGrew  uttered  these  words  about 
the  plaintiff,  and  whether  he  uttered  them 
without  justification.  He  claims  he  did  it  jus- 
tifiably in  discharge  of  his  duty  to  the  board. 
The  mere  fact  that  he  uttered  them  to  the  board 
would  not  necessarily  be  a  justification.  He 
must,  of  course,  have  done  it  in  good  faith. 
If  he  uttered  the  words  to  the  board,  and  did 
not  believe  them  to  be  true,  there  was  for  that, 
of  course,  no  justification.  If  you  find  he  did 
make  the  char^  of  drunkenness  against 
Broughton  as  alleged,  did  he  do  it  in  ^ood 
faith  ?  He  has  testified,  and  much  proof  has 
been  introduced  in  respect  to  the  information 
that  he  had  on  the  subject.  If  he  had  been 
told,  by  creditable  men,  of  facts  which  fairly 
led  him  to  believe,  and  entitled  him  to  believe, 
there  was  something  wrong  in  Brou^hton's 
conduct  in  this  respect,  he  had  the  nght  to 
bring  the  matter  up,  and  you  may  presume  he 
did  it  in  good  faith  unless  the  evidence  shows 
the  contrary.  Of  course,  if  the  evidence  con- 
vinces you  that  he  did  not  have  good  cause  to 
bring  it  forward,  had  not  received  Information 
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that  would  warrant  a  prui^CDt  man  in  brlugiag 
such  a  charge  forward,  you  will  say  he  did  not 
act  in  good  faith,  and  will  not  give  him  the- 
benefit  of  the  privilege  to  which  otherwise  h& 
might  be  entitled.  Every  presumption  is  in 
favor  of  good  faith  if  he  had  information  on 
the  subject  that  a  reasonable  man  might  have 
acted  upon. 

If  you  find  for  the  plaintiff,  then  the  ques- 
tion arises.  What  damages  will  be  proper  f 
The  action,  as  I  have  already  explained  to  you, 
proceeds  upon  the  theory  that  the  injury  has 
affected  the  plaintiff  in  his  business.  The- 
mere  charge  of  drunkenness  is  not  an  action- 
able injury,  and  is  significant  in  this  case,  be- 
cause the  injury  that  you  will  consider  will 
have  reference  to  the  effect  of  the  slander  upon 
the  complainant's  business  and  his  business 
prospects,  not  upon  his  character  as  an  indi- 
vidual in  a  community,  because  in  that  respect 
all  men  are  affected  alike  by  an  accusation  of 
drunkenness,  and  the  law  does  not  recognize  it 
as  good  cause  for  an  action  except  when  it  af- 
fects the  man  in  his  business  or  prospects  of 
business;  and  therefore  the  jury,  in  determin- 
ing the  amount  of <  damages  to  be  awarded, 
must  revert  to  that  phase  of  the  subject. 
Damages  may  be  compensatory,  and  thejr  may 
be  vindictive  or  punitive.  Punitive  or  vindic- 
tive damages  are  assessed,  if  at  all,  on  the 
ground  of  public  policy  and  not  on  the  ground 
that  the  plaintiff  has  any  right  to  the  money. 
In  order  to  prevent  a  repetition  of  a  wrong  the 
jury  may  assess  vindictive  damages,  in  the  way 
of  punishment,  which  will  go  to  the  plaintiff  be- 
cause assesse<l  in  his  suit,  but  not  on  the  theory 
of  compensating  him,  so  much  as  of  punishing 
the  wrong-doer.  Punitive  damages,  however, 
are  not  to  be  assessed  imless  the  words  were  not 
onlv  wrongful,  but  were  uttered  with  actual 
malice  on  the  part  of  the  defendant;  so  that» 
unless  the  evidence  shows  to  you  that  the  de- 
fendant uttered  the  words  with  actual  malice, 
ill  will,  or  hatred  towards  the  plaintiff,  or  with 
such  clear  want  of  ground  for  doing  it  as  to 
warrant  an  inference  of  iU  wiU  or  hatred,  you 
will  assess  only  compensatory  damages.  Com- 
pensatory damages  are  for  the  purpose  of  mak- 
ing wholetheplaintiff  for  the  injury  done  him, 
for  the  injury  in  respect  to  his  business  and  busi- 
ness prospects  that  has  actually  arisen,  or  is  like- 
ly to  arise,  from  tbe  words  uttered  in  the  manner 
and  at  the  time  they  were  spoken.  Of  course, 
there  is  no  fixed  standard  by  which  such  dam- 
ages can  be  measured.  Characters  have  no 
price  in  the  market.  The  extent  of  the  injury 
must  be  determined  from  the  evidence.  The 
jury  must  exercise  sound  judgment  and  discre- 
tion. You  have  a  right  to  consider  all  the  cir- 
cumstances in  the  case.  If  the  slander  was 
uttered  under  one  set  of  circumstances,  it  might 
have  greater  effect  than  if  uttered  under  other 
circumstances,  and  when  uttered  to  some  per- 
sons it  might  do  more  harm  than  when  uttered 
to  others.  In  this  case  there  is  some  evidence 
that  there  had  been  rumors  of  these  thin^  cir- 
culating in  the  community,  rumors  of  charges 
of  this  kind,  before  McGrew  uttered  the  words. 
If  that  is  a  fact,  you  have  a  right  to  take  it 
into  consideration. 

A  man  that  starts  a  false  report  may  be  held 
to  greater  responsibility  than  a  man  who 
merely  repeats  or  adds  to  the  story.    The  fact 


410 


New  York  Coubt  of  AppEALa. 


OoXi, 


thattbc  defendant  uttered  the  words  ^n  bis 
own  autboritv,  or  on  the  authority  of  others  of 
whom  he  had  heard  the  reports,  may  be  taken 
into  consideration.  If  he  said  these  things  on 
his  own  authority,  claiming  to  know  them 
himself,  that  would  tend  to  give  them  greater 
weight  and  currency  than  if  he  professed 
merely  to  speak  from  rumprs  or  information 
<leriyeil  from  others,  indicating  the  source  of 
his  information.  The  character  of  the  defend- 
ant himself,  his  standing  in  the  community,  is 
a  matter  which  you  may  consider  in  determin- 
ing the  amount  of  damages.  A  man  of  hi^h 
character,  of  known  force  and  influence  in  me 
community,  may  injure  another  by  talking 
about  him  more  than  a  man  of  less  character 
•could  do .  80,  on  the  other  hand,  the  character 
of  the  party  spoken  about  is  a  matter  that  mav 
be  taken  into  consideration.  If  he  has  a  well- 
established  character,  that  there  is  less  likeli- 
hood of  the  slander  hurting  him  may  be  con- 
sidered, whereas,  if  he  was  a  new  man  starting 
in  the  effort  to  build  up  a  reputation,  the  same 
slander  might  well  cause  more  harm.  Tou 
will  consider  the  persons  to  whom  the  slanders 
were  uttered,  and  the  relation  they  occupied  to 
the  parties.  These  attorneys  of  the  road  were 
not  in  a  position,  as  I  ha ^e  instructed  you,  to 
be  treated  as  officers  of  the  road,  to  whom  such 
<oommunications  could  be  made  as  matter  of 
priyilege;  yet,  I  think,  if  Mr.  McGrew  had 


gone  to  the  attomm  of  the  road  with  the  ac- 
cusation against  Mr.  Broughton,  and  urged 
upon  them  to  go  to  Mr.  Jcwett  with  the  matter, 
I  am  not  sure  but  that  his  action  miffht  have 
been  privileged.  It  woidd  certain^  be  a 
strong  circumstance  to  rebut  malice.  Upon 
the  circumstances  as  stated  here,  however, 
while  I  instruct  you  that  if  the  words  charged 
were  uttered  to  these  attorneys  in  the  flrst  in- 
stance, and  not  as  a  repetition  of  what  was  said 
in  the  meeting,  they  were  not  matters  of  strict 
privilege;  yet  the  fact  that  these  gentlemen 
were  attorneys  of  this  road,  and  had  friendly 
relations  to  the  officers,  or  to  the  plaintiff,  you 
may  consider  in  determining  how  much  dam- 
age ought  to  be  assessed.  If  these  three  gentle- 
men were  the  persons  to  whom  these  words 
were  spoken,  you  can  consider  their  relations 
to  the  plaintiff  and  the  likelihood  of  words 
spoken  to  them  concerning  him  reaching  the 
public  through  their  agency,  and  to  what  ex- 
tent they  would  be  likdy  to  cause  him  injury. 
The  plaintiff  cannot  claim  damaj^s  for  acts 
of  his  own  or  for  the  publicity  given  to  the 
matter  bv  the  bringing  of  this  suit,  because 
that  was  Drought  of  nis  own  choice.  It  is  for 
you,  if  vou  find  for  the  plaintiff,  to  say,  upon 
all  the  nicts  and  circumstances  in  proof,  what 
damages  you  think  ought  to  be  awarded, 
whether  compensatory,  or  both  compensatory 
and  vindictive. 
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James  STEWART  et  al.,  Appts., 
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<3eorge  H.  ROBINSON  et  aL,  Execfetors  of 
Joseph  Col  well,  Deceased,  Hespts. 

I N.Y ) 

A  provision  in  a  partnership  contract  in 

whloh  the  amount  of  capital  to  be  invested  is 
limited  to  a  certain  sum,  that  in  the  event  of  the 
death  of  either  partner  the  business  shall  be  con- 
tinued by  the  survivor  for  a  certain  period,  the 
estate  of  the  deceased  partner  to  have  the  same 
share  and  Interest  in  the  profits  and  to  bear  the 
same  share  of  the  loeses  of  the  businei^  as  would 
have  been  received  and  borne  by  such  partner 
had  he  lived,  is  nothing  more  than  an  authority 
to  the  survivor  to  continue  an  existing  business 


with  the  capital  already  invested,  and  does  not 
render  the  decedent^s  estate  liable  for  debts  ooa« 
traoted  in  the  firm  name  after  Us  decease. 

(October  8,1889.): 

APPEAL  by  plaintiffs  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
the  Westchester  Special  Term  in  favor  of  de- 
fendants in  an  action  brought  to  collect  certain 
partnership  debts  from  the  estate  of  a  deceased 
partner.     Affirmed. 
The  facts  are  sufficiently  stated  in  the  opinion. 
Mr,  Ralph  E.  Primot  for  appellants: 
The  agreement  to  continue  the  partnership 
business  by  the  survivor  after  death  of  either 
partner  was  valid  and  lawfuL 


VOTR.— Surviving  partner;   eontirmanee  of  ht«i- 

nes8,. 

Partners  may  agree  that  on  the  death  of  either 
the  partnership  may  be  condnued  in  the  name  of 
the  firm,  by  the  survivor.  Scholefleld  v.  Biohel- 
berger,82  U.  S.  7  Pet  686  (8  L.  ed.  783);  BurweU  v. 
Cawood,  43  U.  S.  2  How.  660  (U  L.  ed.  378);  Jones  v. 
Walker,  108  U.  S.  4U  (86  L.  ed.  404):  Vincent  v.  Mar- 
tin, 79  Ala.  640;  Blod^^ett  v.  Am.  Nat.  Bank,  48  Gonn. 
9;  Powell  v.  Hopson,  18  La.  Ann.  <S8;  Stanwood  v. 
Owen,  14  Gray,  195;  Exchange  Bank  v.  Tracy,  77 
Mo.  694;  Nave  v.  Stnrges,  6  Mo.  App.  667;  Gibson  y. 
Stevens,  7  N.  H.  86^;  Ballantlne  v.  FrelingrhuyBen, 
88  N.  J.  Eq.  266;  Bammelsberg  v.  Mi|»heU,  20  Ohio 
St.  22;  Kottwits  v.  Alexander,  84  Tex.  689;  Alexander 
V.  Lewis,  47  Tex.  481;  Davis  v.  Christian,  15  Gratt  11. 

In  such  case  the  executors  of  the  deceased  part- 
ner cannot  dissolve  the  partnership  although  the 
eurvivinir  partner  acts  contrary  to  their  advice; 


nor  can  the  court  enjoin  him  on  this  ground. 
Gratz  V.  Bayard,  11  Serg.  &&.  41. 

Such  an  agreement  must  be  express  and  unam- 
biguous, and  cannot  be  implied  by  construction. 
Berry  v.  Folkes,  60  IMiss.  607;  Exchange  Bank  v. 
Tracy,  Grata  v.  Bayard  and  Alexander  v.  Lewis, 
wpra;  Vilas  v.  Farwell,  9  Wis.  400. 

A  provision,  in  the  articles  of  copartnership,  for 
continuing  the  business  after  the  death  of  a  part- 
ner, will  not  be  construed  to  cover  a  branch  busi- 
ness elsewhere,  where  It  was  not  In  contemplation 
at  the  time.  Bammelsberg  y.  Mitchell.  29  Ohio  St. 
47. 

Where  the  survivor,  by  agreement  with  the  dead 
partner^  administratrix,  continues  the  partnership 
business,  real  estate  purchased  by  him  with  the 
partnership  funds  is  personalty  for  the  purposes 
of  the  partnership.  A.  tc  W.  Sprague  Mfg.  Co.  v. 
Hoyt,  29  Fed.  Bep.  421;  Davis  v.  Smith,  82  Ala.  108. 


See  also  34  L.  R.  A.  265. 
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Collyer,  Pgrtn.  $g  109,  814.  228,  229;  Story, 
Fartn.  gg  819  a,  195, 196, 199;  lindiey,  Parto. 
^§  1055,  281;  Parsons,  Partn.  g  488;  Crawford 
T.  Hamilton,  8  Madd.  254;  Ex  parte  Garland, 
10  Ves.  Jr.  110;  Balmain  v.  Shore,  9  Ves.  Jr. 
-506;  Burwell  v.  Cawood,  48  U.  8.  2  How.  570 
(11  L.  ed.  37^;  SehoUfldd  ▼.  Eiehelberger,  82 
U.  S.  7  Pet.  594(8  L.  ed.798);  amith  ▼.  Ayer,  101 
U.  B.  829  (26  L.  ed.  959);  Biehtery.  Povpenhumi, 
57  Barb.  809;  Lane  v.  Arnold,  11  Daly,  296; 
Be  Laney,  50  Hun,  15;  WUd  v.  Davenport,  5 
Cent.  Rep.  78,  48  N.  J.  L.  11^  Hoard  v. 
Clum,  81  Minn.  186;  McNeish  v,  U.  8.  Hullees 
Oat  Co,  57  Vt.  816;  Walker  v.  Wait,  50  Vt.  668; 
BtUUr  V.  Am.  Toy  Co,  46  Conn.  186;  Blodgett 
y.  Am,  NaL  Bank,  49  Conn.  9;  Boberts  y.  Kel- 
.aey,  88  Mich.  602;  LaugTdin  y.  Lorenz,  48  Pa. 
275;  Qratz  y.  Bayard,  11  Serg.  &  R.  46;  Good- 
-burnY,  8tet)ene,  6  GiW,  1;  WilhamsonY.  WiUon, 
1  Bland,  Ch.  424;  Davie  y.  Christian^  15  Gratt 
^lAlexander  v.  Z^zrt>,  47  Tex.  487. 

The  agreement  was  a  yalid  contract  between 
liying  men  competent  to  contract. 

Be  Laney,  supra. 

If  contracts  like  this  cannot  be  yalidly  made, 
then  it  puts  an  end  to  all  large  investments  of 
•capital  in  co-partnership  business. 

The  rule  as  to*  mining  partnerships,  and  the 
reason  for  the  rule,  are  instructive. 

SkiUman  y.  Laehman,  28  Cal.  198;  Dough- 
^srty  y.  Creary,  80  Cal.  290;  Settembre  v.  Put- 
nam, 80  Cal.  490;  Duryea  y.  BuH,  28  CaL  569; 
Twlor  y.  Castle,  4St  Cal.  867. 

ifr.  Williaja  B.  Ellison,  for  respondents: 

No  provision  cau  be  made  beforehand,  in  re- 
-ference  to  the  death  of  a  partner,  that  can  pre- 
vent the  dissolution  of  the  partnership  upon 
the  death  of  such  partner. 

Parsons,  Co-partn.  p.  489.  See  Marline  v. 
International  U  Ins,  Co,  58  N.  T.  842;  Story, 
Partn.  §  817;  Parsons.  Partn.  g  438;  Savage  v. 
Putnam,  82  Barb.  424;  Edgar  y.  Cook,  4  Ala. 
588;  Marlett  v,  Jaekman,  8  Allen,  290;  Hum- 
phries v,  McOrauj,  5  Ark.  65;  Qrufmld  v.  Wad- 
dington,  15  Johns.  82;  Downs  v.  Collins,  6 
Hare.  418;  Vulliamy  v.  Noble,  8  Meriv.  614; 
Bank  cf  Mobile  v.  Andrews,  2  Sneed.  585;  Ken- 
nedy y.  Porter,  12  Cent.  Rep.  768,  109  N.  T. 
549. 

Death  dissolves  the  partnership,  and  the 
power  of  the  survivor  to  bind  the  estate  of  the 
deceased  then  ceases. 

National  Bank  v.  Norton,  1  Hill,  572;  Van 
Xeuren  v.  Parmelee,  2  K  Y.  524;  Bloodgood  v, 
Hruen,  8  N.  Y.  362;  Newburgh  Nat.  Bank  r, 
Biffler,  88  N.  Y.  57. 

The  executors,  without  any  authority  from 
the  will,  if  they  took  upon  themselves  to  trade 
with  the  assets,  could  not  bind  the  estate  of  the 
.«aid  Colwell. 

Kirkmcm  v.  Booth,  11  Beav.  273. 

The  executors  were  given  no  power  by  the 
will  to  continue  the  business  or  in  any  manner 
participate  therein. 

See  Hartnett  v.  Wanddi;m  N.  Y.  847. 

Even  the  express  contracts  of  the  executors, 
though  for  the  benefit  and  in  the  interest  of  the 
^«state,  would  not  bind  it. 

Ferrin  v.  Myrick,  41  K  Y.  815;  AusUn  v. 
Munro,  47  N.  Y.  360;  Gary  v.  Gregory,  6  Jones 
<&  8.  127;  Ilerti^ftdd  v.  Parkes,  19  N.  Y.  Week. 
Dig.  238;  Sehmittler  v.  Simon,  2  Cent.  Rep. 
497, 101  N.  Y.  554. 
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The  executors  did  not  become  partners  with 
the  survivor  bv  allowing  Colwelrs  interest  to 
remain  in  the  business,  or  by  their  encourage- 
ment of  his  course. 

Biehter  v.  Poppenhusen,  39  How.  Pr.  82. 

But  if  the  clause  in  question  was  valid  there 
is  no  authority  upon  which  the  general  assets 
of  the  estate  can  be  held  liable. 

See  Burmll  v.  Cawood,  48  U.  S.  2  How.  560 
(11  L.  ed.  878);  JBr  parte  Garland,  10  Ves.  Jr. 
110;  Hankey  v.  Hammock,  3  Madd.  148,  note; 
Davis  V.  Christian,  15  Gratt.  11;  Ex  parte 
Bichardson,  8  Madd.  138;  Thompson  v.  An^ 
drews,  1  Myl.  &  K.  116;  Brasfield  v.  French,  59 
Miss.  682;  Pitkin  v.  Pitkin,  7  Conn.  807;  Ilam- 
mergen  v.  Schurmeier,  8  Fed.  Rep.  77;  Stan- 
wood  V.  Otoen,  14  Gray,  195;  Edgar  v.  Cook,  4 
Ala.  588;  Kirkman  v.  Booth,  11  Beav.  278; 
Cutbush  V.  Cutbush,  1  Beav.  184;  McNeiUie  v. 
Acton,  4  De  G.  M.  &  G.  744;  Smith  v.  Ayer, 
101 U.  S.  820  (25  L.  ed.  955);  Jones  v.  WaUcer, 
108  U.  S.  444  (26  L.  ed.  404). 

Danforth*  J,,  delivered  the  opinion  of  the 
court: 

The  defendants  are  brought  before  the  court 
as  trustees  and  executors  of  the  estate  of  Joseph 
Colwell,  deceased.  It  appears  that  Colwell  in 
his  lifetime,  and  one  Samuel  S.  Hepworth, 
carried  on  business  as  co-partners,  under  the 
name  of  S.  8.  Hepworth  &  Co.,  for  the  manu- 
facture and  sale  of  centrifugal  machines  and 
some  other  machinery,  under  articles  of  agree- 
ment, one  of  which  was  entered  into  February 
22, 1877,  and  provided  for  the  continuance  of 
the  partnership  for  five  years  from  January  1, 
1877,  and  for  a  capital  in  cash,  not  exceeding 
$4,000,  to  be  furnished  by  Colwell  and  be  rep- 
resented "by  the  good- will  of  the  business,  its 
shops,  fixtures,  tools,  machinery  and  materials 
for  manufacture,  all  of  which  snould  belong  to 
and  be  his  individual  property,"  profits  to  be 
shared  equally,  and  all  losses  of  the  business, 
including  loss  of  capital,  borne  equally.  Hep- 
worth  was  to  devote  his  time  ana  personal  at- 
tention to  the  business,  but  Colwell  was  not 
required  to  do  so  further  than  might  be  con- 
venient for  himself. 

The  seventh  clause  of  the  articles  declared 
that,  * 'should  either  partner  die  during  the 
term  of  said  co-partnership,  the  firm  shall  not 
be  deemed  dissolved  thereupon,  but  the  wife 
and  children  of  the  decedent  shall  immediately 
succeed  to  his  interest  in  the  business  whicn 
thenceforward  shall  be  prosecuted  for  the  re- 
mainder of  the  term,  for  the  benefit  of  them 
and  the  surviving  partner.  Either  partner  may 
designate  by  wul  what  interest  his  wife  and 
children,  as  between  themselves,  shall  have  in 
his  said  co-partnership  interest  in  the  event  of 
his  death  as  aforesaid." 

Before  the  expiration  of  the  stipulated  time, 
and  on  the  18th  of  October,  1881,  a  further 
agreement  was  made  that  the  co-partnership 
should  continue  until  dissolved  by  mutual  con- 
sent or  terminated  by  six  months'  notice  in 
writing  by  one  party  to  the  other,  and  that  ''in 
the  event  of  the  death  of  either,  the  business 
shal.  be  continued  by  the  survivor  until  the  ex- 
piration of  five  years  from  the  first  day  of 
February  next  succeeding  such  death,*  the 
estate  of  the  deceased  partner  to  have  the  same 
share  and  interest  in  the  profits,  and  to  bear 
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the  same  share  of  the  losses  of  the  business  as 
would  have  been  received  and  borne  by  the  de- 
ceased partner  had  he  lived, — ^provided,  bow- 
ever,  that  if  the  survivor  sball  think  it  neces- 
sary to  employ  an  additional  clerk  in  conse- 
quence of  the  death  of  the  deceased  partner,  in 
such  case  the  expense  shall  be  charged  to  and 
shall  be  borne  by  the  share  in  the  profits  of  the 
deceased  partner." 

The  firm  business  was  thereafter  continued 
under  these  instruments  until  the  1st  day  of 
June,  18<^,  when  Colwell  died,  leaving  chil- 
dren and  a  will.  He  api)ointed  the  above- 
named  defendants,  executors  and  trustees,  and 
gave  them  in  trust  for  his  children  the  greater 
part  of  his  estate,  and  directed  a  distribution  of 
the  whole,  making  no  reference  to  the  business 
of  the  firm  of  8.  S.  Hepwortb  &  Co.,  or  to  it  in 
any  way,  or  to  the  agreement  above  set  out,  and 
revoking  all  other  wiUs  theretofore  made  by 
him. 

It  also  appeared  that  from  the  death  of  Col- 
well to  September,  1887,  the  business  of  S.  S. 
Hep  worth  &  Co.  was  continued  and  carried  on 
by  Samuel  S.  Hepworth,  he  assuming  to  do  so 
under  the  agreements  of  February  28,  1877, 
and  October  18,  1881.  In  the  course  of  that 
business,  in  September  or  October,  1887,  or  five 
years  after  Col  well's  death,  he  contracted  debts 
with  the  plaintiff  and  with  other  persons  or 
firms  in  the  name  of  S.  S.  Hepworth  &  Co., 
for  some  of  which  he  gave  promissory  notes  in 
that  name,  and  others  of  which  rest  in  account. 

On  the  4th  of  October,  1887,  Hepworth  in- 
dividually, and  as  surviving  partner,  was  in- 
volved to  the  extent  of  about  $500,000,  and  on 
that  day  made  an  assignment  in  both  capacities 
for  the  benefit  of  his  creditors.  The  individ- 
ual debts  of  Colwell  have  been  paid  and  prop- 
erty remains  in  the  hands  of  his  executors. 
The  plaintlfifs,  either  as  original  creditors  or  by 
assignment,  are  the  owners  of  the  debts  con- 
tracted by  Hepworth  and  set  out  in  the  com- 
plaint, amounting  in  the  aggregate  to  about 
$15,000,  and  thev  seek  to  recover  the  amount 
from  the  individual  estate  of  >  Colwell,  and  in 
the  mean  time  ask  for  the  appointment  of  a  re- 
ceiver of  his  property  assets  and  estate  and  an 
account  thereof  from  the  defendants  as  his  rep- 
resentatives. Various  defenses  were  interposed 
by  them,  but  so  far  as  material  upon  this  ap- 
peal their  effect  depends  upon  the  single  ques- 
tion whether  the  general  estate  of  Colwdl  was, 
by  virtue  of  the  above  agreements,  rendered 
liable  for  debts  contracted  by  Hepworth  in  the 
firm  name,  after  the  death  of  Colwell.  The 
trial  court  and  the  general  term  have  held 
against  the  plaintiffs,  and  the  defendants  had 
judgment  accordingly. 

It  is  a  general  rme  that  a  contract  of  part- 
nership is  dissolved  by  the  death  of  one  oi  the 
parties,  whether  entered  into  for  a  fixed  time 
or  not;  and  that  after  his  death  the  former  part- 
ner cannot  bind  the  estate  of  the  decedent  by 
new  contracts:  and  although  the  partnership  be 
expressly  extended  to  executors,  they  could  not 
be  compelled  to  carry  it  on  and  would  be  enti- 
tled to  a  dissolution  and  an  account  of  the 
assets,  subject  to  the  liabilities  of  the  firm  in- 
curred up  to  the  time  of  dissolution.  These 
are  familiar  and  well-settled  principles.  Here 
the  representatives  of  the  deceased  partner 
were  not  to  be  partners  with  the  survivors,  nor 
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were  they  to  have  anything  to  do  with  the  con- 
duct of  the  business  or  its  management.  On 
the  contrary,  the  business  is  "to  be  continued 
by  the  survivor,"  We  fcave  only  to  inquire,, 
therefore,  whether  the  partnership  agreements 
take  the  case  out  of  the  general  rule. 

The  frame  of  the  last  articles  shows  that  the- 
parties  contemplated  and  bargained  for  a  con- 
tinuance of  the  business  for  tne  term  of  fiv& 
years  from  the  Ist  of  February  next  succeeding 
the  death  of  either,  but  the  residue  of  the  dause- 
containing  this  stipulation  depends  to  some  ex- 
tent for  its  interpretation  upon  the  preceding^ 
or  original  article.  The  second  agreement  re- 
fers to  the  first  as  containing  the  terms  and 
conditions  on  which  the  business  is  to  go  on  ^ 
and,  looking  there,  we  find  that  the  capital, 
however  represented  by  money,  tools,  machin- 
ery or  material,  was  not  to  exceed  $4,000,  and 
was  to  be  provided  by  Colwell  and  to  remain 
his  individual  property.  That  contribution 
made  him  ah  equal  partner,  and  upon  dissolu- 
tion of  the  firm  was  to  be  repaid  to  him,  with 
interest,  before  any  division  of  surplus  earn- 
ings should  be  made.  Death  of  a  partner, 
however,  was  not  as  of  course  to  work  a  dis- 
solution, but  the  wife  and  children  of  the  de- 
cedent were  immediately  to  succeed  to  his  in- 
terest in  the  business,  whic^  thenceforward 
was  to  be  prosecuted  for  their  benefit  and  that 
of  the  surviving  partner.  We  do  not  need  to« 
ascertain  whether  this  clause  could  have  any 
effect  without  the  asssent  of  the  parties  named,, 
for  it  never  came  into  operation,  being  sus- 
pended by  that  of  the  agreement  of  October  13, 
which  provides  for  the  continuance  of  the  busi- 
ness * 'by  the  survivor,"  and  the  distribution  of 
profits  or  losses  "to  the  estate  of  the  deneased 
partner,  as  would  have  been  received  find  borne 
by  him  had  he  lived."  It  is  to  be  seen,  there- 
fore, that  the  capital  invested  was  to  remain 
the  same;  it  was  not  to  exceed  $4,000;  it  be- 
longed to  Colwell,  but  was  to  continue  in  the 
business  notwithstanding  his  death  and  could 
not  be  withdrawn  until  the  expiration  of  tve- 
vears  from  that  event.  So  much  the  surviv- 
ing partner  mi^ht  Insist  ui)on.  I  do  not  see- 
that  he  could  rightfully  exact  more,  and  if  he- 
could  not,  how  could  third  persons?  There  is- 
in  fact  no  partnership,  for  there  are  no  part- 
ners. There  is  a  surviving  partner.  Under 
the  first  article  it  might  be  saia  that  if  the  wife^ 
and  children  assented,  they  would  have  be- 
come partners.  The  executors  cannot  be 
deemed  partners,  for  that  capacity  has  not 
been  put  upon  them,  nor  have  they  assumed  it 
directiy  or  indirectly  by  taking  anv  part  of 
the  management  of  the  business.  They  knew^ 
of  its  continuance  and  loaned  Hepworth  money 
upon  security.  Nothing  more.  A  new  part- 
nership was  not  formed;  nor  can  one  be  im- 
plied. But  it  is  said  the  "estate"  of  the  de- 
ceased partner  is  to  share  in  profits  or  bear  a. 
portion  of  the  losses— of  what?  Not  a  part- 
nership, but  a  business  conducted  by  a  surviv- 
ing partner.  An  estate  cannot  be  a  partner 
I  think  the  provision  in  the  agreement  meana 
nothing  more  than  that  the  capital  actually  in- 
vested m  the  business  before  or  at  the  death  of 
the  partner  shall  continue  to  be  so  subject  or 
liabfe. 

The  general  rule  already  adverted  to  does^ 
upon  the  death  of  a  partner,  terminate  the- 


1889. 


Stewart  y  Robinson. 


418 


"power  of  his  associate  or  co-partner  to  contract 
new  debts  on  the  credit  of  the  firm.  Assum- 
ing, with  the  appellant,  that  this  general  result 
-of  law  may  be  vaped  by  an  express  agree- 
ment, it  wul  then  depend  upon  the  particu- 
lar terms  of  that  agreement  to  what  extent 
the  estate  of  a  deceased  partner  may  be  bound 
by  the  surviving  member  of  the  firm,  ''whether 
his  estate  shall  be  generally  liable  for  all  the 
debts,  or  only  to  the  extent  of  the  property 
•embraced  and  left  in  the  partnership  to  be  em- 
ployed by  the  survivors."    Story,  Partn.201  a. 

But  it  IS  said  in  BurweU  v.  Oawood,  48  U.  S. 
S  How.  560  [11  L.  ed.  878]: 

"I<Iothing,  however,  but  the  clearest  and  most 
unambiguous  language,  showing  in  the  most 
positive  manner  an  intention  on  me  part  of  the 
testator  to  render  his  general  assets  liable  for 
<debts  contracted  after  his  death,  will  justify  a 
court  in  extending  the  liability  of  his  estate 
beyond  the  actual  fund  employed  therein  at  the 
time  of  his  death." 

In  that  case  {BurweU  v.  Gawood),  it  appeared 
that  the  testator  died  while  in  partnership  with 
one  Cawood,  leaving  a  will  by  which  he  dis- 
tributed his  estate,  and  a  codicil  made  during 
the  existence  of  the  firm,  by  which,  in  sub- 
stance, he  directed  that  the  business  of  the  co- 
partnership existing  between  Oawood  and  him- 
self should  be  earned  on  by  Cawood  and  his 
(the  testator's)  interest  therein  continued  until 
the  expiration  of  the  term  limited  by  the  co- 
partnership articles,  and  the  profit  and  loss  dis- 
tributed as  those  articles  provided.  Cawood 
-carried  on  the  business  and  before  the  time 
limited  for  the  partnership  expired,  failed,  and 
an  action  was  brought  against  him  and  the  ex- 
•ecutOTS  of  the  deceased  partner,  by  a  creditor 
of  Uie  firm,  upon  debts  contracted  with  him 
^y  Cawood  on  account  of  and  in  the  name  of 
Uie  firm  after  the  death  of  the  testator.  The 
executor  denied  that  the  assets  were  liable. 
The  answer  was  demurred  to,  but  the  defense 
was  held  good  and  so  the  action  failed,  the 
court  holding  that  the  general  assets  of  the  tes- 
tator were  not  bound  for  debts  contracted  after 
his  death  in  behalf  of  the  partnership,  and  that 
the  rights  of  any  creditor  in  respect  to  such 
•death  were  exclusively  restricted  to  the  funds 
actually  embarked  by  the  testator  in  the  busi- 
ness, and  to  the  personal  responsibility  of  the 
surviving  partner,  the  court  saying,  "ths  in- 
terest" of  the  partner  dying  "in  the  firm  was 
his  share  of  the  capital  stock  and  profits,  after 
the  payment  of  all  debts  and  liabilities  of  the 
ilrm.  It  is  this  interest,  and  not  any  new  capi- 
tal, which  he  authorizes  to  be  embarked  in  the 
firm.  .  He  does  not  propose  to  add  anything  to 
Iiis  existing  interest,  but  simply  to  continue  it 
as  it  then  was.  How,  then  (the  learned  judge 
continues),  can  the  court  say  that  he  meant  to 
embark  all  his  personal  assets  in  the  hands  of 
his  executors  as  a  pledge  for  the  future  debts, 
or  future  responsibilities,  or  future  capital,  of 
the  firm  ?  That  would  be  to  enlarge  the  mean- 
ing of  the  words  beyond  their  ordinary  and 
reasonable  signification,"  and  he  says:  "No 
court  of  justice  ought,  upon  principle,  to  favor, 
much  less  adopt  it,"  ana  adds :  "  There  is  no 
authority  to  support  it." 

On  the  othef  hand,  several  cases  are  dted  by 
the  learned  court  as  reasoned  out  and  sustained 
^pon  the  broad  and  general  principle  that  only 
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the  partnership  fund  was  involved  and  the  new 
creditor  confined,  in  pursuing  his  remedy,  to  so 
much  of  the  estate  of  the  decedent  as  was  em- 
barked in  the  trade,  and  to  the  personal  respon- 
sibility of  the  party  who  continued  the  business, 
whether  as  trustee,  executor,  or  partner,  "un- 
less, indeed,  the  testator  had  otherwise  plainly 
and  expresuy  bound  his  general  assets. 

The  same  doctrine  was  established  in  the 
courts  of  Connecticut  at  an  earlier  time  (1829)  in 
Pitkin  V.  Pitkin,  7  Conn.  807.  also  cited  with 
approval  by  Judge  Story  in  BurweU  v.  Cawood, 
supra. 

The  general  subject  of  the  construction  of 
language  giving  power  or  auUiority  for  the 
continuance  of  a  trade  after  the  death  of  one 
member  of  a  firm,  has  also  been  under  consid- 
eration in  this  court  and  its  conclusion  ex- 
pressed in  the  decision  of  Willis  v.  Sharp,  113 
N.  Y.  586.  Among  other  cases  referred  to  was 
Bwrwell  v.  Cawood,  supra,  and  the  general  prop- 
osition there  laid  down,  restated?  It  was  as- 
sumed that  the  courts  with  reasonable  unanim- 
ity sustained  as  valid  a  direction  in  the  will  of 
a  testator  that  his  trade  should  be  continued 
whether  his  business  was  that  of  a  sole  trader 
or  of  a  firm  of  which  he  was  a  member;  but  it 
was  held  that  a  mere  power  to  carry  on  the  tes- 
tator's trade,  or  to  continue  his  ousiness  in  a 
firm  of  which  he  was  a  partner,  without  any- 
thing more,  will  be  construed  as  an  authority 
simply  to  carry  on  the  trade  or  business  with 
the  fund  already  invested  in  it  at  the  time  of 
the  testator's  death,  and  to  subject  that  fund 
only  to  the  hazards  of  the  trade  and  not  the 
general  assets  of  the  estate ;  and  also  that  the 
property  already  embarked  in  the  business  is 
the  trade  fund,  unless  it  appears  from  the  will 
that  the  executor  was  authorized  to  use  the 
general  assets  in  the  business. 

These  views  were  sustained  upon  authority. 
Thev  require  us  to  search  for  the  intention  of 
the  deceased  partner  in  the  language  used  by 
him  in  giving  his  directions. 

In  the  case  then  before  us  {^UXis  v.  Sharp, 
supra)  the  testatrix  at  the  time  of  her  death 
was  engaged  in  the  "merchant  tailoring  busi- 
ness," and  by  will  directed  that  after  her  death 
"  some  legitimate  business  should  be  carried  on 
by  her  executors  for  the  benefit  of  her  son, 
Harry,  and  that  her  husband,  the  defendant, 
should  be  retained  as  manager  thereof  at  a  sal- 
ary of  $1,500  a  year,"  and  this  was  followed  by 
a  provision  empowering  her  executors  **to  seU 
or  make  such  other  disposition  of  my  real  and 
personal  estate  as  the  safe  conduct  of  such  busi- 
ness shall  seem  to  require ;"  and  in  favor  of  a 
creditor  who  became  such  in  the  course  of  the 
business  so  carried  on,  we  held  that  ^is  provis- 
ion indicated  an  intention  to  subject  her  gen- 
eral assets  to  the  debts  of  that  business  and 
that  her  general  estate  was  bound  by  the  debt 
contracted ;  but  we  also  said :  "  If,  in  this 
case^  there  was  in  the  will  simply  an  authority 
or  direction  to  the  executors  to  carry  on  a  trade, 
and  in  pursuance  of  the  power  the  executor 
continued  the  existing  bnsiness,  we  think,  un 
der  the  authorities  cited,  the  plaintiffs  coulc 
have  no  remedy,  except  to  pursue  the  assets 
embarked  In  the  trade  at  tiie  death  of  the  tes- 
tatrix." 

In  the  case  now  before  us  the  directions  or 
authority  are  such  only  as  we  said  in  the  for- 
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mer  case  would  he  iDsufficient  to  enable  a  cred- 
itor to  reach  the  general  assets  of  an  estate. 
They  are  almost  literally,  in  every  sense,  sub- 
stantially the  same  as  those  actuaA^  presented 
by  Burtoell  v.  Caioood,  mtpra,  and  in  view  of 
the  decisions  thus  referred  to  it  would  be  use- 
less to  go  on  in  this  discussion  as  a  new  one,  or 
do  more  than  call  attention  to  the  terms  of  the 
contract  on  which  appellants  must  succeed  or 
fail  in  their  contention  against  the  decision  of 
the  court  below. 

1.  The  "capital"  is  fixed  at  $4,000,  the  sole 
property  of  Col  well. 

2.  It  is  with  that  capital  that  "the. business 
of  the  co-partnership  is  to  be  conducted." 

8.  The  profits  of  the  business  are  to  be  di- 
vided between  the  parties  at  convenient  periods. 

4.  At  the  dissolution  of  the  partner^ip  and 
the  liquidation  of  its  business  the  cash  capital 
is  to  be  repaid  before  any  division  of  suiplus 
earnings. 

These  terms  and  conditions  are  by  reference 
incorporated  into  the  new  agreement  on  which 
the  appellants  rely.  The  second  asrreement  re- 
peats the  same  eeneral  language,  ^n  the  event 
of  death  "  the  business"  shall  be  continued,  i, 
6,,  the  business  already  described  asemplojring 
a  "certain  capital/'  not  an  additional  capital; 
and  the  profits  and  losses  of  the  same  "busi- 


ness" are  to  be  shared  in  the  same  manner  a» 
if  the  deceased  partner  were  alive,  with  only 
one  .addition — the  survivor  may,  if  he  thinlL» 
necessary  in  consequence  of  his  partner's  death, 
enuploy  an  additional  clftk,  the  expense  of 
whose  employment  shall  be  borne  by  "the 
share  of  the  profits  of  the  deceased  partner.'' 
Here  are  no  words  from  which  can  be  implied 
an  intention  to  bring  into  the  concern  pther  cap- 
ital, or  make  new  debts *a  charge  upon  any  as- 
sets outside  of  those  already  pledged  to  the 
business  of  the  firm.    It  is  nothing  more  than 
an  authority  to  the  surviving  partner  to  con- 
tinue an  existing  business,  and  tnerefore  within 
the  authorities  cited;  and  upon  reason  and  com- 
mon sense,  the  plaintifEs  cannot  have  the  relier 
thev  seek  in  this  action. 

The  respondents  assail  the  validity  of  the- 
agreement  for  any  purpose. 

I  do  not  think  it  necessary  to  determine  the* 
question  so  raised.  It  is  enough  to  dispose  of 
the  present  case  that  we  find  no  language  on- 
the  part  of  the  deceased  which  Indicates  any  in- 
tention on  his  part  to  put  in  hazard  his  general 
estate,  or  which  by  fair  construction  furnishes^ 
any  ground  for  the  present  action. 

It  folloTjos  that  the  judgment  appealed  fran^ 
ehoucd  be  affirmed^  with  costs. 

All  concur,  except  Earl,  /.,  not  voting. 
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Don  F.  WERNER,  Impleaded,  etc.,  Appt, 

(....Wis.....) 

1.  To  ooaflttinte  m,  novation  there  must  be 
the  tubstltutiOQ  of  a  new  obligation  for  the  old 
one,  and  the  new  contract  must  be  a  valid  one 
upon  which  the  creditor  can  have  his  remedy. 

8.  An  >|gi'oement  by  m,  mort§fa§pee  to 
hold  ft  pnuitee  of  the  mortgaged  property  as 
his  debtor  and  release  the  mortgagor  is  not  a 
valid  novation  which  will  discharge  the  mortgage, 
where  the  deed  was  not  made  subject  to  the  mort- 
gage, and  the  grantee,  who  wan  in  fact  iocompe- 
tent  to  make  a  binding  contract,  did  not  therein 
assume  the  mortgage,  and  no  consideration  for 
each  assumption  existed. 


(September  Zk,  1889.) 

APPEAL  by  defendant,  Dora  P.  Werner, 
from  a  Judgment  of  the  Superior  Court  of* 
Milwaukee  County  in  favor  of  plaintiff  In  an» 
action  for  the  foreclosure  of  a  mortgage.    Jf" 
finned. 

The  facts  sufSdently  appear  in  the  opinion. 

Jdr,  H.  A.  Wambold,  with  Mr,  F.  P. 
Hopkins,  for  appellant: 

Tne  facts  pleaded  in  appellant's  answer 
show  that  there  was  a  perfect  contract  of  no- 
vation entered  into  between  the  plaintiff,  Fred. 
H.  Werner,  the  original  debtor,  and  Dora  F. 
Werner,  this  appellant,  wherein  and  whereby 
Dora  F.  Werner  was  substituted  and  made  the^ 
plaintiff's  debtor  to  pay  him  the  indebtedness- 
m  the  place  and  stead  of  Fred.  H.  Werner. 


NOTB.— JToixitlon;  johat  eofutUutea. 

Novation  is  the  substitution  of  one  debtor  for 
another,  or  of  a  new  for  an  old  obligation,  which  is 
thereby  extlng'oishedL  Anderson,  Law  Diet.  716; 
Ouichard  v.  Brande.  07  Wis.  686. 

The  requisites  are  a  previous  valid  obligation, 
afirreement  of  all  parties  to  the  new  contract,  ex- 
tinguishment of  the  old»  and  the  making  of  a  valid 
new  contract.  CSark  v.  BUlings,  60  Ind.  600;  Bristol 
Milling  ft  Mfg.  Oo.  V.  Probasoo,  64  Ind.  418. 

To  constitute  a  novation  there  must  be  a  mutual 
agreement  between  all  parties  to  substitute  a  new 
debt  for  the  old  debt,  and  the  extinguishment  of 
the  old  debt.  Kelso  v.  Flemln^r.  1  West  Bep.  84S, 
104  Ind.  180. 

Id  the  dvil  law,  the  substitution  may  be  In  the 
debt,  tho  debtor,  or  the  creditor.  Adams  v.  Power, 
48  Miss.  464. 

The  new  creditor  may  maintain  an  action  in  his 
own  name,  founded  upon  the  assignment  and  the 
express  promise  of  the  debtor  to  pay  him.   With* 
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out  this  promise,  the  asBJgnee  must  sue  in  the- 
name  of  the  assignor.  Mowry  v.  Todd,  12  Mass.  284; 
Derby  v.  Sanf  ord,  9  Cush.  864;  Hoeack  v.  Sogers,  9 
Paige,  288;  Sharp  v.  Ply,  9  Baxt.  10. 

Where  after  breach  of  a  contract,  the  perform- 
ance of  which  is  guaranteed,  the  creditor  and  prin- 
cipal debtor  enter  Into  a  new  contract,  such  new 
contraot  presumptively  merges  the  old;  and  If 
taken  upon  a  sulficient  consideration  it  becomes 
the  exclusive  medium  by  which  the  rights  of  the 
imrties  in  respect  to  the  payment  of  damages  are  to- 
be  ascertained.  Weed  Sewing  Mach.  Co.  v.  Wlnchell, 
6  West.  Bep.  824, 107  Ind.  260. 

A  purchaser  of  property  insured,  to  whom  the- 
policy  is  asaigned  with  the  consent  of  the  insurer, 
is  not  affected  by  a  forfeiture  of  tbe  policy  occuiw 
ring*  previous  to  the  asalgnment.   Continental  Ins. 
Go.  V.  Munns  (Ind.)  poatr- 

An  aasignment,  by  a  written  ord^,  of  a  debt  to 
become  due  the  defendant  on  the  completion  of  a 
certain  job  of  work,  f  oUowed  by  a  promise  made- 
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There  was  an  understaodlnff  of  some  kind 
had  by  aD  of  the  three.  This  is  one  essential 
element  of  a  contract  of  novation. 

lAfnch  V.  Atuiin,  i(l  Wis.  287. 

Novation  means  simply  the  substitution  of 
one  debtor  for  another. 

lAmck  V.  AuBtin,  51  Wis.  287-289. 

When  appellant  had  purchased  the  property 
and  owed  Fred.  H.  Werner  the  balance  of  the 
value  over  and  above  the  $1,000  that  she  paid 
thereon  by  way  of  releasing  that  much  of  his 
indebtedness  to  her,  it  was  perfectly  proper  for 
Fred.  H.  Wemer*8  creditor,  this  plaintiff,  to 
take  this  appellant,  Fred.  H.  Werner's  debtor, 
to  pav  him,  said  plaintiff,  in  the  place  and  stead 
of  said  Fred.  H.  Werner.  His  contract  to  do 
so  under  the  circumstances  brin^  this  case 
directly  within  th<i  rule  laid  down  in  — 

CoWsHll  V.  StewTU,  10  Wis.  422;  Chok  v. 
Barrett,  15  Wis.  596;  Hoile  v.  BaHey,  58  Wis. 
484;  York  v.  Orton,  65  Wis.  6;  Jleaton  v.  Afi- 
gier,  7  N.  H.  897,  28  Am.  Dec.  853;  Browne, 
Stat.  Fr.  §§  166, 166a,  166&;  Bishop,  Cont  Enl. 
ed.  §  1268.     . 

A  party  to  a  contract,  even  if  it  be  under 
seal,  may  by  a  subsequent  oral  contract  waive 
any  of  its  provisions  beneficial  to  himself,  or 
may  abandon  it  entirely  if  he  chooses;  and  the 
facts  may  be  proved  by  parol  evidence. 

Biyaut,  Wis.  Just  §  709,  and  authorities 
there  cited;  1  Greenl.  Ev.  §  808,  and  author- 
ities cited. 

The  extinguishment  of  the  debt  extinguishes 
the  mortgage  for  every  available  purpose. 

HiUhooeky.  Merrick,  18  Wis.  857-861. 

Whatever  interests  of  the  plaintiff  were  af- 
fected by  this  agreement,  they  were  not  inter- 
ests or  estate  in  lands,  and  no  deed  or  convey- 
ance in  writing  was  necessary  to  affect  them, 
or  evidence  the  contract  to  render  it  valid. 

Boone,  Law  Mort.  §  126,  citing  Bowen  v. 
Kurtt,  87  Iowa,  289;  Thomas  v.  Ihekiwton,  12 
N.  Y.  864;  Oaruwr  v.  Brown,  29  N.  J.  E^.  510. 

There  was  consideration,  to  support  this  con- 
tract: 

1.  Mutual  promises  of  these  parties. 
Bishop,  Cont.  Enl.  ed.  g^  76, 77,  78,  and  au- 

thoritiea  there  dted. 

2.  A  valuable  consideration  in  the  sense  of 
the  law,  may  consist  either  in  some  right,  in- 
terest, profit  or  benefit  accruing  to  one  piuty, 
or  some  forbearance,  detriment,  loss  or  respon- 


sibility given,  suffered  or  undertaken  by  the 
other. 

Am.  and  Eng.  Encyclop.  Law,  881. 

HeDce,  it  was  a  good  consideration  to  the 
plaintiff  for  his  assent,  that  it  led  appellant  to 
give  up  a  right  she  had  against  Fred.  H.  Wer- 
ner, and  gave  plaintiff  one  against  her. 

The  effect  of  the  contract  of  novation  is  ta 
discharge  the  first  or  original  debtor. 

CotteriU  v.  SteoenSy  Cook  v.  Barrett^  Hoile  v, 
Baiiep,  York  v.  Orton,  and  Heaton  v.  Anoier, 
supra;  Mulerone  v.  Am,  Lumber  Go.  55  Mich. 
622. 

A  mortgagee  can  release  a  mortgagor  from 
personal  liability  and  destroy  the  lien  of  th& 
mortgage. 

Coffle  V.  Ikwii,  20  Wis.  564,  567:  Sexton  v. 
Pickett,  24  Wis.  846;  McClellan  v.  Sanford,  2^ 
Wis.  595. 

It  can  be  done  by  verbal  agreement. 

Ooyle  V.  Batis,  supra. 

This  appellant  having  been  a  minor  when 
this  contract  of  novation  was  made,  and  still  be- 
ing one,  has  all  of  the  rights  of  an  infant  debtor 
and  mortgagee;  and  this  being  a  trade  or  busi- 
ness contract,  as  distinguished  from  a  contract 
for  necessaries,  it  is  voidable  by  this  appellant 

Stokes  V.  Broum,  8  Pin.  811;  DaviesY.  Turton, 
18  Wis.  185;  OaUis  v.  Day,  88  Wis.  648. 

The  law  is  very  regardful  of  a  minor's  in- 
terests, guards  them  jealously,  and  extends  its 
favors  to  him  to  the  utmost  degree  rather 
than  have  him  injured. 

Barnes  v.  lurton,  supra;  Miller  v.  Smilh,  2$ 
Minn.  248;  Leaeoxv.  Griffith,  76  Iowa,  89. 

Messrs.  X»th«  Pereles  &  Sons,  for  re- 
spondent: 

According  to  appellant's  pleading  and  brief, 
no  novation  could  ever  have  taken  place  for 
the  reason  that  she  was  a  minor  and  not  legally 
able  to  enter  into  a  contract  of  novation. 

Where  there  is  a  novation  bv  the  substitu^ 
tion  of  a  new  contract  for  an  old  one,  the  new 
conti-act  must  be  a  valid  one,  upon  which  th& 
creditor  can  have  his  remedy. 

Ouiehard  v.  Brands,  57  Wis.  586;  Hosaek  v. 
Sogers,  8  Paige,  238;  Olark  v.  Billings,  59  Ind. 
509:  CornweUY,  Megins,  89  Minn.  407;  Kelso 
V.  Fleming,  1  West.  Rep.  845, 104  Ind.  180. 

Orton»  «/l,  delivered  the  opinion  of  the 
court: 


by  the  one  for  whom  the  work  was  done,  to  the  as- 
signee, after  fhe  job  was  finished,  to  pay  hJm  the 
amount  due,  effects  a  novation,  and  the  debt  can- 
not, after  that,  be  held  by  trustee  prooees  as  the 
riirhtororedltof  thea«Blernor.  Gloucrh  v.  Giles,  2 
New  Eng.  Bep.  870,  U  N.  H.  78. 

An  agreement  consented  to  by  a  mortgagee, 
whereby  the  grantee  of  the  mortgaged  premises 
asBumes  payment  of  the  mortgage  note  as  part 
of  the  purchase  money,  constitutes  a  novation 
which  discharges  the  origfinal  mortgagror,  and  ren- 
ders the  grantee  the  sole  debtor.  Brown  v.  Kirk, 
8  West.  Bep.  702, 80  Mo.  App.  6^4. 

What  not  a  novation. 
Where  defendant,  upon  demand  of  a  creditor, 
promJses  to  pay  a  debt  as  soon  as  a  certain  job  is 
finished,  and  the  creditor  tells  him  that  such  is  not 
the  understanding,  there  is  nothing  to  warrant  a 
finding  that  the  creditor  accepted  defendant  in  lieu 
of  the  debtor.  Wood  v.  Moriarty,  0  New  Eng.  Bep. 
400,  B.  I.  Index  00,  IL 
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An  agreement  between  defendant^  and  his  wife,, 
that  she  would  assume  the  indebtedness  to  plaintiff, 
does  not  release  defendant  where  plaintiff  is  not  a 
party  to  the  agreement.  Charles  v.  Amos,  10  Ck>lo. 
272. 

Loose  statements  by  the  maker  of  a  note  to  the 
executor  of  the  deceased  payee,  to  the  effect  that 
he  would  settle'^the  entire  indebtedness  between 
them,  and  would  pay  the  balance,  should  any  re- 
main, upon  thCatermlnation  of  a  certain  bosiness 
transaction  *ln  which  they  were  engaged,  do  not 
constitute  a  novation  within  the  meaning  of  OeIL 
Civ.  Code,  fi  1681,  by  the  substitution  of  a  new  obli- 
gation.  Re  Sollenberger,  72  CaL  S49. 

Renewal  of  an  old  note  is  not  a  novation.  Davis 
V.  Dunn,  74  Ga.  86. 

In  a  suit  against  the  maker  of  a  promissory  note 
by  the  assignee  of  the  payee,  the  agreement  of 
payee  to  accept  the  vendee  as  payor  does  not  con- 
stitute a  novation.  Kelso  v.  Fleming,  1  West.  Bep. 
846, 104  Ind.  180. 
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This  action  was  brought  to  foreclose  a  mort- 
gage given  by  the  defend  ant  Frederick  H.  Wer- 
ner to  the  plaintiff,  to  secure  a  note  for  $700, 
«nd  interest,  given  at  the  same  time  by  said 
mortgagor  to  said  mortgagee. 

The  said  Frederick  hT  Werner  made  default; 
but  the  said  appellant,  Dora  F.  Werner,  an  in- 
fant under  the  ase  of  twenty-one  years,  ap- 
peared by  guardian  ad  litem,  and  answered 
substantially  as  follows:  That  the  defendant 
Frederick  was  indebted  to  her  in  the  sum  of 
$1,000,  and  that,  in  consideration  thereof,  he 
conveyed  the  mortgaged  premises  to  her,  after 
said  note  and  mortgage  were  given,  and  that 
the  plaintiff  agreed  "to  take  and  hold  this  de- 
fendant (Dora)  as  his  debtor  for  the  $700,  to 
secure  the  payment  of  which  the  said  note  and 
mortgage  were  ^ven,"  and  discharge  the  de- 
fendant Fredenck  from  said  indebtedness. 
These  facts  the  appellant  offered  to  prove,  but 
such  offer  was  rejected  by  the  court. 

It  is  contended  by  the  learned  counsel  of  the 
appellant  that  these  facts  constituted  a  nova- 
tion, by  which  the  indebtedness  of  said  mort- 
^a^or,  Frederick,  was  discharged,  and,  if  the 
indebtedness  was  discharged,  the  mortgage  se- 
curity thereof  was  also  discharged,  and  that 
the  defendant  Dora  could  not  be  held  for  said 
indebtedness,  because  she  was,  and  is  yet,  an 
infant.  This  may  be  a  very  plausible  theory 
by  which,  at  one  stroke  of  this  deadly  agree- 
ment, the  plaintiff  has  Host  his  claim,  and  all 
of  the  defendants  are  discharged;  but  it  is  as 
futile,  gauzy  and  transparent  as  it  is  inequita- 
ble and  unjust.  If  the  plaintiff  ever  accepted 
this  infant,  Dora,  as  his  only  debtor  and  dis- 
charged Frederick,  he  was  very  simple  and 
easily  satisfied;  and,  if  he  knew  or  intended 
that  he  would  thereby  release  and  discharge 
his  mortgage,  he  must  have  been  mentally  in- 
competent to  do  business  for  himself. 

After  Dora  took  the  conveyance  of  the  mort- 
gaged property  in  payment  of  "^he  $1,000  as 
the  whole  oonsideratirn  of  the  deed,  according 
to  the  answer,  the  transaction  between  her  and 
Frederick  was  closed,  and  there  was  no  in- 
debtedness between  them,  one  way  or  the  other. 
There  is  no  averment  in  tlie  answer  that  Dora 
was  to  pay  or  assume  the  $700  to  the  plaintiff 
as  any  part  of  the  consideration  of  the  convey- 
ance, and  ^the  d6ed  was  not  made  subject  to 
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the  mortgage,  and  Dora  did  not  therein  assume 
to  pay  the  debt  secured  by  the  mortgage  as  a 
part  of  the  consideration  or  otherwise. 

The  answer  sets  up  no  agreement  on  the  part 
of  Dora  to  buy  the  land  of  Frederick  for 
$1,700,  but  only  for  $1,000,  which  Frederick 
owed  her.  There  was  therefore  no  indebted- 
ness by  her  over  to  Frederick,  and  no  consid- 
eration for  her  promise  to  pay  the  $700  to  the 
plaintiff.  Her  indebtedness  to  Frederick  was 
essential  to  the  novation.  But  perhaps  it  may 
be  claimed  that  the  answer,  by  a  liberal  con- 
struction, does  aver  that  the  $700  and  interest 
was  assumed  by  Dora  as  a  part  of  the  consid- 
eration for  the  deed,  —but  I  am  unable  to  find 
such  an  averment, — yet  the  novation  fails  for 
want  of  the  essential  requisite  that  there  must 
have  been  a  valid  claim  against  Dora,  and  she 
must  have  been  bound  to  pay  the  debt.  The 
answer  carefully  avers  that  the  plaintiff  knew 
or  was  informed  that  the  appellant.  Dora,  was 
under  twenty-one  years  of  age  at  the  time  she 
so  promised,  and  she  now  alleges  that  she  was 
not  bound.  If  not,  then  the  defendant  Fred- 
erick was  not  discharged.  "There  must  be 
the  substitution  of  a  new  obligation  for  the  old 
one,  and  the  new  contract  must  be  a  valid  one 
upon  which  the  creditor  can  have  his  remedy." 
Lynch  v.  AngUn,  51  Wis.  387;  Quichard  v. 
Brande,  57  Wis.  588;  Easack  v.  Rogers,  8  Paige, 
288;  Clark  v.  Billings,  69  Ind.  500;  Bronscm  v. 
mtzhugh,  1  Hill,  186. 

It  is  not  claimed  that  there  was  any  agree- 
ment that  the  mortgage  security  should  be  af- 
fected in  any  way,  but  that  it  is  discharged  be- 
cause the  debt  was  transferred  from  Freiderick 
to  Dora  Werner.  The  debt  itself  was  not  paid 
nor  discharged.  In  this  case  it  would  be  pre- 
posterous to  claim  that  the  plaintiff  ever  intend- 
ed to  accept  the  irresponsibility  and  voidable 
promise  of  the  infant,  Dora,  in  the  discharge 
of  all  the  security,  as  well  as  the  liability  there 
was  for  the  payment  of  the  debt  We  cannot 
put  any  such  construction  upon  this  pretended 
agreement,  or  give  it  any  such  effect  It  would 
be  most  unreasonable,  as  well  as  unjust,  to  do 
so,  and  stultify  the  plaintiff.  The  court  very 
properly  denied  the  offer  of  such  evidence  to 
defeat  the  mortgage. 

Tlie  judgment  If  th$  Superior  Oaurt  is  qf-- 
finned. 
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John  I.  LAWRENCE  et  al„  Appts,, 

V, 

James  M.  WHITNEY. 

(....N.Y ) 

1.  A  covenant  for  the  mere  use  of  water 
as  an  easement  is  not  a  covenant  running 
with  the  land  where  the  land  is  not  at  the  same 
time  granted  or  conveyed. 

.£•  Where  a  water  rig^ht  which  Is  appur- 
tenant to  land  on  the  east  side  of  a 
river  Is  bought  in  common  by  owners  of 
land  on  the  west  side,  and  is  severed,  each  owner 
-  being  assigned  his  due  proportion  of  the  water- 
right,  and  each  agreeing  to  use  such  portion  for 
his  own  benefit  on  the  west  side,  no  party  con- 
veying to  any  other  any  interest  in  his  several 
and  independent  estate  in  land  on  the  west  side, 
Uie  covenant  for  use  of  the  water  is  not  a  cove- 
nant running  with  the  land  on  the  west  side. 

^  An  afi^reement  between  lot  owners 

on  the  west  side  of  and  owning  to  the  thread  of  a 
.  stream,  to  share  the  water  power  appurtenant  to 
lots  on  the  east  side,  bought  by  them  in  common 
among  themselves,  in  certain  proportions  to  be 
used  by  them  on  the  west  side,  no  one  conveying 
to  any  other  any  interest  in  his  independent  es- 
tate in  the  west-side  lots,  although  binding  as  a 
personal  covenant  upon  any  of  such  owners  who 
;  may  subsequently  purchase  lots  on  the  east  side 
oi  the  stream  to  share  the  water  power  thus  ac- 
quired with  the  other  west-side  owners,  yet,  not 
being  a  covenant  running  with  the  land,  does 
not  bind  their  grantees  of  east-side  lots  who 
were  not  parties  and  did  not  purchase  subject  to 
the  agreement,  or  strip  theeas1>nBide  lots  of  their 
natural  water  rightb 

4.  A  deed  of  lands  reserving^  a  water 
rig^ht  **  without  prejudice  to  any  rights  which  " 

t  the  grantee  now  has  is  not  an  estoppel  as  to  any 
of  the  grantee^  existing  rights,  or  an  admission 
by  him  of  the  grantor's  title  or  right  to  the  water 
reserved,  or  of  the  truth  or  accuracy  of  his  de- 
scription. 

(October  8, 1889.) 


APPEAL  from  a  judgment  of  the  General 
Term,    Fifth    Department,    affirming   a 
judjrment  for  defendant.    Affirmed. 
The  facts  appear  in  the  opinion  of  the  court. 
Mr,  William  F.  Cogswell  for  appellants. 
Mr,  Martin  W.  Cooke  for  respondent. 

Finch,  (71,  delivered  the  opinion  of  the 
court: 

The  controversy  between  these  parties  re- 
8p(  cts  Iheir  relative  rights  to  the  use  of  the 
water  of  the  Genesee  Kiver  as  power  to  drive 
their  mills.  A  dam  has  been  constructed  across 
the  river  above  the  falls,  and  the  waters  retained 
by  it  pass  through  guard  gates  on  each  side, 
and  reach  the  mills  through  a  race  on  the  east 
bank  of  ihe  river,  and  through  what  is  called 
**  Brown's  Race "  on  the  west  side;  and  the 
plaintiffs,  who  are  a  part  of  the  proprietors 
drawing  their  water  power  from  the  latter  race, 
claim  to  be  entitled  to  the  use  of  seventy- nine 
eighty-fifths  of  the  water  of  the  river,  leaving 
to  tbe  owners  on  the  east  side  only  six  eiglity- 
fifths  of  the  power  stored  by  tbe  dam.  The 
fimdaroental  proposition  upon  which  this  claim 
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rests  is  that  the  predecessors  of  the  plaintiffs, 
who  were  at  the  time  west-side  owners,  with 
mills  located  upon  Brown's  liaoe,  lawfully  and 
perpetually  diverted  from  the  water  lots  on 
the  east  side  of  the  river,  and  attached  to  the 
lots  on  Brown's  Race,  the  whole  water  right 
primarily  belonging  to  the  east  side,  except 
six  eighty-fifths,  and  did  this  in  such  manner, 
and  so  effectually,  that  such  added  right  be- 
came an  integral  part  of  the  west-side  right 
belonging  or  appurtenant  to  the  lots  on 
Brown's  JRace,  so  that  a  conveyance  of  those 
lots  with  their  tirater  right  carried  to  the  sue* 
cessive  grantees  the  power  diverted  from  the 
east  side  without  further  conveyance  or  speci- 
fication. An  examination  of  this  claim  has  re- 
quired in  the  court  below,  and  demands  of 
us,  a  construction  of  the  deeds  and  contracts 
upon  which  the  plaintiffs  rely,  and  an  under- 
standing of  the  titles  on  both  sides  of  the 
river. 

The  common  source  of  title  seems  to  have 
been  Moses  Atwater,  whose  ownership  extend- 
ed along  both  shores,  and  covered  the  whole 
river.  His  right  to  the  water  followed  from 
his  title  to  the  bed  of  the  stream.  It  was  not 
an  appurtenance  to  the  land  of  the  shores,  but, 
in  a  legal  sense,  part  of  the  land  itself,  and  was 
embraced  within  the  actual  metes  and  bounds 
of  his  ownership.  Of  course  this  right  of  his 
was  qualified  by  the  character  of  the  property^ 
BO  far  as  it  consisted  of  a  flowing  stream.  He 
was  bound  to  deliver  it  at  its  proper  level, . 
where  it  left  his  land,  to  the  proprietors  below, 
and  to  use  it  without  injury  to  those  above. 
But.  subject  to  these  limitations,  he  had  not  an 
appurtenance  to  the  lots  on  tbe  banks,  but  the 
river  itself,  considered  as  power,  by  force  of 
the  ownership  of  its  bed.  We  may  now  follow 
his  conveyances  on  the  east  side.  He  began  by 
a  survey  of  the  land,  and  caused  a  map  to  l)e 
made,  known  as  ''Hudson's  Map,"  which  was 
filed  in  the  clerk's  office,  and  with  reference  to 
which  his  deeds  were  made.  In  the  year  1819, 
and  before  the  survey,  Atwater  had  conveyed 
to  Cleveland  and  Andrews  what  became  by  the 
map  lot  16,  which  was  separated  from  the 
brink  of  the  falls  only  by  a  single  lot,  known  as 
"lot  15,"  which  was  afterwards  washed  away 
and  has  substantially  disappeared.  This  con- 
veyance was  by  metes  and  bounds,  and  in- 
cluded no  part  of  the  bed  of  the  river.  There 
was,  however,  upon  the  lot  a  grist  mill,  and  with 
the  land  was  granted  a  right  to  draw  sufficient 
water  from  a  race  on  the  Atwater  Tract  to  sup- 
ply that  mill.  The  water  right  of  the  grantees, 
therefore,  was  simply  an  easement, — a  burden 
upon  the  ownership  of  Atwater  for  their  bene- 
fit, and  which  was  balanced  by  some  rights  of 
way  and  of  occupation  reservea  to  the  giantor. 
The  scope  and  extent  of  the  Cleveland  ri^ht 
appears  to  have  been  determined  by  the  vice- 
chancellor  in  Gihbt  v.  Whitney,  and  was  held 
to  be  measured  by  the  necessities  of  the  grist 
mill  as  it  stood  m  1819;  so  that  the  grantees 
took  a  right  to  enough  of  the  water  to  propel 
the  machinery  of  the  mill  as  it  then  existed,  or 
any  other  equivalent  machinery. 

In  1821  Atwater  conveyed  to  "William  P. 
Shearman  what  was  marked  on  the  map  of 
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Hudson  as  "lots-B,  17  and  15."  These  are 
described  in  the  deed  as  ** water  lots,"  and 
were  bounded  by  the  river.    They  extended  (p 

'  the  thread  of  the  stream,  and  ran' to  its  center, 
vesting  in  the  grantee  the  bed  of  the  river  to 
that  extent,  and  carrying  with  it,  as  part  of  the 
land  conveyed,  the  flow  of  the  water  above. 
Prior  to  this  deed  Atwater,  as  owner  on  both 
sides,  could  have  used  all  the  water  on  either 
side,  subject  only  to  the  Cleveland  easement. 
After  this  deed  he  could  no  longer  do  so,  for 
Shearman,  as  owner  of  lots  on  the  east  side, 
was  entitled  to  have  the  river  flow  over  them 
in  its  natural  manner,  and  to  the  water  power 
which  that  flow  involved.  His  rij^hts  in  lot 
B  subsequently  vested  in  the  Wards,  and 
those  in  lot  17  passed  to  Parsons.  Lot  16,  as 
we  have  said,  fell  before  the  grind  of  the 
river.  The  Mance  of  the  east-side  lots  above 
the  falls  and  below  the  dam  were  sold  bv 
Atwater  to  Bissell  under  a  description  whicn 
made  the  river  their  western  boundary,  and 
so  carried  that  line  to  the  center  of  the 
stream.  Bissell  conveyed  an  undivided  half 
tu  Hills  in  1829,  and  by  a  deed  of  his  heirs  the 
other  half  went  to  Ely  in  1882.  The  next  year 
an  agreement  was  made  between  Ely  on  the 
one  hand  and  the  then  proprietors  of  the  lots 
on  Brown's  Race,  whom  we  may  designate  for 
convenience  as  the  first  ^oup  of  west-side 
owners,  including  also  one  Keynolds,  who  had 
become  the  owner  of  the  Cleveland  lot,  num- 
bered IG,  and  the  easement  attached.  This 
agreement  is  one  of  those  upon  which  the 
plaintiffs  rely,  and  marks  the  beginning  of  an 

•effort  by  the  west-side  owners  to  divert  all  or 
nearly  all  the  water  of  the  river  to  their  own 
mills.  That  agreement  begins  by  reciting  the 
several  proportions  in  which  the  west-side 
owners  are  entitled  in  severalty  to  the  use  of 
the  water  in  Brown's  Baoe,  aggregating  in  all 
sufficient  for  sixty-two  run  of  stones,  ft  then 
specifies  the  ownership  of  Reynolds  in  lot  16 
on  the  east  side,  and  recites  that  there  are  other 
owners  on  Brown's  Race  who  have  not  joined 
in  tho  arrangement.  It  next  declares  that  the 
parties  of  the  first  part  have  purchased  of  Ely 
his  interest,  and  that  he  has  conveyed  the  same 
to  Erastus  T.  Smith,  Warham  Whitney,  and 
Edmtmd  Lyon,  who  confess  that  they  take  the 
title  as  trustees  for  the  whole  group  of  pur- 
chasers. 

The  aCTeement  specifies  the  manner  of  pay- 
ment to  Ely,  and  shows  that  each  purchaser  m 
the  group  paid  of  the  purchase  money  precise- 
ly such  proportion  as  corresponded  with  the 
extent  of  his  water  power  on  Brown's  Race. 
The  contract  declares  the  object  of  the  pur- 
chase to  be  to  prevent  "as  far  forth  as  they  can" 
the  use  of  the  water  on  the  lands  purchased, 
and  to  get  for  themselves  such  use  of  what  was 
described  as  "surplus  water,"  and  to  be  able  to 
maintain  the  existing  dam  or  construct  a  new 
one.  After  these  recitals,  it  fixes  formally  the 
terms  of  the  agreement  between  the  purchasers 
for  the  use  and  management  of  their  purchase. 
Briefly  stated,  these  are:  first,  that  each  shall 
be  entitled  to  use  for  his  own  purposes  his  pro- 
poriion  of  the  water  belonging  to  the  new  pur- 
chase through  Brown's  I^ce,  and  that  such 
shall  be  a  perpetual  right;  second,  that  if  it  be- 
comes necessary,  in  order  to  prevent  a  use  of 
the  water  on  the  lots  purchased  by  the  other 
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owners  thereof,  the  new  grantee  will  put  ma- 
chinery upon  such  lots,  propelled  by  their  ad- 
jacent water  power,  and  share  the  profits  in  the* 
specified  proportions;  third,  that  any  propri- 
etor failin/a^  to  pay  his  share  of  the  purchase- 
shall  forfeit  his  right  in  the  land,  and  that  may 
be  Bold  audits  proceeds  divided; /<7ur^^,  that 
if  the  primary  purpose  of  the  purchase  shall  not 
be  realized,  then  again  the  land  shall  be  sold, 
and  the  proceeds  divided.    There  are  still  other 
provisions,  of  which  the  ninth  only  needs  to  be- 
recalled.    That  preserved  to  each  purchaser  all 
his  existing  rights  of  every  kind,  totally  unaf- 
fected by  the  agreement. 

I  think  it  is  not  difficult  to  see  what  was  the 
real  scope  and  meaning  of  this  contract  as  be- 
tween the  several  members  of  the  purchasing 
group.  It  was  an  agreement  among  pi  rchas- 
ers  dictating  by  personal  covenants  the  man- 
ner of  using  the  property  purchased.  N )  one 
owner  conveyed  or  granted  any  land  or  any 
easement  in  land  to  his  associates,  or  any  of 
them.  The  property  bought  and  held  in  com- 
mon was  bought  for  the  water  power  upon  it» 
and  that  power  was  to  be  used  on  the  westside^ 
and  severed  in  due  proportion,  so  that  each 
could  use  his  own,  in  the  event  that  the  general 
purpose  should  be  realized.  Since  each  could 
not  use  his  own  upon  the  west  side  unless  all 
agreed  to  that  use,  therefore  all  did  agree,  and 
what  each  man  got  by  the  agreement  was  the 
covenants  of  the  associates  to  use  their  shares^ 
on  the  west  side,  so  that  he  could  use  his  at  the 
same  point.  •  There  was  thus  no  grant  or  trans- 
fer of  anything  from  one  to  another,  and,  as  a 
necessary  consequence,  the  covenants  for  use 
did  not  run  with  the  land,  and  remained  per- 
sonal. An  illustration  of  this  truth  is  furnished 
by  tlie  case  of  Hurd  v.  Curtis,  19  Pick.  469, 
464,  where  the  respective  parties,  owning  inde- 
pendent estates,  entered  into  covenants  with 
each  other  as  to  the  kinds  of  wheels  they  should 
respectively  use  in  their  several  mills.  A  gran- 
tee of  one  party  sued  for  breach  of  the  cove- 
nant, and  was  defeated.  The  court  held  that 
the  estates  were  several,  and  '*there  was  no 
grant  of  any  interest  in  the  real  estate  of  either 
party  to  which  the  covenant  could  be  annexed." 

In  the  present  case  the  water  right,  bought  in 
common,  was  carefully  severed,  considered  as 
power.  To  each  owner  was  assigned  his  due 
proportion;  and  each  agreed  to  use  what  was 
his  own  for  his  own  benefit,  but  at  a  particular 
place.  No  one  party  conveyed  to  any  other 
party  the  slightest  interest  in  nis  several  and  in- 
dependent estate  on  Brown's  Race,  and  so  the 
covenant  for  use  could  not  run  with  the  respec- 
tive west  side  lots.  No  easement  was  created, 
for  that  implies  a  burden  put  upon  the  land  of 
one  person  for  the  benefit  of  another.  Here 
the  west-side  owners  agreed  to  divert  their  own 
water,held  in  common,from  their  own  land  held 
in  common,  to  their  own  use  elsewhere  in  speci- 
fied proportions.  The  water  was  to  be  diverted 
in  one  volume  as  a  physical  fact,  through  the 
agency  of  a  dam  thrown  entirely  across  the 
river,  but  the  rights  in  the  water,  considered  as 
power,  were  made  separate  and  independent. 
The  covenants,  therefore,  were  the  personal 
covenants  of  owners  in  common  for  the  use  of 
their  property  held  in  common  at  a  specified 
point,  and  in  the  exact  proportion  of  their  sev- 
eral ownership,  and  bound  no  grantee  of  uuy 
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party  unless  tliey  were  specifically  imposed  up- 
on or  assumed  by  the  grantee.  I  do  not  see 
how  such  a  contract  could  work  the  result  of 
stripping  the  east-side  land  of  its  natural  water 
right,  as  agaiDst  grantees  bujring  on  that  side 
to  the  thread  of  the  stream,  and  of  attaching  it 
to  the  west  side  lots  as  a  part  of  those  titles. 
Beyond  that  consideration,  I  think  no  such 
result  was  contemplated.  The  agreement  in- 
dicates in  two  emergencies  a  purpose  to  sell  the 
lots  as  they  existed  and  without  change,  and 
recognizes  the  impossibility  at  that  date  of  ef- 
fecting the  desired  result,  and  in  that  event  dis- 
tinctly iprovides  for  mills  on  the  east  side  to  be 
driyen  by  that  half  of  the  river,  and  so  for  a 
use  of  the  water  in  its  normal  and  natural  way. 
The  power  of  the  east  half  is  denominated  with 
reference  to  it«  use  on  the  \vest  side  as  "surplus 
water,"  by  which  phrase  was  evidently  meant 
water  not  belonging  or  appertaining  to  the  west 
side,  but  a  ''surplus"  over  and  above  and  be- 
yond that.  It  is  further  to  be  observed  that 
the  rights  of  the  owners  on  Brown's  Race,  as 
they  existed  at  the  date  of  the  contract  by  ex- 
press stipulation,  were  not  to  be  altered  or 
changed,  defeated  or  impaired,  by  the  opera- 
tion of  the  contract  itself.  This  seems  to  me  a 
decisive  indication  of  a  purpose  to  obtain  and 
control  a  new  and  separate  water  privilege,  and 
not  to  enlarge  and  extend,  and  so  alter  and 
change,  an  old  one.  In  almost  every  point  of 
view,  therefore,  it  seems  to  be  reasonably  cer- 
tain that  the  contract  of  1838  was  a  personal 
covenant  which  worked  no  change  in  title  or 
ownership,  and  fell  far  short  of  a  severance 
from  the  east-side  land  of  its  natural  water 
right,  and  a  transfer  of  that  as  an  easement  or 
appurtenance  to  the  we8^side  lots. 

But  this  contract  does  not  disclose  the  full 
strength  of  plaintiffs'  case.  Two  years  after 
its  execution  the  remainine  undiviaed  half  of 
theBissell  purchase,  whicn  had  passed  from 
him  to  Hills,  vested  in  Everard  Peck,  who  sold 
his  interest  to  Silas  O.  Smith  and  his  associates. 
Whether  these  were  the  same  identical  persons 
who  constituted  the  first  group  of  Brown's 
Race  proprietors  I  do  not  know,  and  it  may  not 
be  necessary  to  ascertain;  but  they  were  cer- 
tainly west-side  owners  and  may  be  identified 
as  the  second  group.  So  far  as  they  were  iden- 
tical, the  Bissell  lots  and  rights  had  passed  to 
them  entirely, — one  half  from  Ely,  and  one 
half  from  Peck;  for,  the  attempted  trust  fail- 
ing, the  title  went  to  the  beneficiaries.  The 
contract  with  Peck  is  not  in  evidence,  but 
proved  by  recitals.  The  purchase  from  him  is 
found  as  a  fact.  The  deed  given  by  his  heirs 
to  the  defendant  Whitney  passed  nothing  but 
the  naked  legal  title.  The  beneficial  ownership 
went  to  the  second  group  of  Brown's  Race  pro- 
prietors. Assuming  the  identity  of  the  two 
groaps,  the  whole  Bissell  right  was  vested  in 
them,  and  the  purchase  from  Peck  advanced 
them  one  stage  lurther  towards  the  possibility 
of  diverting  the  east-side  water  into  Brown's 
Race,  but  witnout  changing  their  relations  to 
each  other,  or  depriving  the  eas^sidelots  of  the 
water  which  formed  a  part  of  them  as  against 
future  grantees  to  the  center  of  the  river  who 
had  assumed  none  of  the  covenants  of  the  con- 
tract of  1833. 

But  there  still  remained  the  hostile  rights  be- 
longing to  lots  B,  16  and  17.    In  1855  Come- 
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lius  Parsons  had  become  the  owner  of  lot  17, 
and  in  June  of  that  year  conveyed  it  and  all  its 
water  rights  to  a  third  group  of  Brown's  Race 
proprietors.  These  latter  were  different  per- 
sons from  those  in  the  first  croup,  but  were 
their  successors  in  the  ownership  of  the  prop- 
erty on  Brown's  Race,  and  claimed  to  be  own- 
ers of  shares  in  the  surplus  waters  described  in 
the  contract  of  1883.  That  deed  contains  two 
important  provisions,  and  especially  so  because 
the  defendant  Whitney  was  one  of  the  gran- 
tees. It  recites  that  he,  jointly  with  Andrews 
and  Rochester,  owned  two  parts  and  a  fraction 
of  the  power  in  Brown's  Race,  and  that  the 
aim  of  the  purchase  is  '*so  far  as  may  be  prac- 
ticable" to  increase  the  fiow  of  water  in  Brown's 
Race,  the  water  rights  of  which  were  held  by 
the  owners  in  severalty;  and  the  group  of  pur- 
chasers covenant  with  each  other  that  no  one 
of  them,  his  heirs  or  assigns,  "will  sell  or  dis- 
pose of  his  or  their  interest  in  the  said  premises 
except  to  the  successor  of  such  party  in  the 
ownership  of  the  water  lot  or  water  lots  now 
owned  by  such  party  on  said  Brown's  Race 
without  the  consent  of  two  thirds  of  the  own- 
ers, the  intention  being  that  the  ownership  of 
A  share  in  the  property  bought  shall  be  con- 
nected with  and  annexed,  so  far  as  practicable, 
to  the  ownership  of  a  like  share  in  the  water  of 
said  Brown's  Race."  By  this  deed  the  defend- 
ant Whitney  is  shown  to  have  become  a  west- 
side  owner.  If  at  that  date  he  was  also  an 
east-side  owner  he  could  use  his  power  on  either 
shore,  except  as  against  his  own  covenant. 
But  he  made  an  express  covenant  in  the  deed, 
and  in  the  face  of  that  no  broader  one  could  be 
implied,  and  if  it  could  be,  nothing  more  than 
that  his  share  of  the  power  belonging  to  lot  17 
should  be  added,  by  an  appropriate  increase  of 
water  fiow,  to  the  power  of  Brown's  Race,  and 
be  used  or  held  by  him  on  that  race.  The 
covenant,  if  impliea,  would  relate  solely  to  the 
use  of  his  share  of  the  power  bought  with  lot 
17  and  extend  to  nothing  else. 

The  second  thing  made  obvious  by  this  deed 
is  that  the  third  j^oup  of  Brown's  Race  propri- 
etors were  conscious  of  and  understood  the  fact 
that  the  water  right  of  the  east  side  still  be- 
longed to  the  lots  on  that  side  as  a  right,  if 
those  lots,  runnini?  to  the  center  of  the  river, 
were  so  conveyed  to  a  stranger  not  a  party  to 
the  existing  arrangement  for  use.  That  fact 
was  recognized  as  an  inherent  defect  in  the 
scheme  of  diversion,  for  it  was  sought  to  be 
remedied  by  a  mutual  covenant  of  the  purchas- 
ers that  no  one  of  them  would  sell  to  any  per- 
son not  the  owner  or  successor  of  an  owner  of 
the  power  in  Brown's  Race  without  the  consent 
in  writing  of  two  thirds  of  the  owners.  The 
aim  of  this  covenant  was  to  prevent  the  power 
of  lot  17  from  vestingany  where  except  in  one 
interested  in  Brown's  Race,  who  would  for  that 
reason  be  unlikely  to  use  it  elsewhere;  but  it 
did  not  bar  a  Brown's  Race  owner,  who  was 
also  an  east-side  owner,  from  buying  the  shares 
of  his  associates  in  the  power  of  lot  17,  and  then 
using  it  on  the  east  side.  He  would  not  violate 
their  covenants  by  so  doing,  and  had  made  none 
for  himself,  except  as  to  the  sale  of  his  own 
original  share. 

We  come  now  to  what  is  known  as  the 
"Ward  Contract."  The  appellants  say,  in 
their  brief,  that  lots  B  and  16  were  owned 
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nominally  by  William  H.  and  Joseph  B.  Ward, 
but  in  fact  by  the  former  alone.  Assuming 
that  to  be  true,  the  contract  of  1866  settled  the 
measure  of  power  pertainiDg  to  those  lots.  Lot 
16  was  the  Cleveland  lot,  with  its  easement 
which  had  passed  through  Reynolds,  who 
signed  the  agreement  of  1833,  and  had  come 
down  to  Ward.  Lot  B,  according  to  Hudson's 
map,  stood  nearly  midway  between  the  falls  on 
the  north  and  the  entrance  of  the  east-side  race 
into  the  water  stored  by  the  dam.  It  stood 
astride  of  that  race,  and  ran  to  the  center  of  the 
river.  It  had  upon  it  a  sawmill  driven  by 
water  from  the  race.  Dispute  had  arisen  be- 
tween Ward  and  the  Brown's  Race  owners  as 
to  his  use  of  the  water,  and  to  settle  that  dispute 
the  contract  of  1866  was  made.  The  west-side 
owners  as  a  group  constituted  the  party  of  the 
first  part,  and  they,  in  the  aggregate  as  one 
person,  contracted  with  Ward.  They  were  the 
fourth  group  of  Brown's  Race  proprietors,  and 
great  changes  had  taken  place  among  them. 
Thirteen  names  in  the  third  group  are  absent 
from  the  fourth,  and  fifteen  new  names  take 
their  places.  Among  them,  however,  re- 
mained the  defendant  Whitney.  The  agree- 
ment recites  the  ownership  of  the  parties,  the 
ground  of  dispute,  and  that  the  rights  of  the 
parties  of  the  first  part,  among  themselves,  to 
the  waters  of  the  river,  had  been  fixed  by  a  de- 
cree of  the  supreme  court,  in  1854,  at  seventy- 
nine  parts,  each  part  representing  the  power 
necessary  to  drive  one  run  of  stone.  It  states 
the  object  of  the  contract  to  be  an  apportion- 
ment of  the  waters  of  the  river  as  between  the 
Brown's  Race  owners  aggregated  and  Ward, 
and  contains  an  explicit  provision  that  the 
rights  and  interests  of  the  former  between 
themselves  are  in  no  manner  to  be  affected  by 
the  agreement.  It  then  estimates  the  water 
power  of  the  river  pertaining  to  the  several  lots 
specified  at  eighty-five  parts,  each  sufficient  for 
a  single  run  of  stone,  and  gives  to  Ward  six 
eighty-fifths.  Its  sole  effect  is  to  limit  the  right 
of  Ward,  as  owner  of  lots  B  and  16,  to  the  pre 
scribed  quantity  of  power.  The  appellants 
claim  for  it  a  much  wider  office  and  effect. 
They  treat  it  as  an  admission  by  Whitney  that 
the  power  of  the  whole  river  was  represented 
by  85  parts,  or  a  force  sufficient  to  drive  85  run 
o!  stone,  and  that  79  of  these  parts  belonged  to 
the  then  proprietors  of  Brown's  Race.  Such 
are  not  its  terms.  It  stipulates  that  the  water 
and  water  rights  of  the  river,  **  appertaining  to 
or  connected  with  the  lots  and  premises  herein- 
above mentioned,"  shall  be  so  represented. 
Those  lots  were  the  Brown's  Race  lots  on  the 
west  side,  and  lots  17,  B  and  16  on  the  east 
side.  It  is  only  by  assuming,  what  we  cannot 
admit,  that  the  water  power  of  the  other  east- 
side  lots  had  been  stripped  from  them  and  at- 
tached to  the  west-side  lots,  that  the  division 
and  apportionment  could  be  made  to  extend  to 
all  lots  on  both  sides  of  the  river.  On  the  con- 
trary, the  contract  explicitly  admits  that  no 
such  transfer  had  been  or  was  to  be  accom- 
plished as  to  lot  17  on  the  east  side;  for,  while 
providing  for  a  shaft  to  be  placed  by  Ward  over 
or  through  that  lot,  it  specifies  that  he  shall  not 
interfere  with  "  the  water  or  water  rights  to 
which  the  same  is  entitled."  This  contract 
with  Ward  was  after  the  deed  from  Parsons, 
and  shows  that,  in  the  contemplation  of  all 
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parties,  lot  17  had  not  been  denuded  of  its  water 
rights,  but  retained  them,  and  rendered  neces- 
sary a  special  covenant  for  their  protection. 

It  is  observable  also  that  there  is  nowhere  in 
this  agreement  any  trace  of  a  covenant  or  the 
admission  of  a  covenant  for  the  exclusive  use 
of  the  79  parts  on  the  west  side,  or  for  the  di- 
version of  any  east-side  water  to  the  west  side. 
The  whole  scope  of  the  contract  is  to  limit 
Ward's  right  to  draw.  And  that  view  is  en- 
forced by  the  special  provision  that  the  rights 
of  the  Brown's  Race  owners  between  them- 
selves were  not  to  be  in  any  manner  affected  by 
the  agreement.  It  is  argued  that  this  provision 
is  rather  formal  than  otherwise,  but  it  seems  to 
me  entirely  in  harmony  with  the  purpose  to 
settle  or  affect  no  rights  of  the  parties  of  the 
first  part  among  themselves,  but  simply  as 
against  them  to  limit  the  amount  of  water  to 
be  drawn  on  the  east  side  by  Ward.  For  this 
purpose,  and  this  only,  the  clause  of  release 
was  drawn.  The  Brown's  Race  owners  re- 
leased to  Ward  any  right  which  they  might 
have  to  reduce  his  supply  below  the  stipulated 
six  parts,  and  he  released  to  them  any  right  he 
mi^ht  possess  to  draw  in  excess  of  that  amount. 
It  is  said  that  Whitney  had  no  water  right  on 
the  east  side  at  the  date  of  this  agreement.  I 
do  not  feel  sure  about  that,  but  deem  the  in- 
quiry immaterial  for  any  present  purpose.  At 
least  he  had  not  incapacitated  himself,  either 
by  accepting  the  Parsons  deed  or  by  the  con- 
tract with  Ward,  from  acquiring  the  east  side 
rights  which  it  is  found  that  he  did  possess. 

Pausing  at  this  point,  let  us  see  what  had 
been  accomplished.  The  dam  across  the  river 
has  received  everybody's  assent,  and  become  a 
fixed  fact.  As  a  consequence,  all  the  water 
power  of  each  and  every  lot  on  both  sides  run- 
ning to  the  thread  of  the  stream  was  stored  in 
the  dam,  and  distributed  therefrom,  each  lot 
having  its  due  share  as  part  and  parcel  of  the 
land  itself.  A  division  of  that  power  was  pos- 
sible. The  whole  power  of  both  sides  was 
agreed  to  be  not  less  than  eighty-five  parts,  each 
representing  one  run  of  stone.  One  half,  or  42J^ 
parts,  at  least,  belonged  to  each  side  as  parcel 
of  the  water  lots  running  to  the  center  of  the 
river.  The  Brown's  Race  owners  in  different 
and  consecutive  groups  bought  all  of  the  east 
side  lots,  and  the  power  belonging  to  them,  ex- 
cept Ward's  B  and  16,  which  were  assigned  six 
eighty-fifths.  The  new  owners  could  use  the 
east-side  power  on  the  west  side,  and  by  per- 
sonal covenants  agreed  to  do  so;  but  the  east- 
side  power  remained  a  part  of  the  east-side  lots, 
wherever  it  was  used.  It  was  by  force  of  that 
fact  that  the  new  purchasers  got* it,  and  it  was 
not  detached  or  severed  by  any  grant  or  con- 
veyance. It  remained  a  part  of  the  land ;  would 
pass  by  a  deed  of  the  land;  and  could  be  used 
as  the  purchaser  pleased,  if  he  had  made  no 
covenant  for  its  use,  or  assumed  the  obligation 
of  none. 

The  general  term  reached  tjiis  conclusion. 
They  said:  "The  fact  that  some  of  the  own- 
ers, more  or  less,  of  the  property  and  water 
privileges  on  Brown's  race  became  and  were 
the  owners  of  land  on  the  opposite  side  of  the 
river  did  not  have  the  effect  to  make  the  right 
to  the  use  of  the  water  east  of  the  thread  of  the 
stream  appurtenant  to  their  land  on  the  west 
side,  nor  would  such  be  the  effect  of  a  convey- 
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ance  of  the  land  on  the  east  side  by  an  owner 
of  it  on  both  sides  excepting  and  reserving 
from  the  grant  the  right  to  the  use  of  the 
water  of  the  river."  The  learned  counsel  for 
the  appellant  says,  as  a  comment:    "  All  that 

I  concede,  but  it  is  not  this  case."  He  then 
argues  that  the  result  is  changed  when  there  is 
superadded  to  the  ownership  on  both  sides  the 
agreements  for  use  on  the  west  side  and  the 
force  of  the  partition  decree,  to  which  I  shall 
hereafter  refer. 

My  answer  to  that  criticism  has  already  been 
made,  and  perhaps  may  be  repeated  in  a  some- 
what different  form.  The  water  power  of  the 
east  side  lots  was  a  part  of  the  land.  Such 
part  of  the  land  could  not  be  severed  from  the 
other  and  remaining  part  except  by  deed.  No 
such  deed  working  a  severance  was  made. 
What  was  done  was*  merely  a  personal  agree- 
ment of  the  owners  to  use  a  part  of  their  prop- 
erty capable  of  physical  transfer  on  the  west 
side;  but  it  contmued  to  be  an  integral  part  of 
the  eas^6ide  water  lots.  Each  west-side  pro 
prietor  owned  also  his  proportion  of  east-side 
power  by  force  of  his  title  to  the  east-side  lots, 
and  had  covenanted  to  use  bis  east-side  power 
on  the  west  side;  but  if  he  sold  his  east-side 
land  to  one  not  bound  by  the  covenant,  the 
grantee  was  free  to  restore*^the  use  of  power  to 
the  land  purchased  and  to  which  it  belonfi:ed. 

The  question  next  arises  whether  Whitney 
became  suoh  grantee,  and  invc^ves  the  trans- 
fers of  land  and  water  rights  on  both  sides  and 
the  alleged  estoppels  asserted  against  Whitney 
by  the  appellants.  We  have  seen  that  the  Bis- 
sell  purchase,  which  was  lots  C,  D,  18  and  A, 
became  vested  in  the  first  group  of  Brown's 
Race  proprietors.  Their  deeds  of  west-side  lots 
on  that  race  with  the  water  rights  thereunto 
belonging  would  convey  none  of  the  "sur- 
plus" or  east-side  water,  unless  by  some  added 
and  specific  grant  of  that  right,  or  of  the  east- 
side  land  of  which,  as  matter  of  law,  it  formed 
a  part.  The  present  plaintiffs  are  the  succes- 
sors of  the  first  group  of  west- side  owners  as  to 
the  wes^side  lots,  but  do  not,  as  I  understand 
the  facts,  claim  to  have  any  separate  or  specific 
grant  of  the  east-side  water,  except  by  force  of 
their  west-side  grants.  In  the  view  I  have 
taken  of  the  case,  they  are  not  owners  of  the 
water  right  belonging  to  lots  C,  D,  18  and  A, 
and  that  fact  alone  would  seem  to  be  decisive 
of  their  claim  against  Whitney,  for  they  can- 
not restrain  the  use  by  him  of  water  which 
they  do  not  own.  On  the  other  hand,  Whit- 
ney has  become  the  owner  of  almost  all  of  the 
east-side  lots,  and  of  the  water  power  pertain- 
ing to  them  by  force  of  their  extension  to  the 
thread  of  the  stream.  The  findings  are  that  he 
has  become  the  legal  owner  of  the  undivided 
half  which  passed  mm  Bissell  to  Ely,  and  has 
acquired  the  interests  of  all  the  purchasers  of 
that  half  from  Ely  except  three  or  four.  It  is 
also  found  that  he  bad  obtained  the  legal  title 
of  the  Peck  half,  and  was  the  owner  in  fee  of 
forty-ifour  sixty-eighths  of  thebeneficial  interest 
which  passed  to  the  second  group  of  Brown's 
Race  proprietors.  The  power  represented  by 
this  ownership  he  is  at  liberty  to  use  on  the 
east  side,  where  it  belongs,  unless  in  instances 
where  he  bought  with  covenants  to  the  con- 
trary.   It  is  claimed  that  he  so  purchased  the 
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Peck  transfers  to  the  first  and  second  group  of 
Brown's  Race  proprietors.  I  suppose  those 
shares  were  not  mcluded  in  the  findings  above 
referred  to.  Smith  is  not  named  among  those 
whose  rights  under  the  Ely  purchase  Whitney 
acquired,  and  such  shares  may  not  have  been 
embraced  in  the  forty-four  sixty-eighths  of  the 
Peck  purchase.  Those  11  shares  passed  from 
Smith  to  Buell  and  from  Buell  to  Whitney, 
expressly  subject  to  the  agreement  of  1883  and 
with  a  covenant  on  the  part  of  the  grantees  not 
to  use  the  water  power  appertaining  on  the 
east  side.  So  far  Whitney  is  bound  by  his 
covenant;  but  that  affects  only  the  interest 
bought  of  Smith  and  not  the  defendant's  other 
ownership.  It  is  said,  however,  that  he  is 
estopped  by  a  later  deed  from  Smith's  execu- 
tors. That  was  made  in  1874,  and  quitclaims 
Smith's  interest  in  certain  property  on  Water 
and  St.  Paul  Streets,  derived  from  Buell  in 
1851,  excepting  and  reserving  Smith's  right,  at 
his  death,  **to  the  use  of  water  originally  be- 
longing to  land  on  the  east  side  of  the  rivei , 
but  transferred  and  made  appurtenant  to  land 
on  the  west  side  of  said  river,  without  preju- 
dice to  any  rights  which  the  srfid  Whitney  now 
has."  I  do  not  see  what  meaning  belongs  to 
the  last  clause  unless  it  be  that  the  grantee,  by 
accepting  the  deed  with  the  exception  in  it  as 
described,  is  not  thereby  to  be  prejudiced  as  to 
any  of  his  existing  rights.  Tl  e  grantors  chose 
their  own  terms  and  description  of  what  they 
reserved.  The  grantee  did  not  admit  the  grant- 
or's title  or  right  to  the  thing  excepted,  or  the 
truth  or  accuracy  of  its  description,  but  was 
left  with  his  existing  rights  unprejudiced  and 
unaffected.  I  do  not  think  the  acceptance  of 
the  deed  amounts  even  to  an  admission. 

The  other  grounds  of  estoppel  alleged  relate 
to  lot  17,  and  are  based  upon  the  deed  of  Par- 
sons and  the  judgment  in  Pool  v.  Connolly, 
which  was  founded  upon  that  deed,  and  the 
acts  of  the  parties.  If  that  should  be  con- 
ceded, it  would  affect  only  the  water  right 
appertaining  to  lot  17,  and  not  alter  the  neces- 
sity of  affirming  the  judgment  appealed  from. 
It  may  be,  as  the  respondent  claims,  that  a  par- 
tition was  sought  of  the  land  merely,  without 
the  water  right  of  lot  17,  and  that  there  was  no 
juiisdiction  in  the  couit  to  adjudge  what  had 
become  of  those  water  rights  by  declaring  that 
they  had  been  diverted  to  the  west-side  lots; 
but  it  seems  unnecessary  to  pass  on  that  ques- 
tion. Whitney  bought  under  the  decree  of 
partition,  and  was  himself  a  party  to  the  action, 
and  concedcdly  acquired  by  that  purchase  onl^ 
the  land  of  lot  17,  and  if  he  has  restored  to  it 
its  water  power,  it  has  been  by  some  other  con- 
veyances than  the  partition  deed. 

I  have  thus  sought  to  explain  my  own  views 
of  this  complicated  controversy,  which  are  in 
general  accord  with  those  expressed  by  the 
trial  judge  and  the  general  term.  I  think  it 
will  be  seen,  at  least  it  so  seems  to  me,  that 
there  are  fundamental  difficulties  in  the  way  of 
the  appellants'  essential  and  pivotal  proposi- 
tion asserting  the  transfer  of  the  water  flowing 
over  the  east -side  lots  to  the  titles  and  owner- 
ship of  the  west-side  lots.  I  have  been  unable 
to  see  how  owners  in  severalty  on  one  side  of  a 
stream,  possessing  water  lots  in  common  on 
the  other  side,  could  have  an  easement  in  their 
own  lands  on  the  other  side,  or  how  a  cove- 
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Dant  for  use  could  run  with  lands  not  at  the 
same  time  granted  or  conveyed.  Of  course,  in 
the  confusion  of  a  great  multitude  of  titles,  it 
has  not  been  easy  to  obtain  an  accurate  mas- 
tery of  the  situation,  but  its  main  and  essential 
facts  lead  me  to  the  conclusion  that  the  case 
has  been  correctly  decided;  and  as  to  the  de- 
fendants other  than  Whitney,  for  the  reasons 
assigned  by  the  general  term,  the  judgment 
shovld  be  affirmed,  with  costs. 
All  concur. 


John  A.  POST  et  al,,  RespU., 
Matilda  WEIL,  Exrx.,  et  aL,  Appts. 

■ 

(....N.Y ) 

1.  One  who  has  reftised  to  ftilfill  his 
contract  to  purchase  land,  because  of  an 
alleged  defect  in  title,  Is  entitled  to  rest  upon  the 
state  of  facts  proved  to  have  existed  when  the 
refusal  was  made;  hence  the  apparent  existence 
at  that  time  of  a  restriction  as  to  the  use  of  the 
property  will  justify  the  refusal,  althoujrb  a  pr^ 
viouaJy  executed  release  of  such  restriction  is 
subsequently  found  and  placed  on  record,  if  it 
was  then  mifwing  and  unrecorded. 

8.  A  covenant  in  a  deed  of  land  restricting  the 
mode  of  its  use,  and  inserted  for  the  benetit  of 
adjoining  land  of  the  grantor,  will  be  extin- 
guished by  the' subsequent  vesting  in  one  person 
of  the  title  to  both  tracts  of  land. 

8.  If  the  only  reason  for  construing  a 
clause  in  a  deed  to  be  a  condition  subsequent 
involving  a  forfeiture  of  the  estate  is  to  be  found 
In  the  technical  words  which  have  been  used. 


such  words  may  be  disregarded  and  the  clause 
construed  as  the  circumstances  and  facts  of  the 
particular  case  seem  to  demand,  and  so  as,  if  pos- 
sible, to  avoid  the  forfeiture. 

4*  Words  alone  should  not  be  deemed  to 
create  a  condition  subsequent  in  a  deed, 
and  to  be  capable  of  importing  possible  future 
forfeiture  of  estate,  except  where  they  intro- 
duce some  new  clause  the  sense  of  which  is  not 
referable  to  and  in  quallfloation  of  some  preced- 
ing clause,  and  which  evidences  some  part  of  the 
consideration  for  the  grant  of  the  property  by 
the  imposition  of  an  obligation  upon  the  grantee. 

5.  The  fbllowin^  clause  in  a  deed  **  Pro- 
vided always,  and  these  presents  are  upon  this 
express  condition,"  that  no  part  of  the  granted 
premises  shall  ever  be  used  or  occupied  as  a 
tavern,  will  be  construed  as  a  covenant  running 
with  the  land,  and  not  as  a  condition  subsequent 
subjecting  the  estate  to  forfeiture,  when  no  right 
to  re-enter  is  reserved,  where  no  such  interest  ap- 
pears to  have  existed  in  the  grantors  as  demand- 
ed or  made  important  the  reseii-ation  of  such  a 
condition,  and  the  obvious  and  only  purpose  of 
its  insertion  was  to  protect  the  adjacent  prop- 
erty, and  where  it  appears  that  the  office  of  the 
clause  is  simply  to  restrain  the  generality  of  the 
preceding  clause. 

(October  8, 1888.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
Special  Term  in  favor  of  plaintiffs  in  an  action 
to  enforce  the  specific  performance  of  a  con- 
tract for  the  purchase  of  certain  real  estate. 
Affirmed. 
The  facts  are  fully  stated  in  the  opinion. 


Note.— Conditions  subsequent  and  covenants  dis- 

tinffuUhed. 

The  distinction  between  a  condition  subsequent 
and  a  covenant  is  that  a  breach  of  the  former  oper- 
ates as  a  forfeiture  of  the  estate,  wtiile  the  remedy 
on  a  breach  of  the  latter  is  an  action  on  the  cove- 
nant.   Ed. 

Courts  wiU  always  Incline  to  interpret  the  lan- 
guage as  a  covenant  rather  than  a  condition  sub- 
sequent. Board  of  Education  of  Normal  School 
Bist.  V.  First  Baptist  Church,  68  111.  204;  4  Kent, 
Com.  180. 

Whether  words  amount  to  a  condition  or  cove- 
nant is  matter  of  construction,  and  the  intention 
of  the  parties  should  control.  St.  Louis  v.Wigglns 
Ferry  Co.  6  West.  Bep.  858, 88  Mo.  616. 

Although  the  words  In  a  deed  are  suffldnnt  to 
create  a  condition  the  breach  of  which  would  for- 
feit the  estate,  courts  lean  against  such  construc- 
tion, and,  when  they  are  capable  of  being  treated 
as  a  covenant  or  restriction,  will  hold  that  they  do 
not  amount  to  a  condition.  Adams  v.  Valentine,  83 
Fed.  Bep.  1. 

A  recital  that  no  building  shall  be  erected  upon 
the  premises  nearer  to  a  certain  street  than  a  cer- 
tain house  stands  is  a  condition  rather  than  a  cove- 
nant.   Adams  v.  Valentine,  83  Fed.  Bep.  L 

Ckmdttiona subsequent;  what  are. 

The  words  '*  upon  condition,"  and  a  clause  pro- 
viding that  the  grautor  may  have  the  right  to 
enter,  are  the  usual  Indications  of  intent  to  create 
a  condition  subsequent.  Gailaber  v.  Herbert,  4 
West.  Bep.  168, 117 I1L  160:  Shep.  Touch.  6th  ed.  118. 

A  conveyance  to  a  railroad  company  on  condi- 
tion that  it  shall  be  void  if  its  road  shall  not  be 
constructed  through  the  tract  and  a  station  be  not  | 
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erected  thereon  is  a  condition  subsequent.    ElllS  ▼• 
Kyger,  7  West.  Bep.  748,  90  Mo.  600. 

The  phrase  '*  for  the  purpose  of  erecting  a  church 
thereon  only,**  does  not  of  itself  create  a  condi- 
tion subsequent.  Farnham  v.  Thompson,  84  Minn. 
880. 

The  use  of  property  conveyed  may  be  restricted 
by  a  condition.  In  the  deed  of  conveyance,  as  to 
the  structure  to  be  erected  thereon,  or  the  busi- 
ness to  be  pursued.  Collins  Mfg.  Co.  v.  Maroy,  25 
Conn.  242;  Craig  v.  WeUs,  U  N.  Y.  315;  Gray  v. 
Blanchard,  8  Pick.  284;  Sperry  v.  Pond,  6  Ohio,  88Q; 
NlcoU  V.  New  York  &  E.  B.  Co.  12  N.  Y.  121. 

A  provision  in  a  deed,  **  with  this  limitation  and 
quaUflcatlon  and  on  these  express  conditions,** 
etc.,  stating  the  character  of  the  building  and  the 
use  to  which  the  premises  are  to  be  put,  is  a  con- 
dition and  not  a  restriction  merely>  or  personal 
covenant.  Hoyt  v.  Ketcham,  2  New  Eng.  Bep.  667, 
54  Conn.  600. 

A  condition  in  a  deed  that  the  land  should  be 
devoted  to  the  use  of  a  schoolhouse  Is  a  condition 
subsequent.  Gage  v.  School  Dlst.  No.  7, 4  New  Eng. 
Bep.  284,  64  N.  H.  232. 

Under  a  provision  in  a  deed  of  city  property  not 
to  carry  on  or  to  permit  "any  Uvery  stable,  slaugh- 
ter house,  etc.,  or  any  other  manufactory,  trade 
or  business  whatever,  which  should  or  might  be 
offensive  to  the  neighboring  inhabitants,*^  a  ooal 
yard  would  be  such  an  offensive  trade  as  was  con- 
templated by  the  covenant.  Barron  v.  Bichard,  8 
Edw.  CL.  96,  affirmed  in  8  Paige,  851. 

Power  Mf  eqeaXtM  ta  compel  dbeeroance  of  eovenamiie. 

Equity  has  iurlsdiction  to  compel  the  observance 
of  covenants  made  for  the  mutual  benefit  and  pro* 
tectlon  of  all  the  owners  of  lands,  by  those  owninir 
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Mr,  James  C.  Carter,  for  appellants : 

In  the  iDterpre^ation  of  deeds  the  language  of 
^e  parties  is  to  be  taken  according  to  its  natu- 
ral meaning;  and  where  technical  words  are 
•employed,  it  must  be  presumed  that  they  are 
employed  in  a  technical  sense  unless  the  con- 
text indicates  the  contiiarj. 

Share  v.  WiUon,  6  Scott,  N.  R.  1087;  Jar- 
man's  Rules,  16,  17;  2  Jarm.  Wills,  842. 

This  rule  determined  the  character  of  the  pro- 
vision in  question  to  be  a  simple  condition  sub- 
sequent. It  is  drawn  as  such  in  the  most  pre- 
<;iBe  and  approved  form.  Not  one,  merely,  but 
two,  of  the  usual  phrases  for  creating  such  a 
condition  are  employed,  as  if  for  the  purpose 
of  leaving  no  doubt,  and  there  is  absolutely 
nothing  in  the  context  to  start  a  suggestion  that 
iinytbing  other  than  a  condition  was  intended. 

Palmer  v.  Fort  Piain  <fe  C,  Plank  Road  Go. 
11  N.  Y.  876;  WrigU  v.  'PutUe,  4  Day,  326;  8 
Com.  Dig.  86  (Condition  A.  2);  Ooldv.  Judson, 
21  Conn.  625;  Chapin  v.  Winchester  School 
Diet,  85  N.  H.  450;  Attomey-Oeneraiy,  Merri- 
mack  Mfg  Co,  14  Gray,  612;  Bawson  v.  Uz- 
Mdge  School  Diet  7  Allen,  128. 

The  omission  to  declare  the  estate  void  on  a 
breach  of  the  condition,  or  to  g[ive  a  right  of 
re-entry,  has  never  been  deemed  in  any  way  in- 
consistent with  an  intent  to  create  a  condition. 

See  Touchstone.  121;  Co.  LiU.  881,  208;  Doe 
v.  Watt,  1  Man.  &  Ry.  694;  Jackson  v.  AUen, 
Z  Cow.  220;  Simpson  v.  Tiiterell,  Cro.  Eliz. 
242;  Grayy,  Blanchard,  8  Pick.  284;  Pembroke 
V.  Berkley,  Cro.  Eliz.  884;  Harrington  v.  Wise, 
Cro.  Eliz.  486;  T/umas  v.  Becord,  47  Me.  500. 

The  mere  existence  of  the  release  on  the  day 
appointed  for  the  completion  of  the  purchase 


did  not  make  the  title  good.  The  undertaking 
of  a  seller  to  give  a  good  title  can  be  fulfilled 
only  by  showing  a  good  title  of  record.  The 
purchaser  has  a  right  to  a  marketable  title;  and 
this  exists  only  when  it  appears  by  recorded  in- 
struments open  to  the  inspection  of  all. 

Langdell,' Summary  of  the  Law  of  Contracts, 
§170;  Murray  v.  Hartcay,  56  N.  Y.  887,  843; 
Hellreigel  v.  Manning,  97  N.  Y.  56,  60. 

In  contracts  for  the  sale  of  land,  where  a 
time  is  fixed  for  the  completion,  such  time, 
whether  of  the  essence  or  not,  is  material  in 
e(]fuity  as  well  as  at  law;  and  where  no  ques- 
tion arises  except  that  of  contract  and  its  per- 
formance, if  a  purchaser  is  ready  at  the  ap- 
pointed time  and  demands  performance  by  the 
vendor,  and  upon  the  failure  of  the  latter,  from 
whatever  cause,  to  perform,  demands  repay- 
ment of  his  deposit,  the  vendor  cannot  aiter- 
wards  enforce  against  the  purchaser  a  specific 
performance. 

UoydY,  Oollett,  4Bto.  Ch,  489, 4Ves.  Jr.  689, 
note  (b) ;  Pincke  v.  (Jurteis,  4  Bio.  Ch.  829; 
Benedict  v.  Lynch,  1  Johns.  Ch.  370;  Dominick 
V.  Michael,  4  Sandf.  874;  Bichmond  v.  Gray, 
8  Allen,  25;  Davison  v.  Jersey  Co.  71  N.  Y. 
888.  889;  Bigler  v.  Morgan,  77  N.  Y.  812,  819; 
BwrweU  v.  Jaxkson,  9  N.  Y.  585,  546;  Judson 
V.  Wass,  11  Johns.  525. 

Messrs.  Evarts.  Southmayd  &  Choate* 
for  respondents: 

The  restriction  in  the  deed  was  a  covenant 
or  the  reservation  of  an  easement,  and  not  a 
condition  subsequent. 

What  the  law  formerly  deemed  a  devise  upon 
condition  will  now,  in  almost  every  case,  be 
construed  a  devise  in  fee  upon  trust,  and  thus, 


Afferent  parcels  of  the  lands,  and  to  secure  to  those 
entitled  the  enjoyment  of  easements  or  servitudes 
annexed  by  grant,  covenant,  or  otherwise  to  pri- 
vate estates.  Columbia  College  v.  Lynch,  70  N.  Y. 
448, 86  Am.  Rep.  ^SSSr,  Watertown  v.  Cowen,  4  Paige, 
510. 

Beetrictions  as  to  the  use  of  a  lot  conveyed  by 
the  owner  o\  a  block,  which  are  beneficial  to  all  the 
purchasers  o*  lots  in  the  block,  may  be  enforced 
by  such  purchasers,  and  cannot  be  released  by  the 
grantor.  Raynor  v.  Lyon,  40  Hun,  227, 11  N.  Y.  8. 
B.500. 

So  of  stipulations  in  an  indenture  restricting 
building  limits.  Payson  v.  Bumham,  2  New  Eng. 
Hep.  637, 141  Haas.  547. 

A  stlpulatioD  prohibiting  the  erection  or  use  of 
tmlldlngs  for  stores,  boarding  bouses,  hotels  or 
etables,  without  consent  of  the  vendor,  is  enforcible 
by  injunction.  Winnepesaukee  Camp-Meeting 
ASBO.  V.  Gordon,  1  New  Bug.  Rep.  840,63  N.  H.606. 

Relief  hy  injunctUm. 

The  fact  that  a  penalty  or  forfeiture  Is  imposed 
for  doing  a  prohibited  act  is  no  obstacle  to  the  in- 
terposition of  equity  by  injunction.  Watrous  v. 
AUen.  67  Mich.  862, 68  Am.  Rep.  868. 

Equity  will  grant  relief  by  injunction  in  case  of 
covenants  between  the  grantor  and  grantees,  re- 
apectively,  against  the  erection  of  any  noxious 
business  or  trade  upon  the  lot  of  a  subsequent  pur- 
chaser. Tallmadge  v.  East  River  Bank,  26  N.  Y.  110; 
Niagara  Falls  International  Bridge  Co.  v.  Great 
Western  U.  Co.  39  Barb.  225. 

So  where  land  was  sold  to  trustees  of  a  land  so- 
ciety, who  covenanted  that  plaintiff  should  have 
the  exclusive  right  of  selling  beer  to  any  public 
house  erected  on  the  premises,  a  member  of  the 
eodety  who  acquired  a  portion  of  the  land  with 
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notice  of  the  covenant,  and  erected  a  public  house 
thereon,  was  restrained  from  supplying  the  same 
with  his  own  beer.   Catt  v.  Tourle,  L.  R.  4  Ch.  664. 

For/eiture  of  estate  for  breach  of  eaoenant, 

Mere  nonperformance  of  a  condition  subsequent 
of  a  conveyance  does  not  devest  grantee's  estate 
until  grantor  elects  to  declare  a  forfeiture,  by  entry 
for  condition  broken.  EUls  v.  Kyger,  7  West. 
Rep.  749, 90  Mo.  600. 

Performance  may  be  waived  and  the  estate  con- 
tinue in  grantee  until  he  who  has  a  right  to  insist 
upon  performance  elects  to  declare  a  forfeiture. 
4  Kent,  Com.  127;  2  Washb.  Real  Prop.  4th  ed.  12;  1 
Smith.  L.  C.  8th  ed.  180:  Memphis  &  C.  R.  Co.  v. 
Neighbors,  61  Miss.  412;  Kenner  v.  American  Con- 
tract Co.  0  Bush,  202;  Knight  v.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.  70  Mo.  231. 

A  forfeiture  results  if  the.  grantee  or  its  assignee 
used  the  premises  conveyed,  for  other  than  the 
stipulated  use,  where  premises  were  conveyed  to 
be  used  for  the  purpose  of  a  street  only.  Carpen- 
ter V.  Graber,  66  Tex.  465. 

Although  there  is  a  penalty  by  way  of  forfeiture, 
complainant  is  not  obliged  to  insist  upon  It.  Hod- 
son  V.  Coppard,  29  Beav.  4;  Tulk  v.  Moxhay,  11 
Beav.  577;  High,  InJ.  §  701. 

Forfeiture  for  manufacture  or  sale  of  Jiqtwrs, 

A  condition*  In  a  deed  that  intoxicating  liquors 
shall  never  be  manufactured,  sold  or  otherwise 
disposed  of  as  a  beverage  in  any  place  of  public 
resort  on  the  premises,  and  that  if  the  condition 
be  broken  by  the  grantee  his  assigns,  or  legal  rep- 
resentatives, the  deed  shall  become  null  and  void, 
and  the  title  to  the  premises  shall  revert  to  the 
grantor.  Is  not  repugnant  to  the  estate  granted,  nor 
unlawful  as  against  public  policy.    CoweU  v.  Colo- 
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instead  of  the  beir  taking  advaDtage  of  the  con- 
dition broken,  ttie  cestui  que  trust  will  compel 
an  observance  of  the  trust  in  equity. 

7  Sugd.  Powers,  128;  Stanley  v.  Colt,  72  U. 
S.  6  Wall.  165  (18  L.  ed.  509). 

The  union  of  the  two  properties,  "Monte 
Alta,"  the  servient,  and  "Claremont,"  the  domi- 
nant, in  the  plaintiffs'  ancestor,  Joel  Post,  and 
its  continuance  in  themselves,  extinguishes  the 
covenant  and  the  plaintiffs'  deed  will  convey 
an  absolute  fee  unincumbered  by  any  cove- 
nant. 

4  Washb.  Easem.  685. 

A  provision  must,  if  possible,  be  construed 
as  a  covenant  running  with,  or  an  easement  in, 
the  land,  and  not  as  a  condition. 

See  4  Kent.  Com.  129,  132;  Bishop.  Cont. 
(1887)  g  418,  and  cases  cited;  Woodruff  y.  Wood- 
ruff, 1  L.  R.  A.  880,  44  N.  J.  Kq.  849;  Clark 
V.  Martin,  49  Pa.  289,  297;  Lyon  v.  Hersey,  4 
Cent.  Rep.  884, 103  N.  Y.  264;  Avery  v.  JHew 
Ytyrk  Cent,  d  H.  R.  R.  Co,  7  Cent.  Rep.  795, 
106  N.  Y.  142,  154,  155;  Countryman  v.  Deck, 
18  Abb.  N.  C.  110;  Ayling  v.  Kramer,  133 
Mass.  12;  Barrie  v.  iC^iYA,47Mich.  130;  Sohier 
V.  Trinity  Church,  109  Mass.  19;  VJiapin  v. 
Harris,  8  Allen,  594;  Columbia  College  v. 
Lynch,  70  N.  Y.  440. 

If  the  court  should  consider  that  the  title  was 


made  good  only  by  the  production  of  the  mis- 
laid * 'release,*' the  production  of  the  "release"* 
itself  before  trial  entitled  the  vendors  to  a  de- 
cree of  specific  performance. 

JenJcinsy.  Fahey,  78  N.  Y.  855;  Onderdanh 
V.  Ackerman,  62  How.  Pr.  821;  Phillipson  v. 
Gibbon,  L.  R  6  Ch.  428;  Clute  v.  Robinson,  2 
Johns.  614;  Pierce  v.  Nichols,  1  Paige,  244; 
Brown  v.  Haff,  5  Paige,  241:  Rrformed  Prot. 
Dutch  Church  v.  Mott,  7  Paige,  83;  Grady  v. 
Ward,  20  Barb.  543;  People  v.  Stock  Brokers 
Bldg.  Co.  92  N.  Y.  98.  104,  105;  Dresel  v.  Jor^ 
dan,  104  Mass.  407;  1  Story,  Eq.  Jur.  §  777; 
Atkinson,  Marketable  Titles,  «238,  242. 

Gray,  J.,  delivered  the  opinion  of  the  court: 

This  action  arose  out  of  the  refusal  of  the 

appellants'  testator  to  complete  his  agreement 

to  purchase  certain  lots  of  land  in  the  Ciry  of 

New  York. 

Their  sale  had  been  at  public  auction  and» 
by  its  terms,  an  indisputable  title  was  offered 
to  purchasers.  Weil,  the  appellants'  testator, 
refused  to  accept  the  deed,  which  was  tendered 
to  him,  on  the  ground  that  by  the  provisions  of 
a  former  deed,  on  record,  and  through  which 
the  title  of  the  vendors  was  derived,  the  prop- 
erty, of  which  these  lots  were  part,  was  subject 
to  the  operation  of  a  condition  subsequent;  to 


rado  Springs  Co.  100  U.  S.  56  (26  L.  ed.  647);  Plumb  v. 
Tubbs,  41  N.  Y.  44S,  a  leading  case. 

Such  a  condition  is  a  valid  condition  subsequent, 
upon  the  continued  observance  of  which  the  estate 
conveyed  depends.  O^Brien  v.  Wetherell,  14  Kan. 
616;  Doe  v.  Keeling,  1  Maule  &  S.  06;  Gray  v.  Blan- 
chard,  8  Pick.  284. 

A  deed  providing  for  the  forfeiture  of  title  upon 
the  sale  of  spirituous  liquors  on  the  land  by  the 
grantee,  the  gmntor  is  not  limited  to  an  assertion 
of  forfeiture,  but  may  obtain  other  relief.  Blch- 
ardi9  v.  Burdsall  (N.  J.)  9  Cent.  Kep.  52. 

Where  gnintce  was  inhibited  from  the  manufac- 
ture ornile  of  intoxicating  liquors  oh  the  premises 
unless  the  grantor,  his  heirs  or  assigns,  shall  sell 
otlier  land  in  the  village  without  such  restriction, 
or  shall  themselves  manufacture  or  sell  the  same 
or  permit  the  sale  thereof  on  their  lands,  a  convey- 
ance by  another  grantee  without  any  such  restric- 
tion does  not  prevent  forfeiture  by  the  defendant. 
Plumb  V.  Tubba,  41  N.  Y.  442. 

The  sale  of  a  mere  glass  of  liquor  upon  another 
lot,  made  in  presence  of  the  plaintiff  and  without 
objection  by  him,  is  not  such  a  '*  permission  "  by 
him  as  comes  within  the  meaning  of  that  expression 
in  the  deed.    Plumb  v.  Tubbs,  41 N.  Y.  442. 

Ri4JhL  of  re-entry  on  conditUm  broken. 

If  a  condition  subsequent  be  broken,  the  party 
entitled  may  n.-enter,  and  if  necessary  regain  his 
estate  by  action,  but  he  cannot  obtain  relief  in 
equity.    Raley  v.  Umatilla  County,  15  Or.  1T2. 

Upon  the  breach  of  a  condition  subsequent  pro- 
viding for  a  forfeiture  of  the  estate,  the  grantor 
may  treat  the  estate  as  having  reverted,  and  may 
bring  ejectment  for  the  premises  without  previous 
entry  or  demand  for  possession  when  entry  and 
demand  are  u  n  necessary  under  the  statute.  Cowell 
▼.  Colorado  Springs  Co.  100  U.  S.  65  (25  L.  ed.  647); 
Austin  V.  Cambridgeport  Parish,  21  Pick.  216;  Cor- 
nelius V.  Ivins,  26  N.  J.  L.  876:  Ruch  v.  Rock  Island, 
07  U.  S.  OSS  (24  L.  ed.  1101);  Plumb  v.  Tubbs,  41  N.  Y. 
412;  Cniger  v  McLaury,  41 N.  Y.  219;  Hosf  ord  v.  Bal- 
lard, 80  N.  Y.  147;  Ellis  v.  Kyger.  7  West  Rep.  752,  90 

Mo.  eoo. 

Where  in  such  case  the  grantor  was  a  corpora- 
tion, the  grantee  is  estopped,  when  sued  in  ejeot- 
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ment,  from  denying  the  corporate  existence  of  his 
grantor,  or  the  validity  of  the  title  con  veyed  by  the 
deed.  Cowell  v.  Colorado  Springs  (k>.  100  U.  S.  65  (2&' 
li.  ed.  647);  Gill  v.  Fauntleroy,  8  B.  Mon.  186;  MiUer  v. 
Shackleford,  4  Dana,  287;  Fitch  v.  Baldwin,  17  Johns. 
161. 

If  parties  by  a  premature  entry  prevent  per- 
formance of  a  condition  subsequent,  they  cannot 
recover  for  breach  of  such  condition.  Elkhart  Gar 
Works  Co.  V.  Ellis,  12  West.  Rep.  742, 113  Ind.  216. 

Remedy  may  be  Ttad  by  and  aoaintf.  assignees. 

The  remedy  may  be  had  by  and  against  the  as» 
signees  of  t,he  respective  parties.  Watrous  v.  Allen, 
67  Mich.  882.  68  Am.  Rep.  868;  Tulk  v.  Moxhay,  2 
PhiU  Cb.  774;  Mann  v.  Stephens,  15  Sim.  377;  Brouwer 
V.  Jones,  28  Barb.  158;  Llnzee  v.  Mixer,  101  Mass. 
612;  Gibert  v.  Peteler,  38  N.  Y.  105:  Atlantic  Dock 
Go.  V.  Leavltt,  64  N.  Y.  85. 

Where  a  covenant  Is  not  to  be  performed  on  the 
land,  but  concerns  it,  the  covenant  will  be  enforced 
in  equity  against  an  assignee  without  notice,  of 
the  covenantor.  Norfleet  v.  Cromwell,  70  N.  C.  634» 
Iff  Am.  Rep.  792;  Western  v.  MacDermot,  L.  U.  1 
Eq.  409;  St.  Andrew*s  Luth.  Churches  App.  67  Pa. 
512. 

The  covenant  is  binding  on  the  purchaser  when 
he  takes  the  estate  with  notice  of  a  valid  agreement 
concerning  it,  which  he  cannot  equitably  refuse  to 
perform.  Phoenix  Ins.  Co.  v.  Continental  Ins.  Co.  ST 
N.  Y.  408;  Columbia  College  v.  Lynch,  70  N.  Y.  UXL 

The  benefit  of  the  covenant  in  the  original  oon- 
veyance  runs  to  the  assignee;  it  does  not  depend  on 
the  existence  of  tenure.  Tyler  v.  Heidom,  46  Barb. 
452. 

Even  under  a  mere  covenant  providing  against 
certain  constructions  which  may  be  noxious  or 
offensive  to  neighboring  inhabitants,  on  the  breach 
of  the  covenant  those  who  have  suffered  from  it, 
though  not  parties  to  the  deed,  would  be  afforded 
relief  in  equity.  Gibert  v.  Peteler,  88  N.  Y.  168, » 
Trans.  App.  332. 

A  purchaser  of  other  lots  from  the  same  vendor- 
in  the  same  tract  injured  by  the  prohibited  erection 
is  entitled  to  the  benefit  of  the  stipulation  against 
nuisances.    Winfield  v.  Hennlng,  21  N.J.  fig.  190i» 
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-wit,  a  condition  that  no  part  of  tbe  premises 
should  ever  be  used  or  occupied  as  a  tavern. 
Whether  this  objection  was  sound  and  availa- 
ble to  Weil  is  the  question  which  is  involved 
in  this  appeal. 

After  a  careful  consideration  of  thefacts,and 
upon  a  review  of  the  whole  situation,  I  am  un- 
able to  find  any  serious  difficulty  in  reading  the 
clause  in  question  as  a  covenant,  whether  we 
consider  it  on  principles  of  strict  law,  or  of 
common  justice.  Mere  words  should  not  be, 
and  have  not  usually  been,  deemed  sufficient  to 
constitute  a  condition,  and  to  entail  the  conse- 
quences of  forfeiture  of  an  estate,  unless  from 
the  proof  such  appears  to  have  been  the  distinct 
intention  of  the  grantor  and  a  necessary  under- 
standing of  the  parties  to  the  instrument.  Nor 
should  the  formal  arrangement  of  the  words 
influence  xis  wholly  In  determining  what  the 
clause  was  inserted  to  accomplish;  but,  in  this 
as  in  every  other  case,  our  judgment  should  be 
guided  by  what  was  the  probable  intention, 
viewing  the  matter  in  the  light  of  reason.  The 
operation  of  this  clause,  as  contended  for  by 
the  appellants,  would  have  been  to  effect  a  great 
injustice;  whereas  if,  as  we  read  it,  it  was  in- 
tended as  a  covenant  for  the  pr(»teclion  of  prop- 
erty, no  prejudice  could  accrue  to  anyone  and 
the  purpose  in  the  original  grant  would  be  re- 
spected and  preserved  in  all  its  integrity.  1  am 
aware  of  the  difficulty  which  attends  the  dis- 
cussion of  the  legal  question  involved  in  this 
case  and  also  of  the  importance  which  is  given 
to  it,  by  the  fact  that  the  courts  below  have 
held  the  clause  in  the  deed  to  be  a  condition 
subsequent;  while  they  have  enforced  the  per- 
formance of  the  agreement  of  purchase  upon 
other  grounds.  I  shall  therefore  briefly  re- 
view the  facts  as  they  appear  in  the  record  be- 
fore us,  in  order  better  to  demonstrate  that  tbe 
conclusion  to  be  drawn  from  them,  as  to  the 
probable  intention  of  the  parties,  is  that  the 
clause  under  consideration  could  only  have 
been  inserted  as  a  covenant. 

The  premises  in  (question  were  formerly  part 
of  a  large  estate,  lymg  in  the  upper  portion  of 
New  York  Island,  and  known  as  "Monte 
Alta."  That  estate  and  an  adjoining  estate, 
known  as  "Claremont,"  were  owned  and  occu- 
pied as  farms  and  country  residences  by  one 
>lichael  Hogan.  In  1607  he  entered  into  an 
agreement  in  writing  with  one  Jacob  Mark,  for 
the  sale  to  him  of  the  Monte  Alta  estate  for  a 
sum  of  $16,000;  and  the  agreement  contained 
this  clause:  "Upon  the  special  condition  that 
no  part  of  the  land  or  buildings  thereon  should 
ever  be  used  or  occupied  as  a  tavern. "  In  1811, 
four  years  afterwards,  Hogan  and  wife  deeded 
4o  Robert  Lenox,  Jacob  Stout  and  John  Wells, 
upon  certain  trusts,  both  of  said  estates, — that 
of  Monte  Alta,  however,  subject  to  the  agree- 
ment with  Mark.  These  facts  are  disclosed, 
not  by  the  agreement  and  deeds  themselves, — 
for  they  do  not  appear  to  have  been  recorded 
and  they  were  not  produced, — but  from  subse- 
quent deeds,  which  were  made  by  these  gran- 
tees, or  trustees,  of  Hogan  and  the  Hogans,  in 
conveyance  of  the  properties  to  others.  We 
are  without  information  as  to  the  reason  for 
the  noncompletion  of  Hogan's  agreement  with 
Mark,  from  the  year  1807,  when  it  was  made, 
until  the  year  1811;  and  we  know  nothing  con- 
cerning the  nature  of  the  trusts,  upon  which 
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Lenox  and  his  associates  in  the  trust  referred 
to  received  and  held  the  properties. 

A  few  months  after  Hogan's  conveyance  to 
Lenox  and  others,  "Monte  Alta"  was  conveyed 
to  Mark  by  a  deed;  in  which  were  joined,  as 
grantors,  Hogan  and  wife  and  the  said  trus- 
tees. That  deed  recited  the  facts  of  the  agree- 
ment of  Hogan  to  sell  to  Mark,  and  of  the 
conveyance  by  Hogan  and  wife  to  Lenox  and 
others  as  trustees,  subject  to  that  agreement. 
It  conveyed  the  fee  of  the  premises,  free  of  in- 
cumbrances, and  with  covenants  of  title  and 
warranty;  but  with  the  following  provision, 
contained  in  the  habendum  clause,  viz.:  "Pro- 
vided always,  and  these  presents  are  upon  this 
express  condition,  that  the  aforesaid  premises- 
shall  not,  nor  shall  any  part  thereof,  or  any 
building  or  buildings  thereon  erected,  or  to  be 
erected,  be  at  any  time  hereafter  used  or  occu- 
pied as  a  tavern  or  public  house  of  any  kinfl.**^ 
The  Hogans*  grant  was  of  their  right,  title,  in- 
terest, dower  and  right  of  dower,  etc.,  in  or  to 
the  premises  descrioed;  while  that  of  Lenox 
and  others  was  directly  of  the  premises  them- 
selves. It  is  quite  probable  that  the  union  of 
the  Hogans  as  grantors  was  to  perfect  the  rec- 
ord title,  which  the  absence  from  the  records 
of  their  deed  to  Lenox  and  others  might  af- 
fect, and  to  prevent  any  question  from  being 
raised  as  to  the  validity  of  Mark's  title.  In  the 
conveyance  subsequentlv  made,  in  1812,  of 
the  Claremont  estate,  tte  grantors  were  the 
same  as  in  that  of  Monte  Alta  and  the  deed  was 
similar  in  form;  but  it  did  not  contain  the- 
clause  respecting  the  use  of  the  premises,  which 
I  have  quoted  from  the  habendum  clause  in 
the  deed  of  the  Monte  Alta  property. 

In  1816  a  release  of  that  restrictive  clause 
was,  as  matter  of  fact,  executed,  and  the  title 
was  thus  freed  from  any  question  which  might 
arise  by  reason  of  its  existence;  btit  as  this  re- 
lease had  cot  been  recorded  and  was  lost  at 
the  time  of  tbe  sale  and  of  the  tender  of  tho 
deed  by  the  vendors,  and  was  not  discovered 
and  recorded  until  about  two  years  afterwards, 
and  after  the  commencement  of  this  suit,  it. 
cannot  be  considered  in  determining  upon  the 
right  of  Weil  to  reject  the  title  when  the  deed 
was  tendered  to  him.  He  was  entitled  to  rest 
upon  the  slate  of  facts,  as  it  was  proved  to  be, 
when  he  refused  to  accept  the  deed.  In  1819^ 
Lenox  and  others  executed  to  Hogan  an  instru- 
ment, which,  after  reciting  that  they  had  set- 
tled and  accounted  with  him,  touching  the 
trust  property  by  him  conveyed  to  them  in 
1811,  "as  far  as  the  same  hath  been  sold,  ap- 
propriated, collected,  received  or  disposed  of 
by  them,"  assigned  and  conveyed  to  him  what- 
ever remainder  there  might  be  of  the  trust 
property;  and  Hogan  by  the  same  instrument 
releasea  them  from  all  claims  respecting  the- 
execution  of  the  trusts.  In  1821  Joel  Post  be- 
came the  owner  of  both  of  these  estates  and  he 
and  his  heirs  held  the  same  from  that  time  un- 
til the  sale  by  the  heirs  in  1873. 

These  are  all  the  material  facts  in  the'  case* 
When  this  purchaser  objected  that  the  estate 
was  subject  to  a  common-law  forfeiture,  be- 
cause of  the  condition  subsequent  reserved  in 
»he  deed  to  Mark,  the  vendors  answered  that 
the  tripartite  deed  to  Mark  did  not  reserve  a 
condition,  on  the  grant  in  fee,  upon  which  a 
forfeiture  would  inure  to  tbe  grantor  or  his 
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lieirs  in  case  a  tavern  should,  at  any  time,  be 
kept  on  the  lands  comprising  the  luonte  Alta 
^estate;  but  a  covenant  which,  running  with  the 
land,  would,  while  kept  alive,  prove  an  equi- 
table protection  against  any  injury  from  its 
breach,  in  favor  of  any  subsisting  interest,  en- 
titled to  insist  upon  a  performance  of  the  cov- 
enant. 

In  that  construction  of  the  clause  in  the 
Mark  deed,  we  think  the  plaintiffs  were  right, 
and,  as  that  conclusion  would  dispose  of  the 
whole  case,  no  other  of  the  answers  which 
they  make  in  defense  of  their  title  need  be 
•considered. 

1  understand  the  appellants'  counsel  to  con- 
cede that  his  appeal  must  succeed  on  the  sole 
Soint  that  the  reservation  pointed  out  in  the 
eed  created  a  condition  subsequent.  And,  in 
fact,  it  must  be  so}  for  if  it  created  a  covenant 
the  union  of  both  of  the  estates  in  Joel  Post  in 
1821  would  have  the  natural  and  legal  result 
•of  extinguishing  the  covenant. 

Although  the  words  of  the  clause  in  question 
■are  apt  to  describe  a  condition  subsequent,  re- 
served by  a  grantor,  we  are  in  no  wise  obliged 
to  take  them  literally.  In  the  consideration  of 
what,  by  the  use  of  these  words,  was  imported 
into  the  conveyance,  we  are  at  liberty  to  affix 
that  meaning  to  them  which  the  general  view 
of  the  instrument  and  of  the  situation  of  the 
parties  makes  manifest.  Whether  they  created 
a  condition  or  a  covenant  must  depend  upon 
what  was  the  intention  of  the  parties;  for  cove- 
nants and  conditions  may  be  created  by  the 
same  words.  In  order  that  a  covenant  shall 
be  read  from  the  words  of  an  instrument,  they 
need  not  be  precise,  nor  technical,  nor  in  any 
particular  form. 

In  Bacon's  Abridgment  (Covenant  "A")  it 
is  said:  ''The  law  does  not  seem  to  have  appro- 
priated any  set  form  of  words  which  are  ab- 
solutely necessary  to  be  made  use  of  in  creat- 
ing a  covenant." 

In  Sheppard's  Touchstone,  pp.  161,  162,  it  is 
said:  "There  need  not  be  any  formal  words, 
as  'covenant,'  'promise,'  and  the  like,  to 
make  a  covenant  on  which  to  ground  an  action 
of  covenant;  for  a  covenant  may  be  had  by 
any  other  words.** 

Chancellor  Kent  in  his  Commentaries,  vol. 
4,  *182,  in  speaking  of  whether  a  clause  in  a 
deed  shall  be  taken  to  create  a  covenant  or  a 
condition,  says:  "Whether  the  words  amount 
to  a  condition,  or  a  limitation,  or  a  covenant, 
may  be  matter  of  construction  depending  on 
the  contract.  The  intention  of  the  party  to 
the  instrument,  when  clearly  ascertained,  is  of 
controlling  efficacy;  though  conditions  and 
limitations  are  not  readily  to  be  raised  by  mere 
inference  and  argument."  The  Chancellor 
sums  up  the  matter  in  this  language:  "The  dis- 
tinctions on  this  subject  are  extremely  subtle 
and  artificial  and  the  construction  of  a  deed,  as 
to  its  operation  and  effect,  will,  after  all,  de- 
pend less  upon  artificial  rules  than  upon  the 
application  of  good  sense  and  sound  equity  to 
the  object  and  spirit  of  the  contract,  in  a  given 
case." 

Lord  Mansfield  said  (Lant  v.  Norris,  1  Burr. 
290)  that  no  particular  technical  words  are  re- 
•ouisite  toward  making  a  covenant;  and  Z^rrf El- 
don  said  {Church  v.  Broum,  15  Ves.  Jr.  264)  that 
covenants  may  be  for  almost  anything.    That 
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they  have  frequently  been  inserted  in  convey- 
ances, to  maintain' the  eligible  character  of 
property  adjoining  the  parcel  conveyed,  by 
protecting  it  against  the  creation  of  nuisances, 
or  of  offensive  structures,  or  against  the  carry- 
ing on  of  an  injurious  or  offensive  trade,  is  a 
familiar  fact.  It  seems  unnecessary  to  cite 
from  the  opinions  of  jud^s,  or  of  tlie  writers 
upon  this  subject  of  jurisprudence;  for  there 
is  a  general  consensus  in  opinion  among  them, 
that  the  question  is  one  always  open  to  the  deter- 
mination most  consistent  with  the  reason  and 
the  sense  of  the  thing.  Reference,  whether  it 
be  to  the  earlier  or  later  reports,  fails  to  aid  us 
in  deducting  from  them  a  defined  principle  of 
construction.  Many,  if  not  most,  of  the  early 
cases  have  been  those  turning  upon  the  con- 
struction of  clauses  in  leases,  and,  in  each  case, 
so  far  as  the  examination  I  have  been  able  to 
give  enables  me  to  say,  the  court  construed  the 
clause  as  the  circumstances  and  facts  of  that 
particular  case  seemed  to  demand. 

I  would  not  pretend  to  reconcile  all  the  decis- 
ions which  have  been  made  upon  the  subject ; 
but  I  readily  extract  the  principle  that  technical 
words  may  be  overlooked,  where  they  do  not  in- 
evitably evidence  the  intention  of  parties.  I 
think  the  tendency  of  the  law  has  been  to  assume 
towards  this  vexed  question,  as  towards  others, 
which  have  come  down  from  the  days  of  the 
old  common  law,  a  more  scientific  attitude. 
Bo,  if  the  only  reason  for  construing  a  clause 
is  in  the  technical  words  which  have  been  used, 
the  court  may  disregard  them  in  performing 
the  office  of  interpretation.  If  we  can  con- 
strue this  clause  as  an  obligation  to  abstain 
from  doing  the  thing  described  which,  by  ac- 
ceptance of  the  deed,  became  binding  upon 
the  grantee  as  an  agreement,  enforceable  in  be- 
half of  any  interest  entitled  to  invoke  its  pro- 
tection, I  think  we  are  in  conscience  bound  to 
give  that  construction  and  thereby  place  our- 
selves in  accord  with  that  inclination  of  the 
law  which  regards  with  disfavor  conditions 
involving  forfeiture  of  estates.  In  this  con- 
nection it  may  be  noted  that  there  is  no  clause 
in  the  deed  giving  the  right  to  re-enter  for  con- 
ditions broken.  While  the  presence  of  such  a 
clause  is  not  essential  to  the  creation  of  a  con- 
dition subsequent,  by  which  an  estate  may  be 
defeated,  at  the  exercise  of  an  election  by  the 
grantor  or  his  heirs  to  re-enter,  yet  its  absence, 
to  that  extent,  frees  still  more  the  case  from 
the  difficulty  of  giving  a  more  benignant  con- 
struction to  the  proviso  clause.  The  presence 
of  a  re-entry  clause  might  make  certain  that 
which,  in  its  absence,  is  left  open  to  construc- 
tion. The  absence  of  such  a  clause  may  have 
its  significance,  in  connection  with  the  circum- 
stances of  the  case  and  the  intent  to  be  fairly 
presumed  therefrom. 

Now  the  first  significant  feature  of  this  case, 
which  may  be  referred  to  in  determining  the 
intention,  is  the  agreement  between  Ho^n 
and  Mark.  That  was  the  agreement  by  which 
the  one  was  to  sell  and  the  other  to  buy  "Monte 
Alta."  In  it  was  inserted  a  "special  condition 
that  no  part  of  the  land  or  buildings  thereon 
should  ever  be  used  or  occupied  as  a  tavern." 
That  was  the  agreement  or  understanding  of 
both  parties  as  to  a  restriction  upon  the  use  the 
premises  might  be  put  to.  Then  we  are  to  pre- 
sume, from  what  took  place  in  the  conveyance 
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afterwards  by  Hogan  to  tbe  trustees  of  botb 
tbe  Monte  Atla  and  Claremont  estates,  and 
thebr  subsequent  accountiog  witb  bim,  tbat 
Hogan  bad  become  financially  embarrassed 
anahad  sougbt  tbis  equitable  aiode  of  seltling 
with  his  creditors.  But,  when  tbe  trustees 
carried  out  tbe  agreement  which  Hogan  bad 
made  with  Mark,  and  deeded  the  Monte  Alta 
property  to  Mark,  they  incorporated  in  their 
deed  the  restriction  which  bad  been  agreed  to 
in  the  contract  as  to  tbe  use  of  the  property. 
Now  the  obvious  and  only  purpose  which 
Hogan  could  have  bad  in  view,  when  the  con- 
tract was  made,  was  to  protect  the  adjacent 
property,  which  be  then  owned,  from  being 
injured  by  the  vicinity  of  an  undesirable  struc- 
ture or  business.  I  think  we  all  will  agree  tbat 
the  presumption  here,  as  in  every  other  case 
v^bere  a  restriction  is  inserted  in  a  deed  against 
undesirable  structures  or  trades,  is  that  the  in- 
sertion was  for  tbe  purpose  of  protecting  rights 
which  the  grantor  had  in  adjacent  property. 
In  this  case  the  clause  obviously  was  for  the 
benefit  of  tbe  Claremont  estate.  This  view  is 
reinforced  bv  the  fact  tbat  when  the  trustees 
•came  to  sell  the  Claremont  property  no  such 
condition  was  inserted  in  that  deed.  When  tbe 
trustees  disposed  of  tbe  Monte  Alta  |>roperty 
Hogan  bad  ceased  to  have  any  interest  in  it,  or 
other  than  in  having  it  bring  all  that  could  be 
obtained  from  a  sale  of  tbe  properties,  in  order 
to  free  himself  from  his  embarrassments. 
When  the  legal  estate  became  vested  in  the 
trustees  their  duty  was  to  make  the  sales  yield 
all  that  was  possible.  Tbey  had  no  interest  to 
subserve  by  conveying  the  property  subject  to 
any  condition  subsequent.  The  effect,  how- 
ever, of  a  covenant  in  the  deed  to  Mark,  cover- 
ing a  restriction  like  tbat  in  the  agreement  of  tbe 
parties,  would  be  to  enhance  the  market  value 
of  the  other  property,  by  preserving  to  tbe  whole 
an  eligible  character.  An  intention  that  the  re- 
strictive clause  should  operate  as  a  condition 
subsequent  seems  hardly  supposable,  under  tbe 
circumstances.  Except  we  take  the  words 
literally,  no  reason  suggests  itself  for  that  con- 
struction. Hogan  had  no  legal  interest  in  the 
Eroperty  at  tbe  time  of  tbe  conveyance.  What 
iterest  could  he  then  have  which  bis  trustees 
might  be  supposed  to  subserve,  or  which  he 
might  be  supposed  to  insist  upon,  in  securing 
a  reverter  of  the  one  Monte  Alta  estate  to  him- 
self or  his  heirs?  None  is  apparent,  and  I  say, 
therefore,  tbat  tbe  reason  ana  the  sense  of  the 
thing  indicate  that  the  clause  is  to  be  read  as  a 
covenant. 

In  construing  a  clause  which  imports  into  an 
Instrument  a  restriction,  or  imposes  an  obliga- 
tion not  to  do  something,  reliance  should  be 
praced  upon  the  known  or  snnposable  aim  of 
tbe  grantor,  or  upon  tbe  sense  of  bis  act.  So 
lon^  as  technical  words  are  to  be  deemed  un- 
availing to  control  interpretation,  we  should 
disregard  them  and  have  resort  to  what  may 
furnish  some  evidence  of  tbe  underlying  in- 
tention. In  speaking  of  the  sense  of  the  act, 
I  refer  as  well  to  the  apparent  object  to  be  at- 
tained, as  to  the  mode  resorted  to  in  order  to 
effect  it.  What  reason  have  we  to  justify  us 
in  ft  taching  to  these  particular  words  so  tech- 
nical a  meaning  and  to  freight  them  with  such 
serious  consequences,  when  it  appears  that  no 
such  interest  exists  in  tbe  grantors  as  demands  ; 
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a  reservation  of  such  a  condition,  or  make  it 
in  the  slightest  degree  important?  Where  does 
the  necessity  exist  for  such  a  technical  con- 
struction? 

Here  tbe  grantors  of  the  legal  title  had  no 
interest  in  creating  a  reverter  to  themselves, 
for  they  were  mere  trustees.  Their  grantor, 
whatever  his  beneficial  interest  in  the  trust, 
had  no  apparent  interest  to  subserve,  which  is 
pointed  out  or  which  is  discoverable,  in  plan- 
ning a  reverter  of  tbe  estate  for  a  breach  of 
condition.  There  was  no  interest  which  was 
not  adequately  met  by  the  creation  of  a  cove- 
nant, or  limitation  in  trust  tbat  the  property 
should  not  be  used  for  tbe  one  certain  purpose 
mentioned.  I  think  it  more  agreeable  to  rea- 
son, as  it  is, to  the  conscience,  and  it  well  com- 
ports witb  tbe  character  and  origin  of  this  deed, 
if  we  say  tbat  the  office  of  tbis  "clause  was  sim- 
ply to  restrain  the  generality  of  tbe  preceding 
clause.    See  Ghapin  v.  Harris,  8  Allen,  694. 

The  words  "provided  always,  and  these 
presents  are  upon  this  express  condition,"  seem 
to  me  to  serve  tbe  purpose  of  restricting  that 
use  of  tbe  premises  which  was,  of  course,  gen- 
eral and  unrestricted  under  the  grant.  They 
do  not  import  any  new  and  separate  idea;  and 
I  think  the  rule  is  a  safe  one  tbat  words  alone 
should  not  be  deemed  to  create  a  condition  sub- 
sequent and  to  be  capable  of  importing  possible 
future  forfeiture  of  estate,  except  where  they 
do  introduce  some  new  clause,  the  sense  of 
which  is  not  referable  to  and  in  qualification  of 
some  preceding  clause,  and  evidences  some 
part  of  the  consideration  for  the  grant  of  the 
property  by  the  imposition  of  an  obligation 
upon  the  grantee.  Lookinji^  at  these  words 
may  we  say,  as  they  stand  in  tbe  deed,  that 
they  are  condiiional  in  sense,  when  they  in 
reality  serve  to  qualify  the  generality  of  the 
grant  in  the  language  which  precedes  them?  I 
think  we  cannot,  in  reason. 

In  Avery  v.  N.  Y,  Cent,  &  H,  R.  It.  Go,  106 
N.  Y.  142,  7  Cent.  Rep.  795,  we  have  a  late 
exposition  of  the  views  of  this  court  upon  the 
effect  to  be  given  to  language  in  deeds  purport- 
ing to  convey  upon  express  conditions.  In  tbat 
case  it  was  sought  to  enjoin  tbe  defendant  from 
maintaining  a  fence  upon  a  strip  of  land  divid- 
ing its  depot  premises  from  the  plaintiff's  hotel 
premises  and  from  thus  blocking  up  a  passage- 
way between  the  hotel  and  depot.  The  land 
upon  which  defendant  built  the  fence  was  con- 
veyed by  deeds  which  contained  the  following 
provisions:  "This  conveyance  is  upon  the  ex- 
press condition  that  the  said  railroad  company, 
its  successors  or  assigns,  shall  at  all  times  main- 
tain an  opening  into  the  premises  hereby  con- 
veyed opposite  to  tbe  Exchange  Hotel  so  called" 
(being  tbe  plaintiff's  premises)  "adjacent  to  the 
premises  hereby  conveyed,"  etc.  'The  s;rantor8 
in  these  deeds  had  acquired  title  under  a  will 
to  the  hotel  property,  and  their  testator  had 
been  the  grantor  of  the  property  used  by  tbe 
defendant  for  its  depot.  The  defendant  denied 
the  right  of  plaintiff,  to  whom  the  hotel  prop- 
erty had  been  leap<*d  by  the  devisees,  to  main- 
tain the  action,  el  -^'ng  tbat  the  language  of 
the  provision  in  tijc  deeds  created  a  condition 
subsequent,  which  could  only  be  taken  advan- 
tage of  by  tbe  grantors  and  their  heirs.  The 
plaintiff  claimed  tbat  it  must  be  construed  as  a 
covenant.     Judge   Peckham,  delivering   the 
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opinion  of  the  court,  said:  "  We  incline  to  the 
construclion  contended  for  by  the  plaintiff. 
The  fact  that  the  deed  uses  the  language '  upon 
condition/  when  referring  to  the  conveyance 
by  the  grantors,  is  not  conclusive  that  the  in- 
tention was  to  create  an  estate  strictly  upon 
condition.  .  .  .  Construction  may  frequent- 
ly be  aided  by  reference  to  all  the  circumstances 
surrounding  the  parties  at  the  time  of  the  exe- 
cution of  the  deeds,  because  the  court  is  thus 
enabled  to  be  placed  exactly  in  their  situation, 
and  to  view  the  case  in  the  light  of  such  sur- 
roundings." After  referring  to  the  facts,  he 
continues:  "  All  these  facts  would  lead  one  to 
the  unhesitating  conclusion  that  the  Idugua^ 
used  in  those  deeds  in  1857  was  for  the  beneht 
of  the  hotel  property,  and  was  not  meant  to 
create  a  condition  subsequent.  .  .  .  It  was 
intended  to  be  an  agreement  or  covenant  be- 
tween the  parties,  running  with  the  land,  pro- 
viding for  this  access  or  right  of  way,  so  as  to 
continue  or  enhance  the  value  of  the  hotel  prop- 
erty by  providing  for  such  easy  access  to  it 
from  aefendant's  depot  for  passengers  and  bag- 
gage.   See  Stanley  v.  Colt,  72  if.  S.  5  Wall. 


119  [18  L.  ed.  502];  Countryman  v.  Deck,  \Z 
Abb.  N.  C.  110. 

"  Courts  freouently,  in  arriving  at  the  mean- 
ing of  the  words  in  a  written  instrument,  con- 
strue that  which  is  in  form  a  condition,  a  breach 
of  which  forfeits  the  whole  estate,  into  a  cove- 
nant on  which  only  the  actual  damage  can  b6 
recovered.  See  Hilliard,  Real  Prop.  Ith  ed.  p. 
526,  §  13;  2  Washb.  Real  Prop.  8d  ed.  chap. 
14,  subd.  3,  page  8  et  9eq" 

The  avenue  of  reasoLing  by  which  the  court 
reached  their  conclusion  m  that  case  is  the  one 
which  ought  to  lead  us  to  our  conclusion  now: 
that  the  clause  in  question,  in  the  case  at  bar, 
was  intended  as  a  restriction  created  for  the 
benefit  of  the  adjoining  property,  expressed  in 
the  strongest  terms,  and  which  was  enforceable 
as  a  covenant  running  with  the  land  ;  and  wa» 
not  a  condition  subsequent  imposed  for  the 
personal  benefit  of  the  grantors  and  their  heirs. 

For  tlie  reasons  stated,  the  judgment  appealed 
from  sliould  be  affirmed,  with  costs. 

All  concur  (Andrews*  J,,  in  result),  except 
Raeer,  Oh,  J.,  not  voting. 
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TAPPAN,  Sespt., 
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ALBANY  BREWING  CO.,  Appt, 
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A  defendant  in  a  partition  snit  must  make 
known  to  the  court  and  to  hia  co-defendants  any 
fact  within  his  knowledfre  which  will  prevent  a 
oonflrmation  of  the  sale:  hence  an  agreement  by 
him,  with  knowledge  that  the  property  was  sold 
for  lees  than  its  real  value,  tx>  refrain  from  ob- 
jecting to  the  oonflrmation  of  the  sale  in  consid- 
eration of  the  payment  to  him  of  an  additional 
sum  for  his  interest  in  the  property,  is  a  fraud 
upon  the  court  and  his  co-defendants,  is  fu^ainst 
public  policy,  and  will  not  be  enforced  in  favor 
of  either  party  thereto. 


(September  21, 18S9.)       ^ 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  of  Alameda  County 
overruling  a  demurrer  to  the  complaint   in 
an  action  to  recover  money  alleged  to  be  due 
under  a  certain  contract.    Beversed, 
The  facts  sufiSciently  appear  in  the  opinion. 
Mr.  D.  N.  Anderson  for  appellant. 
Mr.  Thomas  H.  Smith  for  respondent. 

Works*  J.,  delivered  the  opinion  of  the 
court: 

The  complaint  in  this  case  alleges  in  sub- 
stance that,  an  action  for  partition  of  certain 
real  estate  having  been  brought,  judgment  was 
rendered,  decree  for  the  sale  of  the  property 


NOTS.— .FVotiduIent  concealment  of  a  material  facL 

If  either  party  to  a  transaction  conceals  some 
fact  which  is  material,  which  is  within  his  own 
knowledge,  and  which  it  is  his  duty  to  disclose,  he 
is  guilty  of  actual  fraud.  Livingston  v.  Peru  Iron 
Ck>.  2  Paige,  890;  Gibson  v.  D'Este,  2  Younge  &  C. 
Gh.  542 ;  WUde  V.  Gibson,  1  H.  L.  Gas.  606 ;  Edwards 
V.  McLeay,  2  Swanst.  287,  Goop.  Gh.  a08;  Fox  v. 
Kackreth,  2  Bra  Gh.  400,  420 ;  Phillips  v.  Homf  ray, 
L.  H.  6  Gh.  770 ;  Dafikcomb  v.  Beckwlth,  L.  R.  8  £q. 
100;  Denny  v.  Hancock,  L.  R.  6  Gh.  1 ;  Haywood  v. 
Gope,  26  Beav.  140;  Lucas  v.  James,  7  Hare,  410; 
Drysdale  v.  Mace,  5  DeG.  M.  &  G.  108, 2  8m.  &  Gif . 
225;  Dolman  v.  Nokes,  22  Beav.  402;  Bowles  v. 
Stewart,  1  Sch.  &  Lef .  209,  224;  Roddy  v.  Williams,  8 
Jones  A  LaT.  1;  Gordon  v.  Gordon,  8  Swanst.  400: 
Leonard  v.  Leonard,  2  Ball  &  B.  171 ;  Broderlck  v. 
Broderick,  1  P.  Wms.  240;  Bolt  v.  White,  8  De  G.  J. 
&  S.  860:  Mackay  v.  Douglas,  L.  R.  U  Eq.  106 ;  Dic- 
conson  v.  Talbot,  L.  R.  6  Gh.  82 ;  Yane  v.  Yane,  L. 
R.  8  Gh.  383;  Stanley  v.  Stanley,  L.  R.  7  Gh.  Div.  589; 
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People's  Bank  v.  Bogart,  81  N.  Y.  101;  Brown  v. 
Montgomery,  20  N.  Y.  287;  Bench  v.  Sheldon.  14 
Barb.  06;  Nichols  v.  Pinner,  18  N.  Y.  295;  Nichols  v. 
Michael.  28  N.  Y.  264;  Hennequin  v.  Naylor,24  N. 
Y.  130;  Hall  v.  Naylor,  18  N.  Y.  688;  AUen  v.  Adlinar- 
ton,  7  Wend.  9,  20 ;  Bank  of  Republic  v.  Baxter,  81 
Yt.  101;  Paddock  v.  Strohridge,  29  Vt.  470;  Roseman 
V.  Ganovan,  43  GaL  110, 117;  Drake  v.  Gollins,  5H«w. 
(Miss.)  253;  Bowman  v.  Bates,  2  Bibb,  47;  Kawdon  v. 
Blatohf  ord,  1  Sandf .  Gh.  344 ;  Holmes'  App.  77  Pa. 
60;  Swimm  v.  Bush,  23  Mich.  09;  Snelson  v.  Frank- 
lin, 6  Munf.  219;  McNiel  v.  Baird,  Id.  816;  Emmons 
V.  Moore,  86  III.  804;  Dameron  v.  Jamison,  4  Mo. 
App.  299;  GonncUy  v.  Fisher,  8  Tenn.  Gh.  3S2;  Younff 
V.  Hughes,  82  N.  J.  Eq.  872;  Howard  v.  Gould,  28  Vt. 
623;  Fitzsimmons  v.  Joslln,  21  Yt.  129;  Hanson  ▼• 
Bdgerly,  29  N.  H.  848;  Schiff er  v.  Dietz,  83  N.  Y.  800; 
McMichael  v.  Kilmer,  76  N.  Y.  86,  44;  Dambmann  ▼ 
Schulting,  75  N.  Y.  55, 61:  Hadley  v.  Glinton  Go.Iii»- 
portiDg  Go.  13  Ohio  St  508;  Goninan  v.  Stephenson, 
24  Wis.  75;  Hastings  v.  O'Donnell,4j0  GaL  148;  2  Pom. 
Eq.  Jur.  889. 


See  also  7  L.  R.  A.  87. 
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-entered,  and  the  property  sold  to  the  defend- 
ant; that  the  property  was  sold  for  much  less 
than  its  real  value;  that  the  plaintiff's  assignor, 
^vho  was  one  of  the  defendants  and  a  tenant  in 
common  of  the  real  estate,  bein^  dissatisfied 
with  the  price  at  which  the  property  was  sold, 
W03  about  to  commence  proceedings  to  prevent 
the  confirmation  of  the  sale  by  the  court;  that 
the  defendanta,  to  induce  her  not  to  make  such 
objections,  agreed  to  pay  her  $1,000  additional 
lor  her  interest  in  the  property  immediately 
upon  the  sale  being  confirmed;  and  that  she, 
relying  upon  such  promise,  and  in  considera- 
tion thereof,  refrained  from  making  objections 
to  the  confirmation  of  said  sale,  and  that,  no 
objection  being  made,  the  sale  was  duly  con- 
tinned. 

The  defendant  paid  $100  of  the  amount,  and 
this  action  is  to  recover  the  balance  of  $900. 

The  court  below  overruled  a  demurrer  to  the 
complaint,  and,  the  defendant  failing  to  an- 
swer. Judgment  was  entered  against  it,  and  it 
appeals. 

The  demurrer  should  have  been  sustained. 
The  contract  was  a  fraud,  not  only  upon  the 


court,  whose  duty  it  was  to  pass  upon  and  con- 
firm, or  set  aside,  the  sale,  but  upon  the  par- 
ties in  the  action  of  partition.  It  was  the  plain 
duty  of  the  plaintiffs  assignor,  if  she  knew  of 
any  valid  reason  why  the  ^e  should  have  been 
set  aside,  or  not  confirmed,  to  make  it  known 
to  the  court  and  her  co-defendants. 

It  is  contended  bv  the  respondent  that  this 
was  nothing  more  than  the  payment  of  a  sum 
of  money  by  way  of  a  compromise  of  litigation 
and  that  such  contracts  have  been  upheld. 
Wc  do  not  so  construe  the  agreement.  It  was 
a  promise  to  pay  a  consideration  for  the  con- 
cealment of  a  fact  from  the  court  and  the  par- 
ties, material  to  the  rights  of  said  parties,  and 
which  it  was  her  duty  to  make  known.  Such 
a  contract  was  against  public  policy  and  neither 
party  should  receive  the  aid  of  the  courts  to 
enforce  it.    Beard  v.  Beard,  65  Gal.  356. 

The  Judgffient  is  reterndy  mth  inRtntctions  tc 
the  court  below  to  sustain  the  demurrer  to  ths 
<!omplaini. 

We  concur: 

Pox»  J,,  Paterson*  J, 


ARKANSAS  SUPREME  COURT. 


MEMPHIS  &  LITTLE  ROCK  R.  CO,,  Appt,, 

V. 

E.  M.  KERR 
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1.  The  extent  ot  the  daty  which  a  rail- 
road company  owes  to  the  owner  of  stock 

'  npon  Its  track  is  that  the  engineer  in  cbargre  of 
the  train  shall  use  ordinary  or  reasonable  care 
after  the  stock  is  dteooTercd  by  him  to  prevent 
injury  to  it;  and  this  negatives  the  Idea  that  the 
engineer  Is  bound  to  keep  a  lookout  for  stock. 

2.  The  presumption  that  a  ^ratchAil 
lookout*  which  railroad  companies,  in  their  ob- 
ligations to  others  than  owners  of  stock,  should 
keep  while  running  trains,  would  see  stock  on  or 
near  the  track,  may  be  considered  In  determining 
whether  the  persons  in  charge  of  the  train  exer- 
cised ordinary  care  to  prevent  killing  stock. 

(November  2, 1889.) 

APPEAL  from  a'iud^rment  of  the  Prairie 
Circuit  Court  in  favor  of  plaintiff  in  an  ac- 
tion for  damages  for  the  killing  of  a  mule.  Be- 
eer^ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  U«  M.  &  G.  B.  Rose,  for  appel- 
lant: 

The  railroad's  duty  to  guard  against  injuries 
to  animals  first  arises  ^hen  the  animals  get 
upon  the  track.  This  principle  was  settled  in 
Kansas  City,  8.  A  M,  R.  Co,  v.  KirJesey,  48 
Ark.  870,  a  case  very  similar  to  this,  where  the 
court  says:  "This  measure  of  vigilance  does 
not  require  a  lookout  over  the  entire  breadth 
of  the  right  of  way,  and  an  apprehension  of 
danger  whenever  an  animal  la  oiscovered  upon 
it." 

See  also  Hot  Springs  B.  Co,  v.  2^ewman,  86 
Ark.  607;  Little  Rack  db  Ft,  8,  R,  Co.  v.  Trot- 
Ur,  87  Ark.  598;  LittU  Bock  dh  Ft.  8,  R.  Co.  v. 


Benson,  89  Ark.  413;  Little  Rock  d  Ft.  8.  K 
Go.  y.  Holland,  40  Ark.  836;  Little  Rock  d  Ft. 
8.  R.  Co.  V.  Turner,  41  Ark.  161. 
Mr.  J.  S.  Thomas  for  appellee. 

Hag^hesy  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  to  recover  damages  for  the 
killing  of  a  mule  by  the  appellant's  engine. 

The  evidence  for  appellee  tended  to  show 
that  the  mule  was  grazing  upon  the  railroad 
track,  and  that  the  train  approached  within 
about  160  feet  of  it;  it  ran  down  the  tract  about 
seventy-five  yards,  and  was  struck  by  the  en- 
gine and  killed;  that  before  it  was  struck  the 
whistle  was  sounded  several  times,  but  that  the 
speed  of  the  train  was  not  checked.  The  evi- 
dence for  the  appellant  tended  to  show  that  the 
engineer  first  saw  the  mule  as  it  came  on  the 
track  about  150  feet  ahead  of  the  engine;  that 
the  en&ineer,  upon  first  seeing  it,  sounded  the 
whistle  and  called  for  brakes,  and  that  he  was 
unable  to  check  the  train,  after  he  first  saw  it, 
so  as  to  prevent  the  engine  striking  the  mule; 
that  he  was  keeping  a  close  lookout  at  the 
time.  Verdict  was  given  for  plaintiff;  a  mo- 
lion  for  a  new  trial  was  overruled,  and  the  rail- 
road company  excepted  and  appealed. 

The  court,  by  modifications  of  the  instruc- 
tions asked  for  by  the  appellant,  charged  the 
jury,  in  efi'ect,  that  if  the  proof  showed  that 
the  servants  of  the  company,  in  charge  of  the 
train  at  the  time,  were  negligent  in  keeping  a 
careful  lookout,  the  company  was  liable. 

In  Little  Rock  <&  Ft.  8.  R.  Co.  v.  Holland,  40 
Ark.  836,  this  court,  by  Judge  Smith,  said,  that 
"ordinary  care  in  the  management  of  their 
trains  is  the  measure  of  vigilance  which  the 
law  exacts  of  railroad  companies  to  avoid  in- 
jury to  domestic  animals;  and  this  means,  prao* 
tically,  that  the  company's  servants  are  to  use 
all  reasonable  efforts  to  avoid  harming  an  ani- 
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„_  »fter  il  is  dfacoTcred,  or  might  by  proper 
v^kM^Ionsb  be  discovered,  on  or  near  the 


If  tbe  mtimfttion.  wpra,  tbut  a  raibroad  com- 
l«c^v  i$  liabK  H  the  engineer  in  charge  of  a 
min.  wb«i  stock  is  injured,  "might,  by  proper 
WAicfafxilness,*'  discover  the  animal  on  or  near 
th<r  r^lnwd  track  in  time  to  avoid  injuring  it, 
uw«uis  that  a  railroad  company  owes  to  the 
ovrner  of  stock  that  stray  upon  its  track  a  dut^ 
to  ke^pa  lookout  to  prevent  injury  to  it,  it 
state:$  ine  rule  too  broadly. 

In  Ad  NAM  City,  8.  dt  M.  R,  Co.  v.  Etrksey, 
4$  Ark.  366«  it  is  held  that  a  railroad  company 
owes  no  duty  to  the  owner  of  stock  which  has 
strayed  upon  its  track,  except  to  use  ordinary 
or  reasonable  care,  at  the  time,  to  avoid  injury 
to  it;  and  that  the  engineer  is  not  bound  to  keep 
a  lookout  over  the  entire  right  of  way  and  to 
apprehend  danger  when  an  animal*  is  discov- 
ered upon  it 

The  question  as  to  the  duty  of  an  engineer 
to  keep  a  lookout  for  stock  upon  the  track 
did  not  arise  in  the  case.  Each  case  should  be 
determined  upon  its  peculiar  circumstances. 


The  extent  of  the  duty  which  a  railroad  com- 
pany owes  to  the  owner  of  stock  upon  its  track. 
is  that  the  engineer  in  charge  of  the  train  at 
the  time  shall  use  ordinary  or  reasonable  care, 
after  the  stock  is  discovered  by  him,  to  prevent 
injury  to  it;  and  this  negatives  the  idea  that  the^ 
engineer  is  bound  to  keep  a  lookout  for  stock. 

Several  States,  among  them  Tennessee  and 
Alabama,  have,  by  Acts  of  their  Legislatures, 
altered  the  rule  by  making  it  the  duty  of  en- 
gineers to  keep  a  lookout  for  stock. 

There  is  an  obligation  due  to  others,  from 
railroad  companies,  to  preserve  a  strict  lookout, 
while  running  their  trains;  and  as  the  agents^ 
of  the  company,  in  the  absence  of  circumstances 
leading  to  a  dmcrent  conclusion,  are  presumed 
to  keep  such  lookout,  it  is  a  fair  inference  of 
fact  for  the  jury,  that  a  watchful  agent  will 
see  stock  on  or  near  the  track,  and  they  will 
then  determine  whether  he  has  used  orainary^ 
or  reasonable  care  to  prevent  injury  to  it. 

It  is  error  for  the  court  to  instruct  a  jury 
that  it  is  negligence  for  a  railroad  company  to 
fail  to  keep  a  lookout  for  stock. 

Beveraed,  and  remanded  for  a  new  triai. 
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CONTINENTAL  INSURANCE  CO., 

Appt,, 

V. 

William  MUNNS. 
(....Ind.....) 

A  purduuier   of   property   insured,  to 

whom  the  policy  is  assigned  with  the  consent  of 
the  insurer,  is  not  affected  by  a  forfeiture  of  the 
policy  ooourrinif  previous  to  the  ajsignment. 

(September  17, 1689.) 

APPEAL  from  a  judgment  in  favor  of  plain- 
tiff.   Afflrmed. 
Messrs.  Crane  A  Anderson  for  appellant. 
Mr.  H.  Dochterman  for  appellee. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  judgment  rendered 
bv  the  Montgomery  Circuit  Court,  in  favor  of 
William  Munns  against  the  Continental  Insur- 


ance Company.  The  questions  for  decisioii 
arise  upon  the  following  facts:  On  January  17, 
1883,  the  insurance  company  above  namei 
delivered  to  John  Bittle  a  policy  of  insurance 
by  which  it  insured  his  dwelling-house  and 
its  contents,  consisting  of  household  fur- 
niture, etc.,  his  bam,  sheds  and  granary  and 
their  contents  severally,  consisting  of  farm- 
ing utensils,  wagons,  carriages,  grain,  horses, 
etc.,  for  a  period  of  five  years,  for  a  gross  pre- 
mium of  $87.  At  the  time  the  policy  was  issued 
Bittle  owned  the  farm  upon  which  the  several 
buildings  insured  were  situate,  and  the  per- 
jfonal  property  covered  by  the  policy  was  in  the 
buildings  therein  described,  the  insurance  bein^ 
apportioned  in  specified  sums  upon  the  several 
buildings  and  the  property  therein  situate. 
The  policy  contained  a  stipulation  of  the  fol- 
lowing purport:  "If  the  applicant  shall  mort- 
gage or  otherwise  incumber  the  property  hereby 
insured,  without  notice  to  and  consent  of  the 
company  indorsed  hereon,  this  policy  shall  be- 
come null  and  void." 


HJcnT:.— Assignee  of  chose  in  action  may  sue  in  his 

own  name. 

The  ruie  requiring  the  assignee  of  a  chose  in  ac- 
tion to  sue  in  the  name  of  the  assigrnor  is  one  of 
those  old  technical  doctrines  the  reason  for  which 
has  long  since  ceased,  and  it  has  been  a  subject  of 
regret  in  modern  times  that  so  narrow  a  rule  of  law 
should  ever  have  been  established.  Glenn  v.  Dodge, 
(D.  C.)  8  Cent.  Kep.  285. 

The  good  sense  of  that  rule  seems  to  me  to  be  very 
questionable;  and  in  early  as  well  as  tn  modem  times 
It  has  been  so  explained  away  that  it  remains,  at 
most,  only  an  objection  to  the  form  of  action  in  any 
case.  Masters  v.  Miller,  4  T.  B.  Z4Q;  Glenn  v.  Dodge, 
(D.  C.)  8  Cent.  Rep.  286. 

As  to  choses  in  action  assigned,  suits  at  law  oould 
only  be  brought  in  the  name  of  the  assignor  for  the 
use  of  the  assignee  before  the  Ck)de;  but  since  then 
the  assignee  la  to  t)e  regarded  as  the  holder  of  the 
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legal  title,  and  entitled  to  sue  In  his  own  name,  as- 
was  always  the  rule  in  equity.  Allea  v.  Miller,  11 
Ohio  Bt.  874;  Osborn  v.  Mcaelland,  1  West.  Bep.  225, 
43  Ohio  St  284. 

A  policy  of  flre  insurance  is  capable  of  assign- 
ment by  parol  and  delivery,  where  there  is  a  valua- 
ble consideration.  Leinkauf  v.  Caiman,  12  Cent. 
Rep.  777, 110  N.  Y.  60;  Hooker  v.  Eagle  Bank,  80  X. 
Y.  83;  Gieene  v.  Republic  F.  Ins.  Co.  84  N.  Y.  6712. 

Where  the  assignment  of  the  insuranoe  policy 
goes  with  the  absolute  sale  of  the  property,  there  Is 
a  creation  of  a  new  contract.  Ellis  v.  Ins.  Co.  of 
North  America,  8S  Fed.  Rep.  646.  See  Spycher  v. 
Werner  (Wis.)  ante^  414. 

The  assignee  of  a  policy,  and  the  equitable  assignee 
of  grantor's  interest  in  the  land,  may  maintain  an 
action  thereon,  although  his  deed  for  the  land  i^ 
defective  for  want  of  sulfioient  description  and  ao» 
knowledgment.  Breckinridge  y.  American  Cent. 
Ins.  Co.  ^Mo.)  4  West.  Rep.  66& 
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On  the  27th  day  of  June,  1885,  Bittle,  with- 
out notice  to  the  company,  and  without  its 
knowledge  or  consent,  mortgaged  the  farm 
upon  which  the  house,  barn  and  other  build- 
ings insured  were  situate,  to  the  Provident  Life 
&  Trust  Company  of  Philadelphia  to  secure  a 
loan  of  $5,000.  In  the  month  of  September 
following  he  sold  and  conveyed  the  land,  with 
the  buildings  thereon,  to  William  Munns  for 
the  consideration  of  $12,000,  and  in  a  few  days 
thereafter,  without  any  new  consideration, 
transferred  the  policy  of  insurance  to  the  pur- 
chaser. The  latter  soon  afterwards  presented 
the  policy  to  the  company's  general  superin- 
tendent, who  indorsed  its  consent  thereon  that 
the  policy  might  be  assigned  to  the  purchaser, 
subject  to  all  the  terms  and  conditions  men- 
tioned or  referred  to  therein.  The  company 
had  no  notice  or  knowledp;  of  the  existence  of 
the  mortgage  at  the  time  it  gave  its  consent  to 
the  transfer  of  the  policy.  On  July  27,  1886, 
the  barn,  shed  and  granary  and  their  contents 
were  consumed  by  fire,  entailing  a  loss  amount- 
ing to  $1,700.  After  the  destruction  of  the 
property  the  company  learned  of  the  mortgage 
executed  by  Bittle,  when  it  refused  payment  of 
the  loss,  on  the  ground  that  placing  the  in- 
cumbrance above  mentioned  on  the  property 
was  a  violation  of  the  condition  of  the  plolicy 
which  rendered  it  null  and  void. 

Whether  the  judgment  shall  be  affirmed  or 
or  reversed  depends  upon  whether  or  not  the 
company  can  avail  itself  of  the  default  of 
Bittle  in  an  action  on  the  policy  by  the  plain- 
tiff. It  must  be  assumed  as  a  matter  of  course 
that  the  latter,  when  he  purchased  the  farm  and 
took  an  assignment  of  the  insurance  policy, 
had  knowledge  of  the  mortgage  on  the  land 
and  of  the  Condition  relating  to  incumbrances 
in  the  policy.  Imputing  to  him  knowledge  of 
these  facts/the  question  remains,  Did  he  take 
the  property  strictly  as  assignee,  subject  to  all 
the  infirmities,  defenses,  or  any  forfeiture 
which  the  laches  or  default  of  the  assignor  may 
have  imposed  upon  it,  or  did  the  assignment, 
with  the  consent  of  the  company,  constitute  the 
policy  in  effect  a  new  and  original  contract  be- 
tween the  latter  and  the  assignee,  unaffected  by 
any  previous  forfeiture  that  may  have  occurred  ? 
If  the  transfer  of  the  policy  simply  substituted 
the  assignee  to  the  rights  which  the  assignor 
then  had  in  the  contract,  it  may  well  be  said 
that  if  the  latter  had  no  rights  by  reason  of  the 
forfeiture,  which  occurred  prior  to  the  assigfa- 
ment,  the  next  transfer  conferred  no  new  rights 
on  the  assignee.  If,  on  the  other  hand,  the  as- 
signment of  the  policy,  with  the  assent  of  the 
company,  constitutes  a  new,  original  and  in- 
dependent contract  between  the  assignee  and 
the  insurer,  then  it  is  quit«  clear  that  no  act  of 
forfeiture  committed  by  the  assignor  before  the 
sale,  assignment  and  consent  is  available  against 
the  policy  in  the  hands  of  the  purchaser  newly 
insured.  A  contract  of  insurance  is  purely  a 
personal  en^gement,  by  which  the  insurer,  for 
a  consideration  paid,  agrees  to  indemnify  the 
person  insured  against  loss  arising  from  dam- 
age to  his  property.  The  contract  appertains 
to  the  person  with  whom  it  is  made,  and  does 
not  run  with  the  property  insured.  Nordyke  db 
M.  Co,  V.  Qery,  112  Ind.  535,  11  West.  Rep. 
846;  Cumminps  y.  Ohesfiire  County  M,  F,  Ins, 
Go.  55  N.  H.  457. 
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It  is  abundantly  settled  that  upon  a  sale  and 
transfer  of  property  covered  by  a  policy  of  in- 
surance, and  an  alignment  of  the  policy  to  the 
purchaser,  duly  assented  to  hy  the  company,  a 
new  and  original  contract  of  insurance  arises 
between  the  insurance  company  and  the  as- 
signee, which  the  latter  may  enforce  without 
regard  to  what  may  have  occurred  prior  to  the- 
assignment.  The  policy,  it  is  said  in  such  a 
case,  expires  with  the  transfer  of  the  estate,  so 
far  as  it  relates  to  the  original  holder;  but  the 
assignment  and  assent  of  tne  company  thereto- 
constitutes  an  independent  contract  with  the 
purchaser  and  assignee^  the  same  in  effect  as  if 
the  policy  had  been  reissued  to  him  upon  th& 
terms  and  conditions  therein  expressed.  Wi^ 
son  V.  Hill,  3  Met.  66;  FogoY,  Middlesex  Mvt. 
F,  Ins,  Co.  10  Gush.  837;  Flanagan  v.  Camden 
Mut.  Ins.  Co.  25  K.  J.  L.  506;  Cummings  ▼. 
Cheshire  Co.  Mut.  F.  Ins.  Go.  55  N.  H.  457;  Steen 
V.  Niagara  F.  Ins.  Co.  89  N.  Y.  815;  Shearman 
V.  Niagara  F.  Ins.  Go.  46  K  Y.  527;  Hooper  v. 
Hudson  River  F,  Ins.  Co.  17  N.  Y.  424;  Elli^ 
V.  Council  Bluffs  his.  Co.  64  Iowa,  507;  Wood, 
Ins.  §b^  110,  866. 

Where  an  estate  is  sold  and  the  policy  trans- 
ferred to  the  purchaser,  and,  upon  notice  to  the 
insurer,  he  assents  to  it,  a  new  and  onginiJ 
contract  of  indemnity  arises  to  the  assignee, 
which  he  may  enforce  in  his  own  name.  The 
policy  in  such  case  expires  with  the  transfer  of 
the  title  to  the  estate,  but  the  assent  of  the  in- 
surer to  the  assignment  of  the  policy  consti- 
tutes a  new  con  tract.  Pra  tt  v.  New  York,  Cent, 
Ins.  Co.  64  Barb.  589;  Fland.  Ins.  412.  484; 
Foster  y.  Equitable  Mut.  F.  Ins.  Co.  2  Gray, 
219. 

Aside  from  the  prohibitory  clause,  policies 
of  insurance,  prior  to  any  loss,  are  not  m  their 
nature  assignable  from  one  person  to  another 
without  the  express  consent  of  the  insurance 
company  issuing  them.  They  are  therefore 
subject  to  the  common-law  rule,  the  effect  of 
which  is  that  where  the  assignee  of  a  contract 
gives  notice  of  the  assignment  to  the  other  party 
to  the  instrument,  and  the  latter  assents  to  it» 
the  transaction  constitutes  a  new  engagement 
between  one  of  the  parties  to  the  contract  and 
the  assignee  of  the  other,  the  terms  of  which 
are  regulated  and  fixed  by  the  original  con- 
tract. FoMf  V.  Middlesex  Mut.  F.  Ins.  Co.^ 
Wilson  Y.  Hill,  and  Hooper  v.  Hudson  River  F, 
Ins.  Co,  supra;  Fland.  Ins.  484. 

In  order  that  a  ix)licy  of  insurance  may  be 
effectual,  the  insured  must  have  an  interest  in 
the  property  covered  by  the  contract  of  insur- 
ance, not  only  when  the  contract  is  entered 
into,  but  when  the  loss  occurs.  If  the  interest 
in  the  property  and  the  interest  in  the  policy 
become  separated,  the  operation  of  the  policy 
becomes  suspended;  and  if  a  loss  occurs  while 
the  policy  is  thus  suspended,  no  recovery  can 
be  had.  An  assignment  of  an  insurance 
policy,  without  a  transfer  of  the  property  in- 
sured, would  be  an  idle  ceremony  so  far  as 
transferring  to  the  assignee  any  beneficial  in- 
terest in  the  contract.  On  the  other  hand,  the 
trensfer  of  the  property  insured  suspends  the 
operation  of  the  policy,  which  becomes  inopera- 
tive for  want  of  a  subject  matter  to  act  upon« 
until,  by  the  assignment  and  assent  of  the  com- 
pany, a  new  contract  of  insurance,  embodying 
the  'same  terms  and  conditions  as  the  old,  arises 
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between  the  latter  and  the  purchaser.  The 
contract  of  insurance  thus  consummated  arises 
directly  between  the  purchaser  and  the  insur- 
ance company,  to  all  intents  and  purposes  the 
«ame  as  if  a  new  policy  had  been  issued,  em- 
bracing the  terms  of  the  old.  In  such  a  case, 
no  defense  predicated  on  supposed  violations  of 
the  conditions  of  the  policy  by  the  assignor  will 
be  available  against  the  assignee.  Until  the 
latter  himself  does  some  act  or  permits  a  condi- 
tion of  things  to  exist  in  violation  of  the  terms 
of  the  policy,  he-  is  not  in  default. 

Mlts  V.  State  Ins.  Go.  68  Iowa,  578,  and  /rw. 
Co.  of  North  America  \.  Garland,  108  III.  220, 
are  not  opposed  to  the  conclusions  above  stated. 
The  case  first  cited  involved  a  policv  which 
contained  a  provision  that  "if  the  title  of  the 
property  is  .  .  .  incumbered,  .  .  .  this  policy 
fihaU  be  void."  At  the  time  the  policy  was  as- 
.  signed  there  was  a  mortgage  on  the  property, 
which  I'emained  upon  it  until  after  the  loss. 
This  condition,  as  the  court  well  says,  per- 
tained to  the  character  of  the  risk  as  it  then 
was  or  should  thereafter  be,  and  when  the  as- 
signee became  a  party  to  the  condition,  he  vir- 
tually agreed  that  if  there  was  then  or  should 
thereafter  be  an  incumbrance  on  the  property, 
he  should  not,  in  case  of  loss,  be  entitled  to  re- 
cover. The  contract  provided  against  subsist- 
ing iocumbrances  as  fully  as  it  did  against 
those  which  might  be  made  thereafter,  and  the 
^st  of  the  defense  which  the  court  sustained 
was  that  the  incumbrance  was  allowed  to  re- 
main. The  court  fully  recognizes  the  doctrine 
of  its  former  decisions  which  hold  that  an  as- 
signment of  a  policy,  with  the  assent  of  the  in- 
surance company,  creates  a  new  contract,  and 
that  the  assignee  is  not  affected  by  the  acts  of 
the  assignor.  The  other  case  relied  upon  was 
predicated  upon  a  policy  which  contained  a 
stipula'ion  to  the  effect  that  if  "the  assured 
shall  allow  the  buildings  herein  insured  to  be- 
<:ome  vacant  or  unoccupied  and  so  remain, 
...  this  policy  shall  become  void."  It  was 
properly  held  that  this  provision  was  imported 
into  the  new  contract,  and  became  a  present 
agreement  with  the  assignee,  and  that  as  he 
permitted  the  premises  to  remain  unoccupied 
the  company  had  the  riglit  to  avoid  the  policy 
because  he  bad  violated  bis  agreement. 

The  distinction  between  the  cases  relied  on 
and  the  present  case  is  obvious.  In  those  cases 
the  defenses  were  not  predicated  upon  acts  or 
defaults  of  the  vendor,  but  upon  violations  of 
the  terms  of  the  policy  by  the  vendee  himself. 
The  policy  involved  in  the  present  case  con- 
tained no  provision  against  subsisting  incum- 
brances. Future  incumbrancers  alone  were  re- 
ferred to,  and  the  established  rule  is  that  con- 
ditions which  create  forfeitures  will  not  be  ex- 
tended by  construction.  Northwestern  Mut.  L, 
Ins.  Co.  V.  Haedett,  105  Ind.  212, 2  West.  Rep. 
690;  SymondsY,  Northwestern  Mut.  L.  Ins,  (Jo, 
^6  Miun.  491. 

There  is  no  pretense  that  the  assignee  ma^e 
any  misrepresentation  concerning  the  condition 
of  the  risk  at  the  time  the  company  gave  its 
assent  to  the  assignment.  The  rule  applicable 
is  that  a  failure  or  neglect  on  the  part  of  the 
insured  to  make  known  facts  which  the  insurer 
may  regard  as  material  to  the  risk  is  not  a 
breach  of  a  condition  in  the  policy,  avoiding  it 
in  case  of  any  omission  to  make  known  every 
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fact  material  thereto,  because  the  insured  has  a 
right  to  suppose  that  the  insurer  will  make 
proper  inquiries  concerning  all  facts  except 
such  as  are  supposed  to  be  known  or  are  re- 

fai-ded  as  immaterial.  Short  v.  Home  Ins.  Go,  90 
r.  Y.  16;  Burritt  v.  Saratoga  County  Mut.  F, 
Ins.  Co,  5  Hill,  188;  Clark  v.  Manufacturer 
Ins,  Co.  49  U.  S.  8  How.  235  [12  L.  ed. 
1061]. 

In  the  case  last  cited  the  court  said:  "As  to 
the  ordinary  risks  connected  with  the  property 
insured,  if  no  representations  whatever  are 
asked  or  given,  the  insurer  must  be  supposed 
to  assume  them,and,  if  he  acts  without  inquiiy 
anywhere  concerning  them,  seems  quite  as 
negligent  as  the  insured,  who  is  silent  when 
not  requested  to  speak." 

An  applicant  for  insurance  is  not  bound,  un- 
less inquired  of,  to  disclose  whether  or  not  the 
property  insured  is  incumbered .  As  the  public 
records  usually  give  information  in  reference 
to  such  matters,  he  may  a&sume  that  the  in- 
surer knew  of  any  existing  incumbrances  or 
deemed  it  immaterial  whether  or  not  the  prop- 
erty was  incumbered.  These  conclusions  lead 
to  an  affirmance  of  the  judgment. 

Judgment  afflrmedt  with  costs. 


Samuel  SONDHEIM  et  al.,  Appis., 

V. 

John  GILBERT,  Assignee,  eta 


(. 
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1.  In  the  absence  of  a  statute  in  direct 
terms  prohibiting  speculative  or 
wa^r  contracts  and  declaringr  them  unlavr- 
fui,  or  expressly  declaiiDgr  promissory  notes^row- 
ing  out  of  such  traosactioDS  invalid,  to  make  such 
notes  invalid  in  the  hands  of  one  who  advanced 
money  ttiereon  to  be  used  Id  suob  traneactlons  it 
is  not  enough  to  show  that  the  lender  knew  the 
borrower's  purpose ;  there  must  be  also  a  partic- 
ipation in  the  illegal  or  immoral  purpose. 

8.  A  note  given  on  a  consideration  which  faa3 
been  declared  Illegal  by  a  statute  expressly  d&> 
cloring  that  illegality  in  a  transaction  shall  make 
the  security  growing  out  of  it  void,  is  void  even 
in  the  hands  of  an  innocent  bolder  for  value. 

8.  The  validity  of  a  note  executed  and 
made  payable  in  the  State  of  NewTork 

by  one  of  the  members  of  a  partnership  in  In- 
"diana,  to  pay  or  secure  losses  or  margins  on  gam- 
bling or  wagering  speculations  in  New  York,  is 
to  be  determined  primarily  by  the  law  of  the 
State  of  New  York. 

4.  N.  T.  Rev.  Stat.  voL  3»  chap.  20,  title 

8f  §  16t  declaring  securities,  any  part  of  the  con- 
sideration of  which  is  money  won  by  playing  at 
any  game,  or  by  betting  on  the  hands  of  such  as 
do  play  at  any  game,  or  to  repay  any  money 
knowingly  loaned  to  a  player  at  the  time  and 
place  of  such  play,  shall  be  void,  has  no  applica- 
tion to  notes  executed  to  obtain  money  with 
which  to  purchase  options,  or  to  put  up  as  mar- 
gins in  cotton  speculations. 

5.  1  Ind.  Rev.  Stat.  1881*  6  4950,  making 
void  notes,  etc.,  any  part  of  the  consideration  of 
which  is  money  or  other  valuable  thing  won  on 
the  result  of  any  wager,  or  to  repay  money  loaned 
at  the  time  of  such  wager,  etc.,  will  not  be  con- 
strued to  invalidate  a  note  executed  and  made 
payable  in  New  York  to  be  used  In  purchasing 
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optiom  or  to  be  put  up  as  a  margrin  in  cottou 
flpeoulations  in  that  State,— whether  or  not  such 
flection  applies  to  a  note  In  the  hands  of  an  inno- 
cent holder,  given  and  payable  in  Indiana  for 
speculations  tn  futures. 

(Fehrutary  20, 1880.) 

APPEAL  bjplaiDtiffs  from  a  Judgment  of 
the  Circuit  Court  for  Vanderburgh  County, 
disallowing,  on  overruling  a  demurrer  to  the 
answer,  a  claim  against  an  estate  in  the  hands 
of  an  assignee.    Msversed, 

The  case  is  stated  in  the  opinion. 

Messrs,  Denby  A  Kninler  for  appellants. 

Messrs.  Alex*  €Klchri8t,  A.  C  Harris^ 
W.  H.  Calkins,  W.  €.  Wilaon  and  €•  A« 
J>eBruler,  for  appellee: 

Because  two  persons  are  partners,  it  does  not 
loUow  that  each  may  bind  the  other  in  any  and 
all  matters.  The  matter  must  be  one  which 
-comes  within  the  scope  of  the  partnership  busi- 
ness. If  it  is  not,  one  partner  cannot  bind  the 
other  any  more  than  an  agent  can  bind  his 
principal  in  a  matter  which  is  foreign  to  the 
business  of  the  agency. 

Graves  v.  Eell^iderger,  61  Ind.  66.. 

If  a  partner,  in  the  course  of  some  transac- 
tion nnconnected  with  the  business  of  the  firm 
or  not  within  the  scope  of  such  business,  ob- 
tains money,  and  then  misapplies  it,  the  firm  is 
not,  without  more,  liable  to  make  good  the 
loss. 

1  Lindley,  Partn.  pp.  165, 156;  1  Daniel,  Neg. 
Inst.  §§  855,  858;  HasUIiam  v.  Toung,  Dav.  & 
3Ier.  700,  5  Q.  B.  883;  Barman  v.  Johnson,  2 
£1.  &  Bl.  61;  Sims  v.  Brutton,  5  Ezch.  803; 
ffotchin  V.  Kent,  8  Mich.  526;  Lueas  v.  Bald- 
uin,  97  Ind.  471;  Graves  v.  Kellenberger,  51 
Ind.  66;  Eagar  v.  Mounts,  3  Blackf.  56;  Liv- 
ingston y.  Roosevelt,  4  Johns.  251;  King  v. 
Sarria,  69  N.  Y.  28. 

Modem  American  courts,  with  one  voice,  de- 
clare that  gambling  on  the  future  price  of  sta- 
ples is  illegal,  ''pernicious  and  detestable." 
And  with  or  without  a  statute,  all  such  transac- 
tions are  condemned,  as  corrupting  public 
morals,  destructive  of  honest  trade,  and  hostile 
to  the  general  welfare.  And  so  earnest  are  the 
courts  to  destroy  this  heinous  crime  of  illegal 
speculation  in  the  necessaries  of  life  that,  if 
necessary,  they  follow  the  contract,  even  into 
the  hands  of  anyholder,  to  extinguish  it. 

Whitesides  y.  Hunt,  97  Ind.  191,  49  Am.  Rep. 
441;  Trculers  Bankv,  Alsop,  64  Iowa,  97;  Oun- 
ningham  y.  Augusta  Nat,  Bank,  71  Q&.  400, 51 
Am,  Rep.  266;  Boot  v.  Merriam,  27  Fed.  Rep. 
^909;  Rudolf  v.  Winters,  7  Neb.  126;  Brua's 
App.  65  Pa.  298;  Cothran  v.  Ellis,  14  West. 
Rep.  575;  North  v.  Phillips,  89  Pa.  250;  Ruch- 
isky  y.  DeHaven,  97  Pa.  202;  Pearce  v.  Foote, 
113  m.  229;  Stma/rt  v.  8chaU,  65  Md.  289,  8 
Cent  Rep.  509;  Barnard  v.  BacJdiaus,  52  Wis. 
598;  Austin  y.  Burgess,  86  Wis.  186;  Widoe  v. 
WM,  20  Ohio  St  431,  5  Am.  Rep.  664;  Mel- 
choir  y.  MeCarty,  31  Wis.  252;  Waitrfelder  y. 
Kahnfoeiler,  56  Barb.  300;  C^Hara  v.  Oarpm- 
ter,  23  Mich.  410;  Vallett  y.  Parker,  6  Wend. 
615;  Beans  y.  Robertson,  64  Miss.  195:  ^ 
peiTte  Young,  6  Biss.  58;  Re  Green,  7  Biss. 
388;  Fisher  v.  Lord,  63  N.  H.  514, 2  KewEng. 
Bep.  285;  OoekreU  v.  Thompson,  85  Mo.  510; 
McGormiek  y.  Nichols,  19  BL  App.  884;  Lyons 
First  Nat,  Bank  y.  Oskaloosa  Packing  Co.  66 


Iowa,  41;  Johnston  y.  McConnell,  65  6a.  129; 
Harper  Y.  Young,  112  Pa.  419,  2  Cent  Rep. 
822;  Seeligson  v.  Leufis,  65  Tex.  215,  57  Am. 
Rep.  593;  C/iapin  v.  Bake,  57  HI.  295;  Waugh 
v.  Beck,  114  Pa.  422,  5  Cent  Rep.  536,  60  Am. 
Rep.  354. 

Notes  given  in  settlement  of  gambling  debts 
are  void  and  not  coUectible  even  in  the  hands 
of  bona  fide  purchasers. 

Cook,  Stocks  and  Stockholders,  §  347;  Au- 
rora v.  West,  22  Ind.  88;  Kveritt  v.  Knapp,  6 
Johns.  831. 

Gambling  on  the  fluctuatioii  in  the  market 
price  of  stocks,  grains,  etc.  (cotton),  is  against 
the  public  policy  of  the  State. 

Whitesides  v.  Hunt,  97  Ind.  191. 

Mitchell,  J,,  delivered  the  opinion  of  the 
court: 

This  was  a  suit  by  Samuel  and  Henry  P. 
Sondheim,  partners  doing  business  under  the 
firm  name  of  Sondheim  Bros.,  against  John 
Gilbert,  assignee  of  Miller  Bros.,  insolvents,  to 
establish  a  claim  against  the  partnership  estate 
of  the  latter,  in  the  hands  of  the  assignee. 

It  is  averred  in  the  complaint  that  Conrad 
and  Jacob  Miller  had  theretofore  been  partners 
doing  a  general  mercantile  business  in  the  Citv 
of  Evansville,  under  the  firm  name  of  Mille'r 
Bros.,  and  that  on  the  11th  day  of  December, 
1885,  they  executed  their  promissory  note  pay- 
able to  themselves  in  six  months  after  date,  in 
the  aty  of  New  Tork,  for  $7,264.11.  It  is 
averred  that  Miller  Bros,  afterwards  negotiated 
the  note  by  indorsement  in  blank,  and  that, 
after  it  passed  through  the  hands  of  divers  per- 
sons, the  plaintiffs  became  the  owners  of  the 
note,  before  its  maturity,  having  paid  therefor 
the  full  face  value,  without  any  notice  what- 
ever of  the  consideration  for  which  it  was  given. 
The  law  of  the  State  of  New  York,  the  note 
having^  been  executed  and  made  payable  in  that 
State,  is  set  out  in  the  complaint,  and  it  appears 
therefrom  that  notes  drawn  in  the  form  of  ^hat 
sued  on  are  negotiable  according  to  the  custom 
and  law  of  merchants. 

The  case  was  disposed  of  in  the  court  below 
by  a  ruling  on  a  separate  demurrer  to  certain 
answers,  which  set  up,  substantially,  the  fol- 
lowing facts,  viz.:  That  at  the  date  of  the  ex- 
ecution of  the  note  the  Miller  Bros,  were  en- 
^ged  in  the  dry-goods  business  in  the  City  of 
Evansville,  and  that  Conrad  Miller,  one  of  the 
members  of  the  firm,  made  an  agreement  with 
Morris  Ranger,  without  the  knowledge  or  con- 
sent of  Jacob  Miller,  the  other  memlSer  of  the 
firm,  that  they  (Ranger  and  Conrad  Miller) 
should  engage  on  joint  account  in  speculating 
in  cotton  futurd  upon  the  New  York  Cotton 
Exchange;  that  they  agreed  to  buy,  on  Joint 
account,  50,000  bales  of  cotton,  to  be  nominally 
delivered  during  some  months  in  the  future; 
and  that  it  was  understood  and  agreed  between 
them  that  no  cotton  was  to  be  actually  bought, 
sold,  received  or  delivered,  but  that  after  mak- 
ing pretended  purchases,  if  the  price  should  ad- 
vance or  decline  on  the  New  York  Cotton  Ex- 
change, there  was  to  be  a  settlement  of  the  dif- 
ferences accordingly  as  the  current  price  might 
be  higher  or  lower  than  that  nominally  agreed 
upon  at  the  time  of  the  pretended  purchase.  It 
is  averred  that,  in  pursuance  of  the  foregoing 
arrangement,  Conrad  Miller  executed  the  note 
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Boed  on,  together  with  a  large  number  of  other 
notes,  withoat  the  knowleflge  or  consent  of  his 
partner,  and  that  the  notes  so  executed  were 
indorsed  in  blank  by  Conrad  Miller,  in  the  name 
of 'Miller  Bros.,  and  placed  in  the  hands  of 
Ranger,  to  be  used  by  him  solely  for  the  pur- 
pose of  paying  or  securing  losses  or  margins 
which  were  required  to  be  put  up  in  the  con- 
templated transactions,  which,  it  is  alleged, 
were  to  be  merely  gambling  or  wagering  spec- 
ulations in  cotton  futures,  and  that  the  note 
sued  on  was  made  and  indorsed  for  no  other 
consideration  whatever.  In  some  of  the  par- 
agraphs of  answer,  which  set  up  substantially 
the  foregoing  facts,  certain  sections  of  a  statute 
against  gaming,  and  affecting  certain  contracts 
and  securities  alleged  to  be  in  force  in  the  State 
of  New  York,  are  set  out. 

The  court  overruled  the  demurrer  to  the  an- 
swers, and,  the  plaintiffs  declining  to  reply, 
judgment  was  rendered  disallowing  the  claim. 
The  plaintiffs  prosecute  this  appeal,  and  as- 
sign for  error  the  ruling  of  the  court  in  overrul- 
ing the  demurrer  to  the  defendant's  answers. 
Upon  the  determination  of  the  propriety  of  this 
ruling,  the  judgment  of  the  court  below  must 
be  eitner  affirmed  or  reversed. 

Whether  or  not  contracts,  notes,  bills  and 
other  securities,  growing  out  of  transactions 
similar  to  those  contemplated  by  Ranker  and 
Miller,  as  disclosed  by  the  facts  admitted  bv 
the  demurrer  to  the  answers,  are  valid  and  col- 
lectible, has  been  the  subject  of  niuch  consider- 
ation in  the  courts.  As  related  to  legitimate 
commercial  transactions,  and  the  recognized 
methods  of  conducting  the  mercantile  busi- 
nesses of  the  da^,  the  importance  of  the  ques- 
tion cannot  readily  be  overestimated.  Former- 
ly the  rule  was  that  articles  which  had  no 
actual  or  potential  existence  at  the  time  of  the 
contract  were  not  the  subjects  of  sale,  but  this 
was  found  to  be  such  an  impediment  to  com- 
merce that  some  relaxation  in  the  rule  was 
deemed  necessary.  It  is  now  established  upon 
indisputable  authority  that  a  contract  for  the 
sale  and  future  delivery  of  a  commodity  of  a 
designated  kind  or  class,  which  the  seller  does 
not  own,  and  which  has  at  the  time  no  actual 
existence,  but  which  may  be  supplied  by  pur- 
chase in  the  market  at  the  proper  time,  is  a 
valid  contract,  provided  it  is  the  intention  of 
the  parties,  or  of  one  of  them,  at  the  time  the 
contract  is  made,  that  the  commodity  shall  ac- 
tually be  procured  by  the  seller  and  supplied  to 
the  purchaser  at  or  before  the  maturity  of  the 
agreement.  Goth  v.  PreU,  15  Fed.  Rep.  774, 
23  Am.  L.  Reg.  N.  S.  609,  and  note\  Orawford 
V.  Spencer,  92  Mo.  498, 10  West.  Rep.  78, 1  Am. 
St.  Rep.  746,  and  note. 

In  such  a  case,  it  does  not  invalidate  the 
transaction  that  the  parties,  or  either  of  them, 
may  have  deposited  money  as  a  margin  to  se- 
cure the  performance  of  the  contract,  or  as  in- 
demnity against  loss  in  case  one  or  the  other  fails 
to  consummate  his  agreement.  As  has  been 
said,  * 'present  ownership  is  of  less  consequence 
than  the  intention  of  the  contracting  parties." 
CockreU  v.  Thompson,  86  Mo.  510;  M^all  v. 
JSchneider,  59  Wis.  862;  Whiteeides  v.  Hunt,  97 
Ind.  191;  Oregori/  v.  WendeU,  89  Mich.  887,  88 
Am.  Rep.  890. 

While  contracts  for  the  sale  of  property  to  be 
delivered  in  the  future  are  valid,  where  the 
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parties,  or  either  one  of  them,  actually  con- 
template a  delivery  of  the  subject  matter  of  th» 
contract,  yet  if,  under  the  guise  of  a  contract 
which  has  the  appearance  of  validity  upon  ita 
face,  the  real  intention  is  merely  to  speculate 
on  the  rise  or  fall  of  the  market,  without  any 
purpose  that  any  property  shall  be  delivered  or 
received,  but  with  the  understanding  that  at  the 
appointed  time  the  account  is  to  be  adjusted  by 
paying  or  receiving  the  difference  between  the 
contract  and  the  current  price,  then  the  whole 
transaction  is  illegal,  as  against  public  policy^ 
and  falls  under  the  condemnation  of  the  law. 
Whiieeides  v.  Bunt,  supra,  and  cases  cited;  Ir- 
win v.  WiUiar,  110  U.  8.  499  [28  L.  ed.  2251. 

The  facts  stated  in  the  answer  make  it  clear 
that  the  transactions  contemplated  by  Morris 
Ranger  and  Conrad  Miller  were  not  the  actual 
purchase  and  acceptance  of  cotton,  but  were 
speculative  wagers  upon  the  price  of  that 
commodity,  from  time  to  time,  as  it  mi^ht  be 
quoted  on  the  New  York  Cotton  Exchange. 
This  was  an  agreement  to  engage  in  mere 
wild  speculation,  in  the  nature  of  gambling^ 
or  wagering  upon  the  fluctuations  in  the 
price  of  cotton.  Such  transactions  demoralize 
and  embarrass  legitimate  trade,  and  are  sub- 
versive of  all  correct  business  principles,  de- 
structive of  commercial  integrity  and  morality, 
and  result,  directly  or  indirectlv,  in  most  of  the 
bankruptcies,  defalcations  and  forgeries  which 
startle  and  distract  business  circles.  Between 
the  parties  to  such  a  transaction,  and  all  othera 
who  participate  in  the  specific  illegal  design, 
^ith  the  intention  of  aiding  in  its  execution,  so 
as  to  become  principals  or  accessories  thereto, 
any  contract  or  other  security  resulting  there- 
from will  be  wholly  invalid.  But  in  the  ab- 
sence of  a  statmte  m  direct  terms  prohibiting^ 
transactions  of  the  character  of  that  m  question, 
and  declaring  them  unlawful,  or  expressly  de- 
claring promissory  notes  growing  out  of  such  a 
transaction  invalid,  while  the  courts  wUl,  on 
general  common-law  principles,  declare  such 
notes  invalid  between  the  parties  and  those  who 
were  accessory  to  the  illegal  act,  yet,  in  order 
to  invalidate  a  note  or  other  security  in  the 
hands  of  one  who  advanced  money  which  the 
borrower  intended  to  and  did  employ  in  carry- 
ing on  an  illegal  enterprise,  it  has  been  held 
that  it  was  not  enough  to  defeat  a  recovery  that 
the  lender  knew  the  borrower's  purpose.  He 
must  have  been  in  some  way  implicated  as  a 
confederate  in  the  specific  illegal  design  under 
contemplation.  It  must  have  been  a  part  of 
the  contract,  or  there  must  have  been  in  some 
way  such  a  combination  of  intention  between  the 
lender  and  borrower  that'.the  money  furnished 
should  be  used  in  aid  of  and  to  promote  the 
unlawful  enterprise,  that  they  became  partieep^ 
crimtnis,  Tyler  v.  Carlisle,  79  Me.  219,  4  New 
Eng.  Rep.  409;  Waugh  v.  Beck,  114  Pa.  422, 6 
Cent.  Rep.  536;  Tracy  v.  Talmage,  14  N.  Y.  162; 
Amot  V.  Pittston  <fe  E.  Coal  Co.  68  N.  Y.  658. 

Thus  It  was  held  in  Bickel  y.  Sheets,  24 
Ind.  1,  that  a  contract  for  the  sale  of  property 
which  the  purchaser  intended  to  use  for  gaming 
purposes,  in  violation  of  a  statute,  was  not 
void,  although  the  seller  was  informed  at  the 
time  of  the  sale  of  ^e  purpose  for  which  the 
property  was  to  be  applied.  Cummings  v. 
Henry,  10  Ind.  109;  Peineman  v.  Sachs,  88 
Ean.  621;  Samuel  Bownan  Distilling  Co  y. 
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JMt,  34  Kan.  724;  Fisher  v.  Lord,  63  N.  H. 
514,  2  New  Eng.  Rep.  285;  Parsans  Oil  Co,  v. 
Boyett,  44  Ark.  280.  There  must  be  knowl- 
edge of  and  participation  in  the  illegal  or  im- 
moral purpose. 

It  is  not  necessary,  however,  that  we  pnrsae 
fhis  feature  of  the  case  further,  as  it  is  conceded 
upon  Uie  record  that  the  note  in  suit  came  to 
the  hands  of  the  plaintiffs  in  the  due  course  of 
trade,  hefore  matiurity,  for  value,  and  without 
notipe  of  the  purpose  for  which  it  was  executed 
or  drawn.  In  order,  therefore,  to  uphold  a 
judgment  which  invalidates  commercial  paper 
m  the  hands  of  innocent  holders,  such  as  the 
pUuntiffs  are  conceded  to  be,  it  is  essential  that 
a  statute  should  be  shown  governing  the  case 
which  in  direct  terms  declares  that  transactions 
such  as  those  here  involved  are  unlawful,  and 
that  notes  siven  under  the  circumstances  ex- 
hibited by  Uie  facts  in  this  case  are  absolutelv 
void.  The  principle  may  be  considered  as  well 
established  that  when  a  statute  in  express 
terms  pronounces* contracts,  not^,  bills,  secur- 
ities and  the  like,  resulting  from  or  growing 
out  of  wagering  or  gambling  transactions, 
which  are  prohibited  by  statute,  absolutely 
void,  no  recovery  can  be  had  thereon;  and  the 
doctrine  that  transactions  which  a  statute  in 
direct  terms  declares  to  be  unlawful  cannot  ac- 
quire validity  by  the  transfer  of  commercial 
paper  based  thereon,  which  is  also  under  direct 
legislative  denunciation,  is  fully  supported  by 
authority.  Neu)  v.  WaXker,  108  Ind.  365, 6  West. 
Rep.  869;  Thommon  v.  Bowie,  71  U.  S.  4  Wall. 
463  [18  L.  ed.  423];  VaUett  v.  Parker,  6  Wend. 
615;  1  Daniel,  Neg.  Inst.  §g  197,  807. 

In  such  a  case  the  note  will  be  declared  void 
in  the  hands  of  an  innocent  holder,  in  pursu- 
ance of  the  peremptory  words  of  a  statute 
which  embraces  in  its  terms  the  contract  or 
obligation  under  consideration.  Eagle  v. 
Kohn,  84  111.  292. 

The  authorities  justify  the  statement  that  a 
defendant  may  insist  upon  the  illegality  of  the 
contract  or  consideration,  notwithstanding  the 
note  is  in  the  hands  of  an  innocent  holder  for 
value,  in  all  those  cases  in  which  he  can  point 
to  an  express  declaration  of  the  Legislature 
that  the  illegality  insisted  upon  shall  make  the 
security,  whether  contract,  bill  or  note,  void; 
but  unless  the  Legislature  has  so  declared,  then, 
no  matter  how  illegal  or  immoral  the  consider- 
ation may  be,  a  commercial  note,  in  the  hands 
of  an  innocent  holder  for  value,  will  be  held 
valid  and  enforceable.  Hatch  v.  Burroughs,  1 
Woods,  489;  Eagle  v.  Kohriy  supra;  Third 
Bank  v.  Tinsley,  11  Mo.  App.  498;  Third  Nat, 
Bank  v.  Harrison,  3  McOrary,  316,  10  Fed. 
Rep.  243;  Edwards  v.  Dick,  4  Bam.  &  Aid. 
212;  Day  v.  Stuart,  6  Bing.  109;  Chitty,  Bills, 
492;  2  Randolph,  Com.  Paper,  §  511. 
■  It  is  argued,  however,  in  support  of  the  rul- 
ing below,  that,  because  the  note  sued  on  was 
negotiated  in  consideration  of  money  advanced 
with  which  to  prosecute  a  wagering  or  gam- 
bling speculation,  it  is  neverth^ess  void  in  the 
han&  of  an  innocent  holder,  within  the  pro- 
visions of  section  4950,  Rev.  Stat.  Ind.  1881, 
which  declares,  in  effect,  that  all  notes,  bills, 
etc..  when  the  whole  or  anv  part  of  the  consid- 
eration thereof  shall  be  for  money  or  other 
valuable  thing  won  on  the  result  of  any  wager, 
or  for  repaying  money  lent  at  the  time  of  such 
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wager,  for  the  purpose  of  being  wagered,  shall 
be  void. 

The  note  in  suit  having  been  executed  and 
made  payable  in  the  State  of  New  York,  and  it 
appearing;  that  the  alleged  illegal  transactions 
contemplated  by  the  parties  concerned  in  issu- 
ing and  putting  the  note  in  circulation  were  to 
be  engaged  in  and  consummated  in  the  State  of 
New  York,  the  law  of  that  State  must  be 
looked  to  primarily  in  determining  the  validity 
of  the  contract,  the  rule  in  that  respect  being 
that  a  contract  valid  by  the  law  of  the  State 
in  which  it  is  made  and  is  to  be  performed  is 
valid  and  enforceable  everywhere,  unless  it  is 
clearly  contrary  to  good  morals,  or  repugnant 
to  the  policy  or  positive  statutes  of  the  juris- 
diction in  which  it  is  sought  to  be  enforced. 
Tilden  v.  Blair,  88  U.  S.  21  Wall.  241  [22  L. 
ed.  682];  Wayne  Co,  Sav,  Bank  v.  Low,  81 N. 
r.  566;  Hawlei/  v.  Bibb,  69  Ala.  52;  Stix  v. 
Matthews,  75  Mo.  96;  Swann  v.  Swann,  21 
Fed.  Rep.  299;  Bwms  v.  Grand  Rapids  d  L 
B.  Co,  113  Ind.  169,  12  West.  Rep.  688;  Flagg 
V.  Baldwin,  38  N.  J.  Eq.  219,  48  Am.  Rep. 
308;  Hyatt  v.  Bank  of  Kentucky,  8  Bush,  193; 
Milliken  v.  Pratt,  125  Mass.  374. 

A  contract,  although  valid  where  made,  will 
not  be  enforced  if,  by  the  laws  of  the  State 
whose  jurisdiction  is  invoked,  the  contract 
which  is  sought  to  be  enforced  is  stigmatized 
as  unlawful,  and  so  prohibited. 

Relying  upon  the  invalidity  of  the  note  by 
force  of  the  l^  loci  contractus,  the  appellee 
has,  as  we  have  seen,  pleaded  the  statute  of  the 
State  of  New  York  relating  to  framing  con- 
tracts, in  one  of  the  paragraphs  of  his  answer. 
In  the  other  paragraph  he  relies  upon  the  stat- 
ute of  our  own  State  to  invalidate  the  note. 
By  section  8  of  the  New  York  Statute  (2  Rev. 
Stat.  chap.  20,  title  8,  §  8),  all  wagers,  bets  or 
stakes,  made  to  depend  upon  any  lot,  chance, 
casualty  or  unknown  or  contingent  event,  are 
declared  to  be  unlawful,  and  all  contracts,  for 
or  on  account  of  any  money,  property  or  thing 
in  action  so  wagerea,  bet  or  staked  are  declared 
void.  The  other  section  (2  Rev.  Stat.  chap.  20, 
title  8,  §  16),  declares,  in  effect,  that  all  securi- 
ties, any  part  of  the  consideration  of  which  is 
money  won  by  playing  at  any  game,  or  by 
betting  on  the  hands  of  such  as  do  play  at  any 
game  or  to  repay  any  money  knowingly  lent, 
at  the  time  and  place  of  any  such  play,  to  any 
person  so  playing,  shall  be  utterly  void. 

This  last  section  can  have  no  possible  appli- 
cation to  a  transaction  such  as  that  disclosed 
by  the  facts  in  the  present  case.  It  would  be 
an  unwarranted  perversion  of  common  and 
correct  speecl^to  hold  that  the  consideration  of 
a  note  which  nad  been  executed  in  order  to  ob- 
tain money  with  which  to  purchase  options,  or 
to  put  up  as  ^margins  in  cotton  speculations, 
was  money  won  by  playing  at  a  game,  or  by 
betting  on  the  hands  of  others  who  do  play,  or 
to  repay  money  lent  at  the  time  and  place  of 
such  play.  However  much  dealing  in  options 
may  resemble  gambling  or  betting,  and  demor- 
alizing and  pemicions  as  it  may  be,  it  cannot 
with  any  degree  of  propriety  be  said  to  be  win- 
ning or  losing  money  by  playing  at  or  betting 
upon  any  game  within  the  meaning  of  the 
statute.  Statutes  involving  penal  conse- 
quences cannot  be  extended  by  construction  so 
as  to  include  acts  not  in  terms  forbidden, 
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merely  because  of  their  resemblance  to  the  acts 
prohioited,  or  because  they  may  be  equally  de- 
moraliziug  and  injurious.  Smao  v.  Ctark^  49 
Mich.  884. 

The  purpose  of  the  Legislature  in  enacting 
the  statute  Tvas  to  avoid  securities,  any  part  of 
the  consideration  of  which  was  money  won  by 
playing  at  any  game,  etc.  The  woras  of  the 
statute  are  not  to  be  enlarged  by  intendment, 
so  as  to  extend  beyond  the  mischief  contem- 
plated, where  such  a  construction  would  be  in- 
jurious to  innocent  third  persons.  A  statute 
ought  not  to  be  enlarged,  by  mere  construc- 
tion, so  as  to  permit  the  very  persons  guilty  of 
the  offense  prohibited  to  retam  money  obtained, 
contrary  to  the  statute,  from  third  persons 
guilty  of  no  violation  of  law  whatever.  Ed- 
uardB  V.  Dicky  supra. 

The  statutes  against  gaming,  which  render 
all  wagers,  bets  and  stakes  unlawful,  and  avoid 
all  contracts  for  or  on  account  of  any  mone^ 
wagered  or  bet,  or  any  notes  or  other  secun- 
ties,  when  the  whole  or  any  part  of  the  consid- 
eratioD  thereof  shall  be  for  money  won  or  lost 
on  any  game  or  wager,  and  statutes  which 
make  it  a  criminal  offense  to  bet  upon  any 
game,  or  the  like,  although  not  applicable  in 
terms  to  the  purchase  of  options,  are  sufficient- 
ly indicative  of  the  policy  of  the  law  as  re- 
spects mere  wagering  contracts,  of  whatever 
description  or  name,  to  require  the  court  to 
pronounce  all  such  contracts  and  securities  in- 
valid in  the  bands  of  those  who  were  impli- 
cated in  violating  public  policy  by  specifically 
aiding  or  directly  participating  in  the  further- 
ance of  such  transactions.  They  do  not,  how- 
ever, go  to  the  extent  of  destroying  commercial 
securities  in  the  hands  of  innocent  holders  for 
value,  even  though  such  securities  may  have 
had  their  inception  in  a  transaction  thus  con- 
demned. 

In  respect  to  section  8,  above  referred  to,  it 
may  be  said  the  distinction  between  contracts 
for  or  on  account  of  any  money,  etc.,  wagered, 
bet  or  staked  upon  any  game,  and  securities, 
bills,  notes,  etc.,  any  part  of  the  consideration 
of  which  shall  be  money  won  or  lost  by  playing 
at  any  game,  etc.,  is  obvious.  The  contracts 
mentioned  are  the  agreements  of  the  parties, 
by  which  they  undertake  beforehand  to  bind 
themselves  to  pay  or  deliver  to  the  winner  the 
money,  property  or  thing  wagered,  bet  or 
Btakea  on  the  game  or  contingen  t  event.  These 
are  declared  unlawful  and  void,  and  so  they 
are,  in  whosever  hands  they  may  be  founcf. 
The  things  in  action,  notes,  bills,  securities, 
etc.,  referred  to  in  the  other  section,  are  the 
evidences  of  indebtedness  given  for  money  won 
or  lost  by  playing  at  any  game,  or  by  betting 
on  the  hands  of  those  who  play,  after  the 
event,  or  for  money  knowingly  lent  at  the  time 
and  place  of  such  play,  to  a  person  so  playing; 
and  these  are  declared  to  be  utterly  void;  and 


so  they  are,  without  regard  to  their  form  or 
the  fact  that  they  may  be  in  the  hands  of  an 
innocent  holder.  Aurora  v.  West,  22  Ind,  88; 
1  Daniel,  Neg.  Inst.  §  897;  Chitty,  Bills,  92; 
New  V.  Walker y  supra;  OreerUand  v.  Dyer,  3 
Man.  <&  R.  422;  2  Randolph,  Com.  Paper, 
§511. 

The  note  sued  on  does  not  fall  within  the 
terms  of  either  section  of  the  New  York  Stat- 
ute. The  paper  was  made  by,  and  was  pay- 
able to.  Miller  Bros.  It  was  indorsed  by  them, 
or  in  their  name,  and  delivered  to  Ranger,  who 
advanced  no  consideration  for  it,  but  negotiated 
it  to  persons  who  took  it  for  full  value,  in  the 
regular  course  of  business,  without  notice. 
Until  the  paper  was  negotiated  for  a  considera- 
tion, it  haa  no  legal  inception  as  a  promissory 
note.  In  the  hands  of  the  parties  to  the  illegal 
transaction  contemplated,  it  was  not  a  note 
given  upon  an  illegal  consideration,  but  it  was 
a  paper  without  any  consideration,  signed 
merely  for  purposes  of  accommodation .  Af t€r 
it  was  negotiated,  it  became  a  promissory  not«, 
the  consideration  of  which  was  money  ad- 
vanced by  i)er5ons  who  had  no  notice  of  the 
illegal  purpose  for  which  the  parties  contem- 
plated using  it,  and  who  were  in  no  way  or 
sense  parties  implicated  in  the  illegal  confed- 
eracy. 

Having  reached  the  conclusion  that  the  stat- 
utes of  the  State  of  New  York  do  not,  in  terms, 
render  void  mercantile  notes  executed  in  con- 
sideration  of  money,  which  the  parties  receiv- 
ing the  money  intended  to  embark  in  gambling 
speculations  on  the  stock  market,  it  only  re- 
mains that  we  say  that  the  statutes  of  our  own 
State,  already  referred  to,  indicate  such  a  coin- 
cidence in  the  policy  of  both  States  as  that  the 
courts  of  this  State  will  not  hesitate  to  enforce 
the  liability  of  a  maker  of  a  note  such  as  that 
involved  in  the  present  case,  in  the  hands  of 
an  innocent  holder.  It  is  not  necessaij  that 
we  should  remark  furUier  upon  the  effect  of 
the  Indiana  Statute,  as  applied  to  notes  grow- 
ing out  of  transactions  such  as  that  under  con- 
sideration, when  such  notes  are  executed  and 
payable  in  this  State.  It  is  enough  to  say  that 
we  are  not  disposed  to  indulge  in  a  forced  and 
strained  construction  of  the  language  of  our 
own  statute,  in  order  to  reach  the  conclusion 
that,  to  enforce  payment  of  a  commercial  note 
in  the  hands  of  an  innocent  holder,  which  is 
not  within  the  inhibition  of  the  statute  of  the 
State  where  the  note  was  executed  and  made 
payable,  would  be  either  opposed  to  public 
morals,  or  violative  of  the  policy  or  law  of  thia 
State. 

These  conclusions  lead  to  a  reversal  of  the 
judgment. 

T/ie  judgment  is  accordingly  reversed,  with 
costs. 

Petition  for  rehearing  denied  Februaiy  22^ 
1889. 
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LANCASTER  COUNTY,  Plff,  in  Err., 

Hugh  R.  FULTON. 

(....Pa.....) 

!•  A  oontrmet  with  a  duly  elected  and 
onaHfled  oountj-  solicitor*   servinff  at  a 
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salary  under  an  Act  making  It  his  duty  to  repre- 
sent the  county  commissionersi^in  all  prooeedinm 
In  law  or  equity  wherein  the  said  oounty  is  a  paiiy 
or  has  any  interest,**  whereby  the  oommJsBionen 
agree  to  give  him  a  certain  percentage  of  all  the 
credit  that  he  can  obtain  in  the  county  1b  aoooonti 
with  the  State,  is  illegal  and  void.  ^ 


See  also  30  L.  R.  A.  409. 


1889. 


Lancasteb  Gountt  y.  Fultok. 


437 


8*  No  recovery  can  be  had  by  a  county 
solicitor  under  an  illegal  contract  for  a  per- 
oentafire  of  certain  credits,  even  for  services  ren- 
dered thereunder  after  the  expiration  of  his  term 
of  offloe,  which  were  recognized  by  the  county 
commlsBionerB. 

(October  7  1880.) 

WRIT  of  error  to  review  a  judgment  of  the 
Court  of  Common  Pleas  of  Chester  County 
OD  a  verdict  in  favor  of  plaintiff  in  an  action  on 
contract    Beveraed, 

The  case  is  stated  in  the  opinion. 

Messrs.  Geo*  A.  Lane*  A.  F.  Schenck, 
E.  K.  Martin*  H.  M.  North  and  Samuel 
D.  Ramsay,  for  plaintiff  in  error: 

The  fees  of  a  district  attorney  are  prescribed 
by  statute,  and  are  the  compensation  attached 
by  law  to  the  office,  and  beyond  said  fees  he 
cannot  claim  directly  or  indirectly  requital  for 
official  services. 

Geiser  y.  Northampton  Co,  (Pa.)  9  Cent.  Rep. 
764,  20  W.  N.  C.  259. 

A  public  officer  cannot  legally  claim  addition- 
al compensation  for  the  discharge  of  the  duties 
of  his  office,  even  though  his  duties  within  the 
scope  of  the  charter,  pertaining  to  the  office, 
are  increased  without  any  corresponding  in- 
crease in  his  salary. 

Hays  V.  Oil  City  (Pa.)  9  Cent.  Rep.  591,  35 
Pittsb.  Leg.  J.  117. 

A  promise  of  a  reward  to  a  constable  for  ar- 
resting a  criminal  under  a  warrant  which  he  is 
bound  by  law  to  execute  is  without  considera- 
tion. 

Smith  V.  Wiildin,  10  Pa.  39. 

An  agreement  by  a  private  person  to  pay 
a  public  officer  for  doin^  his  duty  is  invalid  as 
contrary  to  the  polic^r  of  the  law  and  is  invalid 
as  without  consideration. 

1  Wharton,  Cont.  §§  403,  500,  502. 

When  there  has  been  actual  or  positive  fraud, 
or  the  adverse  parties  have  acted  mala  fide, 
there  can  be  no  such  thing  as  a  confirmation; 
what  was  once  a  fraud  will  be  always  so. 

Chamberlain  v.  McClurg,  8  Watts  &  S.  81. 

Where  a  contract  is  void  on  the  ground  of 
public  policy  or  against  a  statute,  its  confirma- 
tion is  affected  with  the  original  taint 

Negley  v.  Lindsay,  67  Pa.  217;  McHrigh  v. 
SehuylHU  Co.  67  Pa.  891;  MiUef's  App.  80  Pa. 
478;  Shisler  v.  Vandike,  92  Pa.  447. 

Messrs.  J.  Hay  Brown,  W,  T.  Fulton 
and  W.  U.  Hensel,  for  defendant  in  error: 

Commissioners  of  a  county  possess  an  au- 
thority without  any  express  grant  from  the 
Legislature  commensurate  with  their  public 
trusts  and  duties. 

Vankirk  v.  Clark,  16  Serg.  &  R.  289. 

The  financial  interests  of  the  county  are  un- 
der the  supervision  and  control  of  the  county 
commissioners. 

Luzerne  Co,  v.  Day,  28  Pa.  143. 

It  does  not  follow  that  a  public  officer  is 
bound  to  perform  all  manner  of  public  service 
without  compensation  because  his  office  has  a 
salary  annexed  to  it. 

Bkans  V.  Trenton,  24  N.  J.  L.  7C5. 

In  the  absence  of  express  provision,  claims 
for  compensation  will  be  allowed  when  the  law 
requires  a  public  officer  to  perform  a  duty  at- 
tended with  trouble  and  expanse  outside  of  his 
regular  official  duties. 
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Bright  v.  Chenango  Co.  18  Johns.  242;  Jfoi- 
lory  V.  Cortland  Co.  2  Cow.  531. 

Ratification  mav  be  inferred  from  acquies- 
cence after  knowledge  of  all  material  facts  or 
from  facts  inconsistent  with  any  other  supposi- 
tion. 

Dillon,  Mun.  Corp.  §  885. 

If  a  corporation  attorney,  after  his  term  of 
office  has  expired,  continues  in  the  manai^ement 
of  suits  in  which  the  corporation  is  interested 
without  objection  from,  and  with  the  knowl- 
edge of,  the  corporation  and  of  h:.^  successor, 
he  may  recover  for  such  services. 

Id.  §  899. 

Sterretty  J,,  delivered  the  opinion  of  the 
court: 

In  his  statement  and  affidavit  of  claim  plain- 
tiff below  avers  that  his  demand  is  founded  on  a 
contract  between  himself  and  the  county  com- 
missioners, dated  June  28,  1882,  by  which  he 
agreed  to  collect  from  the  Commonwealth  all 
overpaid  taxes  on  personal  property  then  due; 
for  which  service  the  county,  by  its  commis- 
sioners, agreed  to  pay  him  215  per  centum  on 
the  amount  or  amounts  which  might  be  credited 
to  it  in  its  account  with  the  Commonwealth; 
that  said  contract  was  evidenced  by  a  resolu- 
tion, adopted  and  entered  on  the  minutes  of 
said  commissioners,  as  follows: 

"  Resolced,  That  H.  R.  Fulton,  Esq.,  be  and 
he  is  hereby  appointed  attorney  for  the  county, 
to  take  proceedings  to  obtain  credit  for  the 
countv  in  its  accounts  with  the  Commonwealth 
for  all  overpaid  taxes  on  personal  property. 
Mr.  Fulton's  compensation  is  to  be  25  per  cen- 
tum upon  the  amount  or  amounts  which  may 
be  credited,  and  is  to  be  in  full  settlement  for 
all  costs  and  expenses  as  well  as  of  fees." 

That,  "in  pursuance  of  said  agreement  and 
resolution  the  plaintiff,  after  five  years  of  work, 
labor  and  great  expense  ....  procured  a  credit 
settlement  in  favor  of  the  countv  ...  in  its 
accounts  with  the  Commonwealth,  of  $20,* 
823. 50,  of  overpaid  taxes  included  in  the  terms 
of  said  contract,"  etc. ;  and  that  plaintiff's  com- 
pensation for  services,  etc.,  as  specified  in  said 
agreement  and  resolution,  is  |5,205.87^,  which 
sum  is  now  due  him, with  interest  thereon  from 
June  20,  1887. 

In  substance,  the  defense  interposed  by  the 
county  was  that  at  the  time  the  resolution  of 
June  28,  1882,  was  adopted,  plaintiff  below 
**was  the  duly  elected  and  qualified  solicitor" 
of  the  county,  serving  under  the  Act  of  Febru- 
ary. 1870,  at  a  salary  of  $500  fixed  by  that  Act; 
and,  for  that  reason,  neither  he  nor  the  county 
commissioner  had  any  power  or  authority  to 
enter  into  the  contract  under  which  the  services 
were  rendered,  and  on  which  the  claim  is 
founded. 

It  is  conceded  that  when  the  contract  was 
made,  and  for  a  considerable  time  thereafter, 

Elaintifif  below  was  the  duly  elected  and  ^uali- 
€^  solicitor  of  the  county.  The  4th  section  of 
the  Act  under  which  he  was  elected  declares: 
"  The  salary  of  the  officer,  elected  as  herein- 
after provided,  shall  be  $500  per  annum,  paya- 
ble quarterly:  and  the  officer  so  elected  shall 
be  the  legal  adviser  of  the  board  of  commission- 
ers of  Lancaster  County,  and  shall  represent 
the  saidbosurd  in  all  proceedings  in  law  or  equi- 
ty wherein  the  said  county  is  a  party  or  has  any 
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interest."  He  was  undoubtedly  a  public  of- 
ficer within  the  meaning  of  the  Constitution, 
art.  8,  §  13,  and  art.  14.  g§  1  and  5,  the  first  of 
which  declares:  *'No  law  shall  extend  the 
term  of  any  public  officer  or  increase  or  dimin- 
ish his  salary  or  emoluments,  aft^r  his  elec- 
tion or  appointment." 

The  services  for  which  the  contract  in  (ques- 
tion undertakes  to  provide  are  clearly  within 
the  sphere  of  the  duties  of  the  "  solicitor  of 
Lancaster  County,"  as  defined  by  the  Act  of 
February  18,  1870.  He  "  shall  be  the  legal 
adviser  of  the  board  of  commissioners  of  Lan- 
caster County,  and  shall  represent  the  said 
board  in  all  proceedings  of  law  or  equity 
wherein  said  countv  is  a  party  or  has  any  in- 
terest." What  authority,  then,  had  either  the 
plaintiff  below  or  the  county  commissioners  to 
enter  into  a  contract  to  compensate  the  former 
for  services  within  the  sphere  of  his  duties  as 
solicitor  of  the  county?  We  are  of  opinion 
that  they  had  none;  that  the  act  of  commis- 
sioners in  undertaking  to  bind  the  county  to 
pay  the  compensation  provided  for  in  the  con- 
tract was  ultra  vires.  Doubtless  the  very  ob- 
ject of  the  Act  in  creating  the  office  of  county 
solicitor,  providing  for  his  election  and  fixing 
his  salary,  etc.,  was  to  take  the  i)ower  out  oi 
the  hands  of  the  county  commissioners  and 
place  it  beyond  their  reach.  But  be  that  as  it 
may,  we  think  the  contract  was  tdtra  vires  and 
void,  and  that  the  first  and  second  points  for 
charge,  submitted  by  defendant  below,  should 
have  been  affirmed.  Those  points  are  as  fol- 
lows* 

1.  '**  The  contract  of  June  28, 1882,  given  in 
evidence  by  the  plaintiff,  having  been  made  be- 
tween the  plaintiff  and  the  commissioners  of 
Lancaster  County,  when  the  plaintiff,  was  a 
public  officer,  solicitor  of  Lancaster  County, 
an  office  to  which  he  was  dulv  elected  in  pur- 
suance of  an  Act  of  Assembly,  at  a  salary  of 
$500  a  year,  is  contrary  to  public  policy  and 
null  and  void,  and  no  recovery  can  be  had  by 
the  plaintiff  for  any  services  rendered  by  him 
in  pursuance  thereof." 

2.  "The  said  contract  of  June  28,  1882, 
given  inievidence  by  the  plaintiff , was  contrary 
to  public  policy  and  void,  and  there  can  be  no 
recovery  by  the  plaintiff  in  this  action  for  serv- 
ices rendered  under  and  in  pursuance  of  said 
contract,  whether  said  services  were  rendered 
while  the  plaintiff  held  the  office  of  solicitor  of 
Lancaster  County  or  after  the  expiration  of  his 
term  of  office." 

These  points  are  answered,  together,  by  the 
learned  judge  as  follows:  **I  have  probably 
fully  answered  these  points  in  what  I  have  said 
in  the  general  charge.  I  may  simply  repeat 
what  I  have  already  said,  that  if  the  services  of 
Hr.  Fulton  had  been  rendered  while  he  was 
county  solicitor  then  there  could  have  been  no 
recovery;  but,  as  the  services  were  rendered 
largely  after  he  was  solicitor  under  his  election, 
if  the  county  commissioners  recognized  his  serv- 
ices after  that  time,  and  he  went  on  under  the 
employment  after  his  term  of  office  expired, 
tiiat  would  be  a  ratification  by  the  commission- 
ers of  the  agreement  made  by  Mr.  Fulton  with 
them,  and  he  would  be  entitled  to  recover 
whatever  reasonable  amouut  the  jury  may  find 
due  him  for  the  services  rentiered  and  for  the 
expenses  incurred. 

5  L.  R.  A. 


In  the  9th  to  16th  spedficatioos^  inclusive, 
the  subjects  of  complaint  are  certain  portions  of 
the  general  charge.  These  specifications  of 
error  present  substantially  the  same  (][uestions 
that  are  involved  in  the  foregoing  points  and 
answer  thereto,  and  hence  they  do  not  require 
separate  or  special  consideration. 

In  saying^  as  he  correctiy  did,  that  if  the  serv- 
ices of  plaintiff  below  *'had  been  rendered 
while  he  was  county  solicitor  then  there  could 
be  no  recovery,"  the  learned  judge  rightiy  as- 
sumed that  the  contract  in  question  was  unau- 
thorized and  illegal.  All  such  contracts, 
whether  intended  to  be  so  or  not,  are  in  effect 
evasive  and  subversive  of  law,  contrary  to  pub- 
lic policy  and  therefore  void.  They  are  no 
more  capable  of  ratification  than  was  the  con- 
tract in  Hunter  v.  :Nblf,  71  Pa.  282.  Speaking 
of  the  illegal  contract  under  consideration  in 
that  case,  Mr.  Justice  Sharswood  said:  "It  is 
undisputed  law  that  such  a  contract  is  illegal 
as  against  public  policy  and  cannot  be  enf  on^. 
•  .  .  Even  if  there  had  been  an  express 
contract  on  entirely  different  terms  than  those 
agreed  upon  before,  it  ought  to  be  viewed  with 
a  considerable  degree  of  suspicion  as  an  attempt 
to  evade  a  sound  and  salutary  rule  of  public 
policy." 

A  case  more  nearly  parallel  with  this  in 
some  of  its  features  is  Uhester  Go,  v.  Barber,  97 
Pa.  455.  Barber,  one  of  the  plaintiffs  below, 
was  attorney  for  the  County  oi  Chester,  but  it 
did  not  appear  whether  he  was  serving  under 
an  annual  salary  fixed  by  Act  of  Assembly,  or 
under  a  special  agreement  with  the  commis- 
sioners. The  county  commissioners,  however, 
made  a  contract  with  him  and  two  other  attor- 
neys to  pay  them  50  per  centum  of  the  amount 
they  recovered  from  the  State  for  taxes  im- 
providently  paid  into  the  state  treasuiy. 
Speaking  for  the  court,  the  present  Chief  Jus- 
tice said:  "  The  commissioners  had  no  power 
to  bind  the  counW  by  such  a  contract  ...  It 
was  a^inst  public  policy  and*  therefore  null 
and  void.  .  .  These  commissioners  were  act- 
ing in  a  fiduciary  character.  They  were  but 
trustees  of  the  money  when  received  for  the 
use  of  the  county.  When,  therefore,  they  con- 
tracted to  give  one  half  of  it  to  the  phuntiffs 
for  their  services,  they  exceeded  their  power. 
They  were  giving  what  did  not  belong  to  them. 
As  well  might  a  trustee  contract  to  give  away 
one  half  of  the  trust  estate  as  compensation  to 
counsel  for  services  in  connection  therewith. 
And,  if  he  may  give  away  one  half , why  not  three 
fourths,  or  even  a  greater  proportion?  Can  it 
be  doubted  that  a  court  of  equity  would  strike 
down  such  a  contract  as  improvident  and  a 
legal  fraud?  .  .  .  Whether  the  plaintiff.  Bar- 
ber, can  recover  anything  will  depend  upon  the 
terms  of  his  previous  engagement  as  solicitor 
to  the  commissioners." 

If  it  had  appeared  in  that  case  that  Barl)er 
was  acting  under  a  salary,  fixed  by  Act  of  As- 
sembly (as  was  Mr.  Fulton  in  this  case),  and 
that  his  defined  duty  was  to  act  as  the  legal 
adviser  of  the  commissioners  and  represent 
them  in  all  proceedings,  at  law  or  in  eq[uity, 
wherein  the  county  had  any  interest,  it  is  not 
likely  that  any  doubt  as  to  his  lej^al  status 
would  have  been  suggested.  According  to  the 
reasoning  of  the  opinion,  the  contract,  as  to 
him,     would    have    been     declared     illegal. 
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<x)xitrar7  to  public  policy  and  absolutely 
void. 

We  are  therefore  of  opinion  that  the  learned 
judee  erred  in  holding  that  plaintiff  below 
mignt  recover  if  the  commissioners  recognized 
his  services,  after  the  expiration  of  his  term  of 
office  as  county  solicitor;  that  such  recognition 
would  be  a  ratification  of  the  original  illegal 
agreement,  etc 

Plaintiff's  statement  of  claim  avers,  and  his 
own  testimony  proves  most  conclusively,  that 
all  the  services  for  which  he  claims  to  recover 
<x>mpensation  were  rendered  under  and  in  pur- 
suance of  the  original  contract.  In  his  cross- 
examination  he  said,  in  substance,  that  all  he 
did  was  in  pursuance  of  the  contract.  "I 
commenced  under  this  contract.  I  never  re- 
jected the  contract,  as  a  matter  of.  course.  I 
continued  in  this  service,  beginning  on  this 
contract  I  went  on  under  this  contract," — 
and  many  similar  expressions  in  his  answers 
to  questions  put  to  him  on  cross-examination. 

There  is  no  pretense  that  any  new  agreement 
was  entered  into,  or  the  terms  of  the  original 
in  any  manner  changed,  after  the  expiration 
•of  his  term  of  office.  Neither  the  subject 
of  a  new  contract  nor  the  modification  of 
the  original  ever  appears  to  have  been  con- 
sidered by  the  parties.  The  services  of  plaintiff 
below  were  no  doubt  efficient  and  valuable; 
but  so  far  as  they  were  rendered  during  his 
term  of  office,  his  salary  is  all  the  compensa- 
tion he  can  claim.  As  to  services  rendered 
after  the  expiration  of  his  term  of  office,  under 
and  in  pursuance  of  the  original  illegal  and 
void  contract,  he  cannot,  under  the  pleadings 
and  evidence  in  this  case,  recover.  The  9th  to 
19th  assignments  of  error,  inclusive,  are  sus- 
tained. The  1st  to  8th  assignments  are  imma- 
terial; but,  aside  from  that,  they  are  not  ao- 
oording  to  rule,  and  therefore  not  entitled  to 
any  consideration. 

Judgment  reversed. 

MitehelU  «71/ dissents. 


PHILADELPHIA   &   READING    R.  CO., 

Plff.  in  Err., 

Sarah  HUBER  et  <d. 

(..-.Pa. ) 

1.  Althouffh  a  Ivralcewaamaiiiifestly  de- 
fective axia  unsafe,  and  this  fact  could  be  at  once 
seen  upon  looking  at  It  from  above  or  attempt- 
ing o  handle  it,  it  cannot  be  said  as  matter  of 
law  that  a  brakeman  was  guilty  of  negligence  in 
attempting  to  use  it,  whereby  he  was  killed,  when 
he  had  no  knowledge  of  the  defect  and  was 
■obliged,  while  engaged  in  uncoupling  cars  and 
reinilating  their  movement,  in  a  very  brief  time 
to  become  acquainted  with  the  brake  and  either 
iiseit  or  abstain  from  using  it  because  unsafe. 
The  question  is  for  the  jury. 

.8«   On  the  question  whether  a  brakeman 

NOTB.— As  to  the  duty  of  the  master  to  provide 
•safe  machinery,  appliances,  etc.,  for  use  of  his  em- 
ploy^, and  liability  for  a  negrleot  of  such  duty, 
thereby  causing  the  death  of  the  servant,  see  Louis- 
ville, N.  A.  &  C.  K.Co.  T.  Buck.  'Jt  L.  R.  A.  530,  note,  116 
Ind.  G86;  GrifKn  v.  Boston  &  A.  B.  Co.  1  L.  R.  A.  698, 
U8  Mass.  143. 
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feXL  from  a  car  in  consequence  of  a  defective 
brake,  proof  that  he  was  seen  at  the  brake  a  mo- 
ment before,  with  one  arm  around  the  brrke 
lever  and  pulling  on  the  brake  Is  sufBcient  to  sus- 
tain a  verdict,  finding  that  t  e  fall  was  due  to 
such  defect. 

(October  7. 1880) 

WRIT  of  error  to  review  a  judgment  on  ver- 
dict for  plaintiffs  in  an  action  for  death 
of  an  employ^  in  conseq^uence  of  the  alleged 
negligence  of  defendant  m  respect  to  a  defect- 
ive car  brake.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  Whalen  and  James  El- 
lis* for  plaintiff  in  error: 

A  servant  cannot  recover  for  inluries  to 
which  his  own  negligence  has  contributed  in 
voluntarily  continuing  to  work  with  obviously 
defective  machinery  and  appliances. 

Phila.  di  R,  R.Oo.  V.  SAertle,  97  Pa.  450; 
Marsden  v.  Eaigh,  14  W.  N.  C.  626;  Cooper  v. 
Butler,  103  Pa.  412;  Mansfield  Goal  &  Coke  Co. 
V.  MeEnery,  91  Pa,  185;  Brossman  v.  Lehigh 
Valley  R.  Co.  18  W.  N.  C.  284, 

The  servant  or  employd  assumes  the  risk  of 
all  dangers,  however  they  may  arise,  against 
which  he  may  protect  himself  by  the  exercise 
of  ordinary  observation  and  care. 

Pittsburgh  db  C.  R.  Oo.  v.  Sentmeyer,  92  Pa. 
280;  Wharton,  Neg.  §  208,  p.  189;  Patterson, 
Ry.  Acct.  Law,  47. 

When  the  facts  are  clearly  settled  the  ques- 
tion of  contributory  negligence  becomes  a  ques- 
tion of  law. 

2  Wood,  Railway  Law,  1259;  Rorer,  RaU- 
ways,  1054. 

The  presumptions  are  a^dnst  the  servant. 

Weger  v.  Pa.  R.  Co.  55  Fa.  460. 

Mr.  D.  C«Henning^»for  defendants  in  error: 

Plaintiff  had  a  right  to  assume  that  such  pre- 
cautions as  were  reasonably  necessary  for  the 
safety  of  himself  and  his  fellow  employes  were 
taken  by  his  employer. 

Schail  V.  CoU,  107  Pa.  7;  Lee  v.  Woolsey,  16 
W.  N.  C.  838;  Phila.  W.  itB.  R.  Co,  v.  Keenan, 
103  Pa.  126;  Pa.  <fe  iV.  T.  Canal  &  R  Co.  v. 
Leslie,  16  W.  N.  C.  322.  See  also  Patterson  v. 
Pittsburgh  <&  0.  R.  Co.  76  Pa.  398;  CDonneU 
V.  AUegfieny  Valley  R.  Go.  59  Pa.  248;  Mullau 
V.  Phila.  d  S.  M.  Steamship  Co.  78  Pa.  25; 
Ford  V.  Mtehburg  R.  Co.  110  Mass.  240;  Seaver 
V.  Boston  db  M.  R.  Go.  14  Gray,  466;  Cayzer  v. 
TayUyr,  10  Grav.  274;  Coombs  v.  New  Bedford 
Cordage  Go.  102  Mass.  672;  Oilman  v.  Eastern 
R.  Corp.  10  Allen,  233;  Phila.  <fc  R  R.  Go.y. 
Agnev),  11  W.  N.  C.  396. 

The  case  was  one  proper  for  the  jur^,  and 
the  court  committed  no  error  in  submitting  it 
to  them. 

Green  dh  C.  St.  Pass.  R.  Co.  v.  Bresmer,  97  Pa. 
103;  Phila.  W.  d:B.  R.  Co.  v.  Keenan,  supra. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

If  there  had  been  proof  on  the  trial  that  Hu- 
ber  was  acquainted  with  the  condition  of  the 
brake  on  the  car  upon  which  the  accident  oc- 
curred, by  having  been  on  it  and  used  the 
brake  at  times  prior  to  the  accident,  it  would 
not  have  been  possible  to  sustain  the  verdict. 
All  of  the  witnesses,  and  almost  the  whole  of 
1 1  hem  were  witnesses  for  the  plaintiff,  who  tea- 
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lifiod  in  regard  to  the  brake,  said  it  was  mani- 
festly defective,  and  sevei^al  of  them  said  it  was 
unsafe  and  daneerous  to  use  it.  They  also  said 
the  defect  could  be  seen  at  once  upon  looking 
at  it  from  above  or  attempting  to  handle  it;  and 
any  brakeman  who  was  certainly  acquainted 
with  it  or  had  had  sufficient  opportunity 
to  become  acquainted  with  it,  and  then  usea 
it,  would  have  been  guilty  of  contributory  neg- 
ligence if  an  injury  had  resulted  from  its  use. 

But  in  thiM  case  Uiere  is  no  evidence  showing 
that  Huber  had  ever  seen  the  car  or  the  brake 
before  the  time  of  the  accident,  and  whatever 
knowledge  he  had  of  it  must  have  been  ac- 
quired during  the  brief  period  he  was  on  the 
car  before  he  fell  off.  It  was  his  duty  to  brake 
cars  at  this  particular  place  and  hundreds  of 
jSLTS  were  brought  there  every  day  for  inspec- 
tion and  weighing. 

The  whole  time  occupied  in  shifting  a  car  on 
the  scales  was  very  short  indeed  and  the  brake- 
man  was  obliged  to  be  actively  engaged  from 
the  moment  he  boarded  the  car  until  it  was 
weighed.  In  this  particular  instance  the  de- 
ceased was  engaged  in  braking  a  little  train 
consisting  of  one  single  and  two  double  cars 
loaded  with  coal,  ae  was  on  the  front  end  of 
the  first  double  car,  the  single  car  being  ahead. 
He  had  uncoupled  the  single  car  and,  as  the 
testimony  indicates,  had  hold  of  the  brake  at 
the  front  end  of  the  car  he  was  on.  In  this  sit- 
uation he  fell  and  was  run  over  by  the  car  and 
killed.  No  one  saw  him  in  the  act  of  falling, 
but  he  was  at  his  post  and  had  one  arm  around 
the  lever,  and  was  holding  or  working  the 
brake,  the  moment  before  he  fell.  He  was 
seen  in  that  attitude  at  that  time. 

The  whole  time  from  the  commencement  of 
the  movement  of  (he  cars  towards  the  scales  to 
the  occurrence  of  the  accident  was  but  two  or 
three  minutes,  and  in  that  very  brief  space,  and 
whilst  engaged  with  the  uncoupling  of  the  cars 
and  their  movement,  he  had  to  become  ac- 
quainted with  the  brake  and  either  use  it  or 
abstain  from  using  it  because  of  its  unsafe  con- 
dition. There  was  evidence  that  it  could  be 
used  with  safety  if  onlv  a  moderate  application 
of  the  brake  was  maae,  but  that  the  lever  by 
which  the  brake  was  worked  had  a  tendency 
to  slip  up  off  of  the  shaft  if  a  strong  pressure 
of  the  brakes  on  the  car  wheels  was  required. 

We  think  it  would  be  subjecting  the  brake- 
man  to  a  too  rigid  measure  of  responsibility  to 
say,  as  a  matter  of  law,  that  in  so  very  short 
an  interval,  and  with  his  attention  necessarily 
given  to  the  uncoupling  of  the  cars  and  alsio 
to  the  regulation  of  their  movement,  he  was 
bound  to  acquire  a  knowledge  of  the  defect  in 
the  brake  and  to  abstain  from  its  use.  The  de- 
fect consisted  of  a  too  large  opening  in  the 
lever  for  the  head  of  the  brake  shaft  to  enter, 
so  that  the  lever  would  slip  without  holding 
the  shaft  when  a  hard  pressure  was  applied. 
There  was  evidence  that  the  shaft  could  be 
held  if  only  a  moderate  pressure  was  applied. 
The  learned  court  below  very  fairly  ana  cor- 
rectly left  it  to  the  jury  to  say  whether  the 
deceased  knew  of  the  unsafe  condition  of  the 
brake  and  used  it  notwithstanding  such  knowl- 
edge, and  charged  them  that  if  he  did  there 
could  be  no  recovery.  While  the  evidence  is 
without  contradiction  that  the  brake  was  de- 
fective, and  the  defect  could  be  discovered  as 
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soon  as  an  attempt  was  made  to  use  it,  yet» 
considering  the  exceedingly  limited  opportu- 
nity which  the  brakeman  had  of  becoming 
acquainted  with  it,  it  was  proper  to  leave  that 
question  to  the  jury  for  decision.  It  is  entirely^ 
possible,  and  is  consistent  with  the  testimony, 
that  the  first  pressure  applied  was  moderate, 
and  that  it  was  only  when  this  was  increased 
that  the  dangerous  character  of  the  defect  be- 
came manifest,  but  that  at  the  same  instant  the 
lever  slipped  and  the  brakeman  lost  his  hold 
and  fell. 

The  only  other  serious  question  in  the  cause- 
was  whether  there  was  sufficient  testimony  to 
leave  to  the  jury  the  question  whether  the*  de- 
ceased fell  from  the  car  in  consequence  of  the- 
defect  in  the  brake.    There  is  not  direct  and 
positive  testimony  to  this  effect. 

No  person  saw  him  fall  while  in  the  act  of 
handling  the  brake,  but  that  might  be  because 
no  person  saw  the  actual  falling.  But  the  evi- 
dence of  at  least  one  witness,  Zimmerman, 
proved  that  he  was  seen  with  one  arm  around 
the  brake  lever  and  was  pulling  on  the  brake 
immediately  before  he  fell.  Other  witnesses 
saw  him  standing  on  the  end  of  the  car  where- 
the  brake  was,  also  just  before  the  accident, 
but  do  not  speak  of  seeing  him  have  hold  of 
the  brake.  We  think  the  testimony  of  Zim- 
merman was  enough  to  carry  the  case  to  the 
jury  and  to  sustain  the  verdict  The  testimony^ 
of  the  other  witnesses  who  saw  the  deceased  at 
his  post  immediately  before  he  feU  is  corrobo- 
rative in  its  character;  and,  as  several  of  them 
describe  how  a  fall  might  verv  easily  result 
from  the  slipping  of  the  lever  m  the  effort  to 
work  the  brake,  it  is  scarcely  permissible  for  a 
court  to  say  that  a  iury  might  not  infer  that 
the  accident  occurred  in  that  way. 

Nor  can  it  be  said  that  this  was  a  case  la 
which  the  employ^  was  better  acquainted  with 
the  defect  than  the  employer,  and  should  have 
given  information  of  it  and  abstained  from 
using  it.  The  evidence  fails  entirely  to  show 
such  a  state  of  facts.  If  it  had  shown  thenv 
we  would  not  hesitate  to  apply  the  rule  of  con- 
tributory negligence.  But  here  the  testimony 
was  very  abundant  that  the  company  enforced 
a  system  of  daily  inspection  of  all  cars  at  the 
place  of  this  accident,  and  if  this  had  been 
thorough,  the  defect  in  this  brake  should  have 
been  discovered.  As  to  the  deceased,  there  is 
no  evidence  that  he  ever  handled,  or  even  saw, 
this  brake  until  he  attempted  to  use  it  on  this- 
occasion.  In  such  circumstances  it  would  not 
be  proper  to  visit  him  with  the  consequences- 
of  a  knowled&re  of  the  defect  and  a  voluntarv 
use  of  the  brake  notwithstanding  such  knowl- 
edge. 

The  question  of  Huber's  knowledge  of  the 
condition  of  the  brake  and  of  the  manner  in 
which  he  used  it,  whether  negligently  or  other- 
wise, was  very  carefully  and  correctly  left  to 
the  jury,  and  by  the  verdict  it  has  been  found 
that  he  was  not  negligent.  We  cannot  say,, 
from  a  reading  of  all  tne  testimony,  that  it  so 
conclusively  appears  he  was  negU^nt  as  to 
convict  the  court  of  error  in  submiiting  that 
question  to  the  jury.  It  is  one  thing  for  a 
number  of  witnesses  to  say  in  court,  with  the 
brake  before  them  and  ample  opportunity  Uy 
examine  the  condition  of  the  lever  at  the  place 
where  the  shaft  entered  it,  that  the  opening  for 
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the  shaft  in  the  lever  "waa  too  large  and  that  I 
the  lerer  might  slip  off  the  shaft  when  it  was 
used  to  apply  the  brakes;  hut  it  is  quite  a  dif- 
ferent thiDff  for  a  hrakeman  who  jumps  on  the 
car  which  &  immediately  started  to  be  shifted, 
who  must  at  once  uncouple  the  car  in  front  of 
him  and  then  regulate  the  movement  of  the 
car  he  is  on  by  applying  the  brakes,  to  stop  to 
examine  the  condition  qif  the  machinery  of  the 
brake  before  he  uses  it,  without  his  attention 
being  called  to  any  defect  In  point  of  fact, 
the  car  had  almost  reached  its  destination  on 
the  scale  when  Huber  fell  off.  Bo  that  it 
would  seem  he  did  use  the  brake  successfully 
for  much  the  largest  part  of  the  distance.  It  is 
not  for  a  court  to  say  as  matter  of  law,  in  such 
circumstances,  that  the  hrakeman  was  neces- 
sarily guiltj^  of  negligence  in  not  discovering 
the  defect  m  the  machinery  of  the  brake  and 
ceasing  to  use  it.  That  was  the  proper  func- 
tion of  the  jury. 
Judgment  affirmed. 


LEHIGH  &  WILKESBARRE  COAL  CO., 

Piff.  in  Err,. 

James  HAYES  H  at. 

(....Pa.....) 

1*  A  eomX  company  is  not  g^uilty  of  neg^ 
lig^noe  in  failinfr  to  provide  any  appliance  or 
means  or  method  by  which  wominff  can  be  grlven 
to  persons  working  In  a  pocket  that  a  draw  Is 
about  to  be  made  of  the  coal  from  the  shutes, 
where  none  of  the  numerous  ooUieriee  In  the  dis- 
trict have  any  appliances  of  any  kind  for  such 
signals,  and  all  the  apparatus  and  appliances  of 
the  company  used  by  such  company  are  such  as 
are  usual  In  that  district. 

8«  Where  an  en&ployer  ftimishes  his  em- 

ployte  with  tools  and  appliances  which,  though 
not  the  best  possible,  may  by  ordinary  care  be 
used  without  danger,  he  is  not  responsible  for 
accidents. 

(October  7,  1889.) 

WRIT  of  error  to  review  a  judgment  in  favor 
of  plaintiffs  in  an  action  for  negligence. 
Rewr^ed, 

The  assignments  of  error  referred  to  in  the 
opinion  were: 

1.  Refusal  to  charge  that  the  defendant  can- 
not be  held  liable  for  failure  to  use  other  or 
different  appliances. 

2.  Refusal  to  charge  that  defendant  is  not 
guilty  of  negligence  for  not  having  a  signaling 
device. 

3.  Substantially  like  2. 

7  and  8.  Ref  usmg  to  charge  that  on  the  evi- 
den(>e  plaintiff  cannot  recover. 

Mesart,  Andrew  H.  McClintock  and 
Henry  W«  Palmer,  for  plaintiff  in  error: 

Where  an  employer  furnishes  his  employes 


with  tools  and  appliances,  which,  though  not 
the  best  possible,  may,  by  ordinary  care,  be 
used  without  danger,  he  has  discharged  his 
duty  and  is  not  responsible  for  accidents. 

FitU^rgh  dh  C.  R,  Go.  v.  Sentmet/er,  92  Pa. 
276;  Delaware  River  Iron  Ship  Bvilding  dbEn^ 
gine  Work»  v.  NuUaU,  11  Cent.  Rep.  662,  119* 
Pa.  149;  AUison  Mfg.  Co.  v.   McOarmick,   11 
Cent.  Rep.  896,  118  Pa.  519;  8  Wood,  Railway 
Law,  §  878;  Disfier  v.  N.  T.  Cent  R.  Co.  15- 
Am.  &  Eng.  R  R.  Cas.  238;  Wonder  v.  Balti- 
more  A  0.  R,  Co.  82  Md.  411,  8tack  v.  PatUr- 
aon,  6  Phila.  225;  Chicago,  R.  I.  &  P.  R.  Co.v. 
I/mdergan,  6  West.  Rep.  59,  118  HI.  43;  Hew- 
iU  V.  Flint  <fe  P.  M.  R.  Co.  (MichJ  11  West. 
Rep.  148;  Baylor  v.  Chicago  dtN.W.R.  Co.  bS- 
Wis.  661;  Sickeff  v.  Taaffe,  7  Cent.  Rep.  72„ 
105  N.  Y.  26;  t Gilbert  v.  Guild,  4  New  Eng. 
Rep.    648,  144    Mass.    601;  Rock  v.    Indian^ 
Orc/iard  MiUa,  8  New  Eng.  Rep.  69, 142  Mass. 
522;  Burke  v.  Witherhee,  98  N.  Y.  562. 

Messrs.  McLean  &  Gibbons*  for  defend- 
ants in  error: 

It  is  the  master's  duty  to  furnish  his  employ  §8 
with  suitable  and  safe  machinery  and  struct- 
ures for  their  use. 

Wharton,  Neg.2d  ed.  §211;  Patterson  y. 
Pittsburgh  &  C.  R.  Co.  76  Pa.  889. 

Green,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  of  this  cause  no  evidence  was 
given  by  the  plaintiff  to  show  that  the  defend- 
ants' breaker  and  the  machinery  used  in  crush- 
ing and  screening  coal,  was  in  any  manner  de- 
fectively built,  or  that  it  was  not  built  in  the 
same  manner  and  with  the  same  appliances  as 
are  used  in  all  similar  structures.  The  single 
act  of  nejcligence  in  this  regard  alleged  against 
the  defendant  was  that  it  had  no  aj^pliance  and 
used  no  means  or  method  by  which  warning 
could  be  given  to  persons  wortang  in  the  pocket, 
that  a  draw  was  about  to  be  made.  No  evidence 
was  given  to  show  that  it  was  customary 
among  coal  operators  to  ^pve  any  such  warn- 
ing in  the  conduct  of  their  collieries.  It  fol- 
lows that  there  was  no  proof  that  the  defend- 
ant .  neglected  any  of  the  precautions  which 
were  usually  observed  in  carrying  on  the  busi- 
ness of  crushing,  screening  and  snipping  coal. 
But  the  defendant  did  give  testimony  of  im- 
portance upon  this  subject  G.  M.  William- 
son, the  mine  inspector  for  the  district  in  which 
this  colliery  was  situated,  testified  that  there 
were  sixty-two  collieries  or  openings  alto^ther 
in  the  district,  and  that  this  breaker  with  its 
shutes  and  pockets  was  constructed  in  the  usual, 
ordinary  way  in  which  such  breakers  are  con- 
structea  in  that  region.  He  also  said  he  did 
not  know  that  there  was  in  use  in  any  of  the 
coUieries  of  the  district  any  signaling  apparatus 
to  indicate  when  coal  is  aoout  to  be  drawn  out 
of  a  shute  to  be  lowered  into  a  car. 

Joseph  Tyrell,  another  witness  whose  busi- 
ness was  building  breakers,  and  who  built  this 


NoTB.~Duty  of  master  to  furnish  safe  machin- 
ery, implements,  etc  See  Louisville,  N.  A.  &  a  B. 
Oo.  v.Baok,2L.B.  A.G0O,tiot«,  116Ind.586. 

The  master  is  not  bound  to  furnish  the  best 
known  or  conoeivahle  appliances.  Sbermao  v. 
Menomonee  Biver  Lumber  Go.  1 L^  R.  A.  174,  noie^ 
72  Wis.l2S. 

5  L.  R.  A. 


Beasonable  oare  in  seleotinff  and  repairing  ma- 
chinery, tools,  etc,  is  sufficient  Griffin  v.  Boston 
&A.B.G0.1L.B.A.  690, note,  148  Mass.  143;  Louis- 
ville, X.  A.  &  G.  B.  Go.  V.  Buck,  supra. 

Master  not  a  guarantor  for  safety  of  servant. 
Llndvall  v.  Woods  (Minn.)  4  L.  B.  A.  790,  iwUi 
Fbiia.  d;  B.  R.  Go.  v.  Huber  (Pa.),  ofnU^  480. 


442 


Minnesota  Supbeme  Ooubt. 


Aug., 


one,  testified  that  the  breaker  was  built  in  the 
usual  way  in  which  breakers  are  built  in  that 
region,  and  that  he  knew  of  no  breaker  in  the 
region  in  which,  prior  to  this  accident,  any 
4tpparatu8  or  device  was  used  to  signal  before 
ooal  was  drawn  from  the  shutes  into  cars. 
There  was  affirmative  testimony,  therefore, 
that  this  brewer  was  built  in  the  usual  way  in 
which  all  breakers  were  built  in  that  district, 
and  that  there  was  no  custom  or  use,  known  to 
the  witnesses,  of  having  appliances  of  any  kind 
to  signal  the  drawing  of  ooal  from  the  shutes. 
Agamst  this  there  was  no  opposing  testimony 
whatever. 

The  rule  in  regard  to  the  obligation  of  the 
•employer  respecting  the  character  of  the  tools 
•and  appliances  furnished  by  him  has  been  re- 
peatedly stated  in  the  recent  decisions  of  this 
■court.  Thus  in  Pittsburgh  <fe  G.  R,  Go,  v.  Sent- 
meyer,  92  Pa.  276,  we  said  that  when  the  em- 
ployer furnished  his  emploves  '*with  tools  and 
appliances  which,  though  not  the  best  pos- 
sible, may,  by  ordinary  care,  be  used  without 
danger  he  has  discharged  his  duty  and  is  not 
responsible  for  accidents." 

In  Payne  v.  Reese,  100  Pa.  301, we  said:  "An 
employer  is  not  bound  to  furnish  for  his  work- 
men the  'safest'  machinery,  nor  to  provide  the 
'  best  methods '  for  its  operation,  in  order  to 
save  himself  from  responsibility  for  accidents 
resulting  from  its  use.  If  the  machinery  be  of 
an  ordinary  character  and  as  such  can,  with 
reasonable  care,  be  used  without  danger  to  the 
employ^,  it  Is  all  that  can  be  requiredfrom  the 
employer;  this  is  the  limit  of  his  responsibility 
and  the  sum  total  of  his  duty. " 

In  Allison  Mfg.  Go.  v,  McGormiek,  118  Pa. 
^19,  11  Cent.  Rep.  896,  we  said:  **  The  general 
rule  requires  of  a  master  that  he  provide  ma- 
terials and  implements  for  the  use  of  his  serv- 
ant such  as  are  ordinarDy  used  by  persons  in 
the  same  business;  but  he  is  not  required  to  se- 
cure the  best  known  material,  or  to  subject 
such  as  he  does  provide  to  a  chemical  analysis 
in  order  to  settle  by  experiment  what  remote 


and  possible  hazard  may  be  incurred  by  their 


use. 


fi 


In  Delaware  River  Iron  8hw  Building  d  En- 
gine Works  V.  JVuttaU,  119  Pa.  149,  11  Cent. 
Rep.  662,  we  held  that  the  employer  was  un- 
der no  obligation  to  give  warning  to  his  em- 
ploy6  of  the  dangerous  character  of  a  circular 
saw  or  to  provide  it  with  a  spreader  to  prevent 
accidents.  As  to  the  spreader  we  said:  "  The 
testimony  shows  that  such  an  attachment  is  not 
in  general  use,  and  that  there  is  no  general 
agreement  among  mill  owners  or  practical 
sawyers  that  it  is  a  desirable  or  a  usef m  attach- 
ment. It  is  not  enough  that  some  persons  re- 
gard it  as  a  valuable  safeguard.  The  test  is 
general  use.  Tried  by  this  test  the  saw  of  the 
defendant  is  such  a  one  as  the  company  had  a 
right  to  use  because  it  is  such  as  is  commonly 
used  by  mill  owners;  and  it  was  error  to  leave 
to  the  jury  any  question  of  negligence  based  on 
the  failure  to  provide  a  spreader." 

Applying  these  principles  to  the  facts  of  the 
present  case,  we  fail  to  discover  any  evidence 
of  negligence  on  the  part  of  the  defendant  so 
far  as  the  character  of  the  breaker  and  its  ap- 
pliances is  concerned,  and  hence  we  can  And 
nothing  upon  which  to  support  a  verdict  for  the 
plaintiff.  It  was  argued  that  the  defendant 
should  have  given  a  warning  to  the  deceased 
that  the  coal  was  about  to  be  drawn;  but  in 
view  of  the  fact  that  the  plaintiff  gave  evidence 
tending  to  show  that  the  boy  sent  out  word 
that  they  should  draw  the  coal,  he  being  at 
that  time  in  the  shute,  the  necessity  for  any 
such  warning  does  not  appear.  It  was  a  mat- 
ter of  no  consequence,  so  far  as  fie  was  con- 
cerned, whether  his  message  was  communicated 
to  the  parties  outside  or  not.  He  at  least  was 
bound  to  avoid  a  danger  which  he  must  have 
had  knowledge  was  likely  to  occur  immediate- 
ly. We  think  a  verdict  for  the  defendant 
should  have  been  directed  upon  all  the  testi- 
mony. We  sustain  the  first,  second,  third, 
seventh  and  eighth  assignments. 

Judgment  reversed. 


MINNESOTA  SUPREME  COURT. 


Charles  D   DEAN,  Appt., 

ST.  PAUL  UNION  DEPOT  CO. 

"^lilability  for  tort  of  tenant's  servant* 

From  the  oomplaint  herein^  and  a  stipulation  by 
oonsent  oonsldeTed  with  it.  It  appears  that  the 
defendant  oorporation  is  organized  for  the  ex- 
press purpose  of  furnishing  depot  and  station- 
house  aooommodatloDs  at  the  City  of  St.  Paul  for 
the  use  of  such  railway  corporations  as  enter  into 
contract  with  it;  that  it  leases  a  room  in  its  depot 
building  to  a  tenant,  who  therein  carries  on  the 
business  of  storing  for  hire  the  parcels  and  light 
'  bagg-age  of  travelers;  that  plaintiff  arrived  at  said 
depot  by  raU,  and  as  a  passenger,  and  proceeded 
to  said  room  for  the  purpose  of  temporarily  stor- 
ing his  valise,  and  was  there  willfully  and  ma- 
liciously assaulted  and  beaten  by  an  employ^  of 
defendant's  tenant.  It  is  further  charged  that 
this  employ^  was  a  man  of  savage  and  vicious 
propendties«  who  had  frequently,  during  the  six 

*Head  note  by  the  Court. 
«  L.  R.  A. 


years  of  his  employment  there,  attacked  and 
beaten  persons  lawfully  upon  the  premises,  and 
that  all  of  this  was  well  known  to  the  defendant 
corporation  on  the  day  of  the  attack  upon  the 
plaintiif .  Held,  that  the  oomplaint^  In  connection 
with  the  stipulation,  states  a  good  cause  of  action. 

(August  6, 1880.) 

APPEAL  from  an  order  sustaining  a  defnur- 
rer  to  a  complaint  in  an  action  against  a 
depot  company  for  damages  for  personal  in- 
juries.    Reversed, 

The  case  is  stated  in  the  opinion. 

Messrs,  DaTis*  HeHogg  &  Severan<$e» 
for  appellant: 

A  common  carrier  is  bound  so  far  as  possi- 
ble to  protect  passengers  from  violence. 

Coolev,  TorfcB,  p.  685;  Stewart  v.  Brooklyn  <ft 
0,  R,  do.  90  N.  Y.  691;  Putnam  v.  Broadway 
4Sb8.A.R,  Co,  56  N.  Y.  108;  Snow  v.  Fitcfi- 
burg  R.  Co,  186  Mass.  65d;  Chicago  d  A,  R,  Oo, 
V.  Pillsbury,  11  West  Rep.  767,  128  HI.  9,  81 
Am.  &  Eng.  R  R.  Oas.  26. 


See  also  30  L.  R.  A.  297  :  40  L.  R.  A.  95. 
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The  relation  of  carrier  aud  passenger  ends 
only  when  the  journey  is  concluded  and  the 
passenger  has  left  the  carrier's  premises. 

Patterson,  Ry.  Acct.  Law,  ^  331  and  cases 
cited. 

Railroad  companies  hare  power  to  restrict 
the  use  of  depots  by  third  persons  as  conven- 
ience of  their  business  and  comfort  of  passen- 
gers may  require. 

Hutchinson,  Carr.  g  622;  Barker  ▼.  Midland 
J?.  Co,  18  C.  B.  46;  Com,  v.  Power,  7  Met.  600. 

Messrs,  Cole,  Bramhall  A  Morris,  John 
0*Brien  and  I.  V.  D.  Heard,  for  respond- 
€nt: 

After  delivery  of  ba^ga^  to  a  passen|;er  the 
carrier  is  under  no  obligation  to  receive  it  back 
for  storage.  If  it  does,  it  is  liable  only  as  a 
warehouseman. 

Minor  v.  Chieago  dh  iV.  W,  R,  Co,  19  Wis. 
40;  Little  Back  d  Ft.  8.  B,  Go.  v.  Hunter,  42 
Ark.  200;  (/NeiU  v.  JS^ew  York  Cent,  d  H.  B, 
B.  Co,  60  N.  Y.  188. 

A  railroad  company  is  not  liable  for  defects 
in  a  platform  of  a  building  erected  and  used 
on  its  land  by  a  tenant  for  a  hotel  and  restau- 
rant. 

Texas  <fe  P.  B,  Co.  v.  Mangum,  68  Tex.  342. 

Defendant  was  under  no  contract  obligation 
to  plaintiff.    No  privity  existed  between  them. 

If  the  regular  employes  of  a  carrier  do  all 
they  can  to  protect  a  passenger,  he  cannot  re- 
cover for  an  assault  by  third  persons  which 
they  could  not  prevent.* 

JPittsbvrgh,  PH.  W.  <fe  C.  B,  Co.  v.  Hinds,  58 
Pa.  516. 

A  railroad  company  is  not  liable  for  an  as- 
sault by  a  third  person  upon  a  passenger  unless 
it  had  notice  of  the  assault  and  then  failed  to 
use  all  reasonable  endeavors  to  prevent  it. 

Putnam  v.  Brooklyn  d8.A.  li,  Co.  55  N.  Y. 
118. 

Collins,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  appeals  from  an  order  sustain- 
ing defendant's  demurrer  to  the  complaint,  on 
the  ground  that  it  failed  tostat«  facts  sufficient 
to  constitute  a  cause  of  action.  From  said 
complaint  and  a  stipulation  as  to  certain  facts 
made  by  the  parties,  and  by  agreement  consid- 
ered as  if  the  facts  therein  stated  had  been  a 
part  of  the  pleading  demurred  to,  it  appears 
that  the  defendant  is  a  domestic  corporation, 
organized  for  and  engaged  in  the  business  of 
furnishing  and  conducting  a  union  depot  and 
station-house  in  the  City  of  St.  Paul,  in  which 
several  lines  of  railway  deliver  and  receive  pas- 
sen^rs  by  virtue  of  their  contracts  with  de- 
fendant; that  on  May  17, 1888,  plaintiff  reached 
said  dei^oi  as  a  passenger  upon  one  of  the  said 
roads,  and,  with  the  intention  of  pursuing  his 
journey  to  a  point  beyond  by  another  road,  en- 
tered the  station-house,  approached  the  parcel 
room  therein,  leased  by  defendant  to  a  tenant 
who  operated  and  controlled  it,  for  the  purpose 
of  checking  his  valise,  and  was  there  malicious- 
ly attackea  and  beaten  by  the  man  in  charge, 
who  was  in  fact  tiie  employ^  of  defendant's 
tenant,  llie  complaint  further  alleges  that  this 
employe  was  of  vicious  temper,  of  bad  charac- 
ter, and  had  frequently,  in  a  willful  and  ma- 
licious manner,  assaulted  and  beaten  people 
lawfully  upon  the  premises  during  the  six  years 
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he  had  been  employed  in  said  parcel  room,  all 
of  which  was  well  "known  to  defendant  on  the 
day  of  the  attack  upon  plaintiff. 

In  support  of  its  demurrer  the  defendant 
corporation  contends:  first,  that  it  owed  no 
duty  whatever  to  the  plaintiff,  because  no  con- 
tractual relation  existed  between  the  parties; 
that  therefore  he  must  look  to  the  railway  com- 
pany whose  passenger  he  was,  or  had  been,  for 
compensation  for  nis  injuries;  second,  if  it 
should  be  held  that  the  duties  imposed  by  rail- 
way companies  towards  their  arriving  and  de- 
parting passengers  have  been  assumed  by  the 
defendant,  it  is  not  responsible  in  this  case  be- 
cause the  alleged  assault  was  not  committed  by 
one  of  its  servants  or  employ^,  but  by  the  em- 
ploye of  a  tenant  who  was  engaged  in  an  inde- 
pendent business,  wholly  disconnected  from 
that  of  a  common  carrier  of  passengers,  and 
conducted  solely  for  the  accommodation  and 
convenience  of  those  who  choose  to  patronize 
the  room,  and  pay  for  the  privilege  of  having 
their  parcels  temporarily  taken  care  of;  finallp, 
if  these  positions  prove  untenable,  it  is  argued 
that  the  assault  of  the  employ^  was  for  pur- 
poses of  his  own,  outside  of  his  occupation,  in 
disregard  of  the  object  for  which  he  was  em- 
ploy^, not  committed  in  execution  of  it,  and 
therefore  in  no  event  can  the  defendant  be  held 
responsible. 

lib  has  been  announced  by  this  court  in  A/U* 
beck  V.  8t,  Paul,  M.  dh  M,  B.  Co,  39  Minn.  424, 
that  in  respect  to  the  handling  and  care  of  bag- 
gage the  relation  between  the  defendant  cor- 
poration and  the  carriers  who  use  its  depot  is 
that  of  principal  and  a^ent;  but,  under  the  al- 
legations of  the  complaint  now  before  us,  it  is 
not  essential  to  determine  the  precise  relations 
existing  between  the  defendant  (organized  for 
the  special  purpose,  and  under  contract,  to  fur- 
nish to  certain  railway  corporations  proper  and 
adequate  depot  and  station-house  accommoda- 
tions for  those  who  are  entitled  to  use  the  same), 
and  the  plaintiff  who,  arriving  upon  the  train 
of  one  of  these  carriers,  remained  its  passenger 
until  he  had  an  opportunity,  by  safe  and  con- 
venient means,  to  leave  the  cars,  the  railway 
and  the  station-house.  Warren  v.  Fitehburg 
B.  Co,  8  Allen,  227. 

Nor  is  it  necessary  to  pass  upon  the  conten- 
tion of  the  defendant  that,  \^hatever  duty  it 
owed  the  plaintiff  as  a  passenger,  it  cannot  be 
held  liable  for  the  willful  act  of  the  servant 
and  employ^  of  one  who  had  leased  a  room  in 
its  depot  building  for  the  purpose  of  carrying 
on  an  independent  business,  not  required  oi 
the  carrier  of  passengers,  and  conducted  by  a 
tenant  solely  for  the  convenience  of  the  travel- 
ing public.  Nor,  as  we  regard  the  pleading, 
n^  we  consider  the  final  position  assumed  by 
defendant,  that  (he  master  is  not  responsible 
for  the  willful  acts  of  his  servant,  performed 
outside  of  his  employment,  not  in  execution  of 
it,  and  for  purposes  of  his  own,  although  the 
subject  has  been  referred  to  in  McCord  v.  West- 
ern U,  Tdeg.  Co,  89  Minn.  181.  in  which  is 
mentioned,  approvingly,  the  case  of  Stewart  v. 
Brooklyn  <fe  U,  B,  Co,  90  N.  Y.  588,  whereby 
Isaacs  v.  Third  Aw,  B,  Co.  47  N.  Y.  122,  re- 
lied  upon  by  the  respondent,  was,  in  effect, 
overruled. 

This  complaint,  considered  in  connection 
with  the  stipulation,  charges  that  the  defend- 
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ant  knowingly  and  advisedly  permitted  its  ten- 
ant to  keep  in  his  employ  for  more  than  six 
years,  in  its  depot  building,  into  which  it  en- 
couraged people  to  come,  and  was  under  con- 
tract to  admit  the  plaintiff  as  an  arriving  pas- 
senger, a  man  of  savage  and  vicious  propensi- 
ties, and  who  had,  during  said  period  of  six 
vears,  frequently  assaulted  and  beaten  persons 
lawfully  upon  said  premises,  and  who,  upon 
the  day  named,  attacked  and  beat  the  plaintiff 
without  provocation.  Whatever  obligation 
otherwise,  by  virtue  of  its  contract  with  the 
carrier,  rested  upon  the  defendant  as  to  the 


plaintiff,  it  is  manifest  that  it  was  bound  to 
use  ordinary  care  and  diligence  to  keep  its 
premises  in  a  safe  condition  for  those  who 
legitimately  came  there.  It  had  no  more  right, 
therefore,  to  knowingly  and  advisedly  employ, 
or  allow  to  be  employed,  in  its  depot  building, 
a  dangerous  and  vicious  man,  than  it  would 
have  to  keep  and  harbor  a  dangerous  and  sav- 
age dog  or  other  animal,  or  to  permit  a  pitfaU 
or  trap  into  which  a  passenger  might  step  as  h» 
was  passing  to  or  from  his  train.  ^ 
Order  rewned. 
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TERRITORY  OP  UTAH 

William  DANIELS,  AppU 

(....Utah....) 

An  Act  of  the  Iiegi8latiire»  subjectin^^  to 
miuiiciiMLl  taxatioiif  by  extendLicr  the  oor- 
porate  limitB,  the  land  of  a  person  livingr  on  afarm 
outside  of  a  city  proper,  and  beyond  such  adja- 
cent districts  as  will  be  benefited  by  municipal 
expenditures,  violates  U.  8.  Const.  Amend.  &,  pro- 
hibiting the  taking  of  private  property  for  public 
use  without  Just  compensation. 

,      (August  20, 1889.) 

APPEAL  from   the  District  Court,    First 
District    JSeversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Sutherland    St   McBride    for 
appellant. 
Mr.  D.  Evans  for  the  Territory. 

Zancfy  Vh.  J,,  delivered  the  opinion  of  the 
court : 

The  defendant  was  found  guilty  of  a  viola- 
tion of  section  2028  of  the  Compiled  Laws  of 
Utah,  1888,  in  not  listing  his  property  as  re- 
quired by  the  assessor  of  Moroni  City.  From 
the  judgment  imposing  the  tine  he  has  ap- 
pealed to  this  court,  and  assigns  the  entry 
thereof  as  error.  The  defendant  was  found 
guilty  upon  the  following  facts:    The  United 


States  issued  a  patent  to  the  mayor  of  Moronf 
City,  under  the  'Town  Site  Law,"  for  640 
acres  of  land  in  San  Pete  County,  Utah.  Ta 
this  tract  the  city  is  confined,  so  far  as  its  ex- 
tent is  indicated  by  dwelling-houses  or  other 
buildings,  or  by  lots,  streets,  blocks,  alleys  or 
other  improvements.  The  Territorial  Legis- 
lature, by  a  special  Act,  included  within  the 
corporate  limits  of  Moroni  about  25  sections, 
making  about  16,000  acres  of  land.  The 
lands  within  these  limits,  outside  of  the  640* 
acres  occupied  as  a  "town  site,"  are  used  for 
agricultural  or  grazing  purposes,  or  are  not 
appropriated  to  any  use.  The  defendant 
owns  160  acres  included  within  the  limiu  de- 
fined by  the  Legislature,  and  resides  upon 
and  uses  it  as  a  farm.  This  farm  is  situated 
two  and  one  half  miles  from  the  "town  site," 
or  from  any  improvements  indicating  a  city. 
The  defendant  has  made  a  road  to  his  house, 
and  keeps  it  in  repair  without  assistance  from 
the  corporation.  His  residence  and  his  prop- 
erty are  outside  the  circle  of  city  improve- 
ments, and  beyond  the  range  of  its  police. 
The  benefits  to  him  are  such  as  are  common 
to  neighboring  residents  outside  of  its  limits 
who  may  come  within  it  for  business  pur« 
poses.  jN'o  school  tas  is  involved  in  this  case. 
That  tax,  so  far  as  it  is  exacted  in  this  Terri- 
tory, is  collected  by  the  school  districts.  In 
view  of  the  facts  the  defendant  denies  that  it 
was  his  duty  to  list  his  property  for  taxation 


NOTS.— Tcucotfon  of  rureU  lands  wttMn  corporate 

limUs. 

The  Fifth  Amendment  to  the  Federal  Constitu- 
tion is  a  restriction  on  the  powers  of  the  federal 
government  only.  Kelly  v.  Pittsburgh,  104  U.  S. 
78  (28  L.  ed.  658»;  Withers  v.  Buckley,  61 U.  8. 00  How. 
00  Uo  L.  ed.  819);  Davidson  v.  New  Orleans,  96  U. 
8. 97  (24  L.  ed.  610). 

Whether  farm  property  situated  within,  the  cor- 
porate limits  of  a  city  should  be*taxed  for  munici- 
pal purposes,  depends  largely  upon  the  peculiar 
facts  of  the  case.  Brooks  v.  Polk  Go.  62  Iowa,  400; 
Fulton  V.  Davenport,  17  Iowa,  404;  2  Desty,  Taxn. 
IIOL 

The  right  to  Impose  such  taxes  depends  on  the 
principle  that  the  person  who  receives  the  benefit 
from  the  municipal  government  should  bear  his 
proportion  of  the  burdens.  Buellv.  Ball,  20  Iowa, 
282;  0*flare  v.  Dubuque,  22Iowa«  144;  Deeds  v.  San- 
bom,  26  Iowa,  419. 

Where  one  receives  no  benefit  from  a  municipal 
government  he  should  not  be  called  upon  to  bear 
any  of  its.burdens.   JTMd. 
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If  there  be  no  benefit,  but  a  flagrant  and  palpable 
departure  from  equity  in  the  burden  Imposed,  or 
if  It  be  imposed  for  purposes  objected  to,  it  must 
be  regarded  as  an  aggression,  and  unconstitutionaL 
Horf ord  v.  linger,  8  Iowa,  02;  Linton  v.  Athens,  5S 
6a.  588. 

The  oontrolling  :faot  in  determining  whether 
lands  of  a  rural  character  brought  within  the  limits 
of  a  city  are  subject  to  taxation  for  municipal 
purposes  is  the  purpose  for  which  they  are  held. 
If  occupied  for  a  city  residence  with  improved 
gardens,  lawns,  and  for  the  advantage  of  proximity 
for  agricultural  purposes,  it  is  subject  to  city 
taxation.  Deiman  v.  Ft  Madison,  80  Iowa,  245,  re- 
viewing Deeds  v.  Sanborn,  supra. 

Where  they  receive  no  benefit,  and  the  lands  are 
only  used  for  agricultural  purposes,  theimpositioa 
of  the  city  tax  is  invalid.  Covington  v.  Southgate, 
15  B.  Hon.  401;  Bradshaw  v.  Omaha,  1  Neb.  16. 

But  where  persons  and  property  are  so  situated 
as  to  enjoy  the  advantages  of  the  local  govern^ 
ment,  tiiey  may  be  compelled  to  pay  local  taxes. 
Cheaney  v.  Hooser,  9  B.  Mon.  880:  Sharp  v.  Duna* 
van,  17  B.  Mon.  288;  1  Desty,  Taxn.  287. 
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by  MoTOsI  GUy.  The  question  is.  Had  the 
iJegislature  the  power  to  subject  the  defeod- 
ant's  property  to  taxation  for  the  corporate 
purposes  of  Moroni  City  by  thus  extending 
its  Umtts?  In  order  to  answer  this  question 
it  is  necessary  to  ascertain  the  limits  of  the 
legislative  power  with  respect  to  the  subject. 

Section  6  of  the  Organic  Act  is  as  follows: 
"The  legislative  power  of  said  Territory  shall 
extend  to  all  rightful  subjects  of  legislation 
•consfstent  with  the  Constitution  of  the  United 
States  and  the  provisions  of  this  Act;  but  no 
law  shall  be  passed  interfering  with  the  pri- 
mary disposition  of  the  soil,  no  tax  shall  be 
imposed  upon  the  property  of  the  United 
States,  nor  shall  the  lands  or  other  property 
of  nonresidents  be  taxed  higher  than  the 
lands  or  other  property  of  residents.  All  the 
laws  passed  bv  the  I^egislative  Assembly  and 
governor  shall  be  submitted  to  the  Congress 
of  the  United  States,  and  if  disapproved  shall 
be  null  and  of  no  effect." 

The  legislative  power  of  the  Territory  Is 
limited  in  express  terms  only  by  the  term 
"rightful*'  and  the  phrase  "consistent  with 
the  Constitution  of  the  United  States,"  and 
as  to  the  property  of  the  United  States  and 
that  of  nonresidents,  and  by  the  right  of  dis- 
approval by  Congress.  The  Legislature  has 
the  power  to  charter  cities,  to  fix  their  bound- 
aries, and  to  subject  persons  and  property 
therein  to  taxation  for  corporate  purposes; 
but  the  extent  of  that  power  with  respect  to 
the  subject  is  not  defined  in  express  terms. 

Of  the  status  and  rank  of  territorial  gov- 
ernments the  Supreme  Court  of  the  United 
States,  in  the  case  of  Bnow  v.  TI.  8.  85  U,  S. 
18  Wall.  817  [21  L.  ed.  784],  said:  "The 
government  of  the  Territories  of  the  United 
States  belongs  primarily  to  Congress,  and 
secondarily  to  such  agencies  as  Congress  may 
establish  for  that  purpose.  During  the  term 
of  their  pupilage  as  Territories  they  are  mere 
dependencies  ef  the  United  States.  Their 
people  do  not  constitute  a  sovereign  power. 
All  political  authority  exercised  therein  is  de- 
rived from  the  general  government.  It  is. 
indeed,  the  practice  of  the  government  to  in- 
vest these  dependencies  with  a  limited  power 
of  self-government  as  soon  as  they  have  suffi- 
cient population  for  that  purpose.  The  ex- 
tent of  the  power  thus  granted  depends  en- 
tirely upon  the  Organic  Act  of  Congress  in 
each  case,  and  is  at  all  times  subject  to  such 
Alterations  as  Congress  may  see  fit  to  adopt." 

The  Territories  being  mere  dependencies  of 
the  United  States,  exercising  delegated  powers, 
and  their  governments  being  temporary  agen- 
cies employed  by  Congress  to  aid  in  their 
government  during  the  term  of  their  pupil- 
age, the  capacity  of  their  Legislatures  is  re- 
l^rded  morn  rigorously  by  the  courts,  and 
their  enactments  construed  less  liberally  than 
the»laws  made  by  a  sovereign,  and  they  will 
be  held  void  with  less  hesitation  when  they 
are  clearly  unreasonable,  oppressive  and  un- 
just. 

It  is  true  that  the  government  of  the  United 
States  is  also  a  government  of  delegated  pow- 
ers; but  it  ii  a  sovereignty;  it  is  the  embodi- 
ment of  the  power  of  the  American  people 
in  its  highest  dignity  and  greatest  force;  its 
framers  intended  to  confer  upon  it  sufiicient 

5L.R.A. 


authority  to  protect  rights  and  enforce  duties, 
private  or  public,  domestic  or  foreign,  so  far 
as  might  be  necessary  for  thf  general  govern- 
ment to  do  so.  They  designed  it  to  stand 
amid  all  conditions  and  in  every  emergency, 
against  everything  human,  reserving  the  right 
to  change  it  according  to  the  methods  indi- 
cated in  its  CouRiitution.  When  such  a  gov- 
ernment expresses  its  intentions  in  laws,  the 
courts  will  construe  them  liberally  in  order  to 
give  full  effect  to  them.  So  with  the  States, 
for  sovereignty  is  exercised  partly  through 
the  national  and  partly  through  the  state  gov- 
ernments. It  resides  in  the  people,  and  ihey 
use  it  through  the  general  government  as  an 
agency  so  far  as  deemed  necessary  lor  national 
purposes.  The  remainder  they  use  through 
state  governments  so  far  as  deemed  necessary 
for  state  purposes. 

It  follows  that  a  law  of  Congress,  in  har- 
mony with  the  Constitution  of  the  United 
States,  is  superior  to  all  others  within  its  ju- 
risdiction, and  that  a  statute  of  a  State,  in 
harmony  with  the  Constitution  of  the  United 
States  and  of  the  State,  is  superior  to  all 
others  within  its  jurisdiction.  Whether  the 
law  be  of  Congress  or  of  a  State  it  is  the  will 
of  the  sr)vereign,  and  therefore  superior  to 
every  other.  Such  governments  rank  all 
others,  and  from  the  discretion  of  their  law- 
makers there  can  be  no  appeal;  there  can  be 
no  tribunal  of  superior  or  e<;^ual  authority 
found.  On  the  contrary,  a  territorial  govern- 
ment is  an  agency  employed  by  Congress  to 
aid  in  governing  the  people  of  the  Territory 
in  the  same  way  as  a  municipal  government 
is  employed  by  the  Legislature  of  a  State  to 
aid  in  the  government  of  the  population  of  a 
city. 

The  supreme  court  further  said  of  them,  in 
the  case  of  First  Nat.  Bank  v.  Tankton  Co, 
101  U.  S.  129  [25  L.  ed.  1046]:  "All  territory 
within  the  jurisdiction  of  the  United  States 
not  included  in  any  State  must  necessarily  be 
governed  by  or  under  the  authority  of  Con- 
gress. The  Territories  are  but  political  sub- 
divisions of  the  outlying  dominion  of  the 
United  States. "  Their  relation  to  the  general 
government  is  much  the  same  as  that  which 
counties  bear  to  the  respective  States,  and 
Congress  may  legislate  for  them  as  a  State 
does  for  its  municipal  or&:anizations. 

In  the  Organic  Act,  Congress,  under  restric- 
tions, express  or  implied,  confers  upon  the 
Territorial  fjegislature  authority  to  legislate 
with  respect  to  such  subjects  as  concern  the 
people  of  the  Territory.  When  the  authority 
with  respect  to  the  subject  is  specific,  and  its 
extern  is  clearly  defined,  the  discretion  of  the 
Legislature  within  constitutional  limitations 
cannot  be  questioned;  the  denial  of  such  dis- 
cretion would  be  a  denial  of  the  power  of 
Congress;  but  when  the  power  in  Kiven  in 
general  terms,  and  the  extent  to  which  it  may 
be  exercised  upon  the  subject  is  not  expressly 
limited  and  clearly  defined  in  the  organic 
Act,  then  the  Territorial  Legislature  must  ex- 
ercise its  discretion.  So  far  as  that  discretion 
is  expressly  limited  by  the  Constitution  or  the 
Organic  Act  such  limitation  must  be  observed; 
but  when  it  is  not,  the  Legislature  must  follow 
the  dictates  of  reason  and  ju«:tice.  The  law 
must  be  reasonable  and   just,  because   the 
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court  will  not  presume  that  CoQgTe9S  intended 
to  authorize  the  Legislature  to  make  an  un- 
just, an  unreasonable,  an  unequal,  or  an  op- 
pressive  law. 

The  subjects  to  which  the  power  of  the 
Territorial  I^e^rislature  extends  are  not  specifi- 
cally described,  and  their  number  is  limited 
by  the  word  **rightful."  A  law  upon  a  sub- 
ject not  of  that  number  would  be  held  void, 
in  that  case  the  court  would  determine  that 
the  subject  was  not  within  the  power  of  the 
Legislature;  and  as  to  the  extent  to  which  the 
Legislature  may  act  ou  a  rightful  subject, 
when  the  limit  is  not  expressly  fixed,  the 
court  must  ascertain  the  limit  and  determine 
whether  the  law  is  within  it.  To  illustrate: 
The  institution  of  marriage  is  a  rightful  sub- 
ject of  legislation,  and  qualifications  for  mar- 
riage may  be  required  by  the  Legislature. 
But  a  law  fixing  the  matrimonial  standard 
above  human  nature,  and  thereby  preventing 
the  actual  existence  of  the  institution,  would 
be  held  by  the  courts  of  no  effect;  or  a  law 
subjecting  persons  wishing  to  marry  to  such 
physical,  intellectual  or  moral  tests  that  no 
more  than  one  out  of  a  hundred  could  pass 
them,  would  also  be  held  void.  Divorce  is 
also  a  rightful  subject  of  legislation,  but  a 
law  giving  any  married  person  who  might  ap- 
ply to  the  court  a  rifrbt  to  a  divorce  without 
cause  would  be  invalid.  Municipal  charters, 
the  boundaries  of  cities  and  villages,  and  mu- 
nicipal taxation,  are  rightful  subjects  of  leg- 
islation, but  the  extent  of  the  legislative  dis- 
cretion with  respect  to  those  subjects  is  not 
expressly  limited;  there  must  be  a  reasonable 
limit,  however,  to  that  discretion.  A  law 
providing  that  the  revenue  necessary  for  gen- 
eral purposes  should  all  be  raised  from  the 
residents  and  property  in  one  part  of  the  city, 
or  that  the  rate  of  taxation  for  such  purposes 
should  be  higher  on  persons  and  property  so 
situated,  would  be  void,  because  the  burden 
would  be  unequal,  and  in  all  probability  op- 
pressive. And  so  a  law  extending  the  limits 
of  a  city  a  great  distance  beyond  its  improve- 
ments, so  as  to  take  in  ranches,  farms  and 
unoccupied  lands,  16  or  20  miles  away,  would 
be  so  unreasonable  and  unfair  that  a  court 
would  be  compelled  to  hold  it  void.  The 
Territorial  Law  must  confine  the  district  to  be 
taxed  for  municipal  purposes  to  the  limits  in- 
dicated by  the  buildings  or  public  improve- 
ments of  the  city,  and  such  outside  district  as 
is  so  near  that  it  is  probable  that  the  protec- 
tion of  the  police  will  be  extended  to  it,  or 
that  the  benefits  of  the  improvements  made 
with  municipal  taxes  will  be  received  by  its 
residents  and  property,  or  the  discretion  of 
the  Legislature  with  respect  to  the  subject  is 
unlimited  by  the  Organic  Act. 

The  Territorial  Legislature,  being  an  agency 
employed  by  Congress  to  aid  in  the  govern- 
ment of  the  Territory,  and  to  that  end  au- 
thorized to  exercise  the  powers  delegated  by  the 
Organic  Act,  can  exercise  no  others.  Because 
the  limit  beyond  whidi  the  power  delegated 
to  any  subject  may  not  go  is  not  expressly  de- 
fined, it  does  not  follow  that  there  is  none, 
and  that  the  power  is  arbitrary.  In  interpret- 
ing or  construing  the  language  conveyine  au- 
thority to  the  Legislature,  the  court  will  not 
assume  that  Congress  intended  to  authorize  its 
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agent  to  oppress  a  portion  of  the  people  by 
unjust,  inequitable,  and  unequal  laws  and  to 
disregard  the  fundamental  principles  upon 
which  all  just  taxation  must  stand.  Although 
the  discretion  of  the  Legislature  ma^r  not  be 
expressly  limited  as  to  all  subjects,  it  is  by 
implicatioD  and  by  reason. 

In  construing  the  provisions  of  the  Organic 
Act  in  question,  conferring  power  on  the  Leg- 
islature, we  are  disposed  to  apply  the  rules  of 
construction  applicable  to  similar  provisions 
in  municipal  charters.  "Where  the  Legisla- 
ture, in  terms,  confers  upon  a'  municipal  cor- 
poration the  power  to  pass  ordinances  of  a 
specified  and  defined  character,  if  the  power 
thus  delegated  be  not  in  conflict  with  the  Con- 
stitution, an  ordinance  passed  pursuant  there- 
to cannot  be  impeached  as  invalid  because  it 
would  have  been  regarded  as  unreasonable  if 
it  had  been  passed  under  the  incidental  power 
of  the  corporation,  or  under  a  grant  of  power 
generally  in  its  nature.  In  other  words,  what 
the  Legislature  distinctly  says  may  be  done 
cannot  be  set  aside  by  the  courts  because  they 
may  deem  it  unreasonable  or  against  sound 
policy.  But  where  the  power  to  legislate  on 
a  given  subject  is  conferred,  and  the  mode  of 
its  exercise  is  not  prescribed,  then  the  ordi- 
nance passed*  in  pursuance  thereof  must  be  a 
reasonable  exercise  of  the  power,  or  it  will  be 
pronounced  invalid."  1  Dillon,  Mun.  Corp. 
2d  ed.  §  262. 

In  the  case  of  Oorrigan  ▼.  Oage^  68  Mo.  541, 
the  court  said:  "Speaking  in  general  terms, 
the  authorities  of  a  city  may  be  said  to  have  a 
large  discretion  as  to  the  necessity  or  expedi- 
ency of  the  ordinances  which  they  adopt;  but 
their  powers  in  this  regard  are  by  no  means 
omnipotent,  otherwise  the  citizens  would  be 
without  remedy  or  redress.  Those  powers 
must  be  exercised  within  the  bounds  of  reason 
and  apparent  necessity;  they  must  not  impose 
a  burden  without  a  benefit,  and  the  reason- 
ableness of  their  exercise  is  a  fit  subject  for 
inquiry.  This  principle  has  been  expressly 
recognized  by  this  court.  Judge  Bliss  saying: 
'That  corporations  have  none  of  the  elements 
of  sovereignty;  that  they  cannot  go  beyond 
the  powers  granted  them;  and  that  they  must 
exercise  such  granted  powers  in  a  reasonable 
manner,— are  propositions  that  cannot  be  dis- 
puted.* 8t.  Louis  V.  Web&r,  44  Mo.  547."  Thia 
doctrine  is  one  of  general  recognition. 

In  the  Case  of  Washin^fton  Aw.  69  Pa.  852. 
the  court,  in  holding  a  law  of  that  State,  com- 
pelling the  owners  of  farm  lands  lying  within 
one  mile  on  each  side  of  a  public  highway  to 
pay  for  grading,  macadamizing,  and  improv- 
ing it  by  an  assessment  upon  their  lands  by 
the  acre  void,  observed :  "I  admit  that  tiie 
power  to  tax  is  unbounded  by  any  express 
limit  in  the  Constitution,— that  It  may  be  exer- 
cised  to  the  full  extent  of  the  public  exigency. 
I  concede  that  it  differs  from  the  power  of 
eminent  domdn,  and  has  no  thought  of  com- 
pensation by  way  of  a  return  for  that  which 
it  takes  and  applies  to  the  public  good  further 
than  all  derive  benefit  from  the  purpose  to 
which  it  is  applied.  But,  nevertheless,  tax- 
ation is  bounded  in  its  exercise  by  its  own 
nature,  essential  chararteristics,  and  purpose. 
It  must  therefore  visit  all  alike  in  a  reasonably 
practicable  way,  of  which  the  Legislature  may 
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judge,  but  within  the  Just  limits  of  what  is 
tazatiOQ. ...  It  must  be  public  in  its  purpose, 
•nd  reasonably  just  and  equal  in  its  distribu- 
tion, and  cannot  sacrifice  individual  right  by 
a  palpably  unjust  exaction." 

In  the  case  of  Eammett  ▼.  Philadelphia,  85 
Pa.  148,  the  court  said:  ''In  truth  it  matters 
not  whether  an  assessment  upon  an  individual 
or  a  class  of  individuals  for  a  general,  and  not 
a  mere  local,  purpose  be  regarded  as  an  act  of 
confiscation,  a  judicial  sentence  or  rescript,  or 
a  taking  of  private  property  for  public  use 
without  compensation.  In  any  aspect  it  tran- 
scends the  power  of  the  Legislature,  and  is 
TOid.  I  regard  it  as  a  forced  contribution. 
...  It  is  the  solemn  duty  of  the  judiciary 
under  our  Constitution  to  guard  and  protect 
this  right  of  property,  as  well  from  indirect 
attacks  under  any  specious  pretext  as  from 
open  and  palpable  invasion." 

Although  the  power  of  the  Territorial  Leg- 
islature to  extend  municipal  boundaries  for 
the  purposes  of  taxation  is  not  expressly  lim- 
ited in  the  Organic  Act,  in  view  of  the  funda- 
mental principles  upon  which  all  just  taxation 
proceeds,  and  of  authority,  we  hold  that  the 
power  is  not  arbitrary.  "Taxation  is  the 
equivalent  for  the  protection  which  the  gov- 
ernment affords  to  the  person  and  property 
of  its  citizens;  and  as  all  are  alike  protected, 
so  all  alike  should  bear  the  burden  in  propor- 
tion to  the  interest  secured."  Cooley,  Const. 
Lim.  4th  ed.  817. 

Upon  principle  and  authority  we  are  of 
the  opinion:  Jirat,  that  municipal  taxation 
should  be  limited  to  the  range  of  municipal 
benefits:  second,  that  lands  and  their  occupants 
without  the  range  of  municipal  benefits  should 
not  be  taxed  to  aid  those  within;  t?iird,  that  a 
law  authorizing  the  assessment  of  taxes  for 
municipal  purposes  upon  lands  or  their  occu- 
pants located  beyond  the  range  of  municipal 
benefits  is  not  a  rightful  subject  of  legislation; 
fourth,  that  taxation  for  city  purposes  should 
be  within  the  bounds  indicated  by  its  build- 
ings, or  its  streets  and  alleys,  or  other  public 
improvements,  and  contiguous  or  adjacent 
districts  so  situated  as  to  authorize  a  reason- 
able expectation  that  they  will  be  benefited  by 
the  improvements  of  the  city  or  protected  by 
its  police;  that  no  outside  district  should  tie 
included  when  it  is  apparent  and  palpable  that 
the  benefits  of  the  city  to  it  will  only  be  such 
as  will  be  received  by  other  districts  not  in- 
cluded, such  as  will  be  common  to  all  neigh- 
boring communities. 

The  defendant  also  relies  upon  the  Fifth 
Amendment  to  the  Constitution  of  the  United 
States,  declaring  that  private  property  shall 
not  "be  taken  for  public  use  without  just 
compensation."  This  has  been  held  to  be  a 
restriction  upon  the  power  of  Congress,  and 
not  upon  the  States.  But,  the  Territory  being 
an  agency  of  Congress,  the  restriction  applies 
to  its  Legislature.  We  will  now  consider  the 
provision  as  applicable  to  the  facts  of  this  case. 
Some  courts  have  held  that  it  has  reference 
onlv  to  the  appropriation  of  private  property 
under  the  right  of  eminent  domain;  others 
have  given  to  it  greater  significance  and  a 
broader  effect,  and  have  applied  it  also  to  the 
appropriation  to  public  use  of  private  property 
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in  the  form  of  money  by  the  methods  of  tax* 
ation. 

The  government  may  appropriate  the  prop* 
erty  of  the  individual,  when  necessary,  in  one 
of  three  ways:  fir$t,  by  taking  in  the  mode 
prescribed  after  paying  the  owner  for  it;  seo' 
ond,  by  estimating  the  benefits  to  the  owner's 
properly  from  the  improvements  to  be  made, 
and  taking  the  amount  estimated  in  money; 
third,  by  taking  the  property  in  the  form  of 
money  by  the  methods  of  taxation  for  which 
the  benefits  of  protection  and  other  advan- 
tages are  furnished  by  the  government.  The 
same  principle  underlies  all  these  methods. 
When  the  property  is  taken  under  the  right 
of  eminent  domain  the  public  pays  the  owner 
in  money;  when  money  is  exacted  by  means 
of  a  special  assessment  the  owners  are  com* 
pensated  in  special  benefits  to  their  property 
by  public  improvements  made  in  its  expendi- 
ture; and  when  money  is  exacted  by  a  general 
tax  the  payer  is  compensated  in  the  benefits 
received  from  the  government  in  any  and  all 
of  the  ways  that  a  government  may  benefit 
society.  Thus  the  Individual  is  compensated 
for  the  property  he  parts  with,  whether  it  con* 
sists  of  lands  or  money  or  other  property. 
Effect  may  be  given  to  a  law  according  to  the 
letter  in  which  it  is  couched,  or  it  ma^  be  con- 
strued in  the  light  of  the  conditions  m  which 
it  is  to  be  applied,  and  be  made  to  affect  every- 
thing within  reach  of  its  just  implications. 
In  such  broader  sense  it  may  be  applied.  It 
is  a  rule  of  construction  that  constitutional 
provisions  designed  to  protect  the  rights  of 
life,  liberty  and  property  should  be  liberally 
construed  in  the  light  and  in  furtherance  of 
their  purpose.  It  would  appear  more  reason- 
able to  interpret  the  expression  "private  prop- 
erty" in  the  provision  in  question  as  meaning 
all  kinds  of  private  property,  and  the  word 
"taken"  as  embracing  the  appropriation  by 
any  method,  and  the  phrase  "just  compensa- 
tion" as  including  any  appropriate  compensa- 
tion, whether  in  money  or  benefits,  providing 
the  compensation  is  a  just  one, — a  fair  equiv- 
alent for  the  property  parted  with.  It  would 
be  equally  as  lust  to  the  owner  for  the  gov- 
ernment to  assess  $100  against  his  land  and  to 
take  it  and  to  sive  him  in  return  that  amount 
in  value  in  the  benefits  of  government,  as  it 
would  be  for  it  to  take  an  acre  of  his  land 
worth  $100  and  to  give  him  in  return  tbat 
amount  in  money.  The  difference  to  the 
owner  would  be  onlv  in  the  quality  of  the 
property  taken  and  in  the  quality  of  the  con- 
sideration, not  in  the  value  of  the  property 
taken  or  in  the  value  of  the  consideration  re- 
ceived. The  benefits  of  the  city  government 
to  persons  and  to  property  within  their  range 
in  the  protection  it  gives,  from  the  improve- 
ments it  makes,  and  from  the  conveniences 
and  advantages  it  furnishes,  arc  regarded  as  a 
just  compensation  for  all  taxes  pnid.  The 
Fifth  Amendment  to  the  Constitution,  fairly 
construed  in  the  light  of  its  purpose,  forbids 
the  appropriation  of  private  property  to  pub- 
lic use  without  lust  compensation,  whether 
the  property  consists  of  lands  or  money  or 
something  else;  whether  the  appropriation  is 
made  according  to  the  methods  adopted  under 
tbe  right  of  eminent  domain  or  under  special 
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assessments  or  general  taxation;  whether  the 
person  from  whom  ihe  exaction  is  made  is 
compensated  in  money  or  in  the  benefit  of 
govi^mment, — in  the  protection  it  alTords,  in 
the  public  improvements  it  makes,  and  in  the 
conveniences,  the  privileges  and  the  advan- 
tages it  fur  Dishes. 

In  the  case  of  People  v.  Brooklyn ^  4  N.  Y. 
420,  the  court  said :  The  right  of  taxation  and 
the  right  of  eminent  domain  rest  substantially 
on  the  same  foundation.  Compensation  is 
made  when  private  property  is  taken  either 
way.  Money  is  property;  taxation  t^kes  it 
for  public  use;  and  tlie  taxpayer  receives,  or 
is  supposed  to  receive,  his  just  compensation 
in  the  protection  which  government  affords  to 
bis  life,  liberty  and  property,  and  in  the  in- 
crease of  the  value  of  his  possessions  by  the 
use  to  which  the  government  applies  the  money 
raised  by  the  tax.  When  private  property  is 
taken  by  right  of  eminent  domain,  special 
compensation  is  made,  for  the  reason  hereafter 
stated."  And  t7i«3[^d  Cooiey  says:  "Taxation 
and  eminent  domain,  indeed,  rest  substantially 
on  the  same  foundation,  as  each  implies  the 
taking  of  private  property  for  public  use  on 
compensation  made;  but  the  compensation  is 
-different  in  the  two  cases.  When  taxation 
takes  money  for  the  public  use,  the  taxpayer 
receives,  or  is  supposed  to  receive,  his  just 
compensation  in  the  protection  which  govern- 
ment aflFords  to  his  life,  liberty  and  property, 
and  in  the  increase  in  the  value  of  his  posses- 
sions by  the  use  to  which  the  government 
applies  the  money  raised  by  the  tax,  and  either 
of  these  benefits  will  support  the  burden.*' 
Cooley,  Const.  Lim.  4th  ed.  820. 

These  two  authorities  are  to  the  effect  that, 
when  the  taking  is  by  taxation,  compensation 
is  always  implied;  that  the  taxpayer  is  sup- 
posed to  receive  just  compensation  in  the  use 
to  which  the  money  is  appropriated;  and  that 
such  benefits  will  support  the  burden.  This 
is  equivalent  to  8a3ing  that  if  the  tax  is  not 
supported  by  such  benefits  or  consideration  it 
must  fall.  If  the  taxpayer  and  his  property 
are  so  situated  with  respect  to  the  government 
that  it  is  palpable  and  clear  that  the  use  to 
which  taxes  collected  are  applied  will  not 
benefit  him,  then  there  is  not  compensation  to 
support  the  tax.  But  they  also  say  that  the 
constitutional  provision  in  question  has  refer- 
ence to  the  taking  of  private  property  for 
public  use  under  the  right  of  eminent  domain. 
They  concede,  however,  that  taxation  and 
eminent  domain  rest  on  the  same  foundation, — 
the  principle  of  compensation, — and  that  such 
compensation  in  case  of  taxation  is  in  benefits. 
The  constitutional  provision  in  question  was 
designed  doubtless  to  give  effect  to  that  prin- 
ciple; but  if  the  provision  simply  forbids  the 
taking  of  private  property  for  public  use 
without  just  compensation  under  the  right  of 
eminent  domain,  then  its  authors  made  the 
constitutional  rule  narrower  than  the  principle 
upon  which  they  intended  to  base  It,  because 
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the  priociple  requires  compensation  in  all 
cases,  whether  real  estate,  money  or  any  other 
kind  of  property  is  involved;  whether  it  is 
taken  by  the  methods  adopted  under  the  right 
of  eminent  domain,  or  under  the  right  of  tax- 
ation, or  by  any  other  means.  The  principle 
lies  deeper  than  mere  forms  or  methods.  It 
would  be  unreasonable  to  say  that  the  authors 
of  the  provision  in  question  intended  to  forbid 
the  taking  under  one  right  without  just  com- 
pensation, and  intended  to  allow  such  appro- 
priation under  another  right;  that  they  inten- 
tionally closed  one  gap,  but  intentionally  left 
another  down  by  which  the  same  wrong  in 
effect  could  be  accomplished.  We  are  of  the 
opinion  that  the  constitutional  provision  con- 
sidered should  be  applied  to  the  appropriation 
of  private  property  to  public  use  in  the  form 
of  money  under  the  right  of  taxation  as  well 
as  the  appropriation  of  real  estate  or  other 
property  to  such  use  under  the  right  of  emi- 
nent domain.  This  conclusion  finds  support 
in  the  following  cases:  Bradahaw  v.  Omaha, 
1  Neb.  16;  Ghean^y  v.  HooscTy  9  B.  Mon.  830; 
WdU  V.  Weston,  22  Mo.  385;  (kmngton  v. 
Southgate,  15  B.  Moo.  491;  Sharp  y,  Vunatan, 
17  B.  Mon.  228;  Arbegust  v.  LouisviUe,  2  Bush, 
271:  Stoift  V.  Netoport,  7  Bush,  87;  Morford 
V.  Unger,  8  Towa,  82;  Langworthy  v.  Dubfigue, 
13  Iowa,  86;  Fulton  v.  Davenport,  17  Iowa, 
404;  Buell  v.  BaU,  20  Iowa.  282;  Deeds  ▼. 
Sanborn,  26  Iowa,  419;  Deiman  v.  Fbrt  Modi* 
son,  80  Iowa,  542. 

We  do  not  regard  KeHy  v.  Pittsburgh,  85 
Pa.  170,  as  analogous  to  this  case.  It  came 
under  review  in  the  Supreme  Court  of  the 
United  States.  104  U.  8.  78  [26  L.  ed. 
659]. 

The  question  considered  by  the  latter  conrt 
was  whether  the  annexation  and  consequent 
taxation  involved  in  the  case  deprived  the  party 
of  his  property  without  due  process  of  law 
within  the  meaning  of  the  Fourteenth  Amend- 
ment. That  Amendment  is  a  restriction  on 
the  state  governments,  and  was  therefore  con- 
sidered; but  the  provision  prohibiting  the  tak- 
ing of  private  property  for  public  use  without 
just  compensation  is  not  found  in  the  Four- 
teenth Amendment,  but  it  is  contained  in  the 
Fifth  Amendment,  which  is  a  restriction  on 
the  federal  government,  and  therefore  it  was 
not  considered  by  the  court.  Inasmuch  as  it 
appears  from  the  record  in  the  case  th^t  the 
defendant  resides  and  that  his  lands  are  situ- 
ated outside  of  Moroni  City,  as  indicated  by 
public  or  private  improvements,  and  beyond 
such  contiguous  or  adjacent  district  as  will  be 
benefited  by  its  municipal  expenditure,  the 
court  holds  that  the  Territorial  Legislature  had 
no  power  to  subject  his  property  to  the  burden 
of  taxation  for  the  corporate  purposes  of  the 
city. 

The  judgment  of  the  court  hdow  is  reversed, 
and  the  cause  is  remanded. 

Anderson*  <r.,  concurred. 
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James  AHER!N,  Admr.,  RespL, 

V, 

Rosalie  M.  STEELE  et  aL,  AppU, 

(....N.Y ) 

!•  Persons  ^rho  become  flill  owners  of 
SA  estate  on  the  death  of  a  life  tenant,  sub- 
ject to  a  valid  outstandinfir  lease,  cannot  l)e  ren- 
dered respongible  for  a  nuisance  committed  be- 
fore the  estate  descended  to  them,  and  of  which 
they  had  no  notice,  and  which  it  was  the  lessee^s 
daty  to  remove. 

;8*  A  landlord  not  otherwise  liable  tor  a 
nolsanee  upon  the  demised  premises,  is  not 
chargredwlth  the  duty  of  active  vigilance  to  as- 
oertain  their  condition ;  but  it  is  incumbent  upon 
■any  person  seeking  to  enforce  his  responsibility 
for  such  nuisance  to  show  that  he  had  notice 
thereof. 

8.  The  receipt  of  rent  does  not  impose  re- 
sponsibility on  the  landlord  for  a  nuisance  for 
which  he  is  not  otherwise  responsible. 

4*  The  rlf^ht  to  go  upon  the  premises 

and  »f»flr^^  repairs  will  not  render  liable  the 
owners  of  prem&es  upon  which  there  is  a  nui- 
sance for  which  they  would  not  otherwise  be  re- 
.sponsibie. 

(October  8, 1889.) 

APPEAL  from  a  judgment  on  a  verdict  for 
plaiDiiff  in  an  action  for  damages.    R&- 
e0i*Mti. 

Statement  bj  Earl,  J.: 

This  action  was  brought  to  recover  damages 
caused  bj  the  death  of  plaintiff's  son,  an 
infant  about  six  years  old,  who  on  the  8th  day 
of  October,  1882,  without  any  fault  of  bis,  fell 
through  a  defective  pier  in  the  City  of  New 
York,  and  was  drowned.  The  material  facts 
are  as  follows:  John  Gardner  died  in  1817,  be- 
ing the  owner  of  the  pier  and  a  large  amount 
of  other  property,  and  leaving  a  last  will  and 
testament,  in  which  he  devised  the  pier  and  the 
other  property  to  trustees  for  the  benefit  of  his 
children  auring  their  lives,  and  after  their  death 
to  their  issue.  Under  the  will  this  pier  and 
other  property  was  set  apart  for  his  daughter, 
Mrsw  De  Dion,  and  during  her  life  was  under 
the  control  and  management  of  a  trustee,  as 
provided  in  the  wilL  She  died  on  the  22d  day 
of  May,  1881,  leaving  as  her  only  issue  two 
daughters, Rosalie  M.  Steele  and  Henrietta  Hut- 
ton,  and  one  son,  Thomas  McCarty.  The  son 
died  April  14, 1882,  and  the  two  dau&;hter8  and 
the  executors  of  the  son  were  made  defendants 
in  this  action.  At  the  time  of  the  accident  the 
son,  Thomas  McCarty,  was  insane,  and  the  two 
daughters  then  resided,  and  have  ever  since  the 
death  of  their  mother  resided,  in  Europe.  On 
the  Ist  da^  of  3Iay,  1880,  the  trustees  rented 
the  pier  ior  the  term  of  five  years  to  Frank 
Fhelon,  for  an  annual  rental  of  $750  for  the 
first  three  years,  and  $850  for  the  last  two 
years,  payable  monthly  in  advance.  In  the 
lease  it  was  stipulated  that  the  party  of  the  first 
part  should  not  be  responsible  for  anv  latent 
or  other  defect  in  the  premises,  nor  for  any 
damage  to  property  by  reason  of  any  fault  or 
defect  in  the  premises,  nor  for  any  loss  or  dam- 
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age  caused  by  any  act,  fault,  neglect  or  omis- 
sion of  any  tenant  or  occupant  oi  the  premises, 
and  that  the  party  of  the  first  part  should  be 
permitted  to  enter  upon  the  premises  for  the 
purpose  of  making  repairs,  if  be  should  see  fit 
to  repair  them,  but  that  he  should  not  be 
obliged  to  repair  them.  Phelon  was  at  the 
time  of  the  accident  in  the  occupation  of  the 
premises  under  the  lease,  and  he  was  made  a 
party  defendant,  but  did  not  defend  the  action. 

Some  time  prior  to  July  29, 1881,  Mrs.  Steele 
commenced  an  action  against  her  brother  and 
sister  for  a  partition  of  the  real  estate,  includ- 
ing the  pier  held  by  them  in  common,  and  in 
that  action  on  the  day  last  named,  upon  her 
petition,  an  order  was  made  appointing  Chsrles 
S.  Brown  receiver  of  the  rents,  issues  and  prof- 
its of  tlie  premises  sought  to  be  partitioned. 
On  the  5th  day  of  November,  1881 ,  upon  the 
petition  of  Mrs.  Steele  and  her  sister,  Mrs.  Hut- 
ton,  an  order  was  made  by  the  supreme  court 
in  the  partition  action  that  the  receiver  reserve 
out  of  the  receipts  by  him  as  such  receiver,  and 
set  apart  quarterly,  a  sum  that  would  amount 
to  a  yearly  sum  of  $17,500,  to  be  applied,  by 
him  to  the  payment  of  the  taxes,  insurance, 
necessary  repairs  and  other  expenses,  and  that 
he  should  pay  the  remainder  of  such  receipts 
quarterly  to  Mrs.  Steele,  Mrs.  Hutton  and  to 
the  committee  of  their  lunatic  brother. 

Upon  the  trial  it  was  shown  that  the  pier 
was  defective  and  out  of  repair  at  the  time  of 
the  execution  of  the  lease,  on  the  Ist  day  of 
May,  1880,  and  that  it  remained  defective  and 
out  of  repair  to  the  time  of  the  accident. 

Upon  the  trial  the  counsel  for  the  defendants 
asked  the  court  to  rule  that  they  were  not  liable 
for  the  accident,  because  the  pier  came  to  them 
on  the  death  of  their  mother,  subject  to  a  valid, 
outstanding  lease,  because  it  was  the  duty  of 
the  tenant  to  repair  the  pier,  and  it  was  not 
their  duty  to  repair  it  without  notice  of  its  de- 
fective condition,  and  because  the  receiver  had 
been  appointed  with  directions  to  make  the  re- 
pairs necessary  to  the  pier ;  and  the  court  re- 
fused so  to  rule,  and  ruled  as  matter  of  law  that 
the  defendants  were  responsible  for  the  acci- 
dent if  the  pier  was  out  of  repair  at  the  time  of 
the  execution  of  the  lease,  and  remained  so  to 
the  time  of  the  accident. 

The  jury  rendered  a  verdict  for  $4,500,  and, 
the  judgment  upon  that  verdict  having  been 
aflSrmed,  the  defendants  appealed  to  this  court. 

Mesars.  John  B.  Whitinfif  and  Charles 
A.*  Jackson  for  appellants. 

Me98r8.  Childs  Ss  HaU,with  Mr.  Edward 
McCarthy*  for  respondent: 

By  the  demise  of  this  pier,  the  trustee  and 
legaJ  owner,  as  weU  as  the  eeatui  que  trusty  be- 
came liable.  They  were  guilty,  thereby,  of 
creating  a  nuisance  for  which  they  could  have 
been  held  responsible  to  the  community  at 
large,  as  well  as  to  individuals  who  might  have 
received  special  damages  while  using  it. 

BwoTds  V.  Edoar,  59  N.  Y.  84;  Ebuser,  Met- 
calf,  27  Conn.  eSl;  Clanev  ▼.  J^fme,  56  N.  Y. 
184;  Clifford  v.  Dam,  81  N.  Y.  53;  DaTenport 
V.  Ruekman,  87  N.  Y.  568;  Fiah  v.  Dodge,  4 
Deuio,  311. 
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If  this  pier  was  a  dangerous  thoroughfare, 
open  to  public  use,  its  owners,  legal  and  equi- 
table, were  responsible  for  it  to  the  community 
at  large,  and  to  individual  sufferers.  ■  Of  this 
responsibility  ther  could  not  subsequently  re- 
lieve themselves  by  any  demise  or  alienation 
\^h  atsoe  ver 

Bex  V.  Pedlv,  1  Ad.  &  El.  827;  Oandy  v.  Mb- 
her,  38  L.  J.  N.  S.  Q.  B.  151;  8aa:by  v.  Maiir 
Chester,  8.  d  L,  E,  Go.  d8  L.  J.  N.  8.  C.  P. 
154;  Otcings  v.  Jones,  9  Md.  108;  PiUsbury  v. 
Moore,  44  Me.  154;  Boswdl  v.  Prtor,  13  Mod. 
639;  Tliompson  v.  Qibson,  7  Mees.  &  W.  458; 
Page  v.  Esty,  54  Me.  819;  Waggoner  v.  Jer- 
maine,  8  Denio,  806. 

These  reversioners,  when  the^  accepted  the 
estate  as  their  own,  assumed  obligations  which 
were  dependent  on  it.  The  law  of  the  respon- 
sibility is  the  same  as  when  an  alienee  takes 
realty  subject  to  running  covenants. 

BexY,  Pedly,  Sfiimu;  maers^,  Stewart,  5  Vt. 
215;  Concede  Y.  Morgan,,  is  N.  Y.  84;  Ander- 
son V,  Dickie,  1  Hobt.  244;  Creeds.  Bartmann, 
29  N.  Y.  591;  People  v.  Bnoin,  4  Denio,  129. 

To  receive  a  benefit  from  the  use  of  premises 
which  are  a  public  nuisance  is  a  maintaining 
and  upholding  the  same. 

Bex  V.  Pedly  and  People  v.  Brmn,  supra. 

Earl,  J.,  delivered  the  opinion  of  the  court: 

The  will  of  John  Gardner  came  under  con- 
sideration in  Greason  v.  Keteltas,  17  N.  Y.  491, 
and  it  was  there  held  that  the  trustee  under  that 
will  took  an  estate  in  fee  determinable  when 
the  purpose  of  the  trust  should  cease,  and  that 
such  a  trustee  had  power  at  law  to  lease  for 
a  term  which  might  extend  beyond  the  period 
of  his  trust  estate.  The  lease  executed  by  the 
trustee  to  Phelon  for  a  term  of  Ave  years  from 
May  1,  1880,  was  therefore  valid  for  Uie  whole 
term,  and  had  nearly  four  years  to  run  at 
the  time  of  Mrs.  De  Dion's  death,  and  more 
than  two  years  at  the  time  of  the  accident. 
Hence  any  reasoning  based  upon  the  postulate 
that  the  defendants  could  have  terminated  the 
lease  before  the  end  of  the  term  will  lead  to  in- 
evitable error. 

There  was  no  proof,  even  if  that  were  in  any 
way  important,  that  the  pier  was  out  of  repair 
in  1817,  when  Gardner  died.  It  became  out  of 
re^ir  and  defective  at  some  time  during  the 
existence  of  the  trust  estate,  and  in  that  condi- 
tion it  was  demised  by  the  trustee.  By  demis- 
ing the  pier  while  it  was  in  such  a  condition  as 
to  be  a  nuisance,  the  trustee  was  guilty  of  a 
misfeasance,  and  during  the  existence  of  his 
estate,  notwithstanding  the  lease,  he  would 
have  been  responsible  for  any  damage  caused 
by  the  nuisance.  Even  if  he  had  been  the  trus- 
tee of  Mrs.  De  Dion's  children,  and  they  had 
been  the  beneficiaries  under  the  trust,  they 
would  not  have  been  responsible  for  anv  nui- 
sance created  or  permitted  by  him;  ana  so  it 
was  held  in  People  v.  Toumsend,  3  HiU,  479. 
But  he  was  not  trustee  for  them;  thev  derived 
no  title  or  benefit  from  him,  and  had  no  con- 
nection whatever  with  him.  They  took  their 
title  under  the  will  of  John  Gardner,  and  were 
in  no  way  responsible  for  what  the  trustee  did 
or  omitted  to  do  upon  the  trust  estate. 

We  have,  then,  this  question  for  our  deter- 
mination: Are  the  children  of  Mrs.  De  Dion, 
who  became  full  owners  of  this  pier  at  the 
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death  of  their  mother,  subject  to  a  valid  out- 
standing lease,  responsible  for  a  nuisance  ere- 
ated  thereon  during  the  existence  of  the  prece- 
dent estate,  without  any  notice  thereof?  I 
have  carefully  examined  the  English  and 
American  autJiorities,  and  confidently  assert 
that  there  is  not  an  authority  to  be  found  in  the 
books  imposing  such  responsibility. 

It  is  not  the  general  rule  that  an  owner  of 
land  is,  as  such,  responsible  for  any  nuisance 
thereon.  It  is  the  occupier,  and  he  alone,  to 
whom  such  responsibility  generally  and  prima 
facie  attaches.  Pretty  v.  Btcktnore,  L.  K.  8  C. 
P.  401;  Kirby  v.  Boylstan  Market  Asso.  14 
Gray,  249;  LoweU  v.  Bpaulding,  4  Gush.  277; 
OaJcham  v.  HoJbrook,  11  Gush.  299. 

The  owner  is  responsible  if  he  creates  a  nui- 
sance and  maintains  it;  if  he  creates  a  nuisance 
and  then  demises  the  land  with  the  nuisance 
thereon,  although  he  is  out  of  occupation;  if 
the  nuisance  wa^  erected  on  the  land  hj  a 
prior  owner,  or  by  astranffer,  and  he  knowing- 
ly maintains  it;  if  he  has  demised  premises  and 
covenanted  to  keep  them  in  repair,  and  omita 
to  repair,  and  thus  they  become  a  nuisance;  if 
he  demises  premises  to  be  used  as  a  nuisance, 
or  for  a  business,  or  in  a  way  so  that  thev  will 
necessarily  become  a  nuisance.  In  all  such 
cases  I  believe  there  is  now  no  dispute  that  the 
owner  w.ould  be  liable.  But  an  owner  who  has 
demised  premises  for  a  term  during  which  they 
become  ruinous,  and  thus  a  nuisance,  is  notre.- 
sponsible  for  the  nuisance  unless  he  has  cove- 
nanted to  repair.  It  has  even  been  held  in 
some  cases  that  an  owner  ma^  demise  premises 
so  defective  and  out  of  repair  as  to  be  a  nui- 
sance, and  if  he  binds  his  tenant  to  make  the 
repairs,  he  is  not  responsible  for  the  nuisance 
during  the  term.  Pretty  v.  Bickmore,  supra; 
Gwinnell  v.  Earner,  L.  R.  10  C.  P.  658;  Leon- 
ard V.  Storer,  115  Mass.  86. 

But  these  cases  are  not  in  entire  harmony 
with  the  decisions  in  our  own  State,  and  prob- 
ably would  not  now  be  generally  received  as 
authority  in  this  country  or  in  England. 

A  grantee  or  devisee  of  premises  upon  which 
there  is  a  nuisance  at  the  time  the  title  passes 
is  not  responsible  for  the  nuisance  until  he  has 
had  notice  thereof,  and  in  some  cases  until  he 
has  been  requested  to  abate  the  same.  The 
authorities  to  this  effect  are  so  numerous  nnd 
uniform  that  the  rule  which  they  establish 
ought  no  longer  to  be  open  to  question.  One 
of  the  earliest,  if  not  the  earliest,  case  in  which 
this  rule  was  announced,  is  Penruddoel^s  Gate, 
5  Ooke,  1006,  where  it  was  resolved  that  an  ac- 
tion lies  against  one  who  erects  a  nuisance 
without  any  request  made  to  abate  it,  but  not 
against  the  feoffee,  unless  he  does  not  remove 
the  nuisance  after  request;  and  in  Pierson  v. 
Glean,  14  N.  J.  L.  37,  Chief  Justice  Homblower 
said :  '  'The  law  as  settled  in  Penruddoe^s  Case 
has  never,  I  believe,  been  seriouslv  questioned 
since 

In  Phimer  v.  Harper,  8  N.  H.  88,  Richard- 
son, Ch.  J.,  said:  "When  he  who  erects  the 
nuisance  conveys  the  land  he  does  not  transfer 
the  liability  to  his  grantee.  For  it  is  agreed  in 
all  the  books  that  tne  grantee  is  not  liable  untfl 
upon  request  he  refuses  to  remove  the  nui- 
sance." 

In  Woodman  v.  Tufts,  9  N.  H.  88,  it  was 
held  that  where  a  dam  was  erected  and  land 
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flowed  by  the  grantor  of  an  individual,  the 
grantee  will  not  oe  liable  for  damages  in  con- 
tinuing  the  dam  and  flowing  the  land  &s  before, 
except  on  notice  of  damage  and  request  to  re- 
move the  nuisance  or  withdraw  the  water. 

In  EaMman  v.  AmofUceag  Iffg,  Oo,  44  N.  H. 
144,  it  was  held  that  no  notice  or  request  to 
abate  the  nuisance  is  necessary  before  bringing 
suit  against  the  original  wrongdoer  in  such 
cases  for  the  damages  done ;  but  that  the  grantee 
of  the  nuisance  is  not  liable  to  the  party  in- 
jured until,  upon  request  made,  he  refuses  to 
remove  the  nuisance.  Sar^nt,  J.,  writing  the 
opinion,  said:  "The  doctnne  of  the  cases  in 
this  State  and  elsewhere  is  that  he  who  erects 
a  nuisance  does  not,  by  conveying  the  land  to 
another,  transfer  the  Lability  for  the  erection 
to  the  grantee;  and  the  grantee  is  not  liable  un- 
til upon  request  he  refuses  to  remove  the  nui- 
sance, for  the  reason  that  he  cannot  know  un- 
til such  request  but  the  dam  was  rightfully 
erected:  and  t)iere  can  be  no  injury  in  holding 
to  this  doctrine,  as  the  original  wron^oer  con- 
tinues liable,  notwithstanding  his  alienation." 
To  the  same  effect  is  CarleUm  y.  Bedington,  21 
N.  H.  291. 

In  Johnson  y.  Lewis,  18  Conn.  808,  where  it 
appeared  in  an  action  for  the  obstruction  of  a 
watercourse  by  raising  a  dam,  that  the  dam 
creating  the  obstruction  was  erected  by  the  de- 
fendant's grantor,  it  was  held  that  the  plaintiff 
could  not  recover  without  proving  a  special  re- 
quest to  the  defendant  to  remove  the  obstruc- 
tion. Sherman,  c/l,  writing  the  opinion,  said: 
"The  law  is  well  settled  that  a  purchaser  of  the 

Eroperty  on  which  a  nuisance  is  erected  is  not 
able  for  its  continuance,  unless  he  has  been 
requested  to  remove  it.  This  rule  is  very  rea- 
sonable. The  purchaser  of  property  might  be 
subject  to  great  injustice  if  he  were  mtule  re- 
sponsible for  consequences  of  which  he  was  ig- 
norant, and  for  damaees  which  he  never  in- 
tended to  occasion.  They  are  often  such  as 
cannot  be  easily  known,  except  to  the  party  in- 
jured." And  so  also  it  was  held  in  Noyea  v. 
StiUman,  24  Conn.  15. 

In  PilUbury  v.  Moore,  44  Me.  154,  it  was 
held  that  a  purchaser  of  property  on  which  a 
nuisance  is  erected  is  not  liable  for  its  continu- 
ance unless  he  has  been  requested  to  remove  it. 

In  Pierson  v.  QUan,  tupra,  it  was  held  that 
an  action  for  continuing  a  nuisance  cannot  be 
maintained  against  him  who  did  not  erect  it, 
without  a  previous  request  to  him  to  remove  or 
abate  it 

In  Beaters  v.  Trimmer,  25  N.  J.  L.  97,  it 
was  held  that  when  the  action  is  not  brought 
against  the  original  erector  of  a  nuisance,  but 
against  a  subs^uent  owner  or  tenant,  a  special 
reguest  to  remove  it  must  be  alleged. 

In  MeDoTwugh  v.  GUman,  8  Allen,  264,  it 
was  held  that  a  tenant  for  years  is  not  liable  for 
keeping  a  nuisance  as  it  used  to  ^  before  the 
commencement  of  his  tenancy,  if  he  had  not 
been  requested  to  remove  it,  or  done  any  new 
act  which  of  itself  was  a  nuisance;  and  the 
same  rule  has  repeatedly  been  laid  down  in  this 
State. 

In  Hubbard  v.  Russell,  24  Barb.  404,  an  ac- 
tion against  the  continuator  of  a  private  nui- 
sance originally  erected  by  another  to  recover 
damages  for  the  injury  sustained  thereby,  it 
was  held  that  the  plaintiff  must  prove  a  notice 
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to  the  defendant  of  its  existence  and  a  request 
•to  remove  it. 

In  Miller  v.  Church,  2  Thomp.  &  C.  259,  in 
an  action  to  recover  damages  for  the  overflow 
of  a  mill-pond,  it  was  shown  that  the  defend- 
ant, the  owner  of  the  pond,  was  not  in  posses- 
sion, having  leased  the  same  to  a  third  party, 
and  it  was  held  that  the  owner  of  the  premises 
overflowed  could  not  recover  for  such  overflow 
without  showing  that  the  defendant  had  notice 
or  knowledge  oi  the  existence  of  the  same  be- 
fore the  action  was  brought.  And  the  same 
rules,  without  any  variation,  are  laid  down  by 
all  the  text  writers. 

In  Chitty  on  Pleadings, 71,  it  is  said  that  every 
occupier  is  liable  for  the  continuance  of  a  nui- 
sance on  his  own  land,  though  erected  by  an- 
other, if  he  refuses  to  remove  the  same  after 
notice;  and  in  2  Chitty  on  Pleadings,  888,  note 
C,  the  author  adds  that  if  the  action  is  not 
brought  against  the  original  erector  of  the  nui- 
sance, but  against  his  feoffee,  lessee,  etc.,  it  is 
necessary  to  allege  a  special  request  to  ^e  de- 
fendant to  remove  it. 

In  Cooley  on  Torts,  611,  the  learned  author 
says:  "A  party  who  comes  into  possession  of 
land  as  grantee  or  lessee  with  a  nuisance  al- 
ready upon  it,  js  not  in  general  liable  for  the 
cbntinuance  of  the  nuisance  until  his  attention 
has  been  called  to  it  and  he  has  been  requested 
to  abate  it." 

In  1  Hilliard  on  Torts,  8d  ed;  574,  it  is  said 
"that  a  person  who  continues  a  nuisance  erect- 
ed by  another  is  liable  therefor  at  the  suit  of 
any  party  damaged  thereby  if  he  had  knowl- 
edge of  its  hurtful  tendency,  or  more  especially 
if  notifled  or  requested  to  remove  it." 

In  Moak's  Underhill  on  Torts,  258-255,  the 
learned  editor,  with  many  citations  of  authori- 
ties to  sustain  him,  says:  "Where  premises  are 
out  of  repair  at  the  time  they  are  leased  in  par- 
ticulars which  the  landlord  is  bound  as  against 
third  persons  not  to  allow,  the  landlord  is 
liable  for  any  injuries  sustained  by  a  third 
person  from  such  want  of  repair.  But  not 
even  in  such  case  if  the  tenant's  use  is  what  pro- 
duces the  injury.  ...  A  landlord  who  negli- 
gently or  improperly  constructs  his  premises— 
as  a  aam— or,  where  they  become  defective,  af- 
ter notice  suffers  them  to  remain  so,  is  liable  to 
his  tenant  or  a  stran^r,  who, being  himself  free 
from  fault,  ia  injured  thereby.  .  .  .  Where  a 
lessee  or  grantee  continues  a  nuisance  of  a  nat- 
ure not  especially  unlawful,  be  is  liable  to  an 
action  for  it  only  after  notice  to  reform  or 
abate  it." 

In  Addison  on  Torts,  Wood's  Am.  ed.  §  240, 
it  is  said:  "And  so  an  action  will  lie  against 
the  landlord  for  a  permanent  nuisance,although 
the  nuisance  was  created  before  the  reversion 
came  to  him,  i,  e.,  if  he  knew  of  it  and  might 
have  determined  the  tenancy  before  the  injury 
happened,  as  in  the  case  of  a  tenancy  from 
year  to  year. "  "If  an  action  is  brought  against 
the  originator  of  a  nuisance,  it  is  not  necessary 
to  demand  the  abatement  or  discontinuance  of 
the  nuisance  before  commencing  the  action, 
but  if  the  action  is  brought  against  the  mere 
continuance  of  a  preceding  nuisance,  a  request 
to  remove  the  nuisance  must  be  made  before 
the  action  is  commenced."    Sec.  280. 

"The  occupier  of  lands  is  in  general  respon- 
sible for  the  continuance  of  a  nuisance  upon 
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them;  aod  so  is  the  landlord,  if  the  nidsaDce 
existed  at  the  time  he  demised  them  or  created 
the  tenancy  after  he  had  the  power  of  deter- 
mining it.'*    Sec.  283. 

According  to  these  authorities  the  simple  fact 
that  the  three  children  of  Mrs.  De  Dion  be- 
came owners  of  the  pier  upon  the  death  of 
their  mother,  did  not  make  them  responsible 
for  this  nuisance,  then  existing.  Suppose  this 
accident  had  happened  an  hour,  or  a  day,  or 
one  week  after  the  death  of  their  mother, would 
they  have  been  responsible,  even  if  the  pier  had 
come  to  them  not  subject  to  any  lease?  To 
cast  such  responsibility  upon  a  grantee  or  dev- 
isee might  imperil  his  whole  fortune.  Before 
it  can  be  cast  m  such  a  case,  he  must  have  no- 
tice of  the  nuisance  and  a  reasonable  time  to 
abate  it.  There  must  be  some  fault,  some  de- 
lictum, on  hispart,  and  his  liability  can  have  no 
other  basis.  The  notice  required  to  put  him  in 
fault  may  be  proved  like  any  other  fact.  The 
mere  fact  that  the  owner  personally  occupies 
the  premises  upon  which  the  nuisance  is  al- 
leged to  exist  is  not  always  sufficient  to  charge 
him  with  notice  of  its  existence.  It  may.  like 
a  dam,  or  a  building  obstructing  ancient  lights, 
be  of  such  a  nature  that  he  may  rightfully  sup- 
pose that  he  has  the  right  to  maintain  it;  or  it 
may  be  of  such  a  character  that  he  may  net 
know  of  its  harmful  tendency.  In  such  cases 
he  must  have  actual  notice  that  the  structure  is 
a  nuisance;  and  there  may  be  cases  in  which, 
besides  notice,  there  must  be  a  request  to  abate. 
But  where  the  structure  or  the  condition  of 
premises  is  such  as  to  be  absolutely  a  nuisance, 
plainly  visible,  so  that  an  occupier  may  see  and 
know  the  nuisance  and  its  dangerous  character 
or  hurtful  tendency,  then  an  owner  in  the  oc- 
cupation of  the  premises  may  from  his  mere 
occupancy  be  charged  with  notice  thereof. 

In  this  case,  if  these  defendants  had  gone  in- 
to possession  of  this  pier  personally,  or  by  their 
agents,  its  character  was  such  that  they  must 
have  known  that  it  was  dangerous  and  a  nui- 
sance, and  no  direct  proof  of  notice  would  have 
been  required  to  charge  them;  it  could  have 
been  inferred.  But  when  there  is  no  proof  that 
the  owners  of  premises  which  came  to  them 
with  a  nuisance  existing  thereon  without  their 
fault,  were  ever  in  possession  of  the  premises, 
or  ever  even  saw  them,  there  is  no  possible 
ground  for  charging  them  with  notice  or  im- 
puting to  them  le^l  fault. 

But  the  position  of  these  defendants  is 
BtTOngei  than  the  one  we  have  lust  been  deal- 
ing with.  This  pier  came  to  them,  not  only 
with  this  nuisance  existinj^  thereon,  but  subject 
to  an  outstanding  lease  Tor  some  years  which 
they  had  no  power  to'  terminate.  The  lessee 
who  occupied  and  used  the  pier  was  under  ob- 
ligation to  the  public  to  see  that  it  did  not  be- 
come a  nuisance,  and  it  was  his  duty  to  re- 
spond for  any  damage  sustained  by  any  person 
from  the  nuisance.  The  owners  of  the  rever- 
sion had  the  rierht,  in  the  absence  of  notice,  to 
suppose  that  he  would  discharge  such  duty 
and  protect  the  public,  and  they  were  under  no 
obligations  to  see  bv  watchful  vigilance  that  he 
performed  such  duty.  And  so  it  has  been 
held  in  all  the  analogous  cases,  that  the  land- 
lord, in  the  absence  of  notice,  is  liable  only  in 
case  he  demised  the  premises  with  the  nuisance 
thereon. 
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In  Ronetcell  v.  Prior,  2  Salk.  460,  a  tenant  for 
years  erected  a  nuisance  and  afterwards  made 
an  underlease,  and  the  question  was  whether 
after  a  recovery  against  the  first  tenant  for 
years  for  the  erection,  an  action  would  lie 
against  him  for  the  continuance  after  he  had 
made  an  under-lease?  And  it  was  held  that  it 
would,  "for  he  transferred  it  with  the  original 
wrong,  and  his  demise  affirms  the  continuance 
of  it.'^ 

In  Todd  V.  Flight,  9  C.  B.  N.  S.  877,  it  was 
held  that  an  action  lies  against  the  owner  of 
premises  who  lets  them  to  a  tenant  in  a  ruinous 
and  dangerous  condition,  and  who  causes  or 
permits  them  to  remain  so  until  by  reason  of 
the  want  of  reparation  the^  fall  upon  and  in- 
jure the  house  of  an  ad  joimng  owner. 

In  Nelson  v.  Liverpool  Brewery  Co,  L.  R.  2 
C.  P.  Div.  811,  it  was  held  that  a  landlord  is 
liable  for  an  injury  to  a  stranger  by  the  defect- 
ive repair  of  demised  premises  only  when  he 
has  contracted  with  the  tenant  to  repair,  or 
where  he  has  been  guilty  of  misfeasance,  as,  for 
instance,  in  letting  the  premises  in  a  ruinous 
condition;  and  that  in  ful  other  cases  he  is  ex- 
empt from  responsibility  for  accidents  happen- 
ing to  strangers  during  the  tenancy.  Ix)pes, 
J.,  writing  the  opinion  said:  *'We  think  there 
are  only  two  ways  in  which  landlords  or  owners 
can  be  made  liable  in  the  case  of  injury  to  a 
stranger  by  the  defective  repairs  of  premises 
let  to  a  tenant,  the  occupier,  and  the  occupier 
alone,  being  prima  facie  liable:  first,  in  the  case 
of  a  contract  by  the  landlord  to  do  repairs  when 
the  tenant  can  sue  him  for  not  repairing;  sec- 
ondly, in  the  case  of  a  misfeasance  by  the  land- 
lord, as,  for  instance,  where  he  lets  the  prem- 
ises in  a  ruinous  condition.  In  either  "of  these 
cases  we  think  an  action  would  lie  against  the 
owner." 

In  Woodfairs  Landlord  and  Tenant,  13th  ed. 
785,  it  is  said:  "  As  regards  the  liability  of 
landlords  to  third  persons,  it  may  be  taken  as  a 
general  rule  that  the  tenant  and  not  the  laud- 
ford  is  liable  to  third  persons  for  any  accident 
or  injury  occasioned  to  them  by  the  premises 
being  in  a  dangerous  condition;  and  the  only 
exceptions  to  the  rule  appear  to  arise  when  the 
landlord  has  either  (1)  contracted  with  the  ten- 
ant to  repair;  or  (2)  where  he  has  let  the  prem- 
ises in  a  ruinous  condition;  or  (8)  where  he  has 
expressly  licensed  the  tenant  to  do  acts  amount- 
ing to  a  nuisance." 

In  Knau88  v.  Brua,  107  Pa.  85,  repeated  in 
Faw  V.  Roberts,  108  Pa.  489.  it  is  said:  "  We 
do  not  doubt  but  that,  in  the  absence  of  an 
agreement  to  repair,  the  landlord  is  not  liable 
to  a  third  party  for  a  nuisance  resulting  from 
dilapidation  in  the  leasehold  premises  whilst  in 
the  possession  of  a  tenant." 

In  Lotoell  v.  Sjpaulding,  4  Cush.  277,  Shaw, 
Ch,  J.,  said:  "  By  the  common  law,  the  occu- 
pier and  not  the  landlord  is  bound,  as  between 
himself  and  the  public,  so  far  to  keep  buildings 
in  repair  that  they  may  be  safe  for  the  public; 
and  such  occupier  is  prima  facie  liable  to  third 
persons  for  damages  arising  from  any  defect. 
If  indeed  there  l^  an  expredb  agreement  be- 
tween landlord  and  tenant  that  the  former  shall 
keep  the  premises  in  repair,  so  that  in  case  of 
a  recovery  against  the  tenant  he  would  have 
his  remedy  over,  then  to  avoid  circuity  of 
action  the  party  injured  by  the  defect  and 
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want  of  repair  may  have  his  action  in  the  first 
instance  against  toe  landlord.  Bat  snch  ex- 
press agreement  must  be  distincUy  proved." 
j^d  to  the  same  effect  is  Larue  v.  Farren  Hotel 
Co.  116  Mass.  67. 

In  Ounninaham  y.  Cambridge  8av,  Bank,  188 
Mass.  480,  Morton,  Ch,  J.,  said:  **It  is  often 
said  in  the  cases  that  the  occupier  and  not  the 
owner  of  a  buflding  is  liable  to  third  persons 
for  damages  arising  from  any  defect.  But  by 
occupier  is  meant,  not  merely  the  person  who 
physically  occupies  the  builaing,  but  the  per- 
son who  occupies  it  as  a  tenant  having  the  con- 
trol of  it,  and  bdn^,  as  to  the  public,  under 
the  duty  of  keeping  it  in  repair." 

In  HaZay  v.  Savage,  146  Mass.  88,  4  New 
Eng.  Rep.  863,  land  abutting  on  a  public  street 
in  a  city  was  sold  under  a  power  contained  in  a 
mortgage,  and  the  owner  of  the  equity  of 
redemption  released  any  title  he  might  have  to 
the  purchaser,  and  was  allowed  by  the  pur- 
chaser to  remain  in  possession  under  an  agree- 
ment that  he  should  pay  rent  at  a  certain  rate 
monthly.  At  the  time  of  the  sale  there  was  an 
open  and  visible  defect  in  the  cover  of  a  coal 
hole  in  the  sidewalk  in  front  of  a  house  on  the 
land,  which  hole  led  to  the  cellar  of  the  house. 
In  consequence  of  this  defect,  during  the  ten- 
ancy, a  {)erson  walking  on  the  sidewalk  fell 
into  the  hole,  and  it  was  held  that  he  could 
maintain  an  action  against  the  purchaser  of  the 
land  for  the  injury  thereby  sustained.  Field, 
■/.,  writing  the  opinion,  said:  "  It  seems  to  be 
settled  that  if  the  landlord  lets  premises  abut- 
ting upon  a  way,  which  was  from  their  con- 
dition or  construction  dangerous  to  persons 
lawfully  using  the  way,  he  is  liable  to  such  per- 
sons for  injuries  suffered  therefrom,  although 
the  premises  are  occupied  by  a  tenant.  .  .  . 
The  reason  of  the  rule  that  if  a  landlord  lets 
premises  in  a  condition  which  is  dangerous  to 
the  public,  or  with  a  nuisance  upon  them,  he 
is  liable  to  strangers  for  injury  suffered  there- 
from, is  that  by  letting  he  has  authorized  the 
continuance  of  the  nuisance,"  and  the  learned 
judge  further  said:  '*If  the  defendant  had 
bought  the  premises  subject  to  a  lease  to  Bres- 
lin  (the  tenant),  who  had  continued  in  occupa- 
tion under  it,  a  different  case  would  have  been 
presented;"  and  he  held  the  defendant  respon- 
sible for  the  nuisance  solely  on  the  ground  that 
he  had  demised  the  premises  with  the  nuisance 
thereon. 

In  Nugent  v.  Boston,  C.  dt  M.  B.  Co,  80  Me. 
62,  77,  5  New  Eng.  Rep.  865,  Virgin,  J„  writ- 
ing the  opinion,  said:  "It  is  settled  law  that 
where  the  owner  lets  premises  which  are  in  a 
condition  which  is  unsafe  for  the  avowed  pur- 
pose for  which  they  are  let,  or  with  a  nuisance 
U|>on  them  when  let,  and  receives  rent  there- 
for, he  is  liable,  whether  in  or  out  of  posses- 
sion, for  the  injuries  which  result  from  their 
state  of  insecurity  to  persons  lawfully  upon 
them;  for  by  the  letting  for  profit  he  author- 
izes a  continuance  of  the  condition  they  were 
in  when  he  let  them,  and  is  therefore  guilty  of 
misfeasance." 

In  Joyce  v.  Martin,  15  R.  I.  558,  4  New  Eng. 
Rep.  796,  A,  owning  a  defective  wharf  used  m 
connection  with  a  public  resort,  and,  knowing 
the  defect,  leased  the  place  and  wharf  to  B, 
who  learned  of  the  wharf  defect  after  accept- 
ing the  lease,  but  continued  to  use  the  wharf 
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and  place  for  public  resort;  and  in  an  action 
for  damages  to  0,  who  was  injured  by  the 
wharf  defect,  it  was  held  that  the  action  was 
maintainable  agiainst  both  A  and  B  jointly — 
against  A  solely  on  the  ground  that  he  knew 
the  wharf  was  defective  when  he  let  it. 

In  Owinge  v.  Jones,  9  Md.  108,  the  plaintiff 
sued  for  damages  for  injuries  by  falling  into  a 
vault  appurtenant  to  the  prooerty  of  the  de- 
fendant and  built  under  the  siaewalk  of  a  pub- 
lic street  It  was  shown  in  defense  that  the 
property  had  been  leased  by  the  defendant  for 
the  term  of  seven  years,  for  an  annual  rent, 
and  the  court  held  that  the  defendant  was  not 
relieved  from  liability  if  the  vault  was  so  con- 
structed as  to  be  unsafe  for  passers-by  when 
the  premises  were  let,  or  as  to  be  liable  to  be- 
come unsafe  in  the  necessary  opening  for  the 
purpose  of  cleaning  it;  and  it  laid  down  the 
following  rules:  (1)  When  property  is  demised 
and  at  the  time  of  the  demise  is  nota  uuisuuce, 
and  becomes  so  only  by  the  act  of  the  tenant 
while  in  his  possession,  and  injury  happens 
during  such  possession,  the  owner  is  not  liable. 
(2)  But  where  the  owner  leases  premises  which 
are  a  nuisance,  or  must  in  the  nature  of  things 
become  so  by  their  use,  and  receives  rent,  then 
whether  in  or  out  of  possession  he  is  liable  for 
injuries  received  from  such  nuisance. 

In  Albert  v.  State,  66  Md.  325,  6  Cent.  Rep. 
447,  the  action  was  brought  by  a  minor  for 
damages  sustained  by  him  by  the  death  of  his 
parents,  who  were  drowned  by  reason  of  the 
defectiveness  of  a  wharf  in  the  occupation  of 
the  defendant's  tenant.  The  instruction  given 
on  the  trial  was  that  "if  the  jury  found  that 
the  defendant  was  the  owner  of  the  wharf,  and 
that  he  rented  it  out  to  a  tenant,  and  that  at 
the  time  of  the  renting  the  wharf  was  unsafe 
and  the  defendant  knew,  or  by  the  exercise  of 
reasonable  diligence  could  have;  known,  of  its 
unsafe  condition,  and  the  accident  happened  in 
consequence  of  such  condition,  then  the  plain- 
tiff was  entitled  to  recover;"  and  this  was  upon 
appeal  held  to  be  a  correct  exposition  of  the 
law 

In  Clancy  v.  Byrne,  56  N.  Y.  129.  the  true 
rule  was  fully  apprehended  by  Folger,  e7.,who 
wrote  the  opinion.  That  was  a  case  where 
plaintiff's  horse  fell  through  a  defective  pier, 
and  the  action  was  against  a  leasee  who  had 
covenanted  with  his  landlord  to  make  all  ordi- 
nary repairs.  The  lessee  had  sublet  the  pier, 
and  was  not  in  the  occupancy  thereof,  and  it 
was  held  that  if  premises  are  in  good  repair 
when  demised,  but  afterwards  become  ruinous 
and  dangerous,  the  landlord  is  not  responsible 
therefore  either  to  the  occupant  or  to  the  pub 
lie  during  the  continuance  of  the  lease,  unless 
he  has  expressly  agreed  to  repair  or  has  re- 
newed the  lease  after  need  of  repair  has  shown 
itself;  and  that  this  rule  applies  to  a  lessee  out 
of  possession  who  has  sublet  to  another  who  is 
in  possession.  The  learned  judge  said:  **  Gen- 
erally speaking  the  person  responsible  for  a 
nuisance  is  he  who  is  in  occupation  of  the 
premises  on  which  it  exists.  ...  As  between 
him  who  is  landlord  and  owner  and  him  who 
is  the  lessee  and  occupant  of  the  premises. there 
is  in  general  no  obligation  upon  the  former  to 
keep  them  in  repair  where  he  has  made  no  ex- 
press contract  to  that  effect.  .  .  .  Numerous 
authorities  are  cited.   We  have  examined  them 
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all.  It  will  be  seen  thai  in  them  the  liability 
of  the  defendant  is  placed  unon  one  of  these 
pounds,  viz. :  That  he  owned  or  had  rights  in 
Uie  premises,  and  leased  them  with  the  nui- 
sance upon  them;  that  he  was  in  the  possession 
of  the  premises  and  used  them  in  their  defect- 
ive condition;  that  he  was  under  a  contract 
enforceable  by  plaintiff  to  keep  the  premises  in 
repair  and  failed  so  to  do;  that  he  m  the  first 
instance  created  the  nuisance  and  put  it  in  the 
power  of  others  to  continue  it;  or  that,  being  a 
municipal  corporation,  there  was  a  duty  upon  it 
to  repair.  If  there  are  authorities  which  in 
the  remarks  of  the  court  reach  farther  than  this, 
they  will  be  found  to  go  beyond  the  needs 
of  the  case  in  hand." 

In  Jaffe  v.  Earteau,  56  N.  Y.  898,  it  was 
held  that  a  lessor  of  buildinssin  the  absence  of 
fraud  or  any  agreement  to  that  effect  is  not  lia- 
ble to  the  lessee  or  others  lawfully  upon  the 
premises  for  their  condition  or  that  they  are 
tenan table  and  maybe  safely  and  conveniently 
used  for  the  purposes  for  which  they  are  ap- 
parently intended. 

In  Stoords  v.  Edgar,  69  N.  Y.  28,  the  plain- 
tiff's intestate  was  so  injured  by  the  falling  of 
a  defective  pier  that  he  died,  and  the  action 
was  brought  to  recover  damages  caused  by  his 
death.  The  defendant,  the  landlord,  had  rented 
the  pier  to  a  tenant  who  wad  in  possession  there- 
of at  the  time  of  the  accident;  and  the  defend- 
ant was  held  liable  solely  on  the  ground  that 
he  had  demised  the  pier  while  the  same  was  in 
a  defective  condition. 

In  Wenzliok  v.  MeCotter,  87  N.Y.  122,  it  was 
held  that  where  a  person  acquires  title  to  land 
upon  which  is  a  nuisance,  the  mere  omission 
to  abate  or  remove  it  does  not  render  him  lia- 
ble; and  that  there  must  be  something  amount- 
ing to  actual  use,  or  a  request  to  abate  the  nui- 
sance must  be  shown. 

In  Edwards  v.  ^.  7".  d  H,  R,  Co,  98  N.  Y. 
247,  it  is  said:  "  If  a  landlord  lets  premises  and 
agrees  to  keep  them  in  repair,  and  he  fails  to  do 
so,  in  consequence  of  which  anyone  lawfully 
upon  the  premises  suffers  injury,  he  is  respon- 
sible for  his  own  negligence  to  the  party  in- 
jured. If  he  demises  premises  knowing  that 
they  are  dangerous  and  unfit  for  the  use  for 
which  they  are  used,  and  fails  to  disclose  their 
condition,  he  is  guilty  of  negligence  which  will 
in  many  cases  impose  responsibility  upon  him. 
If  he  creates  a  nuisance  upon  his  premises,  and 
then  demises  them,  he  remains  liable  for  the 
consequences  of  the  nuisance  as  the  creator 
thereof,  and  his  tenant  is  also  liable  for  the 
continuance  of  the  same  nuisance.  But  when 
the  landlord  has  created  no  nuisance  and  is 
guilty  of  no  willful  wrong  or  fraud  or  culpable 
negli^nce,  no  case  can  be  found  imposing  any 
liability  upon  him  for  any  injury  suffered  by 
any  person  occupying  or  going  upon  the  prem- 
ises during  the  term  of  the  demise;  and  there 
is  no  distinction  stated  in  any  authority  between 
cases  of  a  demise  of  dwelling  houses  and  of 
buildings  to  be  used  for  public  purposes.  The 
responsibility  of  the  landlord  is  the  same  in  all 
cases.  If  guilty  of  negligence  or  other  deliC" 
turn  which  leads  directly  to  the  accident  or 
wrong  complained  of,  he  is  liable;  if  not  so  guil- 
ty, no  liability  attaches  to  him. 

WoU  V.  Eilpatrick,  101  N.  Y.  146,  2  Cent. 
Kep.  81,  is  an  instructive  case.    There  the  de- 
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fendants  were  owners  of  certain  premises  in  the 
City  of  New  York,  which  they  leased  to  M. , 
who,  under  and  in  accordance  with  a  permit 
from  the  city,  built  vaults  under  the  sidewalk 
in  front  thereof  with  a  coal  hole  which  was 
properly  constructed,  and  in  the  usual  and  per- 
mitted manner.  Through  the  wrongful  act  of 
a  stranger,  who  broke  the  stone  supporting  the 
iron  cover  of  the  coal  hole,  the  cover  turned 
when  the  plaintiff  stepped  upon  it,  and  he  fell 
and  was  injured.  In  an  action  to  recover  dam- 
ages, it  did  not  appear  that  the  defendants  had 
any  knowledge  or  notice  of  the  defect,  and  it 
was  held  that  they  were  not  liable;  that  they 
would  not  have  b^n  liable  had  they  themsedves 
constructed  the  vaults  lawfully  and  with  due 
prudence  and  care,  and  thereafter  transferred 
possession  of  the  premises  to  a  third  person 
without  covenant  on  their  part  to  repair;  that 
if  the  coal  hole  became  a  nuisance  after  the 
stone  was  broken,  only  the  person  who  created 
the  nuisance,  or  he  who  suffered  it  to  continue, 
was  responsible;  that  a  party  out  of  possession 
and  control  and  who  had  no  knowledge,  actual 
or  constructive,  of  the  defect  could  not  be  said 
to  have  suffered  it  to  continue;  that  a  landlord 
out  of  possession  is  not  responsible  for  an  af  ter- 
occurnne  nuisance  unless  in  some  manner  he 
is  in  fault  for  its  construction  or  continuance, 
and  that  the  bare  ownership  will  not  produce 
this  result.  Finch,  J.,  said:  "  How  can  it  be 
said  that  they  (the  defendants)  suffered  it  (the 
nuisance)  to  continue  and  so  failed  in  their 
duty  if  tney  had  no  knowledge,  actual  or  con- 
structive, of  the  defect,  and  were  out  of  posses- 
sion and  control?  ...  It  is  quite  certain  that 
the  plaintiff  in  this  case  was  bound  to  establish 
some  fault  of  omission  or  commission  on  the 
part  of  the  landlord  tending  to  the  injury;  and 
barely  showing  him  to  be  the  owner  is  not 
enough.  There  was  no  fault  of  commission. 
There  could  be  no  fault  of  omission  unless  the 
landlord  was  bound  to  repair  the  defect,  had 
actual  or  constructive  notice  of  its  existence,  or 
was  bound  at  his  peril  to  discover  and  to  re- 
move it." 

In  Walsh  v.  Mead,  8  Hun,  887,  Daniels,  J., 
said:  "  The  erection  and  maintenance  of  a  nui- 
sance is  a  wrong,  and  by  leasing  the  building 
affected  b^  it  to  another  person,  the  owner 
continues  it,  and  stipulates  for  the  enjoyment 
of  the  profit  from  it." 

In  1  Thompson  on  Negligence,  817,  the 
learned  author  has  conciselv  stated  the  law  of 
nuisance  in  harmony  with  all  these  cases. 

Now  within  these  authorities,  what  ground 
is  there  for  imposing  liability  upon  these  de- 
fendants for  this  nuisance?  They  did  not  cre- 
ate it,  and  had  no  connection  whatever  with 
those  who  did  create  it.  They  were  not  bound 
by  the  lease  to  repair  Uie  pier.  They  did  not 
demise  the  pier  with  the  nuisance  thereon,  and 
they  had  no  notice,  actual  or  presumptive,  of 
the  existence  of  the  nuisance.  None  of  the 
grounds  of  liabilitjr  exist  whidi  are  mentioned 
by  Ju^e  Folger,  in  Clancy  v.  Byrne.  They 
were  simply  entitled  to  the  rent;  it  is  not  even 

g roved  that  they  actually  received  any.  But  it 
as  never  been  held  in  any  case  that  the  receipt 
of  rent  imposes  responsibility  upon  a  landlord 
for  a  nuisance  for  which  he  is  not  otherwise 
responsible.  Landlords  always  are  entitled  to 
rent,  and  if  the  mere  receipt  of  rent  would  make 
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them  respoDsible  for  a  Duisance  upon  the  de- 
mised premises,  then  thej  would  always  be  re- 
cpoDsible,  irrespectiye  of  other  circumstances 
which  haye  always  been  deemed  necessary  to 
create  the  responsibility. 

The  fact  that  the  defendants,  under  the  lease, 
had  the  right  to  go  upon  the  pier  and  make  re- 
pairs, if  the^  should  see  fit  to  do  so,  is  wholly 
immaterial  m  this  case.  Even  when  an  owner 
demises  premises  and  covenants  to  repair,  the 
•covenant  cannot  inure  directly  to  the  benefit  of 
a  third  person  not  a  imrty  tbereto.  But  in  such 
case  the  third  person  injured,  because,  for  want 
of  repairs,  the  demised  premises  have  become  a 
nuisance,  has  a  cause  of  action  primarily 
against  the  tenant.  But  because  the  tenant  in 
case  of  a  recovery  a^inst  him  could  sue  his 
landlord  for  indemnity  upon  the  covenant,  to 
prevent  circuity  of  action,  the  person  inlured 
may  bring  his  action  against  the  landlora,  not 
because  the  landlord  owed  him  any  dutv  to  re- 
pair, but  because  he  owed  that  duty  to  his  ten- 
ant. It  would  have  been  wholly  immaterial  if 
these  defendants,  owners  of  the  pier,  had  let  it 
without  reserving  any  right  to  go  upon  it  for 
repairs,  and  even  if  they  could  not  have  gone 
«pon  it  for  repairs  without  being  trespassers. 
FWi  V.  Dodge,  4  Denio,  311;  Swards  v.  Edgar, 
-tvpra. 

There  is  no  case  which  holds  that  whether  the 
landlord  can  or  cannot  ^o  upon  the  demised 
premises  to  make  repairs  is  a  material  circum- 
-stance  affecting  his  liability  for  a  nuisance  ex- 
isting thereon.  It  was  held  in  Clancy  v.  Byrne, 
•supra,  that  a  lessee  who  has  covenanted  with 
his  landlord  to  repair  is  not  responsible  to  a 
-stran^r  for  a  nuisance  upon  the  demised 
premises  while  in  the  possession  of  a  sub-tenant 
to  whom  he  had  let  them.  As  he  had  made  no 
covenant  to  repair  with  his  tenant,  and  was  not 
bound  to  indemnify  him,  the  person  injured 
could  not  maintain  an  at^tion  against  him  al- 
though he  had  covenanted  with  his  landlord  to 
rei)air.  Here  according  to  the  law  oi  that  case 
if  these  owners  had  even  been  under  a  covenant 
with  their  predecessors  in  the  title,  or  with  any 
other  person  but  Phelon,  to  keep  this  pier  in 
Tepair,  their  breach  of  the  covenant  and  failure 
to  discbaree  their  duty  to  their  covenantee 
would  not  nave  made  them  liable  for  the  death 
-of  the  child;  and  with  much  less  reason  can 
such  a  liability  spring  from  a  mere  stipulation 
in  a  lease  made  by  one  for  whose  acts  they  are 
in  no  way  responsible  which  merely  put  it  in 
their  i)ower  to  make  the  repairs.  In  cases 
where  it  is  said  that  a  landlord  bound  to  make 
repairs  upon  demised  premises  is  responsible 
for  a  nuisance  thereon,  the  obligation  to  make 
the  repairs  was  one  existing  between  him  and 
the  tenant.  Busaell  v.  Shmton,  2  Gale  &  D. 
573. 

The  whole  argument  on  this  point  is  summed 
up  in  the  statement  that,  as  there  was  here  no 
breach  by  the  defendants  of  any  dut^  due  from 
them  to  the  tenant,  the  stipulations  in  the  lease 
do  not  concern  a  stranger  thereto. 

There  Is  no  authority  from  the  reported  de- 
dsions  or  from  the  text  books  which  imposes 
upon  the  landlord,  not  otherwise  liable  for  a 
nuisance  upon  demised  premises,  the  duty  of 
active  vigilance  to  ascertain  their  condition.  A 
landlord  has  never  been  held  responsible  for  a 
nuisance  because  he  did  not  himself  obtain  no- 
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tice  of  its  existence.  But  it  has  alwavs  been 
held  to  be  the  duty  of  any  person  seeking  to 
enforce  the  landlord's  responsibility  for  a  nui- 
sance to  show  that  he  had  such  notice. 

There  are  two  cases,  to  which  I  have  not  jret 
referred,  which  are  so  like  this  in  all  material 
particulars  that  they  ought  to  be  received  as 
conclusive  authority  for  the  defense  of  this 
action. 

In  Wcram  v.  Nobie,  41  Hun,  898,  a  case  en- 
tirely similar  to  this,  the  action  was  brought  to 
recover  damages  for  an  injury  sustained  in 
consequence  of  a  defective  coal  hole;  and  it 
api>eared  that  the  defendant  became  the  owner 
of  the  premises  in  September,  1883,  subject  to 
a  lease  to  a  tenant,  expiring  May  1,  1884,  which 
required  the  tenant  to  make  all  repairs;  that  the 
coal  hole  was  then  in  the  sidewalk,  but  it  had 
not  been  constructed  by  the  defendant,  nor  did 
be  have  any  notice  or  knowledge  of  its  defective 
condition,  although  the  tenant  had  noticed  the 
depression  in  the  stone  about  a  year  previous  to 
the  accident;  and  it  was  held  that  Uie  defend- 
ant could  not,  in  the  absence  of  any  evidence  to 
show  that  he  was  responsible  for  the  condition 
of  the  coal  hole  or  haid  knowledge  of  its  defect- 
ive condition,  be  held  liable  for  the  injury  sus- 
tained by  the  plaintiff.  The  judge  writing  the 
opinion  said:  "We  find  no  special  decision 
and  no  principle  enunciated  in  any  elementary 
work  that  will  furnish  a  basis  for  a  recovery 
against  the  defendant  in  this  action.  He  did 
not  construct  the  work  that  became  a  nuisance, 
and  he  did  not  continue  it  in  any  legal  sense." 
There,  as  here,  the  defendant  became  the  owner 
subject  to  a  lease,  and  the  nuisance  existed  at 
the  time  he  became  such  owner,  audit  was  held 
that  he  could  not  be  made  liable  for  the  acci- 
dent without  proof  of  notice  to  him  of  the  ex- 
istence of  the  nuisance. 

In  Conhoeton  Stone  Boad  v.  Buffalo,  iT.  T.  db 
E.  U.  Co,  51  N.  Y.  573,  the  action  was  brought 
to  recover  damages  for  injuries,  to  the  plaintiff's 
roadbed,  caused  by  the  same  being  washed  and 
flooded  in  the  years  1864  and  1865,  by  reason 
of  an  embankment  and  bridge  built  over  a  creek 
bv  a  prior  owner  of  defendant's  road  in  1851  or 
1 852.  The  defendant  became  the  owner  of  the 
embankment,  bridge  and  of  its  road  by  pur- 
chase at  a  foreclosure  sale  in  1857,  and  in  Feb- 
ruary, 1863,  it  leased  its  road,  including  the 
embankment  and  bridge,  to  the  Erie  Railway 
Company,  which  took  possession  of  the  road 
and  had  possession  under  its  lease  at  the  time 
of  the  damage  complained  of  by  the  plaintiff; 
and  the  general  rule  was  affirmed  that  in  order 
to  maintain  an  action  for  damages'  resulting 
from  a  nuisance  upon  defendant's  land  where 
such  nuisance  was  erected  by  a  prior  owner 
before  conveyance  to  defendant,  it  is  necessary 
to  i^ow  that  before  the  commencement  of  the 
action  he  had  notice  or  knowledge  of  the  exist- 
ence of  Uie  nuisance,  but  that  it  is  not  necessary 
to  prove  a  request  to  abate  it.  Judge  Lott, 
writing  the  opinion,  said:  "Where  persons 
succeeding  to  the  ownership  of  land  on  which 
a  nuisance  had  previously  been  erected  have 
been  held  liable  Tor  damages  resulting  from  its 
subsequent  continuance,  it  appeared  either  that 
it  was  after  notice  of  its  existence  or  that  the 
question  of  such  notice  had  not  been  raised  at 
the  trial."  That  case  is  a  most  emphatic  au- 
thority for  the  defendants  here .    There  the  de- 
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fendant  became  the  owDer  of  the  premises  with 
the  Duisance  existing  thereon,  and  actually 
leased  them  in  the  same  condition  to  another 
company  which  was  in  possession  at  the  time 
of  the  damage  complained  of;  and  yet  in  the 
absence  of  proof  that  the  defendant  had  notice 
of  the  nuisance  it  was  held  not  to  be  liable  for 
damages  caused  thereby. 

It  is  frequently  said  that  a  landlord  who  has 
demised  premises  with  a  nuisance  thereon  con- 
tinues liable  for  the  nuisance  although  he  did 
not  create  it,  because  it  was  a  misfeasance  to 
demise  them  in  that  condition.  But  it  will  be 
found  that  all  or  nearly  all  the  cases  in  which 
this  has  been  said  are  cases  in  which  at  the 
time  of  the  demise  the  landlord  had  notice  of 
the  nuisance.  In  the  case  last  cited  the  de- 
fendant demised  the  premises  with  the  nui- 
sance thereon,  and  yet  it  was  held  not  to  be 
liable  because  there  was  no  proof  of  notice. 

I  will  now  notice  the  principal  cases  which 
are  supposed  to  be  in  conflict  with  some  of  the 
views  I  have  expressed  and  with  the  conclu- 
fiion  I  have  reached. 

In  Brown  v.  Cayuga  A  8.  R,  Go.  12  N.  Y. 
486,  the  predecessor  of  the  defendant  had  con- 
structed its  road  across  a  stream  of  water  in 
such  a  manner  as  to  cause  the  stream  to  over- 
flow and  damage  the  lands  of  the  plaintiff. 
Upon  the  trial  the  defendant  insisted  that  inas- 
much as  it  had  no  agency  in  building  the  ob- 
struction in  the  stream  or  in  making  the  exca- 
vation through  the  bank, but  that  had  been  done 
by  the  old  company,  it  was  not  liable,  and  upon 
this  ground  it  moved  for  a  nonsuit,  which  was 
denied.  Upon  the  appeal  it  was  held  that  the 
defendant  could  not  have  the  benefit  of  the 
point  that  there  had  been  no  request  to  abate 
the  nuisance  because  it  was  in  no  way  taken  at 
the  trial;  and  hence  the  case  was  treated  as  if 
the  request  had  actually  been  made  and  proven. 
The  point  decided  as  stated  in  the  head  note 
is  that  **  the  successor  to  the  title  and  posses- 
sion of  property  who  omits  to  abate  a  nuisance 
erected  thereon  by  another,  after  notice  to  so 
do,  is  liable  for  the'damage  caused  by  its  contin- 
uance. "  Judge  Denio,  writing  one  of  the  opin- 
ions, held  that  an  action  on  the  case  will  lie 
against  one  who  continues  a  nuisance  by  which 
damage  is  occasioned  to  the  plaintiff  without 
notice  first  given  to  remove  it.  He  cited  no  au- 
thority sustaining  his  views,  but  cited  authori- 
ties in  conflict  with  them,  holding  that  thev 
were  not  binding  upon  the  court.  But  it  is 
expressly  stated  that  the  court  did  not  pass  up- 
on the  question  whether  the  defendant  was  lia- 
ble without  notice  to  remove  the  obstruction 
and  restore  the  bank  of  the  stream;  and  the 
views  of  Judge  Denio,  besides  having  the  sup- 
port of  no  authority  in  this  country  or  England, 
were  distinctly  repudiated  in  GonhocUm  8tone 
Road  V.  Buffalo,  N.  Y,  <&  E,  B.  Co.  supra. 

In  McCarthy  v.  Syracuse,  46  N.  Y.  194,  dam- 
age was  caused  by  a  defective  city  sewer  which 
it  was  the  dutv  of  the  city  to  keep  in  repair, 
and  it  was  held  liable  for  the  damage  without 
notice  of  the  defect  in  the  sewer,  because  it 
had  omitted  to  discharge  that  duty.  That  case 
bears  no  analogy  to  this. 

In  Irvine  Y.  Wood,  51  N.  Y.  224,  the  action 
was  against  lessor  and  lessee  to  recover  for  in- 
juries sustained  by  the  plaintiff  from  a  defect- 
ive coal  hole  in  the  street.    The  plaintiff  re- 
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covei'ed  against  both  defendants,  and  both 
appealed,  but  the  lessor  abandoned  his  appeal, 
and  the  case  was  argued  only  on  behalf  of  the 
lessee,  who  had  maintained  and  used  the  coal 
hole  in  its  defective  condition,  and  it  was  held 
that  he  was  liable.  The  main  litigation  at  the 
trial  was  as  to  the  liability  of  the  lessee,  which 
rested  upon  plain  principles  of  law;  and  the 
case  is  authority  only  as  to  such  liabilitv.  No 
point  or  claim  was  made  at  the  trial  that  the 
landlord  had  no  notice  of  the  defective  condi- 
tion of  the  coal  hole,  or  that  he  could  be  mado 
liable  for  the  accident  only  upon  proof  of  such 
notice,  and  no  such  point  was  before  the  court 
upon  the  appeal. 

In  Stoords  v.  Edgar,  supra,  as  stated  above^ 
the  action  was  against  the  landlord  who  de- 
mised the  pier  when  it  was  in  a  defective  and 
dangerous  condition;  and  the  case  is  a  valuable 
authority  for  the  views  I  have  expressed. 

In  Beck  v.  Carter,  68  N.  Y.  283,  and  Clifford 
V.  Dam,  81 N.  Y.  52,  the  actions  were  in  each 
case  against  the  defendant  who  had  himself 
created  the  nuisance.  While  in  Bellows  v. 
Sackett,  15  Barb.  96,  some  things  were  said  by 
the  Judge  writing  the  opinion  which  are  not. 
now  the  law,  the  case  was  properly  decided, 
because  there  the  defendant,  the  landlord,  erect- 
ed the  nuisance  and  demised  the  premises  with, 
the  nuisance  thereon. 

Bex  V.  Pedly,  1  Ad.  &  El.  822,  is  much  re- 
lied  upon  by  the  plaintiff  as  an  authority  in  his 
favor.  There  the  defendant  purchasea  prem- 
ises which  were  in  the  occupancy  of  tenants 
under  a  demise  for  short  periods  of  time  from 
the  prior  owner,  and  a  nuisance  arose  thereon 
after  the  purchase  and  after  the  defendant  be- 
gan to  receive  the  rents.  The  defendant,  the 
periods  being  short,  was  treated  as  having  re- 
let the  premises  to  the  'tenants  with  the  nui* 
sance  thereon,  and  it  was  held  that  he  thereby 
became  liable  for  the  nuisance;  and  upon  that 
ground  the  decision  can  stand  in  harmony  with 
all  the  cases  I  have  cited.  But  the  court 
seems  to  have  gone  further  and  affirmed  a  prop- 
osition, not  necessary  for  the  decision,  that 
such  a  reversioner  is  liable  to  be  indicted  for  the 
continuing  of  the  nuisance,  if  the  original  re- 
versioner would  have  been  liable,  though  the- 
purchaser  has  had  no  opportunity  of  putting  an 
end  to  the  tenant's  interest  or  abating  the  nui- 
sance. That  proposition  is  unsound,  and  as  to 
that  the  case  has  been  overruled  and  distinctly 
repudiated  in  England. 

In  Bic^  v.  Basterfleld,  4  C.  B.  784,  the  case 
of  Bez  V.  Pedly  was  largely  criticised,  and 
Cresswell,  J.,  writing  the  opinion,  said  of  it, 
that  "if  Bex  v.  Pedly  is  to  be  considered  as  a. 
case  in  which  the  defendant  was  held  because 
he  had  demised  the  buildings  where  the  nui- 
sance existed;  or  because  he  had  relet  them 
after  the  user  of  the  buildings  had  created  the 
nuisance,  or  because  he  had  undertaken  the 
cleansing,  and  had  not  performed  it,  we  think 
the  judgment  right,  and  that  it  does  not  mili- 
tate against  our  present  decision.  But  if  it  is  to 
he  taken  as  a  decision  that  a  landlord  is  respon- 
sible for  the  act  of  his  tenant  in  creating  a  nui- 
sance by  the  manner  in  which  he  uses  the 
premises  demised,  we  think  it  goes  beyond  the 
principles  to  be  found  in  any  previously  decid- 
ed cases,  and  we  cannot  assent  to  it." 

In  Todd  V.  Flight,  supra.  Rex  v.  Pedly  was- 
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cited  as  holding  that  if  the  defendant  demised 
the  privy  either  >vhen  it  had  become  a  nui- 
sance, or  if  he  had  the  duty  of  cleansing  it  af- 
ter it  became  a  nuisance,  he  might  be  indicted 
for  the  nuisance. 

In  Emsell  v.  Shenton,  9upra,  it  was  said  by 
Lord  Oh,  J,  Denman,  in  reference  to  Hex  v. 
Pedly,  that  **  it  waa  an  indictment  against  the 
owners  of  houses  and  privies  which  had  been 
built  for  the  very  purpose  of  being  so  used  as 
to  create  a  nuisance  unless  the  owner  took  ef- 
fectual means  to  prevent  it.  These  means  not 
having  been  adopted,  the  owner  who  received 
rents  for  both  was  held  liable  for  the  public 
nuisance." 

In  the  case  of  Qandy  v.  Jubber,  5  Best  &  S. 
78,  the  owner  of  premises  attached  to  which 
was  an  area  let  the  same  to  a  tenant  from  year 
to  year  and  died,  having  devised  the  propertv, 
with  an  iron  grating  over  the  area  improperly 
constructed  and  out  of  repair  so  as  to  amount 
to  a  nuisance,  to  the  defendant, who,  having  no 
notice  of  the  nuisance,  suffered  the  tenant  to  re- 
main in  occupation  of  the  premises  upon  the 
same  terms  as  before,  receiving  rent;  and  it 
was  held  that  he  was  liable  for  damage  caused 
by  the  nuisance,  on  the  ground  that  be  had  re- 
let the  premises  with  the  nuisance  thereon. 
That  case  is  in  no  way  an  authority  for  the 
plaintiff;  but  by  implication  the  point  decided 
strongly  favors  the  contention  of  the  defend- 
ants. It  is  clear  that  the  court  was  of  the  opin- 
ion that  tbe  defendant  would  not  have  been 
liable  but  for  the  fact  that  he  had  let  the  prem- 
ises with  the  nuisance  thereon.  That  case 
went  by  appeal  to  the  exchequer  chamber,  and 
is  again  reported  in  the  same  volume,  at  page 
485;  and  it  was  there  strenuously  contended  on 
behalf  of  the  defendant  that  he  was  not  liable 
because  he  could  not  be  treated  as  having  de- 
mised the  premises  with  the  nuisance  thereon, 
and  because  he  had  no  notice  of  the  nuisance. 
The  court  took  the  case  under  consideration  and 
finally  recommended  the  plaintiff  to  accept  a 
iitetpro€eft9U9 — substantially  a  final  stay  of  pro- 
ceedings— and  the  plaintiff  accepted  it,  evident- 
Iv  induced  so  to  do  because  of  information  that 
the  judgment  would  go  against  him.  In  the 
course  of  the  argument  in  the  exchequer 
chamber,  ClUtfJvsiiee  Earle  said  of  the  land- 
lord's liability:  "If  he  lets  the  premises  with  a 
nuisance,  all  parties  agree  that  he  is  responsi- 
ble." The  reasons  why  the  exchequer  chamber 
recommended  that  the  plaintiff  should  accept 
a  itet  procerus  do  not  appear  in  the  report 
But  in  9  Best  &  S .  15,  there  is  what  purports 
to  be  the  undelivered  opinion  of  the  court  in 
that  case,  showing  that  the  court  had  unan- 
imously come  to  the  conclusion  to  reverse  ^e 
judgment  of  the  Queen's  Bench,  and  in  the 
opinion  the  case  of  Bex  v.  Pedly  was  again  crit- 
icised, explained  and  limited  as  in  prior  cases. 
One  question  in  the  case  was  whether  a  land- 
lord who  has  the  power  to  determine  a  tenancy 
from  year  tb  year  by  giving  notice,  and  who 
does  not  exercise  it,  is  to  be  held  as  thereby  re- 
letting tbe  premises. 

In  the  opinion  published  in  9  Best  &  S.  the 
ground  on  which  the  exchequer  chamber  dif- 
fered from  that  of  the  Queen's  Bench  distinctly 
appears  as  follows:  "We  agree  that  to  bring 
liability  home  to  the  owner,  the  premises  being 
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let,  the  nuisance  must  be  one  which  was  in  its 
very  essence  and  nature  a  nuisance  at  tbe  time 
of  the  letting,  and  not  something  which  was 
capable  of  bemg  thereafter  rendered  a  nuisance 
by  the  tenant,  and  that  it  is  a  sound  principle  of 
law  that  the  owner  of  property  receiving  rent 
should  be  liable  for  a  nuisance  existing  on  his 
premises  at  the  date  of  the  demise;  but  that 
wherein  we  differ  is  that  a  landlord  from  year 
to  year  having  the  power  to  give  the  ordinary 
notice  to  quit,  and  not  giving  it,  is  thereby  to 
be  held  as  reletting  the  premises,  and  that  such 
failing  to  give  notice  is  equivalent  to  a  rele^ 
ting.'^ 

That  case  then  is  an  authority  that,  upon 
such  facts  as  we  have  here,  devisees  of  premises 
under  a  lease  for  a  term  with  no  power  in  the 
devisees  to  terminate  the  lease  during  the  term, 
such  devisees  are  not  liable,  although  thev  re- 
ceived rent,  for  a  nuisance  which  they  did  not 
cause,  create  or  authorize. 

In  Salmon  v.  Bensiey,  Ryan  &  M.  189,  a  nisi 
prius  case  of  very  doubtful  authority,  it  was^ 
held  that  a  notice  to  remove  the  nuisance  left 
at  the  premises  is  evidence  against  a  subsequent 
occupier.  That  case  has  no  bearing  upon  this 
because  tbe  defendants  were  not  subsequent 
occupiers;  they  never  occupied,  and  did  not 
continue  the  nuisance.  The  pier  remained  in 
the  occupancy  of  Phelon.  Besides  there  is  no 
question  of  notice  in  this  case,  as  the  court 
held,  as  matter  of  law,  that  the  defendants  were 
responsible  if  the  nuisance  existed  at  the  time 
of  tiie  demise  to  Phelon. 

In  Wood's  Landlord  and  Tenant,  618,  the 
author  says:  "When  a  nuisance  results  from 
such  want  of  repair,  and  there  is  no  covenant 
to  repair  on  the  part  of  either  landlord  or  tenant, 
an  action  may  be  maintained  against  either  of 
them  therefor."  But  he  was  speaking  of  re- 
pairs which  the  landlord  was  bound  by  some 
law  to  make.  But  there  is  no  general  law  and 
no  rule  of  law  which  imposes  upon  the  land- 
lord the  duty  to  make  repairs  upon  premises  in 
the  occupancy  of  his  tenant.  At  page  917  the 
learned  author  states  the  proper  rule  in  har- 
mony with  all  I  have  saia.  There  he  says: 
"The  landlord's  right  of  possession  bein^  sus- 
pended during  the  term,  it  follows  that  his  lia- 
bilities in  respect  to  the  possession  are  also  sus- 
pended in  respect  to  such  matters  or  defects  in 
the  premises  as  existed  when  the  premises  were 
let  arising  from  the  manner  of  use  or  defective 
construction.  If  a  nuisance  existed  upon  the 
premises  at  the  time  of  the  demise,  the  landlord, 
as  well  as  the  tenant,  is  liable  for  the  damagea 
resulting  therefrom,  although  it  onljf  becomea 
a  nuisance  by  the  act  of  the  tenant  m  using  it 
for  ordinary  purposes.  And  if  the  tenant 
creates  a  nuisance  upon  the  premises  during 
the  term  bv  an  unusual  or  extraordinary  use 
thereof,  although  the  landlord  cannot  be  made 
chargeable  for  the  consequences  in  the  first  in- 
stance, yet  if  he  subsequently  renews  the  lease 
with  tbe  nuisance  thereon,  he  becomes  charge- 
able therefor  the  same  as  though  the  nuisance 
had  existed  at  the  time  of  the  original  demise; 
and  when  a  person  is  in  possession  as  a  tenant 
from  year  to  year,  each  vear  is  treated  as  a  re- 
letting, so  that  the  landlord  becomes  charge- 
able for  a  nuisance  created  by  the  tenant  during 
a  previous  year  which  is  in  existence  at  tha 
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commencement  of  the  new  year."  And  there  is 
more  to  the  same  effect,  as  there  is  also  in 
Wood's  Law  of  Nuisance,  78,  141. 

If  Phelon  had  been  the  mere  servant  or  agent 
of  the  defendants,  and  had  caused  or  permitted 
this  or  any  other  nuisance  upon  the  pier,  then 
the  defendants  would  have  been  responsible  for 
it,  and  the  cases  of  Clark  v.  Fry,  8  Ohio  St. 
358,  and  Ellis  v.  Sheffield  Oaa  Cons.  Co.  2  El. 
^  Bl.  767,  would  have  been  in  point. 

It  is  said  that  many  of  the  cases  I  have  cited 
were  nuisances  created  by  damming,  obstruct- 
ing, polluting  and  diverting  streams,  and  that 
they  are  not  therefore  applicable.  Why  are 
they  not  applicable  ?  They  were  all  decided  by 
the  application  of  the  general  law  of  nuisance, 
and  it  has  never  been  suggested  fn  any  case  that 
there  is  any  law  of  nuisance  peculiar  to  such 
cases,  and  that  they  are  not  to  be  governed  by 
the  same  rules  that  apply  to  other  nuisances. 
They  announce  general  rules  in  terms  applica- 
ble to  all  cases  of  nuisance. 

If  it  is  at  all  material,  it  is  a  mistake  to  as- 
sume that  the  children  of  Mrs.  De  Dion  first 
became  owners  of  this  pier  upon  the  death  of 
their  mother.  Under  the  will  of  their  grand- 
father, John  Gardner,  they  had  vested  remain- 
ders therein  long  before  the  death  of  their 
mother,  and  Ion?  before  the  pier  was  out  of  re- 
pair. They  took  no  new  title  upon  the  death 
-of  their  mother.  The  estate  which  was  before 
in  them  was  simply  enlarged  by  the  disappear- 
ance of  the  preceaent  estate.  "Were  they  bound 
in  some  way  to  devest  themselves  of  the  estate 
which  they  had  long  bad  in  order  to  escape  re- 
«ponsibility  for  a  nuisance  which' they  had  not 
created  or  authorized?  Or  if  they  did  not  or 
could  not  do  that,  were  they  bound  to  go  upon 
the  pier  and  possibly  expend  in  repairs  more 
than  the  entire  income  therefrom  to  escape  re- 
sponsibility for  the  nuisance?  And  were  they 
bound  to  do  this  at  the  peril  of  great  damages, 
without  notice  of  the  nuisance,  while  the  pier 
was  in  the  possession  of  a  tenant  who  had  hired 
it  from  a  stranger  to  them  at  a  small  rent  because 
it  was  out  of  repair,  and  who  was  under  a  duty 
to  the  public  to  keep  it  safe  and  in  repair?  If 
the  children  of  Mrs.  De  Dion  had,  upon  the 
death  of  their  mother,  demised  this  pier  with- 
out any  covenant  to  repair,  and  it  had  become 
out  of  repair  and  a  nuisance  during  the  term  of 
the  demise,  they  would  not  have  l^n  responsi- 
"ble  for  the  nuisance;  and  why  should  a  greater 
responsibility  be  cast  upon  them  because  Uie 
pier  came  to  them  subject  to  the  demise? 
What  have  they  done  to  incur  the  responsi- 
bility? If  they  had  demised  the  pier  knowing 
it  was  out  of  repair,  they  would  have  been 
guUty  of  continuing  the  nuisance,  and  upon 
that  ground  would  have  been  responsible  for 
it.  But  they  have  done  nothing.  They  neither 
created,  authorized  nor  continued  the  nuisance, 
and  they  were  not  bound  by  contract  or  the  law 
to  discharge  a  duty  which  rested  upon  the 
tenant. 

I  am  confident  that  a  holding  that  the  de- 
fendants are  liable  to  the  plaintifiEs  for  the  con- 
sequences of  this  nuisance  would  be  a  departure 
from  the  law  of  nuisance  as  universally  ap- 
proved in  the  books. 

I  have  not  thus  far  alluded  to  the  claim  of 
the  defendants,  that  they  may  find  protection 
in  the  fact  that  a  receiver  had  been  appointed 
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of  the  rents.  It  is  not  necessary  to  determine 
whether  that  fact  furnishes  them  an  independ- 
ent defense.  The  pier  and  other  property  came 
to  them  as  tenants  in  common.  One  was  a 
lunatic,  and  a  partition  on  that  account  became 
important,  if  not  necessary.  An  action  was 
commenced  by  one  tenant  in  common  against 
the  other  two,  and  a  receiver  was  appointed  to 
take  the  rents  which  accrued  after  the  death  of 
their  mother.  The  receiver  thus  appointed 
was  not  their  agent.  If  he  had  created  any 
nuisance  or  done  any  other  wrong,  they  would 
not  have  been  responsible  for  it.  He  was  the 
agent  and  officer  of  the  court,  bound  to  obey 
its  directions,  and  subject  to  its  control.  It 
ordered  him  to  take  and  retain  sufficient  of  the 
rents,  otherwise  payable  to  the  defendants,  to 
make  necessaxy  repairs.  Under  such  circum- 
stances, with  a  tenant  bound  to  make  Uie  re- 
pairs, and  a  receiver  also  bound  to  make  them, 
could  the  owners,  one  a  lunatic  and  the  other 
two  residing  in  Europe,  without  any  notice  of 
the  nuisance,  be  chargeid  with  any  responsibil- 
ity therefor  on  the  theory  of  fault  or  dslictum 
on  their  part? 

The  principles  here  involved  are  very  impor- 
tant, and  I  have  deemed  a  pretty  thorough  ex- 
amination of  this  case  quite  proper.  My  con- 
clusion is  that  this  action,  upon  the  facts  now 
appearing,  cannot  be  maintained,  and  that  ihs 
judgment  should  he  reversed,  and  a  new  trial 
granted. 

Andrews*  Finch  and  Peckham*  JcTl, con- 
cur. 

Danforth,  Jl,  dissenting: 

I  cannot  concur  in  the  judgment  about  to  be 
pronounced  in  this  case.  It  appears  that  on 
the  8th  of  October,  1882,  the  plaintiffs  intes- 
tate, while  lawfully  upon  the  easterly  half  of 
the  pier  or  wharf  known  as  No.  54.  in  the  City 
of  New  York,  fell  through  its  flooring  into  the 
East  River  and  was  drowned.  The  pminliff  as 
administrator  brought  this  action  for  damages 
to  the  next  of  kin  on  account  of  his  death. 
Issue  was  joined  by  the  defendants  and  brought 
to  trial  before  a  jury.  At  the  close  of  the  plain- 
tiff's case  it  appeared  from  admissions  in  the  an- 
swer that  the  defendants  were  owners  of  that 
part  of  the  pier  where  the  accident  happened, 
and  by  evidence  that  it  was  in  a  defective  con- 
dition in  1879,  and  thenceforward  until  it  ^ve 
way,  and  the  jury  also  found  upon  sufficient 
evidence  that  the  intestate  did  not  by  any  neg- 
ligence on  his  part  contribute  to  the  injury. 
Upon  that  state  of  the  case  the  defendants  were 
clearly  liable  upon  the  principle  of  the  maxim 
**sic  utere  tuo  ut  alienum  turn  Usdas."  There 
was  no  error,  therefore,  in  denying  their  mo- 
tion for  a  dismissal  of  the  complaint  and  the 
exception  thereto  was  without  merit 

It  is  claimed,  however,  by  the  appellants 
that  their  relation  to  the  property  was  so  con- 
trolled by  circumstances  afterwards  disclosed 
by  way  of  defense  as  to  relieve  them  from 
liability.  At  the  close  of  the  plaintiff's  case 
the  de^ndants  went  into  evidence,  and  not  con- 
troverting the  ownership  of  the  pier,  its  condi- 
tion, or  the  plaintiff's  injury,  they  showed  that 
James  Gardner,  being  the  former  owner  of  tjhe 
pier,  devised  it  with  other  property  in  fee^  to 
certain  persons  in  trust  that  they  should  during 
the  lives  of  the  testator's  children,  **in  thefirst 
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place  out  of  the  rents,  issues  and  profits  there- 
of," uphold,  support,  amend  and  repair  *'lhe 
same  with  all  needful  and  necessary  amend- 
ments, repairs  and  alterations/'  and  next,  dis- 
tribute the  residue  among  his  children  and  after 
their  death  among  their  issue,  to  whom  was  also 
deyised  in  fee  the  remainder;  that  the  estate  was 
subsequently  divided  and  the  pier  in  question, 
among  other  pieces  of  r^  estate, ''fell  to  Jane, 
the  testator's  daughter,  and  her  issue,  viz.:  Mrs. 
Button  and  Mrs.  Steele,  the  defendants  herein — 
the  original  trustees  having  died.  McCarty 
was  appointed  by  the  court  trustee.  In  their 
place,  OT  *'that  portion  of  the  property  which 
fell  to  Jane  and  her  heirs,  and  he,  as  such  trus- 
tee, on  the  Ist  of  May,  1880,  executed  to  one 
Phelon  a  lease  for  that  part  of  the  pier  already 
referred  to,  for  the  term  of  five  years  at  an  annual 
rent  of  $750  for  three  years,  and  $850  for  the 
other  two  years,  but  reserving  to  "the  party  of 
the  first  part  (the  lessor),  or  his  agent,  the  right 
to  enter  the  premises  for  the  purpose  of  mak- 
ing repairs,  if  he  should  see  fit  to  make  them." 
''But, '  it  continued,  "the  party  of  the  first  part 
shall  not  be  obliged  to  repair  the  premises;" 
and  by  its  terms  the  lessor  was  to  be  exempt 
from  all  liability  to  the  tenant  by  reason  of 
their  non-repair,  either  then  or  in  the  future, 
and  no  obli^tion  was  imposed  upon  the  tenant 
to  keep  them  in  order  or  in  repair.  McCarty 
continued  to  act  as  trustee  until  the  death  of 
*  Jane,  the  surviving  daughter  of  the  testator, 
which  took  place  May  22,  1881,  whereupon 
suit  was  at  once  commenced  bv  Mrs.  Steele  for 
partition  of  the  premises  which  had  been  set 
apart  to  her  mother  and  her  issue,  and  in  that 
action  an  order  was  made  July  29,  1881,  by 
which  one  Brown  was  appointed  receiver  "of 
the  rents,  issues  and  profits  that  have  accrued 
since  May  1, 1881,  of  the  lauds  and  premises 
described  in  the  complaint  in  that  action  and 
which  were  set  apart  to  Jane  De  Dion,  deceased, 
in  severalty  and  her  issue."  Upon  these  facts, 
the  learned  counsel  asked  the  court  to  direct  a 
verdict  for  the  defendants  on  the  grounds: 

•  'First.  Because  this  property  was  leased  by 
Thomas  McCarty,  trustee,  on  the  1st  day  of 
May.  1880,  for  'Rve  years,  and  that  the  trustee 
then  held  the  legal  title  to  the  property;  that 
Jane  De  Dion,  the  life  tenant,  was  living  until 
May,  1881,  a  year  and  one  month  after  the 
lease  was  made,  and  the  defendant  owners  took 
the  pier  at  that  time,  subject  to  the  lease,  and 
«t  no  time  have  had  any  notice  of  the  defect- 
ive condition  of  the  pier. 

"Second.  That  the  defendant  owners  can- 
not be  charged  with  the  condition  of  the  pier 
at  the  time  of  the  accident,  because  at  that 
time  it  was  leased  to  the  defendant  Phelon,  and 
it  was  his  duty  to  repair  it;  and  in  the  absence 
of  notice  of  the  defective  condition  of  the  pier 
to  the  defendant  owners,  the  duty  to  repair,  on 
their  part,  never  arose. 

"Third.  Because  the  defendant  ownei*s  did 
not  become  owners  of  the  pier  until  after  the 
death  of  the  life  tenant,  m  May,  1881,  and 
took  it  at  that  time,  subject  to  a  lease  to  run 
for  ^Ye  vears  from  May  1,  1880,  to  May  1, 
1885,  ana  there  is  no  proof  in  the  case  that 
they  had  any  knowledge  or  notice  of  the  defect- 
ive condition  of  the  pier." 

The  motion  was  denied.  The  defendants 
then  called  Brown,  the  receiver,  and  proved 
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that  he  had  acted  as  such,  as  to  the  rents,  until 
June,  1887;  that  at  the  time  of  his  appointment, 
and  for  some  time  after,  McCarty  was  insane; 
that  Mrs.  Button  resided  in  France  and  Mrs. 
Steele  in  England;  that  Phelon  occupied  the 
full  term  of  his  lease.  They  also  proved  an  or- 
der of  the  court  made  on  the  6th  of  November, 
1881,  upon  the  petition  of  Mrs.  Steele  and  Mrs. 
Hutton,  by  which  the  receiver  was  directed' to 
reserve  out  of  the  receipts  by  him  as  such  re- 
ceiver, and  set  apart  quarterly  and  each  and 
every  quarter,  a  specified  sum  "to  be  applied 
by  him  to  the  payment  of  the  taxes,  insurance, 
necessary  repairs,  Croton-water  tax  and  other 
incidental  necessary  expenses,  commissions, 
etc.  And  that  he  pay  the  remainder  of  such 
receipts  each  and  every  quarter,  as  the  same 
shall  accrue,  to  Rosalie  M.  Steele,  or  her  attor- 
ney in  fact,  and  to  Henrietta  Hutton  or  her  at- 
torney in  fact,  and  Fanny  McCarty,  as  com- 
mittee for  Thomas  McCarty,  in  equal  propor- 
tions." 

It  was  then  proven  by  defendants  that  on  the 
4th  of  October,  1884,  the  plaintiff  in  this  case 
applied  to  the  court  for  leave  to  sue  Brown, 
the  receiver,  upon  the  cause  set  out  in  the  com- 
plaint in  this  action,  and  that  the  motion  was 
denied.  The  defendants'  counsel  thereupon 
renewed  his  motion  that  the  court  direct  a  ver 
diet  for  the  defendants  on  the  further  ground 
that  "at  the  time  the  accident  happen^  there 
was  a  receiver  in  control  of  the  property,  ap- 
pointed by  the  court,  collecting  the  rents, 
issues  and  profits,  and  that  under  the  order  of 
the  court  he  had  been  directed  to  make  neces- 
sary repairs  to  the  premises."  The  learned 
trial  judge  declined  to  do  so,  •  and  his  rulines 
have  been  sustained  bv  the  general  term.  We 
agree  with  that  court  in  the  conclusion  that  no 
error  was  committed  bv  the  trial  judge. 

It  is  obvious  that  the  supposed  exemption 
from  liability  so  far  as  the  condition  at  the 
premises  and  the  relations  created  by  the  devise 
and  lease  are  concerned  was  at  the  trial  put  by 
the  defendants'  counsel  upon  the  absence  of 
notice  to  the  defendants  of  the  defective  condi- 
tion of  the  pier.  The  lack  of  that  notice  or 
knowledge  forms  the  ground  of  the  first  three 
propositions  submittea  to  the  trial  judge,  and 
that  point  Is  now  presented  withgreat  earnest- 
ness in  support  of  this  appeal.  Ttie  validity  of 
the  lease  is  assumed  by  both  parties.  It  de- 
rives its  eflBcacy  from  the  devisor  (Grsason  ▼, 
Keteltas,  17  N.  Y.  491),  and  as  he  created  the 
power  to  execute,  the  lease  must  be  construed 
as  emanating  from  him;  it  would  otherwise  be 
without  force  or  authority.  In  contemplation 
of  law,  therefore,  so  far  as  the  lease  follows 
the  power,  the  devisor  is  to  be  regarded  as  the 
lessor  and  the  estate  of  the  lessee  as  having 
precedence  over  other  estates  or  interests  cre- 
ated by  the  testator  (hhervMod  v.  Oldknaw,  8 
Maule  &  S.  882),  and  the  rent  payable  to  the 
trustee  so  long  as  his  estate  continued  and  after 
that  to  such  other  person  as  by  the  terms  of 
the  will  should  be  entitled  to  it,  viz.:  issue  of 
the  children  of  the  testator;  and  they  are  the 
defendants  in  this  action. 

The  will  of  Gardner,  as  we  have  seen,  makes 
it  the  duty  of  the  trustees  mentioned  in  it  to 
keep  the  premises  in  repair;  and,  as  the  first 
object  of  the  trust  required  them  to  apply  all 
the  rents  and  profits,  if  needful,  to  that  purpose, 
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this  duty  devoiveu  upon  McCarty  as  their 
successor.  If  we  assume  that  he  could  shift 
that  duty  to  another,  he  has  not  done  so.  If 
from  the  mere  act  of  leasing  such  effect  could 
be  implied,  it  could  only  be  where  the  right  to 
the  possession  of  the  premises  had  been  wholly 
transferred  to  the  tenant,  so  that  an  entry  by 
the  lessor  or  landlord  would  be  a  trespass. 
The  lease  in  this  case  has  not  that  effect;  the 
right  of  entry  and  so  the  right  to  the  possession 
of  the  pier  for  the  purpose  of  repairs,  never 
passed  from  the  lessor,  and  the  reservation  is 
as  broad  as  the  duty  imposed  by  the  will.  It 
is  true  it  is  to  enter  if  the  lessor  shall  see  iSt  to 
make  repairs,  but  it  must  be  deemed  that  he 
intended  such  repairs  as  the  will  directed,  and 
to  have  in  view  those  indicated  by  the  testator, 
viz. :  "all  necessary  repairs." 

The  reservation  shows  that  the  lessor  deemed 
himself  bound  to  provide  for  them  and  that  he 
intended  to  do  so.  Such  is  the  effect  of  the 
provision  in  the  lease,  and  it,  moreover,  must 
be  read  as  if  it  incorporated  the  directions  of 
the  will  in  regard  to  the  duty  of  the  trustee  in 
respect  to  repairs.  The  lessor,  therefore,  could 
not  avail  himself  of  the  principle  which  re- 
quires the  tenant,  and  not  the  landlord,  to 
make  the  demised  structure  safe  for  the  travel- 
er. The  right  to  enter  included  the  right  of 
supervision  and  inspection,  and  indeed  the  en- 
tire control  of  the  premises  so  far  as  was  neces- 
sary to  enable  him  to  make  all  necessary  re- 
pairs. Kirby  v.  BoyUton  Market  Asao.  14 
Gray,  250. 

If  the  accident  had  occurred  while  the  trus- 
tee's estate  continued,  he  would  have  been  lia- 
ble, not  only  because  the  leased  premises  were 
defective  when  the  lease  was  executed  and  the 
responsibility  incurred  as  matter  of  law,  but 
because  he  was  himself  bound  to  the  duty  of 
reparation.  During  that  period  of  time  these 
defendants  would  not  have  been  liable,  for  they 
had  neither  the  title  to  the  property,  nor  its 
possession,  nor  in  any  capacity  control  over  it. 
Their  condition  was  like  that  of  the  defendant 
in  People  v.  Townund^  3  Hill,  480.  They  were 
not  responsible  for  the  condition  of  the  pier 
nor  connected  with  its  possession,  for  they  had 
no  estate  nor  interest  in  the  land  and  could 
only  enforce  the  execution  of  the  trust.  The 
trustee  on  the  other  hand,  so  long  as  he  held 
that  office,  had  the  title  and  the  whole  estate, 
subject  only  to  the  execution  of  the  trust;  and 
if  from  the  condition  of  the  property  a  third 
person  was  injured,  it  was  his  fault  and  his  the 
responsibility.  The  legal  estate  of  the  trustee, 
however,  was  in  him  so  long  only  as  the  exe- 
cution of  the  trust  required,  and  it  then  vested 
in  the  persons  beneficially  entitled.  1  Rev. 
Stat.  728,  §§  61,  62. 

This  occurred  upon  the  death  of  the  defend- 
ants' mother;  and  it  is  expressly  averred  by  the 
defendants  that  they  **  then  became,  as  owners 
in  fee,  entitled  to  the  rents,  issues  and  profits 
of  the"  premises  in  question  under  the  lease 
made  by  the  trustee.  By  thus  accepting  the 
estate  under  the  devise  the  defendants  took  the 
place  of  the  lessor,  assumed  the  duty  of  caring 
for  the  propel ty,  and,  unless  the  case  is  excep- 
tional, in  suffering  it  to  remain  in  a  dangerous 
condition  they  came  short  of  their  obligation, 
and  actual  notice  was  not  material  or  necessary 
to  enable  the  plaintiff  to  maintain  his  action. 
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As  soon  as  the  defendants  acquired  the  right 
to  the  possession  of  the  pier,  or  to  the  rents, 
they  were  bound  to  know  its  condition  and  at 
once  guard  against  the  danger  to  which  the 
public  had  been  before  exposed,  and  became 
liable  for  the  consequences  of  having  neglected 
to  do  so  in  the  same  manner  as  if  they  them- 
selves had  originated  the  lease  and  the  nui- 
sance. They  were  able  at  any  time  to  gain 
possession  of  the  premises  for  the  purpose  of 
repair,  and  this  enabled  them  to  abate  the  nui- 
sance. In  such  a  case  the  landlord  is  not  ex- 
empt from  liability.  Chupland  v.  Harding- 
ham,  8  Camp.  398;  Irwin  v.  8pHgg,  6  Gill,  200. 

A  variety  of  cases  have  been  referred  to  by 
the  appellants  or  brought  to  our  attention  dur- 
ing the  consideration  of  this  appeal,  which  itis- 
claimed  hold  a  different  doctrine.    They  have- 
no  application  to  the  facts  on  which  we  de- 
fendants are  chargeable.    The  cases  thus  cited 
relate  principally  to  the  obstruction  of  private 
ways,  or  the  diversion  of  watercourses,  viz.: 
Beavers  v.  Trimmer,  26  N.  J.  L.  97;  Pienon  v. 
Glean,  14  N.  J.  L.  36;  Johnson  v.  Lewis,  19- 
Conn.  303;  J^oyes  v.  Stillman,  24  Conn.  15; 
Woodm^an  v.  2'ufts.  9  N.  H.  88;  Carleton  v. 
Redington,  21  iN.  H.  291;  Snowy,  Gowles,  26 
N.  H.  275;  McDonoughY,  Oilman,  3  Allen,  264; 
Oakham  v.  Kolhrook,  11  Cush.  299;  People  v. 
Townsend,  3  Hill,  479;  Hubbard  v.  RusseU,  24 
Barb.  404;  Gonhoeton  SUme  Road  v.  Buffalo,  If. 
F.  dt  E.  R.  Co.  51  N.  Y.  573. 

In  all  of  them,  except  MeDonough  v.  Gil- 
man,  the  structure  complained  of  caused  water 
to  overdow  and  injure  the  plaintiff's  land,  and 
it  was  held  that  an  action  for  continuing  a  nui- 
sance could  not  be  maintained  against  one  who> 
did  not  erect  it,  without  showing  that  he  had 
notice  or  knowledge  of  the  existence  of  the 
nuisance.  In  most  of  these  cases  the  court 
cites  and  puts  the  decision  upon  Penruddoef^g 
Case,  5  Coke,  101  a.  And  in  more  than  one 
the  rule  there  laid  down  is  held  to  be  reasonable, 
'*  because  otherwise  the  purchaser  of  property 
on  which  the  structure  is  erected  might  be  sub- 
jected to  great  injustice  if  he  were  made  re- 
sponsible for  consequences  of  which  he  was 
ignorant,  and  for  damages  which  he  never  in- 
tended to  occasion."  JoUnsony.  Lewis,  supra^ 
Angell,  Watercourses,  §  403. 

The  law  is  no  doubt  so  and  the  reason  is  ob- 
vious. These  consequences  are  often  such  as 
cannot  easily  be  known  except  to  the  party  in- 
jured, and  he,  it  is  said,  should  be  presumed 
to  acquiesce,  so  long  as  he  rests  in  silence  and 
does  not  apprise  the  purchaser  of  any  cause  of 
complaint,  and  the  latter  has  therefore  a  right 
to  suppose  that  the  structure  which  he  has 
bought  was  rightfully  erected  {Eastman  v. 
Amoskeag  Mfg,  Co,  44  N.  H.  143-156),  and  is 
not  bound  to  know  or  suspect  that  before  his 
purchase  one  party  committed  a  wrong  and  the 
other  submitted  to  it. 

The  cases  cited  also  fall  within  the  well  set- 
tled rule  that  one  bound  to  do  something  in  a 
certain  specified  event,  the  happening  of  which 
lies  within  the  peculiar  knowledge  of  the  op- 
posite party,  is  not  in  default  until  notice  is 
gi^en  to  him.  Until  then  the  silence  of  the  ag- 
grieved party  is  held  to  be  evidence  of  a  license 
to  maintain  the  thing  causing  injury.  •  Nearly 
all  of  them  are  noted  in  Conhocton  Stone  Road 
V.  Buffalo,  y.  r.  &  E.  R,  Go.  supra,  and  that 
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<»se  stands  on  the  same  reason.  It  there  ap- 
peared that  the  Buffalo  &  Conhocton  Valley  R. 
Co  ,  in  1851  or  1852,  constracted  an  emtonk- 
ment  and  hridge  as  part  of  its  roadway.  The 
defendant  became  the  owner  of  these  structures 
upon  foreclosure  sale,  and  in  1868  they  leased 
the  property  to  the  Erie  Railway.  The  structure 
dunng  high  water  caused  an  overflow  toplain- 
tifTs  injury  in  1864  and  1865,  and  for  this  the 
plaintiff  recovered  against  the  defendant's  mo- 
tion for  a  nonsuit.  The  judgment  was  reversed 
on  the  ground  that  proof  failed  to  show  notice 
or  knowledge  on  the  part  of  the  defendant  of 
4be  existence  of  the  nuisance. 

To  the  same  effect  and  on  similar  grounds  is 
Wensdicli  v.  MeCoUer,  87  N.  Y.  122,  also  cited  by 
the  appellant;  but  both  cases,  as  well  as  those 
above  referred  to,  involve  a  principle  which  ex- 
tends only  to  a  wrongful  act  done  or  committed 
in  the  first  instance  by  a  third  party  and  of 
which  the  defendant  had  no  knowleage,  and 
not  to  a  neglect  of  duty  on  his  part  in  caring 
for  his  own  property.  If  it  was  the  defendant's 
dut^  to  maintain  and  put  in  repair  the  pier,  no 
notice  can  be  necessary  to  sustain  an  action  for 
an  injury  resulting  from  the  neglect  of  such 
du^,  for  whether  the  act  causing  it  be  one  of 
omission  or  commission  is  immaterial.  In 
£uch  a  case  the  owner  is  the  originator  of  the 
injurv,  and  to  him  the  principle  requiring  no- 
tice does  not  apply.  On  the  contrary,  good 
sense  and  sound  doctrine  require  that  he  who 
ought  to  abate  a  nuisance  should  answer  for  its 
-continuance.  Every  moment  that  the  party, 
whose  duty  it  is  to  repair,  fails  to  do  so,  is  a 
new  tort  produdug  a  cause  of  injury,  and  he 
cannot  but  know  it  to  be  so.  Whenever, 
-therefore,  there  is  damage,  there  is  a  cause  of 
action  against  him  who  by  omission  produces 
the  result  complained  of. 

Such  is  the  result  of  the  discussion  in  Brown 
V.  Cayuga  4b  8,  R,  Co.  12  N.  Y.  486,  where  the 
action  was  for  overflowing  plaintiff's  land.  It 
appeared  that  the  predecessor  in  interest  had 
created  the  obstruction  and  the  defendant  on 
that  ground  asked  for  a  nonsuit.  It  was  denied 
and  the  decision  affirmed,  the  court  holding  as 
matter  of  law  that  the  defendant  was  liable. 
Upon  appeal  the  point  was  taken  that  no  request 
to  abate  the  nuisance  was  proven.  Johnson, 
J,,  says:  '*If  this  matter  be  important  to  the 
rights  of  the  parties,  that  ground  should  have 
b^n  taken  at  the  trial."  Denio,  «r.,  was  of 
opinion  that  an  action  lay  without  notice,  that 
it  was  not  required  by  any  authority,  and  that 
there  was  nothing  in  the  nature  of  the  case 
which  required  a  notice  to  be  given  to  the  up- 
holder of  a  nuisance  as  a  condition  to  his  being 
jnade  responsible  for  its  consequences.  The 
words  of  that  eminent  jurist  are  quite  appli- 
cable to  the  case  in  hand.  "Everyone,'  he 
says,  "is bound  so  to  use  his  own  propertv 
that  it  shall  not  be  the  means  of  injury  to  his 
neighbors,  and  I  think  the  proprietor  should 
himself  look  to  it,  and  that  he  cannot  safely 
wait  to  be  admonished  before  reforming  what 
may  be  dangerous  to  others." 

&  Irvine  v.  Wood,  61  N.  Y.  224,  the  land- 
lord was  held  liable,  and  also  the  tenant,  for 
damages  resulting  to  a  wayfarer  in  a  public 
street,  who  stepped  on  the  edge  of  the  iron 
cover  of  a  coal  hole,  and  it  turning  under  his 
foot,  his  leg  went  ,in  and  he  was  Injured. 

■  5  L.  R.  A. 


Wood  claimed  that  be  had  no  notice  of  the  de- 
fect. The  court  held  that  it  was  his  duty  ''to 
know  its  condition,  and  he  must  be  held  to 
the  same  responsibility  as  if  he  had  actually 
known  it." 

So  in  McCarthy  v.  Syracuse,  46  N.  Y.  194,  a 
sewer  case, — the  defense  was  that  the  city  offi- 
cials had  no  notice  that  the  sewer  was  out  of 
repair.  The  court  said:  "The  mere  absence 
of  this  notice  does  not  necessarily  absolve  the 
city  from  the  charge  of  negligence.  Its  duty 
to  keep  its  sewers  in  repair  is  not  performed  by 
waiting  to  be  notifled  b^  citizens  that  they  are 
out  of  repair,  and  repairing  them  onlv  when  the 
attention  of  the  officials  is  called  to  the  damage 
they  have  occasioned  by  having  become  dilapi- 
dated or  obstructed;  but  it  involves  the  exer- 
cise of  a  reasonable  de^^ree  of  watchfulness  in 
ascertaining  their  condition  from  time  to  time, 
and  preventing  them  from  becoming  dilapidated 
or  obstructed.  Where  the  obstruction  or  di- 
lapidation is  an  ordinary  result  of  the  use  of 
the  sewer,  which  ouj^ht  to  be  anticipated  and 
could  be  guarded  against  by  occasional  exami- 
nation and  cleansing,  the  omission  to  make 
such  examinations  and  to  keep  the  sewers 
clear,  is  a  neglect  of  dut^  which  renders  the 
city  liable."  White  v.  Htridley  Local  Board  of 
Health,  L.  R.  10  Q.  B.  219. 

The  same  principle  applies  here.  It  is  in  evi- 
dence, as  we  have  seen,  thai  the  pier  was  in  a 
weak  and  dilapidated  condition  when  the  lease 
was  made  and  when  the  defendants  became 
owners.  From  the  nature  of  the  material  of 
which  it  was  constructed  it  would,  unless  cared 
for,  become  weaker  and  more  dilapidated,  and 
consequently  more  dangerous  to  human  life. 
Of  the  operation  of  natural  causes  and  their 
effects  upon  such  structures,  the  defendants 
are  presumed  to  have  knowledge,  and  they 
coula  not  so  neerlect  property  subject  to  those 
causes  that  it  should  for  want  of  repair  bring 
injury  upon  anoUier  without  being  responsible 
for  that  injury.  But  it  is  said,  they  were  non- 
residents or  absentees.  I  think  that  is  imma- 
terial. What  they  were  bound  to  know  they 
must  be  deemed  to  have  notice  of,  wherever 
thev  were.  It  was  their  duty  to  know  the  con- 
dition of  the  pier.  And  it  is  fair  to  presume 
from  the  single  fact  of  proprietorship  that  it 
was  known  to  them.  But  there  was  not  only 
proprietorship;  there  was,  as  we  have  seen,  by 
the  very  terms  of  the  lease,  a  right  of  entry 
and  such  possession  as  might  be  needful  for 
repairs,  retained  by  the  lessor.  To  that  extent 
the  owner  was  at  all  times  in  possession.  And 
these  defendants,  when  they  became  the  abso- 
lute and  beneflcial  owners  of  the  pier,  must  be 
presumed  to  have  known  not  only  the  situation 
and  extent  of  their  own  interest,  but  the  quali- 
fication made  by  the  lease.  They  knew,  there- 
fore, the  pier  was  of  a  material  liable  to  decay; 
they  knew  it  was  actually  decaying,  that  the 
tenant  was  under  no  obligation  to  repair,  and 
that  the  right  to  enter  for  the  purpose  of  re- 
pairing was  in  the  lessor  and  formea  one  of  the 
conditions  of  their  own  estate.  As  there  was 
in  them  a  right  of  entry,  there  was  also,  there- 
fore, a  right  of  occupation  which  the  tenant 
could  not  abridge.  It  is  true  that  until  the 
death  of  Mrs.  De  Dion,  the  defendants  were 
reversioners.  But  they  were  not  passive  rever- 
sioners.   They  became  owners  of  the  property 
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May  22,  1881,  and  in  July,  1881,  through  pro- 
ceedings instituted  by  themselves  as  owners  of 
the  property,  they  procured  the  appointment 
of  Brown  as  receiver  of  the  rent,  and  in  No- 
vember, 1881,  obtained  the  order  (supra)  for 
its  distribution  and  actually  receive!!  the  rent. 
Thus  they  voluntarily  went  into  the  place  of 
the  ancestor  and  devisor,  accepted  the  property 
with  its  emoluments,  and  the  information 
which  induced  them  to  do  so,  necessarily  in- 
cluded its  condition  and  so  charged  them  with 
the  burden  which  its  care  required.  The  neg- 
lect of  this  duty— the  sujffering  the  pier  to  fall 
into  such  a  state  of  decay  as  to  become  danger- 
ous to  Uiose  lawfully  coming  upon  it— was  the 
creation  of  a  nuisance.  Doubtless  the  original 
landlord  would  have  been  liable  (Swordi  v.  Ed- 
gar, 59  N.  Y.  28),  but  the  defendants,  his  as- 
signees, are  equally  so.  Rex  v.  Pedly,  1  Ad.  <& 
El.  827;  Salmon  v.  Benaley,  Ryan  &  M.  189. 
They  maintained  and  continued  it. 

In  Bex  V.  Pedley  the  court  says:  "If  a  nui- 
sance be  created  and  a  man  purchase  the  prem- 
ises with  the  nuisance  upon  them,  though  there 
be  a  demise  for  a  term  at  the  time  of  the  pur- 
chase, so  that  the  purchaser  has  no  opportunity 
of  removing  the  nuisance,  yet  by  purchasing 
the  reversion  he  makes  himself  liable  for  the 
nuisance." 

Although  the  validity  of  the  lease  and  its  con- 
tinuance for  the  full  term  is  not  questioned  by 
the  plaintiff,  the  general  rule  enunciated  in  this 
citation  holds  good,  although  we  need  not  and 
do  not  go  so  far  as  to  say  that  such  would  be 
the  case  if  the  defendants  had  no  opportunity 
of  removing  the  nuisance.  That  feature  is  not 
in  the  case.  When  a  landlord  is  exempt  from 
liability  on  account  of  the  bad  condition  of  his 
premises,  it  is  because  the  tenant  is  in  posses- 
sion, and  the  owner  has  no  right  to  enter  upon 
them;  but  where  he  has  the  power  to  prevent 
or  abate  the  nuisance,  he  is  liable  for  an  injury 
resulting  therefrom  to  third  persons.  Clark  v. 
Pry.  8  Ohio  St.  359;  EUiev,  Sheffldd  Gas  Gems, 
Co.  2  £1.  &  Bl.  767;  Sworde  v.  Edgar,  supra; 
Kirby  v.  Boylston  Market  Asso,  supra. 

And  in  this  case  the  defendants  had  not  by 
implication  only,  but,  as  we  have  seen,  by  the 
express  terms  of  the  lease,  a  right  to  enter  upon 
the  premises  and  abate  the  nuisance.  This  doc- 
trine is  enforced  with  much  elaboration  in  Ed- 
wards V.  N.  r.  dh  H.  R.  Go,  98  N.  Y.  245,  and 
is  fully  recognized  in  the  still  later  case  of  Wolf 
V.  Kilpatriek,  101  N.  Y.  146,  2  Cent.  Rep.  81, 
to  both  of  which  my  attention  has  been  called. 
The  whole  argument  of  the  prevailing  opinion 
in  that  case  is  based  upon  the  assumption  that 
the  landlord  had  no  right  to  enter  the  building 
for  the  purpose  of  making  any  changes  or  al- 
terations, or  to  strengthen  or  support  the  gal- 
leries (the  place  of  accident)  "in  any  way**  (2o4); 
and  the  contention  that  he  should  go  free  from 
the  consequences  of  the  imperfect  structure 
was  put  precisely  upon  the  ground  that  a  con- 
trary rule— one  which  would  place  such  re- 
sponsibility "upon  a  grantor  or  upon  a  land- 
lord, while  out  of  possession  and  deprived  of 
the  control  of  his  premises" — would  lead  to  in- 
justice (p.  260);  and  the  argument  is  sustained 
by  reference  to  cases  where  the  like  fact  ap- 
peared, viz. :  Mellen  v.  Morrill,  126  Mass.  545, 
where  it  is  said:  "There  is  nothing  to  show  that 
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he  (the  owner)  retained  any  control  over  the 
walk,"  theplace  of  accident. 

In  the  Wolf  Case,  supra,  the  distinction  is 
again  drawn  between  the  liability  of  a  landlord 
who  has  parted  with  all  his  right  to  enter  upon 
the  demised  premises,  and  one  who  retains  con- 
trol,  and  the  Judgment  was  reversed  because  it 
established  liability  on  the  part  of  the  landlords 
"who  were  out  of  possession  and  control." 

It  cannot  be  said  that  either  the  lessor  or 
these  defendants  had  no  control  over  the  prem> 
ises  and  "no  opportunity  of  removing  the  nui- 
sance;" and  as  they  could  abate  it,  and  did  not, 
they  are  liable  for  its  continuance.  Moreover,, 
the  law  casts  u^n  the  owner  the  duty  of  obey- 
ing the  obligation  which  he  retained.  It  did 
not  devolve  upon  the  tenant  under  the  lease  to 
make  repairs;  and  it  is  said  in  Wood's  Land- 
lord and  Tenant,  p.  618,  that  "where  a  nui- 
sance results  from  such  want  of  repair,  and 
there  is  no  covenant  to  repair  on  the  part  of 
either  the  landlord  or  tenant,  an  action  may  bo 
maintained  against  either  of  them  therefor." 
It  is  not  material  whether  this  duty  is  imposed 
by  the  principles  of  the  common  law  or  by  stat- 
ute. 

In  Bellows  v.  Sackett^  15  Barb.  96,  the  objeo- 
tion  was  made  that  the  action  should  have  been 
against  the  tenant  in  possession,  and  not  the 
landlord;  but  it  was  held  that  to  make  the  ob- 
jection available,  it  should  be  sdiown  that  tiie 
tenant  was  bound  to  make  repairs.  It  was  not 
to  be  presumed;  and  Johnson,  J,,  says:  "How- 
ever that  may  be,  I  am  inclined  to  the  opinion 
that  in  any  event  the  plaintiff  may  resort  direct- 
ly to  the  owner  as  the  one  who  keeps  up  and 
maintains  the  erection  which  causes  the  injury, 
whoever  may  be  the  temporary  occupant  under 
him."  It  is  very  difficult  to  so  reaa  the  lease 
as  not  to  perceive  a  recognition,  by  both  lessee 
and  lessor,  of  the  defective  condition  of  the 
premises,  their  tendency  to  become  worse,  a 
mutual  reluctance  on  either  side  to  assume  the 
burden  but  resulting  finally  in  the  reservation 
by  the  lessor  of  a  r^ht  to  enter  and  make  re- 
pairs, should  "he  see  fit  to  do  so."  It  would  be 
most  unreasonable,  therefore,  not  to  hold  him 
responsible  for  injuries  resulting  from  apparent 
defects,  or  defects  known  to  him,  or  that 
would  have  been  known  if  he  had  exercised 
ordinary  care.  If  repairs  were  necessary  he 
was  bound  "  to  see  fit"  to  make  them. 

The  same  liability  devolves  upon  the  defend- 
ants as  assignors  from  the  devisor.  They  take 
the  benefit  of  the  lease  and  under  it  are  bound 
by  its  obligations,  whether  expressed  in  terms 
or  incorporated  by  implication  from  the  will. 
As  to  the  plaintiff's  intestate,  it  was  not  optional 
whether  the  owners  should  make  those  neces- 
sary repairs  or  not.  They  were  required  to  do 
so,  because  of  the  maxim  already  adverted  to, 
and  which  furnishes  the  reason  for  a  remedy 
in  case  of  nuisance.  The  intestate  was  as  law- 
fully on  the  pier  as  if  on  a  highway  which  he 
had  the  right  to  travel  and  use,  and  the  owner 
of  the  pier  comes  directly  within  the  rule  which 
requires  a  party  to  protect  a  structure  upon  bis 
own  premises  which  is  dangerous  to  others 
rightfully  there.  It  was  therefore  a  duty  on 
the  part  of  the  owner  to  put  the  pier  In  a  safe 
condition.     Beck  v.  Carfer,  68  X.  Y.  283. 

This  rule  applies  to  the  appellants,  as  owners 
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at  the  time  of  the  accident  Tbey  Avere  not 
nominal  owners  only.  They  availedtbemselves 
of  ^eir  title  by  receiving  rent  and  acting  in 
control  of  the  premises. 

In  Oakham  v.  Eolbrook,  supra,  it  was  claimed 
that  a  dam  broke  away  because  of  its  original 
insuflSciency  and  subsequent  want  of  repair, 
and  carried  away  tbe  plaintiffs  bridges.  The 
defendant  was  held  not  to  be  responsible,  the 
court  saying:  *'Sucb  liability  attaches  only  to 
a  party  who  transfers  an  estate  with  the  orig- 
inal wrong,  or  who  receives  rent  or  other  con- 
sideration for  its  continuance"  {EosetceU  v. 
Prior,  2  Balk.  460;  Rex  v.  Pedly,  1  Ad.  &  El. 
822);  but,  says  the  court:  "The  defendant  did 
nothing  of  tbe  kind.    He  waB  himself  never  in 

Sossession  of  the  estate.  He  did  not  demise  it; 
e  received  no  rent  and  never  claimed  that  the 
Messrs.  Dexter  (the  persons  actuallv  in  posses- 
sion) were  his  tenants.  He  did  nothing,  to  vin- 
dicate or  affirm  his  own  title  against  theirs. 
...  If  the  title  was  in  him,  he  was  not 
obliged  to  assert  it;  if  he  considered  the  burden 
attached  to  the  estate  greater  than  its  benefits, 
he  was  not  obliged  to  assume  it."  The  defense 
succeeded,  therefore,  because  the  defendant 
neither  built  nor  occupied  the  premises,  nor  by 
any  bargain  or  act  of  his  own  authorized  anv 
other  person  to  occupy  them.  Here  the  defend- 
ants' case  is  quite  otherwise.  They  maintained 
the  terms  of  the  lease.  Thev  recognized  the 
tenant  as  their  tenant,  not  only  technically  but 
in  a  substantial  manner  and  by  affirmative  pro- 
ceedings. They  took  the  entire  estate,  and  if 
they  took  subject  to  the  lease,  it  was  because 
they  chose  to  do  so.  The  rent  was  incident  to 
the  reversion  and  followed  it.  The  defendants, 
therefore,  were  put  at  once  to  their  election  to 
reject  the  devise  or  assume  the  title  and  treat 
the  person  then  in  possession  under  the  lease  as 
a  tenant.  By  imdertaking  the  control  and  re- 
ceiving rent  they  made  their  election.  They 
became  his  landlord  and  he  their  tenant.  They 
come,  therefore,  within  tbe  general  rule  that 
the  receipt  of  rent  is  an  upholding  and  continu- 
ing of  the  nuisance.  Oandy  v.  lubber,  5  Best 
AS.  78;  Todd  v.  Flight,  9  C.  B.  N.  8.  377; 
Steords  v.  Edgar,  supra. 

Nor  is  it  any  answer  that  a  receiver  had  been 
appointed  of  the  rents  and  issues  of  this  prop- 
erty, or  that  the  court  refused  to  direct  an  ac- 
tion to  be  brought  against  him.  His  duties  were 
specific,  and  it  does  not  appear  that  tbe  injuries 
complained  of  resulted  from  his  negligence, 
default  or  misconduct,  or  that  the  plaintiff  had 
any  claim  a^inst  the  fund  or  property  in  his 
hands;  but  m  any  aspect  it  was  in  the  discre- 
tion of  the  court  which  appointed  him  to  take 
cognizance  of  the  receiver  s  liability,  if  any, 
ana  determine  it,  or  permit  the  aggrieved  party 
to  sue  at  law.  Its  decision  cannot  affect  the 
present  litigation.  The  receiver  merely  repre- 
sented the  owners  of  the  pier,  or  those  entitled 
to  the  rents  and  profits,  and  because,  on  their 
application,  he  was  directed  to  pay  a  portion 
of  the  receipts  upon  necessary  repairs,  it  in  no 
respect  exonerates  tbe  owners  or  those  who 
would  otherwise  be  liable  for  their  own  neglect. 
He  had  no  exclusive  power,  nor  was  that  the 
character  of  the  jurisdictyion  of  the  court.  As 
to  the  question  involved,  bis  official  position 
was  no  better  screen  for  the  defendants  than 
would  have  been  that  of  a  common  agent  se- 

6  L.  R.  A. 


lected  l^  the  parties,  without  the  interposition 
of  the  court.  The  property  was  leased.  The 
receiver  was  directed  to  receive  the  rents,  with  a 
portion  repair  tbe  property  and  do  certain  other 
things  respecting  it,  and  divide  the  residue.  He 
had  neither  possession  of  nor  control  over  it. 
This  action  interferes  with  no  act  or  duty  on 
his  part. 

The  case  of  MeU  v.  Buffalo,  0,  cfc  P.  B,  Co, 
58  N.  Y.  61,  cited  by  the  appellant,  was  that 
of  a  corporation  over  whom,  against  its  will,  a 
receiver  in  bankruptcy  had  been  appointed, 
and  a  distinction  in  its  favor  is  taken  by  tbe 
court  upon  that  ground.  Grover,  J.,  says:  "It 
must  be  borne  in  mind  that  the  defendant  was 
not  a  voluntary  Jbankrupt.  The  appointment 
of  a  receiver  was  against  its  will,  it  had  noth- 
ing to  do  with  his  appointment."  By  the  act 
of  the  law  its  possession  was  taken  from  it  and 
given  to  others.  And  they,  by  negligent  run- 
ning of  the  road,  caused  the  in  jury  complained 
of 

Here  it  is  otherwise.  The  appointment  was 
at  the  request  of  the  defendants,  and  it  was 
their  business  to  see  that  the  property  did  not 
become  a  nuisance.  They  could  not  shift  the 
responsibility. 

In  the  case  of  2fev>  York  y.  Bailey,  2  Denio, 
488,  it  was  held  that  the  [owner  of  real  estate 
was  responsible  for  the  negligence  of  water 
commissioners,  although  appointed  by  public 
authority  to  make  erections  upon  it;  but,  on  the 
ground  that  they  acted  at  the  instance  and  for 
the  benefit  of  the  corporation,  the  city  was  held 
liable.  It  would  be  unreasonable  to  deprive  an 
injured  party  of  his  remedy  because,  at  the  re- 
quest of  the  owner  of  properly,  a  receiver  of  its 
rents  had  been  appointed  with  power  to  apply 
a  part  of  those  rents  to  repairs.  It  is  to  be  no- 
ticed that  the  whole  annual  rent  of  the  pier  was 
$750;  of  this  (assuming  distribution  to  be  made) 
one  fourth  only,  or  less  than  $200,  could  be  ap- 
plied by  the  receiver  to  repairs.  By  what  rule 
of  law  or  justice  is  it  that  an  owner  of  proper- 
ty, by  pledging  part  of  his  income,  can  reserve 
to  himself  tbe  rest  free  from  tbe  claims  of  his 
creditors  or  those  who,  through  his  neglect  of 
duty,  involuntarily  become  entitled  to  compen- 
sation at  his  hands?  Could  the  owners  of  this 
pier,  by  depositing  a  portion  of  its  rents  and 
directing  their  application  to  repairs,  rid  them- 
selves of  liability  to  expend  other  moneys,  and 
more,  if  necessary,  to  that  purpose?  Yet  they 
have  done  nothing  else.  Owning  much  prop- 
erty, including  the  pier  in  question,  they  say  to 
the  court:  "We  are  seeking,  through  you,  to 
divide  these  estates,  but,  in  the  mean  time,  we 
need  the  income  wholly  or  in  part  for  our 
maintenance.  Let  the  receiver  set  apart  so 
much  as  at  the  end  of  the  year  shall  be  sufficient 
for  taxes,  insurance,  necessary  repairs,  etc., 
and  pay  us  the  balance  every  quarter.  The 
court  yields  to  their  request  The  receiver  does 
not  make  the  repairs, — whether  for  want  of 
money  or  otherwise  does  not  appear, — and  so  a 
life  is  lost.  Ls  it  an  answer  to  a  claim  for  in- 
demnity that  some  money  was  set  apart  in  the 
hands  of  an  agent  to  make  repairs?  Suppose 
the  money  was  not  enough,  or  the  agent  or  re- 
ceiver was  unmindful  of  its  just  expenditure,  is 
the  claimant  to  bear  the  burden  or  its  insuffi* 
ciencv,  or  of  his  neglect?  Where  has  it  ever 
been  held  that  anything  less  than  the  whole  ea- 
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tate  of  a  man  was  liable  in  such  a  casif  or  that 
proceedings  for  indemnity  should  he  in  rem,  or 
against  the  rents  issuing  from  the  nuisance? 
Suppose  the  whole  income  had  been  retained  by 
the  court  on  the  application  of  the  owners  of 
tfae  property,  and  still  the  accident  happened, 
would  not  the  representatives  of  the  party  in- 
jured be  entitled  to  redress  from  other  proper- 
ty belonging  to  the  same  person?  Surely  he 
would.  If  the  damages  were  payable  only 
from  tbe  rents  and  the  receiver  had  all  the 
rents,  the  case  might  be  different.  The  owner 
is  responsible  for  the  consequences  of  his  omis- 
sions; and  whether  they  are  his  own  or  his 
ag:ent's,  and  although  the  agent  is  called  a  re- 
ceiver, so  far  as  the  interests  of  third  parties  are 
•concerned,  they  must  always  be  considered  as 
the  omissions  of  the  owner.  No  court  can  bind 
a  person  not  before  it.  The  plaintiffs  suffer 
from  a  tort  committed  by  the  defendants;  and 
from  the  obligation  so  incurred,  they  can  be  re- 
lieved only  by  making  compensation  to  the  ex- 
tent of  the  damage.  They  could  neither  before 
its  commission  nor  afteravoid  it  by  setting  apart, 
even  by  pern]is.sion  of  the  court,  a  certain  pro- 
portion of  their  estate.  No  court  has  that 
power,  nor  can  it  endow  its  receiver  with  such 
a  function.  It  did  not  attempt  to  do  so.  It 
permitted  the  application  of  certain  money.  It 
did  not  even  profess  to  relieve  the  owner  from 
responsibility  for  the  condition  of  the  pier. 
Nor  was  the  receiver  appointed  for  the  purpose 
of  keeping  parties  injured  from  the  prosecu- 
tion of  their  rights. 

It  has  alrei^y  been  seen  that  the  intestate 
was  lawfully  on  the  pier  as  a  public  place.  A 
duty  rested  somewhere  to  keep  it  reasonably 
safe  and  secure  for  him.  Primarily  that  dut^ 
rests  upon  the  owners.  In  this  instance  it  is 
true  they  became  such  as  devisees,  but  they 
were  not  bound  to  accept  the  gift.  Before  do- 
ing so  they  must  be  deemed  to  have  ascertained 
its  quality  and  determined  whether,  under  all 
the  circumstances,  it  was  worth  the  taking. 
Among  these  circumstances  was  the  decayed 
and  dangerous  condition  of  the  pier  and  the 
lease  with  its  reservations,  limitations  and  re- 
strictions. They  succeeded  to  the  burden  as 
well  as  to  the  advantages  of  ownership.  Un- 
der the  lease  the  lessor  and  his  successors  in  in- 
terest remained  charged  as  to  third  persons  with 


the  duty  of  repair.  They  had  the  right  to  en- 
ter for  repairs  and  so  were  bound  to  make 
them.  They  cannot  be  relieved  from  its  per- 
formance by  the  undertaking  of  another  par^, 
although  that  undertaking  is  sanctioned  by  the 
court,  that  he  will  apply  a  portion  or  all  of  tbe 
money  received  under  the  lease  for  that  pur- 
pose. Neither  the  plaintiff  nor  the  injured  per- 
son was  a  party  to  such  agreement  or  order, 
and  the  obligation  of  the  receiver  in  that  respect 
is  a  matter  solely  between  him  and  the  appel- 
lants and  cannot  relieve  the  latter  from  their 
liability  to  third  parties. 

The  case  states  that  the  defendants'  counsel 
excepts  "to  that  part  of  the  charge  in  which 
the  court  says  that  the  owners — ^the  defendants 
in  this  case — are  liable  if  the  pier  was  defective 
at  the  time  the  lease  was  made." 

The  part  of  the  charge  to  which  attention  is 
directed  is,  I  supix)se,  the  following:  "If  you 
believe  this  pier  was  out  of  condition  at  tbe 
time  the  lease  was  made,  and  that  it  continued 
soup  to  the  time  of  the  accident,  tbe  defend- 
ants are  liable.  Having  succeeded,  upon  tbe 
death  of  Mrs.  De  Dion,  to  the  ownership  of  the 
premises,  they  arc  absolutely  freed  from  any 
trust  which  may  have  vested  in  Mr.  McCarty^ 
her  trustee." 

The  charge  as  given  was  correct  and  lusti- 
fled  upon  the  principle  which  led  to  the  dfeclB- 
ion  in  Swards  v.  Eldgar,  supra,  and  the  rule 
there  declared  that  if  "at  the  time  of  the  de- 
mise and  delivery  of  possession  to  the  lessee,  it 
is  in  a  defective  and  unsafe  condition,  and  in 
consequence  thereof,  while  in  the  possession  of 
the  lessee,  an  injury  happens  to  one  lawfully 
thereon,  the  lessor,  who  is  receiving  a  benent 
by  way  of  rent  or  otherwise,  is  liable." 

It  involved  not  only  a  defective  condition  of 
the  pier  at  the  time  of  the  demise,  but  a  condi- 
tion causing  an  injury,  or,  as  the  trial  judge 
said,  "a  condition  which  continued  up  to  the 
time  of  the  accident."  For  this  condition  the 
defendants,  as  owners,  were  responsible,  and 
neither  their  absence  from  the  State  nor  the 
intervention  of  a  lease  or  a  receiver  could  pro- 
tect them  against  the  claim  of  one  suffering 
from  it. 

Tbe  judgment  of  the  court  below  should 
therefore  l^  affirmed,  with  costs. 

Rag^er»  Ch.  J.,  and  Oray^  J.,  concur. 
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PRINCE  STEAM  SHIPPING  CO.,  Limited, 

V. 

Frederick  L.  LEHMANN  et  al 
( Fed.  Rep. ) 

1.  A  stipiilation  in  a  charter-party  that 
all  disputes  shall  be  settled  at  the  port  of  dis- 
charge only  is  against  public  policy  and  void,  and 
a  motion  based  upon  such  stipulation  and  ad- 
dressed to  tbe  discretion  of  the  court,  to  decline 
jurisdiction  of  a  suit  to  recover  freight  money, 
cannot  prevaiL 

2.  The  hearinf^  of  an  exception  to  a 
libel  must  be  decided  on  the  pJoadings,  and  an 
affidavit  in  support  of  the  exception  cannot  be 
regarded. 

-5L.R.A. 


(September  4. 1889.)  • 

LIBEL  in  admiralty  to  recover  freight  money 
alleged  to  be  due  under  a  certain  charter- 
partv.    On  exceptions  to  the  libel.     Overruled. 

The  case  is  sufficiently  stated  in  the  opinion. 

Mr.  R.  D.  Benedict*  for  respondents,  for 
the  exceptions. 

Messrs.  Batler,  Stillman  A  Habbard. 
for  libelant: 

This  stipulation  is  null  and  void  and  does 
not  prevent  the  libelant  from  soin^  tbe  respond- 
ents in  New  York,  having  obtained  jurisdic- 
tion of  their  persons. 

Addison,  Cont.  7th  ed.  195,  bk.  1,  chap.  8, 
§  1;  Bacon,  Benefit  Societies.  §  448,  p.  671 
(1888);  2  Wood,  Fire  Ins.  p.  1023,  §  408;  NuU 
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T.  J3dmilt&n  Mut.  Ins.  Co,  6  Gray,  174;  HaU 
T.  Peopl^B  Mut,  F.  Ins.  Go,  6  Grav,  185;  Amea" 
iury  Y.  Bowditeb  Mut.  F,  Ina.  Co,  6  Gray,  596; 
Beie^iard  y.  Manhattan  L,  Ins,  Oo,  81  Mo.  518; 
BarOeU  v.  Union  Mut,  F,  Ins,  Co,  46  Me.  500. 

A  similar  question  has  arisen  in  cases  upon 
stipulations  to  arbitrate,  contained  in  contracts, 
ana  it  has  been  held  that  an  agreement  that  all 
disputes  which  should  arise  should  be  settled 
by  arbitration  is  void  and  is  no  bar  to  an  ac- 
tion. Such  a  stipulation  ousts  the  court  of 
jurisdiction. 

Haggart  v.  Morgan,  5  N.  Y.  422,  427:  Delor 
ware  dt  H,  Canal  Co,  y.  Pennsylvania  Coal  Co. 
«0  N.  Y.  250,  264,  266. 

Benedict*  J,,  delivered  the  following  opin-: 
ion: 

This  case  comes  before  the  court  upon  an 
-exception  to  the  libel.  The  suit  is  brought  in 
personam  against  the  respondents  upon  a  char- 
ter-party, to  recover  freight  money.  A  copy 
of  the  diarter-party  is  annexed  to  the  libel. 
The  respondents  served  a  general  notice  of  ap- 
pearance, and  then  except^  to  the  libel.  The 
exception  raises  but  one  (question,  and  that  is 
whether  this  court  has  jurisdiction  to  entertain 
-the  action  in  view  of  a  provision  in  the  charter- 


party, 
lows: 


,  set  forth  in  the  libel,  which  is  as  fol- 
ows: 

"It  is  further  agreed  that  all  disputes,  if  any, 
whether  arising  before  or  after  shipment  of 
cargo,  and  whether  arising  on  this  charter- 
party  or  on  bills  of  lading  signed  thereunder, 
shall  be  settled  at  port  of  discharge  only." 

The  Ubel  shows  Philadelphia  to  be  the  port 
of  discharge. 

The  provision  in  the  charter-party,  upon 
which  the  respondents  rely,  is  in  legal  effect  an 
agreement  ousting  the  junsdiction  of  all  courts, 
except  those  in  the  Port  of  Philadelphia.  Such 
agreements  have  repeatedly  been  held  to  be 
against  public  policy,  and  void.  The  provision 
being  void,  it  makes  no  difference  which  party 
seeks  to  take  advantage  of  it;  being  void,  it  is 
of  no  avail  to  either  party.  ITie  exceptions 
must  therefore  he  overruled. 

An  afflaavit  submitted  on  behalf  of  the  re- 
spondents cannot  be  regarded.  This  is  not  the 
hearing  of  a  motion  to  decline  jurisdiction,  ad- 
dressed to  the  discretion  of  the  court,  but  the 
hearing  of  an  exception  to  the  libel,  and  must 
be  decided  on  the  pleadings.  Moreover,  a 
motion  to  decline  jurisdiction,  addressed  to  the 
discretion  of  the  court,  based  upon  such  a 
stipulation,  could  not  prevail. 


KEBRASKA  SUPREME  COURT. 


Prentiss  D.  CHENEY,  Exr..  etc.,  of  William 
G.  Davis,  Deceased,  Appt., 

V, 

Andrew  J.  DUNLAP  et  al. 

(....Neb.....) 

^1.  The  defense  of  nsurv'  is  personal  to  the 
borrower  and  his  sureties  and  privies. 

2.  A  mere  purchaser  of  the  etpaity  of 
redemption*  being  neither  surety  nor  privy, 
oannof  avail  himself  of  the  usurious  contract  of 
his  errantor,  to  which  he  is  a  stranger,  and  i>lead 
usury  in  such  contract 

-*Head  notes'by  HAxwnuL,  J. 


KcfTE.— Usury  as  a  d^enae. 

In  the  present  state  of  the  law,  the  defense  of 
*U8ury  is  personal;  and  if  the  debtor  does  not  choose 
to  maice  it,  one  who  is  a  stranger  to  the  contract 
cannot.  Bonnell  v.  Smith  (Pa.)  6  Gent.  Hep.  788; 
Kicholson^B  App.  (Pa.)  10  Cent.  Rep.  866;  Oole  v.  Sav- 
age, 10  Paige,  588;  Safford  v.  Vail,  2S  TU.  887;  Maber 
V.  Jjanfrom,  86  IlL  618;  Tyler,  Usury,  chap.  H;  Post 
▼.  Bank  of  Utica,  7  Hill,  891. 

The  defense  is  oonfloed  to  those  persons  only  who 
were  bound  by  the  original  contract  to  pay  the  sum 
borrowed.  Chamberlain  v.  Bempsey,  1  Trans.  App. 
ass,  14  Abbw  Pr.  241. 9  Bosw.  218;  2  Pom.  Bq.  Jur.  458. 

A  debtor  can  alone  plead  the  defense  of  usury  to 
■  an  action  on  a  contract.  Sullivan  8a v.  Inst.  v.  Cope- 
land,  71  Iowa,  67;  Nicholson^s  App.  (Pa.)  10  Cent. 
fiep.  %6, 90  W.  N.  C*  839;  Union  Nat  Bank  v.  Baueri 
12  West.  Bep.  780, 123  IlL  510. 

It  cannot  be'set  up  by  a  stranger  to  the  original 
transaction,  and  cannot  be  extended  beyond  the 
'^borrower"  and  his  sureties,  heirs,  devisees  and 
personal  representatives.  Lilienthalv.  Champion, 
>lt8  Ga.  162;  contra.  Chamberlain  v.  Dempsey,  80  N.  T. 
148,  9  Bosw.  218. 

in  the  ordinary  case  of  the  giving  of  a  usurious 

5  L.  R.  A. 


8.  Where  there  is  a  fiUlnre  in  an  answer  to 
state  a  material  fact,— one  necessary  to  show  that 
the  defendant  is  entitled  to  make  a  certain  de- 
fense,—the  presumption  is  that  such  fact  does  not 
exist 

(October  1,1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Distnct  Court  of  Johnson  County  in 
favor  of  defendants  in  an  action  to  foreclose  a 
mortgage.    Reversed, 
The  lacts  are  fully  stated  in  the  opinion. 
Mr.  1u  C  Chapman,  for  appellant: 
The  answering  defendants  are  strangers  to 
the  contract  alleged  by  them  to  be  usurious, 
and  are  not  entitled  to  plead  usury  aiztainst  this 


mortgage  by  the  owner  of  the  mortgaged  premises, 
the  statute  having  declared  the  usurious  security 
void,  the  owner  of  the  premises,  of  course,  has  the 
right  to  sell  his  property  or  to  mortgage  the  same 
as  though  such  void  mortgage  had  never  existed. 
Union  Nat  Bank  v.  Bauer,  supra. 

A  subsequent  Judgment  creditor,  in  the  absence 
of  fraud  or  collusion,  has  no  standing  before  an  au- 
ditor to  complain  of  the  payment  of  usury  to  a  prior 
Judgment  creditor.  Second  Kat.  Bank  of  Titus- 
ville^s  App.  85  Pa.  6^;  Lennlg^  App.  83  Pa.  807; 
Miners  Trust  Oo.  Bank  v.  Roseberry,  81  Pa.  318; 
Nicholson's  App.  (Pa.)  10  Cent  Bep.  856. 

If  the  purchaser  buys  subject  to  a  mortgage,  he 
must  pay  it  off  or  lose  the  land;  and  he  is  not  at 
liberty  to  set  up  usury  or  any  other  defense  to  the 
debt,  unless  grantee  reserved  the  right  to  make 
such  defense.  Henderson  v.  Bellew,  45  HL  8SS: 
Boyiston  ▼.  Bain,  90  HI.  288;  Valentine  v.  Ush,  45 
111.  462;  Sands  v.  Church,  6  N.  Y,  847;  Essley  v.  Sloan, 
4  West  Bep.  164, 116  Bl.  80L 

Must  be  dMMicUy  set  up. 

A  defense  of  usury  must  be  distinctly  set  up  in  the 
plea  or  answer.    Vroom  v.  Ditmas,  4  Paige,  606; 
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mortgage.  None  but  parties  or  privies  lo  the 
contract  can  take  any  advantage  of  the  plea  of 
usury. 

Sternburg  v.  Callanan,  14  Iowa,  855;  Drake 
V.  Chundler,  18  Gratt.  909. 

In  Stephens  v.  Muir,  8  Ind.  852,  it  is  said: 
"  Usury  cannot  be  set  up  as  a  defense  against 
a  mortgage  by  a  party  who  purchases  the  land 
subject  to  the  mortgage.  It  is  a  defense  per- 
sonal to  the  borrower,  his  heirs  and  represent- 
atives, and  to  them  only." 

See  also  Huston  v.  Stringham,  21  Iowa,  86; 
Farmers  A  M,  Bank  v.  JSimmel,  1  Mich.  84; 
Loomis  y.  Eaton,  82  Conn.  550;  Ransom  v. 
Baps,  89  Mo.  445. 

Mr,  S.  P.  Davidson  for  defendant  M.  V. 
Eastcrday. 

Mr,  D.  F.  Osg^ood  for  defendant  Walen- 
tine  Pello. 

Maxwell,  J.,  delivered  the  opinion  of  the 
court: 

On  January  9,  1889.  the  plaintiff  filed  a  pe- 
tition in  the  District  Court  of  Johnson  County, 
stating  his  cause  of  action  to  be  that  on  March 
10,  1877,  the  defendant  Andrew  J.  Diinlap 
made  and  delivered  to  Prentiss  D.  Cheney  his 
five  promissory  notes,  payable  to  the  order  of 
said  Cheney,  each  for  $42,  due  respectively  in 
one,  two,  mree,  four  and  five  years  after  said 
date,  with  12  per  cent  interest  "after  maturity; 
that,  before  the  maturity  of  any  of  said  notes, 
said  Cheney,  for  a  valuable  consideration,  sold 
and  indorsed  the  same,  without  recourse,  to 
William  G,  Davis,  now  deceased,  who  ever 
since,  to  the  time  of  his  death,  was  the  owner 
and  holder  of  said  notes;  that  said  William  G. 
Davis  died  December  25,  1879,  leaving  a  will 
wherein  said  P.  D.  Cheney  was  named  as  his 
executor,  and  that  he  was  lawfully  appointed 
executor,  and  letters  testamentary  issued  to  him ; 
that  no  part  of  said  notes  has  been  paid;  that 
on  March  10,  1877.  the  said  defendant  Andrew 
,1 .  Dunlap,  and  wife,  for  the  purpose  of  secur- 
ing the  payment  of  said  notes,  made  and  deliv- 
ered to  said  Cheney  a  mortgage  on  the  N.  E.  i 
of  section  14,  township  5,  range  10,  in  Johnson 
County,  which  mortgagewas  duly  recorded  on 
March  27,  1877;  that  W.  B.  Dunlap,  George  A. 


Dunlap,  M.  V.  East  erday,  M.  J.  Easterday  and 
Walentine  Pella  claim  some  interest  in  said 
mortgaged  land.  Plaintifif  pntjs  that  said 
mortgage  may  he  foreclosed,  the  land  sold,  and 
proceeds  applied  to  payment  of  said  indebted- 
ness and  costs,  with  attorney's  fee. 

On  February  4,  1889,  the  defendant  Martin 
y .  Easterday  filed  his  separate  answer,  in  wbich 
be  alleges  that  the  only  consideration  for  said 
notes  was  usurious  interest  on  a  loan  of  $600,. 
obtained  by  said  A.  J.  Dunlap  from  Cheney 
and  one  Hawkinson,  whereon  said  Dunlap- 
agreed  to  pay  interest  at  the  rate  of  17  per  cent 
per  annum;  that  said  loan  was  made  at  Tecum* 
seh,  Neb.,  through  6.  F.  Perkins,  acting  as 
agent  for  Cheney  and  Hawkinson.  He  denies 
that  Davis  became  the  owner  of  said  notes  be- 
fore due,  in  the  usual  course  of  business,  with* 
out  notice  of  usury.  He  alleges  that  the  de- 
fendant became  the  owner  of  said  land,  and 
has  since  conveyed  it  to  his  co^efendantPdla. 
As  a  second  defense,  Easterday  avers  that  said 
notes  are  barred  by  the  Statute  of  Limitations, 
because  the  owner  and  holder  thereof  declared 
the  whole  debt  due,  and  demanded  payment 
more  than  ten  years  prior  to  the  commence* 
ment  of  this  action. 

On  the  same  day  defendants  W.  S.  Dunlap^ 
George  A.  Dunlap  and  M.  J.  Easterday  filed 
their  separate  answer,  and  disclaimed  any  inter- 
est in  said  land. 

On  February  11,  1889,  the  defendant  Walen- 
tine Pella  filed  his  separate  answer,  setting  up- 
a  defense  as  follows:  Denies  the  allegations  of 
petition;  alleges  that  the  mortgage  sued  on 
was  ^ven  on  a  contract  between  P.  D.  Cheney 
and  A.  J.  Dunlap,  in  which  Dunlap  applied  to 
B.  F.  Perkins,  agent  for  said  Cheney,  and  one 
Hawkinson,  for  a  loan  of  $600;  Dunlap  agreed 
to  pay  interest  at  the  rate  of  17  per  cent  per  an- 
num; that  Dunlap  executed  the  mortgage  sued 
on,  and  also  executed  a  note  for  $600  to  Hawk« 
inson,  and  executed  a  mortgage  on  this  land  to 
secure  the  same;  that  said  contract  was  usuri- 
ous and  unlawful.  As  a  further  defense  said 
Pella  claims  that  said  notes  are  barred  by  tii& 
Statute  of  Limitalions,  because  the  owner  and 
holder  thereof  declared  the  whole  debt  due  and 
demanded,  pay  ment  more  than  ten  years  prior 


Mannlnsr  v.  Tyler,  21  N.  Y.  668;  Cole  v.  Savasre, 
Clarke,  Ch.  888;  Fay  v.  Grimsteed,  10  Barb.  829; 
Ctould  V.  Homer,  12  Barb.  008,  1  Code  Rep.  N.  8. 857; 
New  Orleans  Gas  Ught  ft  Bkff.  Co.  v.  Dudley,  8 
Paige,  456. 

The  corrupt  agreement  and  the  usurious  Interest 
taken  must  be  aoourately  set  forth.  Cloyes  v. 
Thayer,  8  Hill,  606.  See  Carlisle  v.  Trears,  Oowp. 
OTl. 

7?he  pleading  should  be  speoifla  Luoe  v.  Hinds, 
Clarke,  Ch.  466. 

The  terms  of  the  usurious  oontraot  and  the  quan- 
tum of  the  usurious  interest  or  premium,  must  be 
speotfled  and  distinctly  and  correctly  set  out.  Ro we 
T.  Fbillipe,  2  Sandf.  CSu  15;  Taylor  v.  Morris,  2S  N.  J. 
Eq.  611;  Clarke  v.  Hastings,  9  Gray,  64;  Keefus  v. 
Yanderveer,  8  Sandf.  Ch.  270;  Earmers  L.  &  T.  Co. 
T.  Perry,  Id.  846. 

Must  hepro^oedaslaUL 

The  defense  of  usury  must  not  only  be  distinctly 
set  up  in  the  answer,  and  the  terms  of  the  usurious 
contract  and  the  quantum  of  the  usurious  interest 
or  premiun  spedfled,  and  distinctly  and  correctly 
set  out,  but  the  defendant  must  also  prove  the 

5  L.  R.  A. 


usury  as  laid;  and  if  he  fails  in  proving  the  usnriooa 
contract  in  the  way  and  manner  in  which  he  has 
charged  it  in  the  answer,  hemustfaiL  Hannasv. 
Hawk,  24  N.  J.  Eq.  126;  Lane  v.  Losee,  2  Barb.  58; 
Hetfleld  v.  Newton,  8  Sandf.  Ch.  868. 

The  proof  upon  the  trial  or  hearing  most  oone- 
spond.  In  all  respects,  with  the  allegations  in  the 
pleadings,  or  the  defense  will  be  overruled;  unless 
the  correspondence  is  exact  and  entire,  the  proof 
must  be  wholly  rejected.  CatUn  v.  Gimter,  1  Doer* 
264;  Taylor  v.  Morris,  22  N.  J.  Eq.  6U. 

Defendant  is  required  to  show  a  corrupt  and  &• 
legal  contract  by  which  more  than  7  per  cent  was 
taken  for  the  use  or  loan  of  the  money  advanced. 
Griggs  V.  Howe.  81  Barb.  102.  See  Curtis  v.  Hasten, 
11  Paige,  17;  Morse  v.  Cloyes,  11  Barb.  100;  Clarke  v. 
Hastings,  0  Gray,  64;  New  Jers^  Patent  Tanning 
Co.  V.  Turner,  14  N.  J.  Eq.  829;  A^orris  v.  Taylor,  29 
N.  J.  Eq.  488;  Smith  v.  Brush,  8  Johns.  84;  Crenshaw 
V.  dark.  6  Leigh,  69;  Smith  v.  Nicholas,  8  Leiirh,  880; 
Tate  V.  Wellings,  8  T.  B.  588. 

Where  the  testimony  does  not  apply  to  the  issue 
raised  by  pleadings,  this  court  will  not  determine 
the  questions.  Earmers  L.  &  T.  Co.  v.  Perry,  8  SandC 
Ch.846. 
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to  the  commeQcement  of  this  action.  He  also 
alkffefl  that  he  purchased  the  land  described 
without  notice  of  the  claim  sued  on. 

The  testimony  on  the  part  of  the  plaintiff  is 
directed  to  the  single  point  of  proving  that 
Davis  was  a  bona  fide  purchaser  of  the  notes  in 
question  before  maturity  for  a  valuable  oonsid> 
eration,  and  therefore  was  entitled  to  protec- 
tion. 

On  the  part  of  the  answering  defendants  the 
proof  is  confined  to  a  single  question ,  viz., 
that  there  was  usury  in  the  transaction.  That 
these  notes  were  ffiven  for  usurious  interest  is 
clearl]^  apparent  irom  all  the  testimony, — the 
plaintiff's  as  well  as  the  defendants';  but  wheth- 
er the  defendants  who  have  pleaded  usury  have 
shown  that  they  are  entitled  to  make  such  de- 
fense is  an  important  question  in  the  case, 
which,  both  in  their  briefs  and  oral  arguments, 
they  have  ignored. 

Easterday  in  his  answer,  after  statins  all  the 
facts  relating  to  usury,  alleges  that,  ''after  the 
execution  of  said  notes  and  mortgages,  this  de- 
fendant became  the  owner  of  saia  land,  and 
has  since  conveyed  it  by  warranty  deed  to  his 
co-defendant  Pella."  The  answer  of  Pella  is 
to  the  same  effect,  except  that  be  is  still  the 
owner. 

The  plea  of  usuiy  as  a  defense  is  personal  to 
the  borrower  and  his  sureties  and  privies.  Gra- 
fner  v.  Lepper,  26  Ohio  St.  59;  Pritchett  v. 
MiUheU,  17  Kan.  856;  Studabakery.  Marquardt, 


55  Ind.  341;  Carmichael  v.  Bodfish,  32  Iowa, 
418;  Mordecai  v.  StemtH,  37  Ga.  364;  Loomii 
V.  EaUni,  82  Conn.  550;  Bansom  v.  Hays,  39 
Mo.  445;  Stockton  v.  Coleman,  39  Ind.  106. 

The  answers  of  the  parties  named  wholly 
fail  to  E^ow  that  they  stand  in  the  relation  of 
sureties  or  privies  to  the  borrower,  and  there- 
fore that  they  are  entitled  to  avail  themselves 
of  the  defense  of  usury.  So  far  as  appears, 
they  are  mere  purchasers  of  the  equity  of  re- 
demption. Wbere  there  is  a  failure  to  plead  a 
material  fact,— one  necessary  to  show  a  cause 
of  action, — ^the  law  presumes  that  it  does  not 
exist.  Burlington  A  M,B,B,  Co,  v.  Lancaster 
Oo,  4  Neb.  307;  Burlington  d>  M,  R.  i?.  Co.  v. 
York  Co,  7  Neb.  487. 

Had  the  plaintiff  demurred  to  each  of  said 
answers,  therefore,  the  demurrer  should  have 
been  sustained.  The  defense,  however,  fails, 
not  having  been  interposed  by  parties  entitled 
to  make  the  same.  It  is  unnecessary  to  inquire 
whether  or  not  Davis  was  a  bona  fide  purchaser 
of  the  notes  in  question  before  due  for  a  valu- 
able consideration,  as  no  one  having  the  rieht 
to  set  up  the  defense  of  usury  has  attempted  to 
do  so. 

The  judgment  of  the  District  Court  is  reversed, 
and  a  decree  of  foreclosure  and  sale  u>iU  be  entered 
in  this  court. 

Judgment  accordingly. 

The  other  Judges  concur. 
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B.  B.  NEWMAN.  Appt., 

V. 

bane:  of  CALIFORNIA  et  al.  and  Ben- 
jamin Hoi  lings  worth  et  ai,,  Appts.t  and 
Thomas  Quinn,  Bespt, 

(....Gal ) 

A  jndc^nient  in  fkvor  of  one  tenant  in 
eoasmon  against  an  adverse  claimant,  whom  he 
sues  to  recover  poflseasion  of  the  entire  land, 
makes  his  possession  thus  acqqlred  relate  back  to 
the  beginning  of  the  action  and  Inure  to  the  bene- 
fit ot.hls  oo-tenants,  as  against  whom  no  adverse 
fKMsession  can  be  acquired  during  the  pendency 
of  the  action. 

(September  80, 1889.) 

APPEAL  from  a  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San 
Francisco.    Reversed. 

This  action  was  commenced  by  Newman 
claiming  title  under  an  alleged  deed  from 
Thomas  Quinn;  but,  being  defeated  and  an 
attempted  appeal  on  his  part  dismissed,  he 
dropped  out  of  the  case,  leaving  the  contro- 
versy between  Benjamin  Hollingsworth  and 
otiiers  of  the  original  defendants  appellants, 
and  the  defendant  Thomas  Quinn  respondent, 
on  the  latter's  cross-complaint  seeking  to  quiet 
title  against  them  raising  the  question  whether 
Quinn's  adverse  possesdon  of  certain  land  had 
been  interrupted  by  judgment  against  him  in 
an  action  by  one  Chapman,  a  co-tenant  of  the 
appellants. 
Mr,  Geori^  A.  Nonrse*  for  appellants: 
All  acts  done  by  a  co-tenant,  and  relating  to 
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or  affecting  the  common  property,  are  pre- 
sumed to  have  been  done  by  him  for  the  com- 
mon benefit  of  himself  and  others. 

Freeman,  Co- ten.  g  1G6;  Baker  v.  Whiting,  8 
Sumn.  485. 

Therefore,  as  a  general  proposition,  the  en- 
try of  one  co-teoant  inures  to  the  benefit  of  all. 

Ford  V.  Qrey,  Salk.  286;  Smales  v.  Daie, 
Hob.  120;  Doe  v.  Keen,  7  T.  R.  386;  Oilkev  v. 
Peeler,  23  Tex.  668;  Knox  v.  JSHUoimp,  10  Me. 
201;  Tofingy.  Adams,  14  B.  Mon.  127;  ViUard 
V.  I^)bert,  1  Strob.  Eq.  898;  Van  VaUcenburg 
V.  Hufi,  1  Nev.  142. 

Now,  if  Chapman's  entry  avails  him.  as  of 
the  pommenoement  of  the  suit,  and  "inures 
to  th^  benefit  of  all"  his  co-tenants,  must  it 
not  inure  to  their  benefit,  as  of  the  same  date 
on  which  it  is  deemed  in  law  to  have  been 
made  for  his  own  benefit?  There  seems  to  be 
no  escape  .from  this,  by  any  fair  reasoning. 

Mr.  T.  M.  Osmonty  for  respondent  Quinn : 

The  running  of  the  Stataite  of  Limitations 
was  not  arrested  as  to  the  Boilings  worths  by 
the  suit  of  Chapman. 

Read  v.  AUen,  58  Tex.  178,  182;  BtovaU  v. 
Carmichael,  52  Tex.  888;  Burleson  v.  Burleson, 
28  Tex.  885,  417;  Pendergrast  v.  QuUatt,  10 
Ga.  224;  McFaHand  v.  Stone,  17  Vt.  175; 
Wade  V.  Johnson,  5  Humph.  118;  Brofison  v. 
Adams,  10  Ohio,  185;  Gray  v.  Oivens,  26  Mo. 
803;  Doolittle  v.  E^akesUy,  4  Day,  278;  Ham- 
mett  V.  Blount,  1  Swan,  886;  WaU^ery.  Perry- 
man,  23  Ga.  809,  815;  MoUey  v.  Bruner,  59 
Pa.  481;  Bennett  v.  HethingUm,  16  Serg.  &  R. 
196;  Roe  V.  Romlston,  2  Taunt.  446. 
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Ab  between  themselves,  the  acts  of  a  co- 
tSDant  inure  to  the  benefit  of  the  others;  but 
il  is  otherwise  as  to  strangers. 

DooUttle  Y,  Elakedey,  supra, 

-Had  Chapman  failed  in  his  suit,  the  judg- 
ment would  not  have  estopped  the  Holliogs- 
worths.  Estoppels  must  be  mutual;  and  as 
they  would  not  have  lost  by  his  defeat,  they 
cannot  gain  by  his  success. 

Williams  v.  Sutton,  43  Cal.  78;  Walker  v. 
JPerryman,  supra;  Bead  v.  Atlen,  56  Tex,  188, 
198. 

The  doctrine  of  relation  is  never  applied 
except  in  cases  of  necessity  and  for  the  pro- 
motion of  Justice. 

Gibson,  v.  GfunUeau,  80  U.  8.  18  Wall.  100 
(20  L.  ed.  53G).  See  also  Jadcson  v.  Ramsaif, 
8  Cow.  75,  15  Am.  Dec.  246,  note. 

Its  application  here  was  not  necessary,  for 
both  on  principle  and  by  statute  the  running 
of  the  Statute  of  Limitations  stopped  as  to 
Chapman  the  moment  he  commenced  his  suit. 

Sharp  V.  Maguire,  19  Cal.  577;  Hmmtal 
▼.  San  Francisco,  31  Cal.  852. 

There  can  be  no  reiatioa  unless  there  is 
•omething  to  relate  to. 

Doe  V.  Rowland,  8  Cow.  284;  Bliss  y,  OotHe, 
82  Barb.  825;  Jackson  y.  Stevens,  16  Johns. 
110. 113. 

It  is  not  a  doctrine  to  be  applied  to  cut  olT 
equities,  or  to  further  wrongs,  or  to  promote 
injustice. 

Gilbert  v.  Sharp,  2  Lans.  414. 

A  person  cannot  be  deprived  of  his  estate, 
already  fully  vested,  by  means  of  any  species 
of  relation  or  reflex  action. 

Johnston  V.  Bush,  49  Cal.  201;  Wilcoxson 
V.  Burton,  27  Cal.  228;  Sht^  v.  McNatna/ra^ 
64  Cal.  175. 

To  apply  the  doctrine  here  is  to  promote 
rank  injustice.  For  twelve  years  appellants 
slept  on  their  rights.  By  their  inexcusable 
laches  they  justly  forfeited  their  claim. 

When  disseised,  either  by  a  fellow  tenant, 
or  a  stranger,  the  co-tenant  has  his  remedy; 
and  he  must  suffer  the  consequences  of  an 
adverse  possession. 

Doolittle  ▼.  makesiey,  4  Day,  278. 

'    Works,  J.,  delivered  the  opinion  of  the 
court: 

The  appellants  and  one  Chapman  were  the 
owners  as  tenants  in  common  of  the  real  es- 
tate in  controversy.  The  respondent  Quinn 
was  in  possession,  claiming  to  be  the  owner  of 
the  whole  of  the  property,  and  holding  the 
same  adversely.  Before  the  Statute  of  Limi- 
tations had  run,  Chapman  brought  his  action 
against  Quinn,  alleging  that  he.  Chapman, 
was  the  owner  of  the  undivided  one  half  of 
the  property;  that  Quinn  was  in  possession 
thereof  without  right,  and  had  no  right,  title 
or  interest  therein ;  and  asking  for  the  posses- 
sion of  the  whole  of  the  property.  The  court 
below  found  the  facts  as  alleged  in  the  com- 
plaint, and  rendered  judgment  in  favor  of 
Chapman  that  be  was  the  owner  of  the  undi- 
vided half  of  the  property;  that  Quinn  had 
so  riffht,  title  or  interest  in  any  part  thereof, 
and  that  Chapman  recover  possession  of  the 
whole  of  the  property.  Quinn  appealed  to 
this  court  and  the  judgment  was  affirmed. 
Chapman  ▼.  Quinn,  56  Cal.  266. 
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He  then  appealed  to  the  Supreme  Court  of 
the  United  States,  with  the  same  result.  Quinn 
V.  Chapman,  111   IT.  S.   445  [28  L.  ed.  476], 

Upon  the  final  determination  of  the  case,  a 
writ  of  possession  was  issued  upon  the  judg- 
ment, and  Quinn  was  ousted,  and  Chapman 
put  in  possession  of  the  land.  Between  the 
time  of  the  bringing  of  Chapman's  suit  and 
his  being  put  into  actual  possession  under  the 
writ,  the  time  necessary  to  give  Quinn  title  by 
adverse  possession,  if  undisturbea,  as  against 
the  appellants,  had  fully  run.  The  sole 
(question  presented  here  is  whether  the  bring- 
ing of  the  action  by  Chapman,  one  of  the 
tenants  in  common,  in  the  manner  above  stated, 
and  his  recovery  of  the  possession,  had  the 
effect  to  prevent  the  possession  of  Quinn 
ripening  into  a  title  to  the  property  as  against 
the  appellants,  the  other  tenants  in  common. 
Counsel  for  respondents  contend  that  there  is 
no  privity  between  tenants  in  common,  and 
that  the  commencement  of  an  action  by  one 
cannot  inure  to  the  benefit  of  another,  as 
against  the  Statute  of  Limitations,  and  that 
a  judgment  recovered  bv  him  affects  his  in- 
terest in  the  property  alone.  In  support  of 
these  propositions  they  cite  Ghipman  v. 
Bastings,  opinion  of  this  court,  December  S, 
1878  (unreported);  Bead  v.  AUen,  66  Tex.  176; 
Bead  v.  AUen,  Id.  182;  StofxUl  v.  Garmiehad, 
52  Tex.  888:  Burleson  v.  Burleson,  28  Tex. 
885,  417;  Penderarast  v.  GuUatt,  10  Ga.  224; 
JdeFarland,  v.  Stone,  17  Vt.  175;  Wade  v. 
Johnson,  5  Humph.  118;  Bronson  v.  Adams, 
10  Ohio,  135;  Gray  v.  Givens,  26  Mo.  808; 
Doolittle  V.  Bldkedey,  4  Day,  278;  Hammett 
V.  Blount,  1  Swan,  885;  Walker  v.  Ferryman^ 
28  Gki.  809,  815;  Mdbley  v.  Brunner,  59  Pa. 
481;  BenneUY.  Hethington,  16  Serg.  &  B.  196; 
Boe  V  Rowlston,  2  Taunt.  446. 

It  is  contended  that  the  unreported  case  of 
Chipman  v.  Hastings  is  conclusive  of  the 
question  in  favor  of  the  respondents;  and  so 
it  would  be,  but  for  the  fact  that  a  rehearing 
was  granted  in  the  case,  and  upon  a  second 
hearing  the  question  was  not  decided,  or  in 
effect  decided  the  other  way.    50  Cal.  810. 

Counsel  for  appellants  concedes  that  the 
judgment  recovered  by  Chapman  did  not  inure 
to  the  benefit  of  his  clients,  but  contends  that, 
as  he  finally  recovered  possession,  such  pos- 
session related  back  to  the  time  of  bringing 
bis  action,  and  under  the  well-established  rule 
that  the  possession  of  one  tenant  in  common 
is  the  possession  of  all,  the  appellants  must 
be  regarded  as  having  been  in  possession,  and 
the  respondent  Quinn  to  have  been  ousted,  at 
the  time  such  action  was  commenced. 

We  think  the  learned  counsel  for  appellants 
has  conceded  too  much.  If  the  judgment  of 
Chapman  did  not  inure  to  the  benefit  of  the 
appellants,  their  title  is  undoubtedly  lost  by 
adverse  possession.  It  is  only  by  the  aid  of 
such  judgment  that  his  position  that  Quinn 
was,  in  contemplation  of  law,  out  of  possession 
from  the  time  the  action  was  commenced,  can 
be  maintained.  The  complaint  of  Chapman 
against  Quinn  presented  two  questions  for 
litigation,  viz.,  the  title  t.o  the  undivided  half 
of  the  property,  and  the  right  to  the  possession 
of  the  whole  thereof.  Quinn  might  have  de- 
feated the  action  entirely  by  proving  that 
Chapman  had  no  title  to  the  property.     He 
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might  have  defeated  a  recovery  of  thie  nndi- 
-vided  half  of  the  land  not  claimed  by  Chap- 
man, by  showing  that  he,  Quinn,  was  the 
owner,  or  entitl^  to  the  possession  of  the 
same.  He  did  neither.  Therefore  the  judg- 
ment in  that  case  is,  as  between  him  and 
Chapman,  conclusive  against  him  that  he  was 
a  mere  trespasser  upon  the  land  at  the  time 
the  action  was  commenced,  and  that  Chapman, 
as  one  of  the  tenants  in  common  of  the  prop- 
erty, was  then  entitled,  as  against  him,  to  the 
possession  of  the  whole  thereof.  If  Chapman 
had,  as  such  tenant  in  common,  gone  into  the 
actual  possession  at  that  time,  his  possension 
would  have  been  that  of  all  of  the  owners, 
and  they  would,  in  contemplation  of  law. 
have  been  in  possession.  Did  his  recovexy  of 
possession,  under  the  circumstances,  have  the 
aame  effect?  One  tenant  in  common  may 
maintain  a  separate  action  to  recover  possession 
of  his  interest  in  the  property.  In  such  case 
his  title  and  right  to  possession  alone  is  in- 
volved, and  the  judgment  cannot  operate  for 
or  against  the  other  owners.  Williams  v. 
Sutton,  48  Cal.  71;  Walker  v.  Perryman,  28 
Ga.  309. 

But  such  tenant  may  maintain  an  action 
against  a  mere  trespasser  for  the  possession  of 
the  whole  of  the  property.  Williams  v.  Sut- 
ton, supra;  Chipman  v.  Bastings,  50  Cal.  310. 

The  right' to  recover  the  whole  might  have 
been  defeated  by  a  showing  that  at  the  time 
the  suit  was  brought  the  defendant  had  ac- 
quired the  title  of  the  other  owners  by  deed, 
estoppel,  the  Statute  of  Liipitations,  or  other- 
wise, as  one  tenant  in  common  may  be  barred 
of  his  rights,  and  another  not.  McFarland  v. 
Stone,  17  Vt.  178;  Bronson  v.  Adams,  10  Ohio, 
186. 

It  may  be  conceded,  also,  though  we  do  not 
decide  it,  that,  as  to  any  claim  of  title  exist- 
ing at  the  time  the  suit  was  commenced  against 
those  defendants  not  suing,  the  defendant  in 
that  action  was  not  concluded  as  between  him 
and  the  tenants  not  suing.  But  the  question 
here  is  quite  a  different  one.  Can  he  obtain 
title  by  possession  subsequent  to  the  bringing 
of  the  action,  when  the  right  to  such  posses- 
sion, not  only  as  to  a  part,  but  as  to  the  whole, 
of  the  land,  is  put  in  issue  in  the  case,  and 
finally  determined  against  him?  We  are 
quite  clear  that  he  cannot.  As  between  him 
and  Chapman,  the  judgment  determines  that 
he  was,  from  the  time  the  action  was  com- 
menced, in  the  wrongful  possession  of  the 
property;  and,  as  between  them,  this  question 
of  the  right  to  such  possession  relates  to  the 
time  the  suit  was  brought;  and  from  that 
time,  as  between  them,  his  possession  con- 
ferred no  title.  The  effect  of  the  judgment, 
and  the  enforcement  thereof  by  the  writ  of 
possession,  was  to  make  Qninn*s  possession  of 
the  whole  tract  the  possession  of  Chapman 
from  the  time  the  action  was  commenced.  If 
not,  Quinn  could  have  resisted  the  enforce- 
ment of  the  writ  by  saying,  "I  had  no  title  to 
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the  undivided  half  of  the  property  not  claimed 
by  you  when  you  recovered  your  judgment, 
but  I  have  since  obtained  it  by  remaining  in 
possession.  Therefore,  you  are  not  now  en- 
titled to  the  possession  of  that  half,  but  ofily 
to  the  possession  jointly  with  me  as  your  ten- 
ant in  common."  This  he  certainly  could 
not  do  as  against  Chapman.  Now,  if,  in  con- 
templation of  law.  Chapman  was  in  possession 
from  the  time  he  commenced  his  action,  for 
the  same  reason  Quinn  must  be  regarded  as 
out  of  possession.  Chapman's  posses.sion  was 
the  possession  of  the  appellants.  Unger  v. 
Mooney,  63  Cal.  586;  Olney  v.  Sawyer,  54  Cal. 
880. 

Therefore  they  were  in  possession,  and  the 
Statute  of  Limitations  could  not  run  against 
them.  So  far,  the  judgment  of  Chapman, 
and  subsequent  proceedings  under  it,  inured 
to  the  benefit  of  the  appellants  and  preserved 
their  title. 

While  the  cases  cited  by  the  respondent 
support  the  general  doctrine  thai  adjudgment 
for  OF  against  one  tenant  in  common  does  not 
affect  the  rights  of  his  co-tenants,  they  do  not 
reach  the  question  presented  here.  Some  of 
the  language  used  may  be  so  construed  as,  in 
general  terms,  to  cover  the  question  under 
consideration,  but  they  do  not  determine  it. 
Id  some  of  the  cases  the  doctrine  that  a  judg- 
ment recovered  by  one  tenant  in  common  does 
not  inure  to  the  benefit  of  another  is  placed 
upon  the  express  ground  that  he  cannot  re- 
cover the  possession  of  the  whole  property, 
but  only  his  own  undivided  share.  Mdbley  v. 
BmnjeT,  59  Pa.  483;  Bennett  v.  Bethington,  16 
Serg.  &  R.  196;  Gray  v.  Oifiens,  26  Mo.  291, 
802. 

The  conclusion  reached  must  necessarily 
follow  from  such  a  rule,  as  the  right  of  pos- 
session, as  to  the  interest  of  other  owners,  is 
not  involved  or  determined.  But,  as  we  have 
seen,  the  rule  is  the  other  way  iu  this  State. 
In  some  of  the  cases  cited  the  right  of  one 
tenant  in  common  to  recover  the  whole  of  the 
land  from  a  mere  trespasser  is  recognized;  and 
those  cases  tend  to  confirm  the  conclusion  we 
have  reached,  but  are  not  decisive  of  the  ques- 
tion. Bead  v.  AUen,  56  Tex.  176,  182;  Read 
V.  AUen,  Id.  182,  190;  Stomll  v.  Oa/rmichael, 
52  Tex.  888;  Pend&rgrast  v.  Qullatt,  10  Ga, 
218.  224;  McFarland  v.  Stone,  17  Vt.  165, 175. 

For  the  reasons  stated  we  think  the  court 
below  erred  iu  holding  the  respondent  Quinn 
to  be  the  owner  of  the  undivided  half  of  the 
land. 

Judgment  reversed,  with  instructions  to  the 
court  below  to  modify  its  conclusions  of  law 
in  accordance  with  this  opinion,  and  to  render 
judgment  on  the  findings  in  favor  of  the  ap- 
pellants. 

We  concur: 

Beatty  G7i.  J.;  Foz^  «/./  MeFarlancU 
J.;  Sharpstein,  J. 

I  disaont : 

Thornton,  t/. 
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i^OMMONWEALTH   OF  PENNSYL- 
VANIA 

V, 

Joseph  FLEMING,  Appt, 

(....Pa,....) 

Sales  of  intozlcatiii^  liqaors  by  deliyerlng 
them  to  a  carrier  to  1)e  sent  C.  O.  D.  at  a  plaoe 
where  the  seller  is  lluensed,  to  fill  orders  received 
by  mail  from  purchasers  at  a  plaoe  where  the 
seller  is  not  licensed,  do  not!  violate  the  statute 
agrainst  sales  without  license. 

(TTiUiams,  dark  and  McCollum,  J  J.,  dissent.) 

(November  4, 1880.) 

ERROR  to  the  Mercer  County  Quarter  Ses- 
sioDB  to  review  a  jiidgtoent  convicting  de- 
fendant for  selling  liquor  without  a  license. 
Reversed. 

Defendant  was  a  wholesale  liquor  dealer 
doing .  business  in  Pittsburgh,  in  Allegheny 
County,  under  a  license  duly  granted  by  the 
Court  of  Quarter  Sessions  of  8U(m  county.  He 
received  orders  from  persons  living  in  Mercer 
County  to  send  them  liquors  C.  O.  D.  He  ac- 
cepted the  orders,  filled  them  and  delivered  the 
liquor  to  an  eiprcss  company  to  be  carried  to 
the  purchasers,  at  the  same  time  placing  in  its 
hanas  receipted  invoices  of  the  licjuors  with  in- 
structions to  collect  the  same  upon  delivery  of 
the  liquors  to  the  vendees,  and  return  the 
money  to  him.    This  was  done. 

On  January  7,  1889,  an  information  was  laid 
in  Mercer  County  against  Fleming  for  selling 
liquor  in  that  county  without  a  hcense.  He 
was  arrested  and  taken  to  Mercer  County  and 
placed  on  trial.  At  the  trial  the  court  instruct- 
ed the  Jurv  in  substance  that  if  they  believed 
that  defendant  shipped  fn)m  hif  place  of  busi- 
ness in  Pittsburgh  whiskey  in  accordance  with 
the  instructions  of  the  vendees,  by  express, 
C.  O.  D.,  to  parties  living  in  Mercer,  then  the 
sale  was  made  in  Mercer  and  not  in  Pittsburgh, 
and  was  as  matter  of  law  in  violation  of  the 
statute,  and  it  was  their  duty  to  convict. 
•  There  was  a  verdict  of  guilty,  and  defendant 
sentenced  to  pay  a  fine  of  $500  and  be  impris- 
oned for  three  months  in  the  county  jaU.  He 
subsequently  took  this  writ  assigning  as  error, 
inter  alia,  tne  above  instruction  of  the  court. 

Mes»}'8.  Georipe  Shiras,  Jr.*  and  Wil- 
liam S.  Pier,  for  plaintiff  in  error: 

In  Qarbracht  v.  Cam.  96  Pa.  449,  it  was  de- 
termined lawful  for  a  wholesale  dealer  licensed 
in  Erie  to  send  a  traveling  agent  into  Mercer 
County,  solicit  orders  for  whiskey,  and  have  it 
shipped  to  the  vendees  in  that  county. 

•See  also  Herron  v.  State,  referrea  to  in  the 
Law  Register  for  March,  1889. 

in  Sireeiing  v.  Turner,  L.  R.  7  Q.  B.  810, 
Blackburn,  «/.,  said:  "It  is  thoroughly  es- 
tablished that,  by  the  English  law,  when  a  bar- 
gain and  sale  is  completed  with  respect  to  goods, 
and  everything  to  be  done  by  the  vendor  before 
the  property  should  pass  has  been  performed, 

NOTB.— Sale  by  agent  In  non-licenao  county.  See 
Pearson  v.  State  (Miss.;,  4  L.  U.  A.  817),  uotc. 
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then  the  property  vests  in  the  purchaser,  al- 
though the  vendor  still  retains  his  lieu,  the 
price  of  the  goods  not  having  been  paid;  and 
any  accident  happening  to  the  thing  subse- 
quently, unless  it  is  caused  by  the  default  of 
the  vendor — any  calamity  befalling  them  after 
the  sale  is  completed — ^must  be  lK>me  by  the 
purchaser,  and  by  parity  of  reasoning  any 
benefit  to  them  is  his  benefit,  and  not  that  of 
the  vendor." 

See  also  Biggins  v.  Murray,  73  N.  Y.  258. 

Messrs.  G.  W.  McBride*  i.  A.  Strana- 
han  and  S.  H.  Miller  for  the  Common- 
wealth. 

Green,  J,,  delivered  the  opinion  of  the 
court: 

In  the  case  of  Garbracht  v.  Com,  96  Pa.  449, 
which  was  an  indictment  for  selling  liquor 
without  license,  we  held  that  'Hhe  place  of  sale 
is  the  point  at  which  goods  ordered  or  pur- 
chased arc  set  apart  and  delivered  to  the  pur- 
chaser, or  to  a  common  carrier,  who,  for  the 
purposes  of  delivery,  represents  him."  In  that 
case  the  order  for  the  liquor  was  solicited  and 
obtained  by  the  defendant  in  the  County  of 
Mercer,  but  was  sent  to  his  principal,  who  was 
a  liquor  dealer  in  the  County  of  Erie.  The 
order  was  executed  by  the  principal,  who,  in 
the  County  of  Erie,  at  his  place  of  business, 
separated  or  set  apart  from  his  general  stock 
the  liquor  ordere4.  and  delivered  it  to  a  com- 
mon carrier  to  be  forwarded  to  its  destination 
in  Mercer  County.  We  decided  that  this  was 
no  violation  of  the  law  prohibiting  salea 
without  license,  although  neither  Uie  de- 
fendant, who  was  a  traveling  agent,  nor  his 
principal,  held  any  license  for  the  sale  of  liquor 
m  Mercer  County.  This  decision  was  not 
changed  in  the  least  upon  a  subsequent  trial  of 
the  same  defendant,  on  a  different  state  of  f  acts, 
as  reported  in  1  Penny  packer,  471. 

In  the  case  now  under  consideration  the 
liquor  was  sold  upon  orders  sent  by  mail  by  the 
purchasers  living  in  Mercer  County,  to  the  de- 
fendant, who  is  a  wholesale  liquor  d^er  in 
Allegheny  County.  The  goods  were  set  apart 
at  the  defendant's  place  of  business  in  Allegheny 
County,  and  were  there  deliveredto  acommcm 
carrier  consigned  to  the  purchaser  at  his  address 
in  Mercer  County,  and  by  the  carrier  transpor- 
ted to  Mercer  County  and  there  delivered  to  the 
purchaser,  who  paid  the  expense  of  transporta- 
tion. Upon  these  facts  alone  the  decision  of 
this  court,  in  the  case  of  Garbracht  v.  Com. 
supra,  is  directly  and  distinctly  applicable,  and 
requires  us  to  reverse  the  judgment  of  the  court 
below  unless  there  are  other  facts  in  the  case 
which  distinguish  it  from  that  of  Garbracht. 

It  is  claimed,  and  it  was  so  held  by  the  court 
below,  that  because  the  goods  were  marked 
"C.  O.  D."  the  sale  was  not  complete  until  the 
delivery  was  made,  and  ae  that  took  place  in 
Mercer  County,  where  the  defendant's  license 
was  inoperative,  he  was  without  license  as  to 
such  sales  and  became  subject  to  the  penalty 
of  the  criminal  law.  The  argument  by  which 
this  conclusion  was  reached  was  simply  that 
the  payment  of  the  price  was  a  condition  pre- 
cedent to  the  delivery,  and  hence  tliere  was  no 
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•delivery  until  payment  and  no  title  passed  until 
delivery;  the  legal  and  criminal  inference  was, 
the  sale  was  m£le  in  Mercer,  and  not  in  Alle- 
gheny. This  reasoning  ^ignores  certain  facts 
which  require  consideration.  The  orders  were 
sent  by  the  purchasers  in  Mercer  by  mail  to  the 
seller  m  AUegheny,  and  in  the  orders  the  pur- 
chasers requested  the  defendant  to  send  the 
goods  C.  O.  D.  The  well  known  meaning  of 
such  an  order  is  that  the  price  of  the  goods  is 
to  be  collected  by  the  earner  at  the  time  of  the 
delivery.  The  purchaser  for  his  own  conven- 
ience requests  the  seller  to  send  him  the  goods 
with  authority  in  the  carrier  to  receive  the 
monev  for  them.  This  method  of  payment  is 
the  choice  of  the  purchaser  under  such  an 
-order,  and  it  is  beyond  question  that  so  far  as 
the  purchaser  is  concerned  the  carrier  is  his 
agent  for  the  receipt  and  transmission  of  the 
money.  If  the  seller  accedes  to  such  a  request 
by  the  purchaser  he  certainly  authorizes  the 
purchaser  to  pay  the  money  to  the  carrier,  and 
the  purchaser  is  relieved  of  all  liabilities  to  the 
seller  for  the  price  of  the  eoods,  if  he  pays  the 
price  to  the  carrier.  The  liability  for  the  price 
IS  transferred  from  the  seller  to  the  carrier,  and 
whether  the  carrier  receives  the  price  or  not,  at 
the  time  of  delivery,  he  is  liable  to  the  seller 
for  the  price  if  he  does  deliver,  idubstantially, 
therefore,  if  the  delivery  is  made  by  the  carrier 
ADd  he  chooses  to  give  credit  to  the  purchaser 
for  the  payment  of  the  price,  the  transaction  is 
complete  so  far  as  the  seller  is  concerned,  and 
the  purchaser  mav  hold  the  goods.  Of  course, 
if  the  seller  were  himself  delivering  the  goods 
in  parceis  upon  condition  that  on  delivery  of  the 
last  parcel  the  price  of  the  whole  should  be 
paid,  it  would  be  a  fraud  on  the  seller  if  the 
purchaser,  after  getting  all  the  parcels,  should 
refuse  to  perform  the  condition  upon  which  he 
obtained  them;  and  in  such  circumstances  the 
-seller  would  be  entitled  to  receive  the  goods. 
This  was  the  case  of  Henderson  y,  Lauck.zi  Pa. 
359.  The  court  below  in  that  case  expressly 
•charges  that  if  the  seller  relied  on  the  promise 
of  the  purchaser  to  pay,  and  delivered  the  goods 
absolutely,  the  right  to  the  property  was 
-chadded  although  the  conditions  were  never 
performed;  but  if  he  relied  not  on  the  promise, 
but  on  actual  payment  at  the  delivery  of  the 
last  load,  he  might  reclaim  the  goods  if  the 
money  was  not  paid. 

The  case  at  bar  is  entirely  different.  So  far 
as  the  seller  is  concerned  he  is  satisfied  to  take 
the  responsibility  of  the  carrier  for  the  price, 
in  place  of  that  of  the  purchaser.  He  author- 
izes the  purchaser  absolutely  to  pay  the  price 
to  the  carrier,  and  if  he  does  so,  undoubtedly 
the  purchaser  is  relieved  of  all  responsibilitv 
for  the  price,  whether  the  carrier  ever  pays  it 
to  the  seller  or  not.  But  the  carrier  is  also  au- 
thorized to  deliver  the  ^ods.  If  he  does  so 
and  receives  the  price  he  is  of  course  liable  for 
it  to  the  seller.  But  be  is  e<^ually  liable  for 
the  price  if  he  chooses  to  deliver  the  goods 
without  receiving  the  price.  It  cannot  be 
questioned  that  the  purchaser  would  be  liable 
also;  but,  as  he  haa  received  the  goods  from 
one  who  was  authorized  to  deliver  them,  his 
right  to  hold  them  over  as  against  the  seller  is 
undoubted.  In  other  words,  the  direction  em- 
bodied in  the  letters  "C.  O.  D.,"  placed  upon 
•a  package  committed  to  a  carrier,  is  an  order 
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to  the  carrier  to  collect  the  money  for  the 
package  at  the  time  of  its  delivery.  It  is  a 
part  01  the  undertaking  of  the  carrier  with  the 
consignor,  a  violation  of  which  imposes  upon 
the  carrier  the  obligation  to  pay  the  pricskof 
the  article  delivered  to  the  consignor.  We 
have  been  referred  .to  no  authority,  and  have 
been  unable  to  discover  any,  for  the  proposi- 
tion that  in  such  a  case,  after  actual,  absolute 
delivery  to  the  purchaser  by  the  carrier,  with- 
out payment  of  the  price,  the  seller  could  re- 
claim the  goods  from  the  purchaser  as  upon 
violation  of  a  condition  precedent. 

If,  now,  we  pause  to  consider  the  actual  con- 
tract relation  between  the  seller  and  purchaser, 
where  the  purchaser  orders  the  goods  to  be 
sent  to  him  C.  O.  D.,  the  matter  becomes  still 
more  clear.  Upon  such  an  order,  if  it  is  ac- 
cepted by  the  seller,  it  becomes  the  dutj  of  the 
sefier  to  deliver  the  goods  to  the  carrier  with 
instruction  to  ih^  carrier  to  collect  the  price  at 
the  time  of  delivery  to  the  purchaser.  In  such 
a  case,  it  is  the  duty  of  the  purchaser  to  re- 
ceive the  goods  from  the  carrier,  and  at  the 
time  of  receiving  them  to  pay  the  price  to  the 
carrier.  This  is  the  whole  of  the  contract  so 
far  as  the  seller  and  the  purchaser  are  con- 
cerned. It  is  at  once  apparent  that  when  tho 
seller  has  delivered  the  eoods  to  the  carrier, 
with  the  instruction  to  ooUect  the  price  on  de- 
liverv  to  the  purchaser,  he  has  performed  his 
whole  duty  under  the  contract;  he  has  noth- 
ing more  to  do.  If  the  purchaser  fail  to  per- 
form his  part  of  the  contract  the  seller's  right 
of  action  is  complete  and  he  may  recover  the 
price  of  the  goods  from  the  purdbaser,  wheth- 
er the  purchaser  takes  or  refuses  to  take  the 
goods  from  the  carrier.  Hence  it  follows  that 
the  passage  of  the  title  to  the  purchaser  is  not 
essential  to  the  le^  completeness  of  the  con- 
tract of  sale.  It  IS  in  fact  no  more  than  the 
ordinary  case  of  a  contract  of  sale  wherein  the 
seller  tenders  delivery  at  the  time  and  place  of 
delivery  agreed  upon,  but  the  purchaser  re- 
fuses pijrformance.  In  such  case  it  is  perfect- 
ly familiar  law  that  the  purchaser  is  legally 
liable  to  pay  the  price  of  the  goods  allhough  in 
point  of  fact  he  has  never  had  them.  The  or- 
der to  pav  on  delivery  is  merely  a  superadded 
term  of  the  contract,  but  it  is  a'term  to  be  per- 
formed by  the  purchaser  and  has  no  other  ef- 
fect upon  the  contract  than  any  other  term 
affecting  the  factum  of  delivery.  It  must  be 
performed,  but  performed  by  the  purchaser, 
3ust  as  the  obligation  to  receive  the  goods  at  a 
particular  time^or  a  particular  place.  Its  non- 
performance is  a  breach  by  the  purchaser  and 
not  by  the  seller,  and  therefore  cannot  affect 
the  right  of  the  seller  to  re^rd  the  contract  of 
sale  as  complete,  and  completely  performed  on 
his  part,  without  any  regard  to  the  question 
whether  the  title  to  the  goods  has  passed  to  the 
purchaser  as  upon  an  actual  reception  of  the 
goods  by  him.  If  this  be  so  the  Case  of  the 
Commonwealth  falls  to  the  ground  even  upon 
the  most  critical  consideration  of  the  contract 
between  the  parties  regarded  as  a  contract  for 
civil  purpows  only.  The  duties  which  lie  in- 
termediate between  those  of  the  seller  and  those 
of  the  purchaser,  are  those  only  which  pertain 
to,  and  are  to  be  performed  by,  the  carrier. 
These,  tis  we  have  before  seen,  are  the  ordi- 
nary duties  of  carriage  and  delivery  with  the 
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additional  duty  of  receiving  the  price  from  the 
purchaser  and  transmitting  it  to  the  seller. 

The  only  decided  case  to  which  we  have  been 
referred,  which  presents  the  effect  of  an  order 
C.  O.  D.  to  a  carrier,  is  Uiggin%  v.  Murray,  78 
N.  Y.  252.  There  the  defendant  employed  the 
plaintiff  to  manufacture  for  him  a  set  of  circus 
tents.  When  they  were  finished  the  plaintiff 
shipped  them  to  the  defendant  C.  O.  D.,  and 
they  were  destroyed  by  fire  on  the  route.  It 
was  held  that  the  defendant,  who  was  the  pur- 
chaser, should  bear  the  loss,  that  the  plaintiff 
had  a  lien  on  the  t^nts  for  the  value  of  his  la- 
bor and  materials,  and  his  retaining  his  lien  by 
shipping  them  C.  O.  D.  was  not  inconsistent 
with,  and  did  not  affect  his  right,  to  enforce 
the  defendant's  liability.  In  the  course  of  the 
opinion  Chief  Justice  Church  said:  "Suppose 
in  this  case  that  the  defendant  had  refused  to 
accept  a  delivery  of  the  tents,  his  liability 
would  have  been  the  same  although  the  title 
was  not  in  him.  The  plaintiff  had  a  lien  upon 
the  article  for  the  value  of  his  labor  and  mate- 
rials which  was  good  as  long  as  he  retained 
possession.  .  .  .  Ketaining  the  lien  was  not 
mconsisl«nt  with  his  right  to  enforce  the  h'a- 
bilit^  for  which  this  action  was  brought.  That 
liability  was  complete  when  the  request  to  ship 
was  made  by  the  defendant,  and  was  not  af- 
fected by  complying  with  the  request,  nor  by 
retaining  the  lien  the  same  as  when  the  request 
was  maae.  As  the  article  was  shipped  at  the 
request  of,  and  for  the  benefit  of,  the  defend- 
ant (assuming  that  it  was  don6  in  accordance 
with  the  directions),  it  follows  that  it  was  at 
his  risk,  and  could  not  impair  the  right  of  the 
plaintiff  to  recover  for  the  amount  due  him 
upon  the  performance  of  his  contract.  .  .  . 
As  before  stated,  the  point  as  to  who  had  tbe 
title  is  not  decisive.  It  may  be  admitted  that 
the  plaintiff  retained  the  title  as  security  for 
the  debt,  and  yet  the  defendant  was  liable  for 
the  debt  in  a  proper  personal  action." 

It  seems  to  us  this  reasoning  is  perfectly 
sound.  Practicallyit  was  ruled  that  the  effect 
of  the  order  C.  O.  D.  was  simply  the  retention 
of  the  seller's  lien,  and  that  such  retention  of 
lien  is  not  inconsistent  with  a  right  of  recovery 
for  the  price  of  the  article,  though  in  point  of 
fact  it  is  not  delivered  to  the  purchaser.  In 
other  words,  the  literal  state  of  the  title  is  not 
decisive  of  the  question  of  liability  of  the  pur- 
chaser, and  he  may  be  compelled  to  pay  for  the 
article  though  he  never  received  it  into  his  ac- 
tual possession.  The  chief  justice  propounds 
the  very  question  suggested  heretofore,  of  a  re- 
fusal by  the  purchaser  to  accept  the  article, 
and  holds  that  his  liability  would  be  the  same 
though  the  title  was  not  in  him. 

In  Hutchinson  on  Carriers,  at  section  889, 
the  writer  thus  states  the  position  and  duty  of 
the  carrier:  "The  carrier  who  accepts  the  goods 
with  such  instruction  (C.  O.  D.)  undertakes 
that  they  shall  not  be  delivered  unless  the  con- 
dition of  payment  be  complied  with,  and  be- 
comes theagent  of  the  shipperof  the  goods  to  re- 
ceive such  payment.  He  therefore  undertakes, 
in  addition  to  his  duties  as  carrier,  to  collect  for 
the  consignor  the  price  of  his  gOKxis." 

And  again,  in  section  890:  "When  the  goods 
are  so  received,  the  carrier  is  held  to  a  strict 
compliance  with  such  instructions,  and  if  the 
goods  are  delivered  without  an  exaction,  from 
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the  consignee,  of  the  amount  which  the  carrier 
is  instructed  to  collect,  he  becomes  liable  to  the 
consi^or  for  it." 

This  is  certainly  a  correct  statement  of  the 
position  and  liability  of  the  carrier.  He  l>e- 
comes  subject  to  an  added  duty,  that  of  collec- 
tion, and  if  he  fails  to  perform  it  he  is  liable  to- 
the  seller  for  the  price  of  the  goods.  We  have 
searched  in  vain  for  any  text  writer's  state- 
ment, or  any  decision,  to  the  effect  that  in  suchr 
case  no  title  passes  to  the  purchaser.  We  feel 
well  assured  none  such  can  be  found.  But 
if  this  be  so  the  whole  theory  that  the  title  does^ 
not  pass  if  the  money  is  not  paid  falls,  and  the 
true  legal  status  of  the  parties  results  that  th& 
seller  has  a  remedy  for  the  price  of  the  goods 
against  the  canier.  In  ,other  words,  an  order 
from  a  seller  to  a  carrier,  to  collect  on  deliveiy, 
accepted  by  the  carrier,  creates  a  contract  be- 
tween the  seller  and  the  carrier  for  a  breach  of 
which,  by  the  carrier,  the  seller  may  recover 
the  price  from  him.  So  far  as  the  seller  and 
purchaser  are  concerned  the  latter  is  liable 
whether  he  takes  the  goods  from  the  carrier  or 
not,  and  the  order  itself  is  a  mere  provision  for 
the  retention  of  the  seller's  lien.  While,  if  the 
goods  are  not  delivered  to  the  purchaser  by  the 
carrier,  the  title  does  not  pass,  that  circum- 
stance does  not  affect  the  character  of  the 
transaction  as  a  sale;  and  the  right  of  the  seller 
to  recover  the  price  from  the  purchaser,  if  he 
refuses  to  take  them,  is  as  complete  as  if  he 
had  taken  them  and  not  paid  for  them. 

Thus  far  we  have  re^rded  the  transactions 
between  the  parties  in  its  aspect  as  a  civil  con- 
tract only.  But,  when  viewed  in  its  aspect  as 
the  source  of  a  criminal  prosecution,  the  trans- 
action becomes  much  more  clear  of  doubt.  It 
is  manifest  that  when  the  purchaser  ordei^ed  the 
goods  to  be  sent  to  him  C.  O.  D.,  he  constituted 
the  carrier  his  agent,  both  to  receive  the  goods 
from  the  seller  and  to  transmit  the  price  to  the 
seller.  When,  therefore,  the  goods  were  de- 
livered to  the  carrier  at  Pittsburgh  for  the  pur- 
ixxse  of  transportation,  the  duty  of  the  seller  was 
performed,  as  we  have  already  seen,  so  far  as 
he  and  the  purchaser  were  concerned,  and  as 
between  them  the  transaction  was  complete. 
The  duty  of  transportation  devolved  upon  the 
carrier,  and  for  it  he  was,  in  one  sense,  the 
agent  of  the  seller  as  well  as  of  the  purchaser; 
but  as  it  was  to  be  at  the  expense  of  the  pur- 
chaser, the  delivery  to  the  carrier  was  a  deliv- 
ery to  the  purchaser,  and  this  was  ruled  in 
Oarbrachfs  Case.  The  injunction  to  the  car- 
rier to  collect  the  money  on  delivery  imposed 
an  additional  duty  on  the  carrier,  which  the- 
carrier  was,  of  course,  bound  to  discharge. 
This  arrangement  was  a  matter  of  convenience, 
both  to  the  purchaser  and  the  seller,  relative  to 
the  payment  and  transmission  of  the  price,  but 
that  is  all.  To  convert  this  entirely  innocent 
and  purely  civil  conversation  respecting  the 
mode  of  collecting  the  price  of  the  goods  into 
a  crime  is,  in  our  judgment,  a  grave  perversion 
of  the  criminal  law  to  which  we  cannot  assent. 
As  a  matter  of  course,  there  is  an  utter  absence 
of  any  criminal  intent  in  the  case.  The  de- 
fendant had  a  license.  The  sale  was  made  at. 
his  place  of  business,  and  both  the  sale  and  de- 
livery were  completed  within  the  territory  cov- 
ered by  the  license.  If,  now,  a  criminal' char- 
acter is  to  be  given  to  the  transaction,  it  musfe  * 
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be  done  by  means  of  a  tecbnical  inference  tbat 
tbe  title  did  not  pass  until  the  money  was  paid, 
and  thus,  that  the  place  of  sale,  which  in  point 
of  fact  was  in  Allegheny  County,  was  changed 
to  Mercer  County,  where  no  sale  was  made. 
Even  granting  that,  in  order  to  conserve  the 
vendoiPs  lien,  such  a  technical  inference  would 
be  justified,  for  the  purposes  of  a  civil  contract, 
it  Ir^  no  means  follows  that  the  plain  facto  of 
the  case  must  be  clothed  with  a  criminal  con- 
sequence on  that  account.  So  far  as  the  crim- 
inal law  is  concerned  it  is  onl^  an  actual  sale 
without  a  license  that  is  prohibited.  But  there 
was  no  such  sale  because  all  the  essential  facts 
which  constitute  the  sale  transpired  in  Alle- 
gheny County,  where  the  defendant's  license 
was  operative.  The  carrier,  being  the  agent  of 
the  purchaser  to  receive  the  goods,  does  receive 
them  from  the  seller  in  Allegheny  County,  and 
the  delivery  to  him  for  the  purpose  of  trans- 
portation was  a  delivery  to  the  purchaser.  This 
is  the  legal,  and  certainly  the  common,  imder- 
standing  of  a  sale.  The  statute,  beins  crimi- 
nal, must  be  strictly  construed,  and  only  those 
acte  which  are  plainly  within  ito  meaning,  ac- 
cording to  the  common  understanding  of  men, 
can  be  regarded  as  prohibited  criminal  acto.  We 
cannot  consider,  therefore,  that  a  mere  under- 
taking on  the  part  of  the  carrier  to  collect  the 
price  of  the  goods  at  the  time  of  his  delivery  to 
&ie  purchaser,  though  the  payment  of  the  price 
be  a  condition  of  the  delivery,  can  suffice  to  con- 
vert the  seller's  delivery  to  the  carrier  for  trans- 
portation and  collection  into  a  crime.  We 
therefore  hold  that  the  sales  made  by  the  de- 
fendant upon  orders  C.  O.  D.,  received  from 
the  purchasers,  were  not  in  violation  of  the 
criminal  statute  against  sales  without  license, 
and  the  conviction  and  sentence  in  the  court 
below  must  be  set  aside. 

TliA  judgment  of  the  Court  of  Quarter  Sessuma 
u  reverud,  and  the  defendant  isdiec/iargedfrom 
his  recognizance  upon  this  indictment. 

Williams,  /.,  dissenting: 

At  the  license  term  of  the  Court  of  Quarter 
Sessions  for  the  County  of  Mercer,  in  1888,  all 
applications  from  the  fiorough  of  Mercer  were 
refused.  Within  a  few  days  after  such  refusal 
the  defendant,  who  holds  a  license  authorizing 
sales  by  the  auart  and  larger  measure  in  the  City 
of  Pitteburgh,  went  to  Mercer  and  gave  public 
notice  through  the  local  papers  and  by  circulars 
distributed  from  house  to  house  that  he  would 
supply  the  people  of  that  region  with  liquors 
by  the  quart  and  upwards  by  express  C.  O.  D. 
A  trade  sprang  up  at  once  which  soon  reached 
such  dimensions  as  to  attract  public  notice. 
The  constable  of  Mercer  returned  the  defendant 
as  engaged  in  the  sale  of  liquors  in  his  borough 
wiUiout  a  license.  He  was  indicted  by  the 
grand  jury,  tried,  convicted  and  sentenced.  lie 
comes  now  into  this  court  asking  to  be  relieved 
from  the  conviction  and  sentence,  alleging  that 
hjs  sales  made  in  Mercer  C.  O.  D.  were  lawfully 
made  under  his  license  in  Allegheny  County, 
and  that  the  action  of 'the  authorities  of  Mercer 
County  was  an  unlawful  interference  with  a 
legitimate  business  enterprise.  If  this  is  true, 
whatever  we  may  think  of  his  business  meth- 
ods, we  ought  to  relieve  him  from  an  improper 
conviction.  If  it  is  not  true,  the  circumstances 
under  which  these  sales  were  made,  and  the 
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evident  purpose  to  disregard  public  sentiment 
and  the  action  of  the  courts  upon  the  subject  of 
licenses,  are  reasons  why  the  sentence  should 
be  rigidly  enforced.  Let  us  inquire,  therefore, 
what  the  license  granted  by  the  courte  of  Alle> 
gheny  County  authorized  him  to  do?  His  ap- 
plication was  for  license  to  sell  by  the  quart 
and  larger  measure  at  a  place  named  by  him  in 
the  City  of  Pittsburgh.  When  the  application' 
was  granted  it  authorized  him  to  sell  at  the 
place  named  and  by  the  measure  indicated  in 
his  petition,  subject  to  all  the  limitations  and 
restrictions  imposed  by  law  upon  the  traffic  in 
intoxicating  liquors,  it  did  not  authorize  him 
to  sell  at  any  other  place  or  in  any  other  man- 
ner. He  has  no  right  to  sell  and  deliver  liquor 
by  the  quart  to  a  minor  or  a  lunatic,  or  to  one 
visibly  affected  by  drink.  He  need  not  ask 
whether  a  customer  who  presents  himself  at  hi? 
store  lives  in  Allegheny  County,  but  he  is  bound 
to  take  notice  of  his  condition  if  the  liquor  for 
which  he  applies  is  to  be  delivered  into  his 
hands  at  the  time  of  sale.  Such  sales  are  in  no- 
sense  sales  at  wholesale  or  to  the  trade,  but 
they  are  sales  at  retail  for  individual  consump- 
tion. The  defendant  could  lawfully  sell  to  the 
trade  or  to  individual  customers  and  make  de- 
livery at  the  time  or  through  a  common  carrier 
subject  to  the  restrictions  to  which  we  have 
referred,  but  his  sales  must  be  made  at  his 
store. 

This  will  be  rendered  more  apparent  if  we 
glance  at  the  provisions  of  the  license  law.  It 
IS  well  settled  that  a  license  is  a  personal  privi- 
lege granted  in  part,  at  least,  in  view  of  the 
fitness  of  the  applicant  to  be  intrusted  with  it. 
He  is  required '  to  be  a  citizen.  He  must  be  a 
man  of  temperate  habito,  that  his  business  niay 
have  sober  and  intelligent  supervision.  He 
must  be  a  man  of  good  moral  character,  afford- 
ing thereby  assurance  that  his  sales  shall  be 
conducted  with  good  faith  towards  the  law  and 
the  public. 

The  possession  of  these  qualifications  must 
be  certified  to  by  not  less  than  twelve  of  his 
neighbors.  He  must  give  notice  of  his  appli- 
cation so  that  the  fact  may  be  known  and  an 
opportunity  offered  for  any  to  object  who  may 
desire  to  do  so.  He  must  give  a  bond  in  the 
sum  of  $2,000  with  two  sufficient  sureties,  con- 
ditioned that  he  will  faithfully  observe  all  the 
requiremento  of  the  liquor  laws.  In  addition 
to  these  personal  qualifications  he  must  have  a 
place  of  business.  This  must  be  rated  and  re- 
turned in  the  same  manner  that  merchants  are 
rated  and  returned  for  mercantile  taxes;  and 
when  his  license  is  granted  it  must  be  ''framed 
under  glass  and  conspicuously  displayed  in  his 
place  of  business  before  he  begms  to  make 
sales."  The  purpose  of  these  provisions  is  evi- 
dent. It  is  to  grant  licenses  only  to  suitable 
persons,  to  conduct  business  at  suitable  places, 
and  to  secure  an  honest  compliance  with  the 
laws.  If,  notwithstanding  all  this  precaution, 
the  dealer  sells  to  persons  of  a  prohibited  class 
or  on  prohibited  days,  or  at  any  other  place 
than  that  named  in  his  license,  penalties  are 
provided  by  way  of  punishment,  and  his  unfit- 
ness to  be  trusted  being  thus  made  apparent  his 
license  may  be  revoked.  It  is  very  dear  that 
the  defendant's  license  could  not  authorize  him 
to  sell  and  deliver  by  the  quart  or  gallon  to 
minors  or  other  members  of  the  prohibited 
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daases,  or  to  any  person  at  any  other  place  than 
hJB  store  in  the  Citj^  of  Pittsburgh. 

Let  us  now  inquire  what  he  did  in  Mercer 
County.  He  went  there  and  offered  to  supply 
the  people  with  drink,  not  by  opening  a  saloon 
And  delivering  it  over  the  counter  or  bar,  but 
by  delivering  at  their  houses,  shops  or  stores, 
by  an  agent,  to  whom  payment  could  be  made 
and  by  whom  the  bottles  or  package  would  be 
delivered.  In  consequence  he  received  orders 
from  individuals  in  Mercer,  put  up  the  bottle 
or  bottles  in  a  package,  marked  it  ''glass"  or 
"medicine,"  and  sent  it  with  the  bUl  by  the 
<;arrier  marked  '*C.  O.  D."  The  express  com- 
pany carried  the  package,  collected  the  money, 
if  it  was  paid  promptly  by  the  consignee,  and 
•delivered  the  package. 

What  is  the  legal  effect  of  such  a  sale?  If 
the  defendant  had  taken  the  bottles  to  Mercer 
in  person  and  delivered  them  on  receipt  of  the 
price,  no  one  could  be  found  to  doubt  that  his 
sale  was  made  where  he  took  his  money  and 
delivered  his  goods.  If  he  had  sent  a  clerk 
from  his  store  to  do  the  business  for  him  in  the 
«ame  manner,  the  character  of  the  transaction 
would  be  equallv  free  from  doubt.  Instead  of 
sending  his  clerk  he  employed  the  carrier  to 
<^ollect  the  bill  and  deliver  the  package  for  him, 
and  the  carrier  became  his  agent  for  collection 
and  deliv^y  as  truly  as  his  clerk  would  have 
been.  The  duty  of  the  carrier  as  such  ended 
with  the  transportation  of  the  package.  Its 
undertaking  to  collect  the  price  and  mf^e  de- 
livery of  the  article  was  outside  the  functions 
of  a  carrier,  and  made  it  the  agent  or  factor  of 
the  consignor  for  that  purpose.  The  transac- 
tion taken  together  was  both  on  principle  and 
authority  a  sale  and  delivery  at  Mercer  and  not 
at  Pittsburgh.  The  duty  of  a  common  carrier 
is  to  carry  for  all  who  come  (Angell,  Carr.  par. 
67;  Hutchinson,  Carr.  par.  47, 48);  and  his  duty 
does  not  extend  beyond  the  carriage  and  its 
necessary  incidents.  If  he  accepts  for  carriage 
a  package  with  directions  not  to  deliver  it  to 
the  consignee,  except  on  payment  of  the  price, 
he  will  doubtless  be  liable  for  its  value  if  he 
disregards  the  directions,  because  of  the  con- 
tract implied  from  his  acceptance  of  the  pack- 
age so  marked.  If  unwilling  to  undertake  the 
additional  duty  the  carrier  has  the  right  to  de- 
cline the  package.  If  willing  to  undertake  it 
he  does  so  not  as  a  carrier  but  under  the  direc- 
tion, and  as  the  agent,  of  the  consignor.  He 
transports  the  package  as  a  carrier,  and  collects 
the  price,  and  on  receipt  thereof  makes  deliveiy, 
as  the  vendor's  agent.  The  title  remains  in  the 
vendor  until  the  delivery  is  made,  and  if  pay- 
ment is  not  made  to  the  agent  the  package  is 
returned  to  the  vendor. 

The  rule  in  regard  to  goods  sent  C.  O.  J>.  is 
very  clearly  stated  in  Hutchinson  on  Carriers, 
par.  389,  as  follows:  "Goods  are  frequently 
sent,  especially  by  the  express  carrier,  with  in- 
structions not  to  deliver  them  until  they  are 
paid  for.  In  such  cases  it  is  understood'  that 
the  payment  of  the  price  and  the  delivery  of 
the  goods  are  to  be  concurrent  acts.  The  car- 
rier who  accepts  the  goods  with  such  instruc- 
tions undertakes  that  they  shall  not  be  deliv- 
ered unless  the  condition  of  payment  be 
complied  with,  and  becomes  the  agent  of  the 
abipper  of  the  goods  to  receive  such  payment 
He  therefore  undertakes,  in  addition  to  his  du- 
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ties  as  carrier,  to  collect  for  the  consignor  the 
price  of  the  goods." 

In  our  own  State  the  precise  question  does 
not  seem  to  have  arisen,  but  there  are  several 
cases  in  which  the  principle  has  been  clearly 
recognized.  In  Harrington  v.  M*8fiane,  3 
Watts,  448,  the  owners  of  a  steamboat  received 
flour  from  the  plaintiff  to  carry  to  Louisville, 
and  to  sell  and  return  the  proceeds.  ,The  flour 
was  transported  to  Louisville,  sold,  and  the 
proceeds,  together  with  all  the  papers  and  ef- 
f  ec^a  belonging  to  the  boat,  were  burned  dur- 
ing the  return  voyage  in  a  fire  tJiat  consumed 
the  boat.  An  action  was  brought  to  recover 
the  proceeds  of  the  flour.  This  court  held  that, 
as  to  the  sale  of  the  flour,  the  defendants  were 
the  agents  of  the  consignor,  but  that  as  to  the 
transportation,  both  of  the  flour  and  the  money, 
they  were  carriers,  and  they  were  accordingly 
liable  for  the  loss  of  the  money. 

In  Taylor  v.  Wills,  8  Watts,  65,  the  questioa 
of  the  carrier's  liability  was  raised  on  a  some- 
what different  state  of  facts.  Flour  was 
shipped  by  steamboat  to  a  point  of  destination 
in  the  usual  manner.  The  captain  undertook  to 
make  sale  of  it  and  bring  back  the  price.  The 
flour  was  carried,  sold  by  the  captain  and  the 
money  received  by  him.  He  never  accounted 
for  it.  Suit  was  brought  against  the  owners  of 
the  boat,  but  it  was  held  that  they  had  per- 
formed their  contract  as  carriers,  and  that  the 
sale  of  the  flour  and  the  receipt  of  the  money 
by  the  captain  was  done  as  the  a^nt  of  the 
shipper.  The  remedy  of  tbe  plaintiff  was 
therefore  against  his  agent  and  not  against  the 
carrier. 

The  same  principle  was  involved  in  Penn^ 
sylrania  B.  Go,  v.  Slcrn,  119  Pa.  24.  The 
carrier  undertook  to  obtain  an  acceptance  of  a 
draft  for  the  price  before  the  delivery  of  the 
goods,  but  delivered  them  without  doing  so. 
The  carrier  was  held  liable  for  the  goods  to  the 
consignor,  this  court  saying  through  the  pres- 
ent chief  justice:  "The  title  to  the  property  re- 
mained in  the  consignors  until  delivery  in  ac- 
cordance with  instructions." 

In  State  v.  aNeil  (Vt.)  1  New  Eng.  Rep. 
775,  it  is  held  that  "an  express  company  carry- 
ing goods  on  order  of  the  seller  to  deliver  to 
purchasers  C.  O.  D.  is  the  agent  of  the  seller, 
and  title  does  not  pass  until  after  performance 
of  conditions  precedent,  viz.,  delivery  and  pay- 
ment." 

The  only  case  appearing  to  hold  a  contrary 
doctrine,  which  has  been  brought  to  our  atten- 
tion, is  Higgins  v.  Murray,  78  N.  Y.  252.  In 
that  case  tents  had  been  ndanufactured  for  and 
upon  the  direction  of  a  customer,  and  when 
completed,  ready  for  deliveiy,  he  was  notified 
of  the  fact.  At  his  direction  they  were  sent  to 
him  C.  O.  D.,  and  were  destroyed  on  the  jour- 
ney. He  was  held  liable  to  the  manufacturer, 
notwithstanding  their  loss  on  the  journey,  be- 
cause the  price  should  have  been  paid  when  the 
work  was  finished  and  he  notified  of  the  fact 
The  ground  of  liability  is  thus  stated  bv  Church, 
(7A.  J.:  "If  the  article  had  burned  during  the 
progress  of  construction  it  is  clear  no  action 
would  lie,  for  the  contract  was  an  entirety  and 
until  performed  no  liability  would  exist.  And 
this  rule  would  apply  where  the  contract  is  to 
make  and  deliver  at  a  particular  place.  But 
when  the  contract  is  fully  performed,  both  as 
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respects  the  character  of  the  article  and  the  de- 
livery at  the  place  agreed  upon  or  unplied,  and 
defeDdaot  is  notified;  or  if  a  specific  time  is 
fixed  and  the  contract  is  performed  within  that 
time,  apon  general  principles,  I  am  unable  to 
perceive  whv  the  party  making  suclf  contract 
is  not  liahle. 

This  case  is  not  authority,  therefore,  for  the 
doctrine  advanced  by  the  defendant  in  error, 
but  turned  upon  another  question,  viz.,  the 
right  of  a  manufactiurer  to  payment  when  he 
has  completed  the  article  contracted  for  by  his 
•customer.  The  rule  on  that  subject  is  well 
stated  in  BaUentine  ▼.  Eobimon,  46  Pa.  177: 
"When  the  manufacturer  of  an  article  ordered 
has  completed  it,  and  upon  notice  of  its  com- 
pletion the  buyer  refuses  or  neglects  to  pay  for 
it  and  take  it,  the  maker  may  sue  for  its  value, 
and  the  measure  of  damages  is  the  contract 
price." 

The  manufacturer  does  not  lose  his  right  to 
«ue  upon  his  contract,  because  [at  the  request  of 
his  customer  he  sends  the  ^oods  by  a  carrier 
with  instructions  to  collect  me  price.  But  if 
his  contract  had  been  to  make  and  deliver  at  a 
place  named,  the  title  would  not  pass  until  de- 
livery at  the  place  named.  1  Benjamiif,  S^les, 
p.  384. 

The  same  rule  was  held  in  relation  to  sales. 
in  The  Venus,  13  U.  S.  8  Cranch.  353  (3  L.  ed. 
o53)  in  which  it  is  stated  in  these  words:  '*If 
the  thing  agreed  to  be  sold  is  to  be  sent  by  the 
vendor  to  the  vendee,  it  is  necessary  to  the  per- 
fection of  the  contract  that  it  should  be  deliv- 
ered to  the  purchaser  or  his  a^^ent." 

Our  precise  question  arose  m  Massachusetts 
in  Cam.  v.  Greenfield,  121  Mass.  40,  note.  A 
dealer  in  Bq[uors  was  licensed  to  sell  in  Pitts- 
field.  He  received  an  order  for  twenty  dozen 
bottles  of  lager  from  Lee.  He  carried  the  bot- 
tles to  his  customer  at  Lee  and  delivered  them 
to  him  there.  When  indicted  for  the  sale  he 
set  up  his  license  to  sell  at  Pittsfield  and  alleged 
that  setting  apart  the  bottles  at  his  store  in 
Pittsfield  completed  the  sale  and  pas»^  the 
title  to  his  customer,  but  the  court  held  other- 
wise, saying:  "The  evidence,  to  say  the  least, 
warranted  the  inference  that  the  defendant  did 
not  intend  to  part  with  the  title  until  he  actu- 
ally delivered  the  goods  at  Lee,  according  to 
the  terms  of  the  order.  If  such  was  the  fact, 
the  goods,  while  in  the  wagon  of  the  seller,  re- 
mained his  property,  and  at^  his  risk,  and  the 
flale  was  completed  at  Lee  and  not  at  Pitts- 
fleld." 

Upon  this  brief  review  of  authorities  we  con- 
dude  that  the  sales  made  by  the  defendant 
were  made  at  Mercer,  where  he  delivered  the 
liquors  sold,  and  not  at  his  store  in  Pittsburgh. 

It  remains  to  be  considered  whether  there  is 
imy  reason  why  the  defendant  should  be  re- 
lieved from  the  punishment  provided  by  law 
for  selling  liquors  without  a  license.  Let  it  be 
conceded  that  he  supposed  he  had  a  right  to 
make  sales  in  the  manner  he  did,  yet  ignorance 
of  the  law  excuses  no  man.  He  was  bound  to 
know  what  he  could  and  what  he  could  not  do 
under  his  license.  It  is  said  that  the  liquor 
laws  are  penal  and  that  a  man  is  not  made  a 
criminal  without  a  criminal  intent.  This  as 
applicable  to  an  act  malum  in  se  is  true;  as  ap- 
plicable to  things  that  are  mala  proMbita  merely. 
it  is  not  true.    The  intent  is  wholly  immaterial 
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and  is  never  inquired  after.  It  is  the  act,  no 
matter  with  what  intent  done,  that  is  forbid- 
den. The  Internal  Revenue  Laws  of  the 
United  States  are  highly  penal,  but  the  courts 
inquire  only  after  the  act,  not  after  the  motive 
or  intent. 

Did  the  defendant  sell  without  a  license? 
Did  he  omit  to  put  the  required  stamp  on  his 
foods?  Did  he  fail  to  cancel  the  stamp  as  the 
law  requires?  The  answer  to  these  questions 
settles  bis  ^ilt  or  innocence.  The  same  thing 
is  true  in  uiis  case.  The  law  under  which  the 
defendant  held  his  license  forbade  him  to  sell 
outside  his  place  of  business.  The  evidence 
shows  that  he  made  sales  not  only  outside  of 
his  store  but  outside  the  County  of  Allegheny. 
He  did  what  the  law  clearly  said  he  should  not 
do,  and  he  thereby  subiected  himself  to  pun- 
ishment. But  if  an  evu  intent  was  necessary 
to  justify  a  conviction,  the  evidence  was  abun- 
dant  to  submit  to  the  jury  on  that  question. 
It  showed  the  defendant  leaving  his  place  of 
business  and  the  county  in  which  it  was  located 
and  seeking  an  opportunity  to  make  sales  and 
deliver  his  goods  in  the  County  of  Mercer.  It 
showed  that  his  visit  followed  at  once  upon  the 
refusal  by  the  courts  of  Mercer  County  to  grant 
licenses.    It  showed  that  through  the  newspa- 

Sjrs  and  by  circulars  left  at  every  door  in  the 
orough  of  Mercer  he  invited  orders  and  prom- 
ised to  fill  them,  delivering  the  drink  to  the 
consumer  at  his  house  or  shop  or  store,  on 
payment  of  the  price  and  the  costs  of  transpor- 
tation. It  showed  that  to  avoid  notice  and 
divert  attention  from  the  character  and  extent 
of  this  traffic  he  caused  the  packages  in  which 
the  bottle  or  bottles  sent  to  his  customers  were 
wrapped  to  be  marked  "medicine"  or  "glass." 
From  these  facts  the  jury  would  have  been 
justified  in  finding  that  he  knew  that  his  sales 
were  not  authori^  by  his  Allegheny  County 
license,  and  that  he  intended  to  violate  the  law 
for  the  sake  of  the  profits  which  the  refusal  of 
licenses  in  Mercer  opened  to  him. 

But  this  was  not  necessary.  It  was  enough 
that  he  sold  and  delivered  liquors  in  Mercer 
County  without  license.  If  these  sales  were 
made  to  minors,  or  to  other  members  of  the 
prohibited  classes,  he  might  be  prosecuted  in 
the  same  manner  as  though  he  had  delivered 
the  liquors  to  the  minor,  hinatic  or  drunkard, 
with  his  own  hand.  He  is  bound  to  know  to 
whom  he  retails  by  the  quart.  The  law  re- 
quires it.  He  was  granted  his  license  upon  the 
assurance  which  Ins  certificate  of  temperate 
habits  and  ^ood  moral  character  afford^  that 
he  would  give  attention  to  his  trade  and  con- 
duct it  in  obedience  to  the  law.  He  has  no 
right  to  break  faith  with  the  law,  commit  his 
business  to  his  shipping  clerk  and  fill  orders 
for  liquor  at  retail  in  small  packages  for  con- 
sumption by  the  buyers,  without  knowing  their 
age,  their  nabits,  their  sanitv,  or  their  condi- 
tion when  the  sale  is  completed  by  the  deliv- 
ery of  the  bottle  into  their  hands.  Sales  so 
made  are  ground  for  the  revocation  of  the  li- 
cense held  by  the  seller  as  well  as  for  convic- 
tion of  the  offense  charged  in  the  indictment  in 
this  case. 

For  the  reasons  now  given  I  dissent  from  the 
judgment  in  this  case. 

Juitiee8  Clark  and  McCoUum  concur  in 
this  dissenting  opinion. 
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(.-..Sawy 80  Fed.  Rep.  (B8). 

*!•  In  order  to  remove  a.  cause  from  a 
State  to  a  United  States  Court,  under  the  Act  of 
1887,  on  the  ground  that  it  arises  under  a  Statute 
of  the  United  States,  the  reoord  must  affirma- 
tively show,  from  the  facts  alleged,  that  some  dis- 
puted oonstruotion  of  the  statute  will  arise  for 
decision  in  the  case. 

2.  Where  the  contest  is  about  the  facts 
only 9  the  law  being*  undisputed,  there  can  be  no 
removal. 

8.  The  application  tor  removal,  under 
the  Act  of  i887,  must  be  made  at  or  before  the 
expiration  of  the  time  to  answer,  as  prescribed 
by  the  statute  or  rules  of  oourt  in  force  at  the 
time  of  the  service  of  thesununons.  Subsequent 
extensions  of  time  to  answer  by  special  orders 
of  the  court,  or  by  stipulations  of  the  parties, 
cannot  extend  the  time  to  apply  for  a  removal 
under  the  statute. 

4.  The  bond  required  by  the  statute,  as  well 
as  a  petition,  musu  be  filed  at  or  before  ttie  time 
for  answering  expires,  to  effect  a  removaL 

6.  The  court  cannot,  by  an  order  made 
after  the  time  to  ans^^er  has  expired,  di- 
recting the  bond  to  be  Hied  nunc  pro  tunc  as  of 
a  day  prior  to  such  expiration  of  time,  cut  off 
the  rlgrht  of  the  plaintiff  to  remain  in  the  state 
court,  which  has  already  become  vested  and  ilxed 
under  the  statute. 

(AufiTust  6, 1880.) 

ON  motion  before  Sawyer,  J.,  to  remand  to 
the  state  court  a  suit  removed  on  the  ^oand 
that  a  federal  question  was  involved.  Re- 
manded, 

The  motion  was  based  on  the  lack  of  any 
federal  question,  and  also  on  the  lack  of  a 
sufficient  bond.  The  bond  filed  for  removal 
did  not  specify  any  siim  of  money  as  the  pen- 
alty, but  obligated  the  parties  **\n  the  sum  of 
two  thousand"  merely,  without  stating  what 
was  meant  by  the  words  "two  thousand." 

Jdr.  James  G*  McGuire,  in  support  of 
the  motion: 

It  is  not  sufficient  to  show  that  plaintiff 

*Head  notes  by  Sawtxb,  J*. 


NOTB.— JRemoooZ  of  eauae. 

If  the  case  does  not  substantially  Involve  a  con- 
troversy within  the  Jurisdiction  of  the  court,  it 
will  be  the  duty  of  the  oourt  to  remand  It.  See 
Fergruson  v.  Boss,  8  L.  B.  A.  822,  note. 

The  circuit  court  must  have  jurisdiction  of  the 
subject  matter  and  the  power  to  do  substantial 
justice  between  the  parties.  The  nature  of  the  ac- 
tion and  not  its  form,  determines  its  removability. 
State  V.  Chicago,  B.  &  Q.  B.  Co.  8  L.  B.  A.  654, 87 
Fed.  Bep.  487. 

A  suit  which  could  not  have  been  originally 
brought  in  the  circuit  oourt  is  not  authorized  to 
be  removed  thereto  from  the  state  court.  Yuba 
Co.  V.  Pioneer  Gold  "Mln,  Co.  82  Fed.  Bep.  188. 

Where  the  want  of  jurisdiction  is  apparent  on 
the  face  of  the  record,  the  cireuit  court  may  dis- 
miss the  suit  on  its  own  motion.  Mackaye  v.  Mai- 
lory,  10  Blat«hf.  166;  Am.  Bible  Society  v.  Grove, 
101 U.  S.  610  Gi5  L.  ed.  847). 
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claims  under  one  federal  statute  and  defend- 
ant under  another.  There  must  be  a  contested 
question  of  law  upon  the  construction  or  con- 
stitutionality of  one  or  both  of  such  statutes. 

Trafton  v.  Mugues,  4  Sawy.  178;  AfeFad* 
den  V.  Bobin^an,  10  Sawy.  396;  EarMetan  v. 
jDuham,  10  Sawy.  489;  Theurkaufy.  IreHund^ 
11  Sawy.  512;  LitUe  York  Gold  W.  <fc  TF.  Cb. 
y.  Keyes,  96  U.  S.  199  (24  L.  ed.  656). 

The  defect  in  the  bond,  which  is  not  sup- 
plied by  any  other  part  of  the  bond,  is  fatal^ 

Desty,  Remov.  of  Causes,  2d  ed.  p.  142, 
S  11  c;  Burdick  v.  Hale,  7  Biss.  96;  Torrey  v. 
Grant  Loeomotive  Works,  14  Blatchf.  269. 

The  approval  of  the  bond  by  the  state  court 
does  not  cure  the  defect. 

Desty,  Remov.  of  Causes,  2d  ed.  p.  177,. 
§  17  d,  and  cases  there  cited. 

Mr.  F.  !•  Wilsouy  contra. 

Sawyer,  </.,  delivered  the  opinion  of  the 
court: 

One  ground  of  the  motion  is  that  the  peti- 
tion does  not  present  a  case  which  appears- 
from  the  facts  stated  to  arise  under  the  laws 
of  the  United  States.  One  party  claims  Ihe 
land  in  dispute  as  a  homestead,  and  the  other 
that  the  land  is  mineral,  and  therefore  not 
subject  to  be  entered  as  a  homestead.  But  it 
does  not  appear  from  any  facts  stated  that 
there  is  any  disputed  construction  of  either 
statute  under  which  the  respective  partiea^ 
claim.  For  anything  that  app>ear8,  both  par- 
ties may  agree  as  to  the  construction  of  tbo 
statutes,  and  the  whole  case  turns  upon  a  ques- 
tion of  fact,  as  to  whether  the  lancAs  mineral 
land  or  not,  or  whether  either  party  has  per-' 
formed  the  acts  conceded  to  be  necessary  to 
give  the  right  claimed.  Indeed  I  infer,  from 
the  facts  stated  in  the  petition,  that  the  contest 
will  really  be  upon  the  facts,  and  not  the  law. 
In  my  judgment  the  record  does  not  present  & 
case  for  removal  under  the  decision  in  Trafton 
v.  Nougues,  4  Sawy.  178.  which  was  followed 
by  Justice  Field  in  Little  York  Gold-  Washing 
db  W.  Co.  V.  Keyes,  whose  ruling  was  affirmed 
in  96  U.  S.  199  [24  L.  ed.  6561.  See  also 
McFadden  v.  Bobinson,  10  Sawy.  898.  22  Fed. 
Rep.  10;  HamNeton  v.  Duham,  10  Sawy.  489, 
22  Fed.  Rep.  465,  and   Theurka^  ▼.  Irdand\ 


Bond. 

Giving  the  requisite  surety  for  appearing  in  the- 
federal  coiirt  is  one  of  the  conditions  necessary  to 
the  right  of  removal.   Johnson  v.  Monell,  1  Wool  w. 
890;  Dillon,  Bemov.  of  Causes,  19;  Boberts  v.  Can- 
inffton,  2  Hall,  648;  Hazard  v.  Durant,  9  B.  1. 602. 

If  petitioner  fails  to  file  his  bond,  the  case  re- 
mains in  the  state  court.  Hill  v.  Henderson,  18 
Smedes  &  M.  688. 

The  form  of  the  bond  or  security  is,  however, 
immaterial  (Tunstallv.  Madison  Parish,  80  La.  Ann. 
471;  Mix  v.  Andes  Ins.  Co.  7i  N.  Y.  68),  if  the  pen- 
alty is  sufficient.  Miller  v.  Finn,  1  Neb.  254;  Becde 
V.  Cheeney,  5  Fed.  Bep.  888. 

Although  a  bond  he  defective,  tt  may  be  held  to* 
be  sufficient  (Bemoval  Cases,  100  U.  S.  457, 26  L.  ed. 
803);  or  a  new  bond  may  be  substituted  in  the  fed- 
eral court  (Harris  v.  Delaware,  L  &  W.  IC  Co.  18 
Fed.  Bep.  833);  but  it  must  provide  for  the  appear- 
ance of  the  petitioner  at  the  next  term  of  the 
court.    Miller  v.  Finn,  1  Neb.  264. 


i^fdo. 


AvBTm  V.  Gagan, 
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11  Sawy.  512,  27  Fed.  Rep.  769,— to  the  same 
«ffect. 

Under  any  other  rule  the  ciroait  court  would 
have  jurisdiction — at  least  until  the  want  of 
jurisdiction  is  disclosed  at  the  trial — in  every 
action  of  ejectment,  where  either  party  traces 
titles  to  a  United  States  patent,  no  matter  what 
the  matters  of  contest  may  be,  and  thus  nearly 
all  the  litigation  respecting  titles  to  lands  ly- 
ing west  of  the  Alleghany  Mountains  might 
be  swept  into  the  national  courts. 

The  jurisdiction  should  affirmatively  appear 
upon  the  record  from  the  facts  stated,  and 
not  from  the  mere  statement  of  the  conclusion 
of  the  petitioner.  The  petition  is  insufficient 
in  this  respect. 

The  summons  was  served  on  April  8,  1889, 
which  required  the  parties  to  appear  and  an- 
swer in  pursuance  of  the  provisions  of  the 
statute  of  Galir'ornia,  within  ten  days  after 
service  of  summons.  The  time  for  answering, 
then,  under  the  laws  of  California,  expired  on 
April  28.  The  time  for  answering  was  ex- 
tended from  time  to  time  by  stipulatioi}  of 
parties  till  May  29.  On  the  latter  day  the 
defendants  answered,  and  at  the  same  time 
filed  their  petition  for  removal.  This  was  not 
in  time.  The  party  must  file  his  petition  for 
removal  "at  the  time,  or  any  time  before,  the 
•defendant  is  required  by  the  laws  of  the  State, 
or  the  rules  of  the  state  court  in  which  the 
suit  is  brought,  to  answer  or  plead  to  the  dec- 
laration  or  complaint  of  plaintiff,*' — not  at 
or  before  the  expiration  of  the  extended  time 
wiibin  which  parties  may  choose  to  stipulate 
for  filing  an  answer  or  demurrer.  The  statute 
means  at  any  time  before  the  defendant  is  re- 
-quired  to  answer  by  the  laws  of  the  State, 
when  the  time  is  specially  regulated  by  the 
statutes,  and  by  the  general  rules  of  practice 
governing  the  matter  adopted  by  the  courts, 
when  the  matter  is  thus  regulated,  instead  of 
by  specific  statutes  of  the  State, — not  within 
the  time  provided  by  special  orders  extending 
the  time,  on  application  b^  or  stipulations  of 
the  parties.  As  we  said  in  Dixon  v.  W,  U, 
Tdeg,  Oo,  88  Fed.  Rep.  877,  the  prior  Act 
allowed  the  petition  to  be  filed  at  any  time 
during  the  term  at  which  it  might  first  be 
tried.  But  the  supreme  court  repeatedly  held 
that  the  Act  meant  the  term  at  which  it  could 
be  first  at  issue,  and  be  ready  for  trial,  pro- 
vided the  parties  filed  their  pleadings  at  the 
time  appointed  by  law,  whether  the  court,  or 
the  parties,  were  readv  for  trial  or  not.  And 
it  was  also  held  that  the  extension  of  the  time 
of  joining  issue  by  orders  of  the  court,  or  a 
-stipulation  for  time  between  the  parties,  could 
not  extend  the  time  for  filing  a  petition  for 
removal  to  the  next  term.  Pullman  Palace 
Oar  Oo.  V.  i^eck,  118  U.  8.  84  [28  L.  ed.  9261; 
Oreffory  ▼.  MariUy,  118  U.  S.  746  [28  L.  ed. 
1161]. 

And  this  has  often  been  the  ruling  in  this 
court,  as  will  be  seen  by  consulting  the  reports 
of  its  decisions.  Even  the  statute  as  thus 
construed  was  deemed  by  Congress  to  be  too 
liberal,  and  in  1887  the  Act  was  amended  so 
as  to  require  the  petition  to  be  filed  at  or  before 
the  time  when  the  law  or  established  rules  of 
court  required  the  defendant  to  plead.  This 
law  mn«t  be  construed  in  the  same  way  as  the 
former,  aa  to  the  matter  of  extending  the 
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time  to  plead  by  the  court,  or  by  stipulation 
of  thet  parties.  The  party  must  make  his 
election,  and  file  his  petition  at  or  before  the 
time  when  his  pleading  is  first  due  under  the 
law,  or  rules  as  they  exist  when  service  of 
summons  is  made,  or'he  waives  his  right  to  a 
removal.  This  must  be  the  rule,  or  the  parties 
by  stipulation,  or  the  court  by  special  orders, 
on  their  application,  may  extend  the  time  to 
apply  for  a  removal  indefinitely,  and  the  pol- 
icy of  the  law  be  thereby  defeated.  See  also 
Keeney  v.  Roberts,  and  cases  cited,  12  Sawy. 
89.  89  Fed.  Rep.  629,  and  Theurkavf  v,  Ire- 
land, 11  Sawy.  512,  27  Fed,  Rep.  769. 

The  policy  of  the  law  is  to  require  parties 
to  take  the  first  opportunity  to  change  the 
forum,  and  in  default  thereof  the  right  is 
waived.  Under  the  old  law  the  party  was 
compelled  to  elect  upon  first  appearing.  The 
petition  is  too  late  and  the  case  improperly 
removed  on  that  ground  also.  The  bond  filed 
with  the  petition  on  the  last  day  of  the  time 
to  answer,  as  extended  by  the  stipulation, 
contained  no  amount  of  money,  an  unfilled 
blank  having  been  left,  so  that  it  did  not  ap- 
pear for  what  money  the  obligors  were  bound. 
Afterwards,  on  June  27,  another  tx)nd  was 
filed  reciting  the  defect  in  the  first  bond  filed 
and  that  this  bond,  which  was  in  due  form, 
was  filed  in  place  of  the  prior  bond.  The 
court  made  an  order  that  it  be  filed  nunc  pro 
tunc  as  of  May  27.  But  clearly  the  court 
could  not,  by  this  order,  give  the  bond  a  re- 
troabtive  effect,  so  as  to  cut  off  a  right  wl^ch 
had  vested  in  the  mean  time.  Now  the  first 
bond  was  effective,  or  it  was  not.  If  it  was 
effective,  there  was  no  necessity  for  the  second, 
and  it  was  useless.  If  it  was  not  effective, 
then  the  case  was  not  removed  by  the  filing  of 
the  petition  or  until  after  the  filing  of  the  new 
bond,  and  this  was  long  after  the  expiration 
of  the  time  prescribed  by  the  statute,  and  the 
right  of  the  plaintiff  to  remain  and  litigate 
his  case  in  the  state  court  had  become  vested 
and  fixed.  It  was  not,  thereafter,  in  the 
power  of  the  court  to  devest  it  by  this  or  any 
other  order.  The  case  w^  not  in  fact,  or  in 
law,  removed  until  after  the  time  for  removal 
had  expired. 

That  the  bond  was  necessary  to  effect  a  re- 
moval seems  clear.  The  statute  provides  for 
the  filing  of  both  a  petition  and  bond  contain- 
ing certain  prescribed  conditions.  The  re- 
quired petition  and  bond  having  been  filed 
within  the  time  prescribed,  the  statute  pro- 
ceeds: "It  shall  then  be  the  duty  of  the  court 
to  accept  the  said  petition  and  bond,  and  pro- 
ceed no  further  in  such  suit," — that  is  to  say, 
after  filing  of  the  prescribed  petition  and  bond, 
but  not  till  "then."  See  Desty,  Remov.  of 
Causes,  142. 

The  filing  of  a  bond  is  required  by  the  same 
language  as  the  filing  of  a  petition,  and  it 
must  receive  the  same  construction'with  ref- 
erence to  the  bond  as  with  reference  to  the 
petition. 

The  paper  filed  as  a  bond  was  so  radically 
defective,  in  matters  of  substance,  that  it  was 
no  bond  at  all.  Consequently,  no  bond  wa<i 
filed  till  a  month  after  the  stipulated  extension 
of  time  to  answer  had  expired,  and  two  months 
after  the  lapse  of  the  statutory  time.  It  was 
therefore  without  effecU 
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In  Burdkk  v.  Uale.t  Biss.  9«,  the  bond,  like 
that  under  consideratioo,  bad  no  sum  speci- 
fied— the  place  for  the  amount  being  left 
blank — and  Circuit  Judge  Qresham,  and  I 
think  rightly,  held  the  defect  to  be  fatal,  as  the 
court  was  not  authorized  to  dispense  with  any 
substantial  condition  to  a  rem  oval  required 
by  the  Act. 

In  Torrey  v.  Grant  LoeomUive  Works,  14 
Blatchf.  269,  Judge  Blatchford,  now  of  the 
supreme  court,  made  a  similar  ruling  as  to  a 
less  Tital  defect  in  the  bond. 

A  similar  decision  was  made  in  McMurdy 
T.  Itis.  Co.  4  W.  N.  C.  18.  Judpe  Coxe  in 
the  Circuit  Court,  Northern  District  New 
York,  approved  and  followed  these  decisions 
with  reference  to  a  bond  which  made  no  pro- 
vision for  payment  of  costs.  Webber  v.  Bishop, 
13  Fed.  Rep.  49. 

So  Field  in  bis  treatise  on  Jurisdiction  of 


the  Federal  Courts  says:  "If  the  bond  is  man- 
ifestly defective,  as  where  no  sum  for  the  pen- 
alty is  inserted,  this  would  be  ground  for  re- 
manding the  case  to  the  slate  court  from  which 
it  came/'    Sec.  190.    See  also  §  178.  p.  156. 

There  are  some  decisions  holding  thai  slight 
defects  may  be  cured,  as  in  Harris  v.  i>3a- 
ware,  L,  db  W.  B.  Co,  18  Fed.  Rep.  888,  and 
cases  cited.  But  none  of  them  are  cases  where 
substantially  there  was  no  bond  at  all  till  long 
after  the  time  for  removal  had  expired.  Id 
my  judgment  the  court  cannot  dispense  with 
any  substantial  condition  to  a  removal.required 
by  the  statute,  and  cannot  supply  a  sobstan- 
tial  condition  after  the  time  for  removal  has 
expired,  and  the  right  of  the  other  party  baa 
attached.  For  all  of  the  various  reasons  in- 
dicated a  removal  was  not  effected. 

TliS  ca/use  must  thertfoie  be  remanded,  toith 
costs,  and  it  is  so  ordered. 
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WESTCHESTER  FIRE  INSURANCE  CO.. 

Appt., 

V, 

Jacob  B.   WEAVE?,  USE  OF  George  D. 

INSLEY. 

(....  Md.  ...J    ^ 

1*  The  fkdlnre  of  the  aMmred  to  diaclofle 
&  mort^aee  on  the  insured  property  will  avoid 
the  policy^  it  contains  a  covenant  tliat  It  shall 
be  void,  if  the  assured  is  not  the  uncondltiona] 
owner.  **  or  if  the  interest  of  the  assured  in  the 
property,  whether  as  owner  or  otherwise,  is  not 

truly  stated  in  the  policy/*  and  he  warrants  that 
he  has  not  ^  omittedi»  state  to  the  company  any 
Information  material  to  the  risk." 

2.  One  who  ham  pnrehaeed  personal 
property  under,  but  has  not  complied  with  the 
terms  of,  a  conditional  sale,  which  provides  that 
the  title  shall  not  vest  until  such  terms  are  com- 
plied with,  cannot,  upon  destruction  of  the  prop- 
erty by  fire,  recover  under  a  policy  of  Insurance 
thereon,  which  requires  him  to  be  the  uncondi- 
tional owner  of  It  at  the  time  of  the  insurance, 
notwithstanding  the  fact  that  the  instrument  of 
sale  requires  the  assured  to  pay  full  value  forthe 
property  in  case  of  its  destruction  by  fire. 

8*  In  an  action  open  a  policy  of  lire  In- 
sorance  which  requires  tne  assured  to  be  the 
unconditional  owner  of  the  property,  a  prayer 
which  in  effect  asks  the  court  to  instiuot  that  if 
the  jury  find  that  the  assured  had  not  complied 
with  the  terms  of  a  conditional  sale  under  which 
he  held  the  property,  he  cannot  recover,  is  not 
defective  because  it  calls  plaintiff  a  lessee  or 
bailee  instead  of  a  conditional  owner. 

(April  16, 1889.)! 

APPEAL  by  defendant  from  a  Judgment  of 
the  Superior  Court  of  Baltimore  City  in 
favor  of  plaintiff  in  an  action  upon  a  policy  of 
fire  insurance.    Beversed. 

The  policy  was  issued  by  the  company  to 
Weaver  April  16,  1887,  on  a  stock  of  goods, 
fixtures  and  furniture  in  a  store  in  the  City  of 
Baltimore.  The  insured  property  was  de- 
stroyed by  fire  July  2,  1887.  After  the  fire 
and  before  tbe  institution  of  the  suit  the  policy 
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was  assigned  to  the  equitable  plaintiff  Insley. 
Issues  were  raised  by  the  pleadings  as  to  the 
insurable  interest  of  plaintiff.  Plaintiff,  in 
presenting  his  case,  offered  in  evidence  an  ab- 
solute bill  of  sale  of  the  propertjr  given  by 
Weaver  to  Insley  before  Uie  policy  issued,  ana 
was  permitted  to  show  by  parol  evidence  that 
it  was  intended  to  be  a  chattel  mortgage.  De- 
fendant sought  to  have  this  evidence  excluded 
from  the  jury,  and  also  asked  to  have  the  ques- 
tion submitted  to  the  jury  whether  or  not  the 
bill  of  sale  was  not  in  fact  what  it  purported 
to  be.  But  the  court  refused  tagrant  the  prop- 
ositions, and  defendant  excepted. 

The  omission  of  Weaver  to  describe  in  the 
policy  his  interest  in  a  certain  piano  covered 
thereby,  and  which  he  held  under  an  install- 
ment contract  with  the  owners,  Wiliig  &  Co., 
formed  the  ground  of  another  exception  on  the 
part  of  defendant. 

Further  facts  appear  in  the  opinion. 

Mr.  Benjamin  Kurts*  for  appellant: 

An  omisnon  on  the  part  of  the  insured  to 
state  the  nature  and  extent  of  his  interest  in 
the  property  insured, where  an  inquiry  has  been 
made  on  the  subject  and  it  is  exacted  b^  the 
conditions  of  the  policy,  will  avoid  the  insur- 
ance. 

Baltimore  F,  Ins.  Co,  v.  Loney,  20  Md.  86, 
87;  WashiTigton  F.  Ins.  Co.  v.  KeUy,  83  Md. 
445;  Franklin  F  Ins.  Co.  v.  Coates,  14  Md. 
298;  Mut,  F  Ins,  Co.  v.  Beale^  18  Md.  48; 
Boioman  v.  Franklin  F.  Ins.  Co.  40  Md.  680. 

Messrs.  John  H.  Handj  and  Amos  T. 
Mu88elman«  for  appellee: 

An  equitable  interest  is  insurable;  if  a  court 
of  equity  will  recognize  it  and  protect  it,  that 
is  sufficient. 

Parsons,  Merc.  Law,  *507,  508,  and  cases 
there  cited. 

Any  agent,  bailee,  trustee  or  person  having 
custody  of  property  of  another,  and  responsi- 
ble for  a  return  of  same,  has  an  insurable  in- 
terest. 

Atmll  V.  MiUer,  11  Md.  848;  LeeY.  Barreda, 
16  Md.  190. 

Mortgagor  and  mortcaeee  may  both  insure 
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according  to  their  respective  interests,  the  for- 
mer to  the  full  yalue  of  the  mortgaged  proper- 
ty, the  latter  to  the  extent  of  his  debt  and 
•ecurity. 

Washington  F.  Ins,  Co,  v.  EeUy,  82  Md.  441, 
442. 

A  purchaser  in  possession  of  an  organ,  ^v- 
ing  note  of  hand  therefor,  the  same  containmg 
an  agreement  that  the  title  shall  remain  in  the 
seller  until  the  note  is  fully  paid,  has  an  insur- 
able interest  in  the  property,  although  the  note 
i^jiot  fully  paid. 

Beed  V.  WiUiamsburg  Oity  F,  Ins,  Co,  74 
Me.  587. 

Whenever  a  person,  by  statute  or  common 
law,  or  py  contract,  is  lieible  over  to  another 
for  an  injury  to,  or  loss  or  destruction  by  fire 
of  property  of  another,  whether  in  possession 
or  not,  he 'may  protect  himself  against  such 
contingent  liability  hy  insurance. 

1  Wood,  Fire  Ins.  g  299;  Crowley  v.  Cohen, 
8  Bam.  &  Ad.  478. 

If  the  complete  legal  title  vested  in  Weaver 
at  the  moment  of  destruction  of  the  piano  by 
Are,  tiien,  that  title  having  accrued  by  a  clause 
congenital  with  the  contract  itself,  it  retroacts 
to  the  date  of  the  contract. 

I^ed  V.  Hughes,  10  Gill  &  J.  8;  Wagner  v. 
Cofien,  6  Gill.  100;  Hunter  v.  Hatton,  4  Gill, 
116. 

A  vendee  in  possession  under  contract  to  pur- 
chase either  real  or  personal  property  has  an 
insurable  interest  if  he  has  either  an  equitable 
title  or  estate. 

Hough  V.  City  F.  Ins,  Co,  29  Conn.  10,  ap- 
proveof  in  Washington  F,  In^,  Co,  v.  Kelly,  82 
Md.  450;  Lorillard  F.  Ins,  Go,  v.  McOulloch, 
21  Ohio  St.  176. 

The  existence  of  a  mortgage  on  property 
does  not  affect  the  insurable  interest  of  the 
mortgagor. 

Parsons,  Merc.  Law,  *585,  and  note  1. 

A  conveyance  intended  to  secure  a  debt  will 
be  treated  in  equity  as  a  mortgage,  but  it  does 
not  terminate  the  interest  of  the  insured. 

Parsons,  Merc.  Law,  *585;  HcHbrook  v.  Am, 
Ins,  Co.  1  Curt.  C.  C.  198,  196,  197,  198;  Bus- 
seU  V.  Sout/iard,  58  U.  8.  12  How.  139  (18  L. 
ed.  927). 

To  all  intents  and  purposes  mortgagors  hold 
the  absolute  interest  in  the  property  insured, 
and  are  not  bound  to  communicate  the  exist- 
ence of  the  mortgages,  unless  specially  inter- 
rogated, or  the  policy  itself  requires  them  to 
so  communicate. 

Washington  F,  Ins,  Co.  v.  Kdly,  82  Md. 
421,  440,  441;  Clay  F,  A  M,  Stock  Ins.  Co,  v. 
Beck,  48  Md.  85S;  Bowman  v.  Franklin  F,  Ins. 
Co.  40  Md.  620. 

if  the  company  deemed  disclosure  of  incum- 
brance on  the  property  essential  to  the  validity 
of  the  contract,  it  should  have  said  so  in  plain 
terms. 

Clay  F,  d  M.  Stock  Ins.  Co,  v.  Beek,  48  Md. 
858;  Bowman  v.  Franklin  V,  Ins,  Co.  40  Md. 
620;  Transatlantie  F,  Ins.  Co,  v.  Horsey,  56 
Md.  79.  ' 

Stone*  J,,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  on  a  policy  of  in- 
surance against  loss  by  fire.  The  loss  was  duly 
proved,  but  the  company,  among  others,  set 
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up  the  defense  that  the  property,  which  waa 
exclusively  personal,  was  coverea  by  a  mort- 
gage. 

The  policy  contained  a  covenant  that  the 
policy  should  become  void  unless  consent  in 
writing  should  be  indorsed  on  the  policy,  by 
the  company,  in  the  following  instance:  ''If 
the  assured  is  not  the  sole  and  unconditional 
owner  of  the  property,  ...  or  if  tiie  interest 
of  the  assured  in  the  property,  whether  as 
owner,  trustee,  consignee,  factor,  agent,  mort- 
gagee, lessee  or  otherwise,  is  not  truly  stated  in 
this  policy." 

The  company  contends  that  as  no  disclosure 
was  made  to  the  company  that  the  property 
was  incumbered  by  a  mortgage,  and  no  written 
consent  indorsed  on  the  policy  that  it  was  in- 
sured although  mortgaged,  by  the  terms  of  the 
policy  the  comnany  fi  not  liable. 

There  is  no  aoubt  that  if  the  only  condition 
in  the  policy  was  that  the  assured  was  the  '*sole 
and  unconmtional  owner  of  the  {>roperty,"  that 
the  policy  would  not  be  held  void  if  it  turned 
out  that  it  was  incumbered  by  a  mortgage. 
This  point  is  clearly  covered  by  the  decisions 
in  Washington  F.  Ins.  Co.  v.  Kelly,  82  Md.  421, 
and  the  case  of  Clay  F.  db  M,  Stock  Ins.  Co,  v. 
Beek,  48  Md.  858;  and  the  question  we  have  to 
decide  is  whether  the  additional  words  used  in 
the  policy,  to  wit:  '  'If  the  interest  of  the  assured 
in  the  property,  whether  as  owner,  trustee,  con- 
signee, factor,  agent,  mortgagee,  lessee  or 
otherwise,  is  not  truly  stated  in  this  policy," 
will  apply  to  the  case  of  a  mortgagor. 

In  the  warranty  of  the  assured  he  states  that 
he  has  not  "omitted  to  state  to  this  company 
any  information  material  to  the  risk.'' 

Contracts  of  insurance,  as  this  court  said  in 
Kelly's  Case,  are  to  be  construed  as  other  con- 
tracts. The  law  presumes  that  the  parties  un- 
derstand the  contract  they  make,  and  every  in- 
telligible condition  was  inserted  by  design,  and 
was  intended  to  accomplish  some  purpose. 
The  court  also  repudiates  the  principle  of  in- 
terpretation adopted  in  some  cases,  that  such 
contracts  are  to  be  construed  most  strongly 
against  the  underwriter,  but  adopts  the  sounder 
rule  that  the  intention  of  the  parties  as  gathered 
from  the  whole  instrument  must  prevail. 

The  terms  of  this  policy  are  more  compre- 
hensive than  the  terms  used  in  either  Kdly*s 
Case  or  the  case  in  48  Md.  858.  '  After  reciting 
that  if  the  assured  is  not  the  sole  and  uncondi- 
tional owner  of  the  property,  or  if  the  interest 
of  the  assured,  whether  as  owner,  agent,  etc. 
or  otherwise,  is  not  truly  stated,  then  it  holds, 
the  policy  shall  be  void.  All  these  qualified  in- 
terests in  property  are  insurable.  But  it  is  im- 
portant to  the  company  that  a  full  and  true  dis- 
closure of  the  condition  of  the  property  should 
be  made,  as  upon  it  the  amount  of  the  risk  and 
the  premium  may  depend. 

In  Botoman  v.  Franklin  F,  Ins.  Co.  40  Md. 
620,  the  court  uses  this  language:  "If  the 
property  to  be  insured  is  incumbered  by  judg- 
ments, mortgages  or  liens  for  unpaid  purchase 
money,  it  is  always  of  importance  for  the  in- 
surance company  to  be  informed  of  the  fact,  as 
upon  the  existence  or  non-existence  of  real  in- 
terest and  motive  on  the  part  of  the  insured  to 
protect  and  preserve  the  property,  the  premium 
for  insurance  may  be  justly  regulated." 

And  so  in  Columbian  Ins.  Co.  v.  I/itcrenee, 
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27  U.  S.  2  Pet.  49  [7  L.  ed.  885],  Jvdge  Mar- 
shal] said:  ''Tlie  extent  of  this  interest  [the  as- 
sured^, must  always  influence  the  underwriter 
in  taking  or  rejecting  the  risk,  and  estimating 
the  premium.  .  .  .  Underwriters  do  not  rely 
so  much  upon  the  principals  as  on  the  interest 
of  the  assured;  and  it  would  seem,  therefore, 
to  he  always  material  that  they  should  know 
how  far  this  interest  is  engaged  in  guarding  the 
property  from  loss." 

It  is  evident  that  incumhrances  upon  the 
property  may  influence  the  underwriter  in  tak- 
ing the  risk  and  fixing  the  premium,  and  may 
justly  form  an  important  covenant  in  the  policy 
and  are  mateiial  to  the  risk. 

Now,  the  assured  expressly  covenantod  that 
he  had  not  omitted  to  state  to  the  ccmpiny  any 
information  material  to  the  risk.  If  such  state- 
ment is  material,  then  the  assured  has  not  com- 
plied with  his  express  covenant. 

In  KeUtf%  Case  the  court  said  that  the  nature 
of  the  interest  of  the  assured,  in  cases  of  ordi- 
nary contracts  of  insurance,  is  immaterial  to  the 
risk;  and  an  omission  to  state  the  nature  and 
extent  of  his  interest,  where  no  inquiry  has  heen 
made  on  the  subject,  and  it  is  not  exacted  by 
conditions,  will  not  avoid  the  policy.  But  the 
court  also  said  that  in  that  case  "there  were 
no  written  proposals  and  no  specific  inquiry  as 
to  title  or  interest." 

But  in  this  case  there  is  an  express  statement 
that  the  assured  has  omitted  no  statement 
material  to  the  risk.  If  the  property  insured 
had  been  in  the  hands  of  an  agent,  consignee, 
etc.,  and  had  been  insured  by  such  agent  or 
consignee  without  disclosing  the  fact  that  he 
was  such  a^nt,  consiirnee,  etc.,  the  insurance 
would  certainly  have  been  void.  It  would  be 
held  void,  not  because  the  interest  was  not  in- 
surable, but  because  the  special  interest  was 
not  disclosed  to  the  company.  The  term  **or 
otherwise"  is  broad  enough  to  include  incum- 
brances of  any  sort. 

It  has  been  argued  with  great  force  that  the 
mortgagor  of  property  has  as  much  interest  in 
the  preservation  of  the  property  as  if  it  was  un- 
incumbered, because  in  case  of  loss  the  mort- 
gagor has  the  debt  to  pay.  This  is  true,  and 
unless  the  terms  of  this  policy,  by  a  fair  con- 
struction of  its  terms,  require  the  disclosure  of 
«  mortgage,  the  existence  of  the  mortgage 


would  not  render  it  void.  But  the  existence  of 
a  morte;age  or  other  incumbrance  may  be  a 
material  fact  for  the  underwriters  in  fixing  the 
premium,  or  even  in  taking  the  risk.  The  in- 
terest of  the  assured  in  property  mortgaged  to 
many  times  its  value  could  hardly  be  supposed 
by  a  cautious  underwriter  to  be  equal  to  that 
of  an  absolute  owner,  without  any  incumbrance 
whatever. 

We  think,  therefore,  the  failure  to  disclose 
the  existence  of  a  mortgage  upon  the  property 
by  a  fair  construction  of  the  terms  of  this  policy 
renders  the  insurance  void  as  to  such  mort 

gafi^ed  property,  and  that  the  first  prayer  of  the 
efendant  should  have  been  granted. 

The  next  point  for  us  to  considep  is  the 
ownership  ol:  the  piano.  On  this  point  there 
can  be  no  doubt.  The  sale  of  Willig  &  Co.  to 
the  plaintiff  was  a  conditional  sale,  and  the  title 
did  not  vest  in  the  plaintiff  until  all  the  condi- 
tions had  been  complied  with,  and  he  was  not, 
as  the  policy  expressly  required  him  to  be,  the 
unconditional  owner  of  it  at  the  time  of  the  in- 
surance. The  clause  in  the  instrument  of  sale, 
which  requires  the  plaintiff  to  pay  the  full 
value  in  case  of  the  destruction  by  fire,  does 
not  affect  the  question.  The  terms  of  the 
policy  required  dim  to  be  the  unconditional 
owner  at  the  time  of  the  insurance,  and  this,  it 
appears,  he  was  not. 

It  has  been  argued  that  defendant's  third 
prayer,  raising  the  question  of  the  recovery  of 
the  value  of  the  piano,  Ss,  defective  in  this,  that 
it  describes  the  plaintiff  as  lessee  or  bailee, 
when  he  was  not  so,  in  fact,  and  was  therefore 
properly  rejected.  The  error,  if  it  be  one,  ia 
immaterial.  The  prayer  asked  tJie  court  to  in- 
struct the  jury  that  if  they  found  that  the  con- 
ditions set  forth  in  the  paper  signed  by  Willig 
&  Co.  and  Weaver  had  not  been  complied  with, 
etc. ,  then  the  plaintiff  could  not  recover.  This 
is  substantially  the  prayer.  Its  legal  effect  and 
operation  are  not  affected  by  calling  the  plain- 
tiff a  lessee  or  bailee  instead  of  a  conditional 
owner,  and  it  should  have  been  granted. 

From  the  view  that  we  take  of  this  case,  wo 
think  it  not  material  to  notice  the  other  questions 
raised  in  the  argument,  and  the  judgment  must 
be  reversed  and  a  new  trial  awarded. 

Judfjm^nt  reversed,  and  new  tricU  awarded. 

Motion  for  rehearing  overruled  June  12,  lt)89. 
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B.  H.  BAYLES,  Appt., 

KANSAS  PACIFIC  R.  CO. 

(....Colo ) 

1*  Mere  inequality  between  the  rate 
ehar^ed  a  sUipper  by  a  railroad  company  for 
transportlQ^  irooas,  and  the  company^s  published 
tariff  rates  is  not  prohibited  either  by  the  oommon 
law  or  by  the  provision  In  section  d,  article  15,  of 
the  Constitution,  that  **no  undue  or  unreasonable 
discrimination  shall  be  made  in  charges ;"  hence, 
a  contract  to  transport  a  certain  sblpper*s  sroods 
at  lees  than  retrular  tariff  rates  is  vaUd  unless  It 
be  shown  that  an  unjust  discrimination  was  tliere- 
by  made  or  intended. 

4S  L.  R.  A. 


8.   The  burden  Is  upon  defendant,  in  an 

action  to  recover  back  money  paid  for  transpor- 
tation over  and  above  the  amount  provided  for 
in  the  transportation  contract,  to  aUeere  and 
prove  unjust  discrimination.  » 

8.  The  authority  of  a  reoeiTor  of  a  rail- 
road company,  who  is  operating  the  road,  to 
make  a  contract  granting' special  transportation 
rates,  will  be  presumed  until  the  contrary  is 
shown. 

4.   A  demurrer  willnot  be  sustained  upon 

the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  if 
there  are  facts  well  pleaded  sufficient  to  entitle 
the  party  to  any  relief;  and  the  fact  that  the  com- 
plaint fails  to  show  that  plaintiff  is  entitled  to  aH 
the  relief  asked  Is  immaterial. 


See  also  27  L.  R.  A.  622. 
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6.  A  receiver  is  neither  a  necessary*  nor 
a  proper*  party  to  an  action,  after  his  dis- 
otaartre,  to  reform  a  contract  made  with  him  as 

reoeiTer* 

(October,  1880.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Denver  Superior  Court  sustaining  a 
demurrer  to  the  complaint  in  an  action  te  re- 
cover a  stipulated  rebate  upon  a  transpoilation 
contract.    Beverhed. 

The  facts  are  fullv  stated  by  the  court. 
Messrs,  Brown  A  Putnam  for  appellant. 
Messrs.  Teller  ft  Orahood  for  appellee. 

Pattison,  (7.,  delivered  the  following  opin- 
ion: 

The  question  presented  for  consideration  in 
this  case  arises  upon  the  judgment  of  the  court 
below,  sustaining  a  demurrer  to  the  complaint. 

The  grounds  of  the  demurrer  were,  in  sub- 
stance: 

1.  That  the  complaint  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  aotion. 

2.  That  the  contract  sought  to  be  enforced 
was  void  as  against  public  policy. 

3.  That  there  was  a  defect  of  parties  defend- 
ant. 

To  discuss  the  case  intelligently,  a  careful 


It  i^  then  alleged  that  prior  to  the  date  of 
said  contract,  by  order  and  decree  of  the  Cir- 
cuit Court  of  the  United  Slates  for  the  District 
of  Kansas,  in  a  certain  suit  wherein  John  A. 
Stewart  and  others  were  plaintiffs,  and  the 
Kansas  Pacific  Railway  Company  was  defend- 
ant, one  S.  T.  Smith  had  been  appointed,  and 
had  duly  qualified  as  receiver,  and  had  taken 
possession  of  the  said  railway  for  its  entire 
length,  from  Kansas  City,  Missouri,  to  the  City 
of  Denver,  and  from  that  timo  until  June  14, 
1879,  had  managed  said  railway,  and  that  all 
transportation  of  freight  was  contracted  for 
and  controlled  by  him  as  such  receiver. 

This  allegation  is  followed  by  the  statement 
that  S.  R.  Ainsley,  at  the  time  the  contract  was 
made,  and  during  all  of  his  term  of  ofiSce,  was 
the  general  agent  of  the  said  receiver  at  the 
City  of  Denver,  and  authorized  to  execute,  on 
his  behalf,  agreements  for  the  transportation 
of  freight,  including  the  contract  above  set 
forth;  that  by  mutufd  mistake  in  the  form  of 
the  agreement  the  contract  was  executed  by 
the  said  Ainsley  as  representative  of  the  said 
Railway  Company,  rather  than  said  receiver. 

It  is  then  alleged  that  the  contract  was 
adopted,  and  partially  performed,  by  the  said 
receiver  and  that  freight  of  plaintiff  was  trans- 


analysis  of  the  contract  and  the  allegations  of   ported  under  such  contract  by  him,  through 


the  complaint  is  necessary. 

The  contract  is  set  out  in  Tubc  terba,  and  is 
as  follows: 

''This  agreement  made  this  20th  day  of 
March,  A.  D.  1878,  by  and  between  B.  H. 
Bayles  of  Denver,  Colorado,  party  of  the  first 
part,  and  S.  R.  Ainsley,  general  agent  of  and 
representing  the  Kansas  I'acific  Railway  Com- 
pany, party  of  the  second  part,  witnesseth, 
that  the  <eaid  party  of  the  first  part  hereby 
agrees  to  ship  klX  merchandise  bought  by  him 
and  shipped  from  eastern  cities,  by  the  Kansas 
Pacific  Railway  Company.  In  consideration 
of  which  the  said  party,  on  behalf  of  and  rep- 
resenting the  Kansas  Pacific  Railwajr  Com- 
pany, agrees  to  transport  all  merchandise  con- 
signed to  said  party  of  the  first  part,  from: 

•*1.  New  York  to  Denver,  Colorado,  $1  per 
hundred  pounds,  regardless  of  classification. 

"2.  Chicago,  Illinois,  to  Denver,  Colorado, 
$110  per  carload,  and  80  cents  per  hundred 
pounds  on  less  than  carload  shipment*^. 

"3.  St.  Louis,  Missouri,  to  Denver,  Colorado, 
80  cents  per  hundred  pounds  on  less  than  car- 
load shipments,  and  |110  per  carload  lots. 

"4.  Kansas  City,  Missouri,  and  Leavenworth, 
Kansas  (proper)  (90  per  carload,  and  60  cents 
per  hundred  pounds  on  less  than  carload  ship- 
ments. 

"It  is  agreed  that  above  rates  shall  be  and 
remain  in  force  until  January  1,  1879.  And 
it  is  further  agreed  that  the  said  party  of  the 
second  part  shall  rectify  and  correct  all  over- 
charges and  protect  the  said  parly  of  the  first 
part  in  the  above-named  rates,  in  Denver,  Colo- 
rado. And  it  is  further  agreed  that  when  mer- 
chandise shipped  to  the  care  of  the  Kansas 
Pacific  Railway  Company  shall  be  diverted  to 
other  roads  and  be  delivered  by  other  than  the 
Kansas  Pacific  Railway  Company,  it  shall  in 
no  way  work  a  forfeiture  of  this  contract. 
(Signed)  "B.  H.  Bayles, 

"S.  R.  Ainsley, 


5L.R.A. 


his  agents  and  employes,  and  all  money  paid 
by  plaintiff  was  received  by  his  agents,  and 
used  by  him  in  the  management  of  said  rail- 
way, and  accounted  for  by  him  upon  his  final 
discharge. 

It  is  then  stated  that  the  railway  remained  in 
the  possession  and  under  the  control  of  the  re- 
ceiver until  June  4.  1879,  when  the  circuit 
court  decreed  that  it  should  be  delivered  to  and 
retained  by  ihe  Railway  Company, which  order 
was  complied  with  by  the  receiver,  who,  on 
the  14th  day  of  the  same  month,  turned  over 
to  theRnilway  Company  all  moneys  in  his  hands, 
amounting  to  the  sum  of  (265,791.20,  and  took 
a  receipt  therefor,  by  which  it  was  stipulated 
and  agnjed  by  the  Railway  Company  that  **any 
other  claims  aorainst  the  receiver  should  be  as- 
sumed and  paid  by  the  said  Railway  Company," 
which  saia  adjustment  was  afterwards  ap- 
proved by  a  final  decree,  rendered  October  17, 
1884. 

It  is  then  stated  that  at  the  time  the  money 
was  so  paid  to  defendant,  by  the  receiver,  the 
indebtedness  sought  to  be  recovered  in  this  ac- 
tion was  a  valid  claim  against  the  receiver  and 
one  of  the  debts  which  the  Railway  Company 
assumed  and  agreed  to  pay. 

It  is  then  alleged  that  under  the  provisions 
of  the  contract  plaintiff,  in  performance  there- 
of, shipped  all  merchandise  bought  by  him  in 
eastern  cities  over  the  Kansas  Pacific  Railway 
to  Denver,  and  that  the  total  freight  on  such 
merchandise  aggregated  the  sum  of  $10,619.69, 
which  sum  he,  from  time  to  time,  paid  to  the 
agents  of  the  receiver  in  full.  That,  under  the 
contract,  he  was  entitled  to  a  rebate  on  the 
amount  paid  for  freight,  in  the  sum  of  $2,565.- 
91;  that  of  that  sum  the  agent  of  the  receiver, 
with  his  full  knowledge  and  consent,  paid  to 
plaintiff  at  various  times,  and  in  different 
amounts,  the  sum  of  $1,858.58,  leaving  a  bal- 
ance still  unpaid  on  March  8, 1879,  of  $1,211.- 

,,,         39;  that  the  railway  corapanv  refused  to  pay 

"Agt.  K.  P.  Ry."  I  the  balance  remaining  unpaid.    That  plaintiff 
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paid  the  full  freight  rates  od  merchandise 
shipped  by  him  as  aforesaid,  and  by  teriiis  of 
the  contract,  was  entitled  to  a  return  of  said 
sum  of  (2,565. 91,  "which  sum  was  the  &sgxe- 
gate  of  overcharge  made  by  said  receiver  there- 
on, in  consequence  of  some  running  arrange- 
ment between  the  said  receiver  and  certain 
other  connecting  lines,  the  nature  of  which  is 
wholly  unknown  to  plaintiff  and  cannot  there- 
fore be  here  stated." 

The  second  cause  of  action  need  not  t)e  stated. 

Judgment  is  prayed  for  the  reformation  of 
the  contract,  so  that  the  same  shall  conform  in 
its  execution  to  the  real  intention  of  the  par- 
ties, and  for  the  sum  of  $1,211.89  upon  the 
first  cause  of  action,  and  for  the  sum  of  $2,- 
000  upon  the  second  cause  of  action,  and  for 
costs. 

The  demurrer  was  sustained  upon  the  sole 
ground  that  the  contract  souprht  to  be  enforced 
was  void  as  against  public  policy. 

The  court  in  effect  held  that,  under  the  con- 
tract, the  plaintiff  secured  rates  for  the  trans- 
portation of  merchandise  which  were  less  than 
the  published  schedule  rates  of  defendant;  that 
such  char^  amounted  to  an  unjust  discrimina- 
tion, withm  the  meaning  of  the  law,  and  that 
the  Constitution  of  this  State,  of  which  the 
court  could  take  cognizance  upon  demurrer, 
without  proof  of  any  of  the  facts,  circumstan- 
ces, conaitions  or  surroundings  under  which 
the  contract  was  made,  and  which  may  have 
existed  while  the  same  was  being  performed  by 
the  plaintiff.  This  decision,  and  the  princi- 
ples which  are  invoked  to  sustain  it,  will  now 
be  discussed. 

The  naked  facts  of  the  case  are,  simply,  that 
upon  the  day  named  a  contract  was  made,  by 
the  terms  of  which  plaintiff,  for  a  certain  peri- 
od, was  to  have  a  special  rate  upon  the  mer- 
chandise purchased  by  him  in  eastern  cities,  in 
consideration  of  his  undertaking  to  consign 
such  merchandise  from  Kabaas  City  via  Kan- 
sas Pacific  Railway.  This  rate  only  applied  to 
shipments  made  at  the  eastern  termmus  of  the 
railway,  or  which  were  shipped  from  eastern 
cities  consin^neci  to  appellee.  Whether  the  rate 
was  either  different  or  less  than  that  given  to 
other  shippers  residing  in  Benver,  under  like 
conditions,  and  under  tne  same  circumstances, 
does  not  appear. 

It  does  not  appear,  either  directly  or  indi- 
rectly, that  the  special  rate  given  to  plaintiff 
was  an  exclusive  privilege  enjoyed  by  him 
alone.  There  is  nothing  to  warrant  the  infer- 
ence that  any  shipper  residing  in  Denver  could 
not  have  secured  the  same  rate  upon  property 
which  was  to  be  shipped  by  him  from  eastern 
cities.  There  is  nothing  in  the  complaint  show- 
ing that  any  shipper,  whether  be  desired  to  ship 
much  or  little,  might  not  have  secured  the  same 
rate  upon  application  to  appellee.  Neither  is 
there  anything  to  warrant  the  assumption  that 
the  arrangement  was  a  secret  one.  Neither  is 
there  any  reason  for  the  inference  that  it  was 
the  intention  of  the  Railway  Company  to  give 
to  appellant  a  preference.  There  was  no  prom- 
ise not  to  give  the  same  rates  to  others.  The 
Railway  Company  remained  at  liberty  to  charge 
others  the  same  or  lower  rates. 

Upon  all  the  facts,  therefore,  if  effect  be 
given,  not  only  to  the  language  of  the  contract 
Itself,  but  to  the  very  allegation  of  the  com- 
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plaint,  it  is  clear  that  the  purpose  of  the  con- 
tract was  to  give  to  appellant  a  special  rate  and 
nothing  more.  This  contract  was  performed 
by  him,  and  partially  performed  by  the  Rail- 
way Company.  The  ultimate  conclusion  to 
be  drawn  from  the  entire  record  is  that  appel- 
lant secured  a  rate  which  was  less  than  the  reg>- 
ular  schedi^le  rates  in  force  at  the  time;  that 
there  "was  some  inequality  in  charges  made  by 
the  appellee,  but  nothing  to  show  that  such  in- 
equality in  charges  was  practiced  toward  those 
who  shipped  property  under  like  circumstan- 
ces and  conditions. 

Do  these  facts,  standing  alone,  warrant  the 
conclusion  that,  within  the  meaning  of  the  law 
and  of  the  Constitution,  an  unjust  discrimina- 
tion was  intended,  which  rendered  the  contract 
void  as  against  public  policy? 

It  is  a  well-settled  elementary  principle  of 
the  law  of  common  carriers  that  mere  inequal- 
ity in  charges  does  not  amount  to  unjust  dis- 
crimination. The  requirement  of  the  law  is 
that  the  charge  made  shall  be  reasonable.  A 
claim  against  a  common  carrier  cannot  be  pred- 
icated upon  the  bare  fact  Uiat  the  amount  paid 
by  one  is  greater  than  the  amount  paid  bv  an- 
other. At  common  law  the  question  is  wheth- 
er, under  all  the  circumstances,  the  charge  is 
reasonable. 

Complete  uniformity  in  charges  is  not  oblig- 
atory. This  principle  prevails  in  all  States 
except  where  it  has  been  modified  by  legisla- 
tive enactment.  In  the  administration  oif  the 
law,  the  principle  itself  has  never  been  modified, 
but  the  courts  have  declared  in  man^  cases  that 
there  must  be  no  unjust  discrimination.  ThiSp 
too,  has  come  to  be  an  elementary  principle. 

Charges,  therefore,  must  not  only  be  reason- 
able, but  equal,  when  the  circumstances  and 
conditions  are  the  same.  Privileges  tending  to 
give  to  a  shipper  a  monopoly,  which  may  in- 
juriouslv  affect  those  engaged  in  like  pursuit, 
are  declared  to  be  unjust.  Contracts  which 
tend  to  create  such  preference  are  held  to  be 
void  as  against  public  policy. 

These  principles  of  the  common  law  rcmaia 
in  full  force  in  practically  every  State.  In  this 
State  thev  are  made  a  part  of  the  organic  law, 
from  which  neither  the  courts  nor  the  Legisla- 
ture can  depart. 

Attention  is  here  called  to  a  few  of  the  au- 
thorities bearing  upon  these  principles:  "Rail- 
road companies  may  lawfully  make  contracts 
to  refund  to  a  shipper  a  certain  portion  of  the 
stipulated  or  established  freight  by  the  name  of 
drawbacks  or  rebates;  but  an  agreement  not  to 
allow  the  same  drawback  to  others  is  against 
public  policy  and  void.  But  if  such  objection- 
able part  of  the  contract  is  severable,  it  will 
not  affect  the  validity  of  the  entire  contract." 
2  Rorer,  Railroads,  1875. 

In  the  case  of  McNees  v.  Mo.  Pac.  R,  Co,  29 
Mo.  App.  224,  4  West.  Rep.  872,  the  action 
was  brought  to  recover  rebates  upon  a  contract 
practically  the  same  as  that  stated  in  the  com- 
plaint in  the  case  at  bar.  A  demurrer  was  in- 
terposed to  the  complaint  upon  the  ground  that 
it  aid  not  state  facts  sufilcieut  to  constitute  a 
cause  of  action,  and  the  question  argued  and 
decided  was,  whether  the  contract  set  forth  was 
void  as  against  public  policy.  Hall,  /.,  in  the 
course  of  his  opmion,  said:  "The  contract  was 
not  illegal  ana  void.    It  was  not  within  the 


1889. 


Batlbs  v.  KjiH&As  Pacific  R.  Co. 


488 


prohibition  of  Revised  Statutes,  section  815  or 
section  821.  Neither  was  it  within  the  prohibi- 
tion of  the  common  law  against  any  distinction 
or  discrimination  being  made  by  a  common 
carrier  in  favor  of  one  a^iDst  another.  It 
was  not  discrimination  aeainst  anyone  for  the 
defendant  to  agree  with  plaintiff  to  charge  him 
less  than  the  regular  tariff  rates.  The  regular 
tariff  rates  were  fixed  and  known.  By  the  con- 
tract, by  means  of  a  rebate,  the  plaintiff  was 
to  be  charged  less  than  those  rates,  but  wholly 
without  regard  to  what  others  were  to  l>e 
charged.  The  object  of  the  contract  was  not 
to  discriminate  against  anyone,  but  was  simply 
to  fi^ive  the  plaintiff  a  less  rate  than  the  fixed 
andregular  rate.  By  the  contract  no  discrim- 
ination was  made  Mtween  the  plaintiff  and 
others.  Under  the  coutracfr  the  defendant 
might  not  only  have  charged  everyone  Hie 
same  rate  given  to  plaintiff,  but  even  a  less  rate 
than  that  rate.  To  charge  one  a  rate  less  than 
the  regular  fixed  rate  is  not  discrimination. 
But  to  char  j;e  one  a  higher  rate  than  the  lowest 
fixed  rate  given  to  anyone  else,  under  certain 
circumstances,  is  discnmination." 

The  sections  of  the  ptatuteT  cited  by  the  court 
reed  not  be  quoted  here.  The  statute  was  en- 
acted to  prevent  unjust  discrimination. 

In  the  case  of  Christie  v.  Mo.  Pae,  B,  Oo.  94 
Mo.  453,  82  Am.  &  Eng.  R.  R.  Cas.  413.  18 
West  Rep.  688,  2  Inters.  Com.  Rep.  22,  it  is 
held  that  "a  common  carrier  has  the  right  to 
contract  to  ship  freight  at  a  lower  rate  than  the 
published  tariff  rate  if  he  choose  to  do  so,  and 
such  contract  is  not  against  public  policy  un- 
less the  privilege  to  ship  at  such  rate  is  granted 
exclusively  to  the  shipper  with  whom  it  is 
made,  or  is  denied  to  other  shippers.  It  is  the 
exclusiveness  of  the  privilege  granted  to  one 
and  denied  to  another  which  makes  the  dis- 
crimination, and  renders  the  contract  void  as 
against  public  policy.  No  such  exclusiveness 
or  discrimination  appears  in  the  contract  sued 
upon,  and  the  objection  of  the  defendant  to 
the  reception  of  any  evidence  was  properly 
overruled." 

In  this  case  the  action  was  based  upon  an 
alleged  contract  whereby  it  was  agreed  that 
plaintiff  should  ship  grain  of  various  kinds 
from  certain  stations  in  the  State  of  Kansas  to 
Chicago,  m.,  find  that  on  presentation  of  bills 
for  such  shipments,  the  plaintiff  should  pav 
the  usual  and  ordinary  rates  therefor,  accord- 
ing to  defendant's  tariff  rates,.and  that  defend- 
ant should  pay  to  plaintiff  all  sums  of  money 
which  defend  ant  should  receive  over  and  above 
the  rate  agreed  upon  between  the  parties.  The 
object  of  the  suit  was  to  recover  from  defend- 
ant the  difference  between  the  sum  paid  by 
plaintiff  according  to  defendant's  tariff  rates, 
and  the  amount  that  was,  by  the  agreement  of 
the  parties,  to  be  paid.  Bagan  v.  Aiken,  9 
Lea,  609;  Ex  parte  Benson,  18  8.  C.  39;  Af^ 
inger  v.  South  Carolina  B.  Co.  29  S.  C.  266, 
35  Am.  &  Eng.  R.  R.  Cas.  519;  Langdon  v.  Bob- 
ertson,  13  Out.  Rep.  497,  30  Am.  &  Eng.  R. 
R.  Cas.  28;  Johnson  v.  Pemacola  cfe  P.  B  Go, 
16  FhL  623. 

The  cases  cited  clearly  establish  the  proposi- 
tion that  mere  inequality  between  the  rate 
charged  a  shipper  and  the  published  tariff 
rates  does  not  constitute  unjust  discrimination, 
within  the  meaning  of  the  law. 
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The  court  below  arciaed  this  case  upon  the 
authority  of  S<y}flcld  v.  Lake  Shore  d  M.  8,  B 
Co,  43  Ohio  St  571,  1  West.  Rep.  812.  The 
case  is  well  considered,  and  contains  a  most  ex- 
haustive and  instructive  discussion  of  the  ques* 
tion  of  discrimination;  but  nowhere,  in  all  die 
fifty  pages  occupied  by  the  discussion,  can 
there  be  found  a  syllable  upon  which  the  con- 
clusion that  the  contract  in  the  case  at  bar  was 
void  as  against  public  policy  can  be  predicated. 

The  principle  decioed,  briefly  stated,  is  as 
follows:  "Where  a  lower  rate  is  given  by  such 
corporation  to  a  favored  shipper,  which  is  in- 
tended to  give,  and  certainly  gives,  an  exclu- 
sive monopoly  to  the  favored  shipper,  affecting 
the  business  and  destroying  the  trade  of  other 
shippers,  tbe  latter  have  the  ri^ht  to  require  an 
equal  rate  for  all  under  like  circumstances.'* 

Messenger  v.  Pa.  i2L  Cfe>.  86  N.  J.  L.  407,  is 
cited  in  support  of  the  judgment.  The  prin- 
ciple in  that  case  is  prccis'iy  the  same  as  that 
decided  in  the  Ohio  case,  aud  is  stated  in  the 
syllabus  in  tlie  following  language:  "An  agree- 
ment by  a  railroad  company  to  carry  goods  for 
certain  persons  at  a  cheaper  rate  than  they  will 
carry  under  tbe  same  conditions  for  others  is 
void  as  creating  an  illegal  preference."  The 
same  case  was  reviewed  a  second  time,  and  is 
reported  in  37  N.  J.  L.  681.  The  doctrine  of 
these  two  cases  is  unquestionably  sustained 
both  by  reason  and  authority. 

Nevertheless,  in  the  same  State,  in  the  case 
of  StewaH  v.  Lehigh  Valley  B.  Co.  38  N.  J.  L. 
505,  it  was  expressly  held  that  "a  covenant  by 
the  Morris  Canal  &  Banking  Company  not  to 
allow  to  others  a  drawback  from  established 
rates,  on  the  transportation  of  merchandise 
over  its  canal,  which  it  agreed  to  allow  to  the 
covenantee,  is  against  public  policy  and  void. 
Such  a  contract  does  not,  however,  invalidate 
the  entire  contract  in  which  it  exists,  and  from 
the  remainder  of  which  it  is  severable.  The 
agreement  to  allow  the  drawback  to  the  cov- 
enantee is  valid  and  enforceable,  and  others 
are  entitled  to  equally  reasonable  terms." 

In  the  case  of  Ha/ys  v.  Pennsylvania  Co,  12 
;  Fed.  Rep.  309,  Baxter,  Circuit  Judge,  in  dis- 
cussing the  question  of  discrimination,  says: 
"It  is  enough  for  present  purposes  to  say  that 
the  defendant  has  no  right  to  make  unreason- 
able and  un  j ust  discriminations.  But  what  are 
such  discriminations?  No  rule  can  be  formu- 
lated with  sufiScient  flexibility  to  apply  to  every 
case  that  may  arise.  It  may,  however,  be  said 
that  it  is  only  when  the  discrimination  inures 
to  the  undue  advantaj^  of  one  man,  in  conse- 
quence of  some  injustice  inflicted  on  another, 
that  the  law  intervenes  for  the  protection  of 
the  latter." 

In  the  light  of  these  authorities,  attention  is 
now  called  to  the  provisions  of  the  Constitu 
tjon  which  relate  to  this  subject.  Section  6  of 
article  15  declares  that  "all  individuals,  asso- 
ciations and  corporations  shall  have  equal  right 
to  have  persons  and  property  transported  over 
any  railroad  in  this  State,  and  no  undue  or  un- 
reasonable discrimination  shall  be  made  in 
charges  or  in  facilities  for  transportation  of 
freignt  or  passengers  within  the  State;  and  no 
railroad  company,  nor  any  lessee  or  emplojfe 
thereof,  shall  give  any  preference  to  individ- 
uals, associations  or  corporations  in  furnishing 
cars  or  locomotive  power." 
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Tbat  this  is  but  a  declaration  of  the  common 
law  is  conceded.  Bv  this  provision,  the  ele- 
mentary principles  of:  the  law  of  common  car- 
riers, above  defined,  are  adopted  as  a  part  of 
the  organic  law  of  the  Slate.  Railway  compa- 
nies organized  or  aulhorized  to  do  business 
within  ibis  State  are  subject  to  the  law  as  de- 
clared by  this  constitutional  provision.  The 
language  of  the  section  is,  "that  no  undue  or 
unreasonable  discrimination  shall  be  made  in 
charges."  By  fair  intendment,  it  is  clear  that 
railway  companies,  under  this  provision,  maj 
discriminate  so  long  as  such  discrimination  is 
neither  ''undue  nor  unjust."  While  this  pro- 
vision remains  in  force,  it  may  well  be  doubted 
whether  either  this  court  or  the  Legislature  can 
declare  that  a  railway  company  shall  not  dis- 
criminate in  charges  at  all,  or  that  mere  in- 
equality in  rates  shall  constitute  an  "undue  or 
unjust  discrimination.  By  this  provision  rail- 
way companies  are  left  at  liberty  to  regulate 
the  rates  of  transportation,  and  are  not  answer- 
able for  their  conduct  in  this  respect,  unless 
such  charges  are  unreasonable  and  by  "undue 
and  unjust"  discrimination  tend  to  create  ex- 
clusive privileges,  to  the  detriment  of  other 
shippers  or  the  public  at  large. 

It  is  cleai;  that  the  contract  set  forth  in  the 
complaint,  unless  supplemented  by  proof  of 
facts  tending  to  establish  an  exclusive  privi- 
lcs:e,  or  an  unlawful  preference,  is  not  void 
within  the  meaning  of  this  section.  There  is 
no  presumption  that  the  contract  is  void,  and 
in  this,  as  in  all  other  cases,  when  mere  ine- 
quality in  charges  appears,  the  parties  should 
be  allowed  to  show  that  by  reason  of  existing 
circumstances  or  conditions  no  unjust  prefer- 
ence or  discrimination  was  either  creatca  or  in- 
tended. The  court  cannot  act  ex  mero  motu. 
The  burden  is  upon  him  who  charges  illegali- 
ty. The  defendant  should  have  been  required 
to  answer,  and  to  establish  the  iniquity  of  the 
agreement  by  proof. 

In  this  connection,  attention  is  called  to  the 
case  of  Indianapolis^  D.  cfe  8.  R,  Co,  v.  £hrvin, 
118  111.  250,  6  West.  Rep.  101,  which  has  been 
cited  as  authority  in  support  of  the  judgment. 
In  the  syllabus  of  that  case  it  is  stated  that  "  a 
contract  between  a  railroad  company  and  a 
shipper,  that  the  latter  shall  pay  the  regular  es- 
tablished rates  on  freight,  the  same  as  all  other 
shippers,  and  that  the  company  shall  pay  back 
to  him,  by  way  of  rebate,a  certain  portion  of  the 
freight  so  charged  and  paid,  whereby  such  ship- 
per will  pay  a  less  rate  for  transporialion  than 
that  paid  by  others  and  the  public  generally,  for 
like  services  under  similar  circumstances,  and 
for  like  distances,  is  void  as  being  against  public 
policy  at  common  law,  and  in  violation  of  the 
statute  a^inst  unjust  discrimination."  An 
examination  ot  this  case  will  clearly  show, 
first,  that  the  doctrine  above  stated  is  not  sus- 
tained by  the  opinion,  and  second,  that  the  de- 
cision is  based  upon  a  statute  of  which  the  con- 
stitutional provision  of  this  State  is  in  no  sense 
a  counterpart. 

The  case  suggests  an  examination  and  dis- 
cussion of  the  course  of  legislative  enactment 
and  judicial  decision  in  Illinois.  The  suit  was 
brought  to  recover  drawbacks  or  rebates.  The 
railroad  company,  by  special  plea,  set  up  the 
contract  under  which  the  plaintiff  claimed.  A 
demurrer  to  the  special  plea  was  sustained. 
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Upon  the  trial,  under  the  general  issue,  the 
railway  company  offered  to  prove  that  the  ar- 
rangement by  which  the  rebates  were  agreed 
to  be  paid  was  a  secret  arrangement,  "  that  the 
rates  as  given  to  the  plaintiff  were  private,  and 
not  open  to  the  public  generally,  and  less  than 
were  charged  to  the  public  generally,  and  less 
than  the  schedule  rates,  and  less  than  any  other 
shipper  had.  except  Davis  &  Finney;  that 
plaintiffs  ana  Davis  A  Finney  did  the  bulk  of 
the  grain  business  on  the  road;  that  no  other 
grain  shippers  had  such  special  rates  and  could 
not  compete  with  plaintiffs."  This  evidence 
was  excluded. 

The  Legislature  had  passed  two  different 
statutes.  The  one  in  force  when  the  case  of 
Toledo,  W.  dhW,  R.  Co.  v.  Elliott,  76  III.  67, 
cited  by  appellant,  was  decided,  had  been  re- 
pealed, ana  a  subsequent  statute  enacted,  which 
was  in  force  when  Indiannpolis,  D,  db  8.  B, 
Co,  V.  Ervin,  supra,  was  before  the  court.  By 
the  new  statute  it  was  declared,  among  other 
things,  that  "all  discriminating  rates,  charges, 
collections  or  receipts,  whether  made  directly 
or  by  means  of  any  rebate,  drawback  or  other 
;  shift  or  evasion,  shall  b&  deemed  and  taken 
against  such  railroad  corporation  as  prima 
facie  evidence  of  the  unjust  discrimination 
prohibited  by  the  provisions  of  this  Act."  111. 
Rev.  Stat.  1874,  chap.  142.  §  88. 

This  statute  in  effect  established  a  new  rule 
of  evidence,  which  did  not  prevail  in  that  State 
prior  to  its  enactment.  Toledo,  W.  iSbW.  B.  Co, 
V.  EUiott,  76  m.  67. 

Discriminating  rates  are  declared  to  be  prima 
facie  evidence  of  the  unjast  discriminations 
prohibited  by  the  Act.  No  new  principle  was 
created.  Discriminating  rates  were  not  made 
conclusive  evidence  of  unjust  discrimiuation 
under  that  statute.  Indeed,  the  Legislature  of 
that  State  could  not  have  lawfufiy  enacted 
such  a  principle  under  the  Constitution,  as  will 
be  hereafter  seen.  The  enactment  of  this  stat- 
ute resulted  from  a  former  decision  of  the  su- 
preme court  construing  a  prior  Act.  Chicago 
&  A.  B.  Go.  V.  People,  67  111.  11. 

The  Act  in  force  prior  to  1878  prohibited  any 
discrimination  whatever  in  charges,  and  was 
intended  to  give  effect  to  a  constitutional  pro- 
vision, which  reads  as  follows:  "  The  Greneral 
Assembly  shall  pass  laws  to  correct  abuses,  and 
preventmnjust  discrimination  or  extortion,  in 
the  rates  of  freight  and  passenger  tariffs  on 
the  different  roads  in  the  State,  and  enforce 
such  laws  by  adequate  penalties,  to  the  extent, 
if  necessary  for  that  purpose,  of  forfeiture  of 
their  property  and  franchises."    Art.  11,  §  155. 

In  the  case  last  cited  C/tief  Justice  Lawrence 
says:  "This  provision  expressly  directing  the 
Legislature  to  pass  laws  to  prevent  unjust  dis- 
crimination is  a  recognition  of  the  palpable  fact 
that  there  may  be  discriminations  which  are  not 
unju8t,and,  by  implication,  it  restrains  the  pow- 
er of  the  Legislature  to  a  prohibition  of  those 
which  are  unjust.  That  was  undoubtedly  the 
object  of  the  Legislature  in  passing  the  existing 
law  .  .  .  But  the  Act  itself  goes" further.  It 
forbids  any  discrimination  whatever,  under  any 
circumstances,  and  whether  just  or  unjust,  in 
the  charges  for  transporting  the  same  class  of 
freight  over  equal  distances,  even  though  mov- 
ing in  opposite  directions,  and  does  not  permit 
the  company  to  show  that  the  discrimination  is 
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not  uDJust.  The  mere  proof  of  the  discrim- 
inatioD  makes  out  a  case  against  the  railway 
oompaDies,  which  they  are  not  allowed  to  meet 
hy  evidence,  showing  the  reason  or  propriety 
of  discrimination,  and  then,  upon  this  sort  of 
£27  parte  trial,  imposes,  as  a  penalty  for  the  of- 
fense, a  forfeiture  of  the  franchise  which  would 
often  be  equivalent  to  a  f  ne  of  miUions  of  dol- 
lars." He  further  says:  "That  the  naked  fact 
that  a  railway  comi>any  charges  a  larger  sum 
for  transporting  freight  of  the  same  class  over 
a  given  distance  than  it  is  charging  for  the  same 
distance  over  another  part  of  its  road,  or  in  the 
opposite  direction,  is  not,  of  itself,  conclusive 
evidence  of  an  unjust  discrimination,  will  be 
manifest  on  a  moment's  consideration."  Also: 
"  We  give  this  illustration  for  the  purpose  of 
showing  that  a  difference  of  price  for  the  same 
distance  of  transpoitation  is  not  necessarily  an 
unjust  discrimination,  and  that  any  law  must  be 
fatally  defective  which  infers  guilt  as  a  con- 
clusive presumption,  from  a  mere  fact  of  dif- 
ference of  rates,  without  ])ermitting  the  com- 
panies to  show  why  the  different  rates  were 
adopted."  And  finally,  "The  opinion  of  the 
court  is  that,  while  the  Lej^cislature  has  an  un- 
questionable power  to  prohibit  unjust  discrim- 
ination in  relation  to  freights,  no  prosecution 
can  be  maintained  under  the  existing  Act,  un- 
til amended,  because  it  dor:S  not  prohibit  un- 
just discrimination  merely,  but  discrimination 
of  any  character,  and  because  it  does  not  allow 
the  companies  to  explain  the  reason  of  the  dis- 
crimination^but  forfeits  their  franchise  upon  an 
arbitrary  and  conclusive  presumption  of  guilt, 
to  be  drawn  from  the  proof  of  an  Act  that 
mifi^bt  be  shown  to  be  perfectly  innocent.  In 
these  particulars  the  existing  Act  violates  the 
spirit  of  the  Constitution." 

This  decision  was  made  at  the  January  Term, 
1873.  The  Act  construed  in  Indianapolis,  Z>. 
dS.  R,  Co.  V.  Ervtn,  118  111.  250,  6  West.  Rep. 
101,  was  approved  May  1,  1873,  and  went  into 
force  in  July  of  the  same  year. 

The  above  discussion  of  the  Constitution  and 
statutes  of  Illinois  renders  it  clear  that  the  case 
of  Indianapolis,  D.  <&S,  R.  Co,  v.  Ervin,  supra , 
can  have  no  weight  in  this  State.  The  Legis- 
lature of  Illinois  has  laid  down  a  new  rule  of 
evidence,  under  which  the  burden  of  justifying 
such  a  contract  is  upon  the  party  who  seeks  to 
enforce  it.  At  common  law  its  invalidity 
must  be  shown  by  the  party  who  attacks  it. 
In  this  State  the  common  law  prevails. 

The  contract  sought  to  be  enforc^  in  this 
case  was  therefore  presumptively  a  lawful  con- 
tract. The  complaint,  as  an  entirety,  express- 
ly shows  that  the  appellant  secured  special 
rates,  and  by  inference,  that  such  rates,  were 
less  than  schedule  rates.  For  this  reason  alone 
the  court  below  declared  that  the  contract  was 
against  public  policy.  This  was  error.  The 
demurrer  should  bavebeen  overruled  and  thede- 
fendant  required  to  answer.  If  defendant  had 
answered  that  the  contract  was  against  public 
policy,  because  an  unjust  discrimination  was  in- 
tended, and  the  answer  had  been  sustained  by 
proof,  the  plaintiff  could  not  have  recovered. 

The  remaining  questions  in  the  case  will  now 
be  briefly  considered. 

The  contention  that  the  receiver  was  without 
))ower  to  make  the  contract  is  without  merit. 
Ir  is  expressly  alleged,  and  in  effect  admitted 
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by  the  demurrer,  that  the  receiver  managed 
and  controlled  the  business  of  the  Company; 
that  he  operated  the  railway.  It  cannot  be  as- 
sumed that  the  contract  was  in  violation  of  his 
authority  until. his  authority  in  the  premises  is 
shown. 

Upon  the  assumption  that  the  contract  was 
valid,  other  questions  suggested  by  appellee's 
counsel  will  be  briefly  discussed. 

The  first  and  general  ground  of  demurrer 
stated  is  that  the  complaint  does  not  state  facts 
sufl^cient  to  constitute  a  cause  of  action.  The 
rule  IB  well  established  in  this  State  that  if  there 
are  facts  well  pleaded,  sufficient  to  entitle  a 
party  to  any  relief,  a  demurrer  will  not  be  sus- 
tained upon  this  ground. 

In  fferfort  v.  Cramer,  7  Colo.  483,  it  is  held 
that  ''a  pleading,  to  be  subject  to  demurrer, 
must  present  depots  so  substantial  in  their  nat- 
ure, and  so  fatal  in  their  character,  as  to  au* 
thorize  the  court  to  say — taking  all  the  facts  to 
be  admitted — that  they  furnish  no  cause  of  ac- 
tion whatever." 

If  the  complaint  is  tested  by  this  principle, 
can  it  be  said  that  upon  all  the  facts  alleged  no 
cause  of  action  whatever  can  be  predicated? 
It  appears  that  at  the  time  the  contract  was 
made  Alnsley  was  the  agent  of  the  receiver  of 
appellee;  that  he  made  the  contract  as  such 
agent;  that  by  it  he  intended  to  bind  the  r^ 
ceiver;  that  the  contract  was  adopted  by  the  re- 
ceiver as  his  own;  that  at  the  time  the  contract 
was  made  and  during  all  italife,  he  was  operat- 
ing the  railway,  and  that  he  performed  it,  in 
part,  by  pacing  rebates  according  to  its  terms; 
that  he  received  the  moneys  paid  for  freight  by 
plaintiff  and  used  the  same  in  the  operation  of 
the  road;  that  he  accounted  for  and  paid  over 
such  moneys  when  discharged  from  his  office; 
that  he  took  a  receipt  from  the  Railway  Com- 
pany, by  the  terms  of  which  that  company 
obligatea  itself  to  pay  any  other  claims  against 
him  then  outstanding;  that  this  claim  was  exist- 
ing at  the  time  of  his  discharge.  These  allega- 
tions clearly  state  a  cause  of  action.  The  con- 
tention that  the  cause  is  equitable,  and  that  the 
allegations  of  the  complaint  are  insufficient  to 
entitle  plaintiff  to  a  decree  reforming  the  con- 
tract for  mutual  mistake,  cannot  be  entertained. 
It  is  clear  that  upon  proof  of  all  the  allegations 
of  the  complaint,  plaintiff  would  be  entitled  to 
a  judgment,  even  if  be  failed  to  show  that 
there  was  a  mutual  mistake  in  the  manner  of 
executing  the  contract,  within  the  meaning  of 
equitable  principles. 

If  the  complaint  fails  to  show  that  the  plain- 
tiff is  entitled  to  all  the  relief  asked,  it  is  not, 
for  that  reason,  demurrable  because  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. WJiiU  V.  Lyons,  42  Cal.  279;  Canty  v. 
Lattemer,  31  Minn.  239;  Hewitt  v.  Bouoers,  84 
lud.  295;  Bayless  v.  Qlenn,  72  Ind.  5;  MoritzY. 
Splitt,  55  Wis.  441;  Tewskbury  v.  JSchuleiiberg, 
41  Wis.  584'. 

It  is  further  contended  that  the  complaint  is 
demurrable  for  defect  of  parties  defendant;  that 
8.  T.  Smith  should  have  been  made  a  party , 
for  the  reason  that,  as  a  part  of  the  relief  asked, 
a  reformation  of  the  contract  was  prayed  for. 
It  appears  that  Smith  was  discharged  from  his 
receivership  long  prior  to  the  commencement 
of  this  action.  It  is  a  well  settled  principle 
that  a  receiver  is  not  personally  liable  upon  a 
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contract  or  coveoant  made  officially.  It  has 
already  been  said  that  it  affirmatively  appears 
in  the  complaint  that  this  was  the  contract  of 
the  receiver,  and  not  of  Smith  as  an  iodividuaL 
This  being  so,  it  would  be  idle  to  make  him  a 
party,  as  do  relief  could  be  had  against  him. 
He  was  neither  a  necessary  nor  a  proper  party 
to  the  action.  High,  Receivers,  §$>  273,  278; 
Arnold  v.  8uffolhBanl\  27  Barb.  425;  Living- 
ston y.  PettigreiD.  7  Lans.  405;  Farmers  L,  db 
T.  Co,  V.  Iowa  (kiU,  R,  Co,  2  McCrary,  181; 
Brown  v.  Wahash  B.  Co.  96  111.  297. 

The  judgment  should  be  reversed  and  the 
cause  remanded,  with  leave  to  appellee  to  an- 
swer. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing  opinion 
the  judgment  is  reversed,  and  the  cause  remanded 
to  the  District  Court  of  Arapahoe  County  as  suc- 
cessor under  the  law  to  the  Superior  Court. 

Richmond*  C,  concurs. 


1,  C,  dissenting: 

I  regret  that  I  am  unable  to  adopt  the  con- 
clusions reached  by  the  majority  of  the  court. 
The  question  to  be  discussed  and  determined 
is:  Was  the  judgment  of  the  court  below,  in 
sustaining  the  demurrer  to  the  complaint  and 
dismissing  the  suit,  correct?  The  suit  was 
brought  to  recover  money  alleged  to  have  been 
paid  Dj  the  appellant  to  appellee  for  the  trans- 
portation of  merchandise.  The  written  con- 
tract of  the  parties  is  set  out  in  full  in  the  com- 
plaint, and  18  as  follows: 

''This  agreement  made  this  20th  day  of 
March,  A.  D.  1878,  by  and  between  B.  H. 
Bayles,  of  Denver,  Colorado,  party  of  the  first 
part,  and  6.  R.  Ainsley,  general  agent  of  and 
representing  the  Kansas  Pacific  Bailway  Com- 
pany, party  of  the  second  part,  witnesseth  that 
the  said  party  of  the  firsi  part  hereby  agrees  to 
ship  all  merchandise  bought  by  him  and  shipped 
from  eastern  cities  by  the  Kansas  Pacific  Hail- 
way  Company.  In  consideration  of  which  the 
said  party,  on  behalf  of  and  representing  the 
Kansas  Pacific  Railway  Company,  agrees  to 
transport  all  merchandise  consigned  to  the  said 
party  of  the  first  part,  from, 

**1.  New  York  to  Denver,  Colorado,  $1.00 
per  hundred  pounds,  regardless  of  classifica- 
tion. 

•*2.  Chicago,  111.,  to  Denver,  Colo.,  $110 
per  car  load  and  80  cents  per  hundred  pounds 
on  less  than  carload  shipments. 

**8.  St.  Louis.  Missouri,  to  Denver,  Colo.,  80 
cents  per  hundred  pounds  on  less  than  carload 
shipments,  and  $110  per  carload  lots. 

**4.  Kansas  City,  Missouri,  and I^eaven worth, 
Kansns.  (proper)  $90  per  car  load,  and  60  cents 
per  hundred  pounds  on  less  than  carload  ship- 
ments. 

"It  is  agreed  that  above  rates  shall  be  and 
remain  in  force  until  January  1, 1879.  And  it 
is  further  agreed  that  the  said  party  of  the  sec- 
ond part  shall  rectify  and  correct  all  over- 
charges and  protect  the  said  partv  of  the  first 
part  m  the  above  named  rates  in  Denver,  Colo. 
And  it  is  further  agreed  that  when  merchan- 
dise shipped  to  the  care  of  the  Kansas  Pacific 
Railway  Company  shall  be  diverted  to  other 
roads,  and  be  delivered  by  other  than  the  Kan- 
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sas  Pacific  Railway  Company,  it  shall  in  no 
way  work  a  forfeiture  of  this'contiact. 

"B.  H.  Bayles, 
"8.  R.  Ainsley. 

"Agt.  K.  P.  Ry.  • 

There  are  several  allegations  in  the  complaint 
in  regard  to  a  receiver  of  the  appellee,  etc., 
that  need  not  be  set  out  or  discussed,  as  they 
are  satisfactorily  disposed  of  iu  the  majority 
opinion.  Those  necessary  to  a  proper  under- 
standing of  the  case  are  the  following: 

"8.  That  pursuant  to  the  provisions  of  tha 
said  contract  the  plaintiff  did  from  the  date 
thereof  until  the  said  1st  day  of  January,  A. 
D.  1879,  ship  all  merchandise  bought  bv  him 
in  said  eastern  cities,  over  the  said  Kansas 
Pacific  Railway  to  Denver,  as  he  was  required 
to  do,  and  dunng  the  said  period  be  shipped 
over  the  said  railway  merchandise  to  said  City 
of  Denver,  the.total  freight  on  which  aggregat- 
ed the  sum  of  $10,619.69,  which  sum  he  paid 
at  various  times  to  the  agent  of  the  said  receiver 
in  full. 

''9.  That  by  the  provisions  of  said  contract 
the  plaintiff  was  entitled  to  a  rebate  on  the 
amount  so  paid  for  said  freight,  in  the  sum  of 
$2,565.91,  of  which  sum  the  agent  of  said  re- 
ceiver, with  his  full  knowledge  and  concur- 
rence, paid  to  plaintiff  at  various  times  and  in 
various  sums  the  sum  in  the  aggregate  of 
$1,858.52,  leaving  a  balance  still  due  and  un- 
paid to  plaintiff  on  the  8d  day  of  March,  A.  D. 
1879,  of  $1,211.89,  no  part  of  which  has  ever 
been  paid  to  plaintiff  either  by  the  defendant  or 
the  said  receiver.  And  the  plaintiff  further 
alleges  that  pursuant  to  the  terms,  provisions 
and  conditions  of  the  said  contract,  the  said  re- 
ceiver paid  plaintiff,  on  account  of  money  due 
on  such  rebate,  eight  different  payments,  to  wit: 
in  the  months  of  April,  June,  August,  Septem- 
ber, October  and  December,  A.  D.  1879,  and 
in  February  and  March,  A.  D.  1879,  sums  ag- 
gregating the  said  sum  of  $1,858.52,  in  part 
payment  of  the  overcharges  on  said  freight  due 
plaintiff,  thus  recognizing  the  validity  of  said 
contract  and  the  liability  of  the  said  receiver  to 
perform  its  conditions  and  provisions;  but  that 
the  said  Railway  Company  wholly  refuses,  not- 
withstanding the  several  promises,  to  pay  the 
said  balance  of  $1,211.89. 

"10.  That  the  plaintiff  paid  to  the  said  re- 
ceiver, under  protest,  the  tuU  freight  rates  on 
all  of  said  merchandise  so  as  aforesaid  shipped 
by  him  over  said  railway,  and  by  the  terms  of 
said  contract  was  entitled  to  a  return  to  him  of 
the  said  sum  of  $2,565.91,  which  sum  was  the 
aggregate  of  overcharges  made  by  said  receiver 
thereon,  in  consequence  of  some  running  ar- 
rf\ngement  between  the  said  receiver  anacer- 
tain  other  count  ct'ng  lines,  the  nature  of  which 
is  wholly  unknown  to  plaintiff  and  cannot 
therefore  be  here  stated. 

•'Second  cause  of  action:  The  plaintiff  fur- 
ther complains  and  alleges: 

"1 .  That  during  the  month  of  December,  A. 
D.  1878,  there  arrived  at  Kansas  City,  in  the 
State  of  Missouri,  large  shipments  of  merchan- 
dise, the  property  of  the  plaintiff,  consigned  to 
him  at  Denver,  Colo.,  and  which  had  been 
previously  purchased  by  him  in  eastern  cities, 
and  which  said  merchandise  of  plaintiff  should 
be  carried  over  said  railway  under  said  con- 
tract at  once,  and  which  freight  the  said  re- 
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ceiver  was  bound  to  ship  to  him  without  delay 
over  said  railway  to  Deuver,  but  that  the  said 
receiver,  in  violation  of  said  contract,  utterly 
refused  to  do  so  at  any  time,  and  that  after 
leaving  said  merchandise  at  Kansas  City  to  be 
carried  over  the  railway  of  tiie  defendant  by 
said  receiver  until  after  January  1,  1879,  and 
the  same  not  bavins  been  carried  to  him  under 
said  contract,  the  piaintifF  was  required  to  and 
did  cause  the  same  to  be  shipped  to  him  at 
Denver,  over  the  railroads  of  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Companv,  and 
paid  freight  thereon  to  said  last-named  com- 
pany in  the  sum  $705,  which  was  |316  more 
than  the  contract  price  of  such  carriage  under 
said  contract;  and  which  last-named  sum  he 
paid  on,  to  wit:  the  25th  day  of  January,  A. 
D.  1879*,  and  that  no  part  of  said  sum  last 
Damed  has  been  refunded  to  him  either  by  said 
receiver  or  defendant. 

*'4.  That  the  freight  so  charged  by  the  Atch 
ison,  Topeka  &  Santa  F6  Rauroad  Company 
was  a  reasonable  sum  to  be  charged  for  said 
carriage,  and  was  the  smallest  sum  for  which 
the  piaintifF  could  have  the  same  carried  from 
Kansas  City  to  Denver." 

The  grounds  of  demurrer  to  the  complaint 
necessajy  to  be  considered,  ai-e:  ''(1)  that  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  that  the  contract 
sought  to  be  enforced  is  void  as^against  public 
policy." 

The  demurrer  was  sustained  on  the  second 
ground,  consequently  the  discussion  is  nar- 
rowed to  the  one  question:  Is  the  contract 
illegal  and  void,  being  against  public  policy 
and  in  violation  of  the  Constitution  and  com- 
mon law? 

Section  6  of  art.  15  of  the  Constitution  of 
this  State  is  as  follows: 

"All  individuals,  associations  and  corpora- 
tions shall  have  equal  rights  to  have  persons 
and  property  transported  over  any  railroad  in 
this  State,  and  no  undue  or  unreasonable  dis- 
crimination shall  be  mad''  in  charges  or  facili- 
ties for  transportation  of  freight  or  passengers 
within  the  State,  and  no  railroad  company,  nor 
any  lessee,  manager  or  employe  thereof,'  shall 
give  any  preference  to  individuals,  associations 
or  corporations  in  furnishing  cars  or  motive 
power." 

It  is  declared  in  section  4  of  the  samei article: 

"All  railroads  shall  be  public  highways,  and 
all  railroads  shall  be  common  carriers." 

In  section  8  it  is  declared: 

"And  the  police  power  of  the  State  shall 
never  be  abridged  or  so  construed  as  to  permit 
corporations  to  conduct  their  business  in  such  a 
manner  as  to  infringe  the  equal  rights  of  indi- 
viduals or  the  general  well-being  of  the  State." 

It  will  be  ol^erved  that  railroad  companies 
are  not  by  the  Constitution  prohibited  from  all 
discriminations,  but  from  undue  and  unreason- 
able discriminations.  Hence,  it  becomes  nec- 
essary in  the  first  instance  to  determine,  from 
the  decisions  of  our  own  courts  and  the  com- 
mon law,  what  is  unjust,  illegal  or  unreason- 
able discrimination.  Section  6  of  the  Consti- 
tution is  declaratory  of  the  common  law.  It 
has  not,  as  in  many  States,  been  followed  by 
statutes  elaborating  the  principles  contained  in 
it,  but  clearly  recognizes  and  asserts,  in  con- 
nection with  the  other  sections  named,  the 
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common-law  principles  of  sovereign  control 
of  the  State  over  isuch  corporations  and  their 
amenability  to  such  control.  A  railroad  com- 
pany is  cnartered  solely  for  the  purpose  of 
exercising  the  functions  and  performing  the 
duties  of  a  common  carrier.  Such  charters  are 
granted  for  the  supposed  good  of  the  public  to 
furnish  improved  and  adequate  means  of  trans- 
portation and  travel.  Important  franchises  are 
conferred  b^  this  State,  and  in  return  the  com- 
pany accepting  the«charter  assumes  certain  im- 
portant duties,  responsibilities  and  obligations. 
The  State,  in  transferring  to  corporations  fran- 
chises that  pertain  to  state  sovereignty,  and 
that  could  be  enjoyed  and  exercised  by  it, 
transfers  them  subject  to  control,  and  with  the 
implied  contract  and  understanding  that  they 
are  to  be  taken  and  administered  as  a  public 
trust  for  the  benefit  of  the  State.  And  the  cor- 
poration, in  accepting  the  charter,  accepts  it 
subject  to  the  common-law,  constitutional  and 
statutory  obligations  attaching,  and  with  the 
knowled^  that  the  nature  of  the  grant  imposes 
those  obligations,  assuming,  by  so  doing,  a  pub- 
lic trust,  ai:d  becoming  to  a  certain  extent 
public  agents  lor  the  adniinisteringof  the  trust. 
Hence,  its  relation  to  the  public  is  the  same  as 
that  of  the  State  would  be  had  it  retained  its 
franchises  and  prosecuted  the  business  itself 
instead  of  delegating  it.  This  precludes  the 
corporation  from  exercising  over  the  property 
the  same  control  it  could  if  it  were  private 
property,  free  of  the  obligations  and  duties  it 
owes  to  the  public  by  reason  of  its  assumed 
public  agency. 

That  common  carriers  were  subject  to  con- 
trol and  could  not,  in  the  management  of  their 
affairs,  discriminate  unduly  and  unreasonably 
in  the  transportation  of  freight  or  passengers, 
or  in  charges,  at  common  law;  and  that  the 
clause  in  section  6  of  our  Constitution  is  de- 
claratory of  the  common  law,  is  supported  by 
the  following  authorities:  The  first  is  the 
celebrated  case  of  Goggs  v.  Bernard,  2  Ld.  Raym. 
909,  whera  it  is  stated  that  a  common  carrier 
exercises  a  public  employment.  To  the  same 
point:  Sinking  Fund  Cases,  99  U.  S.  719  [26  L. 
ed.  5011;  MeDvffee  v.  Pcyrtland  &  R,  R,  Co,  52 
N.  H.  430:  Messenger  v.  Pennsylvania  R,  Oo,  86 
N.  J.  L.  407,  87  N.  J.  L.  531;  Sandford  v.  Cat- 
awissa,  W,  d  E,  R,  Co.  24  Pa.  378;  Chicago  A 
A.  R,  Co.  V.  Pe^le.  67  III.  11;  Scofield  v.  Lake 
Shore  cfe  M.  8,  R,  Co,  43  Ohio  St.  571,  1  West. 
Rep.  812. 

The  contract  in  writing,  it  will  be  observed, does 
not  disclose  the  whole  agreement  If  suit  had 
been  brought  on  the  wntten  contract  alone  for 
a  violation  of  some  of  its  provisions,  the  ques- 
tion presented  might  be  more  difficult  to  deter- 
mine than  at  present,  where  the  supposed  cause 
of  action  by  the  complaint  is  shown  to  be  part- 
ly upon  the  written  contract  and  partly  upon  a 
parol  agreement  in  connection  with  it,  made  at 
the  same  time;  and  these,  taken  together,  it 
seems  were  not  deemed  sufficient  by  the  pleader 
to  disclose  the  full  nature  and  extent  of  the  con- 
tract and  intention  of  the  parties  in  making  it, 
and  the  injury  or  damage  sustained  by  plain- 
tiff in  the  alleged  violation,  but  he  had  to  state 
wherein  and  to  what  extent  his  contract  differed . 
from  the  general  rates  given  the  public  by  the 
defendant  and  competing  lines  in  published 
schedules  of  tariffs,  and  also  disclosed, a  fact 
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not  stated  in  the  written  contract,  but  t)ossibly 
inferable  from  it^  viz.,  that  the  money  to  be 
paid  by  the  plaintiff  to  defendant  was  not  the 
price  fixed  in  the  written  contract  where  the 
chnrges  were  absolutely  and  arbitrarily  fixed 
from  differeot  points  without  regard  to  classi- 
fication, but  was  the  published  and  general  tar- 
iff price  under  classification  given  to  the  public 
as  the  price  for  which  such  transportation 
would  be  performed;  all  of  which,  in  excess  of 
the  rates  fixed  in  the  written  contract  (such  ex- 
cess amoimting  to  25  per  cent  or  80  per  cent  of 
the  amount  paid),  to  be  handed  back  or  re- 
funded to  the  plaintiff  as  rebate  or  drawback. 
Had  the  written  paper  embraced  the  entire  con- 
tract the  sums  to  be  paid  would  have  been  those 
mentioned  in  it,  not  a  larger  sum,  and  the  first 
supposed  cause  of  action  would  have  had  no 
existence.  As  pleaded,  it  shows  no  damage 
crowing  out  of  the  written  contract,  but  an  S- 
fort  to  recover  back  money  paid  in  excess  of 
the  prices  fixed,  not  through  inadvertence  or 
mistake,  but  voluntariljr  in  pursuance  of  a  se- 
cret arrangement  not  disclosed  in  the  paper. 

An  examination  of  the  opinion  filed  in  this 
case  will  disclose  the  error  into  which  the 
learned  judge  has  fallen.  All  through,  the 
question  discussed  is  the  written  contract  and 
its  legality.  The  fact  that  it  was  not  the  entire 
contract  of  the  parties. is  entirely  ignored;  the 
fact  that  there  was  a  published  schedule  and 
tariff  of  prices  for  the  public  is  admitted;  that 
the  published  prices  were  those  the  public  were 
to  pay  and  did  pay,  is  conceded.  The  fact  that 
the  contract  was  private  and  only  known  to  the 
parties — that  the  business  was  to  be  done  osten- 
sibly at  the  prices  others  were  requirai  to  pay, 
the  whole  published  tariff  rate  to  oe  paid  and  a 
part  ref  unaed—seemed  to  have  been  overlooked. 
These  facts  are  not  contained  in  the  written  con- 
tract, but  are  alleged  in  the  complaint.  The 
complaint  does,  or  is  supposed  to.disclose  all  the 
facts  upon  which  the  plaintiff  relied  for  a  re- 
covery; and  if  the  complaint  taken  as  a  whole 
shows  that  the  entire  contract,  verbal  and  writ- 
ten, was  void  and  illegal,  beiilg  against  public 
policy,  then  the  demurrer  was  properly  sus- 
tained. If  the  contract  was  legal  and  proper, 
one  that  the  parties  had  a  right  to  make,  it  is 
hard  to  find  a  reason  for  shrouding  it  in  secre- 
cy. If  not  unduly  and  unreasonably  discrimi- 
nating against  the  public  and  other  shippers, 
why  did  it 'become  necessary  to  make  the  trans- 
action double,  showing  to  the  public  and  on 
the  books  of  the  Company  a  state  of  facts  that 
did  not  exist,  while  the  real  facts  to  be  acted 
upon  were  only  known  to  the  interested  par- 
ties? Such  methods  of  dealing  are  vicious  and 
fraudulent  prima  facie,  not  such  as  the  public 
demand  and  have  a  right  to  expect  from  an 
agent.  They  are  wrong  on  principle,  affording 
corporations  an  opportunity  secretly  to  make 
unjust  and  illegal  discrimination;  and  if  the 
system  was  not  intended  to  effect  this  end.  no 
good  reason  can  be  adduced  for  its  adoption. 

It  is  argued  in  the  opinion  of  the  court  that 
there  is  nothing  in  the  case  which  indicates  that 
in  making  this  contract  there  was  any  discrim- 
ination in  favor  of  the  appellant  against  other 
dealers  engaged  in  the  same  line  m  trade.  It 
may  be  that  other  dealers  doing  a  business  as 
extensive,  and  requiring  as  large  an  amount  of 
transportation,  and  willing  to  obligate  them- 
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selves  to  furnish  no  freight  to  competing  lines, 
could  have  secured  the  same  favorable  rates. 
Admitting  this  to  be  so,  it  does  not  remove  the 
difficulty.  The  fact  that  a  common  carrier  is 
willing  to  discriminate  in  favor  of  two,  three 
or  more  large  dealers  against  the  public  gener- 
ally and  against  the  smaller  dealers  who  might 
need  exactly  the  same  kind  of  service  in  a  les- 
ser degree,  would  not  relieve  the  present  case 
from  a  taint  of  illegality  and  undue  discrimi- 
nation. What  the  public  have  a  right  to  ex> 
pect  and  demand  is  that  every  shipper, whether 
doing  a  large  or  limited  busiress,  shall  pay  the. 
same  price  for  the  same  service;  and  that  the 
prices  asked  and  taken  for  such  service  shall 
be  those  tbat  are  published  and  known.  In  the 
opinion  it  is  said: 

"There  is  nothing  to  warrant  the  inference 
that  any  shipper  residing  in  Denver  could  not 
have  secured  the  same  rate  upon  property 
which  was  to  be  shipped  by  him  from  eastern 
cities;  there  is  nothing  in  the  complaint  show- 
ing that  any  shipper,  whether  he  desired  to 
ship  much  or  little,  might  not  have  secured  the 
same  rate  upon  application  to  appellee." 

Is  such  the  fact?  In  order  for  any  other 
shipper  to  avail  himself  of  the  same  rates  would 
not  a  knowledge  of  the  facts  by  him  be  neces- 
sary? Should  not  the  transaction  be  open  and 
appear  on  the  books  of  defendant  in  its  true 
character?  How  could  another  secure  the  same 
rates  when  he  did  not  and  could  not  know  what 
they  were?  How  could  he  know  that  the  par- 
ties really  paying  the  same  price  as  himself 
were  to  have  80  per  cent  of  such  pajp^ments  re- 
funded? Where  the  whole  transaction  was  se- 
cret and  covert,  known  only  to  themselves  and 
nothing  made  public  until  one  of  the  parties 
found  It  necessary  to  disclose  it  in  a  court  of 
justice,  how  were  other  parties  to  avail  them- 
selves of  it?  The  sophistry  of  the  proposition 
is  apparent.  Honest  administration  would  not 
require  a  shipper  to  take  advantage  of  facts  he 
could  not  know,  but  would  require  the  agent 
of  the  public  to  only  charge  the  next  shipper 
the  same  price  for  the  same  service,  It  is  said 
in  the  opinion  "that  there  is  nothing  in  the 
complaint  showing  that  any  shipper,  whether 
he  desired  to  ship  much  or  little,  might  not 
have  secured  the  same  rates,  etc.*'  Perhaps 
such  is  the  fact;  but  there  is  an  allegation  in 
the  complaint  not  referred  to  in  the  opinion. 
It  is  alleged  that,  after  appellee  broke  the  con- 
tract before  its  expiration  and  refused  to  trans^ 
port  one  shipment  of  appellant  at  contract 
prices,  appellant  had  them  carried  by  a  com- 
peting road  (the  Atchison,  Topeka  &  Santa  F6 
Railroad),  between  the  same  points,  at  a  cost 
of  $216  in  excess  of  contract  price  with  ap- 
pellee, and  then  says: 

"4.  That  the  freight  so  charged  by  the  At- 
chison, Topeka  &  Santa  F6  Railroad  Company 
was  a  reasonable  sum  to  be  charged  for  said 
carriage  and  was  the  smallest  sum  for  which 
the  appellant  could  have  the  same  carried  from 
Kansas  City  to  Denver." 

This  seems  to  have  been  overlooked,  and,  al- 
though the  goods  were  not  carried  by  appellee^ 
shows  the  difference  on  one  lot  between  the 
prices  the  public  were  required  to  pay,  and  the 
appellant,  under  the  secret  contract,  for  the 
same  service.  The  question  to  be  determined 
is  not  the  one  propounded  in  the  opinion: 
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whether  other  parties  could  have  obtained  the 
Bame  rates  upon  appHcatioD  if  they  had  known 
the  facts,  but  whetner,  not  knowing  the  facts, 
and  not  applying,  they  were  charged  and  paid 
the  published  tariff  rateS'-25  per  cent  or  80  per 
cent  greater  for  the  same  service  than  paid  by 
plaintiff  under  the  secret  contract.  That  such 
was  the  fact  is  plainly  alleged  in  the  complaint, 
and  practically  conceded  in  the  opinion,  and  if 
so,  is  clearly  "undue  and  unreasonable  discrim- 
ination in  yiolation  of  the  Constitution  and 
common  law." 

"  The  actual  intention  of  the  parties  at  the 
time  of  contracting  is  the  chief  guide  in  the 
construction  of  contracts;  and  if  the  intent  can 
be  ascertained,  ...  it  must  goyern."  Addi- 
son. Cont.  285;  2  Parsons.  Cont.  493-498; 
ScJiuylkill  Nav.  Go,  y.  Moore,  2  Whart.  (Pa.) 
491 ;  2  Kent,  Com.  727. 

**  In  the  construction  of  a  written  contract 
the  court  must  place  itself  in  the  position  of  the 
contracting  parties  at  the  time  of  its  execution, 
and  look  at  the  occasion  that  gave  rise  to  it — 
the  relative  position  of  the  parties  and  their  ob- 
vious designs  as  to  the  objects  to  be  accom- 
plished." 1  Addison,  Cont.  293;  EolUngsvsorth 
v.  Fry,  4  U.  B.  4  Dall.  345  [1  L.  ed.  861]; 
Walker  y.  Tucker,  70  IlL  527. 

These  principles  of  construction  are  so  ele- 
mentary that  perhaps  an  apology  is  necessary 
for  citing  authorities  in  their  support;  but  they 
do  not  seem  to  have  received  proper  considera- 
tion in  this  case.  When  the  subject  matter  of 
the  contract,  the  ordinary  manner  of  doing 
business  with  the  public  by  appellee,  the  pub- 
lished tariff  of  prices  given  as  the  prices 
for  service,  and  the  conldentitd  character  of 
the  contract  as  disclosed  in  the  complaint — 
where  the  service  was  ostensibly  to  be  per- 
formed for  the  same  price  published  and 
charged  others,  and  one  fourth  or  one  third  of 
the  money  paid  to  be  secretly  refunded — are 
considered,  there  can,  under  the  rules  of  con- 
struction above  given,  be  no  question  of  the 
intention  of  the  parties  to  make,  or  of  the  mak- 
ing of,  the  contract  illegally  discriminating  in 
favor  of  the  appellant. 

In  2  Addison  on  Contracts,  720,  it  is  said,  in 
enumerating  contracta  illegal  as  against  public 
policy:  "And  all  contracts  prejudicial  to  the 
interests  of  the  public,  such  as  contracts  to  pre- 
vent free  competition."  See  Hilton  v.  Ecker- 
aey,  6  El.  &  Bl.  (88  Eng.  C.  L.)  48-77,  where 
Ibis  principle  is  discussed  at  length  in  the  court 
of  *3xchequer.  To  the  same  point,  2  Chitty, 
Cont.  982,  988,  and  notes. 

Attention  is  called  to  the  case  of  Messenger 
v.  Fa,  R.  Go.  86  N.  J.  L.  407.  In  that  case 
tlie  declaration  set  out  that  the  plaintiffs  were 
large  shippers  of  live  hogs  from  Chicago  and 
Pittsburg  to  Jersey  City;  that  the  defendants 
agreed  that  if  plaintiffs  would  ship  all  by 
them  they  would,  on  and  after  January  1, 1871, 
trnusport  their  hogs  from  Chicago  and  from 
Pittsburg  to  Jersey  City  at  the  regular  rates, 
allowing  them  a  drawback  of  20  cents  per  hun- 
dred pounds  upon  all  hogs  shipped  from  Chi- 
cago, and  10  cents  per  hundred  upon  those 
shipped  from  Pittsburg;  and,  further,  should 
the  defendants,  after  January  1, 1871,  transport 
the  same  description  of  freight  for  others  be- 
tween the  same  points,  except  seyen  parties 
named,  at  less  tlum  the  regular  rates,  or  should 
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allow  others  a  drawback,  tbcn  they  should  al- 
low to  plaintiffs  such  further  drawback  as 
would  bring  their  freight  20  cents  per  hundred 
and  10  cents  per  hundred  lower  than  the  low- 
est.    In  the  opinion  Beasley,  Ch.  J.,  says: 

"There  can  be  no  doubt  that  an  agreement 
of  this  kind  is  calculated  to  give  an  important 
advantage  to  one  dealer  oyer  other  dealers;  and 
it  is  equally  clear  that  if  the  power  to  make  the 
present  engagement  existed,  many  branches  of 
business  are  at  the  mercy  of  these  companies. 
A  merchant  who  can  transport  his  wares  to 
market  at  a  less  cost  than  his  rivals  will  soon 
acquire,  by  underselling  them,  a  practical  mo- 
nopoly of  the  business;  and  it  is  obvious  that 
this  result  can  often  be  brought  about  if  the 
rule  is  as  the  plaintiffs  contend  that  it  is,  that 
these  bargains  giving  preference  can  be  made. 
.  .  .  The  trader  who  can  transmit  his  mer- 
chandise over  it  on  terms  more  favorable  than 
others  can  obtain,  is  in  a  fair  way  of  ruling  the ' 
market.  The  tendency  of  such  compacts  is 
adverse  to  the  public  welfare,  which  is  mate- 
rially dependent  on  commercial  competition. 
Consequently,  the  inquiry  is  of  moment,  wheth- 
er such  compacts  may  be  made.  ...  It 
cannot  be  denied  that  at  the  common  law  every 
person  under  identical  conditions  had  an  equal 
right  to  the  service  of  their  commercial  agents,  . 
.  .  ■ .  The  duty  to  receive  and  carry  was  due 
to  every  member  of  the  community,  and  in  an 
equal  measure  to  each.  Nothing  can  be  clear- 
er than  that  under  the  prevalence  of  this  prin- 
ciple a  common  carrier  could  not  agree  to  carry 
one  man's  goods  in  preference  to  those  of  an- 
other. .  .  .  Keco^izing  this  as  the  settled 
doctrine,  I  am  not  able  to  see  how  it  can  be 
admissible  for  a  common  carrier  to  demand  a 
different  hire  from  various  persons  for  an  iden- 
tical kind  of  service  under  identical  conditions. 
Such  partiality  is  legitimate  in  private  business, 
but  how  can  it  square  with  the  oblijiations  of 
the  public  employment?  A  person  having  a 
public  duty  to  discharge  is  undoubtedly  bound 
to  exercise  such  office  for  the  equal  benefit  of 
all;  and,  therefore,  to  permit  a  common  carrier 
to  charge  various  prices,  according  to  the  per- 
son with  whom  he  deals,  for  the  same  service, 
is  to  forget  that  he  owes  a  duty  to  the  com- 
munity. .  .  .  From  these  considerations  it 
seems  to  me,  testing  the  duties  of  this  class  of 
bailees  by  the  standard  of  the  aucient  principles 
of  the  law,  the  agreement  now  under  examina- 
tion cannot  be  sanctioned." 
In  the  same  case  in  37  N.  J.  L.  531,  it  is  said: 
"It  will  be  seen  at  a  glance  that  a  contract 
of  this  nature,  if  valid,  gives  an  exclusive  ad- 
vantage or  monopoly  over  all  other  transport- 
ers, except  the  several  favorites,  and  compels 
the  company,  under  paiu  of  a  further  reduction 
below  the  lowest  rates  charged  of  others,  to 
charge  them  a  higher  price  than  the  plaintiff 
and  those  excepted.  A  few  shippers,  under 
this  arrangement,  would  have  a  practical  mo- 
nopoly of  the  carrying  trade  of  hogs  over  the 
defendant's  lines  between  the  termini  indicated, 
at  rates  which  would  naturally  result  in  crip- 
pling and  excluding  others  from  competition 
and  giving  to  those  few  a  material  control  of 
the  market  at  the  places  of  destination.  Can 
such  a  contract  be  legally  en  forced  ?  The  mere 
statement  of  the  proposition  at  once  induces 
the  answer  that  it  is  unjust  and  ought  not  to 
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be  sustained  unless  some  imperative  rule  of  law 
requires  it.  .  .  .  The  contract  is  that  one 
customer  shall  be  charged  less  than  others,  and, 
a&  a  consequence,  that  others  shall  be  charged 
more  than  that  one.  Such  inequality  operates 
directly  upon  the  course  of  trade  and  creates 
monopolies.  .  .  .  A  want  of  uniformity  in 
price  for  the  same  kind  of  service  under  like 
circumstances  ^  most  unreasonable  and  unjust 
when  the  right  to  demand  it  is  common.  It 
would  be  strange  if,  when  the  object  of  the 
employment  is  the  public  benefit,  and  the  law 
allows  no  discrimination  as  to  individual  cus- 
tomers, but  requires  all  to  be  accommodated 
alike  as  individuals,  and  for  a  reasonable  rate, 
that  bv  indirect  means  of  unequal  prices,  some 
should  lawfully  get  the  advantage  of  the  ac- 
commodation and  others  not." 

In  Audenried  v.  PhUa.  <&  B.  R.  Go.  68  Pa. 
870,  it  is  said:  "  A  common  carrier  owes  an 
e({ual  duty  to  all,  and  it  cannot  be  discharged 
if  he  is  allowed  to  make  unequal  preferences 
and  thereby  prevent  or  impair  the  enjoyment 
of  the  common  right." 

See,  to  the  same  point,  ^ew  England  Bxp, 
Co.  V.  Maine  Gent.  R.  Go.  57  Me.  188,  where 
Appleton,  Gh,  J.,  says:  *' The  very  definition 
of  a  common  carrier  excludes  the  idea  of  the 
right  to  grant  monopolies  or  to.give  special  or 
unequal  preferences." 

See  also  Mclhiffee  v.  Foriland  <fc  R.  B.  Go. 
52  N.  H.  430,  where  the  same  conclusion  is 
stated  and  the  question  involved  is  exhaustively 
discussed  with  the  ability  that  characterizes 
that  court.  Same  point,  Sandford  v.  Gatawissa^ 
W.  (t  E.  B.  Co.  24  Pa.  378.  ' 

An  examination  of  the  cases  cited  from  the 
States  of  New  Jersey  and  Ohio  will  show  that 
the  decisions  are  rested  entirely  upon  the  com- 
mon law.  It  does  not  appear  that  there  were 
«ny  constitutional  or  statutory  prohibitions  or 
restrictions  in  those  States.  It  is  true  in  the 
<;ase  of  Messenger  v.  Pa.  R.  Go.  supra,  that  it 
was  contracted  between  the  parties  that  the 
prices  given  plaintiffs  for  transportation  should 
be  restricted  to  them  and  seven  other  favored 
parties  named.  In  that  it  differs  from  the  con- 
tract under  discussion  in  this  case;  but  upon 
principle  there  can  be  no  difference  where  it  is 
confined  to  seven  or  eight  by  contract,  and 
where,  as  in  this  case,  the  method  of  doing 
business  and  the  secrecy  of  the  transaction  pre- 
clude all  others  from  participating  in  the  same 
low  rates  from  want  of  a  knowledge  of  the  con- 
tract, or  an  opportunity  of  acquiring  the  knowl- 
edge. In  the  lengthy  and  exhaustive  discus- 
sion of  the  principles  involved  in  this  case  in 
the  courts  of  the  different  States,  it  is  conceded 
that  at  common  law  it  was  the  duty  of  the  car- 
rier to  serve  the  entire  public  without  any  dis- 
crimination whatever,  giving  equal  service  to 
all  at  equal  prices.  That  this  principle  is  in- 
herent, growing  out  of  the  relations  between 
the  Stale  and  the  corporation  by  virtue  of  the 
granting  and  accepting  of  the  charter,  is  ob- 
vious. Many  of  the  courts,  through  corporate 
influence  or  pressure,  while  admitting  this  fun- 
damental principle,  have  labored  hard  to  evade 
it— to  avoid  its  application,  and  in  so  doing  ig- 
nore the  obligation  of  the  corporation  as  con- 
sideration to  the  State  for  the  grant,  and  treat 
the  road  as  private  property  of  the  corporation 
shorn  of  its  obligations  to  the  public. 
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If  the  rule  as  above  stated  in  the  courts,  and 
the  principle  involved,  is  one  that  can  be  sus- 
tained at  common  law,, without  the  aid  of  con- 
stitutional or  statutory  provisions  or  inhibitions, 
how  much  more  should  the  principle  be  en- 
forced in  the  courts  of  this  State  where,  in 
addition  to  common-law  prohibition  against 
discrimination,  the  organic  law  of  the  State 
forbids  discrimination  or  the  charging  of  un- 
equal rates  for  the  same  distances,  and  to  dif- 
ferent parties  for  the  same  service. 

The  learned  jud^  in  the  opinion  cites,  in 
support  of  his  position,  the  following  from  2 
Rorer  on  Railwa3r8, 1375:  "Railways  may  law- 
fully make  contracts  to  refund  to  a  shipper  a 
certain  portion  of  the  stipulated  or  established 
freight  by  the  name  of  drawback  or  rebate,  but 
an  agreement  not  to  allow  the  same  drawback 
to  others  is  against  public  policy  and  void." 

In  support  of  the  first  proposition  contained 
in  the  paragraph,  the  author  only  cites  two 
cases,  neither  of  which  sustains  it  as  broadly  as 
stated.  They  are  Toledo,  W,  db  W,  B,  Go.  v. 
miott,  76  ni.  67,  and  Steirart  v.  Lehigh  Valley 
B.Go.d8  N.  J.  L.  505.  The  first  case  I  shall 
discuss  hereafter.  The  second  has  no  applica- 
tion in  this  case,  as  will  be  seen  upon  examina- 
tion. It  was  H  suit  brought  by  the  corporation 
to  collect  tolls  under  a  contract  of  lease  of  the 
use  of  its  canal,  and  the  sale  of  thirty-two 
boats,  and  under  such  lease  and  sale  defendants 
were  to  be  allowed  a  rebate  or  drawback  of 
one  half,  and  the  tolls  paid  were  to  be  applied 
to  the  payment  for  the  boats.  In  the  contract 
it  was  stipulated  that  defendants  were  to  pay 
the  plaintiff  the  published  rates  of  toll  in  the 
first  instance,  and  it  was  to  refund  the  rebate. 
Defendants  refused  or  failed  to  pav  the  tolls. 
Suit  was  brought  to  recover  them.  I>efendant8 
pleaded  the  drawback  the]^  were  to  have  as  a 
set-off,  etc.  The  opinion  is  too  length  v  for  a 
full  review  here.  Most  of  it  is  in  regard  to  the 
legality  of  the  lease  and  sale  of  boats,  and  an 
examination  will  show  that  it  did  not  decide 
the  general  principle  and  le^lity  of  contracts 
for  rebates,  but  only  as  applicable  to  the  pecul- 
iar facts  of  that  case. 

The  case  of  Messenger  v.  Pa.  B.  Go.  is  dis- 
cussed and  approved  in  that  case,  and  in  order 
to  confine  the  decision  to  the  peculiar  case  in 
hand,  the  court  says:  "Obviously,  therefore, 
the  drawback  clause  in  that  contract  is  in  no 
way  involved  with,  or  dependent  upon,  the 
monopoly  clause,  and  in  accordance  with  the 
well  settled  principle  so  clearly  applied  by 
the  supreme  court  of  this  State  in  the  case  of 
Erie  R.  Go.  v.  Union  L.  A  Exp,  Go.  85  N.  J. 
L.  240,  the  illegality  of  the  latter  does  not  af- 
fect the  validity  of  the  former  covenant. 

In  Toledo,  W.  dt  W.  B.  Go.  v..  EUioU,  76  HI. 
67,  suit  w&s  brought  by  Elliott  and  others  to 
recover  back  a  rebate  of  5^  cents  per  hundred 
on  a  large  amount  of  com  shipped  under  con- 
tract for  such  rebate.  The  opinion  is  short, 
the  question  of  illegality  at  common  law  is  not 
discussed,  and  the  decision  is  based  entirely 
upon  the  statute  of  that  State  in  force  at  that 
time." 

The  court  in  conclusion  says  (and  it  is  the 
only  discussion  of  the  question  in  the  opinion): 
"We  do  not  understand  the  contract  is  at  all  in 
violation  of  the  statute  to  prevent  unjust  dis- 
criminations in  charges  of  railway  carriers. 
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The  contract  was  to  carry  the  corn  at  the  cus- 
tomary rates.  The  rebate  in  the  charges  was 
a  matter  of  private  agreement  between  the  car- 
rier and  the  shipper. 

In  support  of  the  latter  claase  of  the  para- 
graph, "that  an  agreement  not  to  allow  the 
same  drawback  to  others  is  against  public  poli- 
•cy  and  void,"  only  the  case  of  Stewart  v.  Xe- 
Mgh  Valley  R.  Co.  fupra.  Is  cited. 

An  examination  will  show  that  the  statement 
was  taken  from  the  syllabus  and  is  not  sus- 
tained by  the  opinion.  It  declares  that  the 
special  contract  of  the  canal  company  under 
discussion,  wbich  did  not  allow  the  same  draw- 
back to  others,  was  void.  The  courts  have 
treated  the  practice  of  doing  business  by  the 
way  of  rebates  as  pernicious,  and  I  doubt  if 
any  respectable  court  could  be  found  to  declare 
a  contract  not  to  give  rebates  void  as  against 
public  policy.  The  contract  was  void  because 
of  the  discnmination.  The  language  used  in 
the  opinion  is  as  follows:  "And  because  this 
was  a  covenant  that  in  the  exercise  of  this  f  ran- 
<ib\se  the  company  would  discriminate  in  favor 
of  the  defendants  as  against  others,  it  was  in 
violation  of  public  duty,  and  was  void." 

In  Indianapolis,  D.  3b  8,  B.  Oo,  v.  Ervin,  118 
m.  250,  6  West.  Itep.  101,  suit  was  brought  by 
plaintiffs  against  the  Railway  Company  for  re- 
bates under  a  secret  agreement.  There  was  no 
agreement  that  others  should  not  have  the  same 
rates,  and  the  suit  was  brought  by  the  shipper 
to  recover  the  excess  paid  over  the  a^*eed  price 
in  the  private  contract.  Judgment  for  the 
plaintiffs.  Mr.  Justice  Sheldon,  delivering  the 
opinion  of  the  court,  says:  "Thisqucslion  as  re- 
spects the  statute  above  named,  then  in  force, 
was  presented  before  this  court  in  Toledo,  W, 
db  W.  R.  Co.  V.  Elliott,  76  Dl.  67.  where  a 
<^ntract  for  such  a  rebate  was  held  Lot  to  be  in 
violation  of  the  statute  to  prevent  unjust  dis- 
crimination in  charges  of  railway  companies. 
This  ruling  was  followed  and  affirmed  in  Ehie 
dtp.  Dispatch  v.  Cecil,  112  111.  185." 

The  statute  under  which  the  Elliott  decision 
was  made  was  different  from  the  present  stat- 
ute which  applies  here.  The  contract  in  the 
Elliott  Case  was  made  in  February,  1872,  and 
the  statute  which  applied  was  the  Act  which 
went  in  force  July  1. 1871.  That  Act  provided 
only  against  unjust  discrimination  between 
places,  and  not  between  individual  shippers,  so 
that  it  was  well  said  in  the  Elliott  Case,  etc.  A 
aubsequent  statute  which  went  in  force  July  1, 
1873,  and  the  one  applying  to  this  case,  pro- 
vides against  unjust  discriinination  between  in- 
dividual shippers  as  well  as  between  places. 

The  second  section  of  the  Act  provides  in 
general  terms:  ''If  any  railway  corporation  in 
this  State  shall  make  any  unjust  discrimination 
in  its  rates  or  charges  of  toll  for  the  transporta- 
tion of  passengers  or  freight  upon  its  road,  it 
ahall  be  deemed  guilty  of  having  violated  the 
provi^ons  of  the  Act  and  be  subject  to  its  pen- 
alties." 

Section  8,  after  si)eaking  as  to  discrimination 
between  places,  provides  further:  "Or  if  it 
shall  charge,  collect  or  receive  from  any  per- 
son or  persons  for  the  transportation  of  any 
freight  upon  its  railroad  a  higher  or  greater 
rate  of  toll  or  compensation  than  it  shallat  the 
same  time  charge,  collect  or  receive  from  any 
other  person  or  persons,  for  the  transportation 
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of  a  like  quantity  of  freight  of  the  same  class, 
beiqg  transported  from  the  same  point,  in  the 
same  direction,  over  equal  distances  of  the  same 
railroad,  etc.,  they  shall  be  subject  to  the  penal- 
ties. " 

The  aim  of  this  statute  is  against  favoritism, 
against  cbarsing  one  shipper  more  than  an- 
other for  a  like  service  under  like  conditions. 
The  statute  regards  this  as  unjust  discrimi- 
nation and  denounces  and  punishes  it  as  such. 
Unjust  discrimination  by  common  carriers  was 
not  sanctioned  by  the  common  law. 

In  the  case  of  Chicago  dbA.  R.  Co.  v.  People, 
67  111.  il6,  this  court  says:  "The  duties  and 
liabilities  of  a  common  carrier  are  clearly  de- 
fined by  the  common  law,  and  have  been  so 
defined  for  centuries.  .  .  .  Another  well  set- 
tled rule  of  the  common  law  in  regard  to  com- 
mon carriers  is  that  they  shall  not  exercise  any 
unjust  or  injurious  discrimination  between  in- 
dividuals in  their  rates  of  tolls. 

In  discussing  the  contract  upon  which  suit 
was  brought,  the  court  says:  "Such  a  con- 
tract appears  to  us  to  be  one  in  contravention 
of  this  statute.  As  the  matter  stands,  plain- 
tiffs have  paid  the  regular  rates  and  have  been 
treated  alike  with  other  shippers  in  having  had 
no  undue  advantage.  To  enforce  such  a  con- 
tract as  above,  and  adjudge  defendant  to  \M\y 
the  rebates  claimed,  would  be  to  compel  de- 
fendant to  make  an  unjust  discrimination  in 
favOr  of  plaintiffs,  and  require  the  company  to 
do  what  the  statute  forbids  them  doine.  Such 
a  result  the  law  will  not  aid  in  accomplishing." 

The  learned  judp:e  in  this  case  either  misap- 
prehended the  decision  last  cited,  and  the  stat- 
ute of  the  State  of  Illinois,  or  attempted  to 
avoid  their  effect.  He  gives  the  syllabus  of  the 
case  and  proceeds  to  discuss  it  by  saying:  "An 
examination  of  this  case  will  clearly  show,  first, 
that  the  doctrine  above  stated  is  not  sustained 
by  the  opinion;  and,  second,  that  the  decision 
is  based  upon  a  statute  of  which  llie  constitu- 
tional provision  of  this  State  is  in  no  sense  a 
counterpart." 

The  syllabus  may  or  may  not  be  correct. 
Whether  it  is  or  not  is  of  little  importnnce.  I 
have  found  it  necessary  and  have  quoierl  above 
all,  or  nearly  all,  that  applies  to  the  questions 
raised  in  this  case.  The  opinion  is  clear,  une- 
quivocal and  easily  understood,  and  asserts 
that  in  that  case  a  contract,  identical  in  all  its 
legal  aspects  with  the  one  in  question  here 
was  illegal  at  common  law,  and  cites  several 
authorities  in  support  of  the  proposition,  and 
amouG:  others  the  case  of  Messenger  v.  Pa.  R. 
Oo.  svpra. 

Let  us  examine  briefly  his  second  proposi- 
tion, viz. :  "That  the  decision  is  based  upon  a 
statute  of  which  the  constitutional  provision  of 
this  State  is  in  no  sense  a  counterpart."  It 
will  not  be  claimed  that  they  are  counterparts, 
copies  or  duplicates,  nor  is  it  important  that 
they  should  be.  The  question  is.  Are  they 
alike  in  legal  effect?  For  the  purpose  of  com- 
parison I  will  place  them  together: 

Constitutional  provision:  "  All  individuals, 
associations  and  corporations  shall  have  equal 
rights  to  have  persons  and  property  trans- 
ported over  any  railroad  in  this  State,  and  no 
undue  or  unreasonable  discrimination  shall  be 
made  in  charges  or  facilities  for  transportation 
of  freight  or  passengen  within  the  State." 
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Statute  of  Illinois: ,  "If  any  railway  corpo- 
ration in  this  State  shall  make  any  unjust  dis- 
crimination in  its  rates  or  cliarges  of  toll  for 
the  transportation  of  passengers  or  freight  upon 
its  read,  it  shall  he  deemed  guilty  of  having 
violated  the  provisions  of  the  Act  and  he  suh- 
ject  to  its  penalties." 

I  am  at  a  loss  to  discover  wherein  the  two 
differ  in  effect.  One  is  a  constitutional  pro- 
vision, the  other  a  statute.  The  latter  ampli- 
fies and  explains  the  principle  directly  asserted 
in  the  former.  It  mav  he,  as  stated,  true  that 
in  the  latter  part  of  the  statute  a  new  rule  of 
evidence  was  established ,  making  thecontracts 
and  acts  prohibited  prima  facie  evidence  of 
unjust  discrimination.  By  it,  perliaps,  the  bur- 
den of  proof  was  shifted,  but  that  is  unimport- 
ant for  the  purpose  of  this  discussion. 

The  learned  judge  says  the  court  below  de- 
cided this  case  upon  the  authority  of  Scofield  v. 
Lake  Share  dk  M.  8.  E,  Co,  48  Ohio  St  571,  1 
West.  Rep.  812,  and  further  says:  "  The  case 
is  well  considered  and  contains  a  most  exhaust- 
ive and  instructive  dii>cussion  of  the  question 
of  discrimination;  but  nowhere  in  all  the  fifty 
pages  occupied  by  the  discussion  can  there  be 
found  a  syllable  upon  which  the  conclusion 
that  the  contract  in  the  case  at  bar  was  void  as 
against  public  policy  can  be  predicated." 

Is  this  so?  As  stated,  the  discussion  is  ex- 
haustive; pages  are  devoted  to  the  authorities 
cited  from  England  and  the  different  States  to 
establish  the  fact  that  at  common  law  it  is  a 
well  settled  rule  that  carriers  shall  not  exercise 
any  unjust  and  injurious  discrimination  be- 
tween individuals  in  their  rates  of  toll,  and  that 
constitutional  and  statutory  prohibitions  are 
only  declaratory  of  the  common  law.  At  com- 
mon law  the  whole  line  of  decisions  rests  upon 
the  fact  that  such  acts  are  illegal  because  against 
public  policy;  and  in  deciding  these  questions 
courts  are  compelled  to  put  the  decision  upon 
one  or  the  other  of  two  grounds— either  that  it 
is  void  and  illegal  at  common  law  as  being 
against  public  policy,  or  else  that  it  is  prohib- 
ited by  a  constitutional  or  stalutorv  provision. 
Is  there  anv  difference  in  priDclple  when  the 
words  "public  policy"  are  used,  or  an  Act  is 
declared  illegal  because  it  discriminates  against 
the  public  or  the  people  generally  ?  The  entire 
discussion  in  that  case  puts  it  upon  that  ground. 

On  page  611  [82T]  (a  part  of  the  fifty  pages), 
the  learned  counsel  cites  the  case,  in  his  own 
State,  of  Gentral  Ohio  Salt  Co.  v.  OtitJirie,  35 
Ohio  St.  666,  as  parallel  to  the  case  under  discus- 
sion, and  says:  "  And  this  court  held  that  such 
an  agreement  was  contrary  to  public  policy  be- 
cause in  restraint  of  trade,  and  void; "  and  fur- 
ther says:  '*  McDvaine,  Ch,  J.,  said:  'The 
clear  tendency  of  such  an  agreement  is  to 
establish  a  monopoly  and  destroy  competition 
in  trade,  and  for  that  reason,  on  erounds  of 
public  policy,  courts  will  not  aid  its  enforce- 
ment."^ 

It  is  not  claimed  in  the  entire  opinion  in  Sco- 
field  V.  Lake  Shore  db  M,  S.  R.  Co,  that  the  con- 
tract was  void  because  prohibited  by  a  statute, 
and  from  that  fact  it  is  to  be  presumed  there 
was  no  statute.  It  is  placed  squarely  upon  the 
common  law  as  being  against  public  policy, 
and  is  put  upon  that  basis"  plainly  by  adopting 
the  language  of  the  same  court  in  CeniraL  Ohio 
Salt  Co,  v.  Guthrie, 
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The  conclusion  is  irresistible  that  the  con- 
tract in  this  case  was  illegal  and  void,  and  un 
duly  and  unjustly  discriminating  and  intended 
by  both  parties  to  be  so.  The  manner  in  which 
the  contract  was  worded,  and  the  business  con- 
ducted, is  of  itself  conclusive,  were  other  evi- 
dence wanting,  which  is  not. 

The  foregoing  view  of  the  authorities  estab- 
lishes beyond  controversy  the  fact  that  con- 
tracts of  the  character  of  the  one  under  discus- 
sion have  for  many  years  been  held  illegal  and 
void  at  common  law,  as  against  public  policy, 
in  England  and  many  of  the  St^ites  where  there 
were  no  constitutional  or  statutory  prohibi- 
tions. The  contract  in  this  case  is  onp  clearly 
prohibited  in  terms  by  a  provision  in  the  Con- 
stitution of  the  State. 

It  is  the  duty  of  courts  to  guard  the  interests 
of  the  public,  not  to  create  or  foster  monopo- 
lies, either  public  or  private,  at  the  expense  of 
the  people.  Such  contracts  and  corpora  te  man- 
agement as  those  under  discussion  sliould  be 
declared  to  be  illei^al  and  pernicious,  favoring 
a  few  wealthy  dealers,  building  up  monopolies, 
preventing  competition  by  ruinins'  and  driving 
out  the  weaker  firms  and  smaller  dealers  by  the 
unjust  discrimination  and  favoritism  of  a  pub- 
lic agent  administering  a  public  franchise  grant- 
ed by  the  people. 

In  NeiD  England  Express  Go,  v.  Maine  Cent,. 
B.  Co,  57  Me.  188,  it  is  well  said,  speaking  of 
railway  corporations:  "  A  toll  is  granted,  but 
a  toll  implies  uniformity  of  compensation  for 
equality  of  service.  The  very  definition  of  a 
common  carrier  excludes  the  idea  of  the  right 
to  grant  monopolies  or  to  give  special  and  un- 
equal preferences." 

It  is  said  in  the  opinion  in  this  case:  "  The 
burden  is  upon  him  who  charges  illegality. 
The  defendant  should  have  been  required  to 
answer  and  establish  the  iniquity  of  the  agree- 
ment by  proof." 

I  am  confident  no  foundation  can  be  found 
for  this  conclusion,  either  in  reason  or  in  law. 
The  question  of  illegality  was  raised  by  de- 
murrer to  the  complaint.  No  principle  of  prac- 
tice is  better  settled  or  more  ancient  than  that 
issues  of  law  are  raised  by  demurrer,  and  issues 
of  fact  by  the  pleadings.  The  plaintiff,  ia 
order  to  make  his  case,  was  compelled  to,  and 
did,  set  out  in  the  complaint  the  entire  con- 
tract. Its  illegality  was  disclosed,  and  it  was 
apparent  upon  its  face.  In  order  to  recover, 
plaintiff  was  not  only  under  the  necessity  of 
setting  out  the  secret,  fraudulent  and  illegal 
character  of  the  transaction,  but  would  have 
Ibeen,  had  the  case  proceeded  to  trial,  com- 
pelled to  establish  the  same  by  proof  in  order 
to  recover;  where,  as  in  this  case,  the  com- 
plaint discloses  facts  sutficient  to  establish  tho 
illegality  if  supported  by  proof,  it  should  be 
reached  by  demurrer.  No  rule  of  practice  is 
better  established,  and  no  authority  is  needed 
in  support  of  the  proposition.  It' is  said  the 
defendants  should  answer  and  set  up  the  ille- 
gality. The  fallacy  of  that  position  is  appar- 
ent. It  is  elementary  that  the  demurrer  adni \ ts 
the  truth  of  all  matters  properly  pleaded  in  the 
pleading  to  which  the  demurrer  is  filed.  Here 
the  illegality  appears  affirmatively  in  the  com- 
plaint and  is  admitted  by  the  demurrer.  What 
could  or  would  the  answer  have  been  to  set  up 
the  illegality  but  a  reiteration  of  the  facts  con- 


1889. 


Gahebon  v.  White. 


403 


tained  in  the  complaint?  No  rale  of  law  re- 
quires or  tolerates  such  useless  and.  unnecessary 
proceeding. 

In  support  of  his  position,  the  learned  judge 
cites  Indianapolis,  D.  dh  8,  JB.  Co.  v.  Ervin, 
supra,  but  no  other  authority.  Even  a  cursory 
examination  will  show  that  the  cases  are  not 
parallel.  In  that  case  all  the  facts  to  establish 
the  ille^  character  of  the  contract  were  not  dis- 
closed m  the  complaint  as  they  are  in  this. 

In  Messenger  v.  Pa,  R,  Go,  supra,  they  were, 
as  in  this  case,  set  out  in  the  declaration,  and 


the  case  was  decided  upon  the  demurrer.  That 
case  was  well  considered  in  a  careful  and 
able  court.  Further  discussion  of  this  position 
seems  unnecessary. 

I  concur  in  the  conclusion  reached  by  the 
court  on  the  last  question  discussed  relative  to 
the  receiver,  etc.  The  judgment  of  the  court 
below  in  sustaining  the  demurrer  should  have 
been  affirmed,  and  the  contract  sought  to  be 
enforced  declared  illegal  at  common  law,  and 
in  violation  of  the  constitutional  provision  of 
this  State. 


WISCONSIN  SUPREME  COURT. 


Arch  CAMERON  et  al„  Respts., 

V, 

F.  H.  WHITE,  Appt. 

(....Wis ) 

!•  Althougfh  the  reeular  order  of  pro- 

eeedini^t  where  an  action  in  equity  to  reform 
a  contract  is  joined  with  an  action  at  law  to  re- 
cover daiaa^res  for  its  breads  is  for  the  court  to 
ilrst  try  the  equitable  issue  and  afterwards  sub- 
mit the  legal  Issue  to  the  jury,  it  is  not  error  for 
the  court  to  submit  all  the  issues  to  the  jury  in 
the  first  instance  and  take  their  verdict  thereon  If 
it  afterwards  makes  and  files  findings  of  fact  and 
conclusions  of  law  sustaining  the  reformation  of 
the  contract. 

8.   It  is  necessary  to  reform  a  contract 

which  on  its  face  provides  a  date  for  Its  perform- 
ance which  is  anterior  to  the  date  of  the  contract, 
so  as  to  make  it  conform  to  the  agreement  of  the 
parties  beCore  an  action  for  its  breach  can  be  sus- 
tained, although  men  famUiar  with  the  business 
to  which  It  relates  might  be  able  to  infer  what 
the  intended  date  of  performance  was. 

3.  The  admission,  in  an  equity  case*  of 
evidence  not  strictly  admissible,  will  not  nec- 
essarily reverse  the  judgment  if  other  evidence 
In  the  case  sufHciently  sustains  the  findings  of  the 
court. 

4*  The  measure  of  damages  in  an  action 
for  refusing  to  perform  a  contract  to  purchase 
lumber  to  be  gotten  out  and  delivered  by  plain- 
tiff, notice  of  which  refusal  is  given  after  the  logs 
have  been  purchased  but  before  any  of  them  have 
been  sawed,  is  the  profit  which  plaintiff  could 
have  made  on  the  contract  had  he  been  i>ermit- 
ted  to  perform  the  same. 

(September  34, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  of  Milwaukee  County  in 
favor  of  plaintiffs  in  an  action  to  reform  a  con- 
tract and  to  recover  damages  for  its  breach. 
Affirmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Finches*  Lynde  As  Miller,  with 
Mr.  E.  P.  Smith,  for  appellant: 

The  court  was  clearly  in  error  in  allowing 
the  plaintiff,  for  the  purpose  of  establishing  the 
agency  of  Mr.  Reed,  to  introduce  proof  of  trans- 
actions and  statements  disconnected  with  the 
main  transaction  and  not  made  or  taking  place 
at  the  same  time  and  constituting  a  part  of  the 
res  gesta, 

1  Greenl.  Ev.  §  113;  Komorowski  v.  Krvm- 
diek,  66  Wis.  23;  Mclndoe  v.  Ciarke,  57  Wis. 
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1G5;  ScJtwalbachY.  Chicago,  M,  d  8t  P.  R.  Co. 
78  Wis.  137-141. 

The  rule  of  damages  in  this  case  should  be 
that  laid  down  in  2  Sutherland  on  Damages, 
362,  to  the  effect  that  in  an  executory  contract 
a  party  has  the  power  to  stop  the  performance 
on  the  other  side  by  an  explicit  order  to  tliat 
effect,  by  subjecting  himself  to  such  damages 
as  would  compensate  the  other  party  for  being 
stopped  at  that  point  or  stage  in  the  execution 
of  the  contract. 

Daitforth  v.  Walker,  87  Vt.  289;  CoUins  v. 
Delaporte,  115  Mass.  159;  Allen  v.  Jarvis,  20 
Conn.  88 ;  Laird  v.  Pirn,  7  Mees.  &  W.  474; 
CoH  V.  Ambergate,*!^.  dh  B.  dt  E.  J,  R.  Go.  17 
Q.  B.  127. 

Tbe  damages  here  would,  if  anything,  be  the 
difference  in  the  value  of  the  logs  at  the  time 
of  the  purchase  and  the  time  of  the  breach, 
and,  perhaps,  the  trouble  and  expense  in  look- 
ing up  or  purchasing  the  same.  The  rule 
everywhere  is  that  the  party  aggrieved  by  a 
breach  of  the  contract  can  recover  no  more 
than  his  actual  injury. 

2  Sutherland,  Dam.  258. 

Nor  can  he  do  or  suffer  anything  to  aggra- 
vate that  injury. 

Chapman  v.  Ingram,  30  Wis.  290.  See  nlso 
Oanson  v.  Madigan,  13  Wis.  67;  Fell -v.  MuUer, 
78  Ind.  507;  C&rt  v.  Arnhergate,  N.  B.  db  E.  J. 
R,  Go.  6  Eng.  L.  &  Eq.  230. 

This  may  be  fixed  by  a  re-sale  within  a  rea- 
sonable time,  and  after  notice  to  the  vendee  of 
the  vendor's  intention  to  re-sell,  taking  all  prop- 
er measures  to  secure  as  fair  and  favorable  a 
sale  as  possible. 

2  Sutherland,  Dam.  369,  860.  See  also  Petrie 
V.  Lane,  58  Mich.  527,  11  West.  Rep.  586; 
Frazer  v.  Clark,  10  Ky.  L.  Rep.  786. 

The  cases  bearing  upon  this  question,  in  this 
State,  do  not  seem  favorably  inclined  towards 
allowing  the  recovery  of  mere  prospective  prof- 
its in  the  running  of  a  sawmill.  They  are  said 
to  be  proverbially  uncertain,  indefinite  and  con- 
tingent. 

Allis  V.  McLean,  48  Mich.  483;  Talcott  v. 
Cri'ppen,  52  Mich.  688;  Petrie  v.  Lane,  58  Mich. 
527,  11  West.  Rep.  536. 

The  damages  found  are  clearly  speculative, 
unwarranted  by  law,  evidence  or  reason. 

Bierhach  v.  Ooodyear  Rubber  Co.  54  Wis.  208; 
Anderson  v.  Sloane,  72  Wis.  583,  and  cases 
cited. 

Mr.  Charles  T.  Hickoz*  for  respond- 
ents: 


See  also  47  L.  R.  A.  267. 
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Exceptions  taken  to  the  rulings  of  tbe  court, 
in  respect  to  evidence  and  to  tbe  instructions  of 
tbe  court  to  the  jury,  are  not  available.  "  Er- 
rors cannot  be  alleged  of  this  kind  in  an  equity 
case." 

Huae  V.  TraM6t*rn,59,Wis.  416;  Law  v.  Orant, 
37  Wis.  648-559. 

This  is  a  contract  to  manufacture  lumber, 
and  not  a  contract  of  sale  within  the  Statute  of 
Frnuds. 

See  Cain  v.  Weston,  26  Wis.  102,  103;  Story, 
Sales,  4th  ed.  §  289;  AUm  v.  Jarvis,  20  Conn. 
88. 

Such  a  contract,  even  though  a  contract  of 
Bale,  may  be  subscribed  by  an  agent  (see  Rev. 
Stat.  §  &27),  and  such  agent's  authority  need 
not  be  in  writing. 

Hawkinson  v.  Harmon^  69  Wis.  554:  Story, 
Sales.  4th  ed.  §§  267,  268;  Blflckburn.  Contract 
of  Sale,  Text-Book  Series,  *72,  73.  top  p.  53, 
54. 

It  was  competent  to  prove  the  authority  of 
the  agent  by  the  testimony  of  such  agent. 

a  Conner  v.  Hartford  K  Ins,  Co.  81  Wis.  160; 
2  Greenl.  Ev.  §  63:  Chicago  &  N.  W,  R.  Co,  v. 
James y  24  Wis.  388;  8aveland  y,Oreen,  40  Wis. 
431;  Ladd  v.  Hitdehrant,  27  Wis.  135. 

The  value  of  the  contract  of  the  plaintiffs, 
which  the  defendant  deprived  them  of, was  the 
profits  they  would  have  made.  Tlieir  actual 
loss  was  tbe  gains  which  tbey  would  have  real- 
ized directly  from  the  ful  till  men  t  of  the  con- 
tract; and  this  gain  prevented,  or  profit  lost,  is 
the  proper  measure  of  their  damage. 

Hinckley  v.  Beckwith,  18  Wis.  81;  Shepardv. 
Milwaukee  Gas  Light  Co,  15  Wis.  329;  Fbz  v. 
Harding,  7  Cush.  516:  NiUon  v.  Moree^  52  Wis. 
255:  Salvo  v.  Duncan,  49  Wis.  151;  Nash  v. 
Hoxie,  59  Wis.  384:  Jones  v.  Foster,  67  Wis. 
296;  Fairchild  v.  Rogers,  82  Minn.  269;  Olaspie 
v.  Glassow,  28  Minn.  158;  Mississippi  dt  R,  R. 
Boom  Co.v,  Prince,  84  Minn.  71;  Bnrrelly.New 
York  &  S,  8.  Salt  Co.  14  Mich.  84;  Clark  v. 
Mw  York,  4  N.  Y.  388;  Oramer  v.  Metz,  57  N. 
Y.  6o9;  Hoy  v.  Gronoble,  84  Pa.  9;  Goodrich^. 
Hubbard,  51  Mich.  62;  Atkinson  v.  Morse,  5 
West.  Rep.  917,  63  Mich.  276;  Masterton  v. 
Brooklyn,  7  Hill,  61;  United  States  y.  Behan, 
110  U.  S.  838  (28  L,  ed.  168);  Black  River  I/am- 
ber Co.  V.  Warner,  12  West.  Rep.  823,  98  Mo. 
374;  Danf(yrth  v.  ^aZker,  40  Vt.  257;  2  Suther- 
land, Dam.  p.  862;  Collins .  v.  Delaporte,  115 
Mass.  159;  Masterton  v.  Brooklyn,  7  Hill,  61; 
Phila.  W.  &  B.  R.  Co.  v.  Howard,  54  U.  S.  13 
How.  844  (14  L.  ed.  157);  Hinckley  y. Pittsburgh 
Bessemer  SUel  Co.  121  U.  S.  264  (80  L.  ed.  967); 
Dunn  V.  Johnson,  88  Ind.  54,  5  Am.  Rep.  177. 

Profits  lost  were  recovered  in — 

Burrell  v.  N.  Y.  db  S.  8.  Salt  Co.  14  Mich. 
84;  Goodrich  v.  Hubbard,  51  Mich.  62;  Atkin- 
son V.  Morse,  5  West.  Rep.  917,  63  Mich.  276; 
Leonard  v.  Beaudry  (Mich.)  13  West.  Rep.  61. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

Tbe  respondents  brought  this  action  to  re- 
form a  contract  for  getting  out  and  delivering 
to  the  appellant  a  large  quantity  of  sawed  hard- 
wood lumber,  and  in  the  same  complaint  they 
seek  to  rcf'over  damages  of  the  defendant  for  a 
breach  of  such  contract. 

That  the  respondents  may  join  two  such 
causes  of  action,  one  in  equity  and  one  at  law, 

6  L.  R.  A. 


is  not  controverted.  This  court  has  decided 
that  such  causes  of  action  may  be  joined,  un- 
der the  provisions  of  section  2647,  Rev.  Stat. 
Harrison  v.  Juneau  Bank,  17  Wis.  840-350. 

This  court  has  also  decided  that  in  such  ac- 
tions the  equitable  action  should  be  tried  by  the 
court,  and  the  legal  cause  of  action  by  the 
court  and  jury.  Section 2848,  Rev.  Stat;  Har- 
rison V.  Juneau  Bank,  supra;  Gunn  y.  Modi- 
gan,  28  Wis.  158-167. 

In  the  regular  order  of  proceeding  in  an  ac- 
tioh  of  this  kind  the  equitable  issue  for  tbe 
reformation  of  the  contract  should  be  first  tried 
by  tbe  court,  and  afterwards  the  legal  issues  as 
to  the  breach  and  damages.  Hamrnel  y.  Queen 
Ins.  Co.  50  Wis.  240. 

The  fact  that  the  court  submitted  all  the  is- 
sues to  a  jury  in  the  first  instance,  and  took 
their  verdict  upon  such  issues,  was  not  error, 
as  the  court,  after  taking  the  verdict  of  tbe 
jury  upon  the  issue  upon  the  reformation  of 
the  contract,  made  and  filed  findings  of  fact 
and  conclusions  of  law  which  sustain  the  judg- 
ment reforming  the  contract.  Harrison  v.  Ju^ 
neau  Bank,  supra. 

We  do  not  understand  that  the  counsel  make 
any  complaint  upon  the  regularity  of  the  trial, 
but  insist  that  theft  was  no  necessity  for  a  ref- 
ormation of  the  contract,  claiming  that  it  was 
apparent  on  its  face  when  it  was  intended  that 
its  performance  should  take  place.  The  mis- 
ts^e  in  the  contract  was  in  stating  that  it  should 
be  performed  on  or  before  the  ist  of  August, 

1886,  when  it  appeared  on  the  face  of  tbe  con- 
tract that  tbe  contract  itself  was  made  Decem- 
ber 28, 1886,  some  months  after  its  performance 
was  required.'  It  was  claimed  by  the  plaintiff 
that  there  was  a  mistake  in  the  date  of  per- 
formance, and  that  it  was  intended  to  have 
been  written  the  1st  day  of  August,  1887,  in- 
stead of  1886.  We  thiuK  the  court  was  right 
in  holding  that  it  was  necessary  to  reform  the 
contract,  to  make  it  conform  to  the  agreement 
of  the  parlies,  before  an  action  for  its  breach 
could  be  sustained.  The  date  of  performance 
stated  in  the  contract  being  an  impossible  date, 
there  was  nothing  to  indicate  when  it  was  to  be 
performed.  Although  lumbermen,  and  men 
familiar  with  that  kind  of  business,  might  in- 
fer that  the  date  of  performance  intended  waa 

1887,  still,  there  was  no  certainty  about  the 
matter.  The  date  which  should  lie  inserted  in 
the  contract  was  the  date  agreed  upon  between 
the  parties,  and  that  might  have  been  some 
other  date  as  well  as  August  1,  1887. 

The  appellants  allege  as  error  the  introduc- 
tion of  certain  evidence  on  the  part  of  the  plain- 
tiff, introduced  to  prove  the  agency  of  the  per- 
son who  made  the  contract  on  the  part  of  the 
dpfendant.  The  contract  was  in  fact  made  on 
t.j'.^  part  of  the  defendant  by  one  Willis  8.  Reed, 
who  claimed  to  be  the  agent  of  the  defendant, 
having  power  to  bind  the  defendant. 

There  was  a  conflict  of  testimony  on  the  8ub> 
ject  of  the  agency  of  Reed  to  make  the  con- 
tract on  behalf  of  the  defendant  Reed  testi- 
fied that  he  had  power  to  make  such  contract, 
and  that  he  was  authorized  by  the  defendant  to 
make  it.  The  defendant  testified  that  he  waa 
not  authorized  to  bind  him  by  contract,  and  • 
that  he  was  only  sent  out  by  him  to  find  out 
what  he  could  contract  lumber  for,  and  to  re- 
port to  him.    Reed  testified  that  he  was  sent 
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out  to  contract  for  the  purcliafle  of  lumber  to  be 
deUvered  in  the  future,  and  that  he  was  author- 
ized to  fix  the  price  to  be  paid. 

The  defendant  and  Reed  were  the  only  wit- 
nesses whose  testimony  had  a  bearing  upon  the 
question  of  agency.  In  this  state  of  the  evi- 
dence the  court  permitted  the  plaintiff  to  show 
by  Reed  that,  shortly  before  and  after  the 
making  of  the  contract  in  question  Reed,  as 
the  agent  and  acting  for  the  defendant,  had 
made  contracts  with  other  parties,  of  a  like 
nature  to  the  one  made  with  the  plaintiff,  and 
that  the  plaintiff  had  recogoized  such  contracts, 
and  performed  them  on  his  part.  The  con- 
tracts offered  in  evidence,  and  to  which  objec- 
tions were  taken,  were  all  made  by  Reed  dur- 
ing a  single  trip  made  by  him  to  the  lumber, 
regions,  and  both  Reed  and  the  defendant  tes- 
tify that  he  was  acting  under  the  same  instruc- 
tions from  the  defendant  at  the  time  all  the 
contracts  offered  in  evidence  were  made.  Un- 
der this  state  of  the  facts,  it  is  not  certain  that 
there  was  any  error  in  permitting  the  introduc- 
tion of  the  evidence,  even  on  a  trial  by  a  jury, 
upon  the  question  as  to  whether  the  defendant 
was  bound  by  the  contract  made  by  his  alleged 
^ent.  Chicago  i&  N,  W.  JR.  Co.  v.  James,  24 
Wis.  388. 

In  this  case  we  think  the  evidence  as  to  the 
authority  of  the  agent  to  make  the  contract 
was  a  part  of  the  evidence  upon  the  issue  for 
the  reformation  of  the  contract,  and  not  evi- 
dence addressed  to  the  jury  upon  the  question 
as  to  its  breach  and  damages.  Were  it  to  be 
held  that  such  evidence  was  not  strictly  admis- 
uble,  still,  in  an  equity  case,  such  error  would 
iiot  necessarily  reverse  the  judgment,  if  there 
is  other  evidence  in  the  case  sufficient  to  sustain 
the  findings  of  the  court.  In  this  case  we  think 
the  evidence  qiute  sufficient  to  sustain  the  find- 
ing that  the  agent  was  authoriz(fll  to  make  the 
contract  in  suit  independently  of  the  evidence 
that  the  agent  had  made  other  contracts  of  a 
like  character,  which  had  been  recognized  and 
performed  by  the  defendant. 

The  only  other  error  assigned  by  the  appel- 
lant is  that  the  court  improperly  excluded  evi 
dence  affecting  the  question  of  damages. 

The  following  is  a  copy  of  the  contract  as  re- 
formed, upon  which  the  claim  for  damages  is 
based: 

Torch  Lake,  Mich..  Dec  28,  1886. 

Phoenix  Lumber  Co.,  Milwaukee,  Wis. — 
Gtents: 

We  will  sell  you,  and  deliver  to  rail  of  your 
vessels  at  our  dock,  on  or  before  August  Ist, 
'87,  the  following  amounts  and  kinds  of  lum- 
ber, at  prices  we  name, — lumber  to  be  log  run, 
with  mill  culls  and  hearts  out;  to  be  measured 
straight — ^no  deduction  for  imperfections — to  be 
inspected  and  measured  here  within  fifteen 
days  after  we  report  it  ready;  to  be  paid  for 
on  delivery  of  each  cargo;  we  to  cross  pile  the 
lumber  as  sawed,  and  to  bear  half  the  cost  of 
measuring  and  inspecting,  and  ^ve  vessel  fair 
and  reasonable  dispatch  m  loadmg;  lumber  to 
be  cut  well,  and  also  plumb  in  thickness,  and 
to  make  a  fair  proportion  of  the  maple  into 
widths  that  will  rip  mto  three  inch  strips.  We 
would  want  $500  advanced  to  us  within  thirty 
days: 
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500,000  ft.  maple,  at  per  M., Sll.OO 

100,000 "elm, at  per  M 10.00 

80,000  *'  bass-wood,  at  per  M., 10.00 

25,000  **  beach,  at  perM., -  12.00 

36,000  •*  bhxsh,  at  per  M. 12.00 

26,000  "  ash,  at  per  M., 11.00 

20,000 ''  red  oak,  com.  &  better,  at  per  M.,    15.00 
Yours  truly,  Cameron  Bros. 

Accepted:  Phoenix  Lumber  Co. 

By  W.  «.  Reed. 

The  evidence  shows  that  the  defendant  re- 
pudiated the  contract,  and  gave  the  plaintiff 
notice  that  he  would  net  perform  it,  as  early 
as  April,  1887,  and  before  the  plaintiff  had 
sawed  any  of  the  lumber,  but  after  he  had 
purchased  the  logs  out  of  which  it  mi&ht  have 
been  sawed.  The  learned  circuit  judge  held 
that  the  rule  of  damages  in  this  case  was  the 
profit  which  the  plaintiff  would  have  made  on 
the  contract  had  he  been  permitted  to  perform 
the  same.  The  appellant  claimed  that  he  had 
a  right  to  show  that  the  plaintiff  converted  the 
logs  into  lumber,  and  sold  the  same,  during  the 
season  of  1887,  and  that  the  measure  of  dam- 
ages was  the  difference  between  what  the  lum- 
ber was  sold  for  and  what  the  defendant  had 
agreed  to  pay  for  it,  qualified,  perhaps,  by  the 
fact  that  the  plaintiff  had  been  to  some  ex- 
pense in  making  the  other  sales,  and  any  addi- 
tional cost  for  manufacturing  the  lumber  in 
excess  of  what  it  would  have  cost  to  manufac- 
ture the  lumber  accordini^  to  the  contract. 

We  think  the  learned  circuit  judge  was  right 
as  to  the  rule  of  damages  in  this  case.  As  said 
by  the  learned  counsd  for  the  appellant,  the 
plaintiff  took  no  steps  to  perform  the  contract 
after  he  was  notified  by  the  defendant  that  he 
refused  to  perform  it  on  his  part.  The  rights 
of  the  parties  under  the  contract  were  fixed  at 
that  time.  Whatever  the  plaintiff  did  with  the 
logs  after  that  was  wholly  immaterial  to  the  de- 
fendant except  that  the  plaintiff  could  not  re 
fuse  to  do  anything  more  with  the  logs,  and 
then  charge  the  defendant  in  damages  for  their 
loss. 

That  the  profit  which  the  plaintiff  could 
have  made  on  the  contract  if  he  had  been  per- 
mitted to  perform  the  same  is  the  correct  rule 
of  damages,  and  the  one  most  in  accordance 
with  equity,  is  apparent  from  many  considera- 
tions. Suppose  the  defendant  had  notified  the 
plaintiff  that  he  repudiated  the  contract  before 
anything  had  been  done  under  it.  In  such 
case  coiild  the  plaintiff  have  voluntarily  gone 
on  and  got  out  the  logs,  and  converted  them 
into  money,  and  charged  the  defendant  with 
the  difference  between  the  contract  price  and 
the  price  he  sold  them  for?  It  seems  to  us  he 
could  not.  His  loss  in  such  case  would  neces- 
sarily be  the  price  the  defendant  had  agreed  to 
pay  for  the  lumber,  less  the  cost  of  its  produc- 
tion by  the  plaintiff.  Can  he  enhance  such 
damage  against  the  defendant  by  going  on  and 
manufacturing  the  lumber,  and  selling  it  at  a 
price  whidi  would  not  pay  for  the  cost  of 
such  manufacture,  and  charge  the  loss  to  the 
defendant?    We  Uiink  not. 

In  the  case  of  the  sale-  of  merchandise  the 
damages  are  limited  by  the  difference  in  value 
of  the  ai-ticle  sold  and  the  price  agreed  to  be 
paid  therefor,  and  if  the  vendor  retains  the 
goods  sold  after  the  date  of  deliveiy  fixed  on, 
and  afterwards  sells  the  goods  for  less  than  they 
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were  worlh  nt  the  time  fixed  for  the  delivery, 
he  caDDot  charge  such  loss  to  the  defaultiDg 
vendee.    .  Chapman  v.  Ingram,  30  Wis.  290-295. 

The  rule,  as  held  by  the  learned  circuit  judge, 
is  (he  one  which  this  court  has  established,  and 
is  the  one  which  is  sustained  by  the  great 
weight  of  authority.  SaLvo  v.  Duncan,  49  "Wis. 
351;  Nilson  v.  Morse,  52  Wis.  255;  Nash  v. 
Hoxie,  59  Wis.  384;  Janes  v.  Foster,  67  Wis.  296. 

As  the  plaintiff  could  not  enhance  the  dam- 
a/sres  against  the  defendant  by  his  neglect  to 
make  the  best  of  what  he  had  on  his  hands,  so 
he  is  not  bound  to  lessen  his  damages  by  mak- 
ing other  contracts,  and  performing  them,  and 
giving  the  benefit  of  the  perfornaance  of  such 
contracts  to  the  defendant.  We  find  no  error 
in  the  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Leo  LIEBSOHER,  Appt, 
Frederick  KRAU8,  Impleaded,  etc.,  Respts. 


(. 


yf)s,. 
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A  promissory  note  stating  tbat  *'  we  promise 
to  pay,^'  and  sifmed  *'  Sun  Pedro  Miniagr  and 
Milling  Company,  F.  Elraus,  President"  is  in  law 
the  note  of  the  company  alone,  and  parol  evidence 
is  inadmissible  to  show  that  the  president  signed 
it  in  his  individual  capacity  and  was  thus  liable 
thereon. 

(September  24, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Milwaukee  County 
directing  a  verdict  in  favor  of  the  individual 
defendant  in  an  action  upon  a  promissory 
note  signed  by  the  names  of  a  corporation  and 
its  president.     Affirmed. 

At  the  trial  plaintiff  offered  to  prove  inter 
alia  that  the  body  of  the  note  and  the  words 
•*The  San  Pedro  Mining  and  Milling  Com- 
pany "  were  all  written  by  the  secretary  of  the 
company,  and  tbat  afterwards  Mr  Era  us  signed 
his  own  name  and  the  word  "President"  to 
the  note.  This  offer  was  rejected  by  the  court 
and  plaintiff  duly  excepted. 

The  olher  material  facts  appear  in  the  opin- 
ion. 

Mr.  J.  C.  McKenney,  with  Mr.  Frank 
J.  Lenicheck*  for  appellant: 

It  is  competent  and  proper  for  the  agent  to 
sign  simply  the  principars  name. 

Daniel,  Neg.  Inst.  8d  ed.  §299  and  cases 
cited  in  the  note. 

This  would  have  been  the  note  of  the  com- 
pany if  only  the  corporation  name  had  been 
signed.  The  addition  of  another  name  below 
that  of  the  corporation,  the  note  reading  "we," 
makes  it  the  note  of  both  the  company  and  of 
the  additional  signer. 

Ileffner  v.  BrowneM,  70  Iowa,  591. 

The  law  deduces  the  liability  from  the  ob- 
ligatory tenor  of  the  note. 

Maclean  v.  Morrison,  1  A.  K.  Marsh.  545. 

In  case  the  officer  signing  the  corporation 
name  had  no  authority  he  would  l)e  liable 
himself  in  an  action  of  tort  for  falsely  assum- 
ing authority  to  bind  another,  and  some  author- 
ities even  hold  the  agent  liable  on  the  contract. 

1  Daniel,  Neg.  Insi.  3d  ed.  g§  273, 806. 

5  L.  R.  A. 

See  also  16  L.  R.  A.  143. 


Persons  dealing  with  negotiable  instruments 
are  presumed  to  take  them  on  the  credit  of 
the  parties  whose  names  appear  upon  them. 

Abbott,  Tr.  Ev.  1889,  p.  402;  1  Daniel,  Neg. 
Inst.  3d  ed.  ^  800,  and  cases  cited ;  Slawson  v. 
Loring,  6  Allen,  840;  Bank  v.  Cook,  88  Ohio 
St.  444. 

The  addition  of  the  word  "President "  in  this 
case  must  be  considered  as  mere  deseriptio  per- 
soncB,  and  such  words  do  not  qualify  or  limit 
the  obligation  or  liability. 

See  1  Daniel,  Neg.  Inst.  §  408;  Draper  v. 
Mass.  Steam  Heating  Co.  5  Allen,  888;  Atkins 
V.  Brown,  59  Me.  90. 

A  note  signed  by  more  than  one  person  and 
beginning  "  We  promise"  is  joint. 

Daniel,  Neg.  Inst.  1 94. 

In  the  case  at  bar  Kraus  discloses  no  princi- 
pal on  the  face  of  the  note.  Where  the  agent 
noes  not  disclose  his  principal  he  makes  him- 
self liable. 

Daniel,  Neg.  Inst.  §  805;  Tannntt  v.  ^Itocky 
Mt.  Nat.  Bank,  1  Colo.  278;  Hobson  v.  IlasseU, 
76  Cal.  208;  Haile  v.  Peiree,  82  Md.  827.  and 
cases  cited. 

Ajb  to  the  question  of  parol  evidence,  the  rule 
of  law  is  that  such  evidence  cannot  be  admitted 
to  vary  the  terms  of  a  contract  or  to  show  a 
contrary  intention  than  that  disclosed  by  the 
instrument  unless  there  is  an  ambiguity. 

See  Foster  v.  Clifford,  44  Wis.  569;  Cooper  v. 
Cleghom,  50  Wis.  118;  Huhbard  v.  Marshall, 
Id.  322;  Oillmann  v.  Henry,  5«  Wis.  470;  Dan- 
iel, Neg.  Inst.  8d  ed.  §§  80,  81,  81a,  81&,  418, 
419;  Abbott,  Tr.  Ev.  p.  402. 

The  admis.oion  of  parol  evidence  in  this  case 
on  the  part  of  the  plaintiff  could  not  vary  the 
instrument  or  tend  to showa different  intention 
of  the  parties  than  that  appearing  on  the  face 
of  the  instrumei^t.  Such  evidence  is  clearly 
compatible  with  the  terms  of  the  note.  The 
note  on  its  face  clearly  shows  two  makers,  the 
company  and  Kraus.  There  is  no  ambiguity 
about  it. 

But  in  a  case  like  this  if  the  law  does  not 
hold  Kraus  liable  as  a  maker  on  the  note,  the 
evidence  might  have  the  effect  of  establishing 
a  suretyship. 

Riley  v.  Gregg,  16  Wis.  666;  Irtine  v.  Adams, 
48  Wis.  468;  and  see  Bradlee  v.  Boston  Glass 
Manufactory,  16  Pick.  347. 

McssrH.  Winkler,  Flanders,  Smith,  Bot- 
tum  &  Vilas,  for  respondents: 

When  the  operation  of  a  contract  is  clearly 
settled  by  general  principles  of  law,  it  is  taken 
to  be  the  true  sense  of  the  contracting  parties. 

Foster  v.  Clifford,  44  Wis.  569. 

The  note  in  question  does  not  require  any 
parol  explanation  in  order  to  determine  what  Sa 
its  legal  effect  and  what  was  the  purpose  of  the 
party  who  executed  it. 

See  Scanlan  v  Keith,  102  HI.  634;  Drapers. 
Ma^.  Steam  Heating  Co.  5  Allen,  838. 

Notes  executed  in  the  form  of  the  one  in 
suit  have  been  uniformly  held  to  be  the  note  of 
the  corporation  or  other  principal,  and  not  the 
joint  note  of  both,  with  the  single  exception  of 
Heffnt'r  v.  BrowneU,  70  Iowa,  591. 

1  Randolph,  Conu  Paper,  p.  188;  Castle  v. 
Belfast  Foundry  Co.  72  Me.  167;  Draner  v. 
Mass.  Steam  Heating  Co.  5  Allen,  888:  Gili^t 
V.  Nei/J  Market  Sav.Bank,  7111.  App.  499;  Ntw 
Market  Sav.  Banky.Qillet,  100 III.  254;  Scania n 
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Y.  Keith,  102  HI.  684;  Folk  y.  MoOs,  127  U.  8. 
1^  (82  li.  ed.  266);  Latham  y.  Houston  Flour 
MUU,  68  Tex.  127;  Dennuon  y.  Austin,  15 
Wis.  834;  Houghton  Y.  First  Nat.  Bank,  26 
Wis.  668. 

OrtoUf  cTl,  delivered  the  opinion  of  the 
court: 

This  action  is  brought  on  the  following 
promissory  note: 

$687.40.    Milwaukee,  January  1st,  1887. 
Ninety  days  after  date  we  promise  to  pay 
to  Leo  Liehscher,  or  order,  the  sum  of  six  hun- 
dred and  thirty-seven  dollars  and  forty  cents, 
value  received. 

[Signed]  Ban  Pedro  Mining&  Milling  Company. 

F.  Kraus,  President. 

The  plaintiff  demands  judgment  on  this  note 
against  both  the  corporation  and  Frederick 
Kraus,  as  joint  makers.  The  defendant  Eraus 
answered  that  he  signed  the  note  for  the  said 
San  Pedro  Mining  &  Milling  Company,  as  its 
president,  and  not  otherwise,  and  that  his  sig- 
nature was  placed  upon  said  note  for  the  pur- 
pose of  showing  who  executed  the  same  on  be- 
half of  said  Company,  and  as  a  part  of  the 
corporation  signature  to  the  note,  and  for  no 
other  purpose.  The  plaintiff  offered  to  prove 
on  the  trial,  substantially,  that  Kraus  did  not 
sign  the  name  of  the  Company,  but  signed  bis 
own  name  as  a  joint  maker,  intending  to  bind 
himself,  and  that  this  was  according  to  the  un- 
derstanding of  the  parties  at  the  time.  This 
offer  was  rejected,  and  a  verdict  in  favor  of 
Kraus  was  directed  by  the  court.  This  evi- 
dence is  admissible  only  on  the  ground  that 
there  is  an  ambiguity  in  the  signatures  to  the 
note.  If,  in  the  kw,  this  signing  imports  that 
both  the  Company  and  Kraus  are  jointly 
bound,  or  that  only  the  Company  is-  bound, 
there  is  no  ambiguity,  and  parol  evidence  to 
alter  or  vary  this  ^ect  is  inadmissible.  But  if. 
in  the  law,  such  signing  imports  only  that  both 
are  bound,  or  the  Company  only  is  bound,  ac- 
cording to  the  facts  and  circumstances  in  ex- 
planation of  it,  and  the  intention  or  understand- 
mg  of  the  parties,  titien  there  is  an  ambiguity, 
and  the  evidence  was  proper. 

The  contention  of  the  learned  counsel  of  the 
appellant  that  this  signing  imports  that  both 
are  bound  is  inconsistent  with  the  offer  of  such 
•evidence.  The  learned  counsel  of  the  appel- 
lant has  expressed,  in  his  brief,  the  true  princi- 
ple as  follows:  "As  to  the  question  of  parol 
evidence,  the  rule  of  law  is  that  such  evidence 
c<mnot  be  admitted  to  vary  the  terms  of  a  con- 
tract, or  to  show  contrary  intention  than  that 
disclosed  by  the  instrument,  unless  there  is  an 
ambiguity.  This  has  been  often  decided  to 
l)e  the  law  by  this  court.  Foster  y,  Clifford,  44 
Wis.  669;  Cooper  y.  Cleghorn,  50  Wis.  118; 
Hubbard  v.  Marshall,  50  Wis.  822;  Oillmann 
Y.  Henry,  58  Wis.  470. 

There  appears  to  be  an  inconsistency  in  cases 
where  it  is  first  held  that  such  a  note  ipso  facto 
binds  the  person  who  signed  it  with  his  official 
name,  and  yet  that  parol  evidence  might  be 
given  to  make  it  certain.  Heffn&ry,  BtrndneU, 
70  Iowa,  691. 

This  case  is  mentioned  as  the  only  one  in 
which  it  has  been  decided  that  such  signing 
l)inds  the  person  as  well  as  the  corporation;  but 
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there  would  seem  to  be  somewhat  of  an  am- 
biguity in  the  opinion. 

In  Bean  v.  Pioneer  Min,  Co,  66  Cal.  451,  it 
seems  to  have  been  decided  that  a  similar  note 
bound  the  company  alone,  but  that  parol  evi- 
dence was  proper  to  explain  it.  No  case  is 
cited,  and  I  can  find  none,  where  it  has  been 
decided  squarely  that  such  a  note  bound  both 
the  company  and  the  person  whose  name  ap- 
pears below,  with  the  name  of  his  office  or 
agency,  or  bound  the  company  alone,  except 
the  case  of  Chase  v.  Pattberg,  12  Daly,  171, 
where  the  note  was:  "We  promise  to  pay," 
etc.  "[Signed]  English  S.  M.  Co.  H.  Patt- 
berg, Manager;"  and  it  was  decided  that  the 
I  Oompanv  was  not  bound,  and  that  Pattberg 
i  was.  The  authorities  are  generally  the  other 
way. 

In  Draper  v.  Mass,  Steam  Heating  Co,  5 
Allen,  888,  the  note  was:  "We  promise  to  pay," 
etc.  "[Signed]  Massachusetts  Steam  Heating 
Company.    L.  S.  Fuller,  Treasurer." 

In  CastU  Y.  Belfast  Foundry  Co.  72  Me.  167, 
it  was:  "We  promise  to  pay,"  etc.,  "at  office 
Belfast  Foundry  Company.  [Signed]  Belfast 
Foundry  Company.  W.  W.  Castle,  Presi- 
dent." 

In  Falk  v.  Moebs,  127  U.  S.  597  [82  L.  ed. 
266],  it  whs:  "We  promise  to  pay,"  etc.,  "to 
the  order  o<  Geo.  Moebs,  Sec.  &  Treas.,  at," 
etc.  "[Signed]  Peninsular  Cigar  Co.  Geo. 
Moebs,  Sec.  &  Treas."  and  indorsed  "Gteo. 
Moebs,  Sec.  &  Treas." 

These  notes  were  held  to  be  unambiguous, 
and  not  explainable  by  parol  evidence,  and  the 
notes  of  the  companies  alone.  Many  other 
cases  of  similar  signing  are  found  in  the  above 
cases  and  in  the  text-books.  See  also  Mechem, 
Ag.  §  439;  1  Randolph,  Com.  Paper,  188;  1 
Daniel,  Keg.  Inst.  g$  299-806;  OiUet  v.  New 
Market  Sav,  Bank,  7  111.  App.  499;  Seanlin  v. 
Keith,  102  III.  684;  Latham  v.  Houston  Flout 
Mills,  68  Tex.  127;  Story,  Ag.  §  154;  Parsons, 
Notes  and  Bills,  812. 

The  question  comes  very  near,  if  not  quite, 
having  been  decided  by  this  court  in  Hottghton 
V.  First  Nat.  Bank,  26  Wis.  668,  where  it  is 
held  that  an  indorsement  on  a  note  not  belong- 
ing to  the  bank,  by  "Geo.  Buckley,  Cas.,"  lie 
being  cashier  of  the  bank,  bound  the  bank  and 
not  himself. 

In  Ballston  Spa  Bank  v.  Marine  Bank,  16 
Wis.  120,  it  is  held  that  a  note  signed  by  "J. 
H.  Sidmore,  Cash.,"  bound  the  bank  alone. 

In  Bocktsell  v.  Elkhorn  Bank,  13  Wis.  658, 
where  the  bank  promises  to  pay  in  the  body  of 
the  note,  and  it  is  signed  only  by  "D.  D. 
Spencer,  Cashier,"  it  was  held  that  the  bank 
only  was  bound. 

The  principle  of  these  authorities  seems  to 
be  "that  if  the  agent  sign  the  note  with  his  own 
name  alone,  and  there  is  nothing  on  the  face  of 
the  note  to  show  that  he  was  acting  as  agent, 
he  will  be  personally  liable;  but  if  his  agency 
appears  with  his  signature,  then  his  principal 
only  is  bound." 

Here  the  corporation  could  not  sign  its  own 
name,  and  it  is  not  otherwise  shown  on  the 
face  of  the  note  than  that  Kraus  signed  the  cor- 
porate name,  and  by  adding  the  word  "Presi- 
dent" to  his  own  name  he  shows  conclusively 
that  as  president  of  the  corporation  he  signed 
the  note,  and  not   otherwise.    Such  is   the 
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natural  and  reasonable  construction  of  these 
signatures,  and  so  it  would  be  generally  under- 
stood. The  affix,  cashier,  secretary,  president 
or  agent,  to  the  name  of  the  person  sufficientlj 
indicates  and  shows  that  such  person  signed  the 
bank  or  corporate  name,  and  in  that  character 
and  capacity  alone.  The  use  of  the  word  '*by" 
or  "per"  or  **pro"  would  not  add  to  the  cer- 
tainty of  what  is  thus  expressed.  It  Is  not 
common  to  use  these  words  in  commercial 
business.    It  is  sufficiently  understood  that  the ' 


paper  is  signed  by  the  officer  or  agent  named, 
and  for  the  corporation. 

But  it  is  useless  to  prolong  this  discussion. 
It  is  almost  too  plain  for  argument.  The  note 
was  that  of  the  corporation  alone,  signed  by 
Kraus  as  its  president.  The  circuit  court 
properly  rejected  the  offer  of  parol  proof,  and 
correctly  instructed  the  jury  to  find  a  verdict  ia 
favor  of  Kraus. 

Thejvdffmentofihe  Circuit  CourtiBafflrmecL 


CALIFORNIA  SUPREME  COURT. 


John  TREAD  WELL,  Refrpt, 

V, 

W.  Frank  WHITTIER  et  al„  Appts, 
(..„CaL....) 

!•  Where  the  complaint  in  an  action  fbr 
damages  l^or  personal  injuries  alleges  the  nat- 
ure  and^rmanent  character  of  the  injuries,  the 
permanent  loss  and  damagreto  plaintiff  by  reason 
of  bis  impaired  capacity,  because  of  the  injuries, 
for  attending  to  business,  may  be  given  in  evi- 
dence and  considered  by  the  Jury  in  fixing  the 
amount  of  damages  without  heing  specially 
pleaded. 

2.  Under  the  provicdonB  of  section  1 826 
of  the  CkMle  of  Civil  Procedure  that  proof  of  his 
case  to  a  moral  certainty  is  required  to  entitle  a 
party  to  recover,  an  instruction  that  to  recover 
plaintiff  must  prove  his  case  to  the  satisfaction  of 
the  Jury  by  a  preponderance  of  evidence,  is  cor- 
rect without  the  addition  of  the  words  "and  to  a 
moral  certainty.** 

8.  Plaintiff  need  prove*  to  recover  damages 
for  injuries  resulting  from  defendant's  negli- 
gence, only  the  injuries  and  the  apparent  fault  or 
negligence  of  defendant  as  the  cause  thereof, 
which,  in  an  action  against  a  passenger  carrier, 
may  be  done  by  proving  that  the  accident  hap- 
pened by  the  breaking  of  machinery  of  the  vehi- 
cle which  carried  plaintiff,  without  proving  what 
that  fault  or  negligence  was;  and  to  defeat  the 
action  defendant  must  then  show  that  he  was  not 
guilty  of  negligence  for  which  be  could  be 
charged. 

{McFarland,  J.,  dissents.) 

4.  The  proprietor  of  a  passenger  eleva- 
tor is  a  carrier  of  passengers  subject  to  the  same 
responsibilities  as  to  care  and  diUgenbe  to  secure 
safety  as  are  carriers  of  passengers  by  stage-coach 
or  railway. 

6.  The  best  known  tests  reasonably 
practicable  must  be  used  by  the  proprietor  of 
a  passenger  elevator  to  discover  defects  or  flaws 
in  the  elevator  apparatus;  and  the  fact  that  the 
elevator  was  constructed  by  a  competent  manu- 
iacturor  to  whose  neglect  the  flaw  is  attributable 
will  not  relieve  the  proprietor  from  liability  for 
injuries  resulting  therefrom,  if  it  could  have  been 
discovered  by  such  tests  at  the  time  of  manufac- 
ture or  afterwards. 

6.  The  proprietor  of  a  passeng^er  eleva- 
tor is  bound  to  use  all  reasonable  means  and  ef- 
forts to  furnish  good  and  well-constrr.oted  ma- 
chinery adapted  to  its  purpose  and  made  of  good 
matciial,  and  must  adopt  the  safest  kinds  in  prac- 
tical use. 

7*  Evidence  that  a  skilled  mechanic  told  I 
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defendant  that  more  caution  should  be  used  tir 
running  his  elevator  is  competent  and  material 
In  an  action  to  recover  damages  for  injuries 
caused  by  the  elevator,  to  show  defendant** 
knowledge  of  its  careless  operation. 

(September  24, 1889.) 

APPEAL  b^r  defendants  from  a  judgment  of 
the  Superior  Court  for  the  City  and  County 
of  San  Francisco  in  favor  of  plaintiff,  and  from 
an  order,  denying  a  new  trial,  in  an  action  to 
recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendants'  negligence. 
Afflrmed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  McAllister  A  Berg^^  with  Mr, 
D.  M.  DeUuas,  for  appellants: 

The  loss  or  impairment  of  the  capacity  to  at- 
tend to  business  is  in  the  nature  of  special 
damages  and  must  as  such  be  specially  pleaded. 
If  not  specially  pleaded,  no  evidence  can  be 
introduced  to  show  diminished  capacity  for 
business,  nor  any  inquiry  legitimately  made  in 
respect  to  it. 

Chitty,  PI.  16th  Am.  ed.  pp.  348,  411;  3 
Greenl.  Ev.  §  254;  Stevenson  v.  Smit/t,  28  Cal. 
108;  Hunter  v.  Stewart,  47  Me.  419;  Potter  v. 
Froment,47  Cal.  165;  Baldwin  v.  Western  R. 
Corp.  4  Gray,  383;  Dabonicli  v.  Emeric,  12  Cal. 
172;  Bristol  Mfg.  Co.  v.  Qridlfy,  28  Conn.  201, 
211;  BaUou  v.  Famvm,  11  Allen,  73;  Luck  v. 
Ripon,  52  Wis.  196,  200.  See  also  Chicago  ▼, 
CBrennan,  65  111.  160;  Bloomington  v.  Cltam- 
herlain,  104  HI.  268;  Bierhach  v.  Goodyear  Rub- 
eer  Co.  54  Wis.  208, 212.  213. 

In  all  the  cases  where  damages  have  been  re- 
covered for  impaired  capacity  and  for  detriment 
to  one's  business  or  occupation,  a  proper  foun- 
dation was  first  laid  in  the  pleadings  for  the  in- 
troduction of  the  evidence. 

See  Elkhart  v.  Ritter,  66  Ind.  186;  Ndtraska 
City  V.  Campbell,  67  U.  8.  2  Black,  590  (17  L. 
ed.  271);  Wade  v.  Leroy,  61  U.  8.  20  How.  84  (15 
L.  ed.  813). 

The  defendants  were  entitled  to  an  instruc- 
tion that  their  fault  or  negligence  should  have 
l)een  proven  "  to  a  moral  certaintv,"  and  the 
jury  should  have  been  so  informed. 

(3ode  Civ.  Proc.  §  1826. 

The  defendants  were  under  no  obligation,  in 
examining  the  machinery  or  appliances  in  their 
establishment  for  the  discovery  of  flaws  or  de- 
fects, to  use  the  best  known  tests.  The  sole 
measure  of  defendants'  duty  was  ordinary  care; 
that  obligation  was  fulfilled  by  the  employment 
of  the  usual  and  reasonably  practicable  tests. 


1889. 


Tkeadwell  v.  Whittier. 
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LtmismUe  4b  N.  B,  (Jo.  v.  AUen,  78  Ala.  494; 
Qratkd  BapidM  A 1.  R,  Co,  v.  Huntley,  88  Mich. 
687,  547;  BicJiard^on  v.  Qreat  Eante^'n  B.  Co.  L. 
R.  1  C.  P.  Div.  843;  lU.  Cent.  R.  Co.  v.  Phil- 
lips, 49  ni.  2d4;  Warner  v.  Erie  R.  Go.  89  N.  Y. 
468;  1  Thomp.  Neg.  p.  811;  Smith  v.  Chicago, 
M.  dbSt.P.R.  Co,  42  Wis.  520, 523,  525,  528; 
Toledo,  W.  d  W.  R.  Co,  v.  Qyrn,  71  HI.  493; 
De  Qraff^.  N.  T.  Cent,  d  E.  R  R.  Go.  76  N. 
Y.  125,  128-181;  Smoot  v.  Mobile  &M.  R.  Co.  67 
Ala.  18;  Faulkner  v.  Erie  R.  Co.  49  Barb.  824. 

Defendants  were  not  obliged  to  use  the  safest 
machinery,  but  only  such  as  was  reasonably 
safe,  and  customarily  used  by  other  ordinarily 
prudent 'persons  in  the  same  employment,  and 
under  like  circumstances. 

LouiemUe  &  N.R,  Co.  y.  Allen,  78  Ala.  494, 
508;  BaXUni  v.  Chicago,  M.  d  St.  P.  R.  Co.  54 
Wis.  257,  267;  Fort  Wayne,  J.  d  S.  R.  Co.  v. 
OHderOeeoe,  88  Mich.  188;  Lake  Shore  d  M.  S. 
R.  Co,  V.  McCormick,  74  Ind.  440. 446;  Smoot  v. 
Mobile  d  M,  R,  Co.  and  Toledo,  W.dW.R  Co. 
V.  Com,  svpra, 

Messrs.  Crarber  A  Bishop,  with  Jf«Mr«. 
Lloyd  A  Wood,  for  respondent: 

The  owner  of  any  store,  shop,  warehouse  or 
other  place  of  business  is  bound  to  use  care 
and  dili/^nce  proportioned  to  the  risk,  to  keep 
his  premises  and  the  approaches  thereto,  and 
appliances  thereof,  at  least  reasonably  safe  for 
the  access  and  use  of  those  coming  there  by  his 
invitation,  express  or  implied,  on  any  business 
to  be  transacted  or  permitted  by  him,  or  for 
any  other  purpose  beneficial  to  him,  and  is  liable 
for  any  injury  to  any  such  person,  who  is  him- 
self guilty  of  no  contributory  negligence,  occa- 
sion^ by  his  want  of  such  care  and  diligence. 

2  Shearm.  &  Redf.  Neg.  4th  ed.  §  704:  1 
Thomp.  Neg.  807,  808;  Wharton,  Neg.  ^§851, 
652.  657,  821,  829;  Qodley  v.  Hagerty,  20  Pa. 
887,  59  Am.  Dec.  785,  n>oU;  Zoebiseh  y.  Ta/rbeU, 
10  Allen,  885,  87  Am.  Dec.  668  et  seq.  note; 
Bennett  v.  Louisville  d  JIT.  R.  Go.  102  U.  S. 
577  (26  L.  ed.  235);  Nawt  v.  Flack,  90  Ind.  205, 
207;  Eaiott  v.  Pray,  10  Allen,  878,  87  Am. 
Dec.  653;  Carleton  v.  Franconia  Iron  d  Steel 
Co,  99  Mass.  216;  Gil^rt  v.  Mifjle,  118  Mass. 
278;  Nickerson  v.  Tin^ell,  127  Mass.  286; 
Donaldson  v.  Wilson.  60  Mich.  86,  1  Am.  S.  R. 
487  and  note;  Welch  v.  McAllister,  15  Mo. 
App.  492;  Homer  y,  Everett,  15  Jones  &  S.  800; 
Ritterman  v.  Ropes,  19  Jones  &  S.  25,  29; 
Tousey  y,  Roberts,  21  Jones  &  S.  446;  Ackert 
▼.  Lansing,  59  N.  Y.  646;  Beck  v.  Carter,  68 
N.  Y.  283:  Ddbiecki  v.  Sharp,  88  N.  Y.  208; 
Clussman  v.  Long  Island  R.  Co.  9  Hun,  618; 
Freer y.  Cameron,  ABich,  L.  228;  Toomeyy.  San- 
born, 6  New  En^.  Bep.  549, 146  Mass.  28;  Penn- 
siflvania  Go.  y.  Marion,  2  West  Bep.  284, 104 
Ind.  289;  Keefe  v.  Boston  d  A,  R.  Go,  2  New 
£ng.  Hep.  660,  142  Mass.  251;  Gmaha  Hotel 
Asso,  Y.  Walter,  23  Neb.  280;  Atlanta  C.  S, 
Ca  Mills  Y,  Goff^,  80  Ga.  145;  Chapman  v. 
Y.  RothteeUy  El.  Bl.  &  El.  168;  Indermaur  v. 
Dames,  L.  R.  1  C.  P.  274,  affirmed  L.  R.  2  C. 
P.  811;  WhiU  v.  France,  L.  R.  2  C.  P.  Div. 
808-  Holmes  v.  North  Eastern  R.  Co.  L.  R.  4 
Exe  b.'  254,  affirmed  L.  R.  6  Ezch.  123;  Fran- 
cis V,  Cockrell,  L.  R  5  Q.  B.  501. 

The  liability  of  the  owner  of  an  elevator  used 
for  the  transportation  of  passengers  is  exactly 
analogous  to  that  of  a  railway-passenger  car- 
rier. 

6  L.  B.  A. 


In  the  case  of  a  shopkeeper  transportinjB^ 
his  customers  in  his  elevator,  the  relation  is 
contractual.  Just  as  is  the  relation  between  a 
railway  carrier  and  his  passenger. 

Qodieyy,  Hagerty,  supra. 

In  each  case  there  is  a  duty  (Stringham  v. 
Stewart,  1  Cent.  Rep.  779,  100  N.  Y.  526; 
Rodgers  v.  CenPral  Pac,  R,  Co.  67  Cal.  608, 609; 
Ford  V.  FitchJburg  R  Go.  110  Mass.  266),  and 
the  extent  and  deeree  of  the  duty  are  the  same. 

Sov>den  v.  Id(mo  Quarte  Min,  Co,  55  Cal. 
446;  Mullen  v.  St,  John,  57  N.  Y.  567;  Hough 
Y.  Texas  d  P.R.  Co.  100  U.  8.  218(25  L.  ed. 
612);  Cooley,  Torts,  680;  Ficken  v.  Jones,  28 
Cal.  626;  2  Rorer,  Railroads,  pp.  791,  792,  795; 
BeeierY.  Ddaware  dH,  Canal  Go,  13  Hun,  254. 

In  the  case  of  a  passenger  carrier,  "  the  oc- 
currence of  an  injury  through  a  defect  in  the 
vehicle  is  at  least  prima  fade  evidence  of  neg- 
ligence." It  must  be  equally  so  in  the  case  of 
an  elevator  carrier  of  passengers. 

Lawreruse  v.  Qreen,  70  Cal.  419;  Smiih  v.  St. 
Paul  City  B.  Co.  32  Minn.  1,  2;  2  Shearm.  & 
Redf.  Neg.  4th  ed.  §  497.  See  also  IngaUs  v. 
Bills,  9  Met.  1,  43  Am.  Dec.  363,  noU;  Fair- 
child  V.  Calif omia  Stage  Co,  13  Cal.  599;  Boyea 
V.  California  Stage  Co.  25  Cal.  460.  468;  Cen- 
tral  B.  Co.  v.  Freeman,  75  Ga.  881,  888;  Ste- 
vms  V.  European  d  N.  A.  B.  Co.  66  Me.  74; 
Vicksburg  d  M.  B.  Co.  v.  Phillips,  64  Miss.  693 
(under  §  1059  Miss.  Code);  Hipsley  v.  Kansas 
City,  St.  J.  d  G.  B.  B.  Co.  4  West.  Rep.  45, 88 
Mo.  848;  Meier  v.  Pa.  B,  Co.  64  Pa.  225, 280;  Qee 
V.  Metropolitan  B.  G?.  L.  R  8  Q.  B.  161 ;  Daw- 
son  V.  Manchester  S.  d  L.  B,  Go,  6  lu  T.  N.  B, 
682;  C/iristiey,  GHggs,  2  C&mp,  19. 

Proof  "  to  a  moral  certainty"  means  no  more 
than  proof  "  by  a  preponderance  of  evidence," 
and  it  was  therefore  proper  to  strike  out  the 
words  as  mere  surplusage. 

Pee  Bullard  v.  His  Creditors,  56  Cal.  602; 
Com.  V.  Gostley,  118  Mass.  23;  Seybolt  v.  N.  T. 
L,  E.  d  W.  B.  Co,  95  N.  Y.  568. 

The  passenger  carrier  Is  liable  for  injuries 
from  any  defect  in  his  vehicle  by  any  known 
test,  whether  it  be  reasonably  practicable  or 
not. 

Wharton.  Neg.  §  633;  Shearm.  &Bedf.  Neg. 
4th  ed.  §  497;  2  Borer,  Bailroads.  949;  2  Wood, 
Railway  Law,  1055;  IngaUs  v.  BiUs^  9  Met.  1, 
43  Am.  Dec.  346  and  note;  GarroU  v.  Staten 
Island  B.  Go.  58  N.  Y.  188;  Caldv>eU  v.  N.  J. 
Steamboat  Go.  47  N.  Y.  289. 

That  the  defendants  contracted  with  a  manu- 
f  acturer'of  good  repute  to  constnict  this  elevator 
does  not  relieve  them  from  liability  for  an  in- 
jury arising  from  a  defect  due  to  his  negli- 
gence. 

Wharton,  Neg.  §  688;  2  Rorer,  Railroads, 
949;  Hegeman  v.  Western  B.  Corp.  13  N.  Y.  9; 
Lawr^tiee  v.  Oreen,  70  Cal.  417;  Sharpy.  Orey, 
9  Bing.  457;  Israel  v.  Clark,  4E8p.  259;  Burns 
V.  Cork  dT.B.Go.  13  Ir.  Bep.  C.  L.  548.  See- 
also  Beadhead  v.  Midland  B.  Co.  L.  R.  2  Q. 
B.  412,  affirmed  L.  B.*  4  Q.  B.  879;  Alden  v. 
N.  T.  Cent.  B.  Co.  26  N.  Y.  102;  McPadxlen  v. 
N.  r.  Cent,  iZ.  Ci?.  44  N.  Y.  481;  QtoUy. 
Chester  dH.RGo.2  Exch.  251»  255. 

Thornton*  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  to  recover 
damages  for  injuries  to  his  person,  caused  by 
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the  falling  of  an  hydraulic  elevator  operated  by 
defendants  in  their  store,  on  which  he  (plain- 
tifE)  was  riding  at  the  time.  The  cause  was 
tried  before  a  jury.  Verdict  and  Judgment 
passed  for  plaintiff,  and  the  defendants  pros- 
ecute this  appeal  from  the  iudgment  and  from 
an  order  denying  their  motion  for  a  dew  trial. 

The  action  is  based  on  the  negligence  of  the 
defendants  in  using  the  elevator  with  broken, 
insecure  and  insumcient  machinery,  in  not 
taking  proper  care  of  such  machinery,  and  in 
the  running  and  operating  of  the  elevator,  in 
consequence  of  which  the  plaintiff,  without  any 
fault  or  negligence  on  his  part,  received  the  in- 
juries of  which  he  complains. 

We  insert  here  the  averments  of  the  complaint 
specifically  setting  forth  the  cause  of  action: 
"  That  defendants  are,  and  at  all  times  herein- 
after mentioned  were,  copartners  in  business, 
engaged  in  trade  and  commerce  at  the  City  and 
County  of  San  Francisco  under  the  firm  name 
and  style  of  WhitUer,  Fuller  &  Co. ;  that  the 
said  defendants,  as  copartners,  did,  at  the  times 
hereinafter  mentioned,  conduct  and  carry  on 
business  in  a  building  at  the  southwest  comer 
of  Pine  and  Front  Streets,  in  said  city  and 
county,  comprising  three  stories  or  floors  and  a 
basement,  and  the  defendants  at  said  times  had 
owned  and  maintained  an  elevator  or  hoist,  op- 
erated by  machinery,  situated  in  the  basement 
of  said  building,  and  wholly  under  the  control 
and  management  of  the  said  defendants,  and  in 
their  exclusive  use,  which  said  hoist  or  elevator 
was  used,  and  intended  to  be  used,  by  defend- 
ants for  the  purpose  of  transporting  and  carry- 
ing their  customers  and  those  in  said  building 
for  the  purpose  of  trading  with  them,  or  such 
persons  as  they  might  request  to  be  so  trans- 

Sorted,  and  their  merchandise,  to  and  from  the 
ifferent  floors  or  stories  of  said  building;  that 
heretofore,  to  wit,  on  the  28dday  of  December, 
1878,  this  plaintiff,  being  lawfully  in  the  said 
store  or  building  of  the  defendants  as  a  custom- 
er, and  for  the  purpose  of  trading  with  de- 
fendants, was  requested  hy  the  said  defendants 
to  get  upon  the  said  hoist  or  elevator  for  the 
pui'pose  of  being  carried  from  the  upper  or 
third  floor  of  said  building  to  the  lower  or  street 
floor  thereof;  and  then  and  there  the  said 
plaintiff,  in  pursuance  of  such  request,  got  into 
the  said  elevator  or  hoist  for  the  purpose  afore- 
said, and  immediately  thereupon,  when  the 
said  defendants  undertook  to  transport  or  lower 
the  said  plaintiff  from  the  said  upper  or  third* 
floor  to  the  lower  or  street  floor  of  their  said  store, 
the  said  hoist  or  elevator,  by  reason  of  the 
broken,  insecure,  and  insufficient  machinery  by 
which  the  same  was  run,  and  by  reason  oi  the 
negligent  and  careless  conduct  of  the  defend- 
ants in  the  care  of  the  said  machinery,  and  in 
the  running  and  operating  of  the  same,  tmd  in 
the  running  and  operating  of  the  said  hoist  or 
elevator,  without  any  fault  or  negligence  on 
plaintiff's  part  whatsoever,  was  precipitated 
from  said  upper  or  thirdfloor  into  the  basement 
of  said  building  with  great  and  excessive  rapid- 
ity and  violence,  and  the  plaintiff  was  thereby 
greatly  bruised^  broken,  damaged  and  injured 
in  his  body  and  limbs,  and  Mcame  and  was 
thereby  made  sick,  sore,  lame  and  disordered, 
and  so  remained  for  a  long  space  of  time, 
to  wit,  from  thence  hitherto;  and  said  plaintiff 
sustained  a  fracture  of  his  Ic^t  leg  in  the  ankle 
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Joint,  and  was  otherwise  seriously  injured,  so 
that  he  was  confined  to  his  bed  for  a  long  period 
of  time,  to  wit,  three  months,  and  was  there- 
after, for  a  period  of  four  months,  unable  to 
walk  save  with  crutches^  and  his  said  left  leg, 
by  reason  of  said  fracture,  is,  and  always  wSl 
be,  shorter  than  his  other  or  right  leg,  and  the 
plaintiff  has  sustained  other  and  internal  inju- 
ries from  which  he  can  never  recover,  and  the 
same  will  and  do  permanently  affect  and  impair 
the  health,  strength  and  activity  of  plaintiff; 
and  said  ]^laintiff  for  a  long  period  of  time, 
to  wit,  ever  since  said  accident,  has  suffered 
great  pain  of  body  and  anguish  of  mind;  that 
plaintiff  at  the  time  aforesaid  had  no  notice  or 
knowledge  that  the  machinery  wherebv  the 
said  elevator  or  hoist  was  run  or  operated  was 
out  of  order,  or  broken,  or  insecure,  and  de- 
fendants had  full  notice  and  knowledge 
thereof." 

On  the  argument,  and  in  the  briefs,  several 
points  were  and  are  elaborately  discussed  and 
presented  for  consideration  and  determination. 
To  the  consideration  of  these  points  we  prooeedp 
in  the  order  in  which  they  were  presented  by 
counsel  for  defendants  (appellants  here)  on  the 
oral  argument 

1.  It  is  argued  that  the  court  erred  in  giving 
the  tenth  instruction  requested  by  the  plaintiii. 
That  instruction  was  given  in  these  words: 
"  If,  under  the  evidence  and  instructions  of  the 
court,  the  Jury  find  for  plaintiff,  then,  in  as- 
sessing the  plaintiff's  damages,  the  Jury  may 
take  into  oonsideration  not  onlv  the  loss  and 
immediate  damage  arising  from  the  injuries  re- 
ceived at  the  time  of  the  accident,  but  also  tiie 
permanent  loss  and  damage,  if  anjr  is  proved, 
arising  from  any  disability  resulting  to  the 
plaintiff  from  the  injury  in  question,  which 
renders  him  less  capable  of  attending  to  his 
business  than  he  would  have  been  if  the  injury 
had  not  been  received." 

It  is  said  by  counsel  for  defendants  that  the 
loss  or  impairment  of  the  capacity  to  attend  to 
business  is  in  the  nature  of  special  damages, 
and  must,  as  such,  be  specially  pleaded;  that, 
if  not  specially  pleaded,  no  evidence  can  be  in- 
troduced to  show  diminished  capacity  for  busi- 
ness, nor  any  inquiry  lef^timately  made  in  re- 
spect to  it.  The  allegation  of  damage  in  the 
complaint  has  been  quoted  above  at  large.  It 
is  averred  and  set  forth  by  plaintiff  fiat  by 
reason  of  his  fall  he  was  greatly  bruised, 
broken,  damaged  and  injured  in  his  body  and 
limbs,  and  became  and  was  thereby  made  sick, 
sore,  lame  and  disordered,  and  so  remained  up 
to  the  time  of  action  brought;  that  he  sustained 
a  fracture  of  his  left  leg  in  the  ankle  Joint,  and 
was  otherwise  seriously  injured,  so  that  he  was 
confined  to  his  bed  for  three  mootlis,  and  for  a 
period  of  four  months  thereafter  was  unable  to 
walk  except  with  crutches;  that  his  left  leg,  by 
reason  of  the  fracture,  is,  and  always  will  be, 
shorter  than  his  right  leg;  that  he  sustained 
other  and  internal  injuries,  from  which  he  will 
never  recover,  and  the  same  will  and  do  per- 
manently affect  and  impair  his  health,  strength 
and  activity;  and  that  ever  since  the  fall  lie  has 
suffered  great  pain  of  body  and  anguish  of 
mind. 

Damages  which  necessarily  result  from  the 
act  complained  of  are  denominated  "general 
damages,"  and  may  be  proved  under  the  ad 
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damnum  clause,  or  general  allegation  of  dam- 
age, while  those  which  are  the  natural  conse- 
quences of  the  act  complained  of,  and  not  the 
result  of  it,  are  termed  "special  damages." 
The  defendant  must  be  presumed  to  be  aware 
of  the  damages  which  necessarily  result  from 
the  act  done,  and  therefore  he  cannot  be  held 
to  be  taken  by  surprise  when  proof  is  offered  of 
such  necessarily  resulting  damage.  But  as  to 
the  damages  naturally,'though  not  necessarily, 
resulting  from  the  act  done,  the  defendant  can- 
not be  presumed  to  be  aware  of  them,  and 
therefore,  in  ordor  to  prevent  a  suiprise  on  de- 
fendant, it  must  be  specially  set  forth  in  the 
complaint,  or  the  plaintiff  will  not  be  permitted 
to  give  evidence  of  it  at  the  trial.  On  this  sub- 
ject, seeChitty,  PI.  16th  Am.  ed.  848;  2Greenl. 
Ev.  §  254;  Steoenmn  v.  Smith,  28  Cal.  108; 
Potter  v.  Froment,  47  Cal.  165;  Hunter  v. 
SUwart,  47  Me.  419. 

Now,  considering  the  physical  injuries  com- 
plained of  and  set  forth  in  the  complaint,,  by 
plaintiff,  viz.,  the  fracture  of  his  left  leg,  by 
reason  of  which  it  will  always  be  shorter  than 
his  other  leg,  and  that  he  has  sustained  other 
and  internal  injuries  from  which  he  can  never 
recover,  and  which  will  permanently  impair  his 
health,  streneth  and  activity,  the  court  will  not 
be  straying  from  the  rule  above  stated  if  it  di- 
rects the  jury,  in  assessing  the  amount  of  dam- 
ages sustained  by  plaintiff,  to  take  into  consid- 
eration the  permanent  loss  and  damage,  if  any 
is  proved,  arising  from  any  disability  resulting 
to  the  plaintiff  from  the  injury  complained  of, 
which  renders  him  less  capable  of  attending  to 
his  business  than  he  would  have  been  if  the  in- 
Jury  had  not  been  received.  The  court,  in  this 
instruction,  only  directed  the  jury  to  take  into 
consideration  in  assessing  the  damages  such  as 
necessarily  resulted  from  the  injuries  set  forth 
in  the  complaint,  if  such  injuries  were  proved 
by  the  eviaence.  That  the  injuries  set  forth 
will  necessarily  render  a  person  less  capable  of 
attending  to  nis  business  is  clearly  apparent, 
and  no  argument  is  needed  to  make  it  clear. 
The  conclusion  here  reached  is  sustained  by  the 
rulings  in  the  following  cases;  Morris  v.  Chi- 
cago, B.  &  Q,  R,  Co.  45  Iowa,  80;  Conner  v. 
Fioneer' Fire-Proof  Const.  Co.  29  Fed.  Rep.  631; 
Wade  V.  Leroy,  61  U.  S.  20  How.  44  [15  L.  ed. 
815];  Nebraska  City  v.  Campbell,  67  U.  8.  2 
Black,  592  [17  L.  ed.  272];  Elkhart  v.  Bitter, 
66  Ind.  140;  Indianapolis  v.  Oaston,  68  Ind. 
224;  Potter  v.  Metropolitan  B.  Co.  28  L.  T.  N. 
8.  735;  McKcever  v.  Market  Street  B.  Co.  59 
Cal.  294;  Bradbury  v.  Benton,  69  Me.  199; 
Baltimore  <t  0.  B.  Co.  v.  Wightman,  29  Gratt. 
481,  440,  441;  Tyson  v.  Booth,  100  Mass.  266; 
Boberts  v.  QraJiam,  78  U.  8.  6  Wall.  578  [18 
L.  ed.  791];  Ward  v.  Smith,  11  Price,  19. 

We  refer  particularly  to  the  case  of  Wade  v. 
Leroy,  above  cited .  In  that  case  the  court  said : 
•*  The  evidence  conduced  to  prove  that  the 
plaintiff  was  seriously  injured."  Subse- 
quently, in  the  opinion,  these  observations  were 
made:  *'  Thai  before  that  time  he  had  been 
concerned  in  conducting  a  business  that  re- 
quired a  degree  of  mental  and  bodily  vigor,  and 
inat  his  time  was  of  some  pecuniary  value;  or 
that  he  had  suffered  a  loss  of  some  profit;  and 
that,  after  some  detention  in  New  York,  he  had 
returned  to  his  house  in  an  infirm  condition, — 
so  infirm  that  his  medical  attendant  and  adviser 
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deemed  him  incapable  of  pursuing  any  ordi- 
nary business  or  occupation,  and  had  aavised 
him  to  abstain  from  personal  exertion.  This 
evidence  would  certainly  assist  a  jury  to  deter- 
mine that  the  plaintiff  had  sustained  an  injury 
of  no  slight  character, — an  injury  to  his  person, 
and  which  was  followed  by  expense,  suffering^, 
and  loss  of  time,  which  had  for  him  a  pecuni- 
ary value.  These  were  the  direct  and  neces- 
sary consequences  of  the  injury,  and  sustained 
stnclly  ana  almost  exclusively  as  an  effect  from 

In  Bradbury  v.  BeTUon,  above  dted,  the  ac- 
tion was  for  a  personal  injury,  and  no  special 
damages  were  alleged.  The  point  was  as  to  the 
recovery  of  prospective  damages.  As  to  this, 
the  court,  per  Libbey,  J,,  said:  "In  legal 
contemplation,  all  damages  which  will  be  sus- 
tained as  the  effect  of  the  injury  are  sustained 
immediately.  The  future  effect  of  the  injuries 
is  not  special  damages,  which  must  be  alleged, 
but  general  damages,  which  necessarily  now 
from  the  injuries  received.  Hunter  v.  SUnoart, 
47  Me.  419. 

The  declaration  specifically  describes  the  in- 
juries received.  It  is  sufficient  to  authorize  a 
recovery  of  all  damages  which  had  been  or 
would  be  sustained  by  the  plaintiff  as  the  nat- 
ural and  ordinary  effect  of  the  injuries."  We 
will  remark  here  that  in  our  judgment  the 
words  "  his  business,"  used  in  the  instruction, 
referred  to  any  business  which  plaintiff  might 
undertake  to  carry  out,  and  that  there  is  no 
difference  in  meanmg  between  the  words  *'his 
business"  and  "  his  ordinary  business."  Plain- 
tiff was  entitled  to  the  instruction  as  given,  and 
the  court  committed  no  error  in  giving  it. 

2.  The  defendants  requested  the  court  to  give 
the  following  instruction:  "  Plaintiff,  in  oraer 
to  recover  m  this  action,  must  prove  to  your 
satisfaction  that  defendants  have  been  guilty  of 
some  fault  or  negligence,  and  must  also  prove 
what  that  fault  or  negligence  was,  and  this 

Slaintiff  must  do  by  a  preponderance  of  evi- 
ence  and  to  a  moral  certainty."  This  instruc- 
tion was  refused  by  the  court  as  asked,  and  to 
this  refusal  defendants  excepted. 

The  court  struck  out  the  words  at  the  end  of 
the  request,  "and  to  a  moral  certainty,"  and 
gave  it  as  thus  modified.  To  this  defendants 
also  excepted.  It  is  argued  by  defendants  that 
they  were  entitled  to  have  the  instruction  given 
as  asked,  by  reason  of  the  provisions  of  section 
1 1826  of  the  Code  of  Civil  Procedure.  That 
section  is  as  follows:  "The  law  does  not  require 
demonstration;  that  is,  such  a  degree  of  proof 
as,  excludinjg  possibility  of  error,  produces  ab- 
solute certainty,  because  such  )>roof  is  rarely 
possible.  Moral  certainty  only  is  required,  or 
that  degree  of  proof  which  produces  conviction 
in  an  unprejudiced  mind."  We  are  inclined  to 
the  opinion  that  giving  the  instruction  as  asked 
would  have  been  error,  and  that  the  giving  it 
as  modified  was  also  error.  The  law  docs  not 
put  on  the  plaintiff  the  burden  of  proving,  not 
only  fault  or  negligence  on  the  part  of  the  de- 
fendants, but  aUo  '^what  that  fault  or  ne^U- 
gence  was."  The  law  requires  proof  that  plain- 
tiff has  sustained  an  injury  by  the  breaking  of 
the  machinery  by  which  he  is  carried  or  trans- 
ported, and  that  such  machinery  was  under  the 
control  and  management  of  the  defendant. 
When  plaintiff  has  made  such  proof  he  hai 
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made  out  a  case  which  entitles  him,  if  not  re- 
hutted  or  disproved,  to  recover  of  defeodant. 
The  plaintiff,  by  such  proof,  has  made  a  case 
8ho\>(ing  negligence  on  the  part  of  defendant. 
The  burden  is  then  thrown  on  defendant  to 
show  that  he  was  not  guilty  of  negligence  for 
which  he  could  be  charged.  This  he  can  do 
by  going  into  proof  of  the  manner  in  which 
tbe  hurt  occurred,  and  showing  that  It  was 
caused  by  an  inevitable  casualty,  for  which  the 
law  'imposed  on  him  no  responsibility,  or  by 
establishing  any  fact  which  relieved  hun  of  re- 
sponsibility. Take,  for  instance,  tbe  case  of  a 
passenger  alleged  to  be  injured  by  the  negli- 
gence of  a  carrier  in  so  carelessly  driving  a 
coach,  on  which  plaintiff fwas  a  passenger,  that 
it  was  overlurncd,  and  plaintiff  was  mjured. 
The  plaintiff  only  is  called  on  to  prove  the  over- 
turning of  the  coach,  and  that  he  was  hurt  by 
it.  This  overturning  the  defendant  is  called  on 
to  show  was  not  caused  by  his  negligence  at 
all.  This  he  may  show  by  direct  proof  that  he 
was  pot  negligent  at  all,  or  that  the  overturn 
occurred  from  some  latent  defect  in  the  ma- 
chinery, which  broke  and  caused  the  overturn. 
The  particular  fault  or  negligence  may  come 
out  on  the  evidence  in  the  cause,  but  plaintiff 
is  not  required  to  prove  what  caused  the  over- 
turn. The  above  is  virtually  established  to  be 
law  by  two  cases  decided  by  this  court.  Refer- 
ence is  here  made  to  Boyee  v.  California  Stage 
Go.  25  Cal.  4(i8,  and  Lawrence  v.  Oreen,  70  Cal. 
420. 

In  this  case  the  plaintiff  was  only  called  on 
to  show  that  he  was  hurt  by  the  breaking  of 
the  machinery  of  the  elevator,  by  which  he 
was  injured.  When  this  is  done  he  has  made 
out  a  case,  on  which,  there  beinf  no  other  evi- 
dence introduced,  he  has  a  right  to  recover. 
The  plaintiff  is  not  called  on  to  make  anymore 
particular  proof.  Doubtless  there  are  excep- 
tions to  this  rule,  but  this  case  is  not  one.  For 
tbe  above  reasons  we  are  inclined  to  think  that 
the  instruction  asked  and  refused,  and  tbe  in- 
struction as  given,  were  erroneous.  But,  con- 
ceding that  the  views  above  stated  are  not  tena- 
ble, we  are  still  of  opinion  that  the  court  below, 
by  its  ruling,  committed  no  error  of  which  de- 
fendants can  complain.  The  defendants  urge 
that  they  are  entitled  to  the  instruction  that 
their  fault  or  negligence  should  have  been 
proved  "to  a  moral  certainty,"  under  the  pro- 
visions of  section  1826  of  tbe  Code  of  Civil  Pro- 
cedure. That  section  is  fully  quoted  above. 
By  this  section  that  degree  of  proof  is  required 
to  establish  a  matter  in  dispute  which  produces 
conviction  in  an  unprejudiced  mind.  When 
the  evidence  is  such  as  to  produce  conviction  of 
the  truth  of  a  fact  in  an  unprejudiced  mind, 
such  a  fact  is  said  to  be  established  to  a  moral 
certainty.  Such  evidence  is  deemed  to  be  sat- 
isfactory, and  will  justify  a  verdict.  It  is  so 
declared  in  the  Code  of  Civil  Procedure  by  sec- 
tion 1835.  When  a  matter  is  proved  to  the  sat- 
isfaction of  a  jury,  by  a  preponderance  of  evi- 
dence, then  it  can  be  amrmed  that  they  are 
convinced  of  its  tnith,  and,  being  thus  con- 
vinced of  its  truth,  they  can  base  a  verdict  on 
it.  Code  Civ.Proc  §  2061,  subd.  5,  and  section 
1835,  mpra. 

It  follows  from  the  foregoing  that  when  the 
jury  were  told  that  the  plamtiff,  in  order  to  re- 
cover in  this  action,  must  prove  to  their  satis- 
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faction  that  tbe  defendants  had  been  guilty  of 
what  was  stated  in  the  instruction  complained 
of.  by  a  preponderance  of  evidence,  they  were, 
in  effect,  told  that  they  must  be  convinced  from 
the  evidence  to  a  moral  certainty  that  defend- 
ants were  so  guilty,  or  the  plaintiff  was  not  en- 
titled to  recover.  They  dould  not  be  satisfied 
that  the  plaintiff  had  made  such  proof  without 
being  convinced  of  its  truth  to  a  moral  certain- 
ty. The  instruction  as  given  was  the  equiva- 
lent of  the  requirements  of  section  1826  of  the 
Code  of  Civil  Procedure,  and  hence  there  waa 
no  error  in  the  rulings  of  ^the'court  in  regard  to 
the  request  refused  or  the  instruction  given. 
If  there  was  any  error  committed  bv  the  court, 
it  was  in  giving  an  instruction  too  favorable  to 
defendants,  of  which  they  cannot  be  heard  to 
complain. 

8.  Defendants  contend  that  tbe  court  erred 
in  modifying  the  instruction  numbered  9,  re- 
quested by  them.  The  instruction  as  asked  by 
defendants  was  as  follows:  "If  the  accident  in 
question  was  caused  by  a  defect  or  flaw  in  one 
of  the  piston-rods  of  the  elevator  apparatus, 
which  defect  or  flaw  was  not  discoverable  on 
an  ordinary,  reasonable  and  careful  examina- 
tion, then  your  verdict  should  be  for  the  de- 
fendants. "  The  court  modified  the  instruction 
so  as  to  read  as  follows:  "If  the  accident  in 
question  was  caused  by  a  defect  or  flaw  in  one 
of  the  piston-rods  of  the  elevator  apparatus, 
which  defect  or  flaw  was  not  discoverable  on  a 
reasonable  and  careful  examination,  according 
to  the  best-known  tests  reasonably  practicable, 
then  your  verdict  should  be  for  tbe  defend- 
ants." It  is  said  by  defendants  that  it  was  error 
for  the  court  to  insert  the  words,  '^according  to 
the  best-known  tests  reasonably  practicable." 
The  defendants  used  their  elevator  in  lifting 
persons  vertically  to  the  height  of  forty  feet. 
That  they  were  carriers  of  passengers,  and 
should  be  treated  as  such,  we  have  no  doubt. 
The  same  responsibilities  as  to  care  and  diligence 
rested  on  them  as  on  the  carriers  of  passengers 
by  stage-coach  or  railway. 

In  Fairchild  v.  California  Stage  Co.  18  Cal. 
599,  which  was  an  action  by  a  passenger  against 
a  stage-coach  proprietor,  it  was  held  that  pro- 
prietors of  stage-coaches  are  not  insurers  or 
warrantors  of  the  safety  of  passengers  to  the 
same  extent  as  common  carriers  of  goods;  still 
they  are  liable  for  the  slightest  ne;^lect,and  are 
held  to  extraordinary  dihecnce  and  care.  The 
court  cites  sections  592  and  601  a.  Story,  Bailm. 
and  Farish  v.  Beigle,  11  Gratk  711,  where  the 
same  rule  is  laid  down.  As  to  the  vehicle. 
Judge  Story  says,  in  section  592,  of  such  pro- 
prietors: "They  are  bound  to  provide  coaches 
reasonably  strong  and  suflQcient  for  the  jour- 
ney, with  suitable  harness,  trappings  and  equip- 
ments, and  to  make  a  proper  examination 
thereof  previous  to  each  journey."  And,  fur- 
ther: "Hence  it  has  been  held  that  if  there  is 
any  defect  in  the  original  construction  of  a 
stage-coach, — as  for  example,  in  an  axletree, — 
althoiifirb  the  defect  be  out  of  sight  and  not  dis- 
cernable  upon  a  mere  ordinary  examination^ 
yet  if  the  defect  might  be  discovered  by  a  more 
minute  examination,  and  any  damage  is  occa- 
sioned to  a  passenger  thereby,  the  coach  pro- 
prietors are  answerable  therefor.  The  same 
rule  will  apply  to  any  other  latent  defect,  which 
might  be  discovered  by  more  minute  examina- 
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tioo  and  more  exact  diligence,  whereby  the 
work  is  not  road  worthy,  and  a  damage  thereby 
occurs  to  any  passenger." 

In  section  601  a  Justice  Story  says  that  'Hhe 
law  will,  in  tenderness  to  human  life  and  hu- 
man limbs,  hold  the  proprietors  liable  for  the 
slightest  negli^nce,  and  will  compjel  them  to 
repel,  by  satisfactory  proofs,  every  imputation 
thereof/' 

In  Farish  v.  Beigle,  tupra,  the  question  was 
directly  raised  whether  a  stage-coach  proprie- 
tor was  responsible  for  more  than  ordinary  dili- 
gence. The  court  unanimously  held  that  he 
was.  The  court  approved  of  the  doctrines  of 
Justice  Story  on  this  subject  In  the  case 
cited  the  court,  speaking  by  Justice  Daniel, 
said:  *'The  liabilities  of  such  carriers  natural- 
ly flow  from  their  duties.  As  they  are  not,  like 
common  carriers  of  goods,  insurers  against  all 
injuries  except  by  the  act  of  Gk>d,  or  by  public 
enemies,  the  inquiry  is  naturally  presented. 
What  is  the  nature  and  extent  of  their  respon- 
sibility? It  is  certain  that  their  undertaking  is 
not  an  undertaking  absolutely  to  convey  safely. 
But  although  they  do  not  warrant  the  safety 
of  the  passenjB^ers  at  all  events,  yet  their  under- 
taking and  liability  go  to  the  extent  that  they 
and  their  a,&:ent8« possess  competent  skill,  and 
that  they  will  use  all  due  care  and  diligence  in 
the  performance  of  their  duty.  But  in  what 
manner  (the  author  asks)  are  we  to  measure  this 
due  care  and  diligence  ?  Is  it  ordinary  care  and 
dili^nce  which  will  make  them  liable  only  for 
ordmary  neglect?  Or  is  it  extraordinary  care 
and  diligence  which  will  render  them  liable 
for  slight  neglect?  As  they  undertake  for 
the  carriage  of  human  beings,  whose  lives, 
and  limbs,  and  health  are  of  great  impor- 
tance, as  well  to  the  public  as  to  themselves, 
the  ordinary  principle  in  criminal  cases,  where 
persons  are  made  liable  for  personal  wronss  and 
injuries  arising  from  slight  neglect,  would  seem 
<he  says)  to  furnish  the  true  analogy  and  rule. 
It  has  been  accordingly  held  that  passenger 
carriers  bind  themselves  to  carry  safely  those 
whom  they  [admit]  into  their  coaches,  as  far 
as  human  care  and  foresight  will  go, — that  is, 
for  the  utmost  care  and  diligence  of  very  cau- 
tious persons;  and  of  course  they  are  responsi- 
ble for  any.  even  the  slightest,  neglect.  Sec- 
tion 601.  In  section  601  a  the  further  proposi- 
tion is  stated  that,  when  injury  or  damage 
happens  to  the  passengers  by  the  breaking 
•down  or  overturning  oi  the  coach,  or  by  any 
other  accident  occurring  on  the  ground,  the 
presumption  prima  facie  is  that  it  occurred 
by  the  negligence  of  the  coachman;  and  the 
onus  probandiia  on  the  proprietors  of  the  coach 
to  esfablish  that  there  has  been  no  negligence 
whatsoever,  and  that  the  damage  or  injury  has 
been  occasioned  by  inevitable  casualty,  or  by 
some  cause  which  human  care  and  foresight 
<;ould  not  prevent;  for  the  law  will,  in  tender- 
ness to  human  life  and  limbs,  hold  the  proprie- 
tors liable  for  the  slightest  negligence,  and  will 
compel  them  to  repel,  by  satisfactory  proofs, 
■every  imputation  thereof."  This  ruling  in 
Fairehild  v.  California  Stage  Go,  was  approved 
in  Boyce  v.  Calif</rnia  Stage  Co.  25  Gal.  468, 
and  Lavyrence  v.  Green,  70  Cal.  417,  420,  421. 

It  thus  appears  to  be  settled  law  in  this  State 
that  a  propnetor  of  stage-coaches  is  liable  for 
the  slightest  negligence  in  regard  to  the  vehicle 
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provided  by  him;  that  he  is  responsible  to  his 
passenger  for  the  utmost  care  and  diligence  of 
very  cautious  pei*sons.  In  Bodgers  v.  CentrcU 
Pac.  B.  Co.  67  Cal.  608,  it  was  said  by  the  court: 
"Manifestly  it  was  the  duty  of  the  defendant, 
a  railroad  company,  to  furnish  alike  to  its  pas- 
sengers and  employes  a  suitable  and  safe  road, 
engines,  cars,  and  appliances  for  conducting 
its  ousiness,"  etc.  Certainly  the  degree  of  care 
and  diligence  to  be  exercised  by  a  stage-coach 
proprietor,  as  to  the  vehicle  to  be  provided  by 
him  for  the  carriage  of  passengers,  is  just  as 
high  as  regards  a  railroad  company,  and  the 
care  or  other  machinery  which  it  is  to  provide 
and  furnish  for  such  transportation.  The  rail- 
road company  is  bound  for  the  utmost  care  and 
diligence  of  very  cautious  persons,  and  is  re- 
sponsible for  any,  even  the  slightest,  -  neglect. 
The  same  rule  applies  in  both  cases,  and  for 
the  same  i^eason,  that  each  undertakes  to  carry 
human  bein^  whole  lives  and  limbs  and  he^tn 
are  of  great  importance,  as  well  to  the  pubUc 
as  themselves. 

In  Maverick  v.  Eighth  Ave.  B.  Co.  86  N.  T. 
878,  the  rule  is  stated  as  well  settled  that  "pas- 
senger carriers  bind  themselves  to  carry  safely 
those  whom  they  take  into  their  coaches,  as 
far  as  human  care  and  foresight  will  go;  that 
is,  to  the  utmost  care  and  diligence  of  very 
cautious  persons."  The  court  cites  Bowen  v. 
N.  r.  Cent.  B.  Co.  18  N.  Y.  408,  and  Deyo  v. 
N.  T.  Cent.  B.  Co,  84  N.  Y.  9,  where  the  same 
rule  is  laid  down. 

In  Taylor  v.  Grand  Trunk  B.  Co.  48  N".  H. 
318,  a  large  number  of  authorities  are  collected 
in  an  able  opinion  by  Bellows,  J.  In  this  opinion 
it  is  declared:  "The  doctrine  of  the  American 
courts  is  still  more  strict  and  explicit;  and  the 
general  current  of  the  authorities  is  that  the 
carrier  of  passengers  is  bound  to  the  utmost 
care  and  diligence  of  very  cautious  persons, 
and  is  responsible  for  any,  even  the  smallest, 
neglect,— holding  their  undertaking  to  be  to  car- 
ry their. passengers  with saf etyas  far  as  human 
care  and  foresight  can  go.  This  is  distinctly 
laid  down  in  Story,  Bailm.  §§  601,  601ay  and 
also  in  2  Greenl.  Ev.  ^  221;  and  in  2  Kent, 
Com.*601, 602;  and  Redf.  Raihroads,  chap.  17." 

In  P/iiia.  A  B.  B.  Co,  v.  Derby,  65  U.  S.  14 
How.  486ri4  L.  ed.  502],  it  is  said  by  the 
court;  "When  carriers  undertake  to  convey 
persons  by  the  powerful  but  dangerous  agency 
of  steam,  public  policy  and  safety  require  that 
they  be  held  to  the  greatest  possible  care  and 
diligence.  And,  whether  the  consideration  for 
such  transportation  be  pecuniary  or  otherwise, 
the  personal  safety  of  ,the  passengers  should 
not  be  left  to  the  sport  of  chance,  or  the  negli- 
gence of  careless  agents.  Any  negligence  in 
such  cases  may  well  deserve  the  epithet  of 
'gross.*  "  This  statement  is  approved  in  The 
New  World  v.  King,  57  U.  S.  16  How.  474  [14 
L.  ed.  1019],  as  resting  not  only  on  public  pol- 
icy, but  sound  principles  of  law.  See  Redf. 
Railroads,  §  149,  note  5.  The  above  rule  is 
sustained  by  Stokes  v.  SaltonstaU,  88  U.  S.  13 
Pet.  181  [10  L.  ed.  115];  in  Massachusetts,  by 
IngaUs  v.  Bills,  9  Met.  1  and  McElroy  v. 
Nashua  &>  L.  B.  Co.  4  Cush.  400;  in  Maine,  by 
Edwards  v.  Lord,  49  Me.  279;  in  Connecticut, 
by  Halt  v.  Corvn.  Biver  Steamboat  Co.  13  Conn. 
320;  Derwort  v.  Loomer,  21  Conn.  253;  Fuller 
V.  Naugatuck  B,  Co.  Id.  557,  576;  in  Vermont, 
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by  Hadlg/  v.  CrotSy  34  Vt.  586.  See  2^aoHege' 
7nan  v.  Western  B.  Carp,  16  Barb.  853,  approved 
iD  18  N.  y.  9;  CoUdweU  ^.Murphy,  1  Duer.  241; 
Camden  db  A.  B,  «fi  Trangp,  Co.  v.  Burke,  18 
Wend.  626;  Pa,  B,  Co.  v.  AmeU,  28  Pa.  147; 
JV.  J,  B,  db  Transp.  Co.  v.  Kennard,  21  Pa. 
208;  Galena  &  C,  tf,  B,  Co,  v.  Tarwood,  15  111. 
468;  Galena  d  C,  U.  B,  Co.  v.  Fay,  16  111.  558; 
Frink  v.  Potter,  17  111.  406;  Frink  v.  Coe,  4  G. 
Greene  (Iowa),  555;  McKinney  v.  Neil,  1  Mc- 
Lean, 540;  Maury  v.  Talmadge,  2  McLean,  157; 
ComwaU  v.  SuUtmn  B.  Co.  28  IN.  H.  160;  (7ikerA; 
V.  Barrinffton,  41  N.  H.  51. 

In  N.  J.  B.  d  Transp.  Co.  v.  Xennard,  mpra. 
Judge  Gibson  said  "tbatthe  carrier  is  bound  to 
guard  the  passenger  from  every  danger  whicli 
extreme  vigilance  can  prevent."  And  it  is  said 
by  Agnew,  J.,  speaking  for  the  court,  in  Meier 
V.  Pa.  B.  Co.  64  Pa.  225,  that  the  above  ex- 
presses the  true  measure  of  responsibility. 

In  Laing  v.  Colder,  8  Pa.  482,  Jtidfe  Bell 
said  that,  though  in  legal  contemplation  the 
carrier  does  not  warrant  the  absolute  safety  of 
his  passengers,  he  is  bound  to  the  exercise  of 
the  utmost  degree  of  diligence  and  care.  The 
slightest  neglect  against  which  human  pru- 
dence and  foresight  may  guard,  and  by  which 
hurt  or  loss  is  occasioned,  will  render  them 
liable  in  damages. 

One  Of  the  ablest  of  our  text  writers  and 
Jurists,  Jttdge  Cooley,  thus  states  the  rule  as  to 
carriers  of  passengers:  Such  carrier  "only  un- 
dertakes that  he  will  carry  them  without  neg- 
ligence or  fault.  But  as  there  are  committra 
to  his  charge  for  the  time  the  lives  and  safety 
of  persons  of  all  ages  and  of  all  degrees  of 
ability  for  self  protection,  and  as  the  slightest 
failure  in  watchfulness  may  be  destructive  of 
life  or  limb,  it  is  reasonable  to  require  of  him 
the  most  perfect  care  of  prudent  and  cautious 
men,  and  his  undertaking  and  liability  as  to 
his  passengers  goes  to  this  extent;  that,  as  far  as 
human  foresight  and  care  can  reasonably  go,  he 
will  transport  them  safely.  He  Is  not  liable  if 
injuries  happen  from  sheer  accident  or  misfor- 
tune, where  there  is  no  negligence  or  fault,  and 
where  no  want  of  caution,  foresight  or  judg- 
ment would  prevent  the  injury.  But  he  is 
liable  for  the  smallest  negligence  in  himself  or 
his  servants."    Cooley,  Torts,  2d  ed.  768,  769. 

The  learned  author  cites,  as  sustaining  his 
statements  of  the  law,  a  long  list  of  cases, 
which  will  be  found  in  note  1,  p.  769. 

As  said  by  Bellows,  J,,  in  laylor  v.  Grand 
Trunk  B.  Co.  48  N.  H.  814:  "Upon  grounds 
of  public  policy,  also,  the  carrier  of  passengers 
is  bound  to  exercise  thQ  highest  degree  of  care 
and  diligence.  To  his  diligence  and  fidelity 
are  intrusted  the  lives  and  safety  of  large  num- 
bers of  human  beings;'*  and  when  passengers 
are  carried  bv  steam  the  demand  for  the  ut- 
most skill  and  diligence  is  especially  required, 
"for  then,  in  consequence  of  the  greater  speed, 
the  hazards  to  life  and  limb  are  largely  in- 
creased." 

The  same  degree  of  responsibility  must  at- 
tach to  one  controlling  and  running  an  eleva- 
tor. Persons  who  are  lifted  by  elevators  are 
subjected  to  great  risks  to  life  and  limb.  They 
are  hoisted  vertically,  and  are  unable,  in  case 
of  the  breaking  of  the  machinery,  to  help  them- 
selves. The  person  running  such  elevator 
must  be  held  to  undertake  to  raise  such  per- 
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sons  safely,  as  far  as  human  care  and  foresight 
will  go.  The  law  holds  him  to  the  utmost  care 
and  diligence  of  ver^  cautious  persons,  and  re- 
sponsible for  the  slightest  neglect.  Such  re- 
sponsibility attaches  to  all  persons  engaged  in 
employments  where  human  beings  submit  their 
bodies  to  their  control,  by  which  their  lives  or 
limbs  are  put  at  hazard,  or  where  such  emplov- 
ment  is  attended  with  danger  to  life  or  limS. 
The  utmost  care  and  diligence  must  be  used  by 
persons  engaged  in  such  emplovments,  to  avoid 
injury  to  those  they  carry.  The  care  and  dill* 
gence  required  is  proportioned  to  the  danger  to 
the  persons  carried.    In  proportion  to  the  de- 

free  of  danger  to  others  must  be  the  care  and 
iligence  to  be  exercised;  where  the  danger  i» 
great,  the  utmost  care  and  diligence  must  be 
employed.  In  such  cases  the  law  requires  ex- 
traordinary care  and  diligence.  We  Know  of 
no  employment  where  the  law  should  demand 
a  higher  degree  of  care  and  diligence  than  in 
the  case  of  the  persons  usin^  and  running  ele- 
vators for  lifting  human  beings  from  one  level 
to  another.  The  danger  of  those  being  raised 
is  great.  When  persons  are  injured  by  the 
giving  way  of  the  machinery  the  hurt  is  al- 
ways serious,  frequently  fatal;  and  the  law^ 
should  and  does  bind  persons  so  engaged  to  the 
highest  degree  of  care  practicable  under  the 
circumstances.  It  would  be  injustice  and 
cruelty  to  the  public  in  courts  to  abate  in  any 
degree  from  Uiis  high  dej^ree  of  care.  The- 
aged,  the  helpless  an'*  the  infirm  are  daily  us- 
ing these  elevators.  The  owners  make  profit 
by  these  elevators,  or  use  them  for  the  profit 
they  bring  to  them.  The  cruelty  from  a  care- 
less use  or  such  contrivances  is  likely  to  fall  on 
the  weakest  of  the'community.  All,  includinjo^ 
the  strongest,  are  without  the  means  of  self- 
protection  upon  the  breaking  down  of  the  ma- 
chinery. The  law,  therefore,  throws  around 
such  persons  its  protection  by  requiring  Uie 
highest  care  and  diii^nce.  The  carrier  or  pas- 
sengers is  under  obligations  to  use  the  utmost 
care  and  diligence  in  providing  safe,  suitable 
and  sufiicient  vehicles  for  the  conveyance  of 
his  passengers,  Beadhead  v.  Midland  B.  Go.  L. 
R.  2  Q.  B.  412,  L.  R.  4  Q.  B.  879;  Jamimn  v. 
San  Joee  &  S,  C.  B.  Co.  55  Cal.  593;  Ingalls  v. 
Bills,  9  Met.  1;  Taylor  v.  Grand  Trunk  B.  Co. 
48  N.  H.  804;  Caldtoell  v.  N.  J.  Steamboat  Co. 
47  K  Y.  287;  Grand  Bapids  <fe  I.  B.  Co.  v. 
Huntley,  38  Mich.  537;  Baltimore  db  0.  B.  Co. 
V.  StaU,  29  Md.  252;  Virginia  Cent.  B.  Co.  v. 
Sanger,  15  Gratt.  230;  KeUy  v.  N.  T.  db  S.  R 
B.  Co.  109  N.  Y.  44,  11  Cent.  Rep.  874;  Norths 
em  Pac.  B.  Co.  v.  Herbert,  116  U.  S.  651,  653 
[29  L.  ed.  760]. 

Railroads  must  keep  pace  with  science  and 
art  and  modern  improvement,  in  their  applica- 
tion to  the  carriage  of  pajssengers,  but  are  not 
responsible  for  the  unknown  as  well  as  the 
new.    Meier  v.  Pa,  R  Co.  WPa,  225. 

In  this  case  it  is  stated  that  the  rule  laid 
down  in  the  second  assignment  of  error  is  a. 
correct  summary  of  the  law.  The  langua£[e 
used  in  the  assignment  of  error  referred  to  is 
this:  "That  the  rule  in  regard  to  carriers  of 
passengers  is  this:  the  utmost  care  and  vigi- 
lance is  required  on  the  part  of  the  carrier. 
This  rule  docs  not  require  the  utmost  degree  of 
care  which  the  human  mind  is  capable  of  im- 
agining; but  it  does  require  that  the  higfaesi 
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degree  of  practicable  care  and  diligence  should 
be  adopted  tbat  is  consistent  with  the  mode  of 
transportation  adopted.  Railway  passenger 
earners  are  bound  to  use  all  reasonable  precau- 
tions a^inst  injury  of  passengers;  and  these 
precautions  are  to  be  measured  by  those  in 
known  use  in  the  same  business,  which  have 
been  proved  by  experience  to  be  eflScacious. 
The  company  is  bound  to  use  the  best  precau- 
tions in  known  practical  use.  That  is  the  rule : 
the  best  precautions  in  known  practical  use  to 
secure  the  safety  of  the  passengers,  but  not 
every  possible  preventive  which  the  highest 
scientiflc  skill  might  suggest." 

Railroad  companies  are  bound  to  adopt  the 
most  approved  modes  of  construction  and  ma- 
chinery in  known  use  in  the  business.  If  they 
fail  to  do  so,  and  injury  result  in  consequence, 
they  are  responsible,  as  is  said  in  Ford  v.  Lon- 
don A  8.  W,  E.  (Jo.  2  Fost.  &  F.  730.  The  com- 
pany '*was  bound  to  use  the  best  precautions 
m  known  practical  use,  to  secure  the  safety  of 
their  passengers,  but  not  every  possible  preven- 
tive which  the  highest  scientific  skill  might 
have  sufiTS^sted  " 

In  Steinweg  v.  Ene  R,  Co.  43  N.  Y.  123,  it 
is  held  that  railway  companies,  as  common  car- 
riers, are  bound  fb  have  such  vehicles  and  ma- 
chinery for  the  transportation  of  goods  as  the 
hnprovements  known  to  practical  men,  and 
tested  by  practical  use,  may  suggest,  but  not 
to  take  every  possible  precaution  which  the 
hiehest  scientific  skill  might  suggest,  nor  to 
adopt  an V,  mere  speculative  and  untried  experi- 
ment. Ab  stated  above,  it  is  said  in  IngaUs  v. 
BiUs,  9  Met.  1,  that  the  carrier  of  passengers  is 
responsible  for  defects  that  might  have  been 
discovered  upon  the  most  careful  and  thorough 
examination. 

In  Hadley  v.  Cross,  84  Vt.  586,  the  doctrine 
of  IngcdU  v.  Bills  vf&s  applied  to  a  livery-stable 
keeper  letting  a  defective  carriage,  and  he  was 
held  liable  if  the  defect  could  have  been  dis- 
covered upon  the  most  careful  and  thorough 
examination. 

It  was  held  in  Hegeman  v.  Western  B,  Corp. 
16  Barb.  353,  that  the  canner  is  bound  to  con- 
duct his  business  with  all  the  care  which  hu- 
man prudence  and  skill  could  suggest;  and  Uie 
defendants  in  that  case  were  held  liable  for  in- 
juries caused  by  a  defect  In  a  car  made  by  a 
competent  manufacturer,  which  defect  was  not 
dist;overable  upon  a  thorough  examination  after 
the  car  was  finished,  but  might  have  been  be- 
fore, bybending  the  axle  in  which  the  defect 
was.  This  decision  was  afiirmed  in  13  N.  Y. 
9.  See  also  Caldwell  v.  iV.  J.  Steamboat  Co.  47 
N.  Y.  287. 

In  Texas  ds  P.  R  Co.  v.  Hamilton,  66  Tex. 
95,  the  court  said,  in  regard  to  a  passenger  car- 
rier: "If  any  certain  or*  satisfactory  test  is 
known  which  is  within  the  reach  of  the  com- 
pany, it  should  be  applied,  and  they  should 
not,  in  that  case,  be  excused,  if  they  rely  upon 
a  test  which  is  clearly  insufficient. 

In  relation  to  tests,  it  was  said  in  Hegeman 
V.  Western  B.  Carp.  13  N.  Y.  26,  27:  "It  is  per- 
fectly understood  that  latent  defects  may  exist, 
undiscoverable  by  the  most  vigilant  examina- 
tion, when  the  fabric  is  completed,  from  which 
the  most  serious  accidents  have  and  may  occur. 
It  is  also  well  known,  as  ^he  evidence  in  this 
suit  tended  to  prove,  and  the  jury  have  found, 
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that  a  simple  test  (that  of  bending  the  iron  after 
the  axle  was  formed,  and  before  it  was  con- 
nected with  the  wheel)  existed,  by  which  it 
could  be  detected.  This  should  have  been 
known  and  applied  by  men  'professing  skill  in 
that  particular  business.'  It  was  not  known, 
or,  if  known,  was  hot  applied,  by  these  manu- 
facturers. It  was  not  used  by  the  defendants, 
nor  did  they  inquire  whether  it  had  been  used 
by  the  builaers.  They  relied  upon  an  external 
examination,  which  tliey  were  lft)und  to  know 
would  not,  however  laithfullv  prosecuted, 
^ard  their  passengers  against  the  danger  aris- 
ing from  concealed  defects  in  the  iron  of  the 
axles,  or  in  the  manufacture  of  them.  For  this 
omission  of  duty,  or  want  of  skill,  the  learned 
judge  held,  and  I  think  correctly,  that  they 
were  liable." 

Here  it  is  held  that  the  test  referred  to  should 
have  been  known  and  applied  by  men  "pro- 
fessing skill  in  that  particular  business  **  (viz., 
that  of  making  axles  and  wheels  for  railway 
cars).  The  case  related  to  a  broken  axle.  The 
defendants  were  held  liable,  if  the  test  was  not 
known  to  the  manufacturers,  or,  if  known, was 
not  applied  by  them. 

In  the  light  of  the  foregoing  well -settled 
rules  of  law,  that  carriers  of  passengers  are  re- 
sponsible, as  far  as  human  care  and  foresight 
will  go,  for  the  utmost  care  and  diligence  of 
very  cautious  persons,  and  therefore  for  the^ 
slightest  neglect;  that  they  are  bound  for  de- 
fects in  the  vehicles  which  they  fumish,which 
might  have  been  discovered  by  the  most  care- 
ful examination,— -we  think  the  court  below 
did  not  err  in  modifying  the  instruction  under 
consideration  as  pointed  out  above.  It  is  a 
most  reasonable  precaution  imposed  on  such  a 
carrier,  of  whom  we  consider  the  owner  of  an 
elevator  one,  to  require  him  to  test  the  vehicles 
or  machinery  used  by  him  by  the  best  known 
tests  reasonably  practicable.  If  such  tests  are 
not  used,  the  carrier  is  wanting  in  the  care  and 
foresight  required.  Nor  are  the  defendants 
excused  from  the  degree  of  care  and  diligence 
above  pointed  out  by  the  fact  that  the  elevator 
in  use  was  constructed  by  a  competent  and 
skilled  manufacturer,  from  whom  they  pur- 
chased it.  The  manufacturer  was  their  agent 
or  servant  in  the  construction  of  the  elevator, 
and  they  are  responsible  for  any  want  of  care 
of  the  maker  or  builder.  The  obligation  of* 
care  and  foresight  rests  on  the  person  using  the 
elevator,  and  he  cannot  shift  it  from  himself  to 
another  person.  This  point  is  made  and  de- 
cided in  Hegeman  v.  Western  B.  Corp.  16  Barb. 
856,  as  also  by  the  Court  j  of  Appeals  of  New 
York  in  the  same  c^se,  where  it  was  there 
heard. 

In  the  case  in  16  Barb,  the  court  per  Harris, 
(/.,  said:  "They  [the  defendants]  gave  evi- 
dence to  show  that  they  had  purchased  the  car 
from  a  manufacturer  of  high  reputation  for 
the  excellence  and  safety  of  the  cars  manufac- 
tured by  him,  and  that,  after  employing  all 
reasonable  care  and  skill. for  the  purpose  of  de- 
tecting any  defect  in  the  machinery,  the  defect 
in  the  axle,  which  was  the  cause  of  the  acci- 
dent, had  remained  undiscovered,  and,  in  fact, 
could  not  be  discoveredjby  means  of  any  exam- 
ination which  the  defendants  were  able  to  make. 
The  rule  of  law  applicable  to  the  evidence  up- 
on this  branch  of  the  case  was  very  accurately 
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stated  b^  the  learned  judge  at  the  circuit.  Af- 
ter having  distinctly  laid  down  the  general 
proposition  that  the  defendants  were  not  liable 
if  they  had  exercised  all  reasonable  care  and 
dilij^ence  in  providing  a  safe  track  and  a  safe 
engine  and  cars,  and  had  properly  supplied 
their  train  with  a  suitable  number  of  compe- 
tent and  faithful  men  to  take  charge  of  the 
train,  and  those  men  had  managed  it  in  a  care- 
ful and  skillful  manner,  he  proceeded  to  say, 
in  respect  to  the  defect  in  the  axle,  that  the  de- 
fendants were  responsible  for  this  defect  to  the 
same  extent  as  if  the  axle  had  been  manufac- 
tured by  themselves.  Of  the  soundness  of  this 
rule  I  think  there  can  be  no  doubt.  From  the 
very  necessity  of  the  case  the  defendants  are 
obliged  to  carry  on  their  business  through  the 
instrumentality  of  agents.  Some  are  employed 
to  construct  or  keep  in  repair  their  roadway; 
others  to  construct  or  repair  their  engines  and 
cars;  and  others,  again,  to  operate  such  engines 
and  cars  upon  the  road.  For  neglect  or  want 
of  skill  in  any  of  these  the  defendants,  as  prin- 
cipals, are  answerable  to  third  persons. 
Whether  the  engine  or  car  which  they  place 
upon  the  road  for  the  purpose  of  carrving  pas- 
sengers has  been  manufactured  in  their  own 
workshops  by  agents  employed  directly  for  that 
purpose,  or  by  a  manufacturer  engaged  in  the 
business  of  supplying  such  articles  for  sale, 
they  are  alike  bound  to  see  that  in  the  con- 
struction no  care  or  skill  has  been  omitted  for 
the  purpose  of  making  such  engine  or  car  as 
safe  as  care  and  skill  can  make  it.  When  such 
care  and  skill  have  been  exercised,  the  defend- 
ant's duty,  in  this  respect,  has  been  discharged. 
If,  on  the  other  hand,  a  defect  exists  in  the 
construction,  which  might  have  been  detected 
and  remedied,  they  are  answerable  for  the  con- 
sequences." 

The  same  point  was  thus  disposed  of  in  the 
opinion  of  the  court  in  the  same  case  in  13  N. 
Y.  26:  "  It  was  said  that  carriers  of  passengers 
are  not  insurers.  This  is  true.  That  they 
were  not  required  to  become  smelters  of  iron  or 
manufacturers  of  cars  in  the  prosecution  of  their 
business.  This  also  must  be  conceded.  What 
the  law  does  require  is  that  they  shall  furnish 
a  sufficient  car  to  secure  the  safety  of  their  pas- 
sengers by  the  exercise  of  the  *  utmost  care  and 
skill  in  its  preparation.'  They  mav  construct  it 
.themselves,  or  avail  themselves  or  the  services 
of  others;  but  in  either  case  they  engage  that 
all  that  welldirccted  skill  can  do  has  been  done 
for  the  accomplishment  of  this  object.  A  good 
reputation  upon  the  part  of  the  builder  is  very 
well  in  itself,  but  ought  not  to  be  accepted  by 
the  public  or  the  law  as  a  substitute  for  a  good 
vehicle.  What  is  demanded,  and  what  is  un- 
dortaken  by  the  corporation,  is  not  merely  that 
the  manufacturer  had  the  requisite  capacity, 
but  that  it  was  skillfully  exercised  in  the  par- 
ticular instance.  If  to  this  extent  they  are  not 
responsible,  there  is  no  security  for  individ- 
uals or  the  public." 

It  was  said  of  a  coach  proprietor* by  Ander- 
son, t7.,  in  Sha/rp  v.  Grey,  9  om^.  467,  that  he 
is  liable  for  all  defects  in  his  vehicle  which  can 
be  seen  at  the  time  of  construction,  as  well  as 
for  such  as  may  exist  afterwards,  and  be  dis- 
covered on  investigation.  If  not,  he  might 
buy  ill-oonstructed  or  unsafe  vehicles,  and  his 
passengers  be  without  remedy.    The  above  re- 
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marks  apply  with  all  their  force  to  the  proprie- 
tor of  an  elevator.  The  reasonableness  of  the 
rule  that  the  responsibility  cannot  be  shifted  to 
the  manufacturer  appears  from  the  considera- 
tion that  the  law  gives  no  remedy  to  the  injured 
passens:er  against  the  manufacturer  or  builder 
of  the  elevator.  There  is  no  privity  between 
the  ouilder  and  the  passenger. 

The  remarks  of  Hannen, «/".,  in  Francis  v. 
Coekrell,  L.  R.  5  Q.  B.  184,  are  especially  ap- 
propriate here.  In  that  case  the  plaintiff  sued 
to  recover  for  an  injury  occasioned  by  the  fall 
of  a  grand  stand  at  a  race-course.  The  defend- 
ant owned  the  stand,  but  had  contracted  with 
another  to  build  it.  It  was  defectively  con- 
structed through  the  negligence  of  the  con- 
tractor, and  from  the  defect  the  fall  occurred. 
The  defendant  was  held  liable.  EDsinnen,  J,, 
said  that  the  case  was  analo^us  to  that  of  a 
carrier  of  passengers  contracting  with  a  builder 
to  consti-uct  a  car  for  him,  where  the  builder 
was  guiltv  of  negligence  in  its  construction. 
He  said  further:  ''In  the  ordinary  course  of 
things,  the  passenger  does  not  know  whether 
the  carrier  has  himself  manufactured  the  means 
of  carriage,  or  contracted  with  someone  else 
for  its  manufacture.  If  the  carrier  has  con- 
tracted with  someone  else,  tlie  passenger  does 
not  usually  know  who  that  person  is,  and  in  no 
case  has  he  any  share  in  the  selection.  The  lia- 
bility of  the  manufacturer  must  depend  on  the 
terms  of  the  contract  between  him  and  the  car- 
rier, of  which  the  passenger  has  no  knowledge, 
and  over  which  he  can  have  no  control, 
while  the  carrier  can  introduce  what  stipula- 
tions and  take  what  sureties  he  may  think 
proper.  For  injury  resulting  to  the  carrier 
himself  by  the  manufacturer's  want  of  care  the 
carrier  has  a  remedy  against  the  manufacturer; 
but  the  passenger  has  no  remedy  against  the 
manufacturer  for  damage  arising  from  a  mere 
breach  of  contract  with  the  carrier.  Loiig- 
meid  v.  HcUiday,  6  Exch.  ^761,  20  L.  J.  N. 
8.  Exch.  430.  See  George  v*.  Skivington,  L.  R. 
5  Exch.  1. 

Unless,  therefore,  the  presumed  intention  of 
the  parties  be  that  tl^e  passenger  should,  in  the 
event  of  his  being  injured  by  the  breach  of  the 
manufacturer's  contract,  of  which  he  has  no 
knowledge,  be  without  remedy,  the  only  way 
in  which  effect  can  be  given  to  a  different  in- 
tention is  by  supposing  that  the  carrier  is  to  be 
responsible  to  the  passenger,  and  to  look  for 
his  indemnity  to  the  person  whom  he  selected, 
and  whose  breach  of  contract  has  caused  the 
mischief." 

In  Francis  v.  Cackrell,  supra,  the  plaintiff 
was  allowed  to  recover  for  the  negligence  of 
the  contractor,  a  competent  builder,  though 
the  defendant  was  not  himself  guilty  of  negli- 
gence, and  was  affirmed  on  this  point  in  the 
exchequer  chamber.  L.  R.  5  Q.  &.  501.  To 
the  same  effect  are  GrotST,  Chester  ds  H,  R.  Co. 
2  Exch.  251,  and  Burns  Y.  Cork  d  T.  H,  Co,  13 
Ir.  Rep.  C.  L.  543. 

4.  It  is  further  argued  that  the  court  erred  In 
giving  the  first  instruction  asked  by  plaintiff. 
The  instruction  is  as  follows:  '*  That  the  de- 
fendants owed  it  as  a  duty  to  the  persons  us- 
ing the  elevator  in  their  store,  either  as  cus- 
tomers or  by  their  invitation  or  request,  to  use 
all  reasonable  means  and  efforts  to  furnish 
good  and  well-constructed  machinery  adapted 
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to  the  purposes  of  its  use,  of  good  material, 
aod  of  the  kind  which  is  found  to  be  safest 
when  aoplied  to  use;  and,  while  they  were  not 
required  to  seek  and  apply  every  new  inven- 
tion, they  must  adopt  such  as  are  found  by  ex- 
perience to  combine  the  greater  safety  with 
practical  u^e."  We  think  this  is  a  direction 
that  the  defendants  were  bound  to  use  all  rea- 
sonable meaus  and  efforts  to  furnish  good  and 
well-constructed  machinery  adapted  to  the  pur- 
pose of  its  use,  and  all  reasonable  means  and 
efforts  to  furnish  or  provide  It  of  good  mate- 
rial, and  of  the  kind  that  is  found  to  be  the 
safest  when  applied  to  use;  that  the  kind  of 
machinery  furnished  and  the  material  fur- 
nished must  be  of  that  kind  which  has  been 
found  by  others  using  it  or  constructing  such 
machiner^r  to  be  safest  in  practical  use.  The 
latter  portion  of  the  instruction  bears  out  this 
interpretation.  It  is  that  the  defendants  must 
adopt  such  inventions  as  are  found  by  the  ex- 
perience of  other  persons  to  combine  the  great- 
est safety  with  practical  use;  yet,  while  they 
are  bound  to  do  this,  the  law  excuses  them 
from  seeking  and  applying  every  new  inven- 
tion. The  instruction,  as  we  understand  it,  is 
but  a  fair  deduction  from  the  rule  that  the  de- 
fendanta  must  use  the  utmost  care  and  dili- 
gence to  carry  safely  those  who  ride  in  their 
elevator,  so  far  as  human  care  and  foresight 
will  go;  and,  while  they  do  not  engage  for  ab- 
solute safety,  tbe;^  do  bind  themselves  and  war- 
rant '  that  they  wiU  use  the  utmost  care  and 
diligence  of  very  cautious  persons,  as  far  as 
human  care  and  foresight  will  go,  to  provide 
such  means  of  carriage  as  are  above  pointed 
out.  like  common  carriers  of  passengers  they 
must  keep  pace  with  science,  art  and  modem 
improvement  in  supplying  safe  obtainable  ve- 
hides,  machinery  and  appliances  for  their  use. 
8ee2Redf.  Railroads,  241,  242.  They  must 
adopt  the  most  improved  modes  of  construction 
and  machineryin  known  use  in  the  business;  and 
if  they  do  not  and  injury  occur  they  will  be  held 
responsible.    2  Redf.  Railroads,  6th  ed.  242. 

As  was  said  in  Begeman  v.  Western  R.  Chrp, 
16  Barb.  858:  *'The  defendants  were  bound  to 
use  every  precaution  which  human  skill  and 
foresight  could  sujpgest  to  insure  the  safety  of 
passengers."  A  like  obligation  rested  on  the 
defendants  in  this  case.  See,  on  this  point, 
8miih  v.  N,  Y.  d  H.  R  Co,  19  N.  Y.  127; 
Steinweig  v.  Bris  jR.  CI?.  48  N.  Y.  127;  Better 
▼.  DelavHire  d  H.  Canal  Co.  18  Hun,  258; 
Meier  ▼.  Pennsyhania  B,  Co.  64  Pa.  225,  227, 
280. 

We  find  no  error  in  the  giving  of  .this  instruc- 
tion by  the  court  below. 

5.  It  is  urged  that  the  court  below  erred  in 
allowing  the  witnesses  Bangs  and  Ravekes  to 
testify  as  to  the  instructions  given  the  defend- 
ants and  their  employes  with  respect  to  run- 
ning the  elevator.  Bangs  appears  to  have  been 
a  skilled  mechanic,  who  had  been  engaged  in 
putting  up  elevators.  He  had  repairSl  the 
elevator  of  defendants  several  times.  On  one 
occasion,  when  he  was  repairing  this  elevator, 
be  cautioned  one  of  the  defendants  as  to  the 
mode  in  which  they  ran  it  He  told  this  de- 
fendant, when  he  was  there  repairing  the  ele- 
vator, about  their  using  it  very  carelessly;  that 
they  ought  to  be  more  cautious;  that  the  pres- 
sure should  be  shut  off  at  a  particular  point. 
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Ravekes  was  one  of  the  defendants,  and  he  tes- 
tified that  "  Bangs  generally  instructed  us  that 
we  should  always  ease  the  water  off  as  it  was 
jetting  to  the  place  to  be  stopped,  and  not  let 
It  run  without  that;"  that  Bangs  further  told 
him  what  the  effects  would  be  of  neglecting 
this. 

The  questions  which  brought  out  this  testi- 
mony, and  the  answers  to  the  questions,  were  ob- 
jected to.  It  would  be  strange  to  hold  that  this 
evidence  was  not  admissible.  The  defendants 
were  bound  to  acquaint  themselves  with  the  best 
mode  of  running  this  elevator,  so  as  to  carry 
safely  those  who  rode  on  it.  They  should  have 
sought  information  diligently  on  this  point. 
Making  use  of  a  contrivance  for  raising  human 
beings  vertically,  if  they  failed  to  acquaint  them- 
selves with  the  safest  mode  of  running  it,  would 
be  of  itself  the  grossest  negligence.  Any  cau- 
tion which  they  received  should  have  been  most 
acceptable  to  them.  Here  they  were  cautioned 
by  a  skilled  man  that  they  were  running  the 
elevator  carelessly.  The  evidence  was  compe- 
tent and  material  to  show  a  knowledge  by  de- 
fendants that  they  were  operating  the  elevator 
incautiously  and  carelessly.  We  cannot  con- 
ceive that  the  scienter  can  be  proved  in  any 
other  mode  than  by  information  from  others. 
Conceding  that  the  evidence  of  Bungs  was 
hearsay,  it  was  of  that  diaracter  of  hearsay 
which  is  admissible  for  the  purpose  for  which 
it  was  allowed.  Certainly  the  evidence  of 
Ravekes,  one  of  the  defendants,  was  not  hear- 
say. He  testified  to  information  conveyed  to 
him  material  on  the  main  issue  in  the  case, viz., 
of  negligence.  What  was  said  by  Bangs  to 
Ravekes  was  said  in  reply  to  inquiries  by  the 
latter,  and  the  information  was  communicated 
by  Ravekes  to  everybody  else  in  the  store.  On 
the  point  of  admissibility,  see  1  Greenl.  Ev. 
§  101,  and  1  Wharton,  Ev.  §  252. 

The  above  disposes  of  all  the  points  dis- 
cussed on  the  oral  argument,  and  all,  we  pre- 
sume, relied  on  to  secure  a  new  trial.  We 
have  nevertheless  looked  into  all  the  other 
points  discussed  in  the  opening  brief  of  appel- 
lants, and,  after  consideration,  find  no  error  in 
the  rulings  of  the  court  below. 

ThejvSgment  and  order  must  be  affirmed,  and 
it  is  so  ordered. 

Sharpstein,  J.\    I  concur. 

McFarland*  J.: 

I  concur  in  the  judgment  of  affirmance. 

1.  I  concur  in  all  that  is  said  in  the  first 
point  discussed  in  the  opinion  of  Mr,  Justice 
Thornton. 

2.  I  think  also,  that  the  court  below  did  not 
err  in  striking  the  words  **  and  to  a  nv)ral  cer- 
tainty/' out  of  the  instruction  asked  by  de- 
fendants. The  words  "moral  certainty/'  as 
found  in  section  1826  of  the  Code  of  Civil  Pro 
cedure,  are  certainly  somewhat  confusing,  con- 
sidering their  celebrated  use  by  Chief  Justice 
Shaw  in  Com.  v.  Webster,  5  Cush.  820,  as  part 
of  the  definition  of  belief  beyond  '*  a  reason- 
able doubt."  It  is  evident,  however,  that  the 
words  were  not  used  in  the  latter  sense  in  the 
section  referred  to,  else  the  well-reco^ized  dis- 
tinction between  the  amount  of  evidence  re- 
quired for  conviction  in  a  criminal  case  and 
the  amount  sufficient  to  determine  an  issue  in 
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a  civil  action  would  be  entirely  obliterated. 
The  Legislature  must  be  beld  as  stating  or  try- 
ing to  state,  in  section  1826,  the  general  differ- 
ence between  a  mathematical,  or  strictly  scien- 
tific, demonstration,  and  the  kind  of  proof  usu- 
ally obtainable  in  judicial  trials.  They  did  not 
intend  to  use  the  words,  in  that  relation,  as 
synonymous  with  proof  beyond  a  reasonable 
doubt.  And  this  is  apparent  from  section  2061, 
which  provides  that  the  court,  on  proper  occa- 
sions, must  kistruct  the  jury,  among  other 
things,  ""  that  in  civil  cases  the  affirmative  of 
the  issue  must  be  proved,  and,  when  the  evi- 
dence is  contradictory,  the  decision  must  be 
made  according  to  the  preponderance  of  evi- 
dence; that  in  criminal  cases  guilt  must  be  es- 
tablished beyond  reasonable  doubt." 

It  was  sufficient  therefore  in  the  case  at 
bar  for  the  court  to  tell  the  jury  that  plaintiff 
must  prove  his  case  ''  by  a  preponderance  of 
evidence."  To  have  added,  ''and  to  a  moral 
certainty,"  would  have  tended  to  confuse  and 
misleadthe  jury. 

But  I  do  not  entirely  agree  with  the  other 
reasons  which  Mr.  Justice  Thornton  gives  for 
sustaining  the  action  of  the  court  on  this  in- 
struction. I  think  he  states  the  doctrine  too 
broadly,  that  the  mere  happening  of  an  acci- 
dent, of  itself,  proves  the  negligence  of  the  car- 
rier. Of  course,  in  many  instances,  the  nature 
of  the  accident,  and  the  circumstances  under 
which  it  occurred  will,  if  unexplained,  make 
a  prima  facie  case  of  negligence;  but  I  do  not 
take  it  to  be  established  as  a  rule  of  law  that 
any  accident  by  which  a  passenger  is  injured 
will  have  that  effect. 

In  Bapce  v.  California  Stage  Co.  25  Cal.  468- 
470,  there  are  some  expressions  (in  the  opinion 
of  the  court^  which  tend  towards  such  an  ex- 
treme doctrine;  but  they  were  not  necessary  to 
the  decision  of  the  case.  In  that  case  the  cir- 
cumstances showed  extreme  carelessness  on  the 


part  of  the  driver  of  the  coach.  The  court 
says:  '*  At  the  point  where  the  overturning 
occurred  the  road  formed  the  arc  of  a  circle. 
Instead  of  moving  on  the  arc,  the  team  took 
the  chord,  and  went  so  near  the  precipice  as  to 
allow  the  wheels  to  run  off.  .  .  .  One  cannot 
read  the  evidence  in  connection  with  the  dia- 
gram contained  in  the  record  without  coming 
to  the  conclusion  that  the  overturning  which 
caused  nearly  fatal  injuries  to  tlie  plaintiff,  and 
death  to  some  of  the  other  passengers,  was  the 
result  of  careless  inattention  on  the  part  of  the 
coachman  in  not  keeping  his  team  in  the  road. 
...  It  is  most  probable,  from  the  evidence, 
that  his  inattention  was  the  result  of  drowsi- 
ness, induced  by  the  hour  and  the  use  of  too 
much  liquor."  But  if  in  such  a  case,  the 
plaintiff  should  merely  show  that  while  a  coach 
was  going  at  a  moderate  gait,  along  the  middle 
of  a  good,  wide,  and  commonly  traveled  road, 
it  was  suddenly  overturned  without  any  ap- 
parent cause,  would  those  facts  alone  make  out 
a  case  of  negligence  (which  is  always  the  gist 
of  such  an  action)  against  the  defendant  ? 

3.  I  concur  in  the  doctrine  that  the  respon- 
sibility of  a  common  carrier  of  passengers  at- 
taches to  one  who  controls  and  runs  an  eleva- 
tor used  as  appellants  used*  the  elevator  by 
which  respondent  was  injured. 

I  also  concur 'q  the  conclusion  that  the  court 
below  did  not  err  in  giving  the  first  instruction 
asked  b^  plaintiff,  or  in  adding  to  the  ninth 
instruction  asked  by  defendants  the  words, 
'*  according  to  the  best  known  tests  reasonably 
practicable;"  but  I  think  That  some  of  the  cases 
cited  by  Mr,  Justice  Thornton,  with  apparent 
approval,  in  his  discussion  of  those  instruct ions»- 
carry  the  rule  concerning  the  application  of 
tests  beyond  its  legitimate  reach.  On  all  other 
points  I  concur  in  the  opinion  of  Mr.  Justice 
Thornton. 

Petition  for  rehearing  was  denied. 
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1.   A  contract  of  carriage  ezemptine 
the  carrier  from  liability  for  negligence,whicn 


NoTB.— United  States  has  no  eommon  law. 

The  United  States  has  no  common  law  other 
than  the  Constitution  itself  and  the  laws  enacted  in 
pursuance  thereof.  If  Congrress  has  adopted  any 
pzoyision  of  the  common  law,  the  authority  of  such 
provision  rests  upon  the  fact  of  such  adoption. 

In  Wheaton  v.  Peters,  88  U.  8. 8  Pet.  601  (8  L.  ed. 
1055),  Mr.  Justice  McLean,  in  stating;  the  opinion  of 
the  court,  said;  "  It  is  clear,  there  can  be  no  com- 
mon law  of  the  United  States.  The  federal  grovern- 
ment  is  composed  of  twenty-four  sovereigrn  and  In- 
dependent States,  each  of  which  may  have  its  local 
usagres,  customs  and  common  law.  There  is  no 
principle  which  pervades  the  Union,  and  has  the 
authority  of  Jaw,  that  is  not  embodied  in  the  (con- 
stitution or  laws  of  the  Union.  The  common  law 
oould  be  made  a  part  of  our  federal  systempnly  by 
legrislative  adoption.** 
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is  val  id  under  the  law  of  the  State  where  it  Is  made; 
and  is  to  be  wholly  performed,  and  in  which  the 
ullef^red  breach  occurs,  is  enforceable  in  Pennsyl- 
vania although  such  a  contract  would  be  invalid 
under  the  law  of  Pennsylvania. 

2.  ThereisnoBuchathing^asaffeneral 
commercial  or  a  general  common  law  sepa- 
rate from  and  irrespective  of  the  particular  State 
or  government  whose  authority  makes  it  law. 


In  the  cases  specified  and  subject  to  the  limita- 
tions and  qualifications  annexed,  section  723  of  the 
Revised  Statutes  of  the  United  States  adopts  the 
common  law  of  the  State  in  which  the  district  or 
circuit  court  may  be  held,  as  a  rule,  to  govern  the 
court  "in  the  trial  and  disposition  of  the  cause,  and, 
if  it  is  of  a  criminal  nature,  in  the  infliction  of  pun- 
ishment on  the  party  found  guilty.**  It  makes  this 
law  a  rule  of  decision,  and  makes  it  the  duty  of  the 
court  to  administer  it.  -Spear,  Fed.  Jud.  857. 

The  courts  of  the  United  States  have  no  common- 
law  jurisdiction  in  criminal  oases.  United  States 
V.  Lewis,  36  Fed.  Rep.  449. 

Contracts  must  be  judged  exclusively  by  the  law 
of  the  State  where  it*  Is  claimed  they  were  created. 
Green  v.  Xcal,  31  U.  S.  6  Pet.  291  (8  L.  ed.  402):  She!, 
bey  V.  Guy,  24  U.  S.  11  Wheat  361(6  L.  ed.  496);  Gel- 
poke  v.  Dubuque,  68  U.  S.  1  Wall.  175  a7  L.  ed.  5S0); 


See  also  24  L.  R.  A.  693. 
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3«  The  0o-ealled  commercial  law  de- 
rives all  its  force  from  Its  adoptioii  by  the 
State  as  part  of  the  oommon  law;  and  a  decision 
on  the  commercial  law  of  a  State  stands  upon  the 
same  hasis  as  a  decision  upon  any  other  branch 
of  the  eonunon  law. 

4.  There  Is  no  distinction  between  the  bind- 
ing effect  of  decisions  on  commercial  law  and  on 
statutes. 

B.  The  law  declared  by  state  conrts  to 

govern  contracts  made  within  their  jurisdiction 
Is  oondusiFe  everywhere;  aod  the  validity  or 
binding  effect  of  such  contracts  cannot  be  af- 
fected by  any  so-called  commercial  law. 

(October  7, 1888.) 

TITRIT  of  error  to  review  judgment  for  dc- 
1 T  fcDdant  Tian  oMante  veredielo  in  an  action 
against  a  carrier.    Affirmed, 

The  case  is  stated  m  the  opinion. 

Messrs.  John  A.  Brown  and  John  O* 
Johnson*  for  plaintiff  In  error: 

There  is  no  statute  in  New  York  which  per- 
mits common  carriers  to  exempt  themselves 
from  liability  for  their  own  negligence.  The 
opinion  of  the  New  York  Court  of  Appeals, 
doubtingly  reached  and  badly  reasoned,  that 
this  may  be  done,  is  one  which  professes  to  fol- 
low the  common  law.  Our  courts  are  not 
bound  to  follow  it.  The  Supreme  Court  of  the 
TJuitcd  States  does  not 

N.  T.  Cent.  R.  Co.  v.  Loekwood,  84  U.  S.  17 
Wall.  857  (21  L.  ed.  627). 

New  York  courts  concede  the  interpretation 
to  be  wrong,  bat  follow  it  because  it  has  been 
made. 


Nicliolas  ▼.  N.  T.  Cent.  A  H.  B.  B.  Oo.  89  N. 
Y.  872. 

The  Supreme  Court  of  the  United  States  fol- 
lows the  decisions  of  the  state  courts  only  to  a 
certain  extent  Where  private  rights  are  de- 
termined by  common-law  rules  alone,  that 
court  does  not  feel  bound  by  the  decisions  of 
the  st&te  courts 

Chicago  v.  Bobbins,  67  U.  S.  2  Black,  418(17 
L.  ed.  298). 

Decisions  involving  onlv  general  principles 
of  equity,  and  not  controlled  by  local  Jaw  or 
usage,  are  not  binding  on  that  court 

Russell  V.  Southard,  5^  U.  8. 12  How.  189(13 
L.  ed.  927);  I^eves  v.  ScoU,  64  U.  8.  18  How. 
268  (14  L.  ed.  140). 

United  States  courts  are  not  controlled  by 
decisions  of  state  courts  on  questions  of  general 
commercial  law. 

8w^  V.  Tpson,  41  U.  8.  16  Pet-1  (10  L.  ed. 
865);  Oates  v.  First  NaU  Bank,  100  U.  8.  289 
(25  L.  ed.  580);  Brooklyn  City  <fc  N.  R.  Co.  v. 
Nat  Bank  of  the  Bepublie,  102  U.  8. 14  (26  L. 
ed.  61). 

The  court  of  another  State,  where  an  action 
is  pending,  may  adhere  to  its  own  rules  and 
disregard  the  decisions  of  the  State  which  over- 
rule a  great  principle.  The  decisions  of  a  state 
coiirt  shoula  not  be  followed  to  such  an  ex- 
tent as  to  make  a  sacrifice  of  truth,  justice  and 
law. 

Faulkner  v.  Hart,  82  N.  Y.  416;  Gelpeke  v. 
Dubuque,  68  U.  8.  1  WaU.  176,  2a5  (17  L.  ed. 
520,  525);  Olcott  v.  Fond  du  Lac  Co,  88  U.  8. 
16  Wall.  678  (21  L.  ed.  882). 

In  an  action  for  loss  of  baggage  delivered  at 


Christy  v.  Pridgeon,  71  U.  8. 4  Wall.  208  aS  L.  ed. 
Z3A) ;  Elmwood  v.  Marcy,  98  U.  8.  282  (23  L.  ed. 
713);  South  Ottawa  v.  Perkins,  94  U.  8.  280  (24  L.  ed. 
154;:  East  Oakland  Twp.  v.  Skinner,  94  U.  8. 258  (24 
L.  ed.  126);  Fairfield  v.  Oallatia  Oo.  100  U.  8. 47  <25 
L.  ed.  644);  Lipplnoott  v^Mitchell,  94 17.  8.  770  (24  L. 
ed.  816);  ThompsoQ  v.  Ferrine,  103  IT.  8.  806  (%  L.  ed. 
614). 

Un^ed  States  Supreme  Court  follows  decisions  of 

state  courts. 

It  Is  the  established  doctrine  that  this  court  will 
adopt  and  follow  the  decisions  of  the  state  courts 
in  the  construction  of  their  own  Constitution  and 
statutes,  when  that  construction  has  been  settled 
by  the  decision  of  the  highest  tribunals.  Walker  v. 
State  Harbor  Gomrs.  84  U,  8.  17  Wall.  648  (21 L.  ed. 
74i);  Meemitb  v.  Sheldon,  48  U.  8.  7  How.  812  (12 
L.  ed.  925);  Games  v.  Dunn,  80  U.  8. 14  Pet.  322  (10 
It.  ed.  476);  Qage  v.  Pumpelly,  115  U.  8. 454  (20  L.  ed. 
440);  Bailey  v.  Magwiro,  89  U.  8.22  WalL  215  (22  L. 
ed.  850);  Oilman  v.  8heboyKan,67  U.  8. 2  Black,  510 
(17  L.  ed.  805);  Erie  R.  Co.  v.  Pennsylvania,  88  U.  8. 
«1  Wail  402  (22  L.  ed.  606). 

It  follows  the  construction  of  a  state  statute  by 
the  highest  court  of  the  State,  which  is  a  rule  of 
property  in  that  State.  Bacon  v.  Northwestern 
Hut.  L.  Ins.  Co.  131  U.  8. 258  (88  L.  ed.  128). 

It  will  follow  the  construction  which  has  been 
uniformly  iriven,  by  the  highest  court  of  a  State,  to 
its  Constitution  and  laws.  Enfield  v.  Jordan,  119 
U.  8.  680  (30  L.  ed.  623);  Ridings  v.  Johnson,  128  U.  8. 
212  (82  L.  ed.  401);  Clement  v.  Packer,  125  U.  8. 800 
0L  L.  ed.  721). 

Its  interpretation  is  accepted  as  the  true  interpre- 
tation, whatever  may  be  our  opinion  of  its  original 
floundnesa.  See  also  Elmendorf  v.  Taylor,  23  U.  8. 
10  Wheat  152  (6  L.  ed.  280);  Oreen  v.  Neal,  Ql  F.  8. 
«  Pet  201  (S  L.  ed.  402);  Lefflngwell  v.  Warren,  67  U. 
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8.  2  Black,  600  a7  L.  ed.  281);  Sumner  v.  Hicks,  07 
U.  S.  2  Black,  682  a7  L.  ed.  856);  Olcott  v.  Fond  du 
Lao  Oo.  83  U.  8. 16  Wall.  678  (21  L.  ed.  382);  State 
Railroad  Tax  Gases,  02  U.  8. 575  (S3  L.  ed.  663);  ITair- 
fleld  V.  OaUatin  Oo.  100  U.  8.  61  (26  L.  ed.  546);  Swift 
V.  Tyson,  14  U.  8. 16  Pet  1  (10  L.  ed.  866);  Carpenter 
V.  Providence  Wash.  Ins.  Co.  41 U.  8. 16  Pet  4B5  (10 
L.  ed.  1044);  Watson  v.  Tarpley,  60  U.  IS.  18  How.  • 
617  (16  L.  ed.  W9);  Oates  v.  First  Nat  Bank,  100  U.  8. 
246  (25  L.  ed.  683). 

But  we  ought  not  to  give  them  a  retroactive  ef- 
fect, and  allow  them  to  render  invalid  contracts 
entered  into  with  citizens  of  other  States  which,  in 
the  Judgment  of  this  court,  were  lawfully  made. 
Rowan  v.  Runnels,  46  U.  8.  6  How.  134  (12  L.  ed.  85); 
Ohio  L.  Ins.  &  T.  Co.  v.  Debolt  67  U.  S.  16  How.  416 
(14  L.  ed.  097):  Douglass  v.  Pike  Co.  101 U.  8. 685  (25 
L.ed.971j. 

Rule  of  property  of  Stale  binding  on  aU  ewirts. 

In  the  construction  of  a  State  statute.  In  a  mat- 
ter purely  domestic,  the  Supreme  Court  of  the 
United  States  will  give  great  ^eight  to  the  decisions 
of  the  highest  tribunals  of  the  State.  Amy  v.  Wa- 
tertown,  130  U.  8.801  (32  L.  ed.  046);  Bucher  v.  Che- 
shire R.  Co.  125  U.  8. 666  (31  L.  ed.  796). 

Upon  such  a  subject  as  the  organization  or  com- 
position of  a  state  tribunal,  decisions  of  the  highest 
court  of  the  State  are  at  least  entitled  to  great 
weight  Meriwether  v.  Muhlenburg  Co.  Ct  120 
U.S.854O0L.ed.668). 

Great  weight,  if  not  conclusive  effect  must  be 
given  to  decisions  of  the  highest  court  of  a  State 
upon  the  construction  of  state  statutes  as  affecting 
titles  to  real  estate  within  the  State.  Hanriok  v. 
Patrick,  119  U.  8. 156  (80  L.  ed.  806). 

Since  the  ordinar.v  administration  of  the  law  is 
carried  on  by  the  state  courts,  it  necessarily  hap« 
pens  that  by  the  course  of  their  decisions  certain 
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BcraDton,  Pa.,  to  be  transported  to  New  York 
City,  the  New  York  court  held  that  the  con- 
tract was  not  controlled  by  a  statute  of  Penn- 
sylvania limiting  and  defining  the  liability  of 
railroad  corporations  for  baggage;  but  that  the 
rights  of  the  parties  were  to  be  determined  by 
the  laws  of  the  State  where  the  delivery  was 
to  be  made. 

Curtis  V.  Ddaware,  L.  AW,  R,  Co.  74  N.  Y. 
116. 

No  State  will  enforce  a  contract  injurious  to 
good  morals  or  public  safety. 

Wharton,  Conf.  L,^.  388,  §490;  Story, Conf. 
L.  p.  371,  §  244:  Bank  of  Augusta  v.  Jlarle,  88 
U.  S.  18  Pet.  519,  689  (10  L.  ed.  274);  Hope  v. 
ifop«,  8  De  Gex,  M.  &  G.  781;  Bousillon  v. 
Bousillon,  L.  R.  14  Ch.  Div.  361;  Oscai^yan  v. 
Winchester  Bep.  Arms  Co,  103  U.  S.  276  (26  L. 
cd.  545);  Flagg  v.  Baldtcin,  88  N.  J.  Eq.  219. 

Upon  a  New  York  contract  exempting  a  car- 
rier from  liability  for  negligence,  the  Circuit 
Court  of  the  United  States  for  the  New  York 
District  is  not  bound  to  hold  the  exemption 
valid  because  of  the  decisions  of  the  New  York 
courts. 

N,  T.  Cent.  R.  Co.  v.  Loekwood,  84  U.  S.  17 
Wall.  857  (21  L.  ed.  627). 

The  New  York  courts  have  refused  to  r^og- 
nize  any  comity  compelling  them,  where  their 
policy  as  to  transfers  was  different  from  our 
own,  to  recognize  our  law  though  the  transfer 
was  made  here  between  citizens  of  this  State. 

KeUer  v.  Paine,  9  Cent.  Rep.  429, 107  N.  Y. 
88. 

In  8ime  v.  Norris,  8  Phila.  84,  Judge  Shars- 
wood,  sitting  at  nisi  prius,  refused  to  enforce 


a  contract  made  in  California,  and  there  le<ral, 
permitting  stipulations  for  any  rate  of  interest^ 
and  for  a  compounding  of  it,  because  this  con- 
tract was  unreasonable  and  unconscionable. 

Messrs.  J,  Bayard  Henry*  Lawrence 
Lewis*  Jr.*  and  Hampton  L.  Carson,  for 
defendants  in  error: 

The  construction  and  validity  of  a  contract 
are  to  be  governed  by  the  law  of  the  place  where 
the  contract  is  made  and  where  it  is  to  be  per- 
formed. 

Story,  Conf.  L.  §  242;  Addison,  Cont.  §  195; 
Wharton,  Conf.  L.  §  471  et  seq,;  Miller  v.  Tif- 
fany, 68  U.  S.  1  Wall.  810  (17  L.  ed.  543); 
Scudder  v.  Union  Nat,  Bank,  91  U.  S.  406  (28 
L.  ed.  245). 

The  principle  has  been  directly  applied  in 
many  cases  to  contracts  made  by  common  car- 
riers. The  Supreme  Court  of  Pennsylvania 
has  recently  expressed  itself  twice  in  an  unmis- 
takable manner  upon  this  point. 

Brown  v.  Camden  <&  A,  R.  Co,  83  Pa.  816; 
Brooke  v.  N,  F.,  L,  E.  &W.  R,  Co.  108  Pa.  529; 
Knowlton  v.  Erie  R.  Co.  19  Ohio  St.  260;  Tal- 
bott  V.  Merchants  Despatch  Transp.  Co,  41  Iowa, 
247;  Robinson  v.  Merchants  Deipatch  Transp, 
Co,  45  Iowa.  470;  Hale  v.  N,  J.  8.  Nav  Co.  15 
Conn.  589;  Pennsylvania  Co.  v.  Fairehild,  69 
111.  260;  Gra%*  7.  Jackson,  51  N.  H.  9;  Cantu 
V.  Bennett,  89  Tex.  308;  Ryan  v.  Mo.  K.  cfe  T. 
R.  Co.  65  Tex.  18.  See  also  First  Nat  Bank  v. 
Sfiaw,  61  N.  Y.  288;  McBanid  Y.Chicago  dt  N. 
W.  R.  Co.  24  Iowa,  412. 

In  England  the  same  result  has  been  reached. 

Peninsular  <fe  0.  Steam Nav.  Co.  v.  Shand,  11 
Jut.  N.  S.  771;  Jacobs  y.  Credit  Lyonnais,  L.  R. 


rules  are  established  wtaiob  l)eoome  rules  of  prop- 
erty and  action  In  the  State,  and  have  all  the  ef- 
fect of  law,  and  which  it  would  be  wrongr  to  dis- 
turb. This  is  especially  true  with  regard  to  the 
law  of  real  estate  and  the  construction  of  State 
Constitutions  and  statutes.  Such  estahlished  rules 
ai<e  always  regarded  by  the  federal  courts,  no  less 
than  by  the  state  courts  themselves,  as  authorita- 
tive declarations  of  what  the  law  Is.  Burgess  v. 
Seligman,  107  U.  8. 33  (27  L.  ed.  865). 

By  its  decisions  the  supreme  court  of  the  State 
establishes  a  rule  of  property  in  the  State.  Jack- 
son V.  Chew,  25  U.  S.  12  Wheat.  153  <6  L.  ed.  683); 
Beaur<^gard  v.  New  Orleans,  59  U.  8.  18  How.  497  (15 
L.  ed.  469);  Suydam  v.  Williamson,  65  U.  8.  24  How. 
427  (16  L.  ed.  742);  Nichel  v.  Levy,  72  U.  S.  5  WaU. 
438  as  L.  ed.  596);  Williams  v.  Kirtland.  80  U.  S.  13 
Wall.  806  r20  L.ed.683);  Barrett  v.  Holmes,  102 U.  8. 
656  (28  L.  ed.  282);  Polk  v.  Wendal,  IS  U.  S.  9  Cranch, 
87  (3  L.  ed.  665). 

An  important  rule  of  property  enunciated  by  the 
court  should  not  be  set  aside  by  the  same  court  in 
after  years,  unless  tl^e  ruling  was  clearly  errone- 
ous. Union  Pac.  B.  Co.  v.  Leavenworth,  N.  &  8.  B. 
Co.  29  Fed.  Bep.  728;  Pond  v.  Trwin,  12  West  Bep. 
686, 113  Ind.  243. 

Where  from  long  acquiescence  and  implied  ap- 
proval, a  construction  of  the  Statute  of  Descents 
has  practically  become  a  rule  of  property  in  the 
State,  it  ought  not  to  be  changed  by  judicial  con- 
struction only,  except  for  the  most  cogent  reasons. 
Pond  V.  Irwin,  supra. 

Exceptions  to  ruU;  qujtstions  of  general  law. 

This  court  will  not  follow  state  decisions  which 
do  not  present  a  clear  case  of  construction  of  a 
state  statute,  but  assort  general  princi  pies.  Ven loc 
V.  Murdock,  92  U.  S.  494  (28  L.  ed.  683);  Genoa  v. 
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Woodruff,  92  U.  S.  502  (23  L.  ed.  586);  CarroU  v.  Cfar- 
roll,  67  n.  S.  16  How.  275  04  L.  ed.  906). 

Kor  of  a  municipal  ordinance,  where  the  ques- 
tion involved  is  repugnant  to  the  Constitution  or 
the  United  States.  Tick  Wo  v.  Hopkins,  118  U.  S. 
356  (30  L.  ed.  220). 

Where  private  rights  are  to  be  determined  by  the- 
application  of  common-law  rules  alone,  this  court 
does  not  feel  bound  by  state  decisions.    Chicago  ▼. 
Bobbins,  67  U.  S.  2  Black,  418  07  L.  ed.  298). 

A  decision  by  a  state  court  In  a  case  invohing- 
only  the  general  principles  of  equity  jurisprudence 
is  not  binding  upon  this  court  in  a  case  from  the- 
same  State.  Neves  v.  Scott,  54  U.  S.  18  How.  2(>3  ai 
L.  ed.  140). 

The  decision  of  a  state  court  upon  the  construc- 
tion of  a  deed  as  to  matters  and  language  belong- 
ing to  the  common  law  is  not  conclusive  upon  this 
court  Fozcroft  v.  Mallett,  45  U.  S.4  How.  853  (U 
L.  ed.  1008). 

As  to  whether  or  not  a  deed  was  actually  intended- 
as  a  mortgage,  this  court  will  be  guided  by  the  gen- 
eral principles  of  equity  jurisprudence.  Bussell  v. 
Southard,  53  U.  S.  12  How.  189  (13  L.  ed.  927). 

The  nature  of  taxation  generally,  what  uses  are 
public  and  what  are  private,  and  the  extent  of  un- 
restricted legislative  power,  are  matters  which, 
like  questions  of  commercial  law,  no  state  court 
can  conclusively  determine  for  this  court.  Olcott 
V.  Fond  du  Lao  Co.  83  U.  S.  16  Wall.  678  (21  L.  ed. 
882). 

Whether  a  valid  dedication  has  been  made  is  a 
question  on  which  the  decision  of  the  stat«  court  is 
not  conclusive.    Yates  v.  Milwaukee,  77  F.  S.  l<h 
Wall.  497  (19  L.  ed.  984). 

Questfons  of  general  eommeretal  latsi 

The  courts  of  the  Unite<l  States  are  not  controlled, 
by  the  decisions  of  state  oourts  on  questions  of  gen- 
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12  Q.  B.  Div.  589,  58  L.  J.  K  8.  Q.  B. 
156. 

The  federal  courts  baving,  as  is  said  in  JT. 
Y.  Cent.  B,  Go.y.  Lockteood,  84  U.  8.  17  Wall. 
857  (21  L.  ed.  627),  and  Burgess  v.  Seligman, 
107  U.  8.  20  (27  L.  ed.  869),  "equal  and  coor- 
dinate jurisdiction  with  the  courts  of  the  State," 
their  competence  to  pass  independently  upon 
general  questions  of  commercial  law  may, 
upon  this  ground,  with  some  show  of  reason, 
be  sustained.  But  the  courts  of  other  States 
have  no  such  "  equal  and  co-ordinate  jurisdic- 
tion." 

The  obligation  of  comity  as  to  the  unwritten 
law  in  the  contract  of  carriers  is  upheld  in — 

Milwaukee  4b  St  P,  B,  Co,  v.  Smith,  74  111. 
197. 

The  only  exceptions  to  the  rule  of  comity  are 
cases  where  the  enforcement  of  the  contract 
would  be  manifestly  repugnant  to  the  interests 
and  policy  of  this  ^tate.  The  present  case  is 
clearly  not  one  of  such  exceptions. 

Story,  Conf.  L.  §  88;  Wharton,  Conf.  L. 
§  401 ;  2  Kent,  Com.  458;  Bliss  v.  Brainard,  41 
N.  H.  256;  Greentoood  v.  Curtis,  6  Mass.  858. 

Mitchell*  J,,  delivered  the  opinion  'of  the 
court: 

Plaintiff,  being  the  proprietor  of  a  circus, 
made  a  special  contract  with  defendant  for  the 
transportation  of  a  number  of  his  own  cars 
upon  certain  conditions  and  terras,  elaborately 
set  out  in  writing,  among  which  was  a  stipula- 
tion that  in  consideration  that  the  service  was 
to  be  performed  **  for  much  less  than  the  ordi- 
nary, usual  and  legal  rates  charged  other  par- 


ties for  a  like  amount  of  transportation."  the 
plaintiff  released  the  defendant  from  all  liabili- 
ty for  or  on  account  of  loss,  damage  or  injury 
to  any  of  the  animals,  property  or  things  thus 
transported,  "although  such  loss,  damage  or 
injury  may  be  caused  by  the  negligence  of  the 
(defendant),  its  agents  of  employes."  Damage 
having  occurred  by  the  negliffcnce  of  defend- 
ant, plaintiff  brought  this  suit,  and  the  sole 
question  before  us  is  whether  it  can  be  main- 
tained in  the  face  of  the  stipulation  above  set 
forth. 

The  contract  was  made, was  to  be  performed, 
and  the  alleged  breach  occurred  in  New  York. 
No  p<»sible  element  was  wanting,  therefore,  to 
make  it  a  New  Yor^  contract.  It  is  admitted 
that  in  New  York  the  stipulation  is  valid,  and 
this  action  could  not  be  maintained.  Cragin 
v.  New  York  Cent,  B.  Co.  61  N.Y.  61;  Mynard 
V.  Syracuse,  B,  <&  N.  Y.  B.  Co,  71  N.  Y.  180; 
Wilson  V.  New  York  Cent,  d  H.  B.  B.  Co.  97  N. 
Y.  87. 

Why,  then,  should  plaintiff,  by  stepping 
across  the  boundary  into  Pennsylvania,  acquire 
rights  which  he  has  not  paid  lor,  and  his  con- 
tract does  not  give  him? 

It  is  argued  that  the  validity  of  this  contract 
is  a  question  of  commercial  law,  and  therefore 
the  mere  decisions  of  the  New  York  courts  are 
not  binding,  and  in  the  absence  of  any  statute 
in  New  York  expressly  authorizing  such  a  con- 
tract, the  courts  of  this  State  must  follow  their 
own  views  of  the  commercial,  as  part  of  the 
general  common  law,  though  different  views 
may  be  held  as  to  such  law  by  the  courts  of 
New  York. 


eral  commercial  law.  Brooklyn  City  &  N.  "R.  Co.  v. 
Xat.  Bank  of  tho  Republic,  1U2  U.  S.  14  (26  L.  ed.61); 
Watson  v.  Tarpley,  59  U.  8. 18  How.  517  (15  L.  ed. 
609);  Mercer  Co.  v.  Hackett,  68  U.  S.  1  Wall.  83  (17  L. 
ed.  548»;  Pine  Grove  Twp.  v.  Talcott,  86  U.  8. 10  WalL 
068  (22  L.  ed.  227);  Oatcs  v.  First  Nat.  Bank,  100  U.  8. 
2»(25L.ed.  580). 

On  any  question  depending  upon  mercantile  law, 
and  not  alone  local  statute  or  usage,  the  courts  of 
fhe  XJnlled  States  are  not  bound  by  the  decisions  of 
the  oonitB  of  a  State.  Liverpool  i  G.  W.  Steam  Co. 
V.  Phenlx  Ins.  Co.  129  U.  S.  887  (32  L.  ed.  788). 

Decisions  of  state  courts  are  not  binding  upon 
questions  concerning  contracts  of  Insurance,  those 
being  questions  of  general  commercial  law.  Car- 
penter V.  Providence  Wash.  Ihb.  Co.  4in.  S.  16  Pet. 
495(10L.6d.lOt4). 

Upon  the  genoral  principles  and  doctrines  of  com- 
mon Jurfsprudence,  it  Is  the  duty  of  this  court  to 
form  an  Independent  Judgment.  Pana  v.  Bowler, 
107  U.  8. 629  (27  L.  ed.  42i). 

What  constitutes  a  contract  of  carriage  Is  not  a 
question  of  local  law  upon  which  the  decision  of  a 
state  court  must  control.  It  U  a  matter  of  general 
law,  upon  which  this  court  will  exercise  its  own 
judgment.  Mich.  Cent.  B.  Co.  v.  Mjrrlck,  107  U.  S. 
102  (2;  L.  ed.  825). 

The  decision  of  the  state  court  holding  a  contract 
Invalid  on  grounds  of  public  policy  is  not  binding 
on  the  Supreme  Court  of  the  United  States.  Del- 
mas  V.  Merchants  Mut.  Ins.  Co.  81  U.  S.  U  Wall.  661 
(^  L.  ed.  767). 

If  the  decision  of  the  existence  of  an  alleged  con- 
tract requires  a  construction  of  the  State  Constitu- 
tion and  laws,  this  court  Is  not  necessarily  governed 
by  previous  decisions  of  the  state  courts,  except 
where  they  have  been  so  firmly  established  as  to 
constitute  a  rule  of  property.  Louisville  ft  N.  B. 
Co.  V.  Pahnee,  109  U.  S.  24^  (27  L.  ed.  922). 
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Subsequent  fluctuations  In  the  construction  of  a 
statute,  by  the  courts  of  the  originating  State  or 
country,  though  they  may  be  entitled  to  great  re- 
spect, are  not  within  the  meaning  of  the  rule.  Cath- 
cart  V.  Boblnson,  80  U.  S.  5  Pet.  264  (8  L.  ed.  120); 
Endlich,  Interpretation  of  Statutes,  510. 

This  principle  applies  with  equal  force  to  all  con- 
tracts which  come  within  its  Jurisdiction.  Oirroll 
Co.  V.  U.  S.  86  U.  S.  18  Wall  71  (21  L.  ed.  771):  Fair- 
field V.  Gallatin  Co.  100  U.  S.  68  (25  L.  ed.  546>;  Doug- 
lass V.  Pike  Co.  101 U.  S.  686  (26  L.  ed.  971). 

Federal  courts  foUow  decisions  of  stale  supreme  courts. 

The  federal  coturt,  In  a  case  in  which  It  derives  its 
Jurisdiction  from  a  state  statute,  is  bound  by  the 
construction  of  the  statute  by  the  highest  state 
courts.  Bcebe  v.  Louisville,  N.  O.  &  T.  R.  Co.  (Miss. ) 
80  Fed.  Bep.  481;  Bucher  v.  Clieshire  R,  Co.  125  U.  S. 
555  (81 L.  ed.  705);  Sweet  v.  Bechel  (Mass.)  87  Fed. 
Bep.  828. 

Where  the  highest  court  In  a  State  has  interpn^ted 
a  statute  of  the  State,  such  interpretation  is  bind- 
ing upon  the  federal  court.  Coleman  v.  Peshtigo 
Lumber  Co.  80  Fed.  Bep.  817. 

But  they  are  not  bound  where  no  question  of  con- 
struction Is  involved,  especially  where  the  decision 
of  the  state  court  Is  not  produced,  and  where  the 
opinion  has  not  been  delivered  or  filed.  New  Eng- 
land Mortgage  Security  Co.  v.  Gay,  88  Fed.  Bep.  636. 

The  settled  construction  not  in  confilct  with  any 
provision  of  the  Constitution  of  the  United  States 
will  be  adopted  and  followed  by  the  national  courts, 
whatever  their  opinion  as  to  correctness  of  the  set- 
tled construction  may  be.  Southern  Pac.  B.  Co.  v. 
Orton,  32  Fed.  Bep.  497. 

Where  the  question  involves  the  title  to  land.  It 
will  be  folio  wed  by  the  courts  of  the  United  States, 
even  though  they  may  have  understood  the  law 
otherwise.   Myrlck  v.  Heard,  81  Fed.  Bep.  24L 
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This  is  the  main  arg^ument  of  the  plaintiff, 
and  as  it  is  one  which  is  frequently  advaDced, 
and  affects  a  number  of  important  questions,  it 
is  time  to  say  plainly  that  it  rests  upon  an  utter- 
ly inadmissible  and  untenable  basis.  There  is 
no  such  thing  as  a  general  commercial  or  gen- 
eral common  law,  separate  from  and  irrespec- 
tive of  a  particular  State  or  government  whose 
authority  makes  it  law.  Law  is  defined  as  a 
rule  prescribed  by  the  sovereign  power.  By 
whom  is  a  general  commercial  law  prescribed, 
and  what  tribunal  has  authority  or  recognition 
to  declare  or  enforce|it  outside  of  the  local  juris- 
diction of  the  government  it  represents?  Even 
the  law  of  nations,the  widest  reaching  of  all,  is 
a  law  only  in  name.  It  has  but  a  moral  sanc- 
tion, and  the  only  tribunsd  that  undertakes  to 
enforce  it  is  the  armed  hand,  the  ultima  ratio 
regum.  The  so-called  commercial  law  is  like- 
wise a  law  only  in  name.  Upon  many  ques- 
tions arising  in  the  business  dealings  of  men, 
the  laws  of  modern  civiljzed  States  are  sub- 
stantially the  same,  and  it  is  therefore  common 
to  say  that  such  is  the  commercial  law  but,  ex- 
cept as  a  convenient  phrase,  such  general  law 
does  not  exist.  There  must  be  a  State,  or  gov- 
ernment, of  which  every  law  can  be  predicated, 
and  to  whose  authority  it  owes  its  existence  as 
law.  Without  such  sanction  it  is  not  law  at 
all;  with  such  sanction  it  is  law  without  refer- 
ence to  its  origin  or  the  concurrence  of  other 
States  or  people.  Such  sanction  it  is  the  pre- 
rogative of  the  courts  of  each  State  itself  to  de- 
clare. Their  jurisdiction  is  final  and  exclusive, 
and  in  this  respect  there  is  no  distinction  be- 
tween statute  and  common  law.  It  is  univer- 
sally conceded  that,  as  to  statutes,  the  decisions 
of  the  state  courts  are  binding  upon  all  other 
tribunals;  yet  such  decisions  have  no  higher 
sanction  than  those  upon  the  common  law,  for 
what  the  latter  determine,equftlly  with  the  form- 
er, is  the  law  of  the  particular  State. 


The  law  of  Pennsylvania  consists  of  the  Con- 
stitution, treaties,  and  statutes  of  the  United 
States,  the  Constitution  and  statutes  of  this 
State,  and  the  common  law,  not  of  any  or  all 
other  countries,  but  of  Pennsylvania.  There 
is  a  common  law  of  England,  and  a  common 
law  of  Pennsylvania  mainly  founded  thereon, 
but  with  certain  differences,  and  the  only  tri- 
bunal competent  to  pass  authoritatively  on  such 
differences  is  a  Pennsylvania  court.  To  take  a 
familiar  illustration:  In  the  United  States  the 
universal  doctrine  has  always  been  that  the 
English  colonists  brought  with  them,  and  made 
part  of  their  laws,  all  the  common  law  of  Eng- 
land that  was  not  unsuited  to  their  new  situa- 
tion. No  part  of  the  common  law  of  England 
is  belter  settled  than  the  doctrine  of  ancient 
lights.  The  Court  of  Chancery  of  New  Jersev, 
in  Robeson  v.  Pittenger,  2  N.  J.  Eq.  57  (1838), 
held  that  the  same  doctrine  was  part  of  the 
common  law  of  New  Jersey.  The  Supreme 
Court  of  Pennsylvania,  on  the  other  hand, 
starting  with  the  same  premises,  and  reasoning 
on  tlio  same  principles,  but  proceeding  cau- 
tiously from  the  dictum  of  Rogers, «/'.,  in  Hoy 
V.  Sterrett,  2  Watts,  331  (1884),  to  the  unanimous 
decision  of  the  court  in  Havertitick  v.  Sipe,  33 
Pa.  868  (1859),  held  that  the  doctrine  of  ancient 
lights  by  prescription  w«s  not  part  of  the  com- 
mon law  of  Pennsylvania.  No  tribunals  of 
any  other  State  presumed  to  question  that  the 
common  law  of  New  Jersey  and  the  common 
law  of  Pennsylvania  differ  on  this  point.  What 
is  law  in  one  State  is  not  law  in  the  other,  not 
because  it  was  or  was  not  the  common  law  of 
England,  but  because  it  is  or  is  not  the  law  of 
the  respective  States.  And,  though  it  rests  on- 
ly on  the  decisions  of  the  courts,  it  is  none  the 
less  absolutely  and  indisputably  the  law  than 
if  it  had  been  made  so  by  statute. 

I  have  purposely  selected  an  illustration 
from  the  law  relating  to  real  estate,  because,  if 


A  federal  court  is  bound  by  the  law  of  the  State 
in  which  ft  is  slttinir<  on  the  question  of  the  bar  of 
the  Statute  of  Limitations  as  to  actions  for  real 
property.  Deg'uire  v.  St  Joseph  Lead  Co.  (Mo.)  87 
Fed.  Rep.  063. 

A  decision  of  the  highest  court  of  the  State,  to  the 
effect  that  first  cousins  take  the  personal  estate  of 
a  decedent,  to  the  exclusion  of  second  cousins,  is 
bindiner  upon  a  federal  court.  Shields  v.  HcAuley 
(Pa.)  87  Fed.  Rep.  802. 

The  construction  firlven  by  the  Supreme  Court  of 
Ohio  to  the  statute  of  that  State  as  to  the  efT ect,  on 
a  sale  of  infants*  real  estate,  of  the  gruardian's  fail- 
ure to  give  a  bond  requii-ed  by  the  statute,  will  be 
followed  by  the  federal  courts.  Arrowsmith  v. 
Gleason,  120  U.  S.  86  (32  L.  ed.  630). 

The  right  to  redeem  within  a  prescribed  time 
after  sale  under  decree  of  foreclosure,  given  in  cer- 
tain States  by  statute,  is  a  substantial  one,  to  be 
recognized  in  the  courts  of  the  United  State?  sitting 
in  equity,  because  the  statute  constitutes  a  rule  of 
property  in  the  State.  Parker  v.  Dacres,  180  U.  S. 
43  (32  L.  ed.  848).  But  the  decision  of  the  supreme 
court  of  a  State  upon  the  law  of  the  case  is  not  con- 
clusive in  federal  courts  unless  it  has  become  a  rule 
of  property.  Gibson  v.  Lyon,  116  IT.  S.  439  (29  L.  ed. 
440). 

The  mere  construction  of  a  will  by  a  state  court 
does  not,  as  the  construction  of  a  statute  of  the 
State,  constitute  a  rule  of  decision  for  the  courts  of 
the  United  States.  Lane  v.  Tick,  44  U.  S.  8  How. 
464  (U  L.  ed.  681). 

The  courts  of  the  United  States  will  follow  the 
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latest  settled  adjudications,  but  they  cannot  be  ex* 
pected  to  follow  oscillations  in  the  process  of  settle- 
ment.   Myrick  v.  Heard,  81  Fed.  Rep.  241. 

Where  there  are  conflicting  state  constructions 
upon  the  same  provision,  the  federal  court  may 
adopt  the  view  which  appears  to  it  correct*  South- 
em  Pac.  B.  Ck).  V.  Orton,  82  Fed.  Rep.  iSl. 

Decisions  of  state  supreme  courts  binding  on  courts 

of  other  States. 

The  courts  of  one  State,  in  construing  the  statu!  es 
of  another,  follow  the  decisions  of  the  courts  of  the 
latter.  Hoyt  v.  Thompson,  8  Sandf.  416;  Howe  v. 
Welch,  8  How.  Pr.  N.  S.  466;  Am.  Print  Works  v. 
Lawrence,  28  N.  J.  L.  500:  Sparrow  v.  Kohn,  1  Cent. 
Rep.  852, 109  Pa.  860;  Davis  v.  Robertson,  11  La.  Ann. 
762;  McMerty  v.  Morrison,  62  Mo.  140;  Johnston  v. 
Southwestern  R.  R.  Bank,  SStrobh.  Eq.263;  Bndlich, 
Interpretation  of  Statutes,  500. 

The  construction  given  to  a  statute  by  the  courts 
of  the  State  enacting  it  binds  the  oourts  of  other 
States.    McClure  v.  Campbell,  71  Wis.  850. 

This  is  so  although  a  similar  statute  in  the  home 
State  has  received  a  diilerent  construction.  Howe 
V.  Welch,  17  Abb.  N.  a  897. 

But  in  the  absence  of  any  proof  of  the  oonstrtio- 
tion  given  to  a  statute  of  anotiier  State  by  its  courts, 
the  court  in  which  the  question  is  raised  will  con- 
strue it  as  it  would  a  statute  of  its  own  State.  See 
Bond  V.  Appleton,  8  Mass.  47S;  Smith  v.  Bartram,  11 
Ohio  St  600. 

The  settled  Judicial  construction  of  a  constitu- 
tional provision,  as  well  as  of  a  statute,  is  regarded 
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I  look  one  from  the  commerciftl  law,  it  might 
seem  like  assuming  the  very  question  under  dls- 
cnssion.  But  the  example  is  none  the  less  per- 
tinent. The  point  is  the  force  of  judicial  decis- 
ions on  the  common  law,  and  the  assumption 
that  there  is  any  tenable  basis  for  holding  them 
less  binding  upon  such  law  than  upon  statutes. 
The  so-called  commercial  law  derives  all  its 
force  from  its  adoption  as  part  of  the  common 
law,  and  a  decision  on  the  commercial  law  of 
a  State  stands  upon  precisely  the  same  basis  as 
tk  decision  upon  any  other  branch  of  the  com- 
mon law.  The  only  ground  upon  which  any 
foreign  tribunal  can  question  either,  is  that  it 
•does  not  agree  with  the  preihises  or  the  reason- 
ing of  the  court.  But  the  same  ground  would 
enable  it  to  question  a  decision  upon  a  statute 
because  a  different  construction  seemed  to  it 
nearer  ^he  true  intent  of  the  legislative  lan- 
^a^,  and  this  it  is  universally  conceded  no 
foreign  court  can  do.  There  is  no  difference 
in  principle.  The  decisions  of  a  State  court 
upon  its  common  law  and  on  its  statutes  must 
stand  unquestioned,  because  it  is  the  only  au- 
thority competent  to  decide,  or  they  must  be 
alike  questionable  by  any  tribunal  which  may 
choose  to  differ  with  its  reasons  or  its  conclu- 
«ion. 

It  is  not  probable  that  the  doctrine  of  such  a 
distinction  would  ever  have  got  a  foothold  in  ju- 
risprudence, and  it  would  certainly  have  been 
long  ago  abandoned,  had  it  not  been  for  the  un- 
fortunate misstep  that  was  made  in  the  opinion 
in  i^wiftY.  Tyion,  41  U.  S.  16  Pet.  1  [10  L.  ed. 
635].  Since  then  the  courts  of  the  United 
States  have  persisted  in  the  recognition  of  a 
mythical  commercial  law,  and  have  professed 
to  decide  so-  called  commercial  questions  by 
it  in  entire  disre^rd  of  the  law  of  the  State 
'Where  the  question  arose.    It  is  argued  now 


that  as  to  such  questions  the  state  courts 
also  have  similar  liberty.  It  would  be  suf- 
ficient answer  to  this  argument  that  such  a 
course,  by  reading  into  a  contract  a  new 
duty  not  in  contemplation  of  the  parties,  and 
not  part  of  it  by  the  law  of  the  place  where 
it  is  made,  is  in  principle  and  in  practical  effect 
impairing  the  obligation  of  the  contract,  which 
even  the  sovereign  power  of  a  State  is  pro- 
hibited from  doing.  But  we  prefer  to  rest  the 
matter  on  the  broader  ground  that  the  doctrine 
itself  is  unsound.  The  best  professional  opin- 
ion has  long  regarded  it  as  indefensible  on  prin- 
ciple, and  is  thus  veiy  recently  summed  up  by 
the  most  learned  of  living  jurists:  ^'Questions 
growing  out  of  contracts  made  and  to  be  per- 
formed in  a  State  are  decided  by  the  national 
court  of  last  resort,  not  in  accordance  with  the 
unwritten  or  customary  law  of  the  State  where 
they  originated,  as  expounded  by  its  courts, 
but  agreeably  to  some  theoretic  view  of  a  gen- 
eral commercial  law,  which  does  not  exist,  and 
is  not  to  be  found  in  the  books.  The  state 
courts,  on  the  other  hand,  adhere  to  their  own 
precedents,  and  do  not  consider  themselves  en- 
titled to  Impair  the  oblicration  of  contracts  that 
have  been  made  in  reliance  on  the  principles 
which  they  have  laid  down  through  a  long 
series  of  years.  The  result  is  a  conflict  of  juris- 
diction which  there  are  no  means  of  allaying. 
Whether  a  recovery  shall  be  had  on  a 
promissory  note,  which  has  been  taken  as  col- 
lateral security  for  an  antecedent  debt  against 
a  maker,  from  whom  it  was  obtained  by  fraud, 
is  thus  made  to  turn  in  New  York,  Pennsyl- 
vania and  Ohio,  not  on  any  settled  rule,  but  on 
the  tribunal  by  which  the  cause  is  heard;  and 
if  that  is  federal  the  plaintiff  will  prevail;  if  it 
is  local,  the  defendant.  Such  a  result  tends  to 
discredit  the  law.  .  ,  .  The  enumeration  might 


as  Incorporated  into,  and  a  part  of,  the  instrument 
itself.  Southern  Pao.  B.  Co.  v.  Orton,  8S  Fed.  Bep. 
4SJ. 

The  judicial  decisions  of  the  courts  of  New  York 
with  respect  to  the  construction  of  itB  own  state 
law  must  be  accepted  as  conclusive  by  the  courts 
of  New  Jersey.    .Lane  v.  Watson,  61 N  J.  L.  188. 

Where  a  Statute  of  Limitations  of  another  State 
is  pleaded  in  an  action  in  Kanaaa,  such  statute  will 
1)6  construed  according  to  the  construction  given  it 
by  the  courts  of  such  other  State.  Groocker  v.  Pear- 
eon  (Kan.)  21  Pac.  Bep.  270. 

The  expression  of  an  opinion  on  a  question  not 
before  the  court  for  decision  is  not  entitled  to  the 
flame  oonsideratf  on  it  would  be  entitled  to  if  such 
question  had  been  mvolved  in  the  case.  Magee  v. 
North  Pac.  Coast  R.  Co.  78  Oal.  430. 

Exceptions  to  the  rule. 

Where  the  question  involved  is  a  federal  one,  de- 
yendinff  on  the  construction  of  an  Act  of  Conj^ress, 
the  state  courts  are  bound  to  follow  the  decisions 
4xt  the  federal  court  on  the  points  in  controversy, 
and  to  disregard  a  conflictinir  decision  of  the  state 
court  on  the  same  points.  Tubbs  v.  Wilhoit,  73 
CaLOl. 

Where  the  federal  supreme  court  has  construed 
«n  Act  of  Congress,  state  courts  will  adopt  such 
oonstmction.  State  v.  Andriano,  10  West  Bep.  89, 
92  Mo.  70. 

The  decisions  of  the  United  States  Supreme  Court 
.are  controlling-  upon  state  oourts  only  in  oases  af- 
fecting rights  under  federal  cognizance.  Lyman 
v.  Central  Vt.  B.  Ca  4  New  Eng.  Rep.  728, 60  Vt  187. 

Courts  will  not  lightly  disturb  an  interpretation 
1^L.R  A. 


placed  upon  an  Act  of  Congress  by  executive  de- 
partments of  the  government.  United  States  v. 
Union  Pac.  R.  Co.  (C.  C.  D  Colo.)  2  Denver  Legal 
News,  83, 37  Fed.  Rep.  661. 

Decision  of  the  highest  court  of  a  State  as  to  the 
power  of  a  municipal  corporation  to  issue  bonds 
cannot  control  the  decision  of  the  Supreme  Court 
of  the  United  States  upon  the  rights  of  parties  own- 
ing municipal  bonds  issued  prior  to  such  decisions, 
any  further  than  as  they  address  themselves  to  the 
judgment  of  the  latter  court  upon  the  true  con- 
struction of  the  law.  Enfield  v,  Jordan,  119  U.  S. 
680  (80  L.  ed.  528);  BoUes  v.  BrimQeld,  J20  U.  8. 760 
(80  L.  ed.  786). 

Questions  invoivino  construction  of  law  of  Ccmgrcss, 
Upon  questions  involving  the  construction  of  a 
law  of  Congress,  the  decision  of  the  Supreme  Court 
of  the  United  States  is  the  supreme  law,  and  by 
which  the  state  courts  are  bound.  Dressier  v« 
Wayne  Co.  25  Neb.  468. 

The  supreme  court  will  not  be  bound  by  state  de- 
dsions  involving  the  right  of  a  creditor  whose  right 
is  protected  by  the  Constitution  of  the  United 
States.  Buts  v.  Muscatine,  75  U.  S.  8  Wall.  ff75  (19 
L.  ed.  480). 

Nor  where  there  is  a  claim  that  it  was  a  contract 
the  obligation  of  whicb  had  been  impaired.  Wright 
V.  Nagle,  101 U.  8. 701  (2:'}  L.  ed.  021);  Jefferson  Branch 
Bank  v.  Skelley,  66  U.  S.  1  Black,  436  a7  L.  ed.  178); 
Butz  V.  Muscatine,  75  U.  S.  8  Wall.  675  (19  L.  ed.  490). 

A  question  arising  on  a  compact  between  States 
is  not  to  be  decided  with  reference  to  the  decisions 
of  either  State,  but  is  of  an  intemationai  character. 
Marlatt  v.  Silk,  36  U.  S.  11  Pet.  1  (9  L.  ed.  600). 
83 
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be  carried  further,  but  enough  has,  perhaps, 
been  said  lo  show  that  no  uniform  rule  can  be 
deduced  from  the  decisiouB  of  the  English  and 
American  courts  under  the  commercial  law, 
and  that  the  certainty  requisite  to  justice  can 
be  obtained  only  by  following  the  local  tribu- 
nals as  regards  the  contracts  made  in  each  lo- 
cality. 

''The  several  States  of  this  countiy  are  col- 
lectively one  nation,  but  they  are  as  self-govern- 
ing in  all  that  concerns  their  purely  internal 
commerce  as  if  the  eeneral  government  did 
not  exist;  and  when  the  will  of  the  people  of 
New  York  or  Pennsylvania  is  decided  on  such 
matters  through  their  representatives  in  the 
local  Legislatures,  expressly,  or  by  long-contin- 
ued acQuiescence  in  the  rules  enunciated  by 
their  judges,  it  cannot  be  set  aside  by  Congress 
short  of  an  amendment  of  the  Constitution. 
Had  the  New  York  Lefcislature  declared  that 
not€8  made  and  negotiated  in  that  State  should 
follow  the  rule  laid  down  in  Coddington  v.  Bay, 
20  Johns.  687,  the  federal  tribunals  would 
have  been  bound  to  carry  it  into  effect,  not- 
withstanding any  attempt  of  the  national  Leg- 
islature to  introduce  a  different  principle;  and 
it  is  inconceivable  that  the  judicial  department 
of  the  government  can  exercise  a  greater  au- 
thority m  this  respect  than  the  legislative." 
Hare,  Const,  pp.  1107,  1117,  and  see  Lecture 
blpamm. 

We  conclude,  therefore,  that  the  distinction 
between  the  binding  effect  of  decisions  on  com- 
mercial law,  and  on  statutes,  is  utterly  unten- 
able; that  the  law  declared  by  state  courts  to 
govern  on  contracts  made  within  their  jurisdic- 
tion is  conclusive  everywhere;  and  the  depar- 
ture made  by  the  United  States  courts  is  to  be 
regretted  and  certainly  not  to  be  followed. 

In  entire  accordance  with  this  view  are  our 
own  cases  of  Braton  v.  Camden  dt  A,  B,  Co,  SS 
Pa.  316,  and  Brooke  v.  JVew  Torfc,  L,  E,  db  F. 
B.  Co,  106  Pa.  580;  and  the  decisions  in  Ohio, 
KrunclUm  v.  Ene  B,  Co,  19  Ohio  St.  260;  in  Illi- 
nois, PenTtsyVDania  Co,  v.  FaircJiild,  69  111.  260; 
Miltcaukee  dk St,  P.  B.Co.y.  Smith^'TUn,  197;  in 
Iowa,  Talboti  v.  MerchanU  Despatch  Transp,  Co. 
41  Iowa,  247 ;  Bobinson  v.  Merchants  Despatch 
Transp,  Co,  45  Iowa,  470;  in  Connecticut,  Bale 
▼.  New  Jersey  Steam  Nav.  Co.  lb  Conn.  589;  in 
Kansas,  Atchison,  T,  dt  8.  F,  B.  Co,  v.  Moore, 
29  Kan.  683;  in  South  Carolina,  Bridger  v. 
Asheville  db  8,  B.  Co.  27  S.  C.  462;  in  Georgia, 
Atlanta  dk  C,  A,  L,  B.  Co,  v.  Tanner,  68  Ga.  890; 
in  Mississippi,  McMaster  v.  JUtnois  Cent.  B,  Co, 
65  Miss.  271;  in  Texas,  Cantu  v.  Bennett,  39 
Tex.  308;  Byan  v.  Missouri,  K.  dt  T,  B,  Co,  65 
Tex.  18,  and  perhaps  in  other  States. 

I  will  not  notice  them  in  detail  further  than 
to  quote  the  terse  and  forcible  summaiy  made 
by  Dcott,  J,,  in  Knowlton  v.  Erie  B,  Co,:  "As 
the  contract  was  made  within  the  jurisdiction 
of  New  York,  and  contemplated  no  action  out- 
side of  that  jurisdiction,  it  is  clear  that  the  ques- 
tion of  its  validity  must  be  determined  solely 
by  the  laws  of  New  York.  The  rights  and 
obligations  of  the  parties  to  such  a  contract, 
and  m  respect  to  the  manner  of  its  execution, 
cannot  be  affected  by  the  laws  or  policy  of  other 
S  tates.  If  no  cause  of  action  arose  to  the  plain- 
tiff under  his  contract  when  the  accident  occur- 
red, the  transaction  cannot  be  converted  into  a 
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cause  of  action  by  the  fact  that  the  parties  have 
subsequently  come  within  the  jurisdiction  of 
Ohio.^ 

Holding,  therefore,  that  the  validity  of  this 
contract  is  to  be  determined  by  the  law  of  New 
York,  as  decided  bv  the  courts  of  that  State,  ia 
there  any  reason  why  the  courts  of  this  State 
should  not  enforce  it?  The  general  rule  is  that 
courts  will  enforce  contracts  vahd  by  the  law 
of  the  place  where  made,  unless  they  are  inju- 
rious to  the  interests  of  the  State  or  of  its  citi- 
zens.   Story,  Confl.  L.  §§  86,  244. 

The  injury  may  be  indirect  by  offending 
against  justice  oi^  morality,  or  by  tending  to 
subvert  settled  public  pohcy.  2  Kent,  (x>m. 
458;  Greenwood  v.  Curtis,  6  Mass.  858;  Bliss  ▼. 
Brainard,  41  N.  H.  256. 

But  this  does  not  imply  that  courts  will  not 
sustain  contracts  that  would  not  be  valid  if 
made  within  their  jurisdiction,  or  will  not  en- 
force rights  that  could  not  be  acquired  there. 
Thus,  for  example,  the  courts  of  Pennsylvania 
have  always  enforced  contracts  for  a  higher 
rate  of  interest  than  would  be  valid  under  the 
laws  of  this  State.  Baiph  v.  Brown,  8  Watts 
&  S.  895;  Wood  v.  Kelso,  27  Pa.  248;  Irvine  v. 
Barrett,  2  Grant,  Cas.  78. 

The  contract  in  the  present  case  does  not  di- 
rectly affect  the  State  or  its  citizens  in  any  way. 
Nor  is  it  in  any  way  contrary  to  justice  or  mor- 
ality. It  may  be  doubted  whether  it  is  even 
so  far  contrary,  to  the  policy  of  the  State  that 
it  would  have  been  invalid  if  it  had  been  made 
here.  It  has  some  exceptional  features,  which 
it  is  argued  take  it  out  of  the  ordinary  rules 
governing  the  contracts  of  common  carriers, 
and  the  case  of  Coup  v.  Wabash,  St,  L,  db  P. 
B.  Co,  56  Mich.  Ill,  is  a  strong  authority  for 
that  position.  But  without  stopping  to  discuss 
that  point,  which  our  general  view  renders  un- 
necessary, it  is  sufficient  to  say  that  even  if  it 
would  not  have  been  valid  if  made  here,  its  en- 
forcement as  a  New  York  contract  does  not  in 
any  way  derogate  from  the  laws  of  Pennsyl- 
vania, or  injure  or  affect  the  policy  of  the 
State,  any  more  than  would  a  foreign  contract 
for  what  would  be  usurious  interest  here,  and 
that,  as  already  said,  the  courts  have  never  hesi* 
tated  to  enforce. 

The  argument  of  duress  may  be  briefly  dis- 
missed for  want  of  any  evidence  in  the  case  to 
sustain  it.  There  is  no  evidence  that  defend- 
ant was  unwilling  to  accept  the  ordinary  and 
usual  rates  for  the  transportation  of  plaintiff's 
cars  and  property.  If  they  had  been  offered  by 
plaintiff  and  reiused,  there  might  have  been 
some  ground  for  the  present  argument,  though 
in  view  of  the  peculiar  nature  of  the  property 
and  the  special  facilities  required,  even  that  is 
far  from  clear.  But  in  fact  plaintiff  got  a 
large  reduction  of  rates,  and  part  of  theconsid- 
eration  for  such  reduction  was  the  agreement 
that  he  should  be  his  own  inturer  against  loss 
by  accident.  There  was  nothing  compulsory 
about  such  a  contract,  and  plaintiff  comes  now 
with  a  very  bad  grace  to  assert  a  right  that  he 
expressly  relinquished  for  a  substantial  consid- 
eration. 

The  learned  icourt  below*  was  right  in  enter- 
ing judgment  for  the  defendant  on  tho  facts 
found  in  the  special  verdict.  ■ 

Judgment  qfflrmed. 


t8S9. 


Westbrh  Union  Tblbgbafh  Go.  y.  Stevenson. 
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Williams,  J,^  dissenting: 

I  dissent  from  the  judgment  in  this  case  be- 
.^anse  I  cannot  agree  that  a  well-settled  role  of 
public  policy  of  this  Commonwealth  must  nve 
wajto  considerations  of  mere  comity.  The 
.'ontract  set  up  as  a  defense  to  this  action  is  a 
release  to  a  common  carrier  from  liability  for 
its  own  negligence.  It  is  well  settled  in  this 
State  that  such  a  release  is  against  public  pol- 
icy. Comity  does  not  require  more  of  us  than 
U>  give  effect  to  the  2ftr  lod  eontraetvs  when 
not  subversive  of  the  public  policy  of  our  own 
State.  This  has  been  distinctly  held  by  the 
Court  of  Appeals  of  New  York,  in  whicli  this 
release  was  executed,  and  in  whose  behalf  com- 
ity Is  asked.  I  would  follow  the  court  of  ap- 
peals because  comity  can  require  no  more  of  us 
in  any  given  case  than  the  courts  of  the  place 
'vf  the  contract  would  yield  to  us  for  comity's 
sake;  and  because  I  believe  the  rule  to  rest  on 
solid  ground. 

Sterrettt  «A,  concurs  in  foregoing  dissent. 

Paxsoiif  Oh,  J.,  and  Clark,  cA,  absent. 


WESTERN  UNION  TELEGRAPH  CO., 

Plff.  in  Err., 

V. 

C.  P.  STEVENSON. 

-...Pa ) 

1*  Testtmonyofaperflonihathebouirht 
or  sold  oil  at  certain  places  at  w&ich  hcwas  not 
present,  through  agents  directed  by  telegrams, 
is  not  inadmissible  as  secondary  evidence  of  facts 
whioh  the  agents  should  be  produced  to  prove, 
where  he  states  that  he.knows  what  he  directed  to 
be  done  was  done  because  the  oil  was  actually  de- 
livered, the  various  transactions  settled  and  the 
money  received  or  paid  out  in  accordance  with 
Us  dlzections. 

8.  Whether  a  telegraph  oompaay  by 
orally  receiTfnip  and  delivering  messages 
relating  to  oil-market  quotations,  where  the  ex- 
igencies of  the  business  do  not  give  time  to  write 
the  messages,  intends  to  relieve  its  patrons  from 
the  stipulations  contained  in  its  printed  blanks, 
is  a  question  for  the  Jury. 

8.  A  Bttpnlatioii  by  a  telegraph  eom- 
pany  limiting  its  liability  for  mistakes,  whether 
negligent  or  otherwise,  in  transmitting  messages 
unless  they  are  repeated,  is  not  unlawfuL 

:  (October  7, 1880.) 

11/ KIT  of  error  to  review  a  judgment  of  the 
Vf  Court  of  Common  Pleas  oi  McEean  Coun- 
ty in  favor  of  defendant  in  an  action  of  assump- 
sit on  the  ground  of  an  offset  for  damages  for 
failare  to  transmit  telegrams  correctly.  Af- 
-firmed. 

The  case  is  stated  in  the  opinion. 

MewTB,  W.  B.  ft  J.  B.  Chapman  and 
Head  ft  Pettit*  for  plaintiff  in  error: 

One  employing  a  telegraph  company  is  bound 
by  the  regulations  of  uie  company  which  arc 
bnown  to  him,  although  it  did  not  write  the 
message  upon  the  printed  blanks. 

Pasmore  v.  W.  U.  Teleg,  Co.  78  Pa.  289. 

NOTB.— 2U0(7raf>7»  oomsMiniea 

As  to  stipulations  in  contract  limiting  liability  of 
company,  see  Glllis  v.  W.  U.  Teleg.  Ck>.  (Vt.)  4  L.  R. 
A.flU.ncf«.  . 

CIJ.B.A. 


A  rule  that  if  any  mistake  occurs  in  the 
transmission  or  delivery,  or  for  the  nondeliv- 
ery, of  an  unrep^ted  message,  the  company 
shall  not  be  held  liable  for  any  sum  beyond  the 
amount  received  by  it  for  sending  the  same,  is 
reasonable 

Sthwirta  V.  Atlantic  d  P.  Tdeg.  Co,  18  Hun, 
159;  W.  U,  TeUg.  Co  v.  Carew,  15  Mich.  535; 
Young  v.  W,  U.  Teleg,  Co,  66  N.  Y.  109;  Woljf 
V.  W,  U.  Tdeg,  Co.  62  Pa.  88-«7. 

The  burden  of  proof  is  on  the  defendant  to 
show,  not  merely  the  fact  of  failure  to  trans- 
mit the  messages  correctly,  but  also  actual 
gross  negligence  or  willful  misconduct  on  part 
of  plaintiff,  to  give  him  the  ri^ht  to  offset  more 
than  nominal  damages  as  agamst  the  plaintiff's 
claim. 

W,  U.  Teleg,  Co,  v.  Buchanar^,  85  Ind.  429; 
Baldwin  v.  U.  8,  Tdeg,  Co,  45  N.  Y.  752;  Hart 
V.  F.  U,  Tdeg,  Co.  66  Cal.  579. 

Mewre,  Lee*  HaetinipB  ft  Criswell  for 
defendant  in  error. 

Clark,  «/.,  delivered  the  opinion  of  the 
court: 

The  defendant,  C.  P.  Stevenson,  at  the  time 
the  matters  involved  in  this  suit  occurred,  was  a 
member  of  the  Bradford  Oil  Exchange,  and 
was  engaged  in  buying  and  selling  oil  on  his 
own  account  and  as  a  broker  for  others.  The 
Western  Union  Telegraph  Company,  for  a  cer- 
tain stipulated  sum  per  month,  agreed  to  fur- 
nish him  accurate  quotations  of  the  price  of  oil 
from  the  exchanges  in  New  York  and  Oil  City. 
The  oil  market  beiuff  exceedingly  sensitive  was 
subject  to  the  most  mquent,  indeed  almost  mo- 
mentary, changes,  and  these  changes,  it  would 
seem,  varied  slightlv  in  the  various  markets;  so 
that  a  person  might  at  times,  by  carefully 
noting  the  quotations,  buy  in  one  market  and 
sell  in  another.  Transactions  in  the  Exchange 
were  veiy  rapid,  and  were  noted  generally  upon 
mere  memoranda  until  the  dose  of  the  day's 
business.  Success  in  buyihg  oil  in  one  market 
to  sell  in  another  at  a  profit,  therefore,  rested 
whoUy  in  the  accuracy  of  these  quotations, 
upon  which  the  dealer  is  necessarily  obliged  to 
depend. 

Acting  upon  these  quotations,  the  defendant 
had  various  transactions  in  the  purchase  and 
sale  of  oil,  which  were  conducted  by  telegrams 
transmitted  over  the  plaintiff's  lines,  for  which 
telegrams  he  paid  or  agreed  to  pay  at  certain 
spedfied  rates.  In  establishing  his  set-off  the 
defendant  certainly  had  a  right  to  show  what 

? [notations  were  given  him  by  the  Company 
rom  the  New  York  and  Oil  City  Exchanges, 
and  what  he  did  relying  upon  their  accuracy; 
that  he  dictated  certain  messages  for  transmis- 
sion over  the  Company's  lines,  directing  the  pur- 
chase and  sale  of  ou  by  his  agents,  and  re- 
ceived from  the  operators  of  the  Company  cer- 
tain messages  in  reply.  The  correspondence 
was  notice  to  the  Company  that  the  defendant 
acted  upon  the  quotations  given.  When  the 
defendant  says  that  he  bought  or  sold  a  certain 
number  of  barrels  of  oil  in  Oil  City  or  New 
York,  he  states  that  he  was  not  present  in  those 
places  at  the  time,  but  that  he  directed  such 
purchase  or  sale  by  telegram  over  the  Compa- 
ny's wires.  What  he  roeaks  of  doing  in  Oil 
City  or  New  York  he  admits  that  he  merely 
directed  to  be  done;  but  he  afiierwards  states 


See  also  9  L.  R.  A.  744;  33  L.  R.  A.  404. 
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that  he  knows  what  he  directed  to  be  done 
was  done,  for  the  oil  bought  or  sold  was 
actually  delivered,  the  vanous  transactions 
settled  and  the  money  received  or  paid  out  in 
accordance  with  his  directions.  The  testimony 
of  the  agents  who  effected  each  of  the  several 
sales  and  purchases  of  oil,  or  of  those  with 
whom  the  agents  dealt,  would  doubtless  have 
afforded  more  direct  proof  of  the  fact,  but  it 
would  have  been  proof  of  the  same  grade  of- 
fered. The  defendant  testified  to  what  he  per- 
sonally knew,  and  of  which  his  agents  were 
probably  ignorant;  he  testified  to  the  consum- 
mation of  the  contracts,  which  his  agents  re- 
ported, through  the  plaintiff,  that  they  had 
made. 

In  requiring  the  production  of  the  best  evi- 
dence applicable  to  each  particular  fact,  it  is 
meant  that  no  evidence  shall  be  received  which 
is  merely  substitutionary  in  its  nature,  so  long 
as  the  original  evidence  can  be  had.  The  rule 
excludes  only  that  evidence  which  itself  indi- 
cates the  existence  of  more  original  sources  of 
information;  but  where  there  is  no  substitution 
of  evidence,  but  only  a  selection  of  weaker  in- 
stead of  stronger  proofs  or  an  omission  to  sup- 
ply all  the  proofs  capable  of  being  produced, 
the  rule  is  not  infringed.    1  GreenI  £v.  82. 

The  warden  of  a  penitentiary  would  perhaps 
be  able  to  give  the  stron^t  proof  that  a  per 
son  had  bSen,  at  a  particular  time,  a  convict 
imprisoned  in  the  penitentiary,  as  he  keeps  a 
registry,  in  which  is  noted  the  exact  time  of 
the  admission  and  discharge  of  the  convict;  but 
the  fact  may  be  shown  by  any  other  competent 
proof.    Bowser  v.  Com.  61  Pa.  832. 

The  date  of  a  birth  or  death,  or  of  a  marriage, 
could  best  be  established  by  a  person  present 
at  the  event;  but  any  other  legal  proof  is  ad- 
missible for  the  purpose.  Handwriting  may 
be  proved  by  another,  without  calling  the 
writer,  or  a  sale  of  oil  or  of  any  other  com- 
modity may  be  shown  by  the  acts  or  declara- 
tions of  the  parties,  although  a  witness  may 
have  been  actually  present  and  fullv  conversant 
with  the  whole  transaction.  As  oetween  liv- 
ing witnesses,  one  is  not  to  be  excluded  because 
another  had  a  better  opportunity  of  knowing 
the  fact  alleged  and  attempted  to  be  shown. 

We  are  of  opinion,  therefore,  that  the  evi- 
dence of  the  defendant,  although  perhaps  not 
the  strongest  proof,  was  suflQcient  to  send  the 
case  to  the  jury  on  the  questions  raised  by  the 
defense. 

The  defendant  alleges,  as  the  first  matter  of 
defense  to  the  plaintiff's  claim,  by  way  of  set- 
off, that  on  the  morning  of  the  8th  of  July, 
1886,  he  had  on  hand  about  97,000  barrels  of 
oil;  that  the  market  at  first  advanced,  and  he 
bought  40,000  more;  that  the  market  then  in- 
dicated a  break,  and  he  gave  to  the  Ck)mpanv 
a  verbal  message  to  his  agent  at  Oil  City  to  sell 
60,000  barrels  at  97f ;  that  theCompany  failed  to 
send  the  message  as  directed,  but  instead  neg- 
ligently sent  a  message  to  the  agent  to  buy 
60,000  at  that  price,  tbe  market  price  being 
about  97  to  97^.  He  says  he  called  the  Com- 
pany's attention  to  the  error  at  the  time,  and 
that  his  actual  loss  in  the  transaction  was 
$178.76.  That  the  order  dictated  to  the  mes- 
senger was  an  order  to  sell  and  not  to  buy  is 
established  by  the  verdict  of  the  Jury,  and  the 
case  must  be  considered  upon  the  assumption 

6  L.  R.  A. 


of  this  fact.  As  a^inst  this  claim  of  the  de- 
fendant, the  plaintiff  interposes  the  rule  of  the 
Company,  printed  at  the  head  of  its  message 
blanks,  to  the  effect  that  ''the  Company  s^H 
not  be  liable  for  mistakes  or  delays  in  the  trans- 
mission or  delivery,  or  for  nondelivery,  of  any 
unrepeated  message,  whether  happening  by 
ne>irligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same,   etc. 

That  the  Company  may  make  reasonable 
rules,  not  inconsistent  wiw  the  public  ^ood, 
affecting  the  measure  of  their  responsibility  in 
the  ordinary  course  of  telegraphy,  is  settled  ia 
Pawnkjre  v.  W,  U,  Tdeg,  Co.  78  Pa.  238.  In 
that  case  this  court  held,  adopting  the  lan- 
guage of  Judge  Hare,  *'that  the  rule  or  regula- 
tion now  in  question  was  not  so  far  contrary  to 
private  interests  or  the  public  good  as  to  justify 
a  court  of  justice  in  pronouncing  it  invalid."^' 
"Railway,  telegraph  or  other  companies,"  says 
the  learned  judge,  "charged  with  a  duty  whicU 
concerns  the  public  interest,  cannot  screea 
themselves  from  liability  for  negligence;  but 
they  may  prescribe  rules  calculated  to  insure 
safety  and  diminish  the  loss  in  the  event  of  ac- 
cident; and  declare,  if  these  are  not  observed, 
the  injured  party  shall  be  considered  in  default 
and  precluded  by  the  doctrine  of  contributory 
neflfligence." 

In  the  case  at  bar,  however,  the  ordinary 
blanks  upon  which  these  regulations  and  re- 
strictions were  printed  were  not  used,  and  the 
manner  of  conducting  the  business  was  some- 
what peculiar.  The  great  number  and  variety 
of  the  transactions,  and  the  rapidity  with  which 
they  were  necessarily  conducted,  gave  occasion 
for  a  large  amount  of  telegraphic  communica- 
tion of  a  complex  character.  Momentary 
changes  in  the  market  demanded  the  utmost 
despatch  in  telegraphic  communication;  writ- 
ten messages  were  dispensed  with  in  the  busi- 
ness of  the  Exchange.  All  the  messages  were 
given  to  the  operator  verbally;  not  one  in  a 
thousand  was  written.  The  members  of  the 
Exchange,  standing  about  the  ring,  whispered 
the  messages  they  wished  to  send  into  the  ear 
of  a  messenger  boy  employed  by  the  Company, 
and  he  communicated  the  message  to  the  oper- 
ator. For  a  part  of  the  time  they  were  con- 
veyed through  a  speaking  tube  from  the  de- 
fendant's room  to  the  ear  (3  the  operator.  The 
exigencies  of  the  business  were  such  as  to  re- 
■quire  that  theusualmethodsof  procedure  should 
be  dispensed  with;  there  was  not  time  to  write 
the  messages.  The  Company  would  appear  to 
have  undertaken  to  transmit  these  messages 
correctly  without  reducing  them  to  writing, 
either  at  the  place  of  reception  or  delivery;  the 
Company  received  them  orally  and  delivered 
them  orally.  The  business  as  ft  was  conducted 
in  the  Exchange,  compared  with  the  general 
and  ordinary  business  of  the  Company,  was 
special  and  peculiar,  and  it  was  a  question  for 
tne  jury  wheUier  or  not,  under  the  circum- 
stances, the  Company,  by  dispensing  with  the 
use  of  the  blanks,  did  not  intend  to  relieve 
their  patrons  from  the  stipulations  contained 
therein.  Such  an  inference  might  fairly  be 
drawn  from  the  extraordinary  manner  in  which 
the  business  was  conducted.  We  cannot  say 
there  was  no  evidence  to  justify  such  an  infer- 
ence. If  there  was  a  rule  of  the  Company,  by 
which  its  responsibility  for  the  accuracy  of 
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Beflsages  transmitted  over  its  lines  was  re- 
strictea  to  sach  as  were  repeated,  and  that  any 
claim  for  damages  must  be  made  in  writing 
within  sixty  davs,  the  defendant  was  bound 
by  such  rules,  if  he  had  any  knowledge  of 
them  and  thc^  had  not  been  waived  or  dis- 
pensed with  by  the  Company  in  its  dealings 
with  the  defenaant  These  were  questions  of 
fact  which  were  properly  submitted  to  the  Jury. 

The  defendant  further  claims  damages  sus- 
tained by  reason  of  a  misquotation  of  ue  mar- 
ket at  Oil  Cit^.  On  the  8d  day  of  August, 
1885,  oil  at  Oil  City  was  quoted  to  the  defend- 
ant at  99  and  a  fraction.  Relying  upon  the 
accuracy  of  this  quotation,  the  defendant  or- 
dered his  agent  at  Oil  City  to  sell  90,000  bar- 
rels. It  turned  out,  however,  that  the  quota- 
tion furnished  was  inaccurate,  and  the  loss  was 
$713.  85.  As  the  Comxnny  had  contracted  to 
furnish  the  defendant  the  quotations  of  the 
New  York  and  Oil  City  markets,  it  was  bound 
to  furnish  them  with  accuracy,  and  the  defend- 
ant was  justified  in  relying  upon  them.  The 
questions  bearing  upon  this  branch  of  the  case 
have  already  been  considered  and  we  do  not 
wish  to  repeat  what  has  been  said. 

We  think  the  learned  judge  of  the  court  be- 
low was  right  in  his  instructions  to  tiie  jury, 
and  the  judgment  u  afflrmed. 


Henry  A.  REID,  Plff.  in  Shr., 


T. 


John  SMOULTER,  Jb. 
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1*  An  Aet  repealin^^  in  toio  a  statutory 
provision  for  the  salary  of  an  assistant 
elerk  of  a  separate  orphan^  court,  appointed  by 
the  clerk  of  such  court,  pursuant  to  authority 
conferred  upon  him  by  the  State  ConstitutioD, 
without  makfDff  any  other  provision  for  such 
salary,  is  unconstitutional  and  void,  its  effect  be- 
inff  to  abolish  the  ofiSoe  of  assistant  clerk. 

2.   Binoe  separate  Torphans'  courts  in 

counties  of  a  certain  class  were  created  by  and 
exist  under  the  authority  of  the  Pennsylvania 
Oonstltution,  although  put  in  actual  operation 
by  the  Leerislature,  it  is  oompetent  for  the  Legrls- 
lature  to  reffulate  and  maintain  them,  but  not  to 
abolish  them  by  repeal. 

8«  A  statute  authorising  a  separate  or- 
pbans'  court  to  be  established  in  counties  of  a 
certain  class,  applies  to  all  counties  of  that  class, 
and  is  not  local  in  its  operation. 

4.  The  Aet  of  April  18, 1887  (P.  L.  2^,  au- 

thorlzing-  the  Legislature  to  establish  a  separate 
orphans*  court  in  counties  of  a  certain  class,  did 
not  repeal  the  Act  of  1874,  so  far  as  the  latter  Act 
relates  to  Luzerne  County. 

(October  7, 1889.) 

ERHOR  to  review  a  judgment  of  the  Court  of 
Common  Pleas  of  JLuzeme  County  dismiss- 
ing a  petition  for  mandamus  to  compel  pay- 
ment to  the  plaintiff  in  error  of  salary  claimed 
by  him  as  assistant  clerk  of  the  Orphans'  Court 
.  The  facts  sufficiently  appear  in  the  opinion. 
Mr,  John  McGahren  for  plaintiff  in  error. 
Mr,  William  S.  McLean  for  defendant  in 
error. 
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Glark»  J,,  delivered  the  opinion  of  the 
court: 

The  ffeneral  rule  laid  down  by  the  learned 
judge  of  the  court  below  as  to  the  effect  of  an 
amendatory  statute  is  undoubtedly  correct.  A 
statute  amendatory  of  another,  declaring  that 
the  former  shall  read  in  a  particular  way,  must, 
in  genera],  be  held  to  repeal  all  provisions  not 
retained  in  the  altered  form.  Ml  matters  not 
incorporated  into  the  amendment  the  latter 
must  be  held  to  have  repealed.  The  authori- 
ties referred  to  in  the  opinion  of  the  court  are 
full  upon  this  point  and  many  more  might  be 
cited  in  support  of  this  general  rule  of  con- 
struction. 

But  assuming  this,  and  that  the  amendatory 
section  of  the  Act  of  1887  is  actually  merged  in 
the  original  Statute  of  1874,  a  question  arises, 
we  think,  upon  the  power  of  the  Legislature  to 
repeal  the  provisions  as  to  the  salary  of  the  as- 
sistant clerk  of  an^  separate  orphan's  court 
duly  established,  without  making  any  other 
provisions  in  that  behalf. 

The  22d  section  of  the  6th  article  of  the  Con- 
stitution provides  that  **in  every  county  where- 
in the  population  shall  exceed  150,000,  Ihc  Gen- 
eral Assembly  shall,  and  in  any  other  county 
may,  establish  a  separate  orphan's  court  to  con- 
sist of  one  or  more  judges,  who  shall  be  learned 
in  the  law;  which  court  shall  exercise  all  the 
jurisdiction  and  powers  vested  in,  or  which 
may  hereafter  be  conferred  upon,  the  orphan's 
courts;  and  thereupon  the  jurisdiction  of  the 
judges  of  the  courts  of  the  common  pleas, 
within  such  county,  in  orphan's  courts  pro- 
ceedings shall  cease  and  determine".  It  fur- 
ther provides  that  'in  any  county,  in  which  a 
separate  orphans'  court  shall  be  established  the 
register  of  wills  shall  be  clerk  of  such  court, 
and  subject  to  its  directions  in  all  matters  per- 
taining to  his  office,"  and  that  ''he  may  appoint 
an  assistant  clerk,  but  only  with  the  consent 
and  approval  of  said  court."  By  the  81st  sec- 
tion of  the  schedule  it  was  made  the  duty  of 
the  Qeneral  Assembly,  at  its  first  session,  or  as 
soon  as  may  be  after  the  adoption  of  the  Con- 
stitution, to  pass  such  laws  as  might  be  neces- 
sary to  carry  the  same  into  full  force  and  effect. 

At  tbe  time  of  the  adoption  of  the  Constitu- 
tion the  only  counties  of  the  Commonwealth 
contaming  a  population  exceeding  150,000  were 
the  Counties*  of  Philadelphia,  Allegheny  and 
Luzerne,  and,  in  obedience  to  this  manaate  of 
the  Constitution,  provision  was  made  by  the 
Act  of  May  10,  1874,  for  the  establishment  of 
separate  orphans'  courts  in  each  of  the  three 
counties  named.  The  salaries  of  the  derk  and 
of  the  assistant  clerk  were  adjusted,  and  sep- 
arate orphans'  courts  were  thereupon  duly  or- 
ganized under  the  Constitution  and  laws  of  the 
Commonwealth,  in  the  said  several  counties. 
The  Legislature  in  the  passa^  of  this  Act  of 
May  19,  1874,  simply  complied  with  a  com- 
mand of  the  Constitution,  and  thereby  caused 
this  provision  of  the  Constitution  to  come  into 
effect  That  Act  withdrew  from  the  judges  of 
the  court  of  common  pleas  of  these  respective 
counties  the  right  to  exercise  the  power  of  an 
orphans'  court,  and  vested  these  powers  in  an 
independent  and  exclusive  jurisdiction.  We 
think  it  would  not  have  been  competent  for  the 
Legislature,  by  a  repeal  of  this  Act,  to  defeat 
ana  set  aside  the  constitutional  tribunals  thus 
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establiBhed;  for  these  courts,  altbough  put  ioto 
actual  operation  by  the  Legislature,  were 
created  by  and  now  exist  under  the  authority 
of  the  Constitution  itself.  Having  done  what 
the  Constitution  required,  it  would  not  have 
been  in  the  power  of  the  Legislature  wholly  to 
undo  it.  The  Constitution  itself  set  up  this 
system  of  separate  orphans'  courts,  and  it  is  for 
the  Legislature  to  regulate  and  maintain,  not 
to  destroy,  it.  The  Constittttion  is  the  para- 
mount law;  it  is  above  legislatures  and  courts; 
what  is  therein  ordained  and  established  can- 
not be  set  aside  by  a  simple  Act  of  legisla- 
tion. 

James  McGreevy,  Esq.,  the  clerk  of  the 
Orphans*  Court  of  Luzerne  County,  had  an  un- 
doubted right,  by  and  with  the  consent  and  ap- 
proval of  that  court,  to  appoint  Henry  A.  Reid 
the  assistant  clerk;  this  right  was  vested  in  him 
by  ^e  verv  terms  of  the  Constitution,  and 
upon  receiving  the  appointment  and  becoming 
dulv  quali6ed  Henry  A.  Reid  was  entitled  to 
perform  the  duties  of  that  office,  and  to  receive 
the  emoluments  thereof.  It  will  not  be  seri- 
ously contended  that  the  Legislature  had  any 
power  to  pass  upon  the  necessity  for  the  ap- 
pointment, for  this  discretion  is  expressly  com- 
mitted to  the  clerk,  who  is  to  act  with  the  con- 
sent and  approval  of  the  court.  Nor  will  it  be 
pretended  that  tiie  assistant  clerk  might  be  re- 
moved from  his  office  by  a  simple  Act  of  legis- 
lation. There  was  no  power  competent  to  re- 
move him,  save  the  tribunal  which  conferred 
the  appointment. 

If  the  Legislature  may  reijeal  the  Act  adjust- 
ing the  salary,  without  making  any  further  or 
other  provision  in  that  behalf,  it  may  practi- 
cally abolish  the  office:  if  the  assistant  clerk 
may  thus  be  deprived  of  the  office,  the  clerk  of 
the  court  and  the  judge  are  both  liable  to  the 
same  fate,  and  in  tnis  way,  that  might  be  done 
by  indirection  which  could  not  be  done  direct- 
ly. It  is  true  that  the  salary  is  a  matter  which 
by  the  Constitution  is  submitted  to  tbe  discre- 
tion of  the  Legislature.  In  the  exercise  of  that 
discretion,  by  the  Act  of  1874,  the  salary  was 
fixed  at  $1,500,  and  this  rule  of  compensation 
will  continue  until  by  some  other  statute  it  is 
changed.  The  salary  first  fixed  may  perhaps 
be  increased  or  diminished^  subject  to  the  re- 
striction of  the  18th  section  of  the  8d  article  of 
the  Constitution,  as  the  Legislature  should  from 
time  to  time  see  fit  to  pro^de;  but  to  repeal  the 
provision  for  a  salair  altogether  is  to  remove 
the  clerk  from  his  office. 

It  may  be  said,  however,  that  after  the  or- 
ganization of  the  separate  Orphans'  Court  of 
Luzerne  County,  the  County  of  Lackawanna 
was  taken  from  Luzerne,  thereby  reducing  its 
population,  according  to  the  census  of  1880, 
below  150,000,  and  that  in  consequence  thereof, 
although  within  the  power  of  the  Legislature, 
the  Constitution  did  not  require  the  continuance 
of  a  separate  orphans'  court  in  Luzerne  County. 
It  may  l>e  that  in  view  of  the  reduction  of  the 
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population  it  would  have  been  competent  for 
the  Legislature  to  restore  the  jurisdiction  to  tbe 
judges  of  the  court  of  common  pleas,  in  all 
matters  pertaining  to  the  orphans  court — we 
will  decide  that  question  when  it  arises;  but  the 
Legislature  did  not  do  so.  The  judges  of  the 
separate  orphans'  court,  as  constituted  under 
the  Act  of  1874,  at  the  time  of  the  passage  of 
tlie  Act  of  1887,  were  and  still  are  the  judges 
of  the  only  court  having  jurisdiction  of  the  es- 
tates of  decedents  and  minors,  in  the  County  of 
Luzerne,  and  it  would  be  clearly  incompetent 
to  repeal  the  Act  authorizing  the  payment  of 
these  salaries,  or  the  salaries  of  the  clerks  of 
that  court,  without  making  any  other  provis- 
ion for  them,  or  to  expel  them  from  cMffice 
without  cause,  and  without  providing  the 
means  for  tbe  exercise  of  these  powers  by  some 
other  lawfully  constituted  tribunal. 

The  Constitution  creates  the  office  of  assist- 
ant clerk  and  the  Legislature  fixes  the  salary; 
but'tbe  latter  cannot  deprive  him  of  his  office 
by  refusing  him  his  salary. 

In  Oom.  V.  Gamble,  62  Pa.  848,  there  was  an 
effort  to  remove  a  judge  from  his  office  by  do- 
ing away  with  his  district,  and  idthough  the 
apportionment  of  the  districts  was  clearly  with- 
in the  power  and  discretion  of  the  Legislature, 
yet  it  was  held  that,  as  the  judge  held  his  office 
under  the  Constitution,  the  General  Ajnembly 
could  not,  by  a  mere  legislative  Act,  remove 
him  from  the  exercise  of  the  duties  and  juris- 
<lictions  attaching  to  his  office.  8c  in  this  case 
the  adjustment  of  the  salary  is  given  to  the 
Legislature,  yet,  as  the  clerk  derived  his  office 
directly  from  the  Constitution,  the  Legislature 
cannot  expel  him  from  it  by  repealing  the  Act 
fixing  the  amount  of  his  salary. 

We  are  of  the  opinion  that  the  Act  of  April 
18,  1887  (P.  L.  22),  already  referred  to,  is  not 
in  confiict  with  the  Constitution  because  spedal 
or  local  in  its  operation.  The  Constitution 
recognizes  a  class  of  counties  in  each  of  which 
it  is  the  duty  of  the  Legislature  to  establish  a 
separate  orphans'  court,  and  the  Act  plainly 
applies  to  all  the  counties  of  this  class.  Nor 
do  we  regard  the  title  as  defective;  it  is  entitled 
"An  Act  to  amend  the  fifth  section  of  an  Act 
relating  to  the  organization  and  jurisdiction  of 
the  orphans'  court,  and  to  establish  a  separate 
orphans'  court  in  and  for  counties  having  more 
than  160,000  inhabitants,  and  to  provide  for  the 
election  of  judges  thereof,  approved  May  19, 
Anno  Domini  1874,  as  to  appointment  of  as- 
sistant clerks  of  the  said  courts  and  fixing  the 
salaries  of  the  same,"  etc.  Under  all  the  cases 
this  is  amply  sufficient. 

We  are  clearly  of  opinion,  however,  that  the 
Act  of  1874,  so  far  as  it  relates  to  Luzerne 
County,  is  not  repealed  thereby. 
.  I7ie  order  discharging  thsruie  to  show  eau»e  U 
therefore  reoersed,  and  judgment  entered  for  ths 
plaintiff  below,  that  an  aJtemative  mandamv 
be  issued;  record  remitted  for  furt/ier  proceed- 
inge. 


lSd9. 


Makdbl  Y.  McChkTB. 
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Jtelllah  P.  MANDEL,  Kjf.  in  Err., 

«. 
John  McOLAVE. 

(4S  Ohio  St....) 

^1,   Thecontliigeiit^^ht  of  9»  wife*  during 

ber  hiuhand^a  life,  to  be  endowed  of  his  real  estate 
at  his  death,  is  property  having  a  substantial 
value  tbat  may  be  ascertained  witli  reasonable 
certainty  from  established  tables  of  mortality* 
aided  by  evidence  respecting  the  state  of  health 
and  constitutional  vigor  of  tbe  husband  and  wife 
respectively. 
jl.  Where  the  wife  lUM  Jollied  in  a  mort- 
flpaM  of  the  husband*B  lanos  to  secure  his  debt, 
upon  a  judicial  sale  of  the  premises  she  may 
liave  the  value  of  her  contingent  right  of  dower 
in  the  entire  proceeds  ascertained*  and  tbe  hus- 
band^ entire  interest  therein  shall  be  exhausted 
to  pay  the  dobt  before  resorting  to  the  interest  of 
the  wife  therein. 


^  The  releaee*  in  such  mortgage,  of  her  con- 
tingent right  of  dower,  does  not  inure  to  the  bene- 
fit of  the  husband^  subsequent  judgment  oredi- 
toxs,  and,  as  against  them,  the  ascertained  value 
of  her  contingent  right  of  dower  in  the  entire 
proceeds  of  the  sale  will  be  paid  to  ber  out  of  the 
iMlanoe  left  when  tiie  mortgage  debt  is  paid,  be- 
fore any  part  tiiereof  will  be  distributed  to  them 
on  their  judgment.. 

(Aprfl83,1889.) 

ERROR  to  the  Circuit  Court  of  Jefferson 
County.    Judgment  modified. 

*Head  notes  by  the  Ck>i7BT. 


Statement  by  tbe  Court: 

On  the  trial  of  this  cause  in  the  Court  of  Com- 
mon Pleas  of  Jefferson  County,  the  court  stated 
its  conclusions  of  fact  and  law  separately; 
and  the  plaintiff  in  error,  excepting,  in  one 
particular,  to  tbe  conclusions  of  law  drawn 
by  the  court,  carried  Uie  cause  to  the  circuit 
court  on  error,  and,  that  court  affirming  the 
judgment  of  the  common  pleas,  she  thereupon 
instituted  this  proceeding  to  reverse  both  judg- 
ments. 

From  the  pleadings,  aided  by  the  facts  found 
'by  the  court  of  common  pleas,  it  appears  that 
the  plaintiff  in  error,  Mrs.  Mandel,  Joined 
with  her  husband  in  two  separate  mortgages 
made  by  him  on  his  real  estate  to  secure  his 
debts;  tbat  afterwards  ti^e  husband  became  in- 
debted to  the  defendants,  John  McClave  and 
William  H.  Lowe,  separately,  each  of  whom 
reduced  his  debt  to  judgment;  that  thereupon 
McClave  brought  suit  to  enforce  his  Judgment, 
making  parties  thereto  the  other  Judgment 
creditor,  Lowe,  the  two  mortgagees,  and  the 
husband  and  his  wife,  the  plaintiff  in  error; 
that  a  decree  was  taken  in  the  action  giving  to 
each  lien  holder  a  Judgment  for  the  sale  of  the 
premises;  that  the  sale  was  made  on  an  order 
of  sale  caused  to  be  issued  by  the  judgment 
creditor,  McClave;  that  after  paying  costs, 
taxes  and  the  mortgage  debts  there  remained 
of  the  proceeds  of  the  sale  about  $8,900  for 
distribution;  that  the  vfdue  of  the  wife's  con- 
tingent right  of  dower  was  $1,303.06,  if  she 
was  entitled  to  be  endowed  of  the  whole  estate, 
1  but  only  $278.95  if  she  was  only  endowabto  of 


NOTB.— TFlfe's  ifieTMxite  right  of  dower. 


The  inchoate  rights  of  the  wife  are  as  much  en- 
titled to  protection  as  the  vested  rights  of  the 
widow.  Evenon  v.  McHullen,  4  L.  B.  A.  119,  ncA/t^ 
il8  N.  T.  S88. 

The  right  of  the  wife  to  a  dower  interest  in  her 
liusband^s  property  is  one  of  appreciable  and  legal 
value  which  courts  look  upon  with  favor,  and 
-which  they  guuxi  and  protect.  Greiner  v.  Kletai, 
28  Mich.  17. 

Whert  wife  unites  with  her  hwiband  in  the  mort- 

Qoae. 

Where  the  wife  unites  with  her  husband  in  a  mort- 
gage of  real  estate  belonging  to  him,  and  the  prop- 
erty is  sold  under  a  decree  of  foreclosure,  she  is 
entitled  to  dower  in  the  surplus  only  after  pay- 
ment of  tbe  mortgage.  Smith  v.  Jackson.  2  Edw. 
Cai.  28:  Titus  v.  Nellson,  6  Johns.  Gh.  4S6;  Bank  of 
Oommeioev.  Owens,  81  Md.  820,  1  Am.  Bep.  88; 
Hlnchman  v.  Stiles,  9  N.  J.  Eq.  861;  Mathews  v. 
Duryee,  3  Abb.  App.  Dec.  221,  4  Keyes,  535;  New 
York  L.  Ins.  CJo.  v.  Mayer.  19  Abb.  N.  C.  108;  Bly- 
•denburgh  v.  Northrop,  13  How.  Pr.  285. 

If  the  mortgage  was  given  previous  to  her  mar- 
riage, or  if  she  has  Joined  with  her  husband  in  the 
mortgage,  she  must  contribute  to  keep  down  the 
Interest  and  pay  off  the  mortgage.  For  in  such  a 
'Oase  she  is  only  entitled  to  dower  in  the  equity  of 
ademption,  subject  to  the  mortgage.  House  v. 
House,  10  Paige,  166, 2  N.  Y.  Leg.  Obs.  206;  Hawley 
V.  Bradford.  9  Paige,  201. 

The  doctrine  of  House  v.  House,  supm.  Is  reiter- 
-ated  and  approved  in  Moseley  v.  Marshall.  22  N.  Y 
202;  Leavenworth  v.  Oooney.  48  Barb.  STO. 

Where  the  mortgages  were  given  to  secure  pay- 
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ment  of  the  purchase  money  of  the  property,  in  re- 
lation to  that  portion  of  the  property  the  widow 
takes  her  dower  subject  to  the  mortgages;  she  must 
therefore  keep  down  one  third  of  the  interest  from 
the  time  of  her  husband^  death  until  the  mort- 
gages are  fully  paid.  House  v.  House,  2  N.  Y.  Leg. 
Obs.  206. 

Where  husband  and  wife  joined  in  a  mortgage  of 
the  husband*s  lands  to  secure  his  debts,  and  after- 
wards he  made  a  voluntary  assignment  for  the  ben- 
efit of  his  creditors,  a  large  amount  of  oersonai 
property  passing  by  the  assignment,  the  trustees 
were  not  bound  to  pay  off  the  mortgage  or  to  re- 
deem, and  the  wife  had  no  action  against  them  for 
the  proceeds  of  the*  sale  made  by  them  or  other- 
wise.   Oough  V.  Olift,  81  Ind.  875. 


SeleoM  of  dower  right ;  effect  of. 

The  wife*s  joining  with  her  husband  in  a  mort- 
gage of  his  lands  merely  operates  by  way  of  release 
or  extinguishment  of  her  future  claim  to  dower  as 
against  the  mortgagee  if  she  survives  her  hus- 
band, but  without  impairing  her  contingent  right 
of  dower  in  the  equity  of  redemption.  Tabele  v. 
TU)ele,  1  Johns.  Gh.  46;  Titus  v.  Nellson,  6  Johns. 

Ch.452. 

Her  release  attends  the  title  derived  from  the 
husband  and  concludes  ber  from  afterwards  claim- 
ing dower  in  the  premises  as  against  the  grantee  or 
mortgagee,  so  long  as  there  remains  a  subsisting 
title  or  interest  created  by  his  conveyance.  Sftn- 
f  Old  V.  BlUthorp.  95  N.  Y.  60. 

^  >  Dower  right  in  equiityof  redtmjMon. 

The  courts  of  New  York  and  of  the  States  gen- 
erally, early  in  this  century,  determined  that  the 
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the  equity  of  redemption;  that  the  claim  of  the 
judgment  creditor,  Lowe,  was  $1,77470,  and 
that  of  McClave  $1,730.89.  The  court  then 
hdd,  as  matter  of  law,  that  the  wife  was  only 
entitled  to  be  endowed  of  the  equity  of  redemp- 
tion, and  ordered  $278.95  to  be  distributed  to 
her. 

The  other  facts  necessary  to  a  decision  of  the 
case  will  be  found  in  the  opinion. 

Mr.  John  M,  Cook*  for  plaintiff  in  error: 

Our  claim  is  that  the  property  having  sold 
for  sufficient  to  pay  the  costs,  taxes  and  the 
mortgage  liens  of  the  Union  Deposit  Bank  and 
Joshua  Manley,  and  at  the  same  time  allow 
plaintiff  in  error  inchoate  right  of  dower  in  the 
entire  premises,  that  in  joining  with  her  hus- 
band in  the  execution  of  the  mortgages  for  his 
debts  she  only  released  her  right  of  dower  to 
the  mortgagees,  and  that  McCIaveorLowehas 
no  right  to  claim  or  obtain  any  advantage  by 
her  joining  with  her  husband  in  those  mort- 
gages. 

Kiing  v.  BaUentim,  40  Ohio  St.  891;  Black 
V.  Kuhlman,  80  Ohio  St  196;  KitstmiUer  v. 
Van  Rensselaer,  10  Ohio  St.  68;  linger  v.  Leiter, 
33  Ohio  St.  210;  McArthur  v.  Franklin,  16 
Ohio  St.  205,  206;  Ketchum  v.  8haw,  28  Ohio 
St.  508;  Baker  v.  Feters,  16  Ohio  St  596;  Jones, 
Mort.  §^  46,  666. 

It  may  be  claimed  that  the  doctrine  laid 
down  in  State  Bank  v.  Hintonj  21  Ohio  St. 
609,  is  in  conflict  with  this  claim,  and  so  it 
seems  to  be.  The  circumstances  of  that  case, 
however,  differ  materially  from  the  facts  of 


this  case.  State  Bank  v.  Hinton  cannot  be  har- 
monized  with  Black  ▼.  Kuhlman,  if  the  rule- 
laid  down  in  the  former  case  is  of  the  general 
application  claimed  for  it.  The  law  of  Ohio- 
is  becoming  more  liberal  as  to  the  rights  of 
married  women,  and  the  claim  of  plaintiff  in 
error  does  equal  justice  to  all  parlies. 

Messrs,  McClave  As  LewiSy  for  defendants 
in  error,  filed  no  brief. 

Bradbury*  J.,  delivered  the  opinion  of  the 
court: 

The  husband  of  plaintiff  in  error  is  still  liv-: 
ing,  and,  therefore,  when  his  lands  were  sold 
by  the  sheriff  and  the  proceeds  thereof  dis- 
tributed by  the  order  of  the  court  of  common 
pleas,  she  had  only  a  contingent  right  of  dower 
therein.  This  right,  the  court  found,  was  sold 
and  passed  to  the  purchaser  at  the  sheriff's  sale. 
To  this  finding  she  took  no  exception,  being 
apparently  satisfied  to  have  her  rights  deter- 
mined by  the  order  of  distribution. 

The  proceeds  of  the  sale  were  $17,600,  of 
which  113,668.87  was  consumed  in  paying  the 
taxes,  costs  and  mortgage  liens,  about  which ^ 
no  contention  arose;  there  then  remained  a 
balance  of  $3,980.68  to  be  distributed  between 
the  wife  and  the  two  judgment  creditors.  Of 
this  sum  she  claimed  $500  in  lieu  of  a  home- 
stead; on  this  claim  the  court  found  in  her  fa*^ 
vor  and  the  amount  was  paid  to  her.  The  de- 
fendant, McClave,  excepted  to  this  finding  and 
order  of  the  court,  but  did  not,  so  far  as  the 
record  discloses,  bring  the  question  to  the  at- 
tention of  the  circuit  court,  nor  has  he  pre- 


widow  was'  dowable  in  an  equity  of  redemption, 
the  equity  of  redemption  being:  a  legal  estate  and 
subject  to  levy  and  sale  under  execution.  Waters 
V.  Stewart,  1  Cainee,Oas.  47;  Titus  v.  Nelson,  5  Johns. 
Cb. .  462;  Hitchcock  v.  Harrington,  6  Johns.  Ch. 
290. 

-  The  wife  is  entitled  to  dower  in  the  equity  of  re- 
demptioD.  She  cannot  be  deprived  of  this  right 
except  by  her  own  act.  Bell  v.  New  York.  10  Paige, 
65;  Piatt  V.  Brick,  86  Hun,  127. 

The  right  to  redeem  is  not  governed  by  limita- 
tion of  two  years,  which  is  the  prescribed  bar  to 
proceedings  under  the  statute,  but  may  be  asserted 
at  any  time  while  the  mortgage  is  operative. 
WiJey  V.  Ewing,  47  Ala.  427. 

The  widow  may  pay  off  the  mortgage,  and  her 
right  then  is  perfect;  and  then  a  release  of  the 
equity  of  redemption,  even  if  valid  against  the 
mortgagor  and  his  heirs, would  be  inoperative  as  to 
her.   Van  Duyne  v.  Thayre,  14  Wend.  238. 

Although  the  widow  of  a  co-partner  Joined  her 
husband  in  the  mortgage  of  partnership  property, 
she  had  an  equitable  right  of  dower  in  a  moiety  of 
the  equity  of  redemption  and  balance  in  court. 
Smith  V.  Jackson,  2  Bdw.  Gh.  86;  Frost  v.  Peacock,  4 
Edw.Ch.686. 

The  courts  of  equity,  however,  extended  to  the 
widow  the  right  accorded  to  the  heir  to  have  the 
mortgage  incumbrance  paid  out  of  the  personal 
assets  so  far  as  they  were  sufficient  for  that  pur* 
pose.    Burnet  v.  Burnet,  18  Atl.  Bep.  876. 

Doctrine  Gf  tontriJbnaMm, 
If  either  the  heir  or  widow  pays  off  the  mortgage 
which  binds  her,  he  or  she  can  oiUl  upon  the  other 
to  contribute.  So  where  payment  is  made  by  the 
administrator  out  of  the  proceeds  of  sale  of  land, 
tt  is  in  effect  a  payment  by  the  heir,  and  an  equity 
results  to  him  to  have  the  widow  contribute.  I 
Scrtb.  Dow.  610;  2  Sorib.  Dow.  086;  Swaine  v.  Perine, 
5  Johns.  Ch.  482i 
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In  such  case  the  widow's  dower  is  limited  to  the 
surplus  on  sale  of  the  land  to  pay  the  debt.:  Thomp* 
son.  V.  Boyd,  21 JN.  J.  L.  68,  22  N.  J.  L.  648;  Hans* 
home  V.  Hartshome,  2  N.  J.  Eq.  848. 

Her  right  of  dower  is  subject  to  the  mortgage, 
and  if  the  heir  has  been  obliged  to  redeem  the 
land,  the  widow  ought  in  Justice  and  equity  to  con- 
tribute her  ratable  proportion  of  the  money  paid 
for  the  redemption.  Swaine  v.  Perlue,  6  Johns  th. 
481;  Everteon  v.  Tappen,  6  Johns.  Ch.  611. 

This  principle  was  adopted  m  Hinchman  v.  Stiles,. 
9  N.  J.  Eq.  464. 

The  rule  m  Ohio  is  to  the  oontrary.  There  the 
wife's  inchoate  right  of  dower  entitles  her  to  share 
in  the  entire  fund,  and  not  merely  in  the  equity  of 
redemption.  Eling  v.  Ballentlne,  40  Ohio  St.  80V 
as  followed  in  the  principal  case. 

Wile  as  surety  for  husband* 

It  is  the  settled  law  that  where  the  wife  pledges'- 
her  separate  estate,  or  the  reversionary  interest  in 
her  real  property,  for  the  debt  of  her  husband,  she 
is  entitled  to  the  ordinary  rights  and  privilegee  of 
a  surety.  Clancy,  flush,  and  W.  680;  Neimcewics  v. 
Gahn,8  Paige,  614, 11  Wend.  812. 

EtAate  of  widow  before  assignment  of  dower. 

Before  assignment  the  widow  has  no  estate 
in  the  lands  of  her  husband.  Her  right  is  a  mere 
chose  in  action  which  cannot  be  sold  upon  execu- 
tion at  law;  until  that  time  it  is  strictly  a  claim. 
Lawrence  v.  Miller,  2  N.Y.  246;  Lawrence  v.  Brown 
6  N.  Y.  804;  Wltthaus  v.  Schack,  7  Cent  Bep.  258, 
105  N. Y.  882;  Moore  v.  New  York,  8  N.  Y.  112;  GreenL 
Cruise,  Dig.  title,  Dower ^  chap.  8,  S  I,  tiote;  Gooch  v 
Atkins,  14  Mass.  878;  Wltthaus  v.  Schack,  7  Cent. 
Eep.'268,106N.Y.882. 

The  right  of  a  widow  is  a  mere  chose  in  action* 
Alkman  v.  Harsell,  08  N.  Y.  181;  Witthaus  v.  Schack,. 
mpra* 
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fleoted  the  matter  to  this  court  for  review.  He 
will  therefore  be  regarded  as  acquiescing  in  the 
action  of  the  court  below  respecting  it,  and  the 
question  will  not  be  further  noticed  here. 

The  only  ruling  of  the  courts  below  that  we 
are  asked  to  review,  is  that  which  limited  the 
right  of  the  wife  to  dower  in  the  proceeds  of 
the  equity  of  redemption.  As  the  fund  is  large 
enough  to  pay  in  full  Lowe's  claim,  notwiu- 
standmg  the  wife's  claim  may  be  allowed  to  its 
full  extent,  it  follows  that  he  is  not  interested 
in  the  question;  but  as  the  claim  of  the  wife,  to 
the  extent  it  may  be  allowed,  will  be  paid  out 
of  funds  that  would,  otherwise,  be  distributed 
to  HcOIave,  the  contention  is  confined  to  them. 

McClave  concedes  that  the  wife  is  entitled  to 
be  endowed  of  the  proceeds  of  the  equity  of 
redemption,  while  she  claims  the  right  to  be 
endowed  of  the  entire  proceeds  of  the  land,  to 
be  paid,  however,  out  of  the  proceeds  of  the 
equity  of  redemption.  He  contends  that  her 
release  of  dower  to  the  mortgagees  inures  to  his 
benefit;  that  it  was  an  absolute  release  of  that 
rieht  in  the  premises  to  the  extent  of  the  mort- 

§age  debt,  and  that  in  satisfying  the  mortgage 
ebts  out  of  the  proceeds,  her  interest  in  so 
much  of  the  fund  as  was  required  for  that  pur- 
pose should  be  applied  equally  with  that  of  her 
husband. 

Her  contention,  upon  the  other  hand,  is,  that 
her  contingent  interest  in  the  whole  premises 
was  pledged ,  together  with  the  whole  interest  of 
the  husband  therein  for  the  payment  of  his  debt; 
that  the  debt  being  his,  it  was  primariljr  charge- 
able upon  his  interest,  and  that  his  entire  inter- 


est in  the  thin^  pledged  should  be  applied  to  pay 
the  debt  before  resorting  to  her  interest  therein. 

This  precise  question  is  new  in  this  State, 
and  we  are  to  solve  it  by  applying  to  the  facta 
such  settled  legal  and  equitable  principles  as 
in  their  nature  are  applicable  and  pertinent 
thereto. 

If  the  contingent  right  of  a  wife  to  dower  in 
her  husband's  real  estate  is  recognized  by  the 
laws  of  the  State  as  property,  and  if  her  release 
of  it  by  joining  with  her  husband  in  a  mort- 
gage to  secure  his  debt  is  not  a  technical  bar, 
but,  instead,  only  inures  to  the  benefit  of  the 
mortg^^  and  his  privies,  we  perceive  no  prin 
dple  oilaw  or  public  policy  that  should  pre- 
vent a  court  of  equity  from  applying,  in  favor 
of  the  wife,  the  eqmtable  rule,  that  the  prop- 
erty of  the  debtor  shall  be  first  applied  to  the 
satisfaction  of  his  debt  before  resorting  to  that 
of  the  surety.  And  the  creditors  of  the  hus- 
band have  no  standing  in  a  court  of  equity,  ta 
prevent  the  application  of  this  equitable  rule;, 
they  have  no  claim  that  property,  which  as  be- 
tween husband  and  wife  belongs  to  the  wife, 
shall  be  taken,  without  her  consent^  and  applied 
to  pay  their  debts  against  the  husband.  Tho 
first  question,  thereiore,  to  be  determined,  la 
whether,  in  this  State,  the  contingent  right  of 
a  wife  to  dower  in  her  husband's  real  estate  is 
property,  having  a  substantial  and  ascertainable 
value. 

To  reconcile  all  the  cases,  even  in  Ohio,  oo 
the  subject  of  the  nature  of  the  wife's  contin- 
gent right  of  dower,  or  respecting  the  effect  of 
her  release  of  it  by  joining  with  her  husband 


Estimating  vaiue  of  dower  right. 

At  common  law  a  woman  was  dowable  of  the 
lands  aliened  by  her  husband  durin^r  marriage, 
aooording  to  tiielr  value  at  the  time  ot  the  as- 
signment,  less  the  value  of  improvements  placed 
thereon  by  the  purchaser,  or  direotly  consequent 
on  Buoh  improvements.  Powell  v.  Monson  &  B. 
MIg.  Ck).  8  Mason,  817;  Thornbum  v.  Dosoher,  22 
Fed.  Hep.  Sid. 

In  estimating  the  value  of  a  widow^s  dower  in 
land  aliened  by  the  husband  in  his  lifetime,  she 
ought  to  have  the  benefit  of  the  increase  in  value 
between  the  date  of  such  alienation  and  the  death 
of  the  husband  not  arising  from  improvements 
made  or  placed  thereon.  IS  Or.  Laws,  S  2864:  Thorn- 
bum  V.  Doscber,  supra. 

The  improvements  placed  upon  the  property  by 
the  defendants,  and  the  increased  yalue  caused 
thereby,  are  to  be  Included  or  excluded.  The  law 
in  force  at  the  time  of  the  alienation  by  the  hus- 
band determines  the  extent  of  the  widow^s  right. 
Young  V.  Woloott,  1  Iowa,  174;  Moore  v.  Kent,  87 
Iowa,  20;  Peiroe  v.  O^Brien,  29  Fed.  Rep.  406. 

Z'   Widowi*8  right  on  foreeUmare  of  mortgage. 

The  widows  inchoate  right  becomes  extinguished 
by  foreclosure  and  judicial  sale  to  the  extent  that 
the  proceeds  thereof  are  appropriated  to  the  satis- 
faction of  the  debt  and  costs.  State  Bank  v.  Hln- 
ton,  21  Ohio  St.  SIS. 

Where  the  wife  is  a  party  to  the  foreclosure,  and 
the  property  is  sold  during  the  husband's  life,  leav- 
ing a  surplus  after  payment  of  the  mortgage,  that 
surplus  is  personally  payable  to  the  husband  and 
the  wife  has  no  interest  in  it.  Black  v.  Kuhlman, 
80  Ohio  St.  206;  Matthews  v.  Duryee,  4  Keyes,  589; 
Newhall  v.  Lynn  Five  Cents  Sav.  Bank,  101  Mass. 
482. 

Where  there  are  surplus  moneys  in  court  arising 
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from  the  sale  of  the  mortgaged  premises,  she  is  en- 
titled, as  against  judgment  creditors,  to  have  one 
third  of  the  amount  invested  for  her  benefit,  and 
kept  invested  during  the  Joint  lives  of  herself  and 
her  husband,  and  during  her  own  life  in  case  of  her 
surviving  her  husband,  as  and  for  her  dower  in 
such  surplus  moneys.    Dentonf  v«  Nanny,  8  Barb. 

Doweress  should  he  a  party  to  the  foredoaure, 

A  doweress  is  not  caUed  upon  to  redeem;  nor 
I  does  she  lose  her  right  to  do  so;  nor  is  she  bound  to 
attend  to  her  Interests  in  a  surplus  arising  at  a  sale 
of  which  she  is  not  presumed  to  have  had  notice, 
BO  as  to  protect  herself.  Mills  v.  Van  Voorhis,  28 
Barb.  186;  Swaine  v.  Ferine,  5  Johns.  Ch.  482. 

The  widow— the  mortgagor— should  be  a  party  to 
the  foreclosure,  to  give  her  the  opportunity  of  re- 
deeming; and  if  she  did  not  elect  to  exercise  that 
privilege,  she  should  have  been  a  party  to  protect 
her  interest  in  the  surplus.  Bell  v.  New  York,  10 
Paige,  56;  Swaine  r.  Ferine,  mpra;  Foster  v.  Hick* 
ox,  88  Wis.  4U. 

C08t8  of  suit. 

Costs  incurred  in  resisting  her  right,  or  in  Ittf^- 
gating  the  claims  of  other  parties,  will  not  be  con- 
sidered in  estimating  her  dowable  interest.  State- 
Bank  V.  Hinton,  21  Ohio  St.  515;  Rands  v.  Kendall, 
16  Ohio,  671;  Taylor  v.  Fowler,  18  Ohio,  567. 

If  the  husband  dies  after  sale  in  foreclosure,  and 
after  confirmation  of  the  report  of  such  sale,  she-, 
will  not  be  entitled  to  any  amount  byway  of  dower 
out  of  any  balance  of  the  avails  of  the  sale.  Frost 
V.  Peacock,  4Edw.  Ch.  696. 

As  between  the  widow  and  creditors  of  the  deoe-^ 
dent,  she  is  not  subjected  to  any  portion  of  theoosta 
of  administering  a  fund  in  which  she  has  a  dower 
right.    Church  v.  Church,  3  Sandf.  Ch.  488. 
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ill  a  ooDveyance  of  the  real  estate  to  wliich  it 
attaches,  v^ould  be  impossible.  Id  the  cases 
upoD  the  subject  in  this,  or  in  other  States,  or 
in  England,  almost  eveiy  shade  of  opinion  can 
be  found.  Nowhere  is  this  wide  divergence  of 
judicial  opinion  more  clearly  set  forth  than  in 
the  dissenting  opinion  of  Judge  Johnson,  in 
Black  V.  Kuhman,  80  Ohio  St.  196,  where  that 
able  judge  reviews  the  cases  in  support  of  the 
older  and  more  technical  rules  on  the  subject. 
The  court,  however,  took  the  more  liberal, 
and,  as  we  think,  the  more  reasonable,  view  of 
the  question.  And  there  seems  to  be  clearly 
discernable  in  the  Ohio  cases  a  growing  ten- 
dency to  disregard  the  older  and  more  techni- 
cal rules  of  the  earlier  cases;  and  this  is  espec- 
ially true  of  the  later  cases  in  this  State. 

It  is  an  incontestable  fact  that,  in  the  estima- 
tion of  the  business  world,  the  contingent  right 
of  the  wife,  during  the  husband's  life,  to  dower 
in  his  real  estate,  at  his  death,  has  a  positive 
and  substantial  value,  and  no  acuteness  of  artir 
fidal  reasoning,  founded  on  technical  rules  of 
law,  can  persuade  a  prospective  purchaser  to 
the  contrary. 

This  practical  view  of  the  matter  has  been 
adopted  by  the  later  Ohio  cases.  Ketdium  v. 
Shaw,  28  Ohio  St.  508;  Blaek  v.  Kuhlman,  80 
Ohio  St.  196;  Unger  v.  Leiter,  82  Ohio  St.  210; 
KHng  v.  Ballentine,  40  Ohio  St.  891. 

ln.Bl€^  y/KulUman,  supra,  the  court  held, 
not  only  that  her  contingent  right  of  dower 
was  valuable,  but  that,  during  &r  husband's 
life,  its  value  could  be  ascertained  with  reason- 
Able  certainty  under  tables  of  mortality,  *' based 
•on  wide  and lon^  observations."  Ana  further- 
more, that  its  value  should  be  thus  ascertained, 
:a8  against  mortgagees,  in  whose  mortgages  she 
had  not  joined,  and  paid  to  a  subsequent  mort- 
gagee to  whom,  by  joining  with  her  husband, 
she  had  subsequently  released  it. 

In  Vnfer  v.  Leiter,  supra,  the  court  found 
^e  contmgent  right  of  the  wife  to  dower  to  be 
valuable,  and  that  value  capable  of  ascertain- 
ment "by  reference  to  tables  of  recognized  au- 
thority on  that  subject,  in  connection  with  the 
.8tat»of  health  and  constitutional  vigor  of  the 
wife  and  her  husband." 

In  addition  to  these  cases  we  have  statutory 
reco^ition  of  the  property  of  the  wife  in  her 
contingent  right  of  dower 'in  the  real  estate  of 
her  husband  durmg  his  life.  Ohio  Laws,  vol. 
82jp.  14. 

Tnis  statute  directs  the  probate  court  to  as- 
-certain  the  value  of  the  wife's  contingent  dow- 
ser in  thereal  estate  of  an  insolvent  debtor,  and 
directs  the  same  to  be  paid  to  her.  Thus,  we 
have  the  legislature,  as  well  as  the  courts  of 
the  State  recognizing  this  right  as  tangible 
property  capable  of  being  ascertained,  and  in  a 
proper  case  given  to  her  or  to  her  releasee. 

What,  then,  is  the  effect  of  her  release  of 
this  right  by  joining  with  her  husband  in  a 
mortgage  to  secure  his  debt?  Does  it  inure  to 
the  benefit  of  other  persons  who  are  strangers 
to  the  deed,  or  is  its  operation  restricted  to  the 
grantee  and  his  privies?  The  latter  view  we 
think  the  more  reasonable;  it  accords  more 
nearly  with  the  probable  intention  of  the  par- 
ties to  the  instrument;  there  is  no  ground  to 
•assert  that  the  mortgagee  was  contracting  for 
the  benefit  of  anyone  but  himself;  there  is 
nothing  in  the  nature  of  the  transaction  from 
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which  it  can  be  inferred  that  a  wife,  by  joining 
with  her  husband  in  a  mortgage  of  his  lands  to 
secure  his  debt,  intends  more  than  to  pledge  her 
contingent  right  of  dower  for  that  particular 
debt;  nor  is  there,  in  the  terms  of  the  instrument' 
itsel f ,  any  language  importing  such  intent.  If, 
therefore,  the  instrument  has  anv  such  effect, 
it  is  the  result  of  some  technical  rule  of  law 
giving  to  the  deed  of  the  parties  in  this  respect 
an  operation  never,  so  far  as  can  be  gathered 
from  the  words  of  the  parties,  wittun  their 
contemplation.  Whatever  the  state  of  the  law 
may  be  elsewhere,  we  think  no  such  technical 
rule  now  prevails  in  Ohio;  some  of  the  earlier 
cases  seem  to  give  it  support,  but  the  tendency 
of  the  later  cases  is  to  limit  the  operation  of 
the  release  to  the  mortgagee  and  his  privies. 

In  Ketchum  v.  Shato,  2»  Ohio  St  603,  a  case 
involving  the  right  of  a  wife  to  dower,  we  find 
this  language  used  by  Judge  Wright  (page 
506):  "She  joined  in  'the  conveyance  of  the 
land,  releasing  her  dower,  not  absolutely,  but 
only  so  far  forth'as  it  was  necessary  to  pay  the 
mortage  debt.  '  Tliat  done,  everything  else 
remains  to  her." 

In  KiUtmiOerv,  Van  Rensselaer,  10  Ohio  St. 
68,  it  appeared  that  after  the  recovery^  of  a 
judgment  against  the  husband,  he  sold  his  real 
estate  to  a  ibird  person,  the  wife  joining  in  the 
deed  by  a  release  of  dower.  Afterwards  the 
land  was  sold  under  an  execution  issued  on 
the  judgment,  whereupon  the  purchaser 
ejected  the  grantee  under  the  deed  of  the  hus- 
band and  wife.  The  husband  Uien  died  and 
the  wife  brought  suit  for  dower  against  the 

Surchaser  at  the  judicial  sale.  He  sought  to 
efeat  her  claim  for  dower  by  setting  up  her 
release  to  the  grantee  of  the  husband;  but  the 
court  held  that  the  release  did  not  inure  to  his 
benefit.  On  page  64  this  language  is  found: 
''He  cannot  make  the  release  avaimble  to  him 
as  a  grant,  for  he  was  not  a  party  to  thegrant^ 
nor  ji  he  in  privity  with  the  grantees.  The  re- 
lease cannot  operate  in  behalf  of  the  defend- 
ant below,  by  way  of  estoppel;  for,  'a  stranger 
cannot  be  bound  by,  nor  take  advantage  of,  an 
estoppel.' " 

Here  the  wife  had  released  her  right  of  dower 
to  the  grantee  of  her  husband,  absolutely;  no 
right  of  redemption  reserved  as  in  a  mortgage, 
vet  the  court  holds  that  the  release  is  wboTly 
inoperative  except  in  favor  of  the  ^ntee. 
Cases  can  be  found  in  Ohio  that  conflict  with 
this  view;  but  this  irreconcilable  conflict  leaves 
us  to  adopt  that  view  which  accords  most  near- 
ly with  that  presumed  intention  of  the  parties, 
which  arises  from  the  nature  of  the  transaction 
and  a  rational  construction  of  the  language 
they  have  used. 

It  being  established  that  the  contingent  right 
of  the  wife  to  dower  in  her  husband's  real  es- 
tate is  property,  the  value  of  which  can  be  as- 
certained bv  the  aid  of  fixed  principles,  and 
that  her  release  of  it  by  joining  with  herhua- 
band  in  a  mortgage,  to  secure  hiidebt  does  not, 
by  reason  of  any  technical  rule  of  law,  inure 
to  the  benefit  of  a  stranger  to  the  instrument, 
either  by  way  of  grant  or  estoppel,  it  remains 
for  the  court  to  determine  to  what  extent  equi- 
ty will  protect  this  right,  after  the  real  estate 
has  been  converted  into  money  and  the  fund  is 
before  the  court  for  distribution.  The  un- 
doubted rule  is  that,  so  long  as  the  real  estate 


1889. 


Baktlett  v.  Patton. 


628 


femains  in  the  husband  or  his  grantee,  equity 
will  not  interfere  in  her  favor  during^  the  life  of 
the  husband,  but  that  she  must  await  her  hus- 
band's death,  when  her  inchoate  right  will  be- 
come consummate.  When,  however,  the  estate 
has  been  sold  at  a  judicial  sale,  free  from  her 
contingent  right  of  dower,  whatever  right  she 
may  have  is  in  the  proceeds  of  the  sale,  and 
must  be  enforced,  if  at  all,  by  a  distribution  of 
the  fund. 

If  the  plaintiff  in  error  had  been  seised  of  a 
separate  estate,  and  it  had  been  pledged,  to- 
gether with  the  husband's  property,  for  the 
payment  of  his  debt,  there  can  be  no  doubt 
that  his  property  would  be  primarily  liable  for 
its  payment.  As  between  each  other  he  would 
be  the  principal  and  she  his  surety.  We  think 
the  same  pnnciple  should  be  applied  to  her 
contingent  right  of  dower.  It  is  property;  its 
value  can  be  ascertained.  More  than  this,  it  is 
a  favorite  of  the  law.  See  authorities  collected 
in  5  American  and  English  Encyclopedia  of 
Law,  p.  886,  note. 

It  is  a  provision  for  her  support,  and  when 
«he  pledges  it  for  her  husband's  debt,  bv  Join- 
ing m  a  mortgage  with  him.  the  most  obvibus 
gnnciples  of  natural  iustice  require  that  this 
enevolent  provision  of  the  law  should  not  be 
touched  until  the  husband's  interest  has  been 
lirst  exhausted.  She  is  a  purchaser.  The  in- 
ception of  her  right  was  earlier  than  that  of  the 
'Creditor»;  it  began  with  the  marriage  and  seisin 
of  the  husband;  theirs  b^an  when  the  debt  was 
<»ntracted,  but  only  became  a  lien  from  the  re- 
-covery  of  the  Judgment  af^ainst  the  husband. 
This  favorite  of  the  law  is  entitled  to  protec- 
tion equal  to  that  accorded  to  her  other  prop- 
•erty. 

We  are  aware  that  this  question  has  been  de- 
•cided  differently  in  manv  of  the  States,  but  by 
•courts  holding  views  of  the  nature  of  contin- 
gent dower,  and  of  the  effect  of  the  wife's 
release  thereof,  widely  different  from  those 
adopted  in  this  State  in  relation  thereto,  and  the 
decisions  are  therefore  of  little  or  no  weight 
here. 

One  Ohio  case.  Stale  Bank  v.  Hinton,  21 
Ohio  St.  609,  is  not  in  harmony  with  our  view, 
but  the  able  judge  who  wrote  the  opinion  in 
that  case  rested  the  dedsion  respecting  this 
point  upon  the  authority  of  two  New  York 
^ases,  Hawley  v.  Bracfford,  9  Paige,  200,  and 


BdX  V.  Neiu>  York,  10  Paige,  49,  and  entered 
upon  no  discussion  of  the  principles  necessarily 
involved  therein. 

The  conclusions  reached  by  the  court  in  these 
two  cases  in  Paige  were  legitimately  drawn 
from  the  doctrine  which  obta&is  in  New  York 
respecting  the  nature  of  the  contingent  right  of 
the  wife  to  dower,  and  the  effect  of  a  release  of 
it  by  her,  by  joining  with  her  husband  in  deed 
or  mortgage;  but  they  by  no  means  follow  from 
the  rules  laid  down  in  the  Ohio  cases  on  the 
same  subject,  and  therefore  those  cases  cannot 
be  regarded  as  of  sufficient  authority  to  prevent 
our  deducing  from  the  Ohio  cases  such  results 
as  intimately  follow  from  them. 

Wnether  &ate  Bank  v.  Hinton,  »upra,  rest- 
ing as  it  does  upon  those  cases  in  Paige,  has  be- 
come a  rule  of  property  in  this  State,  which  we 
would  deem  ourselves  bound  to  follow  in  cases 
coming  within  its  exact  terms,  we  need  not  stop 
now  to  inquire. 

The  more  recent  case  of  Kling  v.  Ballentiney 
sypra,  is  in  accord  with  our  decision  here.  In 
that  case  the  contest  was  t)etween  the  widow 
and  certain  devisees,  who  were  daughters  of 
the  husband.  The  widow  had,  during  her  hus- 
band's life,  joined  with  him  in  a  mortgage  of 
his  land  to  secure  his  debt,  and  the  court  neld 
that,  as  against  the  husband's  devisees,  who 
were  his  daughters,  the  widow  was  entitled  to 
dower  in  the  whole  of  the  lands,  to  be  paid  out 
of  the  surplus  after  the  mortgage  debt  had  been 
paid,  thus  exhausting  the  husband's  interest 
before  resorting  to  the  wife^s  dower.  In  that 
case  the  devisees  were  entitled  to  all  the  inter- 
est of  the  husband,  their  devisor,  as  in  the  case 
at  bar  the  judgment  creditors  were  entitled  to 
all  the  interest  of  their  debtor  in  the  fund;  and 
the  principles  that  underlie  and  justify  the 
holding  of  the  court  in  that  case  are  the  same 
which  we  apply  to  the  case  before  us;  they  are, 
that  the  contingent  interest  of  the  wife  to  dow- 
er in  her  husband's  real  estate  is  valuable,  and 
that  her  release  of  it  by  joining  with  him  in  a 
mortgage  to  secure  his  debt  is  not  a  technical 
bar,  and  inures  only  to  the  mortgagee  land 
those  claiming  under  him. 

ItfolUnos,  Sierefore,  thai  the  Judgment  of  the 
Circuit  Court  and  t/tat  of  the  Court  of  Common 
Fleas  should  be  modified  so  as  to  give  the  plaintiff 
in  error  the  value  of  her  contingent  right  of  dow- 
er in  the  entire  fund. 
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*1.  Where  chattels  are  fl^Tenb J*  will  to 
a  person  fbr  his  lif&»  without  any  limitation 

*Head  notes  by  Bbaknon,  J. 


over  in  remainder,  the  legatee  for  life  has  not  ab- 
solute property  in  such  chattels,  but  his  estate  is 
accountable  to  the  estate  of  the  testator  for  such 
chattels  as  the  legatee,  in  his  lifetime,  sold  and 
converted  to  his  use,  or  his  administrator,  after 
his  death,  sold  and  converted  to  the  use  of  such 
legatee^s  estate;  but  such  is  not  the  case  with  such 
chattels  as  are  consumed  in  their  use  (qua  in  wu 
eonemnuniuru  in  which  the  legatee  for  Ufe  lias  an 
absolute  property. 


IfoiB.— Jurorv  eonnot  inpeatik  theitr  own  verdict. 
It  is  a  rule  of  general  application,  with  few  ex- 
ceptions, that  a  verdict  cannot  be  impeached  by 
testimony  of  jurors  who  rendered  it.    Ward  v. 

5  L.  R.  A. 


Blackwood,  48  Ark.  806 ;  Pleasants  v.  Heard,  15  Ark. 
406;  Boyee  v.  Calif oroia  Stage  Go.  25  Gal.  405;  Pol- 
hemuB  V.  Heimaii,  60  Cal.  488;  People  v.  Gray,  61 
Cal.  164 ;  Amsby  v.  Dickhouse,  4  Cal.  108;  Castro  v. 
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8.  In  order  to  vest  in  such  lemtee  an 
ftbsolnte  property  in  such  chattels  as  are 
consumed  In  their  use,  they  must  be  given  as  a 
specific,  not  as  a.general,  legacy,  and  not  as  a  part 
of  the  residuum. 


8«  There  may  be  a  legacy  g^ven  by  im- 

glicationv  but  to  raise  such  implication  it  must 
»  necessary  to  do  so  in  order  to  catry  outa  man- 
fest  and  plain  intent  of  the  testator  which  would 
fail  unless  such  implication  be  allowed.  Points 
«,  7, 8, 12, 13  and  U  of  the  syllabus  In  Qraham  v. 
Qrdham^  23  W,  Va.  8B,  reafllrmed. 

4.  A  docoment  not  porportlng  to  be  a 
copy  or  abetract  from  the  assessor's  personal- 
property  list,  but  merely  a  certificate  of  a  clerk 
of  a  county  court  of  the  assessment  or  non-as- 
sessment of  a  person  or  his  property  in  such  book, 
is  not  admissible  in  evidence. 

5*  In  a  salt  by  the  personal  representa- 
.tlve  of  the  testator  to  recover  for  chattels  con- 
Verted  as  above  supposed,  such  personal-property 
book  Itself  would  not  be  admissible  to  show  the 
value  of  the  personal  estate  of  the  testator  or  the 
legatee  for  life. 

6.   It  is  not  error  to  ezdnde  evidence 

which  would  not  have  benefited  the  party  offer- 
ing it. 

7*  Where  evidence  is  improperly  r^ 
Jectedf  and  such  evidence  tends  to  prove  an 
Item  wUch  may  or  may  not  have  been  taken  into 
account  by  the  Jury  in  fizmg  the  amount  in  their 
verdict,  and  it  is  manifest  and  plain  that  outside 
of  such  item,  under  the  evidence,  there  was 
ground  for  finding  a  verdict  for  at  least  the 
amount  found  by  the  Jury,  and  a  new  trial  is  re- 
fused by  the  court  below,  this  court  will  not  for 
that  cause  reverse  the  Judgment. 

8.  A  declaration  made  by  a  stran^r» 

since  deceased,  to  the  controversy,  and  against  his 
pecuniary  intearest,  may  be  admitted  as  evidence 
to  show  the  existence  of  a  fact  relevant  in  such 


controversy  as  an  exception  to  the  rule  exdud* 
Ingr  hearsay. 

9*  Realllrmini^  point  1  in  Probst  v.  Braeun" 
2ie^24W.Ya.  8SS,  it  is  settled  in  this  State,  as  a 
general  rale,  with  but  few,  if  any,  exceptions* 
that  the  testimony  of  Jurors  will  not  be  recelved^ 
to  Impeach  their  verdict. 

(September  14, 1880.) 

ERROR  to.  review  a  Judgment  ot  the  Circuit 
Ck>urt  of  Harrison  County.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  J,  J*  Davis  for  plaintiff  in  error. 

Mr,  John  Bassel*  for  defendant  in  error:. 

Where  real  and  personal  property  are  con- 
veyed by  the  same  lan^a^,  the  presumption- 
is  that  the  same  estate  is  intended  to  be  givea 
in  each. 

MarrUon  v.  Semple,  6  Binn.  98;  Jchn^on  v 
Johnson^  1  Munf .  549. 

An  heir  can  only  be  disinherited  by  ezpresa 
devise  or  by  necessary  implication. 

Rupp  V.  Eberly,  79  Pa.  141;  CowUsy,  CowUSy 
53  Pa.  175. 

Where  the  meaning  of  a  will  is  doubtful,  the 
rule  of  equality  among  children  will  be  taken 
as  a  guide  to  interpretation. 

Mcdone  v.  Dcbbinti,  28  Pa.  296;  Wd)ei^9App. 
17  Pa.  479. 

Farming  stock  and  implements  of  husband- 
ly are  not  things  gum  ipw  U9u  eonsumuntur; 
the  life  tenant  is  bound  to  keep  them  up  to  the 
condition  and  manner  in  which  he  received 
them. 

1  Wms.  Ezra.  176. 

Brannon,  J,,  delivered  the  'opinion  of  the 
court: 
Jedediah  W.  Bartlett,  administrator  c  t,  a. 


Gill,  6  Gal.  40;  Haifirht  v.  Turner,  81  Oonn.  56B; 
Meade  v.  Smith,  16  Conn.  846 ;  State  v.  Freeman,  6 
Conn.  348 ;  McCombs  v.  Ghandier,  6  Harr.  (Del.)  423 ; 
Ladd  V.  Wilson  (D.  G.)  1  Cranoh«  G.  G.  306;  Bishop 
V.  State,  9  Ga.  m:  Glarlc  v.  Garter,  12  Gku  500; 
Mercer  v.  State,  17  Ga.  146 ;  Goleman  v.  State,  28  Ga. 
78 ;  Brown  v.  State,  Jd.  199;  Rutland  v.  Hatbom,  36 
6a.  880;  O'Barr  v.  Alexander.  37  Ga.  196;  State  v. 
Doon,  B.  M.  Charlt  (Ga.)l;  Goleman  v.  Slade,  75 
Ga.  61;  Jacobs  v.  Dooley,  1  Idaho,  41;  Martin  v. 
Ehrenfels,  24  lU.  187;  Allison  v.  People,  45  HI.  87 ; 
Beins  V.  People,  80  IlL  256 ;  Bennett  v.  State,  8  Ind. 
167 ;  Gonner  v.  Winton,  8  Ind.  316;  Bunn  v.  Hall,  8 
Blaokf.  and.)  32;  Elliott  v.  Mills,  10  Ind.  888;  Sin- 
clair v.  Rouah,  14  Ind.  450;  Hughes  v.  Listner,  28 
Ind.  386;  Haun  v.  Wilson,  28  Ind.  296;  Taylor  v. 
Gamett,  9  West.  Bep.  57, 110  Ind.  287 :  Wright  v.  HI. 
ft  M.  Teleg.  Go.  90  Iowa,  210;  Gook  v.  Sypher,  8 
Iowa,  484;  State  v.  Douglass,  7  Iowa,  418;  Abel  v. 
Kennedy,  3  G.  Greene  (Iowa),  47 ;  Steele  v.  Logan,  8 
A.  K.  Marsh.  (Ky*)  8M ;  Heath  v.  Gonway,  1  Bibb 
(Ky.)  806;  Johnson  v.  Davenport^  8  J.  J.  Marsh. 
<Ky.)  390 ;  Gain  v.  Gain,  1  R  Mon.  (Ky.)  218 ;  Taylor 
V.  Giger,  Hard.  (Ky.)  586 ;  State  v.  Galdwell,  8  La. 
Ann.  485;  Jeter  v.  Heard,  12  La.  Ann.  3;  State  v. 
Mlilican,  15  La.  Ann.  597 ;  Duhon  v.  Landry,  Id,  591 ; 
State  V.  Bird,  88  La.  Ann.  497;  Gom.  v.  Drew,  4 
Mass.  801 ;  Hannum  v.  Belohertown,  19  Pick.  dU ; 
Murdook  v.  Sumner,  22  Pick.  166;  Gook  v.  C^stner, 
9  Gush.  286;  FolBom  v.  Manchester,  11  Gush.  834; 
Boston  &  W.  B.  Go.  v.  Dana,  1  Gray,  88 ;  Ghadboum 
V.  Franklin,  6  Gray,  812;  Bridge  v.  Eggleston,  14 
Maes.  248;  Gom.  v.  White,  6  New  Bng.  Bep.  832, 147 
Mass.  76;  Woodward  v.  Leavltt,  107  Mass.  468; 
Knowlton  v,  McHahon,  18  Minn.  886;  Pratte  v. 
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Goffman,  88  Mo.  71 ;  Sawyer  v.  Hannibal  &  St.  J.  B. 
Go.  87  Mo.  240;  State  v.  Goupenhaver,  89  Mo.  430; 
State  V.  Bush,  14  West  Bep.  494, 95  Mo.  199 ;  Gattell 
V.  Dispatch  Pub.  Go.  8  West.  Rep.  848, 88  Mo.  366; 
State  V.  Gooper,  85  Mo.  266;  State  v.  Dunn,  80  Mo. 
681 ;  State  v.  Fox,  79  Mo.  100 ;  State  v.  Grutchley,  19 
Nev.  868 ;  Folsom  v.  Brawn,  26  N.  H.  114;  Leighton 
V.  Sargent,  81 N.  H.  119 ;  Walker  v.  Kennison,  34  N. 
H.  257 ;  Clark  v.  Manchester,  6  New  Eng.  Bep.  898, 64 
N.  H.  471 ;  Smith  v.  Smith,  60  N.  H.  216;  Dodge  v. 
Garroll,  60  N.  H.  9»\  Griffin  v.  Auburn,  50  N.  H. 
287;  Schank  v.  Stevenson,  2  N.  J.  L.  887;  Glark  v. 
Bead,6N.J.L.486;  Den  v.  McAllister,  7  N.J.  L.  46; 
Bandall  v.  Grover,  1  N.  J.  L.  151;  Brewster  v. 
Thompson,  Id.  82;  Jessup  v.  Gook,  6  N.  J.  L.  484; 
Harrison  v.  Bowan,  4  Wash.  G.  G.  88;  Dana  v. 
Tucker,  4  Johns.  487;  People  v.  Golumbia  Gommon 
Pleas,  1  Wend.  297;  Glum  v.  Smith,  6  Hill,  500; 
Green  v.  Bliss,  12  How.  Pr.  428;  Brownell  v. 
McBwen,  5  Denlo,  867 ;  People  v.  Gamal,  1  Park.  Gr. 
Cbs.  256;  People  v.  Wilson,  8  Abb.  Pr.  137;  Lafoon 
V.  Shearin,  96  N.  a  901 ;  Suttrel  v.  Dry,  1  Murph.  (N. 
0.)  94;  Gline  v.  Broy,  1  Or.  89 ;  Willing  v.  Swasey,  1 
Browne  (Pa.)  128;  Gluggage  v.  Swan,  4  Bhin.  160; 
White  V.  White,  6  Bawle,  61;  Tucker  v.  South 
Kingstown,  6  B.  1. 568 ;  Watson  v.  South  Kingstown^ 
Id.  562;  State  v.  Tindall,  10  Bioh.  L.  212;  Price  v. 
MoUvain,  2  Treadw.  Gonst.  Bep.  (S.  a)  503 ;  Smith  v. 
Gulbertson,  9  Bich.  L.  166:  Beaves  v.  Moody«  15 
Bioh.  L.  312 ;  Stone  v.  State,  4  Humph.  27 ;  Saunden 
V.  Fuller,  4  Humph.  516 ;  Norris  v.  State,  8  Humph. 
888;  Mason  v.BusBell,l  Tex.  721;  Bums  v.  Paine,  a 
Tex.  160 ;  Boetge  v.  Landa,  22  Tex.  105;  Thomas  v. 
Zushlag.  25  Tex.  Supp.  226;  Bobbins  v.  Windover,  9 
Tyler  (Vt.),  11 ;  Sheldon  v.  Perkins,  87  Vt.  660;  Price 
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•of  John  Ryan,  brought  assumpsit  in  the  Cir- 
•^uit  Court  of  Harrison  County  against  John 
Patton,  executor  of  Sarah  Ryan,  to  recover  the 
Talue  of  certain  personal  property  which  John 
Ryan  had  l)equeathed  for  life  to  his  widow, 
Sarah  Ryan,  and  which  had  been  in  part  sold 
and  converted  by  her  to  her  own  use  and  in 
gpart  sold  by  her  executor  as  part  of  her  estate. 
The  case  was  tried  by  a  jury  on  the  issue  raised 
by  the  general  issue,  a  verdict  rendered  in  fav- 
or of  plaintiff  for  $477.50,  and  the  coujrt,  over- 
ruling a  motion  for  a  new  trial,  entered  judg- 
ment on  the  verdict;  and  John  Patton,  execu- 
tor, sued  out  the  writ  of  error  now  in  hand. 
Other  ruling  upon  the  trial  will  appear  in  this 
opi  nion .  The  main  poin  t  of  controversy  in  this 
case  is  whether,  under  the  will  of  John  Rvan, 
Sarah  Ryan  took  an  absolute  or  only  a  life  es- 
tate in  the  personalty  therein  bequeathed. 
Plaintiff,  contending  that  sbe  took  only  a  life 
^estate,  after  her  death  sued  her  estate  to  re- 
cover the  value  of  the  personalty  which  she  in 
her  lifetime,  or  her  executor  after  her  death, 
sold;  and  the  defendant  contends  that  her  es- 
tate is  not  liable,  because  she  took  under  said 
^ill  an  absolute  estate. 

The  will  says:  **8&ymd,  I  bequeath  to  my 
loving  wife  all  my  land  or  farm  which  I  now 
live  on,  and  all  mv  personal  property  and 
money  and  bonds  and  household  and  cich'in  fur- 
niture and  farming  utensils,  as  long  as  she 
livs.  I  desire  at  the  death  of  my  wife,  Sarah, 
that  my  farm  which  I  now  live  on  shal  be  sold, 
and  one  half  the  money  be  devided  equally  be- 
tween the  heirs  of  my  daughter  Olive  Bartlett, 
deceased,  and  the  other  to  be  divided  equally 
between  the  heirs  of  my  daughter  Hannah 
Bartlett,  deceased.  I  leave  my  wife  my  ex- 
ecutor to  live  out  my  bequeath. 


Originally  we  know  that  by  our  law  there 
could  be  no  limitation  over  of  a  chattel,  but  that 
a  gift  carried  the  absolute  interest.  Tlien  a  dis- 
tinction was  taken  between  the  use  and  the 
!)roperty.  Th3  use  might  be  given  to  one  for 
ife  and  the  property  afterwards  to  another. 

In  BandaU  v.  Rnmll,  8  Meriv.  195,  ^> 
William  Grant,  after  adverting  to  the  former 
rule,  says:  "A  gift  for  life  of  a  chattel  is  now 
construed  to  be  a  fift  of  the  usufruct  only;  but 
when  the  use  and  the  property  can  have  no 
separate  existence  it  should  seem  that  the  old 
rule  must  still  prevail,  and  that  in  such  a  case 
a  limitation  over  after  a  life  interest  must  be 
held  to  be  ineffectual."  He  conceived  that  a 
gift  for  life  of  things  gum  ipso  asu  eonaumun- 
tur  was  a  gift  of  the  property,  and  that  there 
could  not  be  a  limitation  over  after  a  life  inter- 
est in  such  articles.  2  Rob.  Pr.  (Old)  97;  2  Bl. 
Com.  898;  2  Lomax,  Exrs.  69. 

Now,  there  is  no  question  but  a  life  estate  to 
one  with  remainder  to  another  in  personalty 
may  be  given,  as  recognized  in  an  inn  nit  e  num- 
ber of  cases.  Bouaer  v.  Ruffner,  18  W.  Va. 
258,  and  cases  cited;  Frazer  v.  BeiiU,  llGratt. 
9;  Chisholm  v.  StarJce^  8  Call,  25,  and  cases  be- 
low. 

In  Madden  v.  Madden,  2  Leij^h,  877,  it  was 
held  that  under  the  will  the  wife  took  an  es- 
tate for  life  in  such  of  the  movables  as  were 
capable  of  being  used  and  returned  in  kind, 
and  a  guare  was  left  whether  the  wife  or  her 
estate  was  accountable  to  the  legatees  in  re- 
mainder for  such  of  the  movables  as  were  con- 
sumable in  their  use,  such  as  grain  or  money  or 
debts. 

In  Dunbar  v.  Woodcock,  10  Leigh,  628,  a  will 
gave  the  residuum  of  the  estate,  real  and  per- 
sonal, to  testator's  wife  for  life,  and  after  her 


▼.  Warren,  1  Hen.  &  M.  (Va.)  886 ;  Ckxjhran  v.  Street, 
1  Wash.  (V a.)  81 :  Bull  v.  Oom.  14  Oratt  613 ;  Bdmjs- 
ton  V.  ChuTlson,  18  WJs.  604. 

This  rule  applies  to  grand  Jorors.  Com.  v. 
fikeggs,  8  Bush  (Ky.)  19. 

So  a  verdict  on  a  criminal  case  cannot  be  im- 
peached by  the  affidavit  of  a  juror.  People  v.  Wy- 
man,  15  Cal.  70;  McCray  v.  Stewart,  16  Ind.  877; 
Butt  V.  Tuthlll,  10  Iowa,  686 ;  Stewart  v.  Burlington 
A  M.  B.  B.  Go.  11  Iowa,  62 ;  State  v.  Acoola,  11  Iowa, 
846;  People  v.  Baker,  1  GaL  408;  Ward  v.  State,  8 
Blaokf .  (Ind.)  lOL 

A  new  trial  will  not  be  granted  on  the  affidavits 
of  jurors  except  in  special  circumstances.  little  v. 
Blidwell,  21  Tex.  687;  Newton  v.  Booth,  18  Vt.  820. 

A  new  trial  will  not  be  granted  upon  the  affida- 
vits of  jurors  as  to  their  own  misconduct,  except  in 
a  case  of  a  chance  verdict.  Peoplci  v.  Hughes,  29 
Gal.  267 ;  Turner  v.  Tuolumne  Go.  Water  Go.  26  GaL 
897 ;  Boyce  v.  Galif  omia  Stage  Go.  Id.  460. 

Under  Iowa  Gode  they  cannot  be  compelled  to 
give  them  in  order  to  ^solose  whether  they  arrived 
at  the  damages  by  marking  and  striking  an  aver^ 
age.   Forshee  v.  Abrams,  2  Iowa,  671. 

Affidavits  made  several  days  after  the  verdict,  as 
to  their  understanding  the  charge,  will  not  be  re- 
ceived upon  a  motion  for  new  trlaL  Handy  v. 
Providence  Mnt  F.  Ins.  Go.  1  B.  1. 40a 

It  is  not  aUowable  to  prove  by  the  jurors  their 
mode  of  computation.  Hovey  v.  Luce,  81  Me.  846 ; 
St.  Martin  v.  Desnoyer,  1  Minn.  166. 

Proof  of  declarations  of  a  juror,  made  after  ver- 
-dlct,  cannot  be  received  for  the  purpose  of  im- 
peaching Itb  Hollingsworth  v.  Duane,  WaU.  G.  Q. 
147, 171;  Holmead  v.  Gorcoran,  2  Granch,  G.  G.  119; 
Drummond  v.  Leslie,  6  Blackf .  (Ind.)  458;  McGray  v. 
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Stewart,  16  Ind.  877 ;  People  v.  Hartung,  8  Abb.  Pr. 
132 ;  People  v.  WUson,  Id.  187. 

TetUmony  of  juron^  when  admisstble. 

The  affidavits  of  jurors  are  admissible  to  show 
that  a  mistake  was  made  in  taking  their  verdict, 
and  that  it  was  entered  differently  from  their  in- 
tention. Jackson  v.  Dickenson,  15  Johns.  809; 
Little  V.  Larrabee,  2  Me.  87 ;  Ex  parte  GaykendoU,  6 
G0W.6& 

Or  for  the  purpose  of  avoiding  a  verdict,  to  show 
any  matter  occurring  during  the  trial  or  fn  the 
jury-room,  which  does  not  essentially  inhere  In  the 
verdict  Itself,  as,  e.  (jr.,  that  the  verdict  was  deter- 
mined by  lot,  or  by  game  of  chance,  etc  Wright  v. 
BL  &  M.  Teleg.  Go.  20  Iowa,  196;  Hendrickson  v. 
Kingsbury,  21  Iowa,  879. 

They  may  be  received  to  prove  improper  conduct 
on  the  part  of  the  jury  who  tried  the  cause. 
Sawyer  v.  Stephenson,  1  HI.  6 ;  Grlnnell  v.  Philllpe, 
1  Mass.  642 ;  Manix  v.  Malony,  7  Iowa,  81 ;  Buble  v. 
McDonald,  Id.  90 ;  Schanler  v.  Porter,  Id.  482 ; 
Booby  V.  State,  4  Yerg.  IIL 

They  are  admissible  to  show  the  miwonduot  of  a 
party,  or  of  the  officer  having  charge  of  them  in 
approaching  them  on  the  subject,  pending  the 
triaL  Thomas  v.  Ghapman,  46  Barb.  96;  Beynolds 
V.  Ghamplaln  Transp.  Go.  9  How.  Pr.  7. 

The  testimony  of  jurors  was  received  to  prove 
that  they  rendered  their  verdict  under  a  mistake  as 
to  its  1^^  effect  (Moffett  v.  Bowman,  6  Oratt.  210), 
or  that  they  misunderstood  the  charge.  Holman  v. 
Riddle,  8  Ohio  St.  884. 

To  the  contrary,  Packard  v.  United  States,  1  Gk 
Greene  (Iowa)  226».- 
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dealh  gave  the  same,  aa  well  the  land  as  all 
other  property  remainiDg  at  her  decease,  toD. 
and  wife,  the  residuum  consisting  of  farm, 
slaves,  live-stock  thereon,  furniture,  farming 
utensils,  crops  of  grain  on  hand,  money  and 
debts  due;  and  the  wife  took  and  held  in  kind 
during  her  life  the  slaves,  live-stock,  furniture, 
and  farming  utensils,  and  she  appropriated  the 
whole  of  the  crops  on  hand  to  her  own  use.  It 
was  held  that  the  will  gave  the  leffatee  for  life 
no  absolute  power  of  disposal  or  any  of  the 
property,  and  as  to  it  all  the  limitation  in  re- 
mainder was  valid;  that  as  to  grain  on  hand 
the  legatee  for  life  was  entitled  to  so  much  as 
was  necessarv  for  consumption  in  her  family 
for  the  year  following  testator's  death,  but  her 
estate  was  accountable  to  the  remainder-men 
for  the  value  of  the  surplus  thereof;  that  as  to 
horses,  farming  utensils  and  the  like,  such  as 
were  forthcoming  at  the  life  tenant's  death 
were  to  be  returned  in  kind  in  their  then  state, 
though  worn:  such  as  died  or  were  worn  out 
were  not  to  be  charged  to  her;  that  her  estate 
was  to  be  charged  with  the  principal  of  what 
■he  had  sold,  unless  other  articles  of  same  kind 
were  substituted;  that  brood  mares,  flocks  of 
sheep  and  the  like,  the  life  tenant  must  keep 
up  in  kind,  and  her  estate  was  accountable  for 
them  accordingly,  unless  destroyed  or  impaired 
by  casualty.  But  it  is  to  be  noted  that  that  was 
to  be  under  a  bequest  of  the  residuum,  and  as 
to  chattels  falling  under  a  residuary  bequest 
even  those  which  are  consumed  in  the  use  are 
not  vested  as  absolute  property  in  the  legatee 
for  life,  and  his  estate  must  account  for  them; 
but  they  should  be  sold  and  the  interest  paid  to 
the  legatee  for  life  and  the  principal  kept  for  the 
remainder-man.  2  Kent,  Com.  853;  2  Lomaz, 
Exrs.  71;  Schouler,  Exrs.  §  342. 

But  as  to  those  chattels  consumed  in  the  use, 
to  give  the  legatee  for  life  an  absolute  property 
in  even  them,  the  gift  of  them  must  be  specific, 
not  general .  Kent  says:  'In  the  case  of  a  be- 
quest of  specific  things,  as,  for  instance,  com, 
ha}'  and  fruits  of  which  the  use  consists  in  the 
consumption,  the  gift  of  such  articles  for  life 
is,  inmost  cases,  of  necessity,  a  gift  of  the  ab- 
solute property,  for  the  use  and  the  property 
cannot  exist  separately.  If  not  specifically 
given,  but  generally,  as  goods  and  chattels, 
with  remainder  over,  the  tenant  for  life  is 
bound  to  convert  them  into  money  and  save  the 
principal  !for  the  remainder-man."  So,  also, 
says  Ix)max,  swora. 

In  Madden  v.  Madden,  2  Leigh,  889,  Judge 
Green  leaned  strongly  against  the  legatee  for 
life  having  any  absolute  property  even  in  specif- 
ic bequests  of  such  consumable  articles.  Now, 
in  the  wiU  in  this  case  there  is  no  specific  be- 
quest of  such  articles.  Its  language  is,  "  all 
my  personal  property  and  money  and  bonds 
and  household  and  cichin  furniture  and  farm- 
ing utensils."  If  the  testator  bequeathed  any 
goods  of  a  nature  to  be  consumed  in  the  use 
they  must  fall  under  the  words  "all  my  per- 
sonal property/'  which  is  a  general,  not  a 
specific,  bequest,  as  if  he  had  said,  "mv  wheat, 
rye,  bacon,  flour,"  and  the  other  words  do  not 
import  property  of  that  nature.  Money  and 
bonds  are  there  named,  but  they  are  not  of  that 
nature,  but  are  capable  of  being  given  for  life, 
with  remainder  over. 

Says  Kent:  "This  limitation  over  in  re- 
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mainder  is  good  as  to  every  species  of  chattels 
of  a  durable  nature,  and  there  is  no  difference 
in  that  respect  between  money  and  any  othet 
chattel  interest." 

Therefore,  unless  this  will  gave  Sarah  Ryan 
an  absolute  property  in  all  the  personal  prop- 
erty, it  ^ve  It  to  her  in  no  part  of  it,  and  I  am 
of  opinion  that  in  all  of  it  she  had  onlt  a 
life  estate.  The  language,  "I  give  to  mv  lov- 
ing wife  all  my  land  or  farm  which  I  now 
live  on,  and  all  my  personal  property  and 
money  and  bonds  and  household  and  cichin 
furniture,  as  long  as  she  lives,"  Is  plain,  and 
both  in  grammatical  structure  ana  common 
sense  gives  her  a  life  estate  in  both  land  and 
personal  property.  Had  it  stopped  there  there 
could  be  no  question  of  that.  What  is  to 
change  it?  The  suggestion  in  the  petition  for 
the  appeal  is  made  (for  we  have  no  argument 
or  brief  for  appellant)  that  the  balance  of  the 
will  gives  a  remainder  over  in  the  real  estate  after 
the  termination  of  the  life  estate,  but  docs  not' 
as  to  the  personalty;  and  giving  no  remainder 
as  to  it  would  make  the  testator  die  intestate  as 
to  it  if  .Mrs.  Ryan  took  only  a  life  estate,  which 
is  against  the  presumption  of  law  that,  in  the 
absSioe  of  evidence  to  the  contrary,  when  one 
makes  a  will  he  is  taken  to  intend  to  dispose  of 
the  whole  estate. 

It  has  again  and  again  been  said  that  the  in- 
tention of  the  testator  is  the  polar  star  to  steer 
us  in  reaching  the  true  construction  of  his  will, 
and  this  intention  is,  if  possible,  to  be  reflected 
by  its  language. 

As  was  said  by  JtUtge  Tucker,  in  Mtars  v. 
Bedgood,  9  Leigh,  875,  that  intent  will  be  "car- 
ried into  effect  whether  the  will  be  drafted  with 
technical  accuracy  or  not.  The  consequence 
of  these  principles  seems  to  be  that  in  the  con- 
struction of  wills  which  carry  evidence  upon 
their  face  that  they  have  been  the  work  of  ig- 
norant testators,  and  not  of  experienced  and 
enlightened  scriveners  [such  is  the  case  with 
the  wiU  of  Ryan],  adjudicated  cases  can  afford 
us  little  aid.  As  has  been  truly  said  by  the 
great  luminary  of  this  court,  'adjudged  cases 
upon  wills  have  more  frequently  been  produced 
to  disappoint  than  to  illustrate  the  intention.' " 
The  remark  here  referred  to  is  one  of  Pres.  Pen- 
dleton in  Shermer  v.  JShermer,  1  Wash.  (Va.) 
271. 

It  has  been  well  said  in  the  United  States  Su- 
preme Court  that  it  may  be  "  doubted  if  any 
other  source  of  enlightenment  in  the  construc- 
tion of  a  will  is  of  much  assistance,  than  the 
application  of  natural  reason  to  the  language 
of  the  instntment  under  the  light  whicH  may 
be  thrown  upon  the  intent  of  the  testator  by 
the  extrinsic  circumstances  surrounding  its  exe- 
cution, and  connecting  the  parties  and  the 
property  devised  with  the  testator  and  with  the 
instrument  itself."  Clarke  v.  Boarman,  85  U. 
S.  18  WalL  493  [21  L.  ed.904];  Cole  v.  Cfefe,  79 
Va.  255. 

We  must  look  at  the  will,  the  relative  situ- 
ation of  the  parties,  and  decide  on  the  circum- 
stances of  each  case.    2  Minor,  Inst.  963. 

It  seems  to  me,  when  we  reflect  that  Ryan 
was  a^ed,  and  his  wife  aged  and  frail,  uiat 
his  otHy  heirs  and  distributees  were  eight 
grandchildren,  three  being  children  of  his 
daughter  Olive  and  five  of  his  daughter  Han- 
nah, all  his  own  children  dead,  his  general  de- 
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sign  and  intent  was  to  give  all  his  property, 
r«u  and  personal,  to  his  wife  for  life,  and  after 
\usr  death  to  these  grandchildren.  This  was 
hk  reasonable,  natural  duty.  His  old  wife 
would  want  his  estate  as  long  as  she  lived,  but 
no  longer;  his  grandchildren,  with  all  of  life 
before  them,  would  need  it  all  after  her  death. 
By  Uie  first  part  of  the  second  clause  of  his  will 
he  in  plain  words  did  give  his  wife  such  life 
estate.  He  did  not  expressly  declare  a  remain- 
der in  the  personalty  in  favor  of  his  grand- 
children, but  did  so  as  to  the  land.  He  knew 
that  the  law  would  pass  the  personalty  to  his 
grandchildren  after  his  wife's  death  without 
any  words  in  his  will.  He  also  knew  that  if 
he  did  not  otherwise  provide,  the  land  would 
on  her  death  go  to  the  grandchildren  per  capita, 
not  per  stirpes,  thus  giving  the  five  children  of 
one  daughter  more  than  three  children  of  the 
other  daughter,  whereas  he  desired  the  children 
of  each  daughter  to  take  lust  their  mother's 
share;  and  he  desired,  also,  that  the  land  should 
not  be  partitioned,  but  sold,  and  the  proceeds 
divided;  and  he  was  compelled  to  make  a  di- 
rection how  the  proceeds  should  go,  to  avoid 
such  distribution,  and  in  so  doine  he  made  this 
limitation  in  remainder  as  to  the  land.  This  is 
whv  he  made  such  express  limitation  in  re- 
mainder as  to  the  land.  The  personalty  being 
small,  the  difference  between  its  division  per 
eapita  and  per  stirpes  would  be  small,  and  per- 
haps he  did  not  deem  it  essential  to  provide  such 
a  division  as  to  it,  or,  more  probable  still,  the 
unprofessional  scrivener  did  not  think  of  it, 
ana  its  omission  comes  from  a  slip  of  bis  mem- 
ory. Anyhow  there  is  the  languafi;e  of  the 
will.  Kow,  this  absolute  estate  in  Mrs.  Ryan 
is  to  be  raised  by  mere  implication. 

That  there  are  bequests  by  implication  is 
true.    3  Redf.  Wills,  g  14,  p.  201. 

But  such  implication  must  be  a  pregnant  one, 
necessary  to  execute  a  manifest  intention,  with- 
out w hich  such  intent  would  fail.  Here  to  raise 
it  would  defeat  such  real  intention.  The  the- 
ory of  the  defendBn^  is  to  raise  such  absolute 
estate  by  implication,  because  the  will  does  not 
expressly  create  a  remainder  to  the  grandchild- 
ren, and  that,  too,  against  the  words  of  the  will, 
giving  Sarah  Ryan  the  personalty  "  as  long  as 
she  lives."  May  it  not  with  greater  reason  be 
ur£[ed  that  we  should  raise  by  implication  a  re- 
mainder to  the  j^randchilaren  ?  To  do  so 
would  not  be  against  the  words  of  the  will, 
would  ffive  the  property  toMistributees  pointed 
out  b^  Taw  and  those  equally  dear  to  the  testa- 
tor, his  dead  children's  issue,  who  in  the  long 
life  before  them  would  need  it  after  his  widow 
had  done  with  it.  They,  however,  need  no 
implication,  as  they  take  by  law.  As  I  have 
said,  the  intention  was  to  give  all  his  property 
to  his  wife  for  life,  then  to  his  grandchildren. 
We  must  not  defeat  this  purpose  by  theory  or 
conjecture,  by  the  technical  presumption  that 
when  a  man  makes  a  will  he  is  presumed  to 
intend  to  dispose  of  all  his  estate,  and  not  die 
partially  intestate.  There  is  such  a  rule,  hav- 
ing a  salutary  influence  in  proper  cases.  But 
there  is  anotner  rule,  certainly  as  well  settled, 
that  the  heir  is  not  to  be  disinherited  except  by 
plain  language.  The  rule  insisted  upon  has, 
in  this  case,  to  combat  the  other  rule  Just 
stated. 

Here  I  quote,  as  apt,  the  language  of  the 
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opinion  of  thl^  court  by  .iohnson.  P.,  in  Qra- 
ham  V.  Graham,  28  W.  Ya.  40:  '*  It  was  held 
by  this  court  in  Houser  v.  Rujfner,  18  W.  Va. 
244,  that,  in  construing  wills,  words  and  ex- 
pressions of  doubtful  meaning  will  not  be  con- 
strued, if  it  can  be  avoided,  so  as  to  create  an 
intestacy.  The  testator,  having  made  his  will, 
will  be  presumed  to  have  intended  to  dispose  of 
his  whole  estate  unless  the  contrary  plainly  ap- 
pear. While  this  is  true  there  is  another  rule 
<][uite  as  binding  on  the  court  in  the  construc- 
tion of  a  will,  viz.,  that  the  heir  must  not  be 
disinherited  unless  it  is  done  by  express  terms 
of  the  will  or  by  necessary  im^cation.  Irmn 
V.  Zane,  16  W.  Ya.  646.  The  heir  at  law 
never  tekes  by  the  act  or  intention  of  the  tes- 
tator. His  nght  is  paramount  to  and  inde- 
pendent of  the  wiU,  and  no  intention  of.  the 
testator  is  necessary  to  its  enjoyment.  On  the 
contrary,  such  right  can  only  be  displaced  or 
precluded  br  direct  words  or  plain  intention, 
evincing  a  desire  upon  the  part  of  the  testator 
that  he  shall  not  take.  He  needs  no  argument 
or  construction  showing  intention  in  his  favor 
to  support  hts  claim.  They  belong  to  the  party 
claiming  under  the  will,  and  in  opposition  to 
him.  Auffustus  v.  Seaholt,  8  Met.  (Ky.)  165. 
In  Orestodl  v.  Lawsan^  7  Gill  &  J.  227,  it  was 
held  that  the  heir  being  favored  in  law  there 
should  be  no  strained  construction  to  work  his 
disherison  where  the  words  are  ambiguous. 
.  .  .  The  intention  of  the  testator  must  be 
gathered  from  the  will  itself  whenever  it  is 
possible  to  do  so.  Every  word  is  to  have  its 
effect,  provided  an  effect  can  be  ^ven  to  it  not 
inconsistent  with  the  general  intent  of  the 
whole  will  when  taken  together.  .  .  .  Where 
a  former  clause  is  express  and  particular,  no 
subsequent  clause  shall  be  permitted  to  enlarge 
It  if  the  two  clauses  can  stand  together. 
When  a.  testator,  in  the  disposal  of  his  proper- 
ly, overlooks  a  particular  event  or  matter 
which,  had  it  occurred  to  him,  he  would  prob- 
ably have  yarded  against,  the  court  will  not 
employ  or  insert  the  necessary  clause  for  the 
purpose  of  supplying  the  omission,  and, 
though  the  inference  or  intention  be  more  or 
less  strong,  yet,  if  not  necessary  or  indubitable, 
the  court  will  not  aid  the  supposed  intention 
by  adding  or  supplying  words." 

Wo  are  asked  here  to  insert  words  to  give 
Sarah  Ryan  an  absolute  estate,  whereas  the  will 
gives  her  only  a  life  estate,  on  a  conjecture  or 
hypothesis  that  such  was  nis  intention.  This 
court  adopted,  in  Oraham  v.  Oraham,  several 
points  bearing  on  this  case.  Point  14  is  here 
quoted:  "When  implications  are  allowed, 
they  must  be  such  as  are  necessary,  or  at  least 
highly  probable,  and  not  merely  possible.  In 
construing  a  will  conjecture  must  not  be  taken 
for  implication.  Necessary  implication  means 
so  strong  a  probability  of  intention  that  an  in- 
tention contrary  to  that  imputed  to  the  testator 
cannot  be  supposed.  The  whole  will,  taken 
together,  must  produce  the  conviction  that  the 
testator's  intention  was  to  create  the  estate 
raised  by  implication." 

A  clearly  expressed  intention  in  one  part  of 
a  will  is  not  to  yield  to  a  doubtful  construction 
in  another  part.  BeU  v.  Humphrey,  8  W.  Va. 
21. 

Clear  and  unambiguous  provisions  in  a  will 
expressly  made  cannot  be  controlled  by  mere 
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inference  and  ar^rument  from  general  and  am- 
biguous provisions  in  other  parts  of  a  will. 
Bayfield  v.  Gaines,  17  Gratt.  1. 

Sarah  Ryan  took  only  a  life  estate  in  said 
personalty.  Therefore,  upon  her  death,  a 
right  of  action  existed  against  her  estate  for  the 
same,  or  the  value  of  it,  as  she  and  her  repre- 
sentative converted  it.  Madden  v.  Madden, 
supra;  Dunbar  v.  Woodcock.  10  Leigh,  628; 
Oro88  V.  Oross,  4  Gratt.  263;  Moorman  v.  Smoot, 
28  Gratt.  80;  Tabb  v.  OabeU,.  17  Gratt.  172; 
Pettyjohn  v.  Woodroof,  77  Va.  507. 

So  far,  then,  as  concerns  the  contention  that 
the  court  erred  in  refusing  a  new  trial  because 
Sarah  Rvan  had  an  absolute  estate  in  this  per- 
sonalty, It  is  untenable.  The  defendant's  com- 
plaint that  the  court  refused  to  allow  him  to 
give  in  evidence  the  wUl  of  Sarah  Ryan  is  not 
well  founded.  This  will  gave  her  grandchil- 
dren (children  of  said  Olive  and  Hannah)  $1 
each,  and  to  other  persons  various  legacies.  I 
cannot  see  that  it  is  relevant  to  the  matters  in- 
volved in  this  cause.  If  the  personalty  did  not 
belong  to  her  estate,  if  she  only  had  a  life  es- 
tate, her  will  could  not  pass  it;  and  if  she  had 
an  absolute  estate,  the  plaintiff  could  not  re- 
cover from  her  representative  anything  on  ac- 
count of  it,  and  this  regardless  of  her  will. 

As  to  the  assignment  of  error  in  rejecting  the 
personal-property  books  for  1872  and  1878, 
showinff  with  what  property  Sarah  Ryan  was 
assessed,  no  assessment  for  1872,  but  onlv  as  to 
18'3^,  was  offered  as  to  her.  The  book  was 
not  offered,  but  only  a  certificate  from  the 
clerk  of  the  countjr  court  "  that  the  following 
is  an  abstract  showing  the  kind  and  amount  of 
personal  property  with  which  Sarah  Ryan  is 
charged  on  the  property  books  of  said  county 
for  the  year  1873,"  then  giving  the  assessments 
under  the  several  heads.  No  statute  is  cited 
to  authorize  the  introduction  of  such  certificate 
or  abstract.  If  the  Act  found  in  chapter  180, 
Code  1887,  §  5a,  subsec.  1,  is  relied  on,  it  ap- 
plies onl]^  to  certificates  of  non-entry  of  land, 
and  requires  them  to  be  filed,  and  noldce  of  the 
intention  to  use  them  to  be  given  twenty  days 
before  the  term.  The  personal-property  book 
was  itself  the  primary  evidence.  I  do  not  see, 
however,  that  the  assessment  book  itself  would 
be  admissible.  There  is  no  assignment  of  er- 
ror for  refusal  of  the  court  to  admit  certificates 
of  the  clerk  as  to  assessment  of  property  of 
John  Ryan  in  1872,  and  non-assessment  in  1873, 
unless  there  is  an  unintentional  error  in  drawing 
the  assignment  in  usins  the  name  ''Sarah"  in- 
stead of  *'John,"  which  is  probable.  Passing, 
then,  upon  this  action  of  the  court,  the  same 
objection  applies  to  them,  they  being  in  the 
same  form  of  certificates  stated  in  reference  to 
the  certificate  as  to  Sarah  Ryan.  Besides,  it  is 
questionable  whether  the  book  itself  would 
have  been  admissible  as  to  John  Ryan's  assess- 
ment. Moreover,  these  certificates  show  that 
in  1872  John  Ryan  was  assessed  with  $775,  in 
1873  nothing;  and  that  Sarah  Ryan  was  as- 
sessed in  1873  with  $845.  Had  thev  been  in- 
troduced, they  would  have  tended  to  show 
that  John  Ryan  about  the  time  of  his  death 
(which  was  m  1873)  had  personal  property 
greater  in  amount  than  the  verdict,  and  that 
in  the  next  year  Sarah  Rvan  was  charged  with 
a  gi*eater  amount  than  the  verdict.  So  I  can- 
not see  how  the  rejection  of  the  evidence  hurt 
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the  defendant.  All  her  property  at  his  death 
was,  in  law,  his,  for  there  is  no  proof  sufficient 
to  show  that  he  ever  consentea  to  any  of  her 
property,  so  called,  being  held  as  separate  es- 
tate, to  bind  even  himself.  Lanham  v.  Lan- 
fiam,  80  W.  Va.  222. 

Another  assignment  of  error  is  as  to  the 
refusal  of  the  court  to  set  aside  the  verdict  be- 
cause of  misbehavior  of  a  juror,  John  Flint. 
Affidavits  of  two  jurors  state  that  Flint,  after 
the  jury  retired  to  consider  the  case,  stated  in 
their  presence  that  he  knew  John  Ryan,  and 
that  he  had  more  personal  property  than  he 
(Flint),  and  he  (Flint)  was  assessed  with  $800. 
"It  is  settled  in  this  State  as  a  general  rule, 
with  but  few,  if  anv,  exceptions,  that  the  testi- 
mony of  jurors  will  not  be  received  to  impeach 
their  verdict"  Probst  v.  Braeunlich,  24  W. 
Va.  856. 

I  simply  refer  to  this  case,  and  add  the 
remark  that  there  is  no  reason  for  making  this 
instance  an  exception  to  that  rule. 

As  to  the  error  assigned  for  the  admission  of 
Hickman's  evidence:  After  testifying  that  Ste- 
phen Ratliff  was  dead,  he  was  askS  to  state 
whether,  shortly  after  John  Ryan's  death,  he 
heard  Riatliff  say  anything  about  owing  John 
Ryan  any  money  at  the  time  of  his  (Ryan's) 
death,  and  he  stated  that  shortly  after  llyan's 
death  he  heard  Ratliff  say  he  owed  John  Ryan 
$100,  and  Mrs.  Rvan  had  called  on  him  for  it 
and  said  if  he  did  not  pay  it  soon  she  would 
sue  him  and  make  him  pajr;  that  Ratliff  died, 
and  he  (Hickman)  was  his  administrator,  and 
Mrs.  Ryan  never  called  on  him  for  payment. 
Plaintiff  had  a  right  to  show  a  debt  due  to 
John  Ryan.  A  debt  may  be  shown  in  favor 
of  one  man  against  another  by  the  tatter's  ad- 
mission of  its  existence.  John  Ryan's  admin- 
istrator, in  a  suit  against  Ratliff,  could  show 
Ratliff's  written  admission  or  promissory  note, 
or  prove  his  oral  admission  of  a  debt.  As  an 
item  or  a  step  in  the  establishment  of  his  de- 
mand, the  plaintiff  had  a  right  to  establish  the 
same  point,  namely:  the  existence  of  such  debt 
from  Ratliff  to  R;^an.  Does  the  difference  of 
parties  preclude  him  from  using  the  same  evi- 
dence which  could  be  used  in  the  suit  sup- 
posed ?  A  declnration,  though  made  by  a  stran- 
ger to  the  suit,  may  sometimes  be  used  when 
the  fact  which  it  tends  to  establish  is  relevant 
to  the  case,  and  the  declaration  is  against  the 
interest  of  the  party  making  it  and  he  dead. 

Men  do  not  falsely  admit  debts  against  them- 
selves; and  it  is  this  presumption  which  induces 
the  law  to  admit  such  declaration.  1  Greenl. 
Ev.  §  147. 

The  statement  of  this  witness  that  as  admin- 
istrator of  Ratliff  he  had  never  been  called  on 
for  payment  of  the  debt  is  not  objectionable; 
but  the  statement  that  Ratliff  told  him  that 
Sarah  Ryan  had  demanded  payment  of  the 
debt  and  threatened  to  sue  him  is  improper. 
It  may  have  prejudiced  the  defendant  as  prov- 
ing a  circumstance  tending  to  show  that  Mrs. 
Ryan  had  collected  the  debt.  Taking  the  whole 
case,  should  the  verdict  be  set  aside  for  that 
cause?  The  evidence  is  clear  that  when  John 
Ryan  died  he  owned  a  considerable  personal 
property,  though  no  inventorv  of  it  was  made. 
Shortlv  after  his  death  his  widow  sold  $500  of 
it.  Shortlv  before  his  death  he  had  some 
money.    He  and  Sarah  Ryan  kept  their  mon^ 
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in  two  ieparate  'Spokes.**  A  witness  counted 
that  in  her  poke  at  $1^,  but  did  not  count 
that  in  his.  Mis  house  consists  of  a  front  build- 
ing of  four  rooms,  and  a  back  buildine,  all 
pretty  well  furnished,  there  being  seven  beds, 
a  set  of  chairs,  cookingHStove,  metal  for  kitchen, 
a  cupboard  filled  with  dishes,  and  a  vast  amount 
of  l)ed  clothing,  each  one  claiming  a  portion. 
Another  witness  says  there  were  seventy-two 
quilts  and  blankets.  Ryan  sold  some  cattle  the 
year  he  died.  He  had  three  or  four  horses, 
three  cows,  and  left  some  cattle  on  the  place. 
None  of  the  furniture  was  included  in  the  sale 
of  the  $500  worth  made  by  the  widow.  A 
witness.  Golden,  proves  that  Hyan  had  this 
note  on  Ratliff  and  a  debt  on  William  Bum- 
gardner.  He  speaks  in  his  will  of  having 
money  and  bonds.  Mrs,  Ryan's  appraisement 
bill  is  quite  long,  containing  a  great  deal  of 
furniture  and  other  property,  and  notes,  and 
foots  up  over  $1,000.  She  carried  on  business 
some  siter  his  death;  probably  made  some- 
thing. On  the  whole,  outside  this  $100  debt 
on  RatlifF,  and  outside  of  anything  that  could 
K  allowed  for  chattels  which  would  be  con- 
sumed in  the  use,  if  any,  there  was  clearly 


ample  and  abundant  to  more  than  equal  l^e 
amount  of  the  verdict.    Clearly  so.    This  im- 

S proper  evidence  could  only  tend  to  induce  the 
ury  to  include  this  $100  debt  on  RatlilE  in  the 
property  chargeable  to  Mrs.  Ryan,  and  thus  we 
say  it  might  liave  entered  into  the  verdict;  but 
it  touched  only  the  amount  of  the  verdict,  and 
when  we  know  by  another  witness  that  this 
debt  existed,  that  she  took  charge  of  the  whole 
estate,  and  that  Ratliff,  administrator,  did  not 
pay  it,  and  further,  especially,  that  she  was 
char^]:eable  with  an  amount  of  other  property 
clearly  suflOlcient  to  equal  this  verdict,  it  would 
seem  improper  to  set  it  aside  for  that  cause. 
ffaU  V.  Lyon8,  29  W.  Va.  410;  Eerr  v.  Luns- 
ford,  82  W.  Va.  — ;  More  v.  Huntington,  32 
W.  Va.  — ;  Taylor  v.  R  Co.  32  W.  Va.  — ; 
4  Minor,  Inst.  874. 

From  what  has  been  said  it  follows  that 
there  is  no  error  in  refusing  to  set  aside  the 
verdict  because  contrary  to  mw  without  suffl* 
cient  evidence. 

The  judgment  of  the  OireuU  (hurt  U  afflrmed^ 
ioWh  damages  and  costs  to  tJie  appellee, 

Snyder,  P.,  and  En^ lisn*  /.,  concurred. 
Green*  J,,  absent. 
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Annie  H.  THOMAS,  Appt., 

Arch  E.  ARMSTRONG  Bt  <a. 
(..-Va.-— ) 

A  parol  oontntety  which  by  Its  terms  or  by  rea- 
sonable oonstruotlon  can  be  performed  fully  or 
on  one  side  within  a  year,  is  not  within  the  Stat- 
ute of  Frauds,  although  such  performance  can 
be  accomplished  only  upon  the  occurence  of 
some  Improbable  event,  as  the  death  of  a  certain 
person;  hence  a  parol  agreement  that,  in  consid- 
eration of  the  rendition  of  personal  services  to 
promisor  untn  his  death,  he  will  then  leave  the 
person  rendering  them  a  support,  is  valid,  al- 
though such  death  does  not  occur  until  years 
afterwards. 

(September,  1889.) 

APPEAL  by  claimant  from  a  decree  of  the 
Circuit  Court  of  Augusta  County  refusing 
to  allow  her  claim  against  a  decedent's  estate 
for  services  rendered  decedent.    Bewrsed, 

The  case  is  fully  stated  in  the  opinion. 

Mr.  A.  G.  Braxton,  for  appellant: 

The  contract  between  Miss  Thomas  and  Mrs. 
Rusmiselle  is  not  within  the  Statute  of  Frauds. 

Seddon  v.  Roseribaum,  8  L.  R.  A.  389,  note, 
18  Va.  L.  J.  284;  Peter  v.  Oompton,  1  Smith. 
Lead.  Cas.  *432;  Donellany,  Bead,  8  Bam.  & 
Ad.  899;  Cherry  v.  Heming,  4  Exch.  681;  Miles 
V.  New  Zealand  Alford  Estate  Co.  L.  R  82  Ch. 
Div.  276;  Gadsden  v.  Lance,  1  McMull.  Eq.  87, 
87  Am.  Dec.  548;  Old  Colony  R.  Co.  v.  Emns,  6 
Gray,  25, 66  Am.  Dec.  894;  Smalley  v.  Qreene, 
52  Iowa,  241,  85  Am.  Rep.  267;  Peters  v.  West- 

NOTB.— Parol  contracts  fully  performed  on  one 
tide  not  within  the  Statute  of  Frauds.  See  Seddon 
V.  Rosenbaum,  8  L.  R.  A.  839,  noie^  18  Ya.  L.  J.  28i. 

5  L.  R.  A, 

See  also  47  L.  R.  A.  385. 


I  borough,  19  Pick.  864, 81  Am.  Dec  144;  Mason 
V.  Decker, I'i  N.  Y.  595.  28  Am.  Rep.  190;  Lyon 
V.  Eing,  11  Met  411,45  Am.  Dec.  219;  Walker  v. 
Johnson,  96  U.  S.  424  (24  L.  ed.  884);  Jilson  v. 
Qilbert,  26  Wis.  687,  7  Am.  Rep.  100;  WhUe 
V.  Banchett,  21  Wis.  4l6;  Fmton  v.  Ernblers,  8 
Burr.  1278;  Worthy  v.  Jones,  11  Gray,  168;  Doyle 
V.  Dixon,  97  Mass.  208;  Ridley  v.  Ridley,  84 
Beav.  478;  Updikey. Ten  Broeck,  82 N.  J.L.  105; 
Baylies  v.  Pricture,  24  Wis.  651;  Martin  v. 
WHght,  18  Wend.  400;  Jaeobson  v.  Le  Orange, 
8  Johns.  199;  Patterson  v.  Patterson,  18  Johns. 
879;  Eatonv.  Benton,  %Bm,  576;  LitUey.  Daw- 
son, A^V.  S.  4  Dall.  Ill  (1  L.  edL  768);  Snyder  v. 
Castor,  4  Yeatfes,  858-858;  Rent  v.  Eent,  62  N. 
Y.  560;  Carr  v.  McCarthy  (Mich.),  14  West 
Rep.  458;  Connolly  y.  Oiddings,  24  Neb.  131; 
Atchison,  T.  &  8.  F.  R.  Co.  v.  English,  88  Kan. 
110;  Treat  y.  Biles,  68  Wis.  844;  Bullock  v. 
Falmouth  <fe  C.  B.  Tump.  Road  Co.  85  Ky.  184; 
Worleyy.  8ipe,  9  West.  Kep.  670,  111  Ind.  288; 
Raynor  v.  Drew,  72  Cal.  807;  Walker  v.  Wil- 
mington, C.  A  A.  R.  Co.  26  S.  C.  80;  2  Parsons, 
Cont.  p.  86  and  note;  Smith,  Cont.  p.  67  and 
noU;  Bishop,  Cont.  §§  587,  538,  546,  ed.  1878, 
§§  1273, 1274,  ed.  1887;  Leading  Cases,  p.  614  el 
seq. ;  2  Jacob's  Fisher's  Dig.  p. 2075;  1  Benjamin, 
Sales,  p.  182  and  note,  last  ed. ;  Browne,  Stat. 
Fr.  p.  826  et  seq.;  Jordan  v.  Miler,  75  Va.  442, 
450. 

Even  if  the  contract  was  within  the  Statute 
of  Frauds,  the  i>erformance  by  Miss  Thomas  of 
her  part  of  it,  in  which  Mrs.  Rusmiselle  ac- 
quiesced, and  the  benefits  of  which  she  received, 
would  entitle  Miss  Thomas  to  equitable  relief, 
compelling  Mrs.  Rusmiselle,  or  rather  her  rep- 
resentatives, to  carry  out  the  contract  on  her 
part. 

Browne,  Stat.  Fr.  $  448  et  seq.;  Anthony  v. 
Leftmch,  8  Rand.  255;  Wright  y.  Bucket,  22 
Gratt.  878. 

84 


580 


VlBGnnA  SUFBBMB  COUBT  OF  AfPBAIA 


6bpt.» 


Equity  win  compel  the  apedfled  execution 
of  a  yerbftl  contract  to  which  the  provisions  of 
the  Statute  of  Frauds  apply,  when  the  refusal 
to  exeeote  it  would  amount  to  practicing  a 
fraud. 

Browne,  Stat  Fr.  §  487. 

Although  an  action  cannot  be  maintained 
upon  a  verbal  contract  not  to  be  performed 
within  one  year,  yet,  when  such  contract  has 
been  f ullv  performed  by  one  party,  the  other 
having  obtained  its  benefits,  he  cannot  refuse 
to  pay  the  reasonable  value  Uiereof . 

ToiDsley  v.  Moore,  80  Ohio  St  185,  27  Am. 
Hep.  484.  See  also  Jordan  v.  Miller,  supra; 
Washburn  v.  Dosoh,  68  Wis.  486, 60  Am.  Rep. 
873;  Walker  T,  Shackelford,  49  Ark.  508,4  Am. 
State  Bep.  61. 

ifr. William  Patrick,  for  the  heirs  at  law: 

Where  it  is  contemplated  that  the  contract 
shall  extend  beyond  a  year,  the  statute  ap- 
plies. 

Chapter  18  of  Browne  on  Statute  of  Frauds, 
note  at  p.  846;  Pierce  v.  Faine,  28  Vt  84;  lays 
down  the  doctrine  clearly^  that  the  performance 
on  both  sides  must  be  within  the  year,  and  this 
must  be  contemplated  bv  both  parties.  At  law 
no  part  performance  will  take  a  case  out  of  the 
statute.  Equity  will  relieve  sometimes  where 
the  contract  has  been  performed  in  part  But 
in  doing  this  equity  should  be  very  careful  not 
to  make  the  relief  granted  a  fraud.  The  very 
first  requirement  is  that  the  parol  agreement 
must  be  certain  and  definite  in  its  terms. 

Wriffhi  V.  Packet,  22  Gratt.  874. 

Lac7>  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  Augusta  County,  rendered  on  the  8th 
day  of  December,  1888. 

The  case  is  as  follows:  On  the  18th  of  March, 
1886,  one  James  E.  Beard,  claiming  to  be  a 
creditor  of  George  B.  Rusmiselle,  filed  his  biU 
in  the  Circuit  Court  of  Augusta  County  against 
the  said  George  B.  Rusmiselle  and  others,  to 
subject  the  land  of  the  said  Rusmiselle  to  the 
payinent  of  his  said  debt,  which  amounted  to  the 
sum  of  $487,  and  which  accrued,  by  reason  of  a 
decree  of  the  Circuit  Court  of  Augusta  County 
for  the  same  rendered  against  said  Rusmiselle 
as  principal  debtor,  and  said  Beard  and  one  W. 
W.  Call,  as  sureties,  on  the  16th  day  of  Novem- 
ber, 18^,  and  which  had  been  paid  in  part  by 
said  Beard,  setting  forth  that  the  said  Rusmi- 
selle, on  the  18th  day  of  June,  1882,  had  con- 
veyed certain  real  estate  mentioned,  and  now 
sought  to  be  subjected,  as  stated,  to  a  trustee, 
for  the  benefit  of  his  wife,  Mary  E.  Rusmiselle: 
that  she  had  recently  died  intestate,  and  that 
the  trust  had  now  expired,  and  the  said  land 
was  now  subject  to  the  debts  of  the  surviving 
husband,  the  fee  simple  to  the  said  land  being 
vested  in  him  by  reason  of  the  death  of  his  wife 
intestate. 

George  B.  Rusmiselle  answered  that  the  real 
estate  in  question  was  not  bis;  that  two  of  the 
lots  belonged  to  his  wife  before  her  marriage 
to  him,  and  were  included  in  the  deed  made  by 
him  of  the  third  lot  bv  mistake,  and,  as  he 
never  had  any  interest  in  them,  his  deed  con- 
veyed nothing;  but  the  third  lot  was  purchased 
with  his  wife's  money,  and  for  llmt  reason  was 
properly  hers,  and  that  all  interest  he  could 
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have  had  in  these  lots  had  terminated  with  the 
death  of  his  wife. 

On  the  21st  day  of  June,  1886,  a  decree  was 
rendered  for  the  necessary  accounts:  (1)  of  what 
the  estate  consisted,  real  estate  and  personal 
property;  (2)  the  amount  of  the  debts  bindins^ 
the  same;  (8)  to  whom  the  real  estate  descended; 
(4)  what  was  the  interest  of  George  B.  Rusmi- 
selle therein,  and  what  debts  of  his  bound  bis 
interest,  if  any. 

Thereupon  the  appellant  filed  her  petition^ 
claiming  to  be  a  creditor,  and  asking  tor  leave 
to  present  the  same  before  the  commissioner, 
which  was  a  claim  against  Mrs.  Rusmiselle,  and 
claiming  that  the  lands  in  question  were  liable 
for  the  debts  of  Mrs.  Rusmiselle,  and  not  of 
the  said  George  B.  Rusmiselle. 

The  appellees  filed  their  petition,  daimineto 
be  the  heirs  at  law  of  Mrs.  Mary  E.  Rusmlsdle. 
claiming  that  the  lands  belonged  to  her,  and 
had  descended  to  her  heirs  at  mw,  whom  they 
were. 

The  commissioner  reported  on  account  of  the 
real  estate,  and  that  it  belonged  to  Mrs.  Rus- 
miselle, and  not  to  her  husband,  and  had  de- 
scended to  her  heirs,  subject  to  her  debts, 
among  which  he  reported  the  debt  of  the  ap- 
pellant; and  it  is  concerning  this  debt  that  this 
controversy  is,  which  is,  indeed,  the  only  debt 
set  u^  against  her  estate  in  this  suit 

This  claim  is  as  follows:  Soon  after  the  dose 
of  the  late  war  Mrs.  Rusmiselle  was  a  widow, 
her  name  then  being  Everett,  and  living  'n  the 
Village  of  Middlebrook,  and  Dwning  uie  real 
estate  mentioned;  that  her  family  consisted  jf 
herself  and  her  aged  mother,  who  soon  became 
blind  and  helpless;  that  she  procured  ihe  serv- 
ices of  the  appellant.  Miss  Annie  H.  Thomas* 
then  a  healthy  young  woman,  «?ith  some  tittle 
means,  and  twenty-three  years  of  age,  to  come 
and  live  with  her  and  serve  her,  and  ^ho 
lived  with  her  for  the  period  of  nineteen  years, 
upon  the  faith  of  her  promise  to  leave  her  a 
support  when  she  died,  and  also  let  her  have 
the  use  of  what  money  she  had. 

Miss  Annie  H.  Thomas  not  only  lived  with 
the  said  person,  but  was  her  sole  and  efficient 
servant,  not  only  waiting  on  her  old  mother  in 
her  blindness  and  her  declining  vears,  but  upon 
her  all  this  time,  and  during  five  years  of  de- 
clining health  and  subsequent  fatal  illness,  but 
was  her  cook,  laundress,  house-servant,  maid 
of  all  work  for  herself  and  her  sickly  hus- 
band, she  having  in  the  mean  time  married  the 
said  George  D.  Rusmiselle,  and  on  occasions, 
for  considerable  periods,  with  boarders  in  the 
house.  The  commissioner  reported  this  agree- 
ment for  a  support  when  Mrs.  Rusmiselle  died 
to  be  by  parol,  and  to  have  been  fullv  per- 
formed on  the  part  of  the  appellant,  and  bind- 
ing upon  the  estate  of  Mrs.  KusmiscUe,  and  to 
be,  upon  the  evidence,  in  amount  $150  per 
year,  and  the  prospect  of  life  of  Miss  Thomas, 
then  forty-six  years  of  age,  to  be  such  as  to 
make  the  present  value  of  this  support  to 
be  $12,089  per  $1.00,  making  $150  X  12.089 
equal  $1,813.35,  with  interest  from  January  4, 
1886,  but  the  interest  to  be  offiaet  by  the  rent 
of  the  home  while  occupied  by  Miss  Thomaa. 

The  circuit  court  held  that  this  contract,  even 
if  proved,  "is  not  enforceable  by  reason  of  the 
Statute  of  Frauds,  which  requires  such  con- 
tracts to  be  in  writing,"  and  decreed  a  small  sum 
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for  sorrioes  for  five  yean  before  stdt  was 
brought  up  to  the  death  of  Mrs.  Rusmiselle. 
to  be  reduced  by  the  rental  value  of  the  real 
estate  during  the  time  the  same  was  occupied 
by  Miss  Thomas  after  the  death  of  Mrs.  Rus- 
miselle. The  report  responded  also  to  the  other 
accounts  and  inquiries  ordered  by  the  court's 
decree,  which  appear,  however,  immaterial 
here. 

From  this  decree  Miss  Thomas  applied  for 
and  obtained  a  wpersedeas  from  this  court.  It 
is  assigned  as  error  here  that  the  circuit  court 
held  this  contract  void  under  the  Statute  of 
IVauds,  not  being  in  writing,  and  being  a  con- 
tract not  to  be  performed  inithin  a  year. 

The  contracts  contemplated  by  the  statute 
are  such  ss,  by  their  terms,  are  postponed  be- 
yond a  year;  but  when  the  agreement  is  to  be 
postponed  upon  a  contingency,  and  it  does  not 
appear  within  the  agreement  that  it  is  to  be 
performed  after  the  year,  then  writing  is  not 
necessary,  for  the  contingency  might  happen 
within  the  year.  If  by  its  terms,  or  b;^  reason- 
able construction,  a  contract  not  in  writing  can 
be  fully  performed  within  a  year,  although  it 
can  be  done  only  by  the  occurrence  of  some  im- 
probable event,  as  the  death  of  the  person  re- 
ferred to,  it  is  not  within  the  statute;  so  if  it 
can  be  performed  on  one  side  within  the  year. 


See  the  case  of  Seddan  ▼.  Bo9etibaum,  18  Ya.  L. 
J.  284,  8  L.  R  A.  889,  note,  and  cases  there 
cited. 

This  contract  was  fully  performed  by  Miss 
Thomas,  who  went  to  live  with  Mrs.  Rusmiselle, 
and  assumed  the  position  contracted  for  on  her 
part;  its  full  performance  on  both  sides  was  not 
postponed  beyond  the  year,  but  was  contingent 
ui)on  the  death  of  Mrs.  Rusmiselle,  which 
might  have  happened  within  the  year.  It  is 
not,  therefore,  such  a  contract  as  is  not  to  be 
performed  within  the  year  by  its  terms;  and  so 
was  not  required  by  the  statute  to  be  in  writing. 
And  we  think  the  Circuit  Court  of  Augusta 
erred  in  holding  that  it  was  void  bv  reason  of 
the  Statute  of  Frauds.  We  think,  upon  the 
fjToofs  in  the  record,  that  the  agreement  is  dis- 
tinctly proven  by  several  witnesses,  and  there 
is  no  just  reason  why  it  should  not  be  enforced. 

The  finding  of  the  commissioner  is  according 
to  the  correct  principle,  and  a  decree  should 
have  been  rendered  b^  the  circuit  court  for  the 
amount  found  by  him;  and  the  circuit  court 
erred  in  sustaining  the  exceptions  to  his  report 
upon  this  ground,  and  the  same  will  be  reversed 
and  annulled,  and  a  decree  will  be  rendered 
here  such  as  the  said  circuit  court  ought  to  have 
rendered. 

Decree  reversed. 
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Daniel  WELLS,  Jr.,  Seept, 
«. 

Lindley  COLLINS,  Appt. 
(. Wis.. ) 

1.  The  title  to  money  whlohan  agent  re- 
ceives under  a  direction  from  his  principal  to 
collect  the  same  and  pay  It  to  a  third  party  re- 
mains in  the  principal  until  such  third  party  is 
notified  of  the  direction  and  in  some  way  assumes 
control  of  it,  and  until  that  time  he  may  revoke 
the  direction  antl  require  payment  to  himself. 

2«  Any  application  of  rach  money*  by  the 

agentt  other  than  the  one  directed,  will  be  a  con- 
version of  it,  unless  some  agreement  exists  that 
It  shall  be  considered  the  agent's  money  and  that 
as  to  it  the  relation  of  debtor  and  creditor  shall 
exist  between  the  parties;  and  the  fact  that  the 
principal  has  treated  the  agent  as  his  debtor  for 
other  money  collected  by  him  wHl  not  establish 
such  agreement. 


(September  24, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  of  Milwaukee  Coun^ 
in  favor  of  plaintiff  in  an  action  to  recover  for 
the  wrongful  conversion  of  certain  money. 

The  facts  are  fully  stated  in  the  opinion. 
Mesers.  Turner  A  Timlin  for  appellant.    ' 
2dr.  J.  R.  Briffham,  for  responoent: 
Money  ooHected  bv  an  attorney  for  a  client 
is  converted  when  the  attorney,  without  au- 
thority to  treat  it  as  his  own,  converts  it  to  his 
own  use,  rnd  he  is  liable  in  tort    Refusal  to 
pay  upon  demand  is  evidence  of  conversion, 
and  the  deposit  of  such  money  in  a  bank  to  his 
own  credit  by  the  attorney  is  transferring  the 
money  from  a  specific  property  of  the  client  in- 
to a  mere  debt,  and  is  of  itself  conversion. 

OoUon  V.  Sharpstein,  14  Wis.  226;  Sargeant 
V.  Dowtiey,  49  Wis.  528. 


NOTB.— JYfne^Mafnay  rewotir  frcm  ageml  numey  in 
hig  hands  for  another^s  we. 

An  agent  to  whom  money  has  been  paid  with  a 
direction  to  hand  it  over  to  a  third  person  is  ac- 
countable only  to  his  principal  and  not  to  such  third 
person,  unless  he  has  entered  into  a  binding:  en- 
gagement with  such  third  person  which  has  given 
the  latter  a  right  of  action  against  him.  Chltty, 
Oont.  666, 686;  Addison,  Ck)nt.  841, 682;  Smith,  Gom. 
L.486. 

Where  money  was  delivered  to  an  agent  for  a 
special  purpose,  the  purpose  maybe  countermand- 
ed before  the  money  is  applied;  the  remedy  of  the 
principal  is  by  action  for  money  had  and  received. 
Oase  V.  Roberts,  Holt,  N.  P.  60a  But  it  will  not  lie 
so  long  as  nothing  has  been  done  to  countermand 
or  otherwise  determine  the  trust.   HHd, 

Where  the  principal  revokes  the  directions  be- 
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fore  the  money  is  appropriated,  the  agent  is  Uable 
to  the  principal  in  an  action  for  money  had  and 
received.  Leake,  Cont.  2d  ed.  118;  Wharton^  Ag. 
S  260:  Fletcher  v.  Marshall,  16  Mees.  A  W.  766;  Parry 
V.  Roberts,  8  Ad.  ft  EL  US;  Schee  v.  Has^nger,  8 
Binn.  886. 

80  he  is  liable  where  money  has  been  deposited 
for  a  particular  purpose  if  countermanded  before 
its  application.   Taylor  v.  Lendey,  9  East,  48. 

The  custody  of  the  agent  is  that  of  the  prlndpaL 
Moors  V.  Wyman,  6  New  Eng.  Bep.  670, 140  Mass.  60. 

If  an  agent  receives  money  for  a  special  purpose, 
which  he  neglects  or  refuses  to  Apply,  assumpsit 
lies  for  its  recovery.  Lincoln  v.  TopclilT,  Cro.  Ells. 
644. 

Wherever  the  demand  does  not  depend  upon  a 
settlement  of  open  accounts  Opeake  v.  Blchards, 
Hob.  206;  Hartup  v.  Wardlove,  8  Show.  8Ql)>ui  a<^ 
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Taylor,  J.,  delivered  the  opinion  of  the 
oourt: 

This  action  was  brought  by  the  respondent 
against  the  appellant,  to  recover  for  the  wrong- 
ful conversion  of  certain  sums  of  money  col- 
lected by  the  appellant  for  the  respondent,  and 
converted  by  appellant  to  his  own  use. 

The  material  facts  as  shown  upon  the  trial 
are  the  following:  In  1883  the  appellant  was 
the  agent  of  the  respondent  in  collecting  rents 
and  other  moneys  for  him.  At  the  same  time 
he  was  also  the  agent  of  William  B.  Wells,  col- 
lecting rents  and  transacting  other  business  for 
said  William  S.  WeUs.  That  Daniel  Wells 
was  the  owner  of  a  certain  dwelline-house 
situated  in  the  City  of  Milwaukee,  and  on  or 
about  the day  of ,  1883,  he  di- 
rected said  appellant  to  collect  the  rents  which 
should  thereafter  become  due  to  him  from  the 
tenants  of  said  premises,  and  pay  over  the 
money  so  collected  to  his  brother,  William  8. 
Wells.  This  direction  to  collect  the  rents  and 
pay  the'same  to  William  S.  Wells  was  intended 
as  a  gift  from  Daniel  Wells  to  his  brother, 
William  8.  Wells.  That  after  giving  this  di- 
rection, and  before  the  commencement  of  this 
action,  the  appellant  collected  rents  from  the 
tenants  of  said  dwelling-house  to  the  amount 
of  $368.20.  Of  this  sum  the  appellant  paid 
$50,  and  no  more,  to  said  William  S.  Wells. 
That  before  the  commencement  of  this  action 
the  respondent  demanded  of  the  said  appellant 
the  said  money  so  collected  by  him  and  not 
paid  to  said  William  8.  Welb,  and  the  appel- 
lant refused  to  pay  over  the  same  or  any  part 
thereof. 

On  the  trial  there  was  no  dispute  as  to  the 
amount  of  the  rents  collected,  or  the  amount 
actually  paid  over  by  the  appellant  to  William 
8.  Wells;  and  the  respondent  recovered  the 
amount  of  said  rents,  less  the  $50  admitted  to 
have  been  paid  to  William  8.  Wells,  and  the 
commissions  due  the  appellant  for  collecting 
the  same. 

The  appellant  claims  that  the  respondent  was 
not  entitled  to  recover  in  this  action:  First,  be- 
cause he  alleges  that  the  evidence  shows  that 
the  plaintiff  had  no  title  to  the  money  collected 
by  him  at  the  time  of  the  commencement  of 
this  action,  or  at  any  time  after  he  had  col- 
lected the  same,  and  alleges  that  immediately 
upon  his  collecting  said  rents  tbev  became  ana 
were  the  property  of  the  said  William  S.  Wells. 
Second,  Admitting  that  the  rent  so  collected 
by  him  was  the  money  of  the  respondent,  still. 


according  to  their  course  of  dealing  in  regard 
to  rents  collected  by  the  appellant  for  the  re- 
spondent, the  appellant  became  the  debtor  of 
respondent  for  the  amount  collected,  and  was 
under  no  obligation  to  pay  to  him  the  same 
money  collecteid  by  him. 

In  order  to  sustain  the  first  contention  the 
learned  counsel  for  the  appellant  contends  that 
the  evidence  shows  that  the  appellant  notified 
William  8.  Wells  that  he  was  collecting  the 
rents  of  the  house  in  question  for  his  benefit 
and  use,  and  that  there  was  at  least  an  implied 
understanding  between  him  and  said  William 
8.  Wells  that  as  fast  as  he  collected  the  same 
they  should  be  placed  to  the*  credit  of  said  Wil- 
liam 8.  Wells,  and  that  they  were  so  placed  to 
his  credit  before  the  respondent  revoked  his 
authority  to  collect  and  pay  over  to  William  8. 
Wells.  It  may  be  admitted  for  the  purpose  of 
this  case  that  u  WilUam  8.  Wells  had  been  no- 
tified of  the  direction  of  the  respondent  to  par 
the  rent  to  him,  and  he  had  directed  the  appel- 
lant to  credit  the  same  to  his  account  with  the 
appellant  as  fast  as  collected,  such  direction 
would  have  been  an  acceptance  of  the  gift,  and 
that  the  title  to  the  money  would  have  vested 
in  William  8.  Wells  as  fast  as  the  same  was 
collected  by  the  appellant.  This  claim  of  the 
appellant  was  contested  by  the  respondent,  and 
the  court  has  found  against  the  appellant. 
Upon  this  issue  William  8.  Wells  testified  that 
he  knew  notbing  of  the  direction  of  respondent 
to  the  appellant  to  pay  to  him  the  rents  of  said 
building,  and  that  the  appellant  never  informed 
him  of  the  fact  at  any  time  until  after  respond- 
ent had  revoked  his  authority  given  to  the  ap- 
pellant to  collect  and  pay  over  said  rents  to 
William  8.  Wells. 

The  court  htS^  found  as  a  fact  that  the  testis 
mony  of  said  William  8.  Wells  upon  this  issue 
is  true,  and  that  no  notice  was  ever  given  by 
the  appellant  to  William  8.  Wells  of  the  direc- 
tion given  to  the'  appellant  to  pay  said  rents  to 
him,  and,  consequently,  tliat  there  was  no  im- 
plied or  other  direction  to  the  appellant  to 
credit  him  in  his  account  for  such  rent,  or  any 
part  thereof.  It  does  not  need  any  argument 
to  show  that  until  William  8.  Weus  knew  of 
the  direction  given  by  the  respondent  to  the  ap- 
pellant no  title  to  the  money  so  collected  passed 
to  him.  The  title  remained  in  the  respondent, 
and  he  could  revoke  the  order  and  require  the 
money  to  be  paid  to  himself.  A  gift  inter 
vivos  does  not  become  perfected  so  as  to  change 
the  title  to  personal  property  until  the  donee 


tion  of  debt  or  assumpsit  for  money  had  and  re- 
ceived upon  the  special  undertakiDg  is  the  proper 
remedy.  Foster  v.  Allanson,  8  T.  R.  479;  Danforth 
V.  Schoharie  &  D.  Turnp.  Road  Go.  12  Johns.  2^; 
Gilson  V.  Stewart,  7  Watts,  100. 

So  an  agent  who  disposes  of  the  property  of  his 
principal  in  violation  of  orders  is  liable  in  this 
form  of  action  for  the  money  in  his  hands.  Hem- 
enway  v.  Hemenway,  6  Pick.  889;  Jackson  v.Baker, 
6  Cow.  188  note;  Chinn  v.  Chinn,  22  La.  Ann.  G09. 

On  misapplication  of  money  received  for  a  par^ 
ticular  service,  by  an  agrent,  the  debt  to  the  princi- 
pal becomes  absolute  and  indebitatus  assumpsit  lies 
at  suit  of  the  principal;  and  so,  on  refusal  of  the 
agent  to  account  tiierefor,  the  debt  is  absolute. 
Anonymous,  11  Mod.  92;  Key  v.  Gordon,  12  Mod.  62L 

Where  an  agent  has  been  intrusted  with  money 
to  lay  out  in  a  particular  manner,  the  principal 
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may  either  recover  it  on  default  of  such  appllca* 
tion  or  may  compel  the  specific  application  by  a 
court  of  equity.    Scott  v.  Surman,  Willes,  404. 

A  single  matter  cannot  be  the  subject  of  on  ac- 
count There  must  be  a  series  of  transactions  on 
one  side  and  of  payments  on  the  other.  Porter  v. 
Spencer,  2  Johns.  Ch.  109. 

As  to  agents,  with  some  exceptions,  a  demand  or 
request  to  account  must  be  made  before  they  can 
be  considered  in  default.  De  la  Garza  v.  Booth,  28 
Tex.  485. 

One  of  the  exceptions  is  where  he  emplosrs  the 
money  for  his  own  use.  Williams  v.  Storrs,  6  Johns. 
Ch.363. 

So  if  the  agent  denies  the  agency  and  claims  to 
have  received  the  money  on  his  own  account,  he  is 
not  entitled  to  demand  before  sulL  TUlotson  v. 
MoCrillis,  U  Yt.  477. 
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gets  actual  posseesioii  thereof,  either  by  hfm> 
self  or  his  authorized  agent  Wilcox  y.  Mat- 
Uaan.  68  Wis.  28;  Wilstm  y.  Carpenter,  17  Wis. 
628;  Heeeh  y.  Senn,  28  Wis.  286. 

In  the  case  at  bar  the  rents  were  collected  by 
the  appellant  as  the  agent  of  the  respondent, 
and  not  as  the  agent  of  the  donee,  Wuliam  S. 
Wells;  consequently  the  mere  receipt  of  the 
rents  by  the  appellant  was  not  a  deliyery  of 
them  to  William  S.  Wells,  the  donee.  We 
think  it  yery  clear  that  the  contention  that  the 
respondent  was  not  the  owner  of  the  rents  col- 
lected by  the  appellant,  and  which  were  not 
paid  oyer  by  him  to  William  S.  Wells,  or 
credited  to  him  on  account  by  said  appellant 
with  his  knowledge  and  consent,  is  not  sus- 
tained by  the  eyidence. 

The  other  contention,  that  the  only  relation 
of  the  respondent  to  the  appellant  in  re^rd  to 
the  rents  collected  by  him  under  the  direction 
given  is  that  of  creditor  and  debtor,  is  equally 
without  foundation.  Holding,  as  we  must, 
under  the  evidence  and  findings  of  the  court, 
that  the  rents  were  collected  by  the  defendant 
as  the  agent  of  the  respondent,  under  direction 
to  pay  the  same  to  William  S.  Wells  when  col- 
lected, there  can  be  no  reasonable  doubt  but 
that  the  money  when  collected  was  the  money 
of  the  respondent,  and  any  application  of  such 
money  by  his  agent  other  than  the  one  directed 
would  be  a  conversion  of  the  money  so  col- 
lected and  received.  There  could  be  no  doubt 
in  relation  to  the  matter  if  the  respondent  had 
collected  the  rents  himself  and  handed  the 
money  to  the  appellant,  with  directions  to  pay 
it  to  William  8.  Wells,  and  the  appellant  had 
neglected  topay  it  over  and  converted  it  to  his 
own  use.  When  he  receives  the  money  of  the 
tenant  of  the  respondent  as  agent  of  the  land> 
lord,  does  he  not  in  law  receive  the  money  as 
the  money  of  the  landlord?  It  certainly  is  not 
the  money  of  the  agent  when  received,  unless 
there  be  some  agreement  between  the  landlord 
and  agent,  either  express  or  implied,  that  such 
money  shall  be  considered  the  money  of  the 
agent,  and  that  only  the  relation  of  creditor 
and  debtor  shall  exist  between  the  parties  as  to 
the  money  so  received. 

Such  was  the  decision  of  this  court  in  Cotton 
y.  8/iarpftein,  14  Wis.  246.  In  the  opinion  in 
that  case  Justice  Paine,  after  a  full  discussion 
of  the  question,  says:  "We  have  found  no  case 
where  the  exact  question  now  under  discussion 
has  been  decided.  But  we  are  satisfied  that  it 
is  the  clear  result  of  principles  well  established 
that  it  is  the  duty  of  the  a^ent  to  keep  mone^ 
collected  by  him  for  the  pnncipal,  to  whom  it 
belongs,  and  that  if,  in  the  absence  of  any  au- 
thority, express  or  implied,  to  treat  it  as  his 
own,  and  himself  as  a  mere  debtor,  he  wrong- 
fully converts  it  to  his  own  use,  he  is  liable  to 
an  action  of  trover  and  to  all  the  legal  conse- 
quences of  such  an  action." 

In  the  Case  of  an  Attorney,  80  Eng.  L.  &  Eq. 
890,  Lord  Campbell  said:  ''Those  bills  were 
chattels,  sent  to  him  to  be  applied  to  a  specific 
purpose,  for  the  benefit  of  the  client,  and  he 
could  not  honestly  mix  the  proceeds  of  those 
bills  with  his  own  proper  money.  .  .^  .  Unless 
there  was  some  evidence  of  condonation  on  the 
part  of  the  client,  we  cannot  treat  this  as  a  case 
of  mere  debt." 

So  in  the  case  at  bar,  the  rent  money  came 
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to  the  hands  of  the  appellant  for  a  specific  pur- 
pose, and  he  cannot  divert  the  money  from  that 
purpose  without  the  consent,  express  or  im- 

glied,  of  the  respondent.  In  this  case  the  court 
as,  upon  sufficient  evidence,  found  that  no 
such  consent  was  given.  The  fact,  if  such  be 
the  fact,  that  the  respondent  had  treated  the 
appellant  as  his  debtor  for  other  rents  collected 
by  him,  would  not  help  the  appellant  as  to  the 
rents  collected  under  the  order  to  pay  the 
mone^  so  collected  to  William  S.  Wells.  Such 
direction  took  these  rents  out  of  the  course  of 
general  dealing  between  the  parties,  and  ap- 
propriated them  to  a  particular  purpose;  and, 
according  to  the  findings  of  the  court,  which 
are  clear^  supported  by  the  evidence,  the  ap- 
pellant did  not  appropriate  them  to  such  specif- 
ic purpose,  but,  on  the  contrary,  converted 
them  to  his  own  use,  without  the  consent, 
either  express  or  implied,  of  the  respondent  or 
of  William  S.  Wells.  We  think  the  case  was 
properly  decided  by  the  superior  court. 

ITie  judgment  of  the  Superior  Court  af  MH' 
toaukee  County  is  affirmed. 


W.  J.  TURNER,  Receiver,  etc.,  Appt. 
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IRON  CHIEF  MINING  CO.  and  H.  M.  Ben- 
jamin, Bespts, 
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1  •  To  charge  the  payment  of  a  demand 
note  upon  a  payee  who  has  indorsed  and  trans- 
ferred the  same,  demand  for  payment  must  be 
made  upon  the  maker  and  notloe  of  failure  to  pay 
given  to  the  .indorser,  within  a  reasonable  time 
after  the  indorsement. 

0.  The  question  as  to  what  eonstitntee  a 
reasonable  time  for  making  suob  demand  and 

NOTB.— Demand  note,  when  due. 

If  no  time  of  payment  is  expressed,  the  instru- 
ment is  by  Intendment  of  law  payable  on  demand, 
and  is  valid  and  negrotiabie  as  though  the  time  of 
payment  were  fully  expressed.  Byles,  Bills,  81; 
Chitty,  BUls  and  Notes,  178;  Boehm  v.  Sterling,  7  T. 
R.  437;  WhiUook  v.  Underwood,  8  Dow.  &  By.  3GA,  8 
Bam.  &  C.  167;  Down  v.  Hailing,  4  Bam.  &  G.  830, 6 
Dow.  &  By.  456,2  Gar.  &  P.  11;  Thompson  v.  Ketch- 
am,  8  Johns.  182;  Bacon  v.  Page,  1  Gonn.  404;  Lob- 
dell  V.  Hopkins,  5  Gow.  616;  Mason  v.  Patton,  1  Ma 
279;  Gayiord  v.  Van  Loan,  16  Wend.  808;  Kendall  v. 
Galvin,  16  Me.  181;  Burthe  v.  Donaldson,  15  La.  882; 
Gomell  v.  Moulton,  8  Denio,  12;  Green  v.  Drebiibis, 
1 G.  Greene  (Iowa)  662;  Freeman  v.  Boas,  16  Ga.  268; 
Saokett  v.  Spencer,  29  Barb.  180;  Pindar  v.  Barlow, 
81  Vt.  629;  Jones  v.  Brown,  U  Ohio  St.  601;  Holmes 
V.  West,  17  Cal.  823;  Porter  v.  Porter,  61  Me.  878; 
Keyes  v.  Fenstermaker,  24  Gal.  889;  Huyck  v.  Mea- 
dor,  24  Ark.  191;  Meador  v.  Dollar  Sav.  Bank,  66  Ga. 
605;  Dodd  v.  Denny,  6  Or.  166;  Salinas  v.  Wright,  11 
Tex.  6T2;  First  Nat.  Bank  v.  Price.  62  Iowa,  670; 
Libby  v.  Mikelborg,  28  Minn.  88;  1  Bandolph,  Oom. 
Paper.  167-159. 

If  a  note  is  post-dated  and  no  time  of  payment  is 
expressed,  it  will  be  due  on  and  after  the  day  of  its 
date.  Mohawk  Bank  v.  Broderick,  10  Wend.  804, 
affirmed  18  Wend.  183;  Gough  v.  Staats,  18  Wend.  549. 

BiUs  and  notes  made  payable  on  demand  are  dne 
immediately.  Wheeler  v.  Warner,  47  N.  Y.  619; 
Howland  v.  Edmonds,  24  N.  Y.807;  Herriok  v.Wool- 
verton,  41 N.  Y.  691;  Palmer  v.  Palmer,  86  Mich.4S7; 
Norton  v.  Ellam,2  Mees.  &  W.  401;  Cammer  v.Har- 
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gtrlnff  such  notioe  to  one  of  law  for  the  court 
where  the  facts  are  not  in  dispute;  and  a  delay  of 
more  than  ten  months  will  be  held  unreasonable. 

\  (September  2i,  188(U 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Circuit  Court  of  Milwaukee  County  dis- 
inissine  the  complaint  as  to  the  iudorser  in 
an  action  upon  a  promissory  note.    Affirmed, 

Statement  by  CaModajrt  Z..* 

It  appears  from  the  record,  and  is  undisputed, 
that  January  10, 1887,  the  defendant  company, 
for  value  received,  made  and  executed  its 
promissory  note,  pajrable  to  the  defendant, 
Henry  M.  Benjamin,  in  the  words  and  figures 
following,  to  wit: 

$8,506.9d.    Milwaukee,  January  10,  1887. 

On  demand,  after  date,  we  promise  to  pay  to 
the  order  of  H.  M.  Benjamin  thirty-five  hun- 
dred and  eight  dollars  and  92-100  dollars,  at 
Merchants'  Exchange  Bank,  Milwaukee,  Wis., 
with  seven  per  cent  interest  until  paid,  value 
received. 

The  Iron  Chief  Mining  Co. 
By  H.  M.  Benjamin,  Pr^ident 
H.  Nunnemacher,  Secretary. 

That  at  that  time  Henry  M.  Benjamin  and 
said  Nunnemacher  owned  a  majonty  of  the 
stock  of  said  company,  and  both  resided  in 
Milwaukee;  that  February  9,  1887,  said  Nun- 
nemacher,  acting  for  and  in  behalf  of  himself 
and  said  Henry  M.  Benjamin,  sold  and  trans- 
ferred and  delivered  all  of  their  said  stock  in 
said  company,  toother  with  the  said  note  and 
other  notes,  to  said  Moore,  Benjamin  &  Co.; 
thMt  the  name  of  the  Benjamin  belonging  to 
the  said  last-named  firm  was  H.  8.  Benjamin; 


that  the  said  Henry  M.  Benjamin  and  said 
Nunnemacher  thereupon  ceased  to  have  any 
connection  with,  or  interest  in,  said  iron  com- 

5 any,  and  the  members  of  the  said  firm  of 
ioore,  Benjamin  &  Co.  thereupon  became  the 
officers  thereof:  that  about  February  15, 1887, 
said  Henry  M.  Benjamin,  at  the  request  of  said 
H.  S.  Benjamin,  indorsed  said  note  by  writing 
his  name  on  the  back  thereof;  that  on  or  about 
November  15,  lb87,  and  in  a  suit  between  the 
members  of  the  firm  of  Moore,  Benjamin  & 
Co.,  the  plaintiff,  W.  J.  Turner,  was  appointed 
a  receiver  of  the  rights,  credits  and  effects  of 
Moore,  Benjamin  &  Co.,  including  said  note; 
that  said  Moore  resided  at  Hurley,  Wis.,  and 
said  H.  S.  Benjamin  resided  and  did  business 
at  Milwaukee,  Wis.;  that  December  16,  1887, 
payment  was  duly  demanded  on  said  note,  but 
the  same  was  not  paid,  nor  any  part  thereof, 
and  it  was  thereupon  protested  for  nonpay- 
ment, and  notice  thereof  given  to  said  iron 
company,  said  Henry  M.  ^njamin,  and  said 
Nunnemacher;  that  subsequently  the  plaintiff 
commenced  this  action  against  the  defendants 
upon  said  note;  that  Henry  M.  Benjamin  an- 
swered the  complaint  by  way  of  denials,  and 
alleged  the  agreement  under  which  the  transfer 
and  delivery  of  the  stock,  notes,  etc.,  was  made 
to  Moore,  Benjamin  &  Co.,  as  aforesaid,  and 
the  indorsement  was  made  as  aforesaid;  that  the 
trial  of  the  issues  thus  formed  was  had  by  jury, 
and,  at  the  close  of  the  evidence,  the  court 
stated,  in  effect,  as  a  matter  of  law,  that  the 
presentment  of  the  paper  and  the  demand  for 
payment,  and  the  protest  and  notice  of  protest, 
were  too  late  to  hold  the  said  Henry  M.  Benja- 
min as  indorser.  Thereupon  the  court  directed 
the  jury  to  find  for  the  plaintiff  as  against  the 
defendant  the  Iron  Chief  Mining  Company, 
and  in  favor  of  the  defendant  Henry  M.  Ben- 


rison,  2  McCord,  L.  246;  Easton  v.  MoAllister,  1  Mo. 
<I6^  Caldwell  v.  Bodman,  6  Jones,  L.  188. 

Id  Ohio  such  notes  are  deemed  due  when  demand- 
able.  Gordon  v.  Preston,  Wright  (Ohio)  8il;  McLure 
T.  Lonirwortb,  Id.  682. 

Such  a  note  will  be  regarded  as  overdue  after  the 
lapse  of  a  reasonable  tima  Herrlck  v.Woolverton, 
flN.Y.681. 

As  between  the  original  parties  it  is  due  Immedi- 
ately, notwithstanding  a  statute  fixing  the  term  of 
four  months  for  the  maturity  of  demand  notes. 
Seymour  v.  Continental  L.  Ins.  Co.  44  Conn.  800; 
Gen.Stat.8«B,§2. 

Trantfer  of  overdve  note. 

The  note«  being  overdue  when  transferred,  must 
be  considered  as  payable  on  demand.  The  plaintiff 
was  bound  to  make  demand  and  give  notice  within 
a  reasonable  time.  He  permitted  three  or  four 
months  to  elapse.  Jackson  v.  Rlcbards,  2  Cai.  848; 
Berry  v.  Robinson,  9  Johns.  121;  Sice  v.Cunnlngham, 
1  Cow.  407;  Aymar  v.  Beers,  7  Cow.  705:  Van  Hoesen 
V.  Van  Alstjrne,  3  Wend.  7S. 

Preaentment  and  demand,  and  notice  of  defavXt  es- 

The  legal  effect  of  indorsing  an  overdue  promis- 
sory note,  negotiable  in  form,  is  generaUy  held  to 
be  the  equivalent  of  an  inland  bill  of  exohangOf 
drawn  by  the  indorser  on  the  maker  of  the  note, 
payable  to  the  indorsee  at  sight  or  on  demand;  and 
by  its  analogy  in  this  regard  the  duty  of  the  in- 
dorsee of  such  a  note,  if  he  would  hold  the  indorser. 
Is  generally  determined.  Patterson  v.  Todd,  18  Pa. 
426;  Tyler  v.  Young,  80  Pa.  144;  Leldy  v.  Tammany, 
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0  Watts,  868;  Bassenhoist  v.  Wilby,  11  West  Bepw 
272, 46  Ohio  St.  838. 

An  indorser,  to  be  held  on  a  dishonored  note,  must 
have  legal  notice  of  nonpayment,  if  his  address  is 
ascertainable  by  exercise  of  reasonable  diligenoe 
Hart  V.  McLellan,  6  New  Eng.  Rep.  188, 80  Me.  96. 

This  is  an  essential  element— not  notioe  on  a  given 
day,  but  after  the  holder  has  had  reasonable  time 
to  make  tbe  demand  on  the  maker,  and  has  em- 
ployed that  time  with  diligence— and  unless  waived, 
the  fact  that  at  tbe  time  of  the  indorsement  the  in- 
dorser bad  reason  to  believe,  and  did  believe,  that 
the  maker  would  not  pay,  does  not  dispense  with 
the  necessity  of  due  notice  to  him  of  tbe  makers 
default  (Denny  v.  Palmer,  6  Ired.  L.  610;  Oliver  ▼• 
Munday,  8  N.  J.  L.  962:  Allwood  v.  Haseldon,  2  Bai« 
ley,  L.  487,  the  latter  being  a  case  where  the  note 
was  indorsed  after  maturity.  See  also  Qray  v.  Bell, 
2  Rich.  L.  67;  2  Daniel,  Neg.  Inst.  §9  1171, 1172;  Bas- 
senhorst  v.  Wilby,  11  West.  Rep.  274, 45  Obio  St  833); 
and  although  the  makers  were  known  to  be  insolv- 
ent. 1  Parsons,  Cont.  279;  1  Parsons,  Notes  and  Bills, 
446;  Bassenhorst  v.  Wilby,  wapira. 

Where  the  liability  of  the  guarantor  depends  upon 
a  contingency,  it  is  necessary  that  notioe  of  default 
should  be  given  to  him  within  a  reasonable  time 
after  demand;  and  demand  should  be  made  of  the 
principal  at  or  very  soon  after  maturity.  Clay  v. 
Edgerton,  19  Ohio  St  668;  Dickerson  v.  Derrlokson, 
30  IlL  677;  Montgomery  v.  KeUogg,  48  Miss.  486; 
Tledeman,  Com.  Paper,  096. 

Where  the  guaranty  is  absolute,  the  authorities 
are  divided,  some  holding  that  the  guarantor's  li- 
ability becomes  absolute  at  maturity,  without  any 
demand  on  the  principal  or  notice  of  default  to 
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^mlD,  dismissing  the  complaint  as  to  him. 
From  the  judgment  thereupon  rendered  ao- 
oordingly  the  plaintiff  brihgs  this  appeal. 

Jfr.  William  H«  Timlin  for  appellant 
Mewn.  Williama»  Friend  A;  Brig^ht*  for 

lespondent  Benjamin: 

A  note  payable  on  demand,  with  or  without 
interest,  is  due  forthwith,  and  may  be  sued 
without  demand,  and  the  Statute  of  Limitations 
runs  from  the  date. 

Herrick  v.  Woolterton,41  N.  T.  581;  Wheeler 
▼.  Warner,  47  N.  Y.  520;  Bumham  v.  AUen,  1 
Cray,  406;  Curran  v.  Witter,  68  Wis.  16. 

When  a  note  is  negotiated  after  it  is  due,  de- 
mand must  be  made  upon  the  maker  within  a 
reasonable  time,  and  notice  given  to  the  in- 
dorser  in  order  to  charse  him. 

Oiinn  V.  Madigan,  SH3  Wis.  164;  Qorwilh  t. 
Morrison,  1  Finn.  490;  8  Kent,  Com.  128, 
*98;  Berry  v.  Bohineon,  9  Johns.  121;  Van 
Soeeen  y.  Van  Alaiyne,  8  Wend.  75;  BassenTiorsi 
y.  Wilby,  11  West.  Rep.  270,  45  Ohio  St.  888; 
4jhraul  y.  Strutzel,  58  Iowa,  712;  GoU  v.  Bar- 
nard^ 18  Pick.  260;  Sanborn  y.  Southard,  25 
Me.  409,  48  Am.  Dec.  288;  Qoodwin  y.  Da^oen- 
wrt.  An  Me.  112;  Leny  y.  Brew,  14  Ark.  884;  8 
Kandolph,  Com.  Paper,  §  1098;  Parsons,  Notes 
and  Bills,  268,  and  authorities  in  note  G; 
Branch  Bank  y.  Oaffney,  9  Ala.  158;  Beehe  v. 
Brooks,  12  Cal.  808;  Patienon  y.  Todd,  18  Pa. 
426;  Tyler  y.  Touru^,  80  Pa.  144;  1  Parsons, 
Cont.  5th  ed.  254^256;  LeaviU  y.  Putnam,  dN. 
Y.  494. 

Notes  payable  on  demand  must  be  presented 
for  payment  by  the  holder  within  a  reasonable 
lime  in  order  to  charge  the  indorser. 

Edwards,  Notes  and  Bills,  §121  et  eeq.,  156, 
160,  890,  892,  8d  ed.  §§  1»2, 544;  Story,  Prom. 
Notes,  §  207  and  n<?<j;  Story.  Bills,i§S  267, 281; 
Parsons,  Notes  and  Bills,  268  et  eeq.  and  note; 


Field  T.  NifHeereon,  18  Mass.  181;  Seaur  y. 
Lincoln,  21  Pick.  267;  Banger  y.  Gary,  1  Met 
869,  878;  Siee  v.  Cunningham,  1  Cow.  897; 
Aymar  v.  Beere,  7  Cow.  705;  SommermUey.  Wil- 
liams, 1  Stew.  (Ala.)  484;  Keyes  y.  Fenster- 
maker,  24  Cal.  829;  Jerome  y.  StMins,  14  Cal. 
457;  Muddy.  Harper,  1  Md.  110,  54  Am.  Dec. 
644  and  note;  Jones  y.  Robinson,  11  Ark.  504, 
54  Am.  Dec.  218;  Merrittv,  Todd,  23  N.  Y.  86. 
80  Am.  Dec.  250,  note;  Morey  v.  Wakefield,  41 
Vt.  24,  98  Am.  Dec.  562;  Martin  y.  Winshw, 
2  Mason,  241;  Daniel,  Neg.  Inst.  §§  610-612. 

Cassoday,  J,,  delivered  the  opinion  of  the 
court: 

From  the  undisputed  evidence  it  appears  that 
the  demand  of  payment  and  notice  of  protest 
were  made  and  given  more  than  ten  months 
after  the  transfer  and  indorsement  of  the  note. 
The  law  is  well  settled  that  a  promissory  note 
payable  on  demand,  whether  with  or  without 
interest,  is  due  forthwith,  and  an  action  there- 
on a^inst  the  maker  is  barred  by  the  Statute 
of  Limitations,  if  not  brought  within  the  time 
prescribed  by  statute  after  its  date.  Wheder 
y.  Warner,  47  N.  Y.  519;  Rowland  v.  Edmonds, 
24  N.  Y.  807:  Burnham  v.  Allen,  1  Grav,  486; 
Sylvester  y.  Crapo,  15  Pick,  92;  Taylor  v..  Wit- 
man,  8  Grant,  Cas.  188;  Larason  y.  Lambert, 
12  N.  4.  L.  247;  Ourran  y.  Witter,  68  Wis.  16; 
Schriber  y.  Richmond,  78  Wis.  12;  MitcheU  y. 
Easton,  37  Minn.  385;  ffiU  v.  Henry,  17  Ohio, 
9;  CaldioeU  v.  Rodman,  5  Jones,  L.  189;  WiUes 
v.  Bobinson,  8  Rich.  L.  182. 

The  mere  fact  that  such  note  is  payable  at  a 
particular  place  does  not  eyen  make  it  neces- 
saiT  to  allege  or  prove  that  it  was  so  presented 
before  the  commencement  of  the  action, 
Dougherty  y.  Western  Bank,  18  €kL  287. 

This  being  so,  it  necessarily  follows  that  the 
note  in  question  became  due  and  payable  hn- 


tiimself.  Brown  v.  Cartiss,  9  N.  T.  SS8;  Allen  y. 
Klghtmere,  20  Johns.  866:  Heaton  v.  Hulbert,  4  111. 
490;  Voltz  V.  Harris,  40  IlL  159;  Wright  v.  Dyer,  48 
Mo.  S28;  Breed  v.  Hillhouse,  7  Conn.  6S3;  Bead  v. 
Cutts,  7  Me.  186. 

But  others  claim  that  In  order  to  make  sure  of 
the  liability  of  the  guarantor  in  any  case,  demand 
must  te  made  of  the  principal  and  notice  of  default 
aent  to  the  guarantor,  within  a  reasonable  time  af- 
ter maturity.  Douglass  v.  Beynolda,  82  U.  S.  7  Pet. 
l;^  (8  L.  ed.  620);  Reynolds  v.  Douglass,  37  U.  S.  12 
Pet.  608  (9  L.  ed.  1171);  Oxford  Bank  y.  Haynes,  8 
Pick.  423;  Talbot  v.  (}ay,  18  Pick.  536:  Newton  Wagon 
€o.  y.  Diers.  10  Neb.  286;  Second  Nat.  Bank  v.  Oay- 
lord;84  Iowa,  248:  Rodabaugh  y.  Pitkin,  46  Iowa, 
IM5;  Gibbs  y.  Cannon,  9  Berg.  &  R.  202. 

Demand  and  notice  to  he  made  in  reasondbiU  time. 

The  indorser  becomes  liable  to  the  Indorsee,  if  the 
cote  is  presented  to  the  maker  for  payment  in  a 
reasonable  time,  and  notice  is  given  the  indorser  in 
case  of  nonpayment.  1  Parsons,  Cont.  5th  ed.  254- 
256;  Leavitt  y.  Putnam,  8  N.  Y.  484;  Bassenhorst  y. 
WUby,  11  West  Rep.  272, 45  Ohio  St.  883. 

It  is  said  in  one  case  (Aldis  y.  Johnson,  1  Vt.  186): 
^*If  the  Indorsement  be  made  after  the  note  falls 
due,  the  demand  of  payment  must  be  made  as  if 
the  note  fell  due  the  day  of  the  indorsement.** 

But  the  only  reasonable  rule  that  oan.be  adopted 
is  to  require  due  diligence  in  presenting  the  note  to 
the  maker  for  pasrment.  Tyler  v. Young,  80  Pa.  144; 
Berry  y.  Robinson,  9  Johns.  121;  McKinney  y.  Craw- 
ford, 8  Serg.  ft  B.  861;  1  Parsons,  Notes  and  Bills,  8n, 
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and  notes;  Daniel,  Neg.  Inst  H  806, 811,  996;  Light 
y.  Kingsbury,  60  Mo.  831. 

A  demand  of  payment  within  three  or  four  weeks 
after  the  transfer  of  a  note,  overdue  when  trans- 
ferred, and  notice  of  nonpayment  wltbm  two  or 
three  months  after  such  demand,  is  sufficient  to 
charge  the  indorser,  where,  from  the  facts  of  the 
case,  it  is  manifest  tiiat  an  immediate  demand  and 
notice  was  not  contemplated.  An  indorser  is  not 
discharged  by  the  omission  of  demand  and  notice 
where  it  is  clearly  shown  thatiuo  damage  has  been 
sustained  by  the  omission.  Oommeroial  Bank  y. 
Hughes,  17  Wend.  94;  Brown  y.  MafFey,  15  Bast,  216. 
See  Van  Wart  y.  Smith,  1  Wend.  297,  and  note;  Van 
Hoesen  y.  Van  AMyne,  8  Wend.  75. 

When  a  question  of  fcut,  and  when  o/  law.  • 
Where  the  facts  are  in  dispute,  it  is,  as  in  similar 
oontroversies,  a  question  for  the  Jury  to  determine 
whether  the  note  was  presented  in  a  reasonable 
time  to  the  maker  for  pasrment,  so  as  to  bind  the 
mdorser;  but  where  they  are  ascertained  it  is  a 
question  for  the  court,  and  cannot  properly  be  sub- 
mltted  to  the  Jury  as  a  question  of  fact.  Walker  y. 
Stetson,  14  Ohio  St.  89;  1  Parsons,  Notes  and  Bills, 
839;  Daniel,  Neg.  Inst.  9  612;  Bassenhorst  y.  WUby, 
11  West.  Rep.  278, 45  Ohio  St.  888;  Sice  y.  Cunning- 
ham, 1  Cow.  408;  Van  Hoesen  y.  Van  Aistyne,  8 
Wend.  79. 

An  exhaustiye  discussion  of  the  subject  will  be 
found  in  Parsons  on  Notes  and  Bills,  ohap.  U,  9  7, 
Excuses  for  Absence  of  Demand  of  Payment;  and 
ohap.  18,  Eoxusesfor  Want  of  Notieu  Bassenhorst 
y«  Wilby,  supra. 
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mediately  upon  its  inception,  and  that  upon  its 
transfer  and  indorsement  Moore,  Benjamin  & 
Go.  might  immediately  have  maintained  an  ac- 
tion thereon  against  the  maker  corporation, 
without  any  demand  whatever.  Two  questions 
are  thus  suggested:  Was  it  necessary  for  that 
firm  to  demand  payment  and  give  notice  of 
non-payment  in  order  to  charge  Henry  M. 
Benfamin  as  indorser  thereon?  And,  if  so, 
was  he  discharged  hy  the  delay  in  making  such 
demand  and  giving  such  notice? 

It  has  heen  held  in  New  York,  and  perhaps 
elsewhere,  that  an  "indorsed  promissory  note, 
payable  on  demand  with  interest,  is  a  contin- 
uing security,  on  which  the  indorser  will  re- 
main liable  until  an  actual  demand,  and  upon 
which  the  holder  is  not  chargeable  with  neglect 
for  omitting  to  make  demand  within  an v  par- 
ticular time."  MerriU  v.  Todd,  28  N.  Y.  28, 
80  Am.  Dec.  248. 

But  much  of  the  reasoning  in  that  case  seems 
to  have  been  disapproved  by  subsequent  cases 
in  the  same  court.  Berrick  y.  Wodverton,  41 
N.  Y.  681;  Wheeler  v.  Warner,  eupra;  Pardee 
V.  FUh,  60  N.  Y.  266;  Crim  v.  Starkweather, 
88  N.  Y.  889;  Parker  v.  Stroud,  98  N.  Y.  879; 
BhuiU  y.  Fingar,  100  N.  Y.  641,  1  Cent.  Rep. 
780. 

The  case  of  Merritt  y.  Todd,  supra,  has  been 
expressly  repudiated  in  Louisiana,  where  it  is 
held  that  *'a  demand  note  must  be  protested 
and  notice  given  within  a  reasonable  time  to 
hold  an  indorser;  and  the  fact  that  the  indorse- 
ment was  for  accommodation,  and  that  the  note 
bears  interest,  makes  no  difference. "  Thieknan 
y.  GhiebU,  82  La.  Ann.  260,  86  Am.  Rep.  267. 

This  ruling  seems  to  be  in  harmony  with  the 
current  of  authority  in  this  country,  as  appears 
from  the  valuable  notes  by  Mr.  Freeman  in  80 
Am.  Dec.  250,  254.  Among  the  cases  support- 
ing this  view  may  be  cited:  tkjrman  v.  Baikin, 
2  Gai.  872;  8iee  y.  Cunningham,  1  Cow.  897; 
PiM  y.  Mekeraon,  18  Mass.  181;  Seaver  y. 
Lincoln,  21  Pick.  267. 

The  ordinary  contract  of  an  indorser  of  a 


note  is  to  pay  the  same,  if  the  maker  does  not, 
on  presentation  at  maturity,  in  case  he  is  duly 
notified.  Charles  v.  Dents,  42  Wis.  57;  J^unt' 
ner  y.  Boufen,  2  Wis.  624;  Catiin  y.  Jones,  1 
Pin.  180. 

The  only  difference  between  such  a  case  and 
tbe  case  at  bar  is  that  here  the  note  was  due 
before  the  indorsement  was  made.  It  is  sub- 
stantially the  same  as  a  note  payable  at  a  fixed 
time,  and  then  indorsed  by  the  payee  after 
maturity.  The  rule  seems  to  be  firmly  estab- 
lished that,  in  order  to  charge  such  an  indorser 
after  maturiw  with  liability,  payment  must  be 
demanded  oi  the  maker  within  a  reasonable 
time  thereafter,  and,  in  case  of  failure  to  pay, 
notice  thereof  must  thereupon  be  given  to  the 
indorser.  Berry  y.  BMnson,  9  Johns.  121,  6 
Am.  Dea  267;  Poole  v.  Tolleson,  1  McOord,  L. 
199,  10  Am.  Dec.  668;  Ecfert  v.  Bes  Coudres,  1 
Mill, Const.  Rep.  69, 12  Am.  Dec.  609;  Nash  y. 
Barringion,  2  Aikens,  9,  16  Am.  Dec.  672;  CoU 
V.  Barnard,  18  Pick.  260,  29  Am.  Dec.  584; 
Kirkpatriek  y.  McCvUough,  8  Humph.  171,  ^ 
Am.  Dec.  158;  Gray  v.  BeU,  2  Rich.  L.  67,  44 
Am.  Dec.  277;  LeaviU  v.  Putnam,  8  N.  Y.  494, 
58  Am.  Dec..822;  Mudd  v.  Barper,  1  Md.  110, 
54  Am.  Dec.  644;  Bassenharst  y.  WiWy,  45 
Ohio  8t  833, 11  West.  Rep.  270. 

This  court  has  frequently  sanctioned  this 
doctrine.  Conoith  v.  Morrison,  1  Pin.  489; 
Lindsey  y.  McClelland,  18  Wis.  481;  Ghann  y. 
Madigan,  28  Wis.  164. 

The  cases  cited-abo  firmly,  establish  the  rule 
that  where,  as  here,  the  material  facts  are  ad- 
mitted or  not  in  dispute,  the  question  as  to  what 
constitutes  a  reasonable  time  for  making  such 
demand  andeivingsuch  notice  is  one  of  law  for 
the  court.  We  are  all  clearly  of  the  opinion  that 
the  delay  in  making  the  demand  and  giving 
the  notice  in  the  case  at  bar  was  unreasonable, 
and  hence  that  the  court  properly  directed  a 
verdict  in  favor  of  the  defendant  Henry  M. 
Benjamin. 

The  judgment  of  the  Circuit  Court  is  qf- 
firmed. 
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1*  A  general  objection  to  the  introduc- 
tion of  a  map  in  evidenoe  on  the  question  of 
a  town  boundary  is  not  suflQclent  to  raise  an  ob- 
jection to  the  laok  of  proof  that  it  was  a  erenuine 
map  published  by  order  of  the  Legrislature. 

8*  Judicial  notice  may  be  taken  byMassa- 
chusetta  courts  that  tbe  Connecticut  River  above 
the  dam  at  Holyoke  does  not,  either  by  itself  or 

NOTB.— Judicial  notice. 

See  Olive  ▼.  State,  8  L.  R.  A.  88,  naU,  88  Ala.  88; 
Skinner  v.  Harrison  Twp.  2  L.  R.  A.  187. 116  Ind.  188; 
If  isBOuri  Pao.  R.  Co.  v.  Lewis,  24  Neb.  848, 2  L.  R.  A. 
87,  note;  Com.  v.  Fitzpatriok,  1 L.  R.  A.  482, 121  Pa. 
109:NetBO  v.State,  24  Fla.  888. 1 L. R.  A. 826; Gulf ,  a 
ft  &  F.  R.  Oo.  ▼.  State  (Tex.)  1  L.  R.  A.  848. 
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by  uniting  with  other  water,  constitute  a  pnbld 
hi^rhway  over  which  commerce  may  be  carried 
on  with  other  States  or  with  foreign  countries. 

8.  Waters  of  a  river  which  can  be  used  by 
vessels  only  for  the  transportation  of  persons 
and  property  between  different  places  in  the  same 
State  are  not  within  the  maritime  Jurisdiction  of 
the  United  States. 

4.  ▲  license  to  ran  a  steamboat  on  waters 
of  a  river  which  can  be  used  only  for  transports 
Hon  between  places  in  the  same  State  may  be  re- 
quired by  a  state  law  making  it  an  indictable  of- 
fense to  run  such  steamboat  without  a  license. 

(November,  1888.) 

ON  defendant's  exceptions.  Overruled, 
This  was  an  indictment  charging  the  de- 
fendant with  having  run  a  steamboat  for  the 
conveyance  of  passengers  on  the  Connecticut 
River  at  South  Hadley  in  Hampshire  County, 
and  landing  and  receiving  passengers  there  wItA- 
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oot  ha^inff  obtained  anv  license  from  the  select- 
men of  said  Town  of  South  Hadley. 

There  was  evidence  tending  to  show  that 
upon  the  dates  alleged  in  the  indictment  the 
defendant  was  in  possession  of  a  certain  steam- 
boat and  carried  persons  from  the  Citjof  Hol- 
yoke  and  landed  them  at  a  point  about  one  and 
one  fourth  miles  above  Holyoke  dam  on  the 
east  side  of  the  river,  alleged  to  be  within  the  lim- 
its of  said  Town  of  South  Hadley;  and  also  took 
persona  from  said  point  and  carried  them  in  said 
steamboat  to  said  Holyoke.  That  on  Jane  S4, 
1888,  be  collected  fares  of  twenty-flve  cents  from 
each  person  on  board,  which  was  for  the  ''round 
trip,  including  the  right  to  enter  a  grove  leased 
by  him,  to  which  the  passengers  went  from  the 
landing  place;  that  the  place  of  landing  was  at 
^e  water's  edge  several  rods  from  "high-water 
mark"  on  the  easterly  or  South  Hadley  side  of 
said  river;  that  the  land  on  the  opposite  side 
was  in  the  City  of  Northampton.  For  the  pur- 
pose ofproving  that  said  landing  place  was  in 
South  Hadley,  the  statute  incon>orating  South 
Hadley  was  put  in  evidence  and  also  a  map  of 
the  State  purporting  to  be  made  "by  order  of 
the  Legislature  in  1844,  Simeon  Borden,  Super- 
intendent," subject  to  the  defendant's  objec- 
tion. Several  witnesses  who  had  no  special 
knowledge  of  the  boundary  line,  but  who  were 
residents  of  the  vicinity,  were  asked  whether 
they  knew  in  what  town  the  said  point  of  land- 
ing on  the  east  side  of  the  river  was,  and,  each 
answering  in  the  a&mative,  they  were  asked 
and  penmtteci  to  state  that  the  place  was  in 
South  Hadlev. 

It  appeared  that  there  were  two  dams  erected 
between  Hartford  in  the  State  of  Connecticut 
and  said  Hadley,  including  the  dam  at  Hol- 
Toke;  that  before  said  dam  was  built  in  1847 
boats  were  accustomed  to  pass  through  the  ca- 
nal around  the  falls  at  South  Hadley  to  points 
further  up  the  stream  to  all  towns  above.  It 
was  admitted,  at  the  trial,  that  said  defendant 
had  not  obtained  any  license  'from  the  select- 
men of  said  South  Hadley  to  run  said  steam- 
boat. 

Mesgn,  Georee  M.  Steamai  and  J*  B« 
O'Donnellfor  defendant. 

Mews.  Andrew  J«  Waterman,  Atty- 
Oen.,  and  H«  A*  Wyman,  M  Aut,  A^y- 
Gen.^  for  the  Commonwealth: 

Falls  and  dams  upon  rivers  have  been  held 
to  mark  the  limit  of  maritime  jurisdiction  of 
the  United  States. 

Veaziey,  Moor,  55  U.  S.  14  How.  568  (14  L.  ed. 
545);  People  v.  TibbetU,  19  N.  Y.  528;  Livings- 
ton V.  Van  Ingen,  9  Johns.  507;  MeBeynolds  v. 
BmaUhause,  8  Bush,  447;  Tiedeman,  Lim.  Pol. 
Power,  p.  631. 

In  addition  to  the  facts  presented  hj  the  evi- 
dence as  reported  in  the  bUl  of  exceptions  as  to 
the  state  of  the  river  in  question,  this  would 
seem  to  be  one  of  those  cases  in  which  the  court 
could  properly  take  judicial  notice  of  a  matter 
of  fact,  to  wit,  that  the  Connecticut  River  at 
South  Hadley,  within  the  Commonwealth,  was 
not  "navigable  water,"  and  hence  not  within 
the  jurisdiction  of  the  admiralty  courts. 

It  would  appear  to  be  a  matter  of  common 
knowledge  that  such  is  the  fact. 

Peyroux  v.  Howard,  82  U.  S.  7  Pet  842.  843 
8  L.  ed.  700);  The  Apollon,  22  U.  S.  9  Wheat 

4  (6  Lw  ed.  Ill);  U.  S.  t.  La  Vengeance,  8  U.  S. 
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8  Dall.  297  (1  L.[ed.  610);  Com.  t.  Ikmond,  108 
Mass.  447. 

But,  in  addition  to  this  view  of  the  case, 
there  is  the  fact  Uiat  the  matter  involved  in  this 
case  is  one  wholly  relating  to  the  internal  af- 
fairs of  the  State,  upon  waters  wholly  within 
the  State,  and  not  to  be  reached  by  navigation 
from  any  other.  Such  matters  are  cleany  not 
within  the  maritime  jurisdiction  of  the  United 
Stat^. 

J^ariTig  v.  Clarke,  46  U.  S.  5  How.  499,  600 

g2  L.  ed.  226);  Allen  v.  Newberry,  62  U.  S.  21 
ow.  244  (16  L.  ed.  110);  Maguire  v.  Card,  62 
U.  S.  21  How.  248(16  L.  ed.  118);  New  Jersey 
Steam  Nav,  Co,  v.  Merchants  Bank,  47  U.  S.  o 
How.  892  (12  L.  ed.  465);  Com.  v,  Alger,  7 
Cush.  82;  Com.  v.  Peters,  12  Met.  887,  890; 
JSeotty.  Willson,91^. H.  821;  SmiihY.  Alabama, 
124  U.  S.  465,  480  (81  L.  ed.  508,  518);  The 
Genesee  Chief  v.  Fitehugh,  53  U.  ,S.  12  How. 
443,  458(18  L.  ed.  1058). 

The  statute  is  not  unconstitutional  and  void. 
It  is  purely  a  matter  of  police  regulation,  such 
as  is  cleariy  within  the  authority  of  the  Legis- 
lature to  make. 

There  is  no  doubt  that,  upon  a  stream  like 
this,  matters  may  arise  which  are  subject  to 
state  legislation. 

Harrigan  v.  Connecticut  Riwr  Luniber  Co. 
129  Mass.  580,  585;  Hannibal  dk  8t,  J.  R.  Co. 
V.  Husen,  95  U.  S.  465  (24  L.  ed.  527);  Com. 
V.  Colton,  8  Gray,  488. 

The  law  is  clearly  a  reasonable  one.  It  is  di- 
rected to  the  protection  of  life,  liberty,  health 
and  property  within  the  borders  of  the  btate, 
and  does  not  interfere  with  commerce  between 
the  States  in  any  way.  Its  scope,  limitations 
and  purpose  are  plainly  evident  from  its  con- 
text. 

Harrigan  v.  Connecticut  Riwr  Lumber  Co. 
supra;  Smith  v.  Maryland,  59  U.  S.  18  How.  71, 
75  (15  L.  ed.  269,  271);  Scott  v.  Willson,  8  N. 
H.  821;  Bowman  v.  Chicago  dN  W.  B.  Co.  125 
U.  S.  465  (31  L.  ed.  700);  Welton  v.  Missouri, 
91  U.  S.  278  (23  L.  ed.  848). 

Field*  J.,  delivered  the  opinion  of  the  court: 

The  only  exceptions  argued  are  the  exoeption 
to  the  admission  of  the  map  in  evidence,  and 
the  exceptions  to  the  refusal  of  the  court  to  rule 
"that  there  is  no  evidence  that  the  Connecticut 
Kiver  between  Springfield  and  Hadley  is  not 
within  the  maritime  jurisdiction  of  the  United 
States,"  and  to  the  renisal  of  the  court  to  quash 
the  indictment,  "because  it  is  not  alleged  in 
said  indictment,  or  in  any  count  thereof,  that 
said  defendant  carried  said  passengers  as  afore- 
said for  hire."  The  other  exceptions  taken  at 
the  trial  must  be  regarded  as  waived. 

If  there  was  a  map  of  the  towns  and  counties 
of  the  Commonwealth  published  by  authority 
of  the  Legislature,  pursuant  to  chapter  69  of 
the  Resolves  of  the  Year  1844,  it  was  some  evi- 
dence of  the  boundaries  of  the  Town  of  South 
Hadley.  See  Worcester  v.  Northborough,  140 
Mass.  397,  1  New  Eng.  Rep.  544. 

The  objection  taken  in  argument  is  that  the 
map  was  allowed  to  prove  itself,  and  that  it 
was  not  shown  to  have  been  published  by  legis- 
lative authority.  Whether  tliis  was  a  genume 
map  published  by  order  of  the  Legislature,  as 
it  purported  to  be,  was  a  preliminary  fact  of 
which,  if  disputed,  some  evidence  must  have 
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been  e^ibited  to  the  court  before  the  map 
could  be  admitted  in  eyidence;  but  it  does  not 
appear  that  this  fact  was  disputed,  or  that  the 
objection  to  the  admission  of  the  map  was  taken 
on  Uiis  ground.  If  such  an  objection  had  been 
taken  the  Commonwealth  might  perhaps  have 
been  able  to  fumish  evidence  that  the  map  was 
what  it  purported  to  be.  The  only  objection 
stated  in  the  exceptions  is  that  the  map  *'was 
introduced  in  evidence,  subject  to  the  defend- 
ant's objection/'  and  this  must  be  considered, 
not  as  an  objection  that  sufficient  evidence  had 
not  been  introduced  to  show  that  the  map  was 
what  it  purported  to  be,  but  as  an  objection 
that  a  map  such  as  this  purported  to  be  was 
not  evidence  of  the  location  of  a  boundary  line 
of  a  town  of  the  Commonwealth. 

In  The  Danid  Ball,  77  U.  S.  10  Wall.  557, 
568  [19  L.  ed.  999,  1001],  it  is  said  in  the  opin- 
ion, that  "those  rivers  must  be  regarded  as 
public  navigable  rivers  In  law  which  are  navi- 
gable in  fact.  And  they  are  navij^able  in  fact 
when  they  are  used,  or  are  susceptible  of  being 
used,  in  their  ordinaiy  condition,  as  highways 
for  commerce  over  which  trade  and  travel  are, 
or  may  be,  conducted  in  the  customary  modes 
of  trade  and  travel  on  water.  And  tneyiCon- 
stitute  navigable  waters  of  the  United  States 
within  the  meaning  of  the  Acts  of  Congress, 
in  contradistinction  from  the  navigable  waters 
of  the  States,  when  they  form  in  their  ordinary 
condition,  by  themselves  or  by  uniting  with 
other  waters,  a  continued  highway  over  which 
commerce  is,  or  may  be,  carried  on  with  other 
States  or  foreign  countries,  in  the  customary 
modes  in  which  such  commerce  is  conducted 
by  water." 

Pub.  Stat.  chap.  103,  §§  120-122,  were  first 
erected  in  1876  (Stat.  1876,  chap.  100).  Then, 
as  weU  as  now,  the  Statutes  of  the  United 
States  regulating  steam  vessels  were  contained 
in  Title  51  of  the  Revised  Statutes  of  the  United 
States.  Section  4400  of  these  statutes  provides 
that  "all  steam  vessels  navigating  any  waters 
of  the  United  States,  which  are  common  high- 
ways of  commerce,  or  open  to  general  or  com- 
petitive navigation,  excepting  public  vessels 
of  the  United  States,  vessels  ot  other  countries 
and  boats  propell^  in  whole  or  in  part  by 
steam  for  navigating  canals,  shall  be  subject  to 
the  provisions  of  this  title."  See  also  U.  S. 
Stat.  1882,  chap.  441  (22  Stat,  at  L.  846).  This 
title  contains  careful  provisions  for  the  inspec- 
tion of  steam  vessels,  and  for  regulating  the 
number  of  passengers  which  they  are  permitted 
to  carry. 

The  statutes  of  Massachusetts  were  intended 
to  regulate  steamboats  used  for  the  conveyance 
of  passengers,  which  were  not  subject  to  regu- 
lation by  Congress  because  they  were  not  used 
in  navigating  waters  of  the  United  States.  We 
think  that  the  superior  court  might  take  judi- 
cial notice  that  the  Connecticut  River,  above 
the  dam  at  Holyoke,  does  not,  either  by  itself 
or  by  uniting  with  other  waters,  constitute  a 
public  highway  over  which  commerce  may  be 
carried  on  with  other  States  or  with  foreign 
couDtries,  although  if  the  court  had  entertained 
any  doubt  on  the  subject,  it  might  have  re- 
quired evidencs  to  be  produced. 

It  is  well  known  that  the  waters  of  the  Con- 
necticut River  at  the  place  where  it  was  alleged 
that  the  defendant's  steamboat  was  employed, 
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can  be  used  by  vessels  only  for  the  traoroorta- 
tion  of  persons  and  property  between  different 
places  in  Massachusetts.  Th^  are  therefore 
waters  not  within  the  maritime  jurisdiction  of 
the  United  States.  Veazie  v.  Moor,  55  U.  S. 
14  How.  568  [14  L.  ed.  5451;  The  MonteUo,  78 
U.  S.  11  Walt  411  [20  L.  ed.  1911;  8.  C.  87  U. 
S.  20  Wall.  480  I221i.  ed.  891];  Muier  v.  New 
York  CUy,  109  U.  S.  885,  895  [27  L.  ed.  971, 
9751. 

The  objection  to  the  form  of  the  indictment 
cannot  prevail.  The  indictment  follows  the 
words  of  the  statute.  The  word  "passengers" 
is  used  in  the  statute  and  in  the  indictment  in 
its  ordinary  sense,  and  has  the  same  meaning 
in  one  as  in  the  other.  If  in  order  to  constitute 
a  passenger  a  person  must  be  carried  for  hire, 
upon  which  we  express  no  opinion,  there  was 
evidence  that  at  least  on  one  occasion,  which 
was  described  in  the  indictment,  the  defendant 
collected  fares  of  the  persons  carried. 

Exceptione  overruled. 


Nathaniel  N.  JONES,  JPlff., 
ATCHISON  TOPEKA  &  SANTA  ¥t  R. 

ca 

(....Mass.....) 

!•  An  ezecator  acting^  as  trustee  under  a 
will  has  the  power  to  change  an  investment  which 
he  has  made  of  the  assets  of  the  estate  by  selling 
>  shares  of  corporate  stock  held  for  the  purposes  of 
the  trust. 


8.  The  proTlsion  in  a  will  that  the 
idue  oi  the  proi>erty  is  to  remain  and  accumu- 
late until  the  decease  of  testator*8  wife,  is  not 
a  direction  that  it  shall  remain  la  the  form  in 
which  the  testator  left  it,  and  does  not  prohibit  a 
change  of  investments  by  the  executor. 

(December  6.1889.) 

APPEAL  from  a  Judgment  of  the  Superior 
Court  of  Essex  County.    Affirmed, 

Action  of  tort  for  the  conversion  of  one  share 
of  the  capital  stock  of  the  defendant  company. 
The  Superior  Court,  Brigham,  Ch,  J,,  ordered 
judgment  for  the  plaintiff  for  $115.50  and  the 
defendant  appealed. 

The  fifth  clause  of  the  will  of  Allen  H.  Gosa 
was  as  follows:  "The  residue  of  my  estate 
after  the  payment  of  the  debts,  legacies  and 
expenditures  before  stated,  I  desire  to  remain 
and  accumulate  until  the  decease  of  my  said 
wife,  and  upon  her  decease  it  is  my  will  that 
whatever  estate  shall  then  remain,  whether  of 
the  original  amount  or  of  its  accumulations,  if 
any,  shaU  be  equally  divided  between  my  two 
daughters  aforesaid,  to  hold  to  them  and  their 
heirs  forever." 

The  sixth  clause  appointed  Jeremiah  P.  Jones 
executor  of  the  will. 

Messrs.  J.  P.  &  B.  B*  Jones  for  plaintifC. 

Mr,  H.  W.  Swift  for  defendant. 

Field,  J.,  delivered  the  opinion  of  the 
court* 

The  will  of  Allen  H.  Qoss  was  proved  Sep- 
tember 18,  1882,  and  Jeremiah  P.  Jones  was 
appointed  executor.  He,  as  executor,  pur- 
chased with  the  assets  of  the  estate  a  share  of 
the  capital  stock  of  the  defendant  oorporatioa 
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and  it  was  transferred  to  him  as  executor,  and 
be  held  it  as  such  under  the  provisions  of  the 
will.  For  the  purpose  of  making  a  change  in 
investments,  and  for  the  benefit  of  the  trust 
described  in  the  will,  he  sold  the  share  to  the 
plaintiff  and  executed  an  assignment  of  It  to 
the  plaintiff  upon  the  back  of  the  certificate  in 
accordance  with  the  by-laws  of  the  corporation, 
and  delivered  to  the  piaiotiff  the  certificate  thus 
assigned.  The  plaintiff,  on  July  9,  1887, 
"  tendered  the  same  to  the  defendant  at  its  of- 
fice in  Boston,  and  demanded  a  transfer  of  said 
share  to  him,  and  a  certificate  to  be  made  to 
him.  and  at  the  same  time  delivered  to  the  de- 
fendant a  copv  of  said  will." 

The  defendfant  "  declined  to  transfer  said 
stock  to  the  plaintiff  or  to  make  a  certificate  to 
him,  solely  on  the  ground  that  said  executor 
was  not  authorized  to  make  such  sale  for  the 
purpose  of  making  a  change  of  investment.*' 

No  trustee  has  been  appointed  under  the  will, 
but  it  was  necessary  that  at  least  the  personal 
property  of  the  estate  should  be  held  b^  some 
person  who  should  act  as.  trustee  during  the 
lifd  of  the  widow  of  the  testator,  because  by 
the  terms  of  the  will  she  is  to  be  supported  out 
of  the  estate,  and  on  her  death  the  residue  of 
the  estate  with  its  accumulations,  aft«r  the  pay- 
ment of  the  debts,  legacies  and  the  expenses  of 
administration,  is  to  be  divided  betweeu  the  two 
daughters  of  the  testator.  Regularly  the  exec- 
utor after  the  expiration  of  two  vears  from  his 
appointment,  and  after  paying  the  debts,  lega- 
cies and  expenses  of  administration,  should 
have  settled  his  accounts  as  executor  and  paid 
over  the  money  in  his  hands  to  a  trustee  ap- 
pointed by  the  probate  court.  Daggett  v.  White, 
128  Mass.  difSi  White  y.  Diteon,  140  Mass.  851, 
1  New  Eng.  Kep.  485. 

After  the  debts  and  legacies  and  expenses  of 
administration  were  paid,  the  executor  must  be 
considered  as  in  fact  holding  the  estate  as  a 
trustee  for  the  benefit  of  whomsoever  was  en- 
titled to  it  under  the  will,  and  he  is  liable  to 
them  for  any  mismanagement  of  it  in  the  same 
manner  ana  to  the  same  extent  as  a  trustee 
would  be  liable. 

It  is  not  denied  that  the  executor,  acting  as 
such  before  the  debts,  legacies  and  expenses  of 
administration  had  been  paid,  would  have  had 
power  to  sell  and  transfer  this  certificate;  but 
It  is  said  that  after  the  lapse  of  time  shoWn  in 
this  case,  it  must  be  presumed  that  all  these 
things  have  been  done;  and  it  appears  in  the 
agreed  statement  of  facts  that  the  share  was 
sold  "  for  the  purpose  of  making  a  change  of 
investment,  for  the  benefit  of  the  trust  described 
in  said  will." 

The  will  contains  no  specific  bequest  of  any 
personal  property,  and  this  share  of  stock  was 
not  a  part  of  the  estate  which  the  testator  left. 
It  is  one  of  the  ordinary  powers  of  an  executor 
to  sell  and  convey  the  personal  property  of  the 
estate  in  his  discretion,  subject  to  his  liability 
to  account;  and  it  may  be  argued  with  a  good 
deal  of  force,  that  in  the  absence  of  any  limita- 
tion of  this  piower  in  a  will,  and  of  anv  specific 
bec^uest  of  the  property,  he  retains  this  power 
while  he  holds  the  personal  property  as  execu- 
tor, although  he  in  fact  is  acting  as  a  trustee, 
flee  Orodcer  v.  Old  ColanyR  Co,  187  Mass.  417; 
Hutchina  v.  State  Bank,  12  Met.  421.      . 

An  executor  as  such,  except  under  special 
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jyrovisions  of  statute,  has  nothing  to  do  with 
the  real  estate  of  his  testator.  If  real  estate,  or 
a  power  over  real  estate,  is  devised  to  him  as 
executor,  he  takes  it  as  a  devisee,  and  not  in  his 
general  capacity  as  executor. 

We  prefer,  however,  to  assume  in  this  case 
that,  as  the  executor  held  this  share  of  stock 
for  the  purposes  of  the  trust  created  by  the  will, 
his  right  to  sell  and  convey  it  is  precisely  that 
of  a  trustee  appointed  in  due  form  under  the 
will.  If  land  is  given  in  trust  to  collect  the 
rents  and  profits  for  accumulation  or  for  other 
purposes,  a  power  to  sell  the  land  is  not  to  be 
implied.  Unless  such  power  is  affirmatively 
given,  it  does  not  exist.  When  personal  prop- 
ertv  is  given  in  trust,  a  power  in  the  trustee  to 
sell  it  and  to  reinvest  the  proceeds  may,  how- 
ever, sometimes  be  implied  from  the  nature  of 
the  property  and  of  the  trust,  when  the  same 
power  would  not  be  implied  if  t(ie  property 
were  land. 

There  is  no  indication  in  this  will  that  the 
personal  property  is  to  remain  in  the  form  in 
which  the  testator  left  it;  and  some  of  it  must 
have  been  disposed  of  in  the  administration  of 
the  estate.  The  provision  that  the  residue  of 
the  property  is  to  remain  and  accumulate  until 
the  decease  of  the  wife  of  the.testator  is  not  a 
direction  that  it  shall  remain  in  the  form  in 
which  the  testator  left  it.  It  is  the  duty  of  the 
executor  as  trustee  to  furnish  out  of  the  residue 
of  the  property  a  proper  and  suitable  support 
for  the  widow  dunng  her  life,  and  she  is  still 
living.  The  income  may  not  be  sufiicient  for 
this  purpose,  and  if  not,  it  would  be  his  duj^ 
to  use  the  principal  and  to  convert  a  part  of  it 
into  money.  If  tibe  income  were  more  than 
sufficient  to  support  the  widow,  it  would  be 
his  duty  to  accumulate  it,  and  this  might  best 
be  done,  at  times,  by  a  change  of  investments. 
The  discretion  whidi  our  laws  give  to  trustees 
in  making  investments  when  no  specific  direc- 
tions are  given  by  the  creator  of  the  trust  re- 
quires that  a  somewhat  more  liberal  view  be 
taken  of  the  implied  power  of  trustees  of  per- 
sonal property  to  change  investments  than  has 
been  taken  in  England  and  in  some  other  juris- 
dictions. We  are  of  opinion  that  the  executor, 
acting  as  a  trustee  under  this  will,had  the  power 
to  change  the  investment  he  had  made  of  the 
assets  of  the  estate  by  selling  this  share  of 
stock. 

Stat.  1884,  chap.  229,  has  no  application  to 
the  case,  for  without  considering  whether  it  re- 
lates to  certificates  of  stock  in  foreign  corpora- 
tions, it  plainly  was  not  intended  to  affect  the 
power  of  an  executor  or  trustee  to  sell  and  con- 
vey property. 

The  case  is  submitted  upon  an  agreed  state- 
ment of  facts  which  waives  any  objection  to 
the  form  of  the  action.  It  appears  in  this  state- 
ment that  "  the  plaintiff  waives  all  claim  or 
right  to  the  share  in  question,  and  offers  to 
transfer  the  same  to  the  defendant/'  and  it  is 
agreed  that  "if  on  the  foregoing  facts  theplain- 
tm  is  entitled  to  recover,  judgment  is  to  be  en- 
tered in  his  favor  for  the  sum  of  $115.50  and 
interest  from  said  9th  day  of  July,  1887." 

The  plaintiff  upon  executing  such  a  transfer, 
and  filing  it  with  the  certificate  in  the  Superior 
Court,  may  have  the  judgment  rendered  in  his 
favor  affirmed. 

8o  ordered. 
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Otto  G.  MAYER,  BeBpi.^ 

Williaxn  Q.  DEAN  et  al.,  AppU. 
((....N.Y...-.) 

1.  ATerdietwlUbedireeted'for  plain- 
tiff in  an  action  to  recover  the  contract  price  of 
goods  sold  by  sample  under  a  written  contract 
upon  proof  that  the  goods  deliFcred  correspond- 
ed with  the  sample,  notwithstanding  the  fact 
thatthe  seller  knew  that  they  contained  imper- 
fections which  could  have  been  discovered  by 
simple  tests;  and  a  motion  by  defendant  to  send 
the  case  to  the  Jury,  which  states  no  question  of 

r  fact  which  he  desires  submitted  to  them,  will  be 
denied. 

2*  Evldeiioe  that  plaintifTs  agent,  in  making 
the  contract,  represented  the  goods  to  be  free 
from  imperfections,  offered  in  such  case  to  sup- 
port a  defense  set  up  in  the  answer  that  plain- 
tiff made  fraudulent  representations  in  regard  to 
the  goods  for  the  purpose  of  preventing  an  ex- 
amination thereof,  is  competent  and  cannot  be 
excluded  on  the  ground  that  it  tends  to  Tary  a 
written  contract. 

8*  An  aipent  whose  principal  has  knowledge 
of  latent  defects  in  property  proposed  to  be  sold 
cannot  honestly  represent  to  its  intending  pur- 
chaser that  it  is  free  from  such  defects. 

4«  A  principal  will  not  be  allowed  to 
proflt  by  the  fraud  of  his  agent;  and  if  be, 
although  ignorant  of  the  fraud,  adopts  a  fraud- 
ulent eontraot  made  in  his  behalf,  he  must  make 
'compensation  to  the  party  injured  by  it. 

(October  8, 1889.) 

APPEAL  by  defendants  from  a  judg:ment  of 
the  General  Term  of  the  Superior  Court  of 
the  City  of  New  York,  affirming  a  judgment 
of  the  Trial  Term  directing  a  verdict  for  plain- 
tiff in  an  action  to  recover  the  contract  price 
of  certain  mustard  seed.    Reversed, 

The  facts  fully  appear  in  the  opinion. 

Mr,  Oeorg^e  H.  Fisher*  with  Mr,  Henry 
Birdsall,  for  appellants: 

Although  goods  sold  bv  sample  are  not  in 
general  (&emed  to  be  sold  with  an  implied 
warranty  that  they  are  merchantable,  the  facts 
and  circumstances  of  the  case  may  justify  the 
inference  that  this  implied  warranty  is  super- 
added to  the  contract. 

Benjamin,  Sales,  §  887;  Mody  v.  Oregsan,  L. 
R.  4  Exch.  49. 

It  was  competent  for  defendant  to  show  the 
representations  and  statements  made  by  plain- 
tiff's agent  when  and  before  the  alleged  sale 
was  made.  It  was  competent  to  show  l£e  fraud 
of  the  transaction. 

Sharp  V.  New  Fork,  40  Barb.  256;  Bennetts, 
Jiidson,  21  N.  Y.  288;  Boothy,Bierce,^BeiTh. 
114;  Cameli  v.  Masten,  85  Barb.  157;  North 
Biver  Bank  y.  Aymar,  8  Hill,  262;  J^&itfield 
Bank  v.  Comen,  37  N.  Y.  820;  Bridenbeekerv. 
LomU,  82  Barb.  9;  Milbum  v.  Belloni,  84  Barb. 
607. 

The  law  under  the  facts  of  the  case  implies 
a  warranty  of  the  quality  of  the  merchandise 
to  the  extent  that  it  is  of  the  quality  and  kind 
it  appears  to  be. 

Jeffrey  v.  Bigdoto,  18  Wend.  618;  Eargous 
▼.  SUme,  5  N.  Y.  78. 
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Mr,  J*  Hampden  Doofl^herty,  for  re- 
spondent: 

Antecedent  or  contemporaneous  representa- 
tions are  merged  in  the  contract. 

Wilson  V.  Been,  74  N.  Y.  581;  FiUeins  ▼. 
Whyland,  24  N.  Y.  888. 

A  warranty  as  to  the  present  quality  and  con- 
dition of  property  sold  is  connected  with  and 
belongs  to  a  contract  of  sale  as  one  of  its  ele- 
ments. 

Eighmie  v.  Taylor,  98  N.  Y.  288. 

An  agent  to  sell  has  no  power  to  warrant. 

Smith  V.  Tracy,  86  N.  Y.  79. 

The  powers  of  a  special  agent  are  to  be 
strictly  construed,  and  a  party  dealing  with 
such  an  agent  is  bound  to  ascertain  and  know 
their  extent. 

Martin  v.  FamsiMrth,  49  N.  Y.  555;  Smith 
V.  Tracy,  86  N.  Y.  79;  Nixon  v.  Palmer,  8  N. 
Y.  898;  QiUett  v.  EaU,  2  N.  Y.  Week.  Dig. 
448. 

'Rngevp  Ch,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  seeks  to  recover  the  contract 
price  for  a  lot  of  mustard  seed  sold  through  a 
broker,  by  him,  to  the  defendants. 

The  defense,  as  stated  by  the  answer,  was  that 
the  sale  was  by  sample  and  that  the  bulk  did 
not  correspona  with  the  sample,  but  was  dirty, 
impure  and  inferior  to  the  sample.  It  also  al- 
leged that  this  dirt  and  impurity  were  not  dis- 
coverable upon  inspection,  and  that  the  plaintiff 
knew  the  s^  was  dirty  and  impure,  and  upon 
the  sale  fraudulently  represented  that  the  same 
was  clean  and  free  from  dirt  and  impurity,  with 
the  view  of  cheating  and  defrauding  the  defend- 
ants and  to  prevent  such  an  examination  of  the 
seed  as  would  have  shown  the  dirt  therein. 
Upon  the  trial  a  written  contract  of  sale  was 
proved,  showing  a  sale  by  sample.  The  evi- 
dence clearly  established  that  the  bulk  de- 
livered corresponded  with  the  sample;  but  it 
was  also  shown  that  the  seed  was  dirty  and  im- 
pure and  that  the  plaintiff  knew  this  fact  It 
was  also  proved  on  the  trial  that  this  impurity 
could  be  discovered  by  rubbing  the  grain  in 
the  hands  or  on  white  paper;  but  whether 
it  wtis  visible  and  apparent  from  mere  inspec- 
tion was,  upon  the  evidence,  a  disputed  ques- 
tion. 

The  plaintiff's  counsel  at  the  close  of  the  evi- 
dence moved  that  a  verdict  be  directed  in  his 
favor,  and  the  defendants  made  a  similar  mo- 
tion on  their  own  behalf.  The  latter  motion 
was  denied  and  the  defendants  excepted. 
The  defendants  then  moved  that  the  case  be 
sent  to  the  jury.  This  motion  did  not  state 
any  question  of  fact  which  they  desired  sub- 
mitted to  the  jury,  and  the  motion  was  denied, 
to  which  decision  the  defendants  excepted.  The 
court  thereupon  directed  a  verdict  for  the  plain- 
tiff, to  which  direction  the  defendants  excepted. 

There  was  no  error  in  these  rulings  upon  the 
evidence  as  it  stood;  and  unless  there  has  been 
some  error  in  the  exclusion  or  admission  of  evi- 
dence to  the  prejudice  of  the  defendants,  the 
judgment  should  stand. 

The  defendants,  however,  claim  that  evi- 
dence offered  by  them  tending  to  show  that  the 
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contract  of  sale  was  obtained  by  fraudulent 
representations  on  the  part  of  the  plaintiff  was 
improperly  ezduded.  The  case  shows  that 
the  d^endants  on  the  trial  offered  to  prove  that 
the  broker  making  the  contract  for  the  plaintiff 
represented  that  the  seed  proposed  to  be  sold 
was  clean  and  free  from  impurities.  This  evi- 
dence was  objected  to  by  the  plaintiff  and  ex- 
cluded by  the  court  upon  the  ground  that  it 
tended  to  vary,  enlarge  and  contradict  the  con- 
tract of  sale.  To  this  decision  the  defendants 
excepted. 

There  can  be  no  question  about  the  correct- 
ness of  this  ruling  if  the  evidence  merely  tended 
to  establish  a  warranty  different  from  that  ex- 
pressed in  the  contract.  The  contract  by  its 
terms  secured  to  the  defendants  a  right  to  have 
the  bulk  of  the  goods  sold  correspond,  as  to 
quality  and  appearance,  with  the  sample  (Bar- 
gatu  y.  Stone,  6  N.  Y.  78;  Beime  y.  thrd.  Id. 
^,  and  the  defendants  were  precluded  by  well- 
settled  rules  from  showing  by  parol  a  more  en- 
larged or  different  contract.  The  offer  in  this 
case,  however,  went  further  than  this  and  tend- 
ed to  show  thaV  the  contract  itself  was  procured 
by  fraudulent  representations.  The  represen- 
tations attempted  to  be  proved  related  to  the 
character  and  quality  of  the  thing  offered  for 
sale  and  were  material  npon  one  of  the  defenses 
set  up  in  the  answer.  The  manifest  tendency 
of  such  a  representation  was  to  throw  the  pur- 
chaser off  his  guard  and  lead  him  to  forego  an 
examination  which  he  might  otherwise  make. 
Under  the  evidence  in  this  case  it  cannot  be 
assumed,  as  matter  of  law,  that  these  defects 
were  visible  or  known  to  the  purchaser;  and  it 
therefore  became  a  question  for  the  Jury  to  de- 
termine whether  the  defendants  were,  in  fact, 
deceived  by  the  representation.  This  evidence 
was  expressly  offered  for  the  purpose  of  show- 
ing fraud,  and  we  think  it  was  competent  upon 
that  issue.  SaU  v.  Ertoin,  66  N.  Y.  649;  John- 
son y.  Hathcm,  2  Abb.  App.  Dec.  466;  Mead  y. 
Bunn,  82  N.  Y.  375, 

Whether  the  defect  was  invisible  and  the  de- 
fendants were  in  fact  deceived,  relying  upon 
the  representation,  and  omitted  to  make  such 
an  examination  of  the  seed  as  they  might  other- 
wise have  made,  would  be  for  the  jury  to  de- 
termine upon  all  the  evidence.  Day  v.  Pod, 
52  N .  Y  416  There  is  no  doubt  as  to  the  gen- 
eral rule  that  to  a  certain  extent  a  principal  is 
bound  by  the  representations  of  his  agent  made 
in  effecting  a  sale  of  property.  Such  an  agent 
must  be  presumed  to  possess  authority  to  make 
such  representations  in  regard  to  its  quality 
and  condition  as  usually  accompany  such  trans- 
actions, and  his  principal  cAnnot  receive  the 
fruits  of  such  a  lMu*gain  without  adopting  the 
instrumentalities  employed  by  his'  agent  In 
bringing  it  to 'a  consummation.  Bennett  v. 
Judson,  21  N.  Y.  238. 

In  an  action  between  vendor  and  vendee, 
knowledge  possessed  by  either  the  principal  or 
the  agent  is  respectively  imputable  to  each 
other,  and  an  agent  whose  principal  has  knowl- 
edge of  latent  defects  in  property  proposed  to 
be  sold  cannot  honestly  represent  to  its  intend- 
ing purchaser  that  it  is  free  from  such  de- 
fects. 

It  is  well  settled  in  this  State  that  a  principal 
cannot  retain  the  benefits  of  a  contract  obtained 
through  the  misrepresentationB  of  his  agent, 

«L.R.A. 


even  though  the  principal  was  ignorant  of  the 
representation  and  really  intend^  no  fraud. 

it  was  held  in  Bennett  y.  Judstm,  21  N.  Y. 
288,  that  a  vendor  of  land  is  responsible  for 
material  misrepresentations  in  respect  to  its  lo- 
cation and  quality,  made  by  his  agent  without 
express  authority  and  in  the  ab^nce  of  any 
actual  knowledge  by  either  the  agent  or  the 
principal,  whetuer  the  representations  were 
true  or  false. 

In  Eathatoay  y.  Johnson,  55  N.  Y.  96,  the 
court  said :  "The  authority  of  the  a^nt  to  make 
the  purchase  of  the  malt  is  not  denied,  and  the 
rule  is  stated  by  Mr,  Justice  Story  (Story,  Ag. 
§  184)  that  when  the  act  of  the  agent  will  bind 
the  principal,  Uien  his  representations,  declara- 
tions and  admissions  respectine  the  subject 
matter  will  also  bind  him,  if  made  at  the  same 
time  and  constituting  a  part  of  the  res  gesta. 
That  the  principal  is  liable  for  the  fraudulent 
conduct  and  representations  of  the  agent,  made 
in  the  course  of  his  dealings  for  the  principal, 
when  the  principal  has  received  and  retained 
the  fruits  of  the  fraud,  is  affirmed  by  the  gen- 
eral current  of  authority.  Hem  y.  mchoU,  1 
Salk.  289;  Ccnmfooi  v.  Fmoke,  6  Mee&  &  W.  858; 
Murray  v.  Mann,  2  Exch.  588;  Bennett  y.  Jud- 
son,  21  N.  Y.  2J». 

It  is  consonant  with  reason  and  justice  that 
a  principal  should  not  be  allowed  to  profit  by 
the  fraud  of  his  agent;  and  if  he  adopts  the 
contract  made  in  his  behalf,  although  ignorant 
of  the  fraud,  he  should  be  held  liable  to  make 
compensation  to  the  party  injured  by  it  See 
v^ax^ndfordY,  ^andj/,  28  Wend.  260;  Grisioold 
V.  Baven,  25  N.  Y.  595;  Indiana/poUs,  P.  db  0. 
R  Go.  V.  Tung,  68  N.  Y.  658. 

In  accordance  with  these  views,  there  should 
be  a  new  trial. 

The  Judgments  cf  the  courts  below  are  there- 
fore reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  etent, 

AU  concur. 


Eliza  SCHLUTER,  Admrx.,  AppL, 
S  BOWERY  SAYINGS  BANK,  Bespt. 

!•  Payment  by  »  savings  bank  of  a  de- 
posit on  aooount  of  one  person  in  trust  for  an* 

N(yra.—Foni(in  administrator;  ineapaeUia  of. 

Although  letters  testamentary  or  of  administra^ 
tion  granted  abroad  give  no  authority  to  sue  in  this 
State  (Robinson  v.  Crandall,  9  Wend.  436;  GampbeU 
V.  Tousey,  7  Cow.  68;  MoLoskey  v.  Raid,  4  Bradf. 
837;  Smith  v.  Webb,  1  Barb.  282;  Kerr  v.  Moon,  22 
U.  S.  9  Wheat.  665  (6  L.  ed.  161);  Be  Traznier,  2  Redf. 
172;  Riley  v.  Moseley,  44  Miss.  43;  Tillman  v.  Walkup, 
7  S.  G.  02;  Conover  v.  Chapman,  2  Batt.  L.  430;  Col- 
lins y,  Bankbead,  1  Strob.  L.  25;  Klrkpatrick  v.  Tay- 
lor, 10  Rich.  L.  803;  King  v.  Clarke,  2  Hill,  Ch.  611; 
Lucas  V.  Byrne,  85  Md.  494;  Glenn  v.  Smith,  2  Gill  & 
J.  488;  Kraft  v.  Wiokey,  4  0111  ft  J.  833;  St.  James 
Churoh  V.  Walker,  1  DeL  Ch.  293;  Goodall  v.  Mar- 
shall, 11  N.  H.  90;  Sabin  v.  Gilmao,  1  N.  H.  198; 
Thompson  v.  Wilson,  2  N.  H.  201;  Woodworth  v. 
Spring,  4  Allen,  824;  HoUlster  v.  Hollister,  10  How. 
"Pt,  688);  nor  any  authority  beyond  the  sovereignty 
by  virtue  of  whose  laws  the  administrator  was  ap- 
pointed CParsons  v.  Lyman,  20  N.  Y.  112, 18  How.  Pr. 


See  also  12  L.  R.  A.  237 ;  35  L.  R.  A.  492. 
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other,  to  the  depositor's  administrator.  Is  good 
and  eirectaal  to  discharge  the  saTings  bank,  in 
theiU)senoe  of  any  notloe  from  the  beneficiary, 
where  the  by-laws  of  the  bank  authorized  by  law 
provided  for  payment  on  the  death  of  a  depositor 
to  his  legal  representatives. 

8.  A  Ibrel^^  adminifltrator  may  be  paid 
by  a  savings  bank  the  deposit  of  a  deceased  per- 
son,  where  by  the  by-laws  of  the  savings  bank 
payment  is  to  be  made  to  a  deceased  depositor's 
legal  representatives. 

8.   The  onbaequent  disoovery  of »  will 

will  not  deprive  of  protection  persons  who  have 
dealt  with  an  administrator  on  the  faith  of  his 
appointment. 

4*  A  married  iroman  irho  has  oonsti- 
tated  herself  a  tmstee  in  this  state,  where 
the  trust  fund  remains,  is  not  devested  of  her  title 
to  the  fund  by  removal  to  another  State  by  the 
laws  of  whidh  she  could  not  be  appointed  a  trus- 
tee. 

6«  AUeg^atloiie  that  a  person  died  an  inhabit- 
ant of  and  domiciled  in  a  certain  county  of  an- 
other State,  and  that  letters  of  administration 
were  duly  issued  to  her  husband  by  the  surrogate 
of  that  county,  and  that  the  latter  had  jurisdic- 
tion and  was  duly  authorized,  etc.,  are  sufficient 
to  authorize  proof  of  the  laws  of  the  State  and  of 
the  surrogate's  Jurisdiction,  in  the  absence  of  any 
demand  that  they  be  made  more  specific 

(November,  1880.) 

APPEAL  from  a  jud^ent  of  the  General 
Term  affirming  a  judgment  on  a  verdict  for 
defendant  by  direction  of  the  court.  Affirmed. 
Margaret  Knittel,a  married  woman,  deposited 
money  which  was  enterod  upon  the  books  of 
the  bank  and  the  i)a8s-book  belonging  to  her 
as  follows:  "Bowery  Savings  Bank  in  account 
with  Margaret  Knittel,  in  trust  for  Antoinette 
Enittel."  Antoinette  was  then  an  infant,  and 
lived  with  her  parents  in  this  Slate.  Subse- 
quently they  moved  to  New  Jersey,  where  Mrs. 
Knittel  died.  Her  husband  took  out  letters  of 
administration  on  her  estate  in  New  Jersey, 
and  the  defendant  paid  to  him,  as  such  admin- 
istrator, the  deposit  with  the  interest  thereon. 


100;  Yroom  v.  Van  Home,  10  Paige,  610;  Doollttle  v. 
Lewis,  7  Johns.  Ch.  47;  Holyoke  v.  Union  Mut.  L. 
Ins.  Oo.  2St  Hun,  77;  Chapman  v.  Fish,  6  Hill,  555; 
Beers  v.  Shannon,  78  N.T.  2QS),  unless  by  the  comity 
of  law  of  the  foreign  tribunal  or  State  as  expressed 
through  the  Legislature  or  its  courts  (Shultz  v.  Pul- 
ver,  8  Paige,  182,  U  Wend.  863);  yet  the  tendency  of 
modem  statutes  and  decisions  is  to  defer  to  the 
law  of  the  domidl  and  to  support  the  authority 
thereby  conferred.  Lamar  v.  Mloou,  112  U.  6. 470 
(28  L.  ed.  7W);  Hoyt  v.  Sprague,  103  U.  S.  681  (28  L.  ed. 
502);  Woodworth  v.  Spring.  4  Allen,  821;  Mllliken  v. 
Pratt,  125  Mass.  874;  Oom*  v.  Bhoads,  87  Pa.  60;  Sims 
V.  Kenwlok,  25  Ga.  58. 

So  where  the  claim  by  rightful  assignment  has 
become  transferred  to  another,  or  to  the  adminis- 
trator in  his  private  capacity,  where  the  obligor 
resides  within  this  Jurisdiction,  the  rule  does  not 
apply.  Lucas  v.  Byrne,  86  Md.  404;  Smith  v.  Tiffany, 
16  Hun,  558;  Putnam  v.  Bltchie,  7  Paige,  4& 

Authority  of  domieUiary  executor  or  aOmlnistrator. 

In  the  absence  of  ancillary  administration  or  stat- 
utory prohibition,  the  domiciliary  administrator  or 
executor  has  authority  to  tcUce  possession  of  and 
remove  the  goods  or  effects  of  the  decedent  in  an- 
other Jurisdiction,  or  to  ooliect  a  debt  due  from  a 
6L.RA. 


But  Mrs.  Knittel,  in  fact,  left  a  will  which  was 
subsequently  admitted  to  probate  by  the  soi^ 
Togate  of  the  County  of  New  York,  and  the  ex- 
ecutor named  in  the  will  demanded  payment 
of  the  deposit,  which  was  refused.  Antoinette, 
who  continued  to  reside  in  the  State  of  New 
Jersey,  subsecmently  died,  and  the  plaintiff 
was  appointed  by  the  surroMte  of  New  York 
administrator  of  her  estate.  He  then  demanded 
payment  of  the  deposit  and  the  interest  thereon, 
which  was  refused,  and  then  this  action  was 
commenced,  in  which  the  court  directed  a  ver- 
dict in  favor  of  the  defendant,  on  the  ground 
that  it  was  discharged  by  the  payment  to  the 
administrator  of  Mrs.  Knittel. 

Mr,  John  MeCrone,  for  appellant: 

An  executor  or.  administrator  appointed  in 
another  State  has  not,  as  such,  any  authority 
beyond  the  sovereignty  by  virtue  of  whose  laws 
he  was  appointed. 

Marrell  v.  Dic/cey,  1  Johns.  Oh.  153:  DooUtOe 
V.  Lewis,  7  Johns.  Ch.  45;  Vroam  v.  Van  Home, 
10  Paige,  549;  WiUiavM  v.  8U»r$,  6  Johns.  Ch. 
853;  Chapman  v.  Fish,  6  Hill,  554;  8kms  v. 
Scripture,  4  Lans.  191;  Stoiy,  Conf.  L.  513^15. 

The  grant  of  letters  of  administration  to 
Louis  Knittel  was  fraudulent  and  void,  and  af- 
forded no  protection  to  the  defendant. 

The  letters  are  granted  as  upon  an  adjudica- 
tion that  the  trustee  died  intestate.  The  adju- 
dication Ib  assailable  and  without  force. 

Kerr  v.  Kerr,  41  N.  Y.  272;  Hcffman  ▼.  Hoff- 
man,  46  N.  Y.  34;  BuntY.  Hunt,  72N.Y.  217. 

Proceedings  under  it  are  void. 

Boderigas  v.  Bast  Biwr  8av,  InH,  76  N.  Y. 
316;  Orifflih  v.  Fraeier,  12  U.  S.  8  Cranch,  24 
(3  L.  ed.  471);  Toller,  Exra.  120, 121;  Gray  v. 
Fox,  1  N,  J.  Eq.  260. 

Mr.  CarUale  Norwood,  Jr.»  for  respond- 
ent. 

£arl,  «71,  delivered  the  opinion  of  the  court: 
The  defendant  was  incorporated  by  the  Act, 
chap.  229  of  the  Laws  of  1834,  and  by  section 
6  of  that  Act  it  was  provided  that  deposits  there- 
in should  be  repaid  to  each  depositor  when  re- 
quired, and  at  such  time,  and  with  such  inter- 


debtor  residing  therein,  if  voluntarily  given  up  or 
paid,  and  give  a  good  acquittance  and  disohiage 
therefor.  Stone  v.  Scripture,  4  Lans.  188;  Brown  v. 
Brown,  1  Barb.  Ch.  214;  Dial  v.  Gary,  U  S.  G.  (RS; 
Fletcher  v.  Sanders,  7  Dana,  845;  BUey  t.  BIl0y,8i 
Day,  74;  Smith  v.  Guild,  84  Me.  448;  Luce  v.  Man- 
Chester  ft  L.  B.C!o.  2  New  Bng.  Bep.  263,68N.H.5eB; 
Maioy  V.  Marcy,  82  Cenn.  808, 828;  Selieck  v.  Busco, 
46  Conn.  870, 872;  Band  v.  Hubbard,  4«Met  2S2;  Wfl- 
liams  V.  Storrs,  6  Johns.  Ch.  868, 887;  Parsons  v.  Ly- 
man, 20  N.  T.  106. '112,  11^  Petersen  v.  Chemical 
Bank,  se  N.  Y. 21, 48;  atisensNat  Bank  r.  Sharp, 53 
Md.  621;  KLein  v.  French,  67  Miss.  682, 609, 670;  Denny 
V.  Faulkner,  28  Kan.  89, 96;  Trecothiok  v.  Austin,  4 
Mason,  16, 88;  United  States  v.  Coze,  80  U.  8. 18  How. 
104  (15  L.  ed.  801);  Wilkins  v.  BUett,  76  U.  8.  0  Wa!l 
740-748  (19  L.  ed.  686. 697n  &  a  106  U.  8. 266^eS8  U;:  L. 
ed.  718). 

But  an  estate  wHl  not  be  remitted  to  the  admfnii^ 
trator  of  the  domidl  when  there  are  claimants  witb  - 
in  the  jurisdiction  of  the  ancillary  administration. 
Del  Vall6*s  App.  (Fa.)  8  Cent.  Bep.  16B;  Dent^  App. 
22  Pa.  614;  Parker^  App.  61  Pa.  478;  Fkeeman*B  App. 
68  Pa.  167;  Barry's  App.  88  Pa.  181;  MiUer*s  Brtate, 
8  Bawle,  812. 

An  administrator  appointed  in  Kentooky  for  one 
who,  though  a  oitlaen  of  Kentooky,  died  In 
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est^  ftud  Udder  such  regolationB  as  the  board  of 
managen  from  time  to  time  prescribed.  One 
of  the  by-laws  of  the  defendant,  printed  in  the 
pass-book  whidi  was  delivered  to  the  depositor, 
provided  that  on  the  decease  of  any  depositor 
the  amount  standinsr  to  the  credit  of  Uie  de- 
ceased flhonld  be  paid  to  his  or  her  legal  repre- 
sentatives. We  have  several  times  held  that 
by  such  a  deposit  the  depositor  constituted 
himself  or  herself  a  trustee,  and  that  the  title 
to  the  fund  was  thereby  transferred  from  the 
depositor  individually  to  the  depositor  as  trus- 
tee; and  in  Boone  v.  Oituens  8a/9,  Bank,  M 
N.  Y.  88,  a  case  entirely  similar  to  this,  we 
held  that  payment  of  the  deposit  to  the  admin- 
istrator of  the  depositor,  in  the  absence  of  any 
notice  from  the  beneficiary,  was  good  and  ef- 
fectual to  discharge  the  saidngsbank;  and  it  is 
unnecessaiy  now  to  repeat  the  reasoning  of  the 
opinion  in  that  case.  Here  there  was  no  notice 
to  the  bank  from  the  beneficiary,  and  the  pay- 
ment to  the  administrator  of  Mrs.  Ejiittel  was 
made  in  entire  good  faith. 

But  the  claim  is  made  thftt  because  Mr.  Enit- 
tel  was  a  foreign  administrator,  deriving  his 
authority  from  administration  granted  in  the 
State  of  New  Jersey,  he  was  not  the  personal 
representative  of  the  deceased,  and  that  there- 
fore payment  could  not  legally  be  made  to  him. 
Payment  to  the  personal  representative  is  good, 
beo&use  at  the  death  of  the  intestate  he  becomes 
entitled  to  all  his  personal  property,  wherever 
situated,  and,  having  the  legal  title  thereto,  he 
can  demand  payment  of  choses  in  action;  and 
a  payment  to  him  made  anywhere  in  the  ab- 
sence of  any  conflicting  claim  existing  at  the 
time,  is  valid.  It  is  true  that  if  the  defendant 
had  declined  payment  the  foreign  administrator 
could  not  have  Drought  action  in  this  State  to 
enforce  it.  But  a  voluntary  payment  to  such 
an  administrator  has  always  b^n  held  valid. 
Therefore,  in  receiving  this  payment,  Mr. 
Knittel  was  the  personal  representative  of  the 
dec^ued,  and  able  to  give  an  effectual  dischaige 


to  the  defendant  Parsons  t.  Lffman,  dON.Y. 
108;  Petersen  v.  Chemical  Bank,fl2  N.  Y.  31; 
Be  Butler^s  Estate,  88  N.  Y.  897;  Wilkins  v. 
Ellett,  76  U.  S.  9  Wall.  740  [19  L.  ed.  586]. 

Mrs.  Enittell,  however,  actually  left  a  win, 
which  was  subsequently  admitted  to  probate. 
But  the  letters  of  administration  were  not  there- 
fore void,  the  court  having  Jurisdiction  to  grant 
them;  and  until  they  were  revoked  all  persons 
acting  in  good  faith  were  protected  in  dealing 
with  the  administrator  thus  appointed.  Ana 
so  it  has  always  been  held.  Boderigas  v.  East 
BiverSav.  Inst,  68N.Y.  460, 76  N.Y.  816;  Kitt- 
redge  v.  Fciaom,  8  K.  H.  98;  Button's  Am.  81  Pa. 
466.  ' 

Here  the  payment  was  made  before  the  will 
was  admitted  to  probate,  and  at  the  time  of 
such  payment  Mr.  Enittel  was  the  legal  repre- 
sentative of  the  deceased,  and  authorized  to  ad- 
minister upon  her  estate.  Our  attention  has 
been  callea  to  no  case,  and  we  are  confident 
that  none  can  be  found,  holdine  that  the  sub- 
sequent discovery  of  a  will  and  its  admission  to 
probate  renden  the  prior  appointment  of  an 
administrator  absolutely  void  so  as  to  ^ve  no 
protection  to  persons  wno,  in  dealing  with  the 
administrator,  have  acted  on  the  faith  thereof. 
Woemer,  Administration,  568,  588,  571. 

Under  the  Act,  chap.  782  of  the  Laws  of 
1867,  Mrs.  E[nittel,  although  a  married  woman» 
was  capable  of  being  a  trustee.  She  constituted 
herself  a  trustee  here,  and  here  the  trust  fund 
remained,  and,  therefore,  although  by  the  law  of 
New  Jersey  a  married  woman  could  not  be  ap- 

gointed  a  trustee,  yet  the  trust  could  be  enforced 
ere.  Her  removal  to  that  State  did  not  devest 
her  of  the  title  to  the  fund  she  thus  had,  and 
that  title  remained  in  her,  as  no  one  was  ap- 
pointed to  take  it  from  her. 

The  statutes  of  New  Jersey  were  proved, 
sliowine  that  the  surrogate  of  the  county  of 
which  Mra.  Enittel  was  an  inhabitant  and  resi- 
dent at  the  time  of  her  death  had  jurisdiction 
to  grant  letters  of  administration  upon  her  es- 


slppl,  has  the  legal  right  to  ooUeot  a  bond  due  to  the 
intestate,  though  it  was  in  decedent's  possession  in 
MlssiflBlppi  at  his  death,no  legal  executor  or  admin- 
istrator there  showing  right.  Barnes  v.  Brashear, 
2  B.  Mon.  884. 

He  may  colleot  a  debt  doe  from  a  debtor  if  volun- 
tarily given  up  or  paid,  and  give  a  good  aoquittance 
or  discharge  therefor.  Luce  v.  Manchester  &  L.  B. 
Co.  t  New  &:ig.  Bep.  268,  68  N.  H.  688;  Reynolds  v. 
HcMullen,  66  Mich.  668;  Williams  v.  Storrs,  6  Johns. 
Ch.  868:  Doolittle  v.  Lewis,  7  Johns.  Ch.  46;  U.  8.  v. 
Goxe,  69  U.  8. 18  How.  100  (16  L.  ed.  280);  6ray*B  App. 
8  Gent.  Bep.  412, 116  Pa.  260. 

It  will  be  agood  acquittance  even  if  an  ancillary 
administrator  should  be  afterwards  appointed. 
Klein  V.  French,  S7  Hiss.  600:  Trecothick  v.  Austin, 
supro;  Wilkins  V.  Ellett,  76  U.  8. 9  Wall.  748  ao  L.  ed. 
687);  Williams  v.  Storrs^O  Johns.  Ch.  868;  Stevens  v. 
Oaylord,  U  Mass.  266;  Nisbet  v.  Stewart,  2  Dev.  ft 
B.  L.24;  Parsons  V.  Lyman,  20  N.  Y.  106.  \ 

An  administrator  of  a  creditor  of  the  government, 
duly  appointed  in  the  State  where  he  was  domiciled 
at  his  death,  has  full  authority  to  receive  payment 
and  fflvea  full  discharge  of  tbe  debt  due  to  his  in- 
testate, in  any  place  where  the  erovenmient  may 
ohooseto  pay  it.  Kane  v.  Paul,  80  U.  8.  14  Pet  88 
aQL.ed.81D. 

The  United  States  in  their  sovereign  capacity 
have  no  particular  place  of  domioil,  but  possess,  in 
oontempiation  of  law,  an  ubiquity  throughout  the 
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Union;  fand  the  debts  due  by  them  are  not  local 
assets  at  the  seat  of  government.  Vaughan  v. 
Northup,  40  U.  S.  16  Pet.  1  (10  L.  ed.  680);  Wyman  v* 
United  States,  lOOU.  S.  664  (27  L.  ed.  1068). 

A  compromise  and  release  effected  in  good  faith 
by  a  foreign  administrator  will  not  be  set  aside. 
Smith  V.  Bobinson,  80  Hun,  278. 

Foreign  executors  may  execute  powers  of  sale  in 
a  mortfpage  without  taking  out  letters.  Hayes  v. 
Itey,  64  Wis.  618;  Smith  v.  Peokham,  89  Wis.  414; 
Moir  V.  Dodson,  14  Wis.  270;  Sanford  v.  McCreedy, 
28  Wis.  108;  Ewen  v.  Chicago^ N.  W.  B.  Co. 88 Wis. 
627. 

Ane^EMni  letters  cf  administration. 

The  term  ^ancillary**  denotes  the  administration 
here  in  a  certain  sense  subordinate  to  the  more  gen- 
eral administration  abroad.  The  assets  of  foreign* 
ers  are  collected  under  what  is  OEUled  an  ancillary 
administration  subordinate  to  the  original  adminis- 
tration and  for  which  provision  has  been  made  by 
statute.    Coley*s  Estate,  14  Abb.  Pr.  464. 

Assets  of  foreigners  are  collected  under  what  is 
cidled  an  ancillary  administration  because  subor- 
dinate to  the  original  administration  taken  out  in 
the  country  where  the  assets  are  locally  situated,^ 
ancillary  being  applied  as  descriptive  of  the  amount 
of  administration  for  which  provision  has  been 
made  by  our  statute.  I^nes  v.  Ooley,  1  Bedf .  407. 
Bee  1  Story,  Bq.  Jur.  SBS^ 
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tate.  'Wlnie  he  had  no  authority  to  ffrant  let- 
ters of  admiDistration  unless  she  died  intestate, 
intestacy,  like  inhabitancy,  was  one  of  the  facts 
which  he  was  to  determine.  He  had  general 
jurisdiction  of  the  subject  of  adminisdration, 
and,  haviog  determined  that  she  died  intestate, 
he  was  authorized  to  grant  administration  upon 
her  estate..  The  proa«dings  in  the  surrogate's 
court  were  properly  exemplified  and  proved. 
But  the  further  claim  is  made  that  the  an- 
swer was  insufficient  to  i)ermit  the  laws  of  New 
Jersey  to  be  read  in  evidence  for  the  reason 
that  they  were  not  therein  alleged.  It  is  there 
alle^  "that  Margaret  Enittel  died  an  inhabit- 
ant of  and  domiciled  in  and  a  resident  of  Ho- 
boken,  Hudson  County,  New  Jersey;  that  there- 
after and  on  the  19th  of  October,  1875,  letters 
of  administration  on  the  goods,  chattels,  rights 
and  credits  of  Market  Knittel,  deceased,  were 
duly  issued  to  one  Louis  Enittel,  the  husband 
of  the  said  Margaret  Enittel,  by  the  surrogate 
of  the  Coimty  of  Hudson,  State  of  New  Jersey; 


that  said  surrogate  had  Jurisdiction,  and  was 
duly  authorized  and  empowered  by  the  laws  of 
the  State  of  New  Jersey  to  issue  said  letters  as 
aforesaid."  We  think  these  idleffations  were 
JBufflcient  to  authorize  proof  of  the  laws  of  New 
Jersey  and  of  the  jurisdiction  of  the  surrogate 
in  issuing  letters.  If  the  plaintiff  desired  mora 
spedflc  allegations,  and  was  fairly  entitled  to 
them,  he  should  haye  moved  to  make  the 
answer  more  specific  and  definite.  The  an- 
swer gave  him  every  information  to  which  he 
was  entitled,  and  he  might,  if  he  could,  have 
shown  that  the  surro^te  had  no  jurisdiction, 
and  that  the  laws  did  not  authorize  him  to 
grant  administration  of  the  estate  of  Mrs.  Enit- 
tel. So  far  as  the  case  of  Throop  v.  Hatch,  3 
Abb.  Ft.  28,  may  seem  to  hold  the  contrary 
doctrine,  it  does  not  receive  our  approvaL 

We  are  therefore  of  opinion  that  the  Judg* 
ment  should  be  afflrmed,  toith  eoete. 

All  concur. 
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!•  A  railroad  oompaAiy  Is  liable  for  in- 
juries inflicted  upon  a  tiaveler  on  a  highway  who 
is  orossing  its  tracks,  by  the  negligence  of  the 
gateman  in  the  management  of  its  safety  gates. 

8»  Where  a  traveler  crossing^  a  rail- 
road track*  upon  a  public  street  in  a  popu- 
lous city,  on  a  dark,  rainy  night,  and  having  an 
umbrella  up,  was  upon  the  track  between  the 
safety  gates  before  the  gateman  began,  without 
warning,  to  lower  them,  the  question  as  to  its  be- 
ing contributory  negUgenoe  for  him  to  fail  to 
observe  whether  or  not  the  second  gate  was  com- 
ing down  before  he  attempted  to  pass.under  it  is 
for  the  jury. 

8*  The  fiust  that  one  who  had  suffered  a  per- 
sonal injury  called  upon  and  consulted  a  physi- 
cian in  referencelthereto,  is  sufScient  under  Code 
Civil  Proc.  §  884,  which  forbids  a  physician  to  dis- 
close information  required  **in  a  professional  ca- 
pacity, and  which  was  necessary  for  him  to  act 
in  that  capacity,^*  to  prevent  defendant  in  an  ac- 
tion to  recover  damages  for  such  injuries,  from 
asking  such  physician  if  he  made  an  examination 
of  plaintiff  and  conversed  with  him  about  the  in- 
juries, without  showing  that  the  information 
called  for  was  necessary  to  enable  the  witness  to 
act  in  a  professional  capacity. 

4.   The  damasres  which  one  may  reisovev 

who  has  received  personal  Injuries  through  an- 
other's negligence,  Include  expenses  of  recovery, 
as  regards  the  past  and  future,  where  recovery  is 
not  complete  at  the  time  of  trial  and  it  appears 
that  some  time  will  be  required  to  effect  a  cure. 

Note.— Liability  of  railroad  company  for  Injuries 
to  traveler  through  negligence  of  gateman.  But- 
terfleld  v.  Boston,  2L  R.  A.  i47, 148  Mass.  644. 

Duty  at  railroad  crossings,  and  concurrent  duty 
of  railroad  companies.  Fletcher  v.  Fitchburg  B. 
Co.  8  L  R.  A.  748, 149  MasB.  127,  Greenwood  v.  Phila. 
W.  &  B.  B.  Co.  8  L.  R.  A.  44, 124  Pa.  672;  Parsons  v. 
K.  Y.  Cent.  &  H.  B.  B.  Co.  8  L.  B.  A.  883,  118  N.  Y. 
865. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Ckneral  Term  of  the  Supreme  Court, 
Second  DepartmeDt,  affirming  a  judgment  of 
the  Kings  Circuit  in  favor  of  pUdntin  in  an  ac- 
tion to  recover  damages  for  personal  injuries 
alleged  to  have  resulted  from  defendant's  neg- 
ligence.   Affirmed, 

The  facts  sufflcientir  appear  in  the  Opinion. 

Mr.  Edwftrd  E.  Spra^ne*  for  appellant: 

When  a  party  seeks  to  exclude  evidence  un- 
der g  884  of  the  Code,  the  burden  is  upon  him 
to  bring  the  case  within  its  purview.  He  must 
not  only  make  it  appear  that  the  information 
which  he  seeks  to  exclude  was  such  as  the  wit- 
ness acquired  in  attending  the  patient  in  a  pro- 
fessional capacity,  but  he  must  abo  show  that 
it  was  such  as  was  necessary  to  enable  him  to 
act  in  that  capacity. 

People  V.  Schuyler,  8  Cent  Rep.  767, 106  N. 
Y.  804;  Edington  v.  JEtna  L,  Ins.  Co.  77  N.  Y. 
569. 

The  questipns''did  not  call  for  the  disclosure 
of  any  information.  Their  object  was  to  show 
that  a  conversation  was  had  and  an  examina- 
tion made.    This  was  proper. 

Babcock  v.  People,  15  Hun,  347. 

Mr.  Charles  J.  Patterson  for  respond- 
ent. 

Vann*  J. ,  delivered  the  opinion  of  the  court: 
A  public  street  in  the  City  of  Brooklyn, 
known  as  "CTtica  Avenue/'  crosses  at  grade  the 
tracks  of  a  steam  railroad  operated  by  the  de- 
fendant in  Atlantic  Avenue,  another  public 
street  of  said  city.  At  the  point  of  intersection 
there  are  safety  gates  erected  and  operated  by 
the  defendant  pursuant  to  an  ordinance  of  the 
city  based  upon  an  Act  of  the  Legislature  au- 
thorizing the  common  council  to  prescribe  reg- 
ulations with  regard  to  the  public  safety.  The 
gates  on  both  sides  of  the  track  are  raised  and 
lowered  at  the  same  time,  and  by  the  same 
movement  of  a  crank  turned  by  the  gateman. 
On  the  8th  of  November,  1885,  at  half  past 


See  also  22  L.  R.  A.  33 ;  45  L.  R.  A.  261. 
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Mven  in  tlie  evenibg,  the  plaintiff  was  walking 
southerly  on  Utica  Avenue,  and,  as  it  was  rain- 
ing bard,  had  raised  her  umbrella.  As  she  ap- 
proached said  crossing  the  eates  were  up  and 
stationaiy;  but  after  she  had  passed  under  the 
north  gate  the  gateman  lowered  the  gates  ibore 
rapidly  than  usual,  and  as  she  was  passing  un- 
der the  south  gate  it  fell  upon  her  head,  and 
injured  her.  As  she  passea  over  the  track  she 
did  not  look  to  see  whether  the  second  gate  was 
coming  down  or  not.  A  train  was  in  sight,  but 
it  had  not  reached  the  station  above. 

Although  the  gateman  was  sworn,  it  did  not 
appear  that  any  warning  or  signal  was  given 
that  the  gates  were  being  lowered,  or  that  there 
was  any  lantern  or  other  device  to  attraict  at- 
tention to  them.  He  testified,  however,  that 
he  kept  his  eyes  upon  the  ^tes  as  they  were 
coming  down,  so  as  to  avoid  hitting  anyone, 
and  t&t  it  was  his  duty  to  do  so,  but  that  he 
did  not  see  the  plaintiff.  The  evidence  war- 
ranted the  jury  in  finding  that  the  defendant 
omitted  to  observe  that  degree  of  care  required 
by  the  circumstances,  and  that,  owing  to  such 
omission,  the  plaintiff  was  injured.  It  was  the 
duty  of  the  defendant  to  use  due  care  in  operat- 
ing the  gates  so  as  to  protect  persons  traveling 
the  pubhc  highway,  not  only  from  being  run 
over  by  the  cars,  but  also  against  injury  from 
the  gates  themselves. 

lion  reaching  a  crossing  protected  by  safety 
gates,  a  person  finds  them  raised  and  motion- 
less, he  IS  at  liberty  to  go  on,  and,  if  it  becomes 
necessary  to  lower  the  gates  while  he  is  passing 
between  them,  it  diould  be  done  with  all  the 
caie  demanded  by  the  peculiar  situation,  and 
with  due  regard  to  the  safety  of  human  life. 
The  trial  court,  therefore,  properly  charged 
the  jury  that  if  the  gateman,  by  the  exercise  of 
due  care  on  the  occasion  of  this  accident,  could 
have  operated  the  gates  without  injury  to  the 
plaintiff,  he  was  bound  to  do  so,  and  that  neg- 
ligence on  his  part  in  this  regard  was  the  neg- 
ligence of  the  defendant 

The  defendant  claimed  that  the  plaintiff  was 
guilty  of  contributory  negli^nce,  and  in  in- 
^ructing  the  jury  upon  this  subject  the  trial 
judge  said:  "  There  is  a  duty  also  resting  upon 
the  plaintiff.  She  is  on  the  highway,  but 
<3t)ssing  a  dangerous  place.  She  is  bound  to 
look,  not  only  to  prevent  injury  from  the  trains, 
but  also  from  these  gates.  If,  by  proper  pre- 
caution on  her  own  part,  she  could  have  avoided 
injury,  she  was  bound  to  observe  it.  If  she 
did  not,  she  cannot  recover."  At  the  request 
of  appellant's  counsel,  he  further  charged  that 
'*  the  plaintiff  was  bound  to  exercise  oue  cau- 
tion ti>  ascertain  whether  a  train  was  approach- 
ing, in  order  to  inform  herself  as  to  whether 
the  f[ate  was  likely  to  be  put  down  while  she 
was  m  the  act  of  crossing  the  track."  When 
asked  to  charge  *'  that  she  was  bound  in  law  to 
look,  before  passing  under  the  second  gate,  to 
see  whether  it  was  about  coming  down,"  he 
said:  "  I  will  leave  it  to  the  jury  to  say  whether, 
under  all  the  circumstances,  she  exercised  ordi- 
nary care."  The  defendant  excepted,  where- 
upon the  trial  Judge  said  to  the  jury:  "  She 
was  bound  to  exercise  the  care  you  expect 
from  an  ordinarily  careful,  prudent  person 
In  goinff  under  the  first  and  second  gate.  It  is 
for  thelury  to  say  whether  she  did  it." 

The  degree  of  care  required  of  a  person  ap- 
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preaching  a  dangerous  place  should  be  propor- 
tioned to  the  degree  of  danger,  known  or  ap- 
parent, to  be  encountered.  Weber  v.  H,  T, 
Cent  dbKRR,  Co,^  N.  Y.  451,  456. 

In  crossing  the  tracks  of  a  railroad  operated 
by  steam  more  care  is  required  than  in  crossing 
a  railroad  operated  by  horses,  because  the  cars 
upon  theformer  move  more  rapidly,  and  cannot 
bo  so  readily  stopped  as  those  upon  the  latter. 
Barker  v.  Savaae,  45  N.  Y.  198. 

There  is  still  less  danger  in  passing  under 
safety  gates,  as  they  need  not  be  lowered  rap- 
idly, and  should  at  all  times  be  under  the  con- 
trol of  the  gateman.  If  he  does  his  duty,  there 
is  little  or  no  danger.  The  plaintiff  had  the 
right  to  assume  that  the  gateman  would  not  be 
negligent  on  the  occasion  in  question  {Neuaon 
V.  N.  T.  Cent,  B,  Co,  29  N.  Y.  883);  although 
she  was  not,  on  this  account,  relieved  of  the 
necessity  of  exercising  that  degree  of  care  that 
would  have  been  used  by  a  person  of  ordinary 
prudence  under  the  same  circumstances.  The 
law  does  not  measure  that  degree  of  care,  but 
leaves  it  to  the  judgment  of  the  jury,  when 
there  is  evidence  upon  the  subject  for  them  to 
consider.  The  plaintiff,  according  to  her  tes- 
timony, exercised  some  care.  On  reaching  the 
gates,  she  looked,  and  seeing  that  it  was  appar- 
ently safe,  went  on.  She  was  traveling  upon  a 
puUic  street,  in  the  midst  of  a  populous  city, 
on  a  dark,  rainy  night,  with  her  umbrella  up, 
and  was  between  the  gates  before  the  gateman 
began  to  lower  them.  No  warning  was  given. 
We  think  that  it  should  not  be  held,  as  matter 
of  law^  according  to  the  form  of  the  request 
not  charged,  that  she  was  bound  to  look,  before 
passing  under  the  second  gate,  to  see  whether 
it  was  coming  down,  but  that  it  was  a  question 
of  fact  for  the  jury  to  decide  whether,  under 
all  the  circumstances,  she  was  guilty  of  negli- 
gence which  contributed  to  the  injury  that  she 
received.  McQonem  v.  N,  T,  Cent,  db  S.  R,  B, 
Co.  67  N.  Y.  417;  Beisuffel  v.  J!V.  7.  Cent.  B. 
Co,  84  N.  Y.  622;  Bemhard  v.  Benwlaer  db  '8. 
B.  Co,  1  Abb.  App.  Dec.  181;  1  Shearm.  <& 
Redf.Neg.§§86,87. 

Upon  this  appeal,  no  question  relating  to  the 
negligence  of  either  party  has  been  formally 
discussed  by  the  appellant;  but  the  attention  of 
its  learned  counsel  was  confined  to  two  excep- 
tions, the  first  of  which  was  taken  under  the 
following  circumstances:  A  witness  sworn  for 
the  defendant  testified  that  he  was  a  practicin||^ 
physician,  and  that  on  the  day  after  the  acci- 
dent the  plaintiff  called  upon  and  consulted 
him.  He  was  then  asked  by  defendant's  coun- 
sel if  he  conversed  with  her  about  her  injuries, 
and  if  he  made  an  examination  of  her.  The 
court  sustained  the  objection,  made  in  behalf 
of  the  plaintiff,  that  these  questions  called  for 
a  privileged  communication.  It  is  ur^ed  that 
the  objection  was  premature,  because  it  did 
not  appear  that  the  information  called  for  was 
such  as  was  necessary  to  enable  the  witness  to 
act  in  a  professional  capacity. 

The  language  of  the  court  In  EdingUm  v. 
Mui,  L,  Ins.  Go,  67  N.  Y.  185, 194,  may  be  re- 
peated in  answer  to  this  position:  "  The  point 
made,  that*there  was  no  evidence  that  the  In- 
formation asked  for  was  essential  to  enable  the 
physician  to  prescribe,  is  not  well  taken,  as  it 
must  be  assumed  from  the  relationship  eidsting 
that  the  information  would  not  have  been  iwr 
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parted  except  for  tbe  purpose  of  aiding  the 
physician  in  prescribini;  for  the  patient,  ^de, 
nowever,  from  this,  the  statute  in  question,  be- 
ing remedial,  should  receive  a  liberal  interpreta- 
tion, and  not  be  restricted  by  any  technical 
rule." 

And  In  Orattan  y.  Metropolitan  L.  Ins.  Go. 
80  N.  Y.  281, 297,  the  court  said:  '*  Nor  was  it 
necessary  for  the  plaintiff  to  show,  in  the  first 
instance,  by  formal  proof,  that  the  information 
was  necessary  to  enable  the  witness  to  prescribe. 
Such,  under  the  circumstances  of  tlus  case,  is 
the  inevitable  inference." 

The  fact  that  the  plaintiff  consulted  the'physi- 
cian  on  the  occasion  to  which  the  inquiries  re- 
lated, when  considered  in  connection  with  the 
nature  of  the  questions  themselves,  is  sufficient, 
in  the  absence  of  other  proof,  to  bring  them 
within  the  prohibition  of  the  statute.  Code 
Civ.  Pioc.  §8a4;*  Jieni?ian  v.  Dennin,  108  N. 
Y.  678,  6  Cent  Rep.  416. 

The  other  exception  that  we  are  asked  to 
consider  was  taken  to  the  remark  of  the  court, 
when  charging  the  juty,  that  the  measure  of 
damages  was  compensation  for  the  injuries  re- 
ceived kyy  the  plaintiff,  including  "  the  expenses 
of  her  recovery,  as  regards  the  past  and  f  dture." 
It  appeared  that  the  plaintiff  was  treated  by 
her  physician  foilr  times  at  her  house,  and  fif- 
teen or  sixteen  times  at  bis  office,  and  that  she 
had  not  recovered  at  the  time  of  the  trial,  but 
was  still  suffering  from  the  effects  of  the  acci- 
dent. It  also  appeared  that  some  time  would 
be  required  to  effect  a  cure.  No  proof,  how- 
ever, was  given  as  to  the  value  of  the  doctor's 
services;  but,  if  there  had  been,  it  would  have 
been  advisory  only,  and  the  jury  would  not 
have  been  bound  by  it.  The  judgment  of  an 
expert  cannot  be  substituted  for  that  of  the 
jurors.  The  nature  and  extent  of  the  medical 
services  having  been  proved,  it  was  competent 
for  the  jury  to  consider  the  evidence  in  assessing 
the  damas'es,  and  to  award  at  least  a  nominal 
sum  for  professional  treatment  The  counsel 
for  the  defendant,  in  excepting  to  this  portion 
of  the  charge,  said,  "There  is  no  proof;" 
whereupon  the  trial  judge  remarked,  "She 
had  the  doctor  fifteen  times;"  and  there  the 
subject  was  dropped. 

It  counsel  had  requested  a  specific  instruction 
to  the  jury  that,  as  there  was  no  proof  of  the 
value  of  the  services,  only  nominal  damages 
could  be  given  on  that  account,  a  different 
question  would  have  been  presented.  It  may 
now  be  re^^arded  as  settled  that  the  jury,  in 
cases  of  this  character,  may  take  into  account 
the  pain  and  suffering  that  may  reasonably  be 
expected  in  the  future,  provided  evidence  has 
been  given  tending  to  show  that  the  person  in- 
jured will  probably  experience  further  pain  as  a 
result  of  the  injury.  Filer  v.  N.  T,  Cent,  B.  Co. 
49  N. Y.  42;  Turner  v.  Newbvrg?f,109  N.Y.  801, 
809, 12  Cent.  Rep.  215;  Orisiooldv.  Jf.  T.  Cent 
d  H,  R.R  Co.  44  Hun,  286,  affirmed  115  N. 
Y.  61,  opinion  by  Finch,  J. 

This  Is  upon  the  principle  that  adequate 
compensation  may  be  recovered  in  a  single 

*The  flection  named  is  as  follows: 

*  A  person  duly  authorized  to  practice  physio  or 
surprery  shall  not  be  allowed  to  disoloee  any  infor- 
mation which  he  acquired  in  attending  a  patient  in 
a  professional  capacity,  and  which  was  necessary 
to  enable  him  to  act  in  that  capacity.**   [Bep.] 
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action  for  all  the  natural  consequences  of  the 
negligent  act.  So,  where  it  is  reasonably  cer- 
tain that  medical  att«*ntion  will  be  needed  in 
the  future,  the  expense  thereof  may  be  eonsid- 
ered  by  the  jury  in  assessing  the  damages,  as 
it  is  a  direct  and  natural  result  of  the  defend- 
ant's negligence. 
The  judgment  tJundd  he  aprmed^  viOi  eo9t$. 
All  concur,  except  Brown*  /.,  not  sitting. 


SYRACUSE  WATER/CO.,  Appt., 

V. 

CITY  OP  SYRACUSE,  Beept. 
SYRACUSE  WATER  CO.,  Appt., 

CITY   OP   SYRACUSE   and  The    Central 
City  Water  Works  Co.,  JZespte. 

(....Jf.  Y ) 

!•  Except  so  fkr  as  the  powers  and  priT- 
ile§^es  conferred  by  a  public  grant  are  by  lt« 
terms  made  exclusive,  the  right  is  reserved  to 
grant  and  permit  the  exercise  of  competing  and 
rival  powers  and  privilegea,  however  Injuriout 
they  may  be  to  those  taken  by  the  prior  grantee. 

8«  A  municipal  corporation*  unless  au* 
thorized  by  statute,  cannot  grant  exclusive  privi- 
leges, nor  can  it  contract  to  deny  itself  the  right 
to  exercise  the  legislative  powers  vested  izi  its 
common  council,  hence,  its  request  to  a  water 
company  upon  which  the  duty  has  been  imposed 
by  the  Le^slature  to  supply  it  with  water  for 
certain  purposes,  to  furnish  such  water,  is  not  a 
contract  with  the  company  which  will  prevent  it 
from  afterwards  obtaining  part  of  such  supply 
from  other  sources,  where  its  charter  confers  up- 
on it  power  to  malie,  amend  or  repeal  by-laws, 
rules  and  regulations  in  relation  to  a  water  sup- 
ply. 

8.  The  doctrine  of  estoppel  cannot  be  re- 
lied upon  to  render  a  munlci^ucorporation  liable 
upon  a  contract  which  it  had  no  power  to  make, 
as  parties  dealing  with  such  corporations  are 
chargeable  with  a  knowledge  of  their  powers. 

4.  A  charter  to  a  water  company*  per- 
mitting it  to  ftimish  water  to  a  certun  city  and 
its  inhabitants,  and  providing  it  with  powers  es- 
sential to  that  service,  compelling  it,  upon  re- 
quest, to  furnish  water  to  the  city  for  certain 
purposes,  and  giving  the  city  power  upon  certain 
contingencies  to  possess  itself  of  the  property 
rights  of  the  company,  but  which  does  not  in 
terms  make  the  privilege  exclusive,  nor  deny  to 
the  State  the  power  to  make  other  similar  grants, 
will  not  confer  upon  the  company  an  exclusive 
right  to  furnish  water  to  such  city  and  its  inhabi- 
tants, nor  prevent  the  incorporatioD  of  another 
company  for  a  like  purpose;  and  the  fact  that  the 
company  has  acquired  a  right  conferred  upon 
the  inhabitants  to  take  a  supply  of  water  from 
certain  springs  is  ImmateriaL 

6«  In  an  action  by  snch  companar  to  en- 
join the  city  from  contracting  with  another  com- 
pany for  water,  the  effect  of  rival  means  for  sup- 
plying water  to  the  city,  upon  the  value  of 
plaintlff^s  franchise,  will  not  be  considered. 

6.  The  fltkct  that  the  charter  of  a  water 
company  provides  that  upon  certain  contingen- 
cies the  city  may  posBOss  itself  of  the  com* 
pany*s  property  and  powers  does  not  prevent  the 
city  from  obtaining  a  water  supply  other  than 
through  such  company. 
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APPEALS  by  plaintiff  from  Judgments  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  judgments  of 
the  Onondaga  Sp^ial  Term  dismissing  the 
complaints  in  actions  to  enjoin  defendants  from 
interierin^  with  plaintiff's  alleged  right  to  sup- 
ply the  City  of  Syracuse  with  water.   Affirmed. 

Statement  by  Bradley,  J,: 

Appeals  from  Judgments  of  the  General 
Term  of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department,  affirming  Judgments  entered 
upon  decisions  of  the  Court  of  Special  Term 
dismissing  the  complaints. 

The  first  action  was  brought  to  restrain  the 
defendant  from  granting  to  the  Central  City 
Water  Works  Company  the  right  to  place 
pipes  or  other  structures  in  the  Cit^  of  Syra- 
cuse with  a  yiew  to  supply  it  with  water. 
And  the  purpose  of  the  second  action  was  to 
restrain  each  of  the  defendants  from  exercising 
any  right  or  privilege,  in  that  respect,  which 
the  dty,  through  its  common  council,  had  by 
resolution  sought  to  give  the  defendant  com- 
pany and  which  the  latter  had  assumed  to  take. 

Mr.  George  F.  Comstoek,  for  appellant: 

Exclusive  rights  in  a  franchise  must  be 
maintained  when  they  are  given,  and  in  what- 
ever language  given. 

Chenango  Bridge  Go.  y.  Binghamton  Bridge 
Ch.  27  N.  Y.  87;  Ohio  L.  Inn.  db  T,  Co.  v.  Be- 
hoU,  67  U.  S.  16  How.  429  (14  L.  ed.  997);  Be 
Union  Ferry  Co.  98  N.  Y.  139. 

The  charter  appointed  no  fixed  ])eriod  of 
time,  but  did  provide  two  modes  of  defeasance 
which  might  terminate  the  franchise  granted; 
and  those  modes  must  be  followed;  and  until 
they  are  followed  the  title  of  the  plaintiff  is  m- 
determinable.  If  this  be  true,  the  estate  and 
interest  granted  by  the  charter  of  the  plaintiff 
are,  for  aU  the  purposes  of  legal  consideration, 
the  equivalent  of  absolute  property. 

Uavie  v.  New  York,  14  W.  Y.  5()e. 

All  parts  of  the  charter  were  alike  obliga- 
tions; and  the  rights  it  created  being  wholly 
statutory,  its  remedial  provisions  must  be  fol- 
lowed also. 

Dudley  v.  Mayheto,  8  N.  Y.  9. 

The  Constitution  of  the  United  States  has 
declared  the  inviolability  of  franchises  and  con- 
tracts,  and  protected  them  from  invasion. 

Dartmouth  College  v.  Woodward,  17  U.  S.  4 
Wheat.  518  (4  L.  ed.  629). 

When  the  sovereign  makes  contracts  with 
individuals,  whenever  the  contract  in  any  form 
comes  before  the  courts,  the  rights  and  obliga- 
tions of  the  contracting  parties  must  be  ad- 
justed upon  the  same  principles  as  if  both  con- 
tracting parties  were  private  persons. 

Lord  V.  TJiomae,  64  N.  Y.  107;  People  v. 
Stephens,  71  N.  Y.  649;  Banolds  v.  8taU,  89  N. 
Y.  86;  United  States  v.  Speed,  75  U.  S.  8  Wall. 
77  (19  L.  ed.  449);  Masterton  v.  Brooklyn,  7 
Hill,  61;  Fletcher  v.  Peek,  10  U.  S.  6  Cranch, 
87,  187  (3  L.  ed.  162);  MeKee  v.  United  States, 
12  Ct.  CI.  604;  V.  S.  v.  MeKee,  97  U.  S.  288(24 
L.  ed.  911);  State  v.  Toung,  29  Minn.  474;  John- 
son V.  Utica  Waterworks  Co.  67  Barb.  415; ^»- 
Jidd  TollBridge  Go.  v.  Hartford  dhN.H.B.  Co. 
17  Conn.  40. 

Appellant  has  a  title  by  prescription. 
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See  1  Greenleaf,  Ev.  p.  22,  pt  1,  diap.  4, 
^8  16, 17;  2  Greenleaf,  Ev.  §§  489,  641,  543; 
Beg.  y.  Arehdall,  8  Ad.  &  El.  281. 

This  case  is  identical  with  People  v.  (/Brien^ 
111  N.  Y.  1. 

Mr.  Williaja  G.  Tracy,  also  for  appel- 
lant: 

Upon  the  conveyance  to  Teall.  an  inviolable 
contract  was  made  with  him  for  all  time  to 
come  that  he  shoidd  have  the  right  to  supply 
the  village  and  its  inhabitants  with  water,  ancK 
that  the  village  would  not  exercise  any  rights 
on  that  subject,  by  contract  or  otherwise,  ex- 
cept by  resumption. 

Whatever  may  be  fairly  implied  from  the- 
terms  and  language  of  an  instrument  is  Id* 
Judgment  of  law  contained  in  it. 

&gers  y.  Kneeland,  10  Wend.  218,  affirmedl 
18  Wend.  114;  People  v.  Mtisimmons,  68  N.  Y. 
614. 

The  Legislature  has  power  to  authorize  any 
municipality  to  grant  to  any  person  or  corpo- 
ration the  exclusive  franchise  of  supplying 
itself  and  its  inhabitants  with  water  for  a  lim- 
ited period,  and  perpetually  thereafter,  with 
the  right  of  resumption  at  the  expiration  of 
that  period. 

NetD  Orleans  Oaslight  Co.  v.  Louisiana  Light 
db  Heat  Co.  116  U.  (S.  650  (29  L.  ed.  516); 
jr«o  Orleans  Water  Works  Co.  v.  Bivers,  115 
U.  S.  674  (29  L.  ed.  525);  Louistille  Oas  Co.  v. 
Citizens  Oaslight  Co.  115  U.  S.  688  (29  L.  ed. 
510);  St.  Tammany  Water  Works  v.  JNeu>  Or- 
leans Water  Works,  120  U.  S.  64  (30  L.  ed.  563). 

The  right  to  dig  up  the  streets  of  a  munici- 
pal corporation  and  place  therein  pipes  for  the 
distribution  of  water  is  a  franchise  the  privi- 
lege of  exercising  which,  can  only.be  granted 
by  the  State,  or  oy  the  municipal  government 
acting  under  legislatiye  authority. 

New  Orleans  Oaslight  Co.  v.  Louisiana  Light 
db  Heal  Co.  115  U.  S.  650,  669  (29  L.  ed.  516, 
520);  DiDon,  Mun.  Corp.  8d  ed.  g  691;  Cree^ 
cent  City  Qadight  Co.  v.  New  Orleans  Oaslight 
Co.  27  La.  Ann.  188,  147;  StaU  y.  Cincinnati 
Oaslight  db  Coke  Co.  18  Ohio  St.  262;  Boston  v. 
Bichardson,  18  Allen,  146. 

A  legislative  gradt  of  an  exclusive  right  to< 
supply  water  to  a  municipality  and  its  inhabit- 
ants, through  pipes  and  mains  laid  in  the  pub- 
lic streets,  and  upon  condition  of  the  perform- 
ance of  services  b;^  the  grantee,  is  the  grant  of 
a  franchise  vested  in  the  State  in  consideratioik 
of  the  performance  of  a  public  service,  and,, 
after  performance  by  a  grantee,  is  a  contract 
protected  by  the  Constitution  of  the  United 
States  against  state  legislation  to  impair  it 

New  Orleanti  Water  Works  Co.  v.  Biters,  115 
n.  S.  674  (29  L.  ed.  525);  New  Orleans  Oas- 
light Co.  V.  Louisiana  Light  db  Beat  Co.  115  U. 
8.  650  (29  L.  ed.  516);  LouiscilU  Oas  Co.  v.  Cit- 
izens OasligJU  O?.  115  U.  S.  688  (29  L.  ed.  510); 
St,  Taminany  Water  Works  v.  Ntw  Orleans 
Water  Works,  120  U.  S  64  (80  L.  ed.  563). 

Where  a  State  contracts  as  an  individual  it  is 
bound  as  an  individual  would  be. 

Davis  V.  Oray,  83  U.  S.  16  Wall.  208  (21  L. 
ed.  447);  Hail  v.  Wisconsin,  108  U.  S.  6  (26  L. 
ed.  802). 

Where  a  State  authorizes  a  contract  to' be 
made,  it  means  a  contract  subject  to  the  same 
rules  and  construction  as  other  contracts  of  the 
same  nature. 
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PMllipi  ▼.  Thampatm,  1  Johns.  Oh.  181, 144. 

In  Fletcher  ▼.  Peek,  10  U.  8.  6  CraDch,  87  (8 
L.  ed.  162),  it  was  said  by  Jxistiee  Marshall 
*'  that  a  srant  in  its  own  nature  amounts  to  an 
extinguishment  of  the  right  of  the  grantor,  and 
implies  a  contract  not  to  reassert  that  right" 

Li  case  of  a  contract  the  practical  construc- 
tion of  the  parties  themselves  is  entitled  to 
great,  if  not  cootrollini;,  influence. 

Tapliff  ▼.  TopUff,  122  U.  8.  121  (80  L.  ed. 
1110). 

By  section  16  of  plaintiff's  charter,  and  the 
resolution  of  April  21, 1851,  a  perpetual  con- 
tract TV  as  made  whereby  the  plaintiff  agreed  to 
supply,  and  the  city  to  take  and  nay  for,  such 
water  as  was  needed  for  municipal  purposes. 

The  revised  city  charters  of  1857  and  1885 
did  not  grant  to  the  city  any  greater  powers  on 
the  subject  of  water  than  the  charter  of  1847. 

Statutes  shall  not  be  construed  so  as  to  inter- 
fere with  existing  rights  and  liabilities,  unless 
they  expressly  declare  such  intention. 

Main  ▼.  Qreen,  82  Barb.  448;  iiayre  ▼.  Win- 
ner, 8  Wend.  661;  Wood  ▼.  Oakley,  11  Paige, 
400;  Doth  ▼.  Van  Kleeek,  7  Johns.  477;  Berlej/ 
▼.  Bampaeher,  5  Duer,  188;  Peq^  ▼.  Hyde,  89 
N.  Y.  18:  Smith  v.  FlsopU,  47  N.  T.  830. 

Long  and  uninterrupted  practice  under  a 
statute  is  regarded  as  good  evidence  of  its  con- 
struction. 

Fort  ▼.  Bureh,  6  Barb.  60,  78. 

If  the  charters  of  1857  and  1886  authorised 
the  City  of  Syracuse  to  make  the  contract  in 
question  with  the  Central  City  Company,  those 
provisions  are  void  as  impairing  the  obligation 
of  a  contract 

When  a  State  has  authorized  a  public  or 
private  corporation  to  enter  into  a  contract 
with  another  corporation  or  person,  it  cannot 
grant  to  the  former  corporation  the  right  to 
rescind  or  violate  its  contract. 

jDartmofith  OoUeffe  v.  Woodward,  17  TJ.  8.  4 
Wheat.  666  (4  L.  ed.  629);  FUteher  v.  Feck,  10 
U.  8.  6  Cranch,  87  (8  L.  ed.  162);  Green  ▼. 
Biddle,  21  U.  8.  8  Wheat.  2  (5  L.  ed.  547). 

Where  a  municipal  corporation  has  made 
contracts  valid  under  the  law  of  the  State, 
when  mode  the  State  cannot  unmake  them. 

Goaet  Line  R  Co.  v.  Savannah,  80  Fed.  Rep. 
646. 

The  charter  of  the  plaintiff,  standing  alone, 
granted  it  an  exclusive  franchise,  and  any  sub- 
sequent grant  by  the  Legislature  to  other  per- 
sons, of  this  franchise  was  a  law  impairing  the 
obligations  of  a  contract. 

Dartmouth  College  v.  Woodteard,  17  TJ.  8.  4 
Wheat.  666  (4  L.  ed.  629);  Story,  Cont.  g  1892; 
Fletcher  v.  Peck,  10  U.  8.  6  Cranch,  87  (8  L.  ed. 
162):  Oreen  v.  Biddle,  21  U.  S.  8  Wheat.  2  (5 
L.  ed.  547);  Gordon  v.  Appeal  Tax  Ct.  44  U. 
8.  8  How.  188  (11  L.  ed.  629). 

The  common  council,  by  their  own  acts  and 
proceedings,  are  estopped  and  barred  from  the 
assertion  of  the  power  under  which  they  claim 
to  take  away  from  the  plaintiff  its  franchises 
and  bestow  them  upon  another  party. 

Mr,  Louis  Marshall,  for  respondents: 

Public  grants  are  to  be  construed  strictly 
against  the  grantee;  legislative  Acts  granting 
franchises  to  corporations  are  to  be  construed 
strictly  according  to  their  terms,  and  the  gran- 
tee in  sudi  Acts  takes  nothing  by  implication, 
either  as  against  the  power  making  the  grant 
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or   against    other  corporations   or   individu- 
als. 

Stourbridge  Canal  Co,  y.  Wheeley,  2  Bam.  A 
Ad.  798;  Com.  v.  Erie  d  N,  E.  R.  Co.  27  Pa. 
889;  Parker  v.  Great  Western  R  Co,  7  Man. 
&  Gr.  258;  Tw^kahoe  Canal  Co.  v.  TuekaSioe  <ft 
J.  R.  R.  Co.  11  Leigh,  42;  Enfleld  ToU  Bridge  Co. 
V.  Earif<yrd  <fe  N.  H.  R,  Co.  17  Conn.  454;  /\i#- 
saie  d  H.  R.  Bridge  Co.  ▼.  Eoboken  Land  d 
Imp.  Co.  18  N.  J.  Eg.  81;  KivgHton-upon-BtiU 
Dock  Co.  V.  LaMarehe,  8  Bam.  &  C.  42;  Alle- 
gheny V.  Ohio  d  P.  R.  Co.  26  Pa.  855;  Boston 
d  L.  R.  Co.  V.  Boston  d  M.  R.  Co.  5  Cush.  875; 
Thorpe  y.  Rutland  d  B.  R.  Co.  27  Yt.  140; 
Union  Bridge  Co.  y.  Spaulding,  68  N.  H.  298; 
Lehigh  Water  G/e  Appeal,  102  Pa.  515;  C/iarles 
River  Bridge  v.  Warren  Bridge,  86  U.  8.  11 
Pet.  420  (9  L.  ed.  778). 

The  doctrines  of  Charlee  River  Bridge  y. 
Warren  Bridge  are  now  the  established  law. 

Providence  Bank  v.  Billinge,  29  U.  8.  4  Pet^ 
514  (7  L.  ed.  989);  United  States  v.  Arredondo. 
81  U.  8.  6  Pet.  786  (8  L.  ed.  547);  Perrine  y. 
Chesapeake  d  D.  Canal  Co.  50  U.  8.  9  How. 
172  (18  L.  ed.  92):  Richmond,  F.  d  P.  R.  Co. 
V.  Louisa  R.  Co.  54  U.  8.  18  How.  71  (14  L. 
ed.  55);  Pennock  v.  Coe,  64  U.  8.  28  How.  117 
(16  L.  ed.  436);  yorthtoestem  Fertilising  Co. 
V.  Hyde  Park,  97  U.  8.  666  (24  L.  ed.  1088); 
Newton  V.  Maltoning  County,  100  U.  8.  551  (25 
L.  ed.  710);  Rice  v.  Minnesota  d  N.  W.R.  Co. 
66  U.  8. 1  Black,  858  (17  L.  ed.  147). 

La  this  State  it  was  held,  even  before  the  de> 
cision  of  Charles  River  Bridge  v.  Warren  Bridge, 
that  such  was  the  rule  of  law. 

Mohawk  Bridge  Co.  v.  Utiea  d  8.  R  Co.  6 
Paige,  554.  See  also  Cayuga  Bridge  Co.  y. 
Magee,  2  Paige,  116;  Oswego  Falls  Bridge  Co. 
V.  Fish,  1  Barb.  Ch.  547;  Thompson  v.  New 
York  d  H.  R.  Co.  8  Sandf.  Ch.  625;  Fort  Plain 
Bridge  Co.  y.  Smith,  80  N.  T.  44;  Auburn  d 
C.  Pi.  Road  Co.  V.  Douglass,  9  N.  T.  444. 

A  legislative  grant  of  the  right  to  use  a  pub- 
lic street  for  the  ranning  of  a  railroad  is  not  to 
be  deemed  exclusive  in  character,  except  by 
express  terms  of  the  statute. 

Ninth  Ave.  R.  Co.  v.  New  Fork  Elevated  R 
Co.  8  Abb.  N.  C.  847;  Sixth  Ave.  R.  Co.  v.  GW- 
bert  Elevated  R.  Co.  8  Abb.  N.  C.  872;  Re  New 
York  Elevated  R  Co.  70  N.  T.  827;  New  York 
v.  Broadway  d  S.  A.  R  Co.  97  N.  T.  276. 
See  also  Pnoer  v.  Athens,  1  Cent.  Rep.  181,  99 
N.  Y.  692;  Dermott  v.  State,  99  N.  Y.  101; 
Northwestern  Fertilizinq  Co.  v,  Hyde  Park,  97 
U.  8.  666  (24  L.  ed.  1038). 

Where  a  charter  conferred  power  to  cause  a 
city  to  be  lighted  with  gas,  it  would  not  au- 
thorize the  common  council  to  grant  to  any 
person  or  corporation  an  exclusive  right  to  use 
the  streets  of  the  city  for  the  purpose  of  laying 
down  gas  pipes  for  a  term  of  years. 

State  V.  Cincinnati  Gaslight  d  Coke  Co.  18 
Ohio  St.  262.  See  also  Norwich  Gas  Light  Co. 
v.  Normeh  City  Gas  Co.  25  Conn.  19. 

The  City  and  Villa«re  of  Syracuse  had  no 
authority  to  contract  with  the  plaintiff,  or  its 
predecessors  in  interest,  granting  them  the  ex- 
clusive right  of  supplying  it  and  its  inhabitants 
with  water,  even  if  it  had  seen  fit  to  enter  into 
such  a  contract. 

Saginaw  Gaslight  Co.  v.  Saginaw,  88  Fed. 
Rep.  584;  iSX^'n  v.  Bienville  Water-Supply  Co. 
84  Fed.  Kep.  146;  Dillon,  Mun.  Corp.  g  89; 
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Minium  y.  Larue.  64  U.  8.  28  How.  485  (16 
L.  ed.  674);  Wrighi  ▼.  NagU.  101  U.  8.  791  (25 
L.  ed.  921);  Richmond  County  Oaaight  Oo.  ▼. 
MiddUtoum,  59  K  T.  228;  Logan  v.  Ppne,  48 
Iowa,  524:  Jaekaon  County  Hone  B,  Co,  ▼. 
InterstaU  Rapid  Transit  H.  Co.  2i  Fed.  Rep. 
306;  MeadviUe  Fuel  Qaa  Co.  v.  MeadviUe  Nat- 
ural Gas  Co,  (Pa.)  8  Cent.  Rep.  921;  Brenham 
V.  Brenkam  Water  Co,  67  Tex.  542;  Qale  v. 
Kalamazoo,  28  Mich.  844. 

.t/r. WOUam  P.  Gannon,  for  respoDdent, 
City  of  Syracuse. 

Bradley.  J,,  delivered  the  opinion  of  the 
court:  • 

These  actions  rest  upon  the  charge,  made 
hy  the  plaintiff,  that  the  defendants  were  pro- 
ceeding to  invade  its  rights.  And  the  plaintiff 
alleges  that  such  would  he  the  effect  of  the 
exercise  of  the  privilege,  which  the  City  of 
Syracuse  sought  to  grant  to  the  Central  City 
Water  Wor£  Company,  of  providing  the 
means  contemplated  to  supply  the  city  with 
water,  and  in  performing  the  contract  made 
between  the  defendants  for  that  purpose.  This 
charffe  is  founded  upon  the  claim,  asserted  by 
the  plaintiff,  of  the  exclusive  right  or  franchise 
to  furnish  the  city  with  water. 

The  leading  inquiry,  therefore,  is  whether 
mch  eUiim  is  supported. 

The  plaintiff  was  iocor|>orat4Bd  by  Laws  of 
1849,  chap.  224,  and  ever  since  then  it  has  fur- 
nished water  to  the  city  and  its  inhabitants. 
To  do  that  was  the  purpose  of  its  creation,  and 
it  was  fully  provided  by  its  charter  with  the 
powers  essential  to  that  service,  amongst  which 
was  that  of  eminent  domain.  The  franchise 
granted  to  the  plain  tiff  embraced  all  the  powers, 
privileges  and  immunities  within  the  charter, 
and  constituted  a  contract  between  the  State 
and  the  plaintiff,  and  in  the  exercise  of  the 
powers  so  granted  the  latter  was  entitled  to 
protection.  It  follows  that  if  within  the  fran- 
chise, granted  by  the  State  to  the  plaintiff,  was 
the  exclusive  right  to  supplv  the  City  of  Syra- 
cuse with  water,  the  defendants  should  be  en- 
Joined  from  proceeding,  as  they  are  attempting 
to  proceed,  to  interfere  with  or  impair  such  right. 
8t,  Tammany  Water  Works  v.  New  Orleans 
Water  Works,  120  U.  S.  64  [80  L.  ed:  563]; 
New  Orleans  Gaslight  Co,y,  Louisiana  Light  dh 
Beat  Co.  115  U.  8.  650  [29  L.  ed.  516];  New 
Orleans  Water  Works  Co.  v.  Rivers,  115  U.  8. 
674  [29  L.  ed.  5251;  CouisvUle  Gas  Go.  v.  dti- 
tens  Gaslight  Co.  115  U.  8.  688  [29  L.  ed.  510]. 

By  reference  to  its  charter,  it  appears  to  have 
been  provided  that  the  plaintiff  should,  when 
requested,  furnish  water  to  the  common  coun- 
cil of  the  city  for  the  extinguishment  of  fires 
and  other  purposes,  upon  such  terms  as  might 
be  agreed  upon  between  them,  and  in  case  they 
could  not  agree,  either  the  common  council  or 
the  plaintiff  might  apply  to  the  supreme  court 
for  the  appointment  of  three  commissioners, 
who  should  prescribe  the  terms  upon  which  the 
water  should  be  furnished  for  the  term  of  three 
years,  and  at  the  expiration  of  that  time  and 
once  in  three  years  thereafter,  application  in 
like  manner  might  be  made  for  a  new  commis- 
fldon  for  such  purpose.    Section  16. 

In  case  the  plaintiff  should  not  furnish  a 
sufBcient  supply  of  f^ood  and  wholesome  water 
for  the  use  of  the  city  and  the  people  thereof 
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within  two  years  from  the  passage  of  the  Act,, 
and  continue  to  do  so,  the  common  council 
might  give  six  months'  written  notice  to  the 
company  to  furnish  the  same,  or  that  applica- 
tion would  be  made  to  the  supreme  court  for 
the  appointment  of  five  commissioners;  and  in 
case  the  company  should  continue  to  neglect  ta 
furnish  such  supply  until  the  expiration  of  the^ 
notice,  then  the  property  of  the  company 
should  be  appraised,  etc. ;  and  upon  payment 
by  the  common  council  to  the  company  of  the 
sum  so  determined,  they  should  become  the 
owners  of  the  property  so  appraised  and  paid 
for.  and  be  possessed  of  all  the  powers  given 
by  the  Act  to  the  company.  Section  26.  And 
at  any  time  after  the  expiration  of  twenty 
years,  the  common  council  should  have  the  right 
to  resume  idl  the  property  rights,  powers  and 
privileges  of  the  company  on  payine  to  it  the 
amount  of  capital  stock  actually  paid  in  and 
expended  in  toe  works  with  15  per  cent  annu- 
ally thereon,  deducting  therefrom  the  actual 
profits  annually  received  by  the  company;  and 
thereupon  it  should  convey  such  property  to 
the  common  councQ.    Section  20. 

The  provisions  of  those  three  sections  are 
thus  specifically  referred  to  because  they  are 
relied  upon  to  support  the  constru'^tion  and 
effect  claimed  for  the  statute  on  the  part  of  the 
plaintiff;  and  for  a  like  purpose  reference  is 
made  to  section  19,  which  provides  that  noth* 
ing  in  Uie  Act  should  be  deemed  to  affect,  im- 
pair or  interfere  with  the  rights,  privileges  and 
obligations  of  the  city  "  denved  or  imposed  by 
or  under  the  Act  of'  the  Legislature,  entitled 
'An  Act  to  Supply  the  Village  of  Syracuse  with 
Wholesome  Water,'  passed  March  27,  1821,  or 
any  Act  subsequently  passed  amending  or  al* 
tering"  it.  And  this-takes  the  inquiry  back  to 
the  Act  of  March  27,  182i;  which  provided 
that  the  freeholders  and  inhabitants  of  the  Vil- 
lage of  Syracuse,  in  the  Town  of  Salina,  were 
authorized  to  take  water  for  the  use  of  the  vil- 
lage from  any  springs  on  the  lands  of  the  peo- 
ple of  the  State  in  that  town,  lying  eastwai^  of 
the  village,  and  to  carry  the  same  under  ground 
across  such  lands  to  the  village,  subject  to  the- 
right  of  the  canal  commissioners  to  take  the 
water  from  such  springs  to  supply  the  Erio 
Canal,  if  their  elevation  was  sufficient  to  carry 
water  from  them  into  the  Rome  summit  level 
of  the  canal.  It  also  provided  for  the  election 
annually,  by  the  inhabitants  of  the  village,  of 
tiiree  trustees  to  transact  the  business  in  rela- 
tion to  the  rights  granted  by  the  Act  to  the  in- 
habitants of  the  village,  to  bring  the  water  and! 
regulate  the  manner  of  its  use,  and  to  fix  the 
sums  to  be  paid  annually  by  those  using  it. 

This  was  the  situation  until  1825,  when  the 
village  was  incorporated  by  an  Act  which  pro- 
vide that  all  the  rights,  propertjr  and  powers 
of  the  trustees  of  the  Syracuse  Water  Works 
should  be  vested  in  the  corporation,  subject  to 
the  obligations  of  such  trustees;  and  that  the 
duties  enjoined  on  them  by  the  Act  of  1821 
should  thereafter  be  exercised  by  the  trustees 
of  the  village.    Chap.  124,  §  2. 

And  by  an  amendatory  Act  passed  in  1884, 
the  trustees  of  the  village  were  given  power  to 
convey  to  Oliver  Teall,  his  heirs  or  assigns,  aU 
the  rights,  property  and  powers  of  the  trusteefi 
of  the  Syracuse  Water  Works,  as  vested  in 
the  village,  for  the  term  of  thirty-five  yearsL 
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and  it  was  proTided  that  Teall,  bis  heirs  or  as- 
signs should  be  possessed  of  all  the  powers, 
rights  and  privileges  which  were  granted  by 
the  Act  of  1821,  before  referred  to,  and  all  the 
powers  of  the  village  on  the  subject;  and  if  he 
-ahould  neglect  to  exercise  them,  the  trustees  of 
the  village,  after  two  years'  notice,  should  have 
the  right  to  resume  all  such  rights,  powers  and 
privileges.  And  it  was  further  provided  that 
«on  the  expiration  of  the  thirty-five  years  they 
should  have  the  power  to  reinvest  themselves, 
and  take  possession  of  thie  water  works  by  pay- 
ing the  estimated  cost  of  erecting  the  worths, 
less  the  decrease  in  value  occasioned  by  waste, 
decay  and  use,  to  be  determined  by  appraisers, 
to  be  appointed  by  the  supreme  court,  in  case 
the  parties  were  unable  to  agree  upon  the 
amount.    Chap.  151. 

In  June,  1841,  pursuant  to  that  Act,  and 
subject  to  its  provisions,  such  conveyance  was 
made  by  the  trustees  of  the  Village  of  Syra- 
cuse to  Oliver  Teall. 

In  1847  the  villa^  was  converted  into  a  city 
by  charter,  passed  in  December  of  that  year, 
by  which  it  was  provided  that  the  common 
council  should  have  power  to  make,  modify 
tmd  repeal  ordinances,  rules,  regulations  and 
by-laws  for  the  following  among  other  pur- 
poses: "  To  exercise  all  other  powers  conferred 
on  them  by  the  Act  in  relation  to  highways, 
the  prevention  of  fires,  the  levying  of  taxes, 
the  supplying  the  village  with  good  and  whole- 
some water  and  other  subjects  of  municipal 
regulation.*'    Chap.  475,  title  8,  g  7,  sub.  81. 

And  further,  that  all  former  Acts  relative  to 
the  incorporation  of  the  Village  of  Syracuse 
were  repealed,  but  that  such  repeal  should  not 
afiPect  any  act  done,  privilege  granted,  right 
accrued  or  established  previous  to  the  time 
when  such  city  charter  should  take  effect. 
And  that  the  same  rights,  duties,  obligations 
and  requirements  **  held  by  the  trustees  of  the 
Village  of  Syracuse,  or  imposed  upon  them, 
in  relation  to  Oliver  Teall,  as  to  supplying  the 
said  village  with  pure  and  wholesome  water, 
shall  be  conferred  and  imposed  upon  Uie  said 
common  council."    Id.  title  10,  g  12. 

Upon  the  incorporation  and  organization  of 
the  plaintiff,  and  in  1849,  Teall  and  his  asso- 
ciates in  interest  conveyed  the  water  works 
property  and  privileges  before  mentioned  to  it; 
and  through  such  conveyance  the  plaintiff  took 
all  rights,  powers  and  privileges  which  were 
originally  vested  in  the  trustees,  by  the  Act  of 
1821,  to  supply  the  inhabitants  of  the  unincor- 
porated Village  of  Syracuse  with  water,  and 
which  with  the  property  applicable  to  such 
purpose  passed  to  the  incorporated  village 
by  the  Act  of  1825  and  thence  to  Teall  by  con- 
veyance pursuant  to  the  Act  of  1834.  This 
reference  has  been  made  to  the  statutes  rep- 
resenting the  legislative  grants  to  the  plaintiff, 
and  from  which  it  derived  its  rights  and  powers 
upon  taking  its  charter  and  the  conveyance  re- 
ferred to,  with  a  view  to  the  inquiry  as  to  the 
character  and  extent  of  such  powers  and  priv- 
ileges in  their  relation  to  the  City  of  Syracuse. 

The  company  evidently  was  created  solely 
for  the  purpose  of  supplying  water  to  the  city 
for  the  use  of  it  and  its  inhabitants;  and  so  far 
as  appears  the  city  then  had  no  means  for  such 
supply  other  than  such  as  had  been  possessed 
by  Teall  and  his  associates,  and  such  as  it  may 
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have  been  contemplated  the  plaintiff  would 
provide.  It  must  be  assumed  that  the  Legisla* 
ture  was  advised  of  the  situation,  and  that  the 
franchise  was  granted  for  all  the  purposes  with- 
in the  provisions  of  the  charter. 

The  question  now  under  consideration  is  the 
legislative  intent.  And  for  the  purpose  of  as- 
certaining the  powers  and  privileges  which 
were  granted  to  the  plaintiff  other  than  those 
incidental  to  the  powers  expressly  given,  and 
necessary  to  carry  them  into  effect,  reference 
can  be  had  only  to  the  terms  of  the  grant.  2 
Kent,  Com.  298;  1  Rev.  Stat.  600,  |  8;  .Bo^ 
»tead  V.  New  York,  8  N.  Y.  433. 

The  construction  and  effect  to  be  given  to 
the  contract  between  the  State  and  the  erantee 
of  a  franchise  have  been  the  subject  of  much 
discussion,  and  the  view  of  CJiane^iar  Kent  at 
one  time  was  that  although  "  the  creation  of 
the  franchise  be  not  declared  exclusive,  yet  it 
is  necessarily  implied  in  the  grant,  as  in  the 
case  of  the  grant  of  a  ferry,  bridge  or  turnpike 
or  railroad,  that  the  government  will  not  either 
directly  or  indirectly  interfere  with  it  so  as  to 
destroy  or  materially  impair  its  value. .  .  .  All 
grants  or  franchise  ought  to  be  so  construed  as 
to  give  them  due  effect  by  excluding  all  con- 
tiguous competition  which  would  be  injurious 
and  operate  fraudulently  upon  the  grant."  8 
Kent,  Com.  459;  Newburgh  tb  G.  Tump.  Oo.  v. 
MiUer,  6  Johns.  Ch.  101. 

Whatever  support  that  rule  of  the  interpreta- 
tion and  effect  ma^  have  in  reason  or  propriety, 
it  is  not  now  available  to  that  extent  for  the 
beneficial  protection  of  the  grantee  in  the  ex- 
ercise of  his  franchise,  but  on  the  contrary 
public  grants  are  to  be  so  strictly  construed  as  to 
operate  as  a  surrender  by  them  of  the  sovereign- 
ty no  further  than  is  expressly  dechuped  by  the 
language  employed  for  the  purpose  of  their 
creation.  The  grantee  takes  nothing  in  that 
respect  by  inference.  Such  is  deemed  the  legal 
intent  of  the  State  in  imparting  to  its  citizens  or 
corporations  powers  and  privileges  of  public 
character.  And  therefore,  except  so  far  as  they 
are  by  the  terms  of  the  grant  made  exclusive, 
the  power  is  reserved  to  grant  and  permit  the 
exercise  of  competing  and  rival  powers  and 
privileges,  however  injurious  they  may  be  to 
those  taken  by  the  prior  grantee. 

The  important  leading  case  to  that  effect  in 
this  country  was  Charles  River  Bridge  v.  War- 
ren Bndge,  86  U.  S.  11  Pet.  420  fO  L.  ed.  778], 
where  was  sustained  the  grant  of  the  right  to 
erect  a  bridge  over  the  Charles  River  near  one 
which  had  been  constructed  over  the  same 
river  pursuant  to  prior  grant  from  the  State  of 
Massachusetts,  although  It  produced  a  compe- 
tition practically  destructive  of  the  value  to  the 
grantee  ot  such  prior  franchise.  And  this  was 
put  upon  the  ground,  resulting  from  the  de- 
clared rule  of  construction  of  such  grants,  that 
they  should  be  strictly  construed  as  against  the 
grantee,  and  that  nothing  should  be  taken  by 
inference  or  presumption  to  enlarge  their  im- 
port. The  court  held  that  the  State  had  re- 
linquished its  sovereignty  so  far^  only  as  the 
purpose  to  do  so  was  expressed  in  the  prior 
grant,  and  therefore  as  it  had  not  by  it  made 
the  franchise  exclusive  in  that  locality  or  denied 
to  itself  the  power  to  grant  similar  privile^  to 
others,  there  was  no  violation  of  the  legal  rights 
of  the  prior  grantee  produced  by  the  ^ubae- 
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quBDt  one  complained  of.  Although  that  case 
was  detenninea  by  a  divided  court,  and  it  does 
not  very  clearly  $ippear  by  the  report  of  it  up- 
on precisely  what  ground  all  the  members  of 
the  majority  placed  their  concurrence  in  the 
result,  the  doctrine  there  announced  by  Mr, 
Chief  Justice  Taney  has  since  then  been  treated 
by  that  court  as  established.  Lehigh  Water 
do.  V.  East(m,  121  U.  S.  391  [80  L.  ed.  1060]. 

It  has  also  been  adopted  and  is  the  settled 
rule  in  this  State.  Mohawk  Bridge  Co.  v.  Utica 
d!8.  B.  Co.Q  Paige,  554;  Osirego  FaUs  Bridge 
Co.  ▼.  Fish,  1  Barb.  Ch.  547;  Thompson  v.  New 
York  &  H,  B,  Co,  8  Sandf.  Ch.  625;  Auburn 
d  C,  PL  Boad  Co.  v.  Dovglass,  9  N.  Y.  444, 
452;  F<n^  Plain  Bridge  Co,  v.  Smith,  30  N.  Y. 
44,  61;  Power  v.  Athens,  99  N.  Y,  592,  1  Cent. 
Rep.  181;  Bermott  v.  StnU,  99  N.  Y.  107. 

The  plaintiff's  charter  does  not  in  terms  ex- 
pressly declare  that  the  contemplated  powers 
and  privileges  to  supply  water  to  the  city  were 
exclusively  with  the  plaintiff,  nor  does  it  in 
that  manner  deny  to  the  State  the  right  to 
make  other  similar  grants  for  that  purpose. 
And  the  same  may  be  said  of  the  Acts  of  1821, 
1825  and  1834,  through  which  the  pli^intiff,  by 
the  conveyances  to  it.  claims  to  have  derived 
fiome  rights  in  that  respect.  The  plaintiff  un- 
doubteSy  took,  by  such  conveyance,  all  the 
privileges  and  property  which  Teall  possessed 
for  the  purpose  of  furnishing  such  supply,  with 
the  power,  added  by  its  charter,  of  taking 
water  from  any  suitable  sources;  and  to  enable 
it  to  do  so  it  was  vested  with  the  right  of  emi- 
nent domain.  These  several  statutes  must  be 
treated  in  pari  materia  with  a  view  to  their 
purpose  and  effect,  and  to  ascertain  the  rights 
taken  by  the  plaintiff  through  them. 

When  the  trustees  representing  the  unincor- 
porated and  the  incorporated  Village  of  Syra- 
cuse, and  subsequently  when  Teall,  assumed 
the  power  pursuant  to  the  statute  to  furnish 
water,  there  was  no  other  means  of  supply 
in  contemplation,  and  such  evidently  was  the 
situation  when  the  plaintiff  took  its  charter 
and  became  vested,  by  the  conveyance,  with 
all  the  rights  and  property  then  existing  ap- 
plicable and  applied  to  that  purpose.  Upon 
the  faith  of  that  apparent  situation  Teall, 
and  afterwards  the  plaintiff,  proceeded  to  pro- 
vide the  means  to  supply  water  to  the  munici- 
pality and  its  inhabitants,  and  in  that  behalf 
expended  much  money  in  the  plant  for  its  ac- 
eoniplisbment.  It  is  therefore  with  some  force 
urged  that  these  are  considerations  bearing  up- 
on the  practiced  construction  of  the  relation  be- 
tween the  plaintiff  and  the  city,  produced  by 
the  statutes  and  the  proceedings  had  under 
them,  which  disable  the  latter  from  denying 
to  the  plaintiff,  in  any  manner  otiierwise  than 
that  prescribed  by  the  statute,  the  right  exclu- 
sively to  continue  to  supply  water  there.  And 
much  reliance  is  by  the  plaintiff's  counsel 
placed  upon  the  sixteenth  section  of  its  charter, 
which  required  the  plaintiff,  when  requested, 
to  furnish  water  to  the  common  council  of  the 
city  for  extinguishing  fires  and  other  purposes. 
This  provision  was  made  available  by  request 
pursuant  to  it  in  April,  1851,  and  afterwards 
contracts  to  supply  water  for  certain  periods 
were  made  between  the  plaintiff  and  the  com- 
mon council.  The  request  was  an  acceptance 
of  the  obligation  imposed  so  far  as  the  statute 
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rendered  it  essential  to  the  exercise  by  the 
plaintiff  of  the  franchise  granted  to  it. 

It  is  contended  that  the  request,  in  view  of 
the  duty  imposed  upon  the  plaintiff,  was  pro- 
ductive of  a  contract  between  it  and  the  city, 
perpetual  and  interminable,  while  the  plaintiff 
retained  its  franchise  and  other  prop(^rly  hav- 
ing relation  to  its  exercise.  While  the  request 
may  have  made  the  grant  to  the  plaintiff  effec- 
tual for  the  purpose  provided  l)y  the  statute, 
we  think  the  plaintiff  is  not  entitled  upon  any 
contract  between  it  and  the  city  to  the  equitabie 
relief  sought,  but  it  must  depend  upon  the  con- 
tract between  it  and  the  State  furnished  by  the 
grant  aided,  so  far  as  it  legitimately  may  be, 
by  the  consideration  to  which  such  request 
may  be  entitled  as  bearing  upon  the  operation 
ana  effect  of  the  grant.  The  municipal  corpo- 
ration, as  such,  could  bind  itself  by  such  con- 
tract only  as  it  was  authorized  by  statute  to 
make.  It  could  not  grant  exclusive  privileges 
especially  to  put  in  mains,  pipes  and  hydrants 
in  its  streets,  nor  could  it  lawfully  by  contract 
deny  to  itself  the  right  to  exercise  the  legisla- 
tive powers  vested  in  its  common  council.  It 
cannot  well  be  claimed  that  any  express  power 
was  delegated  to  the  municipality  to  grant  any 
exclusive  franchises;  and  public  policy  will  not 
permit  the  inference  of  authority  to  make  a 
contract  inconsistent  with  the  continuously  op- 
erative duty  to  make  such  by-laws,  rules  and 
regulations  as  the  public  interest  or  welfare  of 
the  city  mav  require.  Millhau  v.  Sharp,  27  N. 
Y.  611;  New  Y<yrk  v.  Second  Ave.  B.  Co.  82 
N.  Y.  261;  Wchmond  County  Gaslight  Go.  v. 
Middletown,  59  N.  Y.  228;  GaleY,  Kalamazoo, 
23  Mich.  844,  9  Am.  Rep.  80;  Tx>gan  v.  Pyne, 
43  Iowa,  524,  22  Am.  Rep.  261;  Des  Moines 
Gas  Co,  V.  Des  Moines,  47  Iowa,  505,  24  Am. 
Rep.  756;  Norwich  Gas  Light  Co,  v.  Norwich 
City  Gas.  Co,  25  Conn.  19. 

Reference  has  already  been  made  to  the  pro- 
vision of  the  city  charter  conferring  upon  it 
power  to  make  oylaws,  rulas and  regulations 
in  relation  to  certain  matters,  including  those  of 
prevention  of  fires  and  of  supplying  water. 
And  it  may  be  observed  that  in  1857,  by  an  Act 
amendatory  of  the  city  charter,  it  was  provided 
that  the  common  council  should  "  have  power 
to  make,  establish,  publish,  modify,  ordain, 
amend  or  repeal  ordinances,  rules,  regulations 
and  by-laws"  for  the  purposes,  among  others, 
"  to  light  the  streets  and  public  buildings  of  the 
city  and  to  supply  the  city  with  water.  Chap. 
63,  title  4,  §  4,  sub.  2. 

While  the  city  may  make  contracts  and  as- 
sume obligations  for  legitimate  municipal  pur- 
poses, and  l)ecome  liable  for  failure  to  observe 
them,  it  is  not  consistent  with  the  discretionary 
powers  which  the  common  council  may  be  re- 
quired to  exercise  in  the  discharge  of  their  duty 
to  the  public,  which  they  represent,  for  them 
to  grant  by  contract  exclusive  privileijes  having 
the  character  of  perpetuity.  There  is  no  such 
contract  between  the  city  and  the  plaintiff  to 
support  the  claim  for  an  injunction  against  the 
city.  Further  than  that  it  is  unnecessary  to 
determine  what  contractual  relation  between 
thein  arose  out  of  the  request  referred  to,  or 
what  was  its  character,  duration  or  effect,  l^or 
is  it  necessary  to  add  that  the  facts  found  by 
the  trial  court  upon  the  subi'ect  of  performance 
by  the  plaintiff  would  justify  the  denial  of  an 
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injunction,  if  the  claim  for  it  were  dependent 
upon  a  mere  executory  contract  between  those 
parties.  In  dealing  with  niunidpal  corpora- 
tions, parties  are  chargeable  with  knowledge  of 
their  powers,  as  they  are  furnished  only  by 
statute.  It  is  therefore  not  seen,  upon  the  facts 
of  this  case,  that  the  actions  were  aided  by  any 
disability  of  the  defendant  city  occasioned  by 
estoppel  in  pad. 

The  inquiry  which  presents  more  important 
considerations  has  relation  to  the  franchise 
granted  to  the  plaintiff,  and  represented  by  its 
chai'ter.  By  it  the  plaintiff  was  given  corporate 
ezisteoee  and  vestea  with  powers  and  privile^ 
to  enable  it  to  exercise  its  functions.  This  m- 
corporeal  hereditament  was  its  property,  and 
whatever  other  or  corporeal  property  it  had  or 
acquired,  having  relation  to  its  legitimate 
powers,  and  for  the  purposes  of  their  exerdse, 
became  and  while  applicable  to  such  purpose 
was  inseparably  united  with  the  franchise. 
The  corporate  rights  and  the  corporeal  means 
of  their  exercise  therefore  constitute,  as  it  were, 
a  single  body  Gonsisting  of  property  corporeal 
and  incorporeal.  Both  the  power  and  the 
means  of  exercising  it  are  essentially  united, 
and  upon  such  union  is  dependent  the  enjoy- 
ment as  well  as  the  practical  value  of  the 
franchise.  Que  v.  Tide  Water  Canal  Co.  65  U. 
8.  24  How.  267  [16  L.  ed.  6851;  F^aple  v. 
O^Brien,  111  N.  Y.  2. 

TV  hen  its  charter  was  granted  it  was  in  con- 
templation that  the  plaintiff  would  be  called 
upon  to  assume  its  corporate  duties  and  exer- 
cise its  powers  in  furnishing  water  to  the  City 
of  Syracuse;  and  that  for  sudi  purpose  it  would 
take  and  acquire  the  means  of  doing  so.  And 
in  that  beliei  the  company  did  take  by  convey- 
ance certain  property,  then  in  use  for  Uiat  serv- 
ice, and  thereafter  acquired  and  applied  other 
Eroperty  to  such  use,  and  for  nearly  forty  years 
as  continued  to  furnish  water  for  the  city  and 
its  inhabitants.  So  far  as  appears  until  the 
year  1885  no  means  of  supply  have  been  sought 
lor  otherwise  than  through  the  plaintiff. 

Then  pursuant  to  the  generst  Act  authorizing 
it  (Laws  18tt0,  chap.  85},  the  Central  City  Water 
Works  Company  was  incorporated  and,  the  ob- 
jects of  its  creation  as  expressed  in  its  articles 
of  incorporation  were  "  to  supply  the  City  of 
Syracuse,  N.  Y.,  and  adjacent  villages  with 
pure  and  wholesome  water  for  domestic  use,  for 
fire  protection  and  other  public  purposes,  and 
for  the  purpose  of  accumulating,  storing,  sell- 
ing, furnishing  and  supplying  water  in  said  city 
and  adjacent  villages  for  domestic,  manufac- 
turing, municipal  snd  agricultural  purposes." 
Shortlv  thereafter  the  common  council  of  the 
city  adopted  a  resolution  to  the  effect  that  the 
Central  City  Water  Works  Company,  subject 
to  the  conditions  therein  mention^,  were  au 
thorized  to  construct,  maintain,  own  and  op- 
crate  water  works  in  the  City  of  Sjrracuse  for 
the  purpose  of  supplying  it  with  pure  and 
wholesome  water,  etc.,  specifying  the  sources 
from  which  the  water  should  be  taken,  how  its 
quality  should  be  approved,  the  pressure  which 
it  should  have  at  the  hydrants,  the  number, 
character  and  generally  the  distribution  of  the 
hydrants  to  be  furnished;  and  that  on  the  com- 
pletion of  the  works  (which  was  to  be  accom- 
plished within  three  years  after  acceptance  by 
It  of  the  proposition)  the  city  agreed  to  rent 
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from  the  company  for  the  period  of  twenty 
years,  the  right  to  use  the  water  to  be  supplied 
by  it  at  five  hundred  and  twenty  hydrants  and 
such  additional  number  as  might  be  ordered,, 
and  to  pay  therefor  at  the  rate  of  $25  per  hy» 
drant  annually.  The  right  was  reserved  to  re- 
scind the  grant  on  failure  of  the  company  to 
comply  with  its  terms.  Also  the  'right  after 
five  years  to  acquire  the  works  and  property  of 
the  company  in  the  manner  there  mentioned. 
This  agreement  and  proposition  and  all  their 
terms,  expressed  in  the  resolution,  werefoT> 
mally  accepted  by  the  defendant  Company  in 
April,  1885.  The  purpose  of  these  actions  wa» 
to  prevent  the  contemplated  agreement  between 
the  defendants  and  as  made  between  them  from 
beinff  carried  into  effect,  upon  the  ground,  and 
for  the  alleged  reason,  that  the  plaintiff  had  the 
exclusive  ri^rht  or  franchise  to  supply  the  city 
and  its  inhabitants  with  water.  And  although 
the  charter  of  the  plaintiff  does  not  in  term» 
declare  such  power  to  be  exclusive  or  deny  to 
the  State  the  right  to  create  a  rival  franchise  in 
another,  it  is  contended  that  the  grant  to  tho 
plaintiff,  in  its  nature,  necessarily  gave  to  the 
plaintiff  the  exclusive  right  to  supply  the  dty 
with  water  because  a  franchise  to  do  so  can 
embrace  no  less  than  the  whole  city  and  the 
entire  supply  of  water  within  its  boundaries. 
And  therefore  the  proposed  grant  to  the  de- 
fendant is  an  invasion  of  the  plaintiff's  Iran* 
chise. 

It  may  be  assumed  that  what  is  embraced 
within  the  terms  of  the  grant  to  tiie  plaintiff  is 
exclusive  in  such  sense  that  it  cannot  be  covered 
by  grant  to  another.  That  is  to  say.  a  grant 
from  the  State  to  a  company  to  construct  and 
operate  a  brid^,  ferry  or  telegraph  gives  to  it 
the  exclusive  nght  to  operate  suchierry,  bridge 
or  telegraph,  and  no  right  can  be  given  or  taken 
to  occupy  the  same  space  as  the  one  so  con- 
structed or  operated  under  the  grant.  The 
property  in  the  company  to  that  extent  and  for 
such  purpose  exclusively  belongs  to  it;  but  a 
similar  franchise  may  not  infringe  such  right 
although  it  may  have  the  effect  to  impair  its 
operative  value.  In  such  case  that  would  be 
the  incidental  consequence  of  the  lawful  com- 
petition, and  not  an  invasion  of  the  prior  grant.. 
Lehigh  Water  Co'$  App.  102  Pa.  516. 

By  reference  to  the  plaintiff's  charter  it  wilt 
be  observed  that  the  provisions  directly  bear-* 
ing  upon  the  subject  of  furnishing  water  are 
that  "  for  the  purpose  of  supplying  the  said 
City  of  Syracuse  with  pure  and  wholesome  wa- 
ter, said  company  may  purchase,"  etc.,  "real 
estate  necessary  for  the  purpose."  Section  8* 
"And  said  company  shall,  when  requested^ 
furnish  water  to  the  Common  Council  of  the 
City  of  Syracuse  for  extinguishing  fires  and 
other  purposes."    Section  16. 

After  a  careful  consideration  of  the  able  and 
forcible  argument  of  the  plaintiff's  counsel  on 
this  subject  we  are  unable,  in  view  of  the  gov- 
erning rule  of  construction  in  such  cases,  to- 
adopt  its  reasoning  to  the  effect  that  the  lan- 
guage or  nature  of  the  grant  is  such  as  to  cut 
off  all  competition  in  fumisbing  water  to  the 
city  and  its  inhabitants,  and  to  vest  in  the 
plaintiff  the  exclusive  franchise  in  that  respect. 

The  effect  of  rival  means  for  the  supply  of 
water  to  the  city,  upon  the  value  of  the  plain- 
tiff's franchise,  is  not  properly  the  subject  of 
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coDfiideratioD  upon  this  iDquiry,  unless  it  bear 
upon  the  question  of  construction  of  its  charter, 
for  which  purpose  it  does  not  seem  important 
The  plaintiffs  structures  belong  to  it  elclu- 
sivelv,  and  it  is  its  exclusive  right  to  take  wa- 
ter from  its  reserroirs,  convey  it  through  its 
mains  and  pipes,  and  to  use  its  apparatus  for 
the  distribution  and  supplv  of  water  to  the  city 
and  its  inhabitants.  The  rranchise  of  the  plain- 
tiff and  all  its  property  remain  subject  to  its 
control  and  management  By  force  of  the 
grant  to  it,  the  plaintiff  took  and  has  the  right 
to  maintain  its  structures,  the  privilege  of  sup- 
plying all  the  water  the  city  or  its  iiSiabitants 
may  take  from  it,  but  not  the  right  to  supply 
them  with  all  the  water  they  may  be  permitted 
to  use.  It  may  be  that  the  demand  upon  it  for 
supply  will  be  lessened  by  the  addition  of  other 
means  which  may  be  provided  to  bring  water 
into  the  city. 

The  supply  embraced  within  the  franchise 
of  the  plaintiff  did  not,  by  the  terms  of  the 
grant  or  by  necessary  implication,  shut  out  all 
other  means  of  obtaining  supplv  there.  And 
in  view  of  the  demand  of  the  rule  of  construc- 
tion before  referred  to,  such  exclusive  right  in 
the  grant  of  a  public  franchise  cannot  rest  upon 
inference,  presumption  or  doubtful  construc- 
tion. Chenango  Bridge  Co,  v.  Binghamton 
Bridge  Co.  27  N. Y.  98;  8. 0. 70  U.  8. 8  WaU.  75 
[l8L.ed.  148]. 

It  would  hsiidly  be  claimed  that  a  grant  to  a 
ferry  company  of  the  franchise  to  supply  Uie 
means  of  travel  and  transportation  across  the 
East  River  between  New  York  and  Brooklyn 
would  confer  the  exclusive  right  to  such  com- 
pany to  control  such  transportation  by  ferry 
on  uiat  river  between  the  two  cities,  although 
it  would  have  the  exclusive  right  to  operate  its 
boats  and  to  enter  its  slips.  Such  exclusive 
right  would  necessarily  result  from  the  nature 
of  the  grant  as  vested  by  it,  because  the  prop- 
erty and  means  provided  for  the  exercise  of  the 
franchise  belong  to  the  grantee,  and  can  be 
occupied  or  used  by  no  other  party. 

We  are  unable  to  see  the  applicable  force 
sought  to  be  given,  analogously,  to  Be  Union 
Ferry  Co,  98  li.  Y.  189,  to  the  question  under 
consideration.  There  the  ferry  company  pro- 
ceeded under  the  statute  (Laws  1882,  diap.  259) 
to  increase  the  capacity  of  ferry  slip  accommo- 
dations on  the  East  River  by  taking  in  inutum 
land  for  the  purpose.  The  question  was  wheth- 
er that  statute  was  violative  of  the  provision  of 
the  Constitution  prohibitinii  the  passage  of  any 
private  or  local  bill  "granting  to  any  private 
corporat'on,  association  or  individual  any  ex- 
clusive privilege,  immunity  or  franchise  what- 
ever."   Art  8.  t^  18. 

It  was  held  that  the  statute  was  not  within 
that  constitutional  prohibition  or  its  purpose. 
And,  amone  other  reasons,  Judge  Rapallo,  in 
delivering  the  opinion,  speaking  for  the  whole 
court,  said  that  *'the  exclusiveness  prohibited 
is  one  which  Is  created  by  the  terms  of  the 
grant,  not  that  which  results  from  the  nature 
of  the  property  or  right  granted.'* 

There  all  ferry  companies  are  lessees  of  the 
City  of  New  York,  m  which  the  control  of 
them  is  exclusively  vested.  The  Union  Ferry 
Company  in  behalf  of  the  city,  as  well  as  for 
its  own  beneficial  use  as  lessee,  instituted  the 
proceedings  for  the  additional  slip  at  the  pier 
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held  by  it  as  such.  The  right  to  appropriate 
this  addition,  thus  acquired  under  the  statute, 
was  exclusively  that  of  the  city  or  of  its  lessee, 
as  such,  of  that  ferry;  nol)ody  else  could  tabs 
it  in  that  manner,  and  therefore  the  learned 
judge  remarked  that  "where  from  the  nature 
of  the  case  it  is  impossible  that  the  right  or 
power  should  be  possessed  or  employed  by  more 
that  one  party,  and  it  is  unportant  to  the  public 
interest  that  it  should  exist  and  be  exercised  by 
some  one,  the  State  must  necessarily  have  au- 
thority to  select  the  grantee." 

The  inherent  nature  of  the  franchise  to  fur- 
nish water  to  a  city  snd  its  inhabitants  does  not 
come  within  that  proposition.  That  service  is 
not  necessarily  confined  to  one,  nor  is  the  sup- 
ply neoessarfly  dependent  upon  any  single 
source  or  means  of  furnishing  it 

The  franchise  to  be  exclusive  must  therefore 
be  given  by  the  terms  of  the  grant,  otherwise  it 
is  not  a  resultance  from  its  nature;  and  thus 
we  are  taken  back  to  the  inquiry  which  has  al- 
ready received  consideration,  as  to  what  was 
granted  by  the  plaintiff's  charter. 

Nothing  appears  in  the  prior  franchise  to  sup- 
ply water  to  the  village  and  in  the  authorized 
conveyance  toTeall,  to  modify  the  views  al)ove 

S'ven  upon  the  subject  It  is,  however,  urged 
at  the  city  can  avail  itself  of  no  means,  otner 
than  through  the  plaintiff,  to  obtain  any  water 
supply  except  by  resuming  and  taking  its  prop- 
er^ and  powers  in  the  manner  prescribed  in 
one  of  the  sections  26  and  29  of  the,  plaintiff's 
charter,  to  which  reference  has  already  been 
made.  It  appears  that  those  provisions  were 
inserted  in  the  charter  at  the  suggestion  or  re- 
quest of  the  common  council  of  the  city.  And 
that  was  evidently  done  to  enable  it,  in  the 
event  referred  to  in  the  one,  and  on  the  expira- 
tion of  the  time  mentioned  in  the  other  section, 
if  the  interest  of  the  city  should  require  it,  to 
take  the  matter  of  its  water  supply  into  its  own 
management  and  control.  It  is  not  seen  that 
this  right,  reserved  to  the  city,  has  any  essen- 
tial bearing  upon  the  question  of  the  construc- 
tion of  the  grant  to  the  plaintiff.  It  simply 
gave  the  city  the  opportunity,  in  the  events 
provided,  to  become  possessed  of  the  property 
which  should  constitute  the  plant  of  the  plain- 
tiff and  be  applied  to  the  service  of  furnishing 
water  to  the  city.  This  right  was  not  made  a 
legal  duty  upon  the  performance  of  which  was 
dependent  the  power  to  use  means  other  than 
through  the  plaintiff  to  obtain  further  means 
of  water  supply  for  the  city.  It  was  a  privi- 
lege merely  which  it  might  or  mii^ht  not  exer- 
cise 8t  pleasure.  But  the  franchise  granted  to 
the  plaintiff  and  the  property  united  with  it, 
constitute  its  estate,  and  which  it  holds  subject 
to  the  reserved  right  of  the  city  to  acquire  it  in 
the  manner  so  provided  by  the  charter.  The 
defendant  company  has  taken  its  charter  from 
the  State  through  the  general  Act  of  the  Legis- 
lature. Its  powers  enable  it  to  enter  into  con- 
tract to  furnish  water  to  the  city.  The  pro- 
posed contract  does  not  in  its  terms  confer  upon 
It  any  exclusive  right  to  supply  water  to  the 
city.  It  therefore  violates  no  right  which  the 
plaintiff  took  by  its  grant  from  the  State;  and 
ft  was  within  the  power  of  both  defendants  to 
make  such  a  contract  Laws  1884,  chap.  888; 
Laws  1885.  chap.  26.  §  22,  sub.  2. 
These  views  lead  to  the  conclusion  that  the 
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obligation  of  the  contract  between  the  State  and 
the  plaintiff,  represented  by  the  franchise 
granted  to  the  latter,  is  not  and  will  not  be  im- 
paired by  the  exercise  by  the  defendant  com- 
pany of  the  priylleges  granted  to  it  in  the  per- 
formance of  the  proposed  contract  between  the 
two  defendants;  and  that  the  judgment  should 
he  affirmed. 

All  concur,  except  Follett^  Ch,  </.,  and 
Vajin*  J.,  not  sitting,  Haight,  J.,  not  vot- 
ing. 


Charles  DALL  et  al.,  Reepte.,     ' 
William  NOBLE.  Appt, 

A  Just  dainit  under  a  contract  to  fumlah 
labor  whioh  provides  that  the  work  shall  be  done 
to  the  entire  satisfaction  of  the  other  paliy, 
cannot  be  defeated  by  the  latter  by  arbitrarily 
and  unreasonably  saying  he  is  not  sacisfled. 

(October  8, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
Ciicuit  in  favor  of  plaintiil^,  and  an  order  de- 
nying a  new  trial,  in  an  action  to  recover  the 
contract  price  for  labor  and  materials  fur- 
nished.    Affirmed, 

The  facis  sufficiently  appear  in  the  opinion. 

Mr,  John  H.  V.  Arnold^  for  appellant: 

Against  the  consequences  resultmg  from 
one's  own  bargain  the  law  can  afford  no  relief. 

McCarren  v.  Mc^ulty,  7  Gray,  189. 

Mr.  Samuel  Untermyer»  for  respond- 
ents: 

If  the  work  was  performed  by  the  plaintiffs 
in  accordance  with  the  other  provisions  of  the 
contract  in  the  best  workmanlike  manner  the 
defendant  could  not  refuse  to  pay  them  by  un- 
reasonably or  in  bad  faith  saying  the  work  was 
not  done  to  his  satisfaction. 

Smith  V.  Alker,  2  Cent.  Rep.  904,  108  N.  T. 
87;  Boirery  Nat,  Bank  v.  New  York,  63  N.  Y. 
886;  Nolan  v  Wldtney,  88  N.  Y.  648;  Wood- 
ward V.  FuUer,  80  N.  Y.  812;  Phillip  v.  Gal- 
lant, 62  N.  Y.  256;  Johnson  v.  De  Peyster,  50 
N.  Y.  666;  Brnith  v.  Brady,  17  N.  Y.  189. 

Brown»  /.»  delivered  the  opinion  of  the 
court: 

This  action  was  brought  to  recover  a  balance 
due  upon  a  written  contract,  by  which  the 
plaintiffs  were  to  do  polishing,  staining  and 
rubbing  on  the  wood  work  of  two  houses  owned 
by  the  defendant,  and  also  for  certain  extra 
work  upon  the  same  houses.  The  defendant 
<]enied  that  the  contract  had  been  performed 
by  the  plaintiffs,  or  that  anything  was  due 
ihem  from  him. 

The  contract  provided  that  the  work  was  to 
be  done  *'in  the  best  workmanlike  manner  un- 
der the  sui)ervision  of  William  Packard,  super- 
intendent, and  to  the  entire  satisfaction  of 
William  Noble,  the  party  of  the  first  part, 
owner."  The  court  submitted  the  case  to  the 
jury  under  a  general  charsre  to  which  no  ex- 
ception was  taken,  and  which,  in  substance, 
instructed  the  jury  that  if  the  work  under  the 
contract  was  done  in  the  best  workmanlike 
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manner,  the  plaintiffs  would  be  entitled  to  re- 
cover, and  that  the  defendant  could  not  defeat 
such  recovery  by  unreasonably,  and  in  bad 
faith,  sayingjOie  work  was  not  done  to  his  sat- 
isfaction. That  whUe  the  contract  provided 
that  it  was  to  be  done  to  the  owner's  satisfac- 
tion, that  clause  must  be  regarded  as  qualified 
by  the  other  provisions  of  the  contract  that  it 
was  to  be  done  in  the  best  workmanlike  man- 
ner, and  that  was  the  test  of  a  correct  and 
full  performance  of  the  contract. 

The  evidence  was  conflicting  upon  the  ques- 
tion whether  the  work  under  the  contract  was 
done  in  a  workmanlike  manner,  and  also  as  to 
the  extra  work.  The  jury,  however,  found  a 
verdict  for  the  full  amount  claimed,  and  we 
must  assume  that  the  result  was  correct  unless 
the  court  erred  in  its  construction  of  the  writ- 
ten agreement  While  no  exception  was  taken 
to  the  charge  of  the  court  to  which  I  have  re- 
ferred, the  defendant  at  the  close  of  the  charge 
requested  the  court  to  instruct  the  jury  that 
the  defendant  was  entitled  under  the  contract 
to  have  plaintiffs  do  the  work  *'to  bis  entire 
satisfaction  before  the  plaintiffs  become  en- 
titled to  the  final  payment."  To  which  the 
court  responded:  "I  so  charge  subject  to  the 
qualification  which  I  have  already  made.  He 
must  not  attempt  to  defeat  a  just  claim  by  ar- 
bitrarily and  unreasonably  saying  he  is  not  sat- 
isfied. The  work  must  be  done  according  to 
the  contract."  To  this  ruling  the  defendant 
excepted,  and  this  exception  presents  the  prin- 
cipal question  in  the  case. 

The  ruling  of  the  court  was  correct  The 
question  was  directly  presented  in  the  case  of 
Bowery  Nat,  Bank  v.  New  Ytyrk,  68  N.  Y.  836, 
In  that  case  the  certificate  of  the  "wafer  pur- 
veyor "  that  the  stipulations  of  the  contract 
were  performed  was  made  a  condition  prece- 
dent to  payment.  It  was  conceded  that  the 
contract  was  completed  and  performed,  but 
the  "  water  purveyor"  declined  to  give  a  cer- 
tificate. The  plaintiff  was  defeated  in  the  su 
preme  court,  but  in  this  court  the  judgment 
was  reversed,  the  court  sayin|j:  **  It  was  neces- 
sary for  them  (the  plain  liffs)  euher  to  prove  up- 
on the  trial  the  making  o|  such  certificate,  or 
to  show  that  it  was  refused  unreasonably,  and 
in  bad  faith.  It  was  unreasonable  to  refuse  it 
if  it  ought  in  the  contemplation  of  the  contract 
to  be  given.  In  such  contemplation  it  ought  to 
have  been  given,  when  in  any  fact  and  beyond 
all  pretense  of  dispute  the  state  of  things  ex- 
isted to  which  the  water  purveyor  was  to  cer- 
tify, to  wit,  the  full  completion  of  the  contract 
in  each  and  every  one  of  its  stipulations." 

That  when  the  parties  have  made  the  certifi- 
cate of  a  third  person  of  the  performance  of 
the  work  a  condition  precedent  to  payment, 
such  certificate  must  be  produced  or  its  absence 
explained,  is  the  general  rule.  Smith  v.  Briggs, 
8  Denio,  74. 

But  all  the  authorities  reco^ize  the  excep- 
tion that  when  such  certificate  is  refused  in  bad 
faith  or  unreasonably  the  plaintiff  may  recover 
upon  proof  of  performance  of  the  contract 
Smit/i  V.  Brady,  17  N.  Y.  176;  Thomas  v. 
Fleury,  26  N.  Y.  26;  Wyekoffy,  Meyers,  44  N. 
Y.  145;  Nolan  v.  Whitney,  88  N.  Y.  648;  United 
States  V.  Robeson,  84  U.  8.  9  Pet.  828  19  L.  ed. 
1421;  Smith  V.  Wright,  4  Hun,  652;  Whtiertum 
V.  New  York,  21  Uun,  121, 
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The  reason  for  the  exception  applies  with 
much  greater  force  where  the  work  is  to  be 
done  to  the  satisfaction  of  the  party  himself, 
than  to  cases  where  the  certificate  of  a  third 
party  is  required.  A  party  cannot  insist  on  a 
condition  precedent  when  he  has  himself  de- 
feated a  strict  performance.  Butler  v.  Tucker, 
24  Wend.  449. 

In  this  case  Judge  Bronson  well  says:  "  The 
defendant  does  not  set  up  that  part  of  the  cove- 
nant which  requires  the  work  to  be  done  to  his 
satisfaction.  As  to  that,  it  would  probably  be 
enoufrh  for  the  plaintiff  to  aver  that  the  work 
was  in  all  other  respects  completed  in  pursu- 
ance of  the  contract;  for  if  the  defendant  was 
not  satisfied  with  such  a  performance  it  would 
he  bis  own  fault.*'  ISee  also  Duplex  Safety 
Boiler  Co,  v.  Garden,  101  N.  Y.  887,  2  Cent. 
Hep.  879. 

Nooe  of  the  cases  cited  by  the  appellant  hold 
a  different  rule.  Many  of  them  reco^ize  the 
exception  I  have  pointed  out,  and  those  that 
do  not  are  easily  distinguishable  from  the  case 
under  consideration. 

It  is  not  deemed  necessary  to  refer  to  them 
more  specifically. 

We  have  examined  the  other  questions  raised 
by  the  exception,  but  none  of  them  are  of  suf- 
ficient importance  to  require  discussion. 

T/ie  judgment  should  be  affirmed,  vdtli  eoete. 

All  concur. 


Charles  T.  WOODRUFF,  Appt., 

BRADSTREET  CO.  Bespt. 
(..-.N.Y...-) 

1*  The  court  mtut  determine  as  a  question 
of  law  whether  or  not  a  published  statement  that 
a  jud^rment  has  been  reoovered  against  a  person 
is  libelous  per  m. 

2*  To  publish  of  a  merchant  or  trader  that 
a  judKinent  has  been  reoovered  against  him  is  not, 
in  itself,  iibolous,  as  an  imputation  asalnst  the 
soundness  of  his  ilnanoial  oondition,  so  as  to  Justify 
an  action  without  proof  of  special  damasres. 

8«  The  fkct  that  the  business  of  a  per- 
son charged  with  the  publication  of  a  libel  is  to 
furnish  information  of  the  pecuniary  condition 
of  persons  whoso  vocations  are  such  as  to  be 
hlcely  to  render  buslnees  credit  desirable  will  not 
^ve  to  the  mere  statement  by  him  of  what  pur- 
ports to  be  a  fact  any  other  purpose  or  effect 
than  it  expresses  or  fairly  implies.  That  its  appar- 
ent authenticity  may  be  irreater  is  immaterial. 

{(October  8,1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Greneral  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
the  Jefferson  Circuit  directing  a  nonsuit  in  an 
action  to  recover  damages  for  the  publication 
of  an  alleged  libel    Affirmed. 

Note.— Publications  of  commercial  agencies  are 
not  priv^ileged.  See  Bradstreet  Go.  ▼.  Gill  (Tex.)  2 
L.  R.  A.  405. 

For  publication  of  court  proceedings,  see  Bunge 
y.  Franklin  (Tex.)  8  L.  B.  A.  417. 

Publication  of  unfitness  of  person  for  employ- 
ment. See  Missouri  Pac.  B,  Ck>,  v,  Bicbmond  (Toz.) 
4L.R.A.28Q. 
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Defendant  is  a  Connecticut  corporation  en- 
gaged in  collecting  imformation  in  respect  to 
the  financial  standing  of  persons,  firms  and  cor- 
porations engaged  in  business,  and  in  furnish- 
ing to  its  customers  the  results  of  information 
collected.  Plaintiff  is  a  manufacturer  of  brick 
at  Watertown,  Kew  York.  In  December, 
1881,  defendant  was  informed  that  a  judgment 
had  been  recovered  aeainst  J.  S.  Robinson  and 
0.  T.  Woodruff  for  |4.000,  and  thereupon  it 
published  to  its  customers  the  following  state- 
ment: 

"Watertown,--, -Robinson,  J.  8 print- 
er, binder  and  mf  r.  woolens. 

"Judgment  vs.  him  and  C.  T.  Wood- 
ruff $4  M." 

This  action  was  brought  to  recover  damages 
for  this  publication. 

Mr,  Hannibal  Smith,  for  appellant: 

If  the  publication  of  the  fact  of  the  recovery 
of  a  Judgment  of  $4,000  against  the  plaintiff  in 
itself  tended  to  the  injury  of  the  plaintiff's 
credit,  it  was  libelous  t)^  «0. 

Odgers,  Libel  and  Slander,  Bigelow's  ed.  p. 
78;  Folkard'sStarkie.  Slander  and  Libel,  §  117. 

A  judgment  unpaid  is  evidence  tending  to 
show  insolvency,  and  one  of  $4,000  against  an 
ordinary  trader  is  very  suggestive  of  financial 
em  barrassment. 

Hereey  v.  Benedict,  15  Hun,  285. 

Whatever  hurts  a  man  in  his  business  is  ac- 
tionable per  se, 

Harrison  v.  Bevington,  8  Car.  &  P.  7(^3;  Mott 
V.  ComUock,  7  Cow.  654;  WhittingUm  v.  Qlad- 
win,  2  Car.  &  P.  146. 

Any  words  which  in  common  acceptance  im- 
ply a  want  of  credit  or  responsibility,  when 
spoken  of  a  merchant,  are  actionable. 

Sewall  V.  OaUin,  8  Wend«  293.  See  Shep- 
heard  v.  Whifaker,  L.  R  10  C.  P.  502, 14  Eng. 
Rep.  (Moak)  895;  King  v.  Patterson,  8  Cent. 
Rep.  857,  49  N.  J.  L.  417.  60  Am.  Rep.  622; 
Sanderson  ▼.  Caldwea,  45  N.  Y.  405. 

If  there  can  be  any  doubt  as  to  whether  such 
publication  tended  m  fact  to  the  injury  of  the 
plaintiff,  taking  into  view^  the  character  of  his 
business  and  the  known  extent  of  his  wealth, 
the  court  should  have  left  it  to  the  jury  to  say 
whether  these  words  tended  to  the  injury  of  the 
plaintiff's  credit. 

See  Lewis  v.  Chapman,  16  N.  Y.  871;  Bhrber 
V.  Dun,  12  Fed.  Rep.  526;  Sh^heard  v.  Whit- 
aher,  L.  R.  10  C.  P.  602,  14  Fdgt.  Rep.  (Moak) 
395;  Williams  v.  Smith,  L.  R.  22  Q.  B.  Div. 
134;  Patch  V.  Tribune  Asao.  38  Hun,  8C8. 

Mr,  John  H.  Bird^  for  respondent: 

Plaintiff  should  be  made  to  allege  and  prove 
the  actual  special  damage  caused  by  the  unfor- 
tunate publication. 

Townsbend,  Slander  and  Libel,  §g  146-148; 


2  Greenl.  £v.  §§  254,  256.  420;  Newbold  v. 
Bradstreet,  67  Md.  52-54. 

General  damages  are  only  recoverable  where 
the  words  are  actionable  per  se, 

Dicken  v.  Shepherd,  22  Md.  399,  416;  Dixon 
V.  Smith,  5  Hurl.  &  N.  450;  Johnson  v.  Robert- 
son, 8  Port.  (Ala.)  486;  BassU  v.  Mmore,  65 
Barb.  627. 

Bradley*  J,,  delivered  the  opinion  of  the 
court: 

The  question  presented  is  whether,  in  any 
view  which  can  be  taken  of  the  publication. 
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the  words  there  need  were  libelous  per  se.  The 
plaintiff  was  engaged  in  the  tmsiness  of  man- 
ufacturing and  selling  brick  in  the  City  of 
Watertown.  It  must  oe  assumed  that  at  the 
time  of  the  publication  he  was  in  good  finan- 
cial and  business  standin^g,  and  that  the  pubii- 
cation  as  to  him  was  false.  His  reputation  in 
that  respect  was  his  prepay,  and  he  had  the 
right  to  its  protection  against  defamation;  and 
any  published  imputation  against  him  in  that 
relation,  which  could  be  so  construed  as  to  im- 
poTl  insolvency,  or  a  condition  of  financial  em- 
barrassment, would  be  ground  for  an  action, 
because  it  is  the  policy  of  ihe  law  to  afford  pro- 
teciion  to  the  credit  of  merchants  and  traders, 
for  reasons  which  it  is  now  unnecessary  to  re- 
peat The  plaintiff  came  within  that  class, 
and  his  reputation  in  relation  to  his  business  as 
such  was  entitled  to  such  protection.  Mott  v. 
OoTMUtek,  7  Cow.  654;  tkioall  y.  Catlin,  8 
Wend.  291;  Oitrtm  v.  OalHns,  6  Wend.  268; 
Gi»rpenier  v.  Dennis,  8  Sandf.  805. 

Tne  plaintiff  has  not  sought  to  support  this 
action  by  any  charge  of  special  damage,  but 
rests  it  solely  upon  Ihe  ground  that  the  fiw  will 
imply  that  damages  have  been  the  consequence 
of  the  publication.  The  inquii^,  therefore, 
is  whether  the  statement  that  a  Judgment  for 
$4,000  had  been  recovered  against  the  plaintiff 
was  an  imputation  against  his  financial  credit 
or  pecuniary  responsibility.  This  must  de- 
pend solely  upon  the  import  Which  may  be 
nven  to  the  words  In  their  relation  to  him  in 
that  respect,  without  the  aid  of  any  extrinsic 
circumstances  to  give  them  any  other  or  differ- 
ent construction  or  import  than  the  same  words 
would  have  if  published  of  and  concerning  any 
person  within  the  class  before  mentioned. 
The  proposition,  therefore,  is  whether  to  pub- 
lish of  a  merchant  or  trader  that  .a  judgment 
has  been  recovered  against  him  is  the  employ- 
ment of  words,  in  themselves  libelous  or  slan- 
derous, as  an  imputation  against  the  soundness 
of  his  financial  condition.  There  is  no  ambi- 
guity or  uncertainty  about  the  import  of  the 
words  in  question.  It  is  when  words  spoken 
or  published  are  ambiguous  in  their  import,  or 
may  permit  in  their  construction,  connection  or 
application  a  doubtful,  or  more  than  one,  in 
terpretation,  and  in  some  sense  may  be  defama- 
tonr,  that  the  question  whether  they  are  such 
is  for  Ihe  Jury.  LetoU  y.  Chapman,  16  N.  Y. 
369;  Sanderson  v.  Caldwea,  45  N.  T.  898. 

In  the  present  case  there  is  no  occasion  for 
such  inquiry.  The  question  in  that  respect 
was  one  of  law  for  the  court.  Mattheijos  v. 
Beach,  5  Sandf.  256;  Qreeh  y.  Telfair,  20  Barb. 
11;  Hunt  v.  Bennett,  19  N.  T.  178, 177;  Pit- 
toek  y.  (TNeiU,  68  Pa.  258. 
-  It  must  be  taken  as  true,  as  alleged  in  the 
complaint  and  stated  in  the  opening,  that  the 
organization  of  the  defendant  was  for  the  pur- 
pose of  ascertaining  and  reporting  the  financial 
standing  and  ability  of  merchants,  traders  and 
other  business  men  throughout  the  coimtry, 
and  that  such  reports  were  from  time  to  time 
issued  and  sent  to  its  subscribers.  It  is  there- 
fore argued  that  the  purpose  of  this  report  was 
to  affect  or  impair  the  credit  of  the  plaintiff, 
and  that  such  must  be  presumed  to  have  been 
its  effect  The  circumstances  under  which  a 
publication  is  made  concerning  a  party,  and 
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the  connection  or  association  given  to  it  by 
other  matter  published  with  it,  may  tend  to 
characterize  the  words  used  so  as  to  give  to 
them  an  import  productive  of  an  imputation 
which  otherwise  they  could  not  have.  Thia 
was  illustrated  in  the  cases  of  iter  v.  HqMin^ 
83  Minn.  66;  Sftepheard  v.  Whitaker,  L.  K.  10 
C.  P.  502,  14  Eng.  Rep.  (Moak)  895;  Brher  v. 
Dun,  12  Fed.  Rep.  526. 

In  cases  of  that  character  there  may  be  a 
ouestion  for  the  lury  to  determine  in  view  of 
the  situation  and  relation  so  represented,  and 
upon  their  finding  may  be  dependent  the  ques- 
tion whether  the  words  used  are  libelous.  In 
the  case  at  bar  there  is  nothing  except  the  im- 
port of  the  words  themselves  to  characterize 
their  purpose  or  effect,  other  than  the  fact  that 
the  business  of  the  defendant  was  to  fumidi 
information  of  the  pecuniary  condition  of  per- 
sons whose  vocations  were  such  as  to  be  likely 
to  render  business  credit  desirable.  It  is  not  seen 
that  the  character  of  the  enterprise  in  which 
the  defendant  was  engaged  gave  to  the  mere 
statement  of  what  purported  to  be  a  fact  any* 
thing  more  than  it  exprc'ssed  or  fairly  implied. 
The  meaning  of  words  in  an  action  of  slander 
or  libel  cannot  be  extended  by  innuendo  be- 
yond their  import,  aided,  as  they  may  be,  by  ex- 
trinsic facts  with  which  thc^  are  connected. 
Its  use  or  purpose  is  to  explam  the  application 
of  words  by  connection  with  such  facts  and 
circumstances  as  are  alleged.  There  are  none 
alleged  here  which  will  justify  the  inference 
that  the  publication  issued  by  the  defendant 
carried  with  it  any  meaning  essentially  differ- 
ent than  it  would  have  taken  from  any  other 
source.  The  fact  that  its  apparent  authenticity 
may  have  been  greater  is  not  important  The 
information  sought  to  be  given  by  the  report 
was  that  a  judgment  had  been  recovered  aji^nst 
the  plaintiff  for  the  amount,  and,  as  the  conse- 
quence, he  was  charged  by  it  with  liability  to 
that  extent  That  was  what  the  defendant's 
subscribers  were  permitted,  from  its  report,  to 
understand  had  occurred.  It  might  or  it  might 
not  make  inquiry,  preliminarily  to  further 
crcKiit,  desirable.  That  might  depend  upon 
the  known  or  unknown  pecuniary  ability  of 
the  party.  In  its  relation  to  parties  genera lly» 
such  would  be  the  uncertainty  of  its  effect;  and 
it  is  the  rule  in  its  general  application  and  ef- 
fect, as  to  all  persons  in  the  class  before  re- 
ferred to,  that  is  now  under  consideration,  be- 
cause the  publication  of  such  a  statement  when 
untrue  is  libelous  per  « in  all  such  cases  or  in 
none.  The  fact  that  in  some  cases  it  might  re- 
sult in  the  denial  of  credit,  and  otherwise  be 
injurious  to  a  party,  represented  to  be  charged 
with  liability  by  jud^ent,  does  not  necessarily 
require  the  conclusion,  as  matter  of  law,  that 
the  publication  was  in  itself  defamatory.  But 
in  such  case  the  party  would  be  entitk?d  to  his 
remedy,  supported  by  special  damages  alleged 
as  the  consequence  of  the  false  publication. 
The  recovery  of  a  judgment  does  not  neces- 
sarily import  conceded  default  in  payment  of 
a  debt  It  is  a  matter  of  frequent  observation 
that  controversies,  arising  apparently  out  of  an 
honest  difference  of  opinion,  go  into  the  courti 
for  determination.  Litigation  also  not  unfre- 
quently  comes  from  causes  in  which  is  involved 
no  personal  credit  or  default    There  ia  noth- 
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ing  io  the  defendant's  report  to  indicate  that 
the  jadffment  was  produced  by  any  cause  pre- 
Indfciaf  to  the  credit  of  the  plaintiff,  and  there 
{■  DO  presumption  in  that  respect  upon  the  sub- 
lect  in  aid  of  the  action.  There  was  nothing 
lor  Uie  consideration  of  the  lury  bearing  upon 
the  quesUon  whether  the  publication  was  libel- 
ous, and  we  think  the  trial  court  properly 
held,  as  matter  of  law,  thai  it  was  not  sucn 
parte.  The  plaintiff,  therefore,  was  not  en- 
titled to  recover  general  damages;  and,  as  no 
special  damages  were  alleged,  there  was  no 
question  for  the  Jury  upon  that  subject.  Hevh 
bold  y.  Bradstreet,  67  Md.  88. 

The  cases  cited  by  the  plainttS^s  counsel  haye 
been  examined,  and  none  of  them  seem  to  sup- 
port his  contention. 

In  WtUiams  y.  dmith,  L.  R  22  Q.  B.  184, 
the  publication  in  the  Hatter's  Gazette,  Lon- 
don, for  December,  1887,  was  to  the  effect  that 
a  Judgment  recovered  against  the  plaintiff, 
who  was  a  batter,  on  the  18th  day  of  October 
previous,  remained  unpaid.  This  api)eared 
under  headings,  and  in  a  column  known  as  a 
*'  black  list.  The  Judgment  was  recovered 
as  stated,  and  had  been  paid.  It  was  beld  that 
Uie  place  where  the  words  were  located  in  the 
Gazette,  and  the  inference  which  was  permitted 
by  their  use» — that  the  Judgment  remained  un- 
paid,— thus  indicating  the  plaintiff's  default, 
justified  the  interpretation  given  by  the  jury 
which  rendered  the  publication  libelous.  That 
case  is  distinguishable  from  the  present  one  by 
reasons  which  may  support  that  recovery  with- 
out aiding  the  plamtiff  in  this  action. 

In  King  v.  Patterion,  49  N.  J.  L.  417,8  Cent 
Rep.  867,  the  alleged  libel  was  the  publication 
of  a  statement  to  the  effect,  as  construed,  that 
the  plaintiff,  who  was  engaged  in  the  clothing 
business,  had  put  a  chattel  mortgage  on  her 
stock  of  goods.  The  case,  as  reported,  indi- 
Gtttea  that  special  damages  were  alleged  and 
proved;  and,  so  far  as  it  there  appears,  the 
main  ground  of  defense,  upon  the  law,  was 
that  the  publication  was  privileged.  That  was 
the  only  question  considered  on  review.  By  a 
divided  court  it  was  held  not  privileged.  Up- 
on that  proposition  the  views  of  the  court  m 
Sunderlin  v.  Bradstreet,  46  N.  T.  188,  were 
adopted. 

The  distinction  in  principle  between  the 
King  Case  and  the  present  one,  as  well  in  the 
character  of  the  report  as  in  that  of  the  dam- 
ages alleged,  is  obvious.  There  the  purport  of 
the  publication  was  that  the  plaintiff  had  mort- 
gaged her  stock  of  goods  to  secure  an  existinff 
debt,  and  thus  placoi  herself  in  a  situation  l^ 
able  to  result  in  embarrassment  by  means  of 
the  opportunity  furnished  by  giving  the  mort- 
gage to  interrupt  and  break  up  her  business. 
In  euch  case  an  inference  might  be  permitted 
that  she  would  not  place  herself  in  that  situa- 
tion without  an  existing  necessity  for  the  pro- 
tection of  her  business  arising  out  of  inability 
to  pay.    Iq  that  respect  that  case  is  distin- 

fjishable  from  NeabM  v.  Bradsireet,  tupra, 
he  additional  cases  cited  do  not  seem  to  re- 
quire any  special  attention  or  comment  here. 
These  vietoe  lead  to  tiie  eondueion  that  the 
judgment  $!undd  be  afPfrmad, 

All  concur,  except  Follett»  Qh.  J.^  and 
Vaan,  </.,  not  sitting. 
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e. 

Hiram  W.  BRADSHAW,  Impleaded,  etc., 

Apple, 

1«  An  tndorser  of  a  "pvomiaaory  note»  br 

asklnff  the  holder  to  extend  ttie  time  of  pasrment' 
and  promistDffto  let  bis  name  remain  on  the  note 
If  the  extension  to  granted,  waives  demand  and 
notloe  of  nonpayment. 

8*  The  Interest  of  defendant*  sued  as  an 
indoraer  of  a  promissory  note,  may  be  shown  by 
pTOvinff  on  his  crofls-examination  that  in  the 
event  of  defeat  he  will  have  to  pay  the  whole 
judgment,  without  any  prospeot  of  reimburse- 
ment; and  for  that  purpose  he  may  be  asked  as 
to  the  malser^s  insolvency. 

(October  8, 188IU 

APPEAL  by  defendant,  Hiram  W.  Brad- 
shaw,  from  a  Judgment  of  the  General 
Term  of  the  Supreme  Court,  Fifth  Depart- 
ment, affirming  a  judgment  of  the  Wayne 
Circuit  in  favor  of  plaintiff  in  an  action  upon 
a  promissory  note.    Affirmed. 

The  facts  fully  appear  in  the  opinion. 

Mr,  John  H«  Camp*  for  appellant: 

The  contract  of  indorsement  is  conditionaL 
It  is:  "If,  when  the  paper  indorsed  becomes 
due  and  pavable,  the  same  is  duly  presented  to 
the  maker  for  payment,  and  payment  thereof 
duly  demanded,  and  if  the  note  is  not  then  paid 
by  the  maker,  and  if  the  indorser  is  duly  noti- 
fied of  that  fact,  then,  and  not  otherwise,  he 
will  be  liable  upon  his  indorsement" 

Story,  Bills,  {i  198. 

Before  the  holder  of  indorsed  paper  can 
charge  an  indorser  he  must  see  that  these  con- 
ditions are  perform^,  or  that  the  same  are 
waived  by  the  party  to  be  charged,  or  render  a 
sufficient  excuse  for  their  nonperformance. 

Story,  Bills,  §  267. 

An  indorser  may  absolve  the  holder  from  his 
duty  to  demand  payment,  and  give  to  him 
notice  of  nonpayment,  by  an  agreement  to  that 
efiPect,  or  by  declarations  which  mislead  the 
holder  and  induce  him  toomit  doing  what  he 
otherwise  would  do.  But  a  mere  verbal  agree- 
ment, which  may  mislead  but  does  not  purport 
to  waive  such  presentment,  will  not  be  avail- 
able. 

Story,  Bills,  §871;  Brunei,  Lytle,  18  Barb. 
167. 

Before  an  indorser  can  be  bound  by  a  waiver, 
his  assent  thereto  must  be  established  by  a  con- 
versation or  transaction  between  him  and  the 
holder,  which  dearly  indicates  that  purpose  or 
intent. 

Bo98  Y.  Hurd,  71  N.  Y.  14;  Cayuga  County 
Bank  v.  Dill,  6  Hill,  405,  406;  Oewego  Bankr, 
Knower,  Hill  &  D.  Supp.  123. 

The  court  erred  in  overruling  defendant's  ob- 
lertion  to  the  following  question  asked  the  de- 
fendant Hiram  Bradshaw:  "Did  your  brother 
fail  in  business?" 

Oreen  v.  IHebrotD,  56  N.  T.  884;  Keeler  ▼• 
Salisbury,  88  N.  Y.  656. 

Itr,  E.  W.  Hamm,  for  respondent: 

A  waiver  by  the  indorser  of  negotiable  paper 
of  demand  upon  the  maker  and  notice  of  non« 
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XMiTment,  may  oe  by  implication  from  bis  acts 
as  well  as  by  express  words. 

Sheldon  y.  horUm,  48  K.  T.  98;  2  Daniel, 
Neg.  Inst.  p.  148. 

The  request  by  the  indorser  Hiram  W.  Brad- 
shaw  of  the  plaintiff  and  the  holder  of  the  note, 
before  the^  maturity  thereof,  that  plaintiff 
should  wait  another  year  for  payment  thereof, 
and  said  indorser's  agreement  "  that  his  name 
should  remain  thereon  as  before  if  Rowland 
would  consent,  and  interest  should  be  paid/' 
were  a  sufficient  waiver  of  demand  and  notice 
of  maturity,  and  Uieir  omission  did  not  dis> 
charge  the  indorser. 

Ckidy  V.  Bradshaw,  38  N.  Y.  Week.  Dig.  658; 
Sheldon  v.  Barton,  supra;  Parsons,  Notes  and 
Bills,  687;  Leonard  v.  Gary,  10  Wend.  508; 
Spencer  ▼.  Harvey,  17  Wend.  489;  Hvnter  v. 
Book,  e4  Barb.  475;  LefflngweU  v.  White,  1 
Johns.  Cas.  99;  Bope  v.  Vm  Wagner,  8  K  Y. 
S.  R  157;  Ptigh  v.  MeCormiek,  81  U.  8. 
14  Wall.  861  (20  L.  ed.  789);  Beynolds  v.  Doug- 
loM,  87  U.  8.  12  Pet497(9L.  ed.  1171);  2  Dan- 
iel, Neg.  Inst.  144^  145. 


%  J„  delivered  the  opinion  of  the 
court: 

The  defendant  Hiram  Bradshaw  indorsed  a 
promissory  note  made  by  E.  D.  Bradshaw  to 
the  order  of  Reuben  Rowland,  and  indorsed 
by  him.  The  note  was  for  $1,000,  payable  one 
year  after  its  date,  which  was  July  11,  1882. 
It  was  not  paid  when  due,  and  thereafter 
this  plaintiff,  who  became  the  owner  and  holder 
thereof  before  maturity,  commenced  this  ac- 
tion. The  defendants,  £.  D.  Bradshaw  and 
Reuben  Rowland,  suffered  default.  This  de- 
fendant in  and  by  his  answer,  and  upon  the  trial, 
oonteuded  that  he  was  not  liable  as  indorser 
upon  the  note  for  the  reason  that,  when  the 
note  became  due,  it  was  not  presented  to  the 
maker  for  payment,  and  notice  of  its  dishonor 

fiven.  Upon  the  trial  plaintiff  insisted  that 
emand  and  notice  at  maturity  had  been  waived 
by  the  defendant  prior  to  the  date  whereon  the 
note  became  due;  and  the  plaintiff  testified  to 
a  conversation  which  he  claimed  to  have  had 
with  the  defendant  which  it  was  insisted  con- 
stituted, in  legal  effect,  a  waiver  of  his  right  to 
have  a  demand  for  paVment  made,  and  notice 
of  nonpayment  thereof  given  to  him .  The  de- 
fendant denied  having  the  conversation  testified 
to  by  the  plaintiff.  In  submitting  the  question 
to  the  jury  the  court  charged  that  if  they  be- 
lieved the  plaintiff's  version  of  what  took  place 
between  him  and  the  defendant  there  was  a 
waiver,  otherwise  not.  The  jury  found  in  fa- 
vor of  the  plaintiff,  and  the  judgment  entered 
thereupon  was  affirmed  by  the  general  term. 
In  the  disposition  of  the  case  then,  by  this 
court,  the  facts  most  favorable  to  the  plaintiff 
must  be  deemed  to  have  been  found  in  his  fa- 
vor. 

The  liability  of  an  indorser  of  a  note  to  pay 
it  is  made  to  depend  upon  the  implied  condi^ 
tion  that  payment  shall  be  demanded  of  the 
malcer  at  maturity,  and,  in  the  event  of  de- 
fault, that  notice  of  nonpayment  shall  be  im- 
mediately given  to  the  indorser.  These  con- 
ditions are  for  the  benefit  of  the  indorser,  to 
enable  him  to  have  prompt  notice  of  the  de- 
fault, so  that  he  may  immediately  take  steps  to 
provide  for  his  indemnity.    The  indorser  may, 
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however,  prior  to  maturity,  waive  the  condi- 
tions of  demand  and  notice  of  nonpayment. 
The  waiver  may  be  made  either  verbally  or  in 
writing;.  It  is  not  necessary  that  the  waiver 
should  be  direct  and  positive.  It  may  result 
from  implication  and  usage,  or  from  any  under- 
standing between  the  parties  which  is  of  a  char- 
acter to  satisfy  the  mind  that  a  waiver  is  in- 
tended.    1  Parsons,  Notes  and  Bills,  594. 

The  assent  must,  however,  be  clearly  estab- 
lished, and  will  not  be  inferred  from  doubtful 
or  equivocal  acts  or  language.  Boee  v.  Hurd^ 
71 N.  Y.  14. 

The  facts  which  are  relied  upon  to  constitute 
a  waiver,  on  the  part  of  the  indorser,  of  de- 
mand and  notice  of  nonpayment,  and  which 
must  be  assumed  bv  this  court  to  have  been 
found  in  favor  of  the  plaintiff,  are  as  follows: 
Prior  to  the  date  at  which  the  note  matured  this 
defendant  called  upon  the  plaintiff,  and  asked 
him  if  he  M^ould  extend  the  note  another  year 
if  the  interest  should  be  paid  up.  He  said  he 
wanted  it  extended  another  year,  and  Ed. 
(meaning the  maker)  would  pay  up  the  inter- 
est. Plaintiff  responded  that  be  was  willmg, 
if  the  defendant  would  let  his  name  be  on  it, 
and  let  it  be  as  it  was.  Plaintiff  further  asked 
the  defendant  if  be  and  Mr.  Rowland  would  let 
their  names  remain  on  the  note,  and  the  defend- 
ant said  "Tea,"  if  plaintiff  would  let  the  note 
stand  just  as  it  was.  Before  the  maturity  of 
the  note  plaintiff  saw  Rowland,  who  consent^ 
to  the  extension.  The  question  presented,  there- 
fore, is  whether  the  facts  proven  constituted  a 
waiver  of  the  indorser's  right  to  a  demand  of 
payment  and  notice  of  nonpayment  thereof. 

Kow  it  is  true  that  the  indorser  did  not  say  in 
so  many  words,  "I  waive  demand  and  notice 
of  nonpayment;"  but,  when  he  asked  that  the 
time  of  payment  be  extended  a  year,  he  in  ef- 
fect requested  that  no  demand  of  payment  be 
made  at  matyrity.  That  request,  coupled 
with  his  promise  to  let  his  name  remain  on  the 
note,  if  the  time  of  pavment  should  be  extend- 
ed, must,  we  think,  6e  held  to  constitute,  in 
legal  effect,  a  waiver  of  demand  and  notice  of 
nonpayment.  Cady  v.  Bradshaw,  28  N.  Y. 
Week.  Dig.  558;  Parsons,  Notes  and  Bills,  587; 
Leonard  v.  Gary,  10  Wend.  508;  Spencer  y, 
Ila/ney,  17  Wend,  489;  Hunter,  v.  Hook^  64 
Barb.  475;  LefflngweU  v.  White,  1  Johns.  Cas. 
99;  Rope  V.  Van  Wagner,  8  N.  T;  8.  R.  167: 
Pugh  V.  McCkyrmiek,  81  TJ.  8.  14  Wall.  861  [20 
L.  ed.  7891;  Beynolds  v.  Douglass,  87  U.  8.  12 
Pet.  497  [9  L.  ed.  1171];  2  Daniel,  Neg.  Inst. 
141,  145. 

The  case  of  Sheldon  v.  Horton,  48  N.  T.  98, 
seems  to  be  decisive  of  the  question  presented. 
In  that  case  the  holder  of  the  note  went  to  the 
indorser  and  told  him  that  the  .maker  wanted 
the  note  to  remain  another  year,  and  asked  him 
if  he  were  willing;  and  he  said  he  was  willing 
to  let  it  remain;  and  he  took  the  note  and 
looked  it  over,  and  said  it  was  a  good  note. 
The  court  held  that  the  reply  of  the  indorser 
constituted  a  waiver  of  demand  and  notice  at 
maturity,  and  their  omission  did  not  discharge 
the  indorser. 

The  case  of  Cayuga  County  Bank  v.  DUl,  6 
Hill,  408,  pressed  upon  our  attention  by  appel- 
lant's counsel,  we  regard  as  clearly  distinguish- 
able from  the  case  \mder  consideration.  In 
that  case  the  proposition  of  the  indorser  was  to 
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the  effect  that  the  maker  would  pay  the  DOte  in 
part,  and  give  a  renewal  note  for  the  balance. 
i{o  time  was  asked  in  which  to  make  this  part 
payment  and  give  the  renewal  note,  and  no 
agreement  was  made  to  extend  the  time  of  pay- 
ment; while  in  the  case  under  review  the  agree- 
ment was  not  only  to  extend  the  time  of  pav- 
ment  for  one  year,  but  it  was  also  distinctly 
agreed  that  the  note  should  remain  as  it  was, 
with  the  name  of  the  indorser  thereon. 

The  appellant  calls  our  attention  to  but  one 
other  question.  Against  the  defendant's  ob- 
jection, Hiram  Bradsbaw  was  compelled  to  an- 
swer this  question:  '*Did  your  brother  fail  in 
business?"  An  exception  was  duly  taken,  and 
then  tiie  defendant  answered,  "Yes,  sir."  Now 
it  is  quite  clear  that  this  evidence  was  not  of 
any  materiality  whatsoever  upon  the  question 
direotly  in  issue,  as  to  whether  defendant  waived 
demand  and  notice  at  maturity;  but  that  ques- 


tion depended  solelv  upon  the  testimony  of  the 
plaintiff  and  defendant,  who  emphatically  con- 
tradicted each  other. 

Now  it  is  the  rule  that  the  jury  have  the  right 
to  take  into  consideration  the  extent  of  the  in- 
terest of  a  witness  in  determining  the  measure 
of  credibility  which  ought  to  be  given  to  his 
testimony.    That  rule  would  seem  to  make  it 

§  roper  to  show  on  cross  examination,  as  was 
one  in  this  case,  that  in  the  event  of  defeat 
the  witness  would  have  to  pay  the  whole  judg- 
ment, without  any  prospect  of  reimbursement 
from  the  maker,  as  might  otherwise  be  ex- 
pected. We  think  the  ruling  of  the  court  was 
not  error. 

TIi£  Judgfnent  appealed  from  should  he  of* 
firmed,  mth  caets. 

All  concur,  except  Bradley  and  Halfi^ht* 
JJ.,  not  sitting 
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FBQPLE  of  the  State  OK  NEW  YORE, 

Beepte.^ 

J.  Tahnan  BUDD,  Appt. 

1»  The  words  **aetiial  cost»**  in  section  1  of 
chapter  681  of  the  Act  of  1888,  flzinff  a  maximum 
charge  for  elevatdng  grain,  which  occur  In  the 


Noxi.~State8  may  reatOate  thdr  internal  eommerce. 

The  commercial  clause  of  the  Federal  Oonstltu- 
tion  does  not  interfere  with  the  rights  of  the  State 
to  regulate  its  internal  commerce  or  commerce  local 
in  ItB  character.  Gibbons  v.  Ogden,  SS  U.  S.  9  Wheat. 
1  (6  L.ed.  28);  lHew  York  City  v.  MUn,a6  U.  S.  U  Pet 
]fB(9L.  ed.648);  Oonway  v.  Taylor,  06  U.  8. 1  Black, 
688a7JL  ed.a»);  State  v.Foedick,  21  La.  Ann.  260; 
State  V.  The  Constitution,  42  Gal.  578. 

A  State  may  regulate  its  own  internal  commerce. 
Wilson  V.  Kansas  City,  St  J.  &  C.  B.  R.  Co.  60  Mo. 
184;  Pennsylvania  v.  Wbeellag  &  B.  Bridge  Co.  50  U. 
8. 18  How.  482  (15  L.  ed.  487);  Tbe  Daniel  Ball,  77  U. 
8. 10  WalL  6ff7  (19  L.  ed.  990);  1  Brown,  Adm.  196;  The 
Montello,  78  U.  S.  U  WaU.  411  (20  L.  ed.  191;:  Pelk  v. 
Chicago  A  N.W  KCo.  94  U.  S.  164  (84  L.  ed.97); 
Penaacola  Teleg.  Go.  v.  W.  U.  Teleg  Co.  96  U.  8. 1 
(24  Lb  ed.  708);  U.  8.  v.  New  Bedford  Bridge,  1  Wood, 
ft  M.  410;  People  v.  Piatt,  17  Johns.  195;  Scott  v. 
WillsoD,  8  N.  H.  821;  Oanal  Comrs.v.  People,  6  Wend. 
448;  People  v.  Rensselaer  &  S.  B.  Co.  15  Wend.  118; 
Desty,  Fed.  Const  73. 

It  may  grant  exclusive  privilege  of  navigating  an 
unnavigable  stream  wholly  within  the  State,on  con- 
dition of  rendering  it  navigable.  Veazie  v.  Moor, 
66  U.  S.  14  How.  568  a4  L.  ed.  646);  Desty,  Fed.  Const 
74. 

Congrees,  while  it  has  power  to  regulate  com- 
merce among  the  several  States,  has  no  authority 
to  control  or  interfere  with  the  purely  internal 
commerce  of  the  States.  Lord  v.  Goodall  Steam- 
ship Go.  102  U.  8.  641  (26  L.  ed.  224);  Desty,  Fed. 
Const  286. 

It  has  no  power  to  prohibit  trade  within  the  lim- 
its of  a  State.  United  States  v.  Dewitt,  76  D.  8.  9 
Wall.4ia9L.ed.608). 

CongreM  has  the  ezolusive  power  to  regulate 
commerce,  bat  that  has  never  been  construed  to 
include  the  means  by  which  commeroe  is  carried  on 
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clause  providing  that  for  trimming  and  shovel- 
ing the  grain  to  the  leg  of  the  elevator  vessels  shall 
be  obarged  only  tbe  actual  cost  are  intended  to 
confine  the  charge  for  such  service  solely  to  the 
cost  of  outside  labor  required,  and  prohibit  the 
making  of  any  charge  for  the  use  of  machinery 
belonging  to  the  elevator  above  the  sum  specified 
by  the  Act  as  chargeable  for  the  use  of  the  lat- 
ter. 
2*  A  Judpnentrwill  not  be  reversed  for 


within  a  State.  Congress  has  never  attempted  to 
regulate  canals,  turnpikes,  bridges  and  railroads. 
(Decision  of  circuit  court  affirmed  on  equal  divis- 
ion.) Mllnor  V.  N.  J.  B.  &  Transp.  Co.  70  U.  8. 8 
WalL  721  aOL-ed.  799). 

When  the  subjects  within  the  commercial  power 
of  Congress  are  local  in  their  nature  or  operation, 
or  constitute  mere  aids  to  commerce^  the  States 
may  provide  for  their  regulation  and  management 
unto  Congress  intervenes  and  supersedes  their  ac- 
tion. Gardwell  v.  Am.  River  Bridge  Co.  113  U.  S. 
205  (28  L.  ed.  960);  Gloucester  Ferry  Go.  v.  Pennsyl- 
vania, 114  U.  S.  196  (29  L.  ed.  158);  Brown  v.  Hous- 
ton, 114  U.  &  622  (29  L.  ed.  257). 

Reasonable  charges  for  the  use  of  property, 
either  on  water  or  on  land,  are  not  an  interference 
with  the  freedom  of  transportation  between  the 
States,  secured  under  the  commercial  power  of 
Congress.  Keokuk  N.  L.  Packet  Co.  v.  Keokuk,  96 
(J.  S.  80  (24  L.  ed.  877);  Norihwestem  Union  Packet 
Co.  V.  St.  Louis,  100  IT.  S.  423  (25  L.  ed.  688);  Vicks- 
burg  V.  Tobin,  100  IT.  S.  480  (25  K  ed.  690);  Cincinnati, 
P.  B.  S.  A;  P.  Packet  O).  v.  Catlettsburg,  105  U.  S. 
559  (26  L.  ed.  1169);  Parkersburg  A;  O.  R.  Transp.  Co. 
V.  Parkersburg,  107  U.  S.  691  (27  L.  ed.  584). 

States  may  remdate  matters^  aithough  they  inckient' 
ally  affect  commerce. 

The  States  may  regulate  all  matters  within  their 
jurisdiction,  notwithstanding  they  inclden tally  af- 
fect commerce;  they  may  prevent  unjust  discrimi- 
nation in  railroad  charges,  though  the  railroad  be 
an  interstate  one.  Peot>le  v.  ^Wabash,  St  L.  &  P. 
R.  Co.  104  ni.  476. 

In  the  absence  of  interference  by  Clongress,  a 
State  may  establish,  manage  and  carry  on  works 
and  improvements  of  a  local  character,  although 
they  necesouily  more  or  less  affect  interstate  com- 
merce. Ouachita  ft  M.  R.  Packet  Co.  v.  Aiken,  121 
U.  8. 444  (80  L.  ed.  976}.  1  Inters.  Com.  Rep.  879. 


See  also  14  L.R.  A.  696;  15L.R.A.42;  17L.R.A.  Ill;  18  L.  R.  A.  190;  22  L. 
R.  A.  857 ;  25  L.  R.  A.  604. 


' 


060 


New  Yobe  Coubt  or  Afpeala. 


Oct., 


the  refusal  of  tlie  oouit  to  withdraw  from  the 
Jury  the  consideration  of  the  queation  presented 
by  one  charge  in  an  indictment  as  to  which  there 
has  been  a  failure  of  proof,  where  tlie  verdict  and 
sentence  are  fully  Justified  by  the  proof  of  an- 
other ohargre  contained  in  the  same  indictments 

5.  A  decision  of  the  IMeral  court  sustain- 
ing- the  constitutionality  of  a  state  statute  is  not 
binding  upon  a  state  court  when  the  same  quee- 
tlon  subsequently  arises  there  under  a  similar 
statute;  but  it  is  the  duty  of  the  state  court  to 
examine  and  decide  the  question  according  to  its 
interpretation  of  the  constitutional  guaranty. 

4«  A  statute  does  not  depriwe  a  dtisen 
of  bis  liberty  or  property  ih  the  constitu- 
tional sense  simply  because  it  imposes  burdens, 
or  abridges  freedom  of  action,  or  regulates  oc- 
oupatlons,  or  subjects  indivldualB  or  property  to 
restraints  in  matters  indiiferent,  except  as  they 
affect  public  interests  or  the  rights  of  others. 

6.  Iiegtslatlon  under  the  police  power 

infringes  the  constitutional  guaranty  of  protec- 
tion in  liberty  and  property  only  when  it  is  ex- 
tended to  subjects  not  within  its  scope  and  pur- 
view, as  that  power  was  defined  and  understood 
when  the  Oonstitution  was  adopted. 

6.  The  p<»wer  of  the  I«es;ialature  to  re^^ 
ulate  chsurgem  for  the  use  of  property  and 
the  rendition  of  services  connected  therewith 
does  not  depend  in  every  case  upon  the  fact  that 
the  owner  has  a  legal  monopoly,  or  some  special 
governmental  privileges  or  protection  have  been 
bestowed  upon  him,  but  it  may  also  extend  to 
certain  kinds  of  business  which  hold  such  a  pe- 
culiar relation  to  the  public  interests  that  there 
is  superinduced  upon  them  the  right  of  public 
regulation. 

7*  If  legtslatiwe  power  ezists  to  Interfere 
with  a  certain  business  and  regulate  its  charges, 
the  court  has  nothmg  to  do  with  the  policy  or 
wisdom  of  interference  in  a  particular  case,  or 
with  the  question  of  the  adequacy  or  inadequacy 
of  the  compensation  authorized. 

B*   The  Act  of  1888*  chap.  681»  which  fixes 

a  maximum  charge  for  elevating  grain,  is  not  un- 
constitutional as  depriving  elevator  owners  of 
their  property  without  due  process  of  law,  as  the 


Legislature  has  power  to  control  and  rsgnlate 
elevator  charges  in  the  oases  where  that  Act  ap- 
plies which  rests  on  the  nature  and  extent  of  the 
business,  the  existence  of  a  virtual  monopoly,  the 
benefit  derived  from  the  canal  creatinfir  the  busi- 
ness and  makin^r  it  possible,  the  interest  to  trade 
and  commerce,  the  relation  of  the  business  to  the 
prosperity  and  welfftre  of  the  State,  and  the 
pnictice  of  legislation  in  analogous  cases. 

(Gray  and  PecKham,  JJ.,  diuent) 
(October,  1889.) 

APPEAL  by  defendant  from  a  Judjonent  of 
the  General  Term  of  the  Superior  Coart 
of  Buffalo,  affirming  a  judgment  of  the  Crimi 
nal  Term  convictiDg  him  of  a  violation  of 
chapter  561  of  the  Laws  of  1888  fixing?  a  maxi- 
mum charge  for  elevating  grain.    Affirmed, 

The  facts  are  fully  stated  in  the  opinion  of 
the  court. 

Mr,  Spencer  Cliiitoii»  for  appellant: 

The  Act  hi  question  is  unconsiituiional  in 
that  it  deprives  the  citizen  of  liberty  and  prop- 
erty without  due  process  of  law. 

fr. Y.  Const  aru  1,  §  6;  U.  S.  Const.  Amend, 
art.  14,  §  -L 

A  statute  whioh  hnpahrs  or  trammels  the 
right  of  the  citizen  to  enjoy  the  fruits  of  his 
labor,  except  as  necessary  in  the  exercise  by  the 
Legi^ature  of  police  power  of  the  State,  is 
within  the  meaning  of  these  provisions. 

Be  Jacobs,  98  N.  Y.  98;  People  v.  (Hie,  90 
N.  Y.  48;  People  v.  Oilleon,  12  Cent  Bep.  616, 
109  N.  Y.  889. 

The  law  apparently  assumes  that  the  charge 
for  shoveling  to  the  leg  is  a  part  of  the  elevator 
charges,  and  that  the  cnarge  goes  to  the  eleva- 
tor owner.  This  is  not  the  fact  This  dut^  of 
shoveling  to  the  le^  is  the  duty  of  the  carrier. 

1  Parsons,  Shipping  and  Admiralty. 

The  case  of  Munn  v.  JUinoie,  94  U.  8.  118 
(24  L.  ed.  77),  is  only  entitled  to  such  weight  as 
this  court  may  give  it  as  an  authority  for  the 
construction  to  be  given  to  our  Constitution. 


State  legislation  is  not  forbidden  touching  mat- 
ters either  local  or  as  mere  aids  to  commerce,  as  the 
improvement  of  harbors,  the  establishment  of 
buoys  and  beacons.  Mobile  Co.  v.  Kimball.  102  U. 
8. 601  (26  L.  ed.  288);  Ouachita  &  M.  K.  Packet  Co. 
V.  Aiken,  16  Fed.  Bep.  880;  Desty,  Fed.  Const  806. 

Wharves,  though  related  to  commerce,  in  the  ab- 
sence of  congressional  legislation,  may  properly  be 
xeflTulated  by  the  States  (Parkeraburg  &  O.R.Transp. 
Co.  V.  Parkersburg,  107  CJ.  S.  601  (27  L.  ed.  684),  as  the 
erection  of  wharves,  which  are  subservient  of 
commerce.  Stevens  v.  Walker,  16  La.  Ann.  677; 
The  Ann  Ryan,  7  Ben.  £8. 

They  may  prescribe  refrulations  for  warehouses, 
and  fix  rates  of  charges  for  storing,  handling  and 
shipping  goods.  Munn  v.  Illinois,  04  U.  S.  U8  (24 
L.  ed.  77);  Chicago,  B.  &  Q.  B.  Co.  v.  Iowa,  04  U.  S. 
165  (24  L.  ed.  04). 

A  state  statute  fixing  the  maximum  of  charges 
for  the  storage  of  grain  Is  not  unconstitutional  as  a 
regulation  of  commerce,  although  the  ivarehouses 
affected  are  used  by  those  engaged  in  Interstate 
commerce  as  well  as  in  commerce  within  the  State. 
Munn  V.  Illinois,  tupra. 

They  may  require  railroads  to  fix  and  post  up  the 
rates  of  freight,  or  may  fix  a  maximiun  rate  of 
charges  for  transportation.  Chicago  &  N.  W.  B. 
Co.  V.  Fuller,  84  U.  S.  17  WalL  668  (21  L.ed.  714);  State 
Tax  on  EtaUway  Gross  Beceipts,  82  U.  &  15  Wall. 
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284  (21  L.  ed.l64);  Munn  v.  Illinois,  04  U.  S.185(24L. 
ed.  87);  Buggies  v.  Blinuis,  108  U.  &  626  (27  L.  ed. 
812):  Ohio  &M.  B.  Co.  V.  McQelland.  26  lU.  140;  Ga- 
lena &  a  U.  B.  Co.  V.  Loomis,  IS  liL  648;  Qalena  * 
C.n.B.Co.v.Diil,22ni.264:  Chicago,  M.  A  St.  P. 
B.  Co.  V.  Ackley,.04  U.  &  179  (24  L.  ed.  00).  i 

Police  reguUUione  not  reipilatiOTie  of  eommeree. 

Private  interests  must  be  made  subservient  to  the 
general  interest  of  the  community.  Slaughter- 
House  Cases,  88  U.  S.  16  WalL  62  (21 L.  ed.  404)  Com. 
V.  Alger,  7  Cush.  84;  Taunton  v.  Taylor,  116  Mass. 
264;  Watertown  v.  Mayo,  100  Mass.  815;  Desty,  Fed. 
Const  72. 

A  State  is  not  prohibited  from  enacting  police 
regulations  which  operate  upon  instrumentalities 
of  commerce,  provided  no  discriminations  are  made 
against  classes,  and  no  restriction  placed  on  com- 
mercial intercourse.  BrechbiU  v.  Bandall,  8  West. 
Bep.  781, 102  Ind.  628. 

So  the  power  of  States  over  police  regulations  is 
supreme.  Slaughter-House  Oases,  88  U.  8. 16  Wall. 
62  (21 L.  ed.  404);  Bartemeyer  v.  Iowa,  85  U.  8.  IS 
WalL  188  (21  L.  ed.  082). 

A  state  law  intended  as  a  regulation  of  police  is 
not  a  regulation  of  commerce,  but  the  police  power 
cannot  be  extended  over  interstate  transportation 
of  the  subjects  of  commerce.  Smith  v.  Maryland* 
60  U.  S.  18  How.  71  (15  L.  ed.  200);  New  York  OUiy  ▼. 
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The  decisions  of  the  two  courts  are  Dot  harmo- 
nious in  coDstruinff  Uie  provisions  prohibiting 
a  deprivation  of  "life,  liberty  or  property." 

See  People  v.  M(prx,  99  N.  T.  877;  P&wdl  v. 
Ptunsylvania,  127  U,  8.  678  (83  L.  ed.  258); 
Wynehamer  v.  Pe&ple^  18  N.  Y.  878;  Mugterv. 
Kaneas,  128  U.  S.  628  (81  L.  ed.  205). 

In  construing  our  Constitution  the  decision 
of  this  court  is  binding  upon  the  United  States 
Supreme  Court. 

First  Mi.  Bank  ▼.  BmninffUm,  16  Blatchf. 
58;  Henry  Co.  ▼.  Nieolay,  95  U.  6.  619  (24  L. 
ed.  894);  AOantie  A  G.  R  Oo.  y.  Georgia,  98 
U.  S.  859  (25  L.  ed.  1^5). 

llie  Legislature  could  not,  by  enacting  this 
law,  make  the  business  of  elevating  grain  a 
public  business  when,  in  fact,  it  is  private. 

Morgan  ▼.  King,  85  N.  Y.  454. 

This  law  was  i>assed  to  foster  the  interests  of 
one  class  of  our  citizens,  the  canal  boatmen,  at 
the  expense  of  another,  the  elevator  owners. 
Laws  of  this  kind  have  been  repeatedly  dragged 
from  the  shelter  of  this  "police  power"  and 
adjudged  to  be  unconstitutional. 

He  Jaeobe,  98  N.  Y.  98;  People  v.  Marx,  99 
N.  Y.  877;  People  y.  Gillson,  12  Cent.  Rep.  616, 
109  N.  Y.  389. 

Mr.  Charles  F.  Tabor,  Atty-Gen.,  with 
Mr.  Geo.  T.  Qainby*  Diet  Atty.,  for  re- 
spondents: 

The  power  of  the  Legislature  to  regulate  and 
limit  private  rights,  and  the  carryina:  on  of  pri- 
vate business,  has  been  made  the  subject  of  re- 
peated adjudication  by  the  highest  courts  of 
this  and  other  States,  as  well  as  By  the  Supreme 
Court  of  the  United  States;  and  the  ezistCDce 
of  what  is  called  the  police  power  of  the  Legis- 
lature has  been  recognized  and  sustained. 

See  Bertholfy.  (/ReiUy,  74  N.  Y.  609;  Be 
Jaeobe,  98  N.  Y.  98;  People  v.  Marx,  99  N.  Y. 
877;  Peovle  v.  Arensberg,  7  Cent.  Rep.  247,  105 
N.  Y.  123;  Wynehamer  v.  PeapU,  18  N.  Y.  878; 
People  Y.  Gilleon,  12  Cent.  Rep.  616,  109  N.  Y. 
893;  People  Y.  (Jipperly,  1  Cent.  Rep.  804,  101 
N.  Y.  684,  87  Hun,  824;  Mugler  v.  Kansas, 


123  U.  S.  623(81  L.  ed.  205);  Slaughter- House 
Gases,  83  U.  S.  16  Wall.  86  (21  L.  ed.  394V, 
PotoellY.  Pennsylvania,  127  U.  S.  678  (32  L.  ed. 
253);  Sinking  Fund  Gases,  99  U.  S.  700  (25  L. 
ed.  496);  Munn  v.  Illinois,  94  U.  S.  113  (24  L. 
ed.  77). 

When  one  devotes  his  property  to  a  use  in 
which  the  public  have  an  mterest,  he  in  effect 
grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  public  legisla- 
tion for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created. 

Munn  V.  Illinois,  supra. 

The  business  of  elevating  grain  is  of  such  a 
nature  as  fairly  to  be  clas^  as  a  business 
charged  with  a  public  interest.  Those  who 
carry  it  on  occupy  a  relation  to  the  community 
analogous  to  that  of  warehousemen,  as  well  as 
that  of  common  carriers,  who  l^ive  a1  wavs  been 
held  to  "exercise  a  sort  of  public  office,  and  to 
be  subject  to  regulation  by  the  Legislature  in 
the  transaction  of  their  business. 

K  J.  Steam  Nav,  Co,  v.  Merchants  Bank,  47 
U.  S.  6  How.  844  (12  L.  ed.  465);  Sandfard  v. 
CataiDissa,  W.  A  E.  B.  Go.  24  Pa.  881;  Chicago 
AN.  W.  B.  Co.  V.  People,  56111.  877;  Munn  v. 
Ulinois,  94  U.  S.  130  (24  L.  ed.  85).  See  als6 
SchtoarzY.  Consolidated  Gas  Go.  1  Railway  & 
Corp.  L.  J.  839;  Chesapeake  d  P.  Tdeph.  Co.  v. 
Baltimore  &  0.  TOeg.  Co.  6  Cent.  Rep.  472.  66 
Md.  399,  59  Am.  Rep.  167;  Hockett  v.  StaU,  2 
West.  Rep.  764, 105  Ind.  250,  55  Am.  Rep.  201. 

Whenever  a  person  pursues  a  public  calling 
of  such  a  nature  that  the  people  must  of  neces- 
sity deal  with  him,  and  are  therefore  under  a 
moral  duress  to  submit  to  his  terms  if  unre- 
strained  by  law,  then,  in  order  to  prevent  ex- 
tortion and  an  abuse  of  his  position,  the  price 
he  mav  charge  for  his  services  may  be  regulat- 
ed by  law. 

Com.  V.  Duane^  98  Mass.  1;  State  v.  Perry,  5 
Jones,  L.  (N.  C.)  252;  MunNiy  v.  Hoboken  Land 
d  Imp.  Co.  59  U.  S.  18  How.  272  (15  L.  ed.  372); 
Mills  Y.  St.  Clair  Go.  4111. 53;  Trustees  of  Schoois 
Y.  Tatman,  18  111.  27. 


ICDn,  88  U.  S.  U  Pet.  KB  (9  L.  ed.  648);  Hannibal  & 
8U  J.  R.  Co.  V.  Hufien,  06  U.  S.  465  (24  L.  ed.  607); 
contra.  Teazel  v.  Alexander.  68  ILL  254. 

A  State  may  regulate  the  position  of  vessels  In 
her  harbors  or  rivers,  or  may  regrulate  the  speed  of 
steamers  or  railroad  trains.  Vanderbilt  v.  Adams, 
7  Cow.  348;  People  v.  Jenkins,  1  HUl,  460;  Toledo, 
P.  &  W.  B..C0.  V.  Deacon,  68  HL  9L 

RegvAaXion  of  oecuvaiions. 

The  abrldprement  of  a  rifirbt,  unless  In  oonfliot 
with  the  Constitution  or  laws  of  the  United  States, 
is  an  oSair  between  the  frovemment  and  the  State. 
Willson  V.  Black  Bird  Creek  Marsh  Co.  87  U.  S.  2 
Pet.  245  (7  L.  ed.  412);  Woodman  v.  Kilboum  Mfff. 
Co.  1  Abb.  n.  8. 168;  Desty,  Fed.  Const  74. 

Not  everything  wlilch  afTeots  commerce  amounts 
to  a  regulation  of  it.  Delaware  B.  B.  Tax.  Case,  85 
U.  8. 18  Wall.  232  (21L.  ed.  806);  State  v.  Charleston, 
4  Rich.  L.  280:  State  Tax  on  Bailway  Gross  Beoelpts, 
82  U.  8. 15  Wail.  284  (21  L.  ed.  164). 

The  several  States  may  regulate  the  person  and 
thing  within  their  own  Jurisdiction,  notwithstand- 
ing the  regulation  may  have  a  bearing  on  com- 
merce. Passenger  Cases,  48  IT.  8. 7  How.  548  02  L. 
ed.  702);  Sherlock  v.  Allinfir,  08  U.  8. 00 123  L.  ed.  810); 
St  Louis  V.  McCoy,  18  Mo.  288;  St  Louis  v.  Bolfln- 
ger,  lOMo.  U;  Wilson  v.  Kansas  City,  St  J.  ft  a  B. 
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B.  Co.  60  Mo.  108;  WUllams  v.  Bank  of  Michigan*  T 
Wend.  580. 

The  legislative  power  hss  no  other  limitations 
than  the  constitutional  restraints  and  limitations. 
It  may  be  exercised  for  the  protection  of  public 
health,  as  by  prohibiting  the  sale  of  unwholesome 
food  or  intoxieatinfir  liquors:  and  under  its  police 
powers  a  municipality  may  regulate  branches  of 
industry  without  being  obnoxious  to  the  14th 
Amendment  of  the  United  States  Constitution; 
People  V.  Cipperly,  1  Cent  Bep.  806-808, 101  N.Y.  634; 
Baldwin  v.  State,  21  Tex.  App.  601. 

Where  the  political  power  of  a  State,  for  the 
safety  of  its  people,  takes  the  responsibility  of  say- 
ing that  certain  occupations  are  hurtful  and  wlU 
not  be  permitted  In  its  boundaries,  unless  that  dec- 
laration is  so  unreasonable  as  to  be  outside  of  the 
domain  of  law,  the  occupation  so  stigmatized  is  no 
longer  a  right,  privilege  or  immunity,  within  the 
meaning  of  the  Federal  Constitution.  Be  Hoover, 
80  Fed.  Uep.51. 

The  State,  in  the  exercise  of  its  police  power, 
may  subject  aU  occupations  to  reasonable  regula- 
tion, when  the  same  is  required  by  public  interest. 
Marmet  v.  State,  0  West  Uep.  440, 45  Ohio  St  63. 

The  Legislature  may  forbid  the  sale  of  counter- 
feits; and  it  is  immaterial  that  the  prohibited  com- 
modity IS  a  wholesome  food.  State  v.  Newton,  12 
Cent.  Bep.  792, 60.N.  J.  L.  684. 
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If  the  principleB  laid  down  in  the  case  of 
Munn  V.  Jdinois,  94  U.  8.  118  (24  L.  ed.  77), 
are  adopted  by  this  court  in  this  case,  it  follows 
that  the  business  of  elevating  grain,  as  carried 
on  in  the  City  of  Buffalo,  is  "business  affected 
with  a  public  interest,"  and  subject  to  control 
by  the  Legislature. 

The  authority  of  the  Munn  Com  has  been 
fully  established  by  the  approval  of  the  higher 
courts  of  this  State  on  more  than  one  occasion 
(see  BerVwlf^r.  aSeilly,  74  N.  Y.  528);  and  al 
80  by  the  courts  of  last  resort  in  many  of  the 
following  States: 

Alabama,— i)at^  ▼.  State,  68  Ala.  58, 44  Am. 
Bep.  182;  Illinois,— J/eKe««  v.  Pe<y[ile,  5  West 
Rep.  155,  117  111.  294,  57  Am.  Hep.  878;  Indi- 
ana,— W.  U.  TeUg.  Co.  v.  I'endleUm,  95  Ind.  12; 
Kentucky,— iVa«X  v.  Poog,  80  Ky.  589;  Mary- 
land,— Unesapeake  dP.  TeUph,  Co,  v.  Baltimore 
it  0.  Tdeg.  6^.  6  Cent.  Rep.  472,  66  Md.  899; 
Hassachusetts, — Sawyer  v.  Darie,  186  Mass. 
289;  iAisaiBeiripl'-StoneY,  Tattoo  4bM,  7.  E.  Co. 
62  Miss.  607;  Nebraska,— iSltot^  v.  Nebraska 
Teieph.  Co.  17  Neb.  126;  Vermont,- TA^^fyd  v. 
Bvttand  AB,  B.  Co,  27  Vt.  140. 

The  court  will  not  usurp  the  inquisitorial 
office  of  inq^uiring  into  the  bona  fides  of  the 
Legislature  m  discharging  its  dutfes.  If  it  is  a 
question  of  fact  as  to  whether  the  business  of 
elevatina  grain  is  a  public  or  private  business, 
then  such  Question  of  fact  is  wholly  within  the 
province  of  the  Legislature  to  determine. 

Poffldt  V.  Fennsylvania,  127  U.  S.  685  (82 
L.  ed.  256);  People  v.  Draper,  15  N.  Y.  545: 
State  V.  Addington,  77  Mo.  llO;  Doyle  ▼.  Con- 
Unentai  Ins,  Co,  94  U.  S.  586  (24  L.  ed.  148): 
People  V.  Orange  Co.  17  N.  Y.  285;  People  v. 
Albt  rtton,  55  N.  Y.  50. 

The  fact  that  the  Act  in  question  may  impair 
the  value  of  property  does  not  render  it  uncun- 
stitutionaL 

BerthoifY,  aBeiUy,  74  N.  Y.  521;  Phelps  v. 
Racey,  60  N.  Y.  14;  HiU  v.  Thompson,  16  Jones 
&  8.  481 ;  TJiorpe  v.  Rutland  <fe  B.  R.  Co.  27  Vt. 
140;  Daughter-Bouse  Cases,  88  U.  S.  16  Wall. 
86  (21  L.  ed.  894). 

Andrews,  J.,  delivered  tiie  opinion  of  the 
court: 

The  main  question  upon  this  record  is, 
whether  the  legislation  hxing  the  maximum 
charge  for  elevating  grain,  contained  in  the 
Act,  chapter  581  of  the  Laws  of  1888,  is  valid 
and  constitutional. 

The  Act,  in  its  first  section,  fixes  the  maxi- 
mum charge  for  receiving,  weighing  and  dis- 
charging praio,  by  means  of  floating  and  sta- 
tionary elevators  and  warehouses  in  this  State, 
at  five  eighths  of  one  cent  a  bushel;  and  for 
trimming  and  shoveling  to  the  leg  of  the  ele^ 
vator  in  the  process  of  handling  grain  by  means 
of  elevator,  "lake  vessels  or  propellers,  the 
ocean  vessels  or  steamships,  and  canal  boats," 
shall,  the  section  declares,  only  be  required  to 
pay  the  actual  cost. 

The  second  section  makes  a  violation  of  the 
Act  a  misdemeanor,  punishable  by  fine  of  not 
less  than  $250. 

The  third  section  gives  a  dvil  remedy  to  a 
party  injured  by  a  violation  of  the  Act 

The  tourth  section  excludes  from  the  opera- 
tion of  the  Act  any  village,  town,  or  dty  hav- 
ing less  than  180,000  popuktioD. 
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The  defendant,  the  manager  of  a  atationary 
elevator  in  the  City  of  Buffalo,  on  the  19tb 
day  of  September,  1888,  exacted  from  the  Ijc- 
high  Valley  Transportation  Company  for  ele- 
vating, raising  and  discharjginff  a  cargo  of  oom 
from  a  lake  propeller  at  his  elevator,  the  sum 
of  one  cent  a  bushel,  and  for  shoveling  to  the 
leg  of  the  elevator  the  carrier  was  charged  and 
compelled  to  pay  $4  for  each  thousand  bushels. 
The  shovelf ng  of  grain  to  the  leg  of  an  eleva- 
tor at  the  Port  of  Buffalo  is  now  performed 
pursuant  to  an  arrangement  made,  since  the 
passage  of  the  Act  of  1888,  by  a  body  of  men 
known  as  the  shovelers'  union,  who  pay  the 
elevator  $1.75  a  thousand  bushela  for  the  use 
of  the  steam  shovel,  a  part  of  the  machinery 
connected  with  the  elevator,  operated  by  ateam; 
and  who  for  their  services  and  the  expense  of 
the  steam-shovel  charge  the  carrier  lor  each 
thousand  bushels  of  grain  shoveled  the  aom  ol 
«4. 

The  defendant  was  indicted  for  a  violation 
of  the  Act  of  1888.  The  indictment  contama 
a  single  count  charging  a  violation  of  the  flrat 
section  in  two  particulars,  viz.:  In  exacting 
more  than  the  statute  rate  for  elevalinf  the 
cargo,  and  exacting  more  than  the  actuiu  cost 
for  shoveling  the  grain  to  the  leg  of  the  elevator. 

Before  reaching  the  main  question  there  is  a 
subordinate  question  to  be  considered.  The  de- 
fendant on  the  trial  raised  the  queatioD  of  the 
constitutionality  of  the  Act  of  1888,  and  also  in- 
sisted that  as  to  the  alleged  overcharge  fix 
shoveling,  Ujc  facts  did  not  show  that  the  de- 
fendant had  received  anything  for  that  service 
or  that  the  cargo  had  been  charieed  more  than 
the  actusJ  cost,  and  excepted  to  the  aubmissioD 
to  the  jury  of  that  branch  of  the  case.  The  trial 
judge  overruled  both  points  and  submitted  the 
case  to  the  jury  in  both  aspects,  who  fornd  a 
seneral  verdict  of  guilty,  and  thereupon  the 
court  imposed  upon  the  defendant  a  fine  of 
1250. 

It  is  now  urged  that  assuming  the  ronstitu- 
tionality  of  the  Act  of  188b,the  judgment  should 
be  reversed  for  the  reason  that  no  overcbaige 
by  the  defendant  for  shoveling  was  proved, 
and  also  that  the  sum  paid  for  shoveling  was  paid 
to  the  shovelers*  union,  the  defendant  only  re- 
ceiving 1  hereout,  from  the  union,the  rent  agreed 
for  the  use  of  the  steam-shovel .  There  are  two 
answers  to  t  his  proposition :  The  words  *  'actual 
cost,"  used  in  the  statute,  were  manifestly  in- 
tended to  exclude  any  charge  by  the  elevator  be- 
yond the  sum  specified  for  the  use  of  its  machin- 
ery in  shoveling  and  the  ordinary  expenses  of 
operating  it,  and  to  confine  the  charee  to  the 
actual  cost  of  the  outside  labor  required  for  trim- 
ming and  bringing  the  grain  to  the  leg  of  the 
elevator.  The  purpose  of  the  Act  could  be 
easily  evaded  and  defeated  if  the  elevator  own- 
ers, were  permitted  to  separate  the  services  and 
charge  for  the  use  of  the  steam-shovel  any  pum 
which  might  beagreed  upon  bef  w*»f»n  ibeirw^lvps 
and  the  shovelers'  union,  and  thereby,  under 
color  of  charging  for  the  ute  ol  iLc  6Uruu«-t»ii%«  %  ^ . , 
exact  of  the  carrier  a  sum  for  elevating  beyond 
the  rate  fixed  by  the  Act. 

There  is  a  second  answer  to  the  proposition. 
It  was  undisputed  that  the  defendant  exacted 
a  greater  charge  for  elevating  than  the  sum  al- 
lowed by  the  Act  This  was  proven  by  testi- 
mony on  the  part  both  of  tlie  prooocatioo  and 
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the  defendant.  The  verdict  of  ^ilty  was  fol- 
lowed hy  the  infliction  of  the  lowest  penalty 
for  a  single  offense.  The  verdict  and  senteoce 
were  justified  without  considering  whether  an 
offense  was  made  out  under  the  second  allega- 
tion in  the  indictment.  No  question  as  to  the 
form  of  t he  indictment  was  made.  The  Joinder 
of  several  distinct  misdemeanors  in  the  same 
indictment  is  not  a  cause  for  the  reversal  of  a 
judgment  where  there  is  a  general  verdict,  and 
the  sentence  is  single  and  is  appropriate  to 
either  of  the  counts  upon  which  the  conviction 
was  had.    PcUrUky  v.  People,  78  N.  T.  66. 

Even  if  the  alleged  overcharge  for  shoveling 
was  not  made  out,  the  verdict  and  sentence  are 
supported  hy  the  findings  of  the  jury  on  the 
other  hranch  of  the  case,  and  the  refusal  of  the 
judge  to  withdraw  from  the  jury  the  consid- 
eranon  of  the  question  whether  there  was  an 
overcharge  for  shoveling  could  not  prejudice 
the  defendant. 

Passing,  therefore,  this  point,  we  come  to  the 
main  question,  and  that  is  whether  legislative 
power,  under  the  State  Constitution,  exists  in 
the  Legislature  to  prescrihe  a  maximum  charge 
for  elevating  grain  hy  stationary  elevators, 
owned  by  individuals  or  corporations,  who  have 
appropriated  their  property  to  this  use  and  are 
engaged  in  this  business. 

The  ascertainment  of  the  exact  boundaries  of 
legislative  power  under  the  rigid  constitutional 
systems  of  the  American  States  is  in  manv 
cases  attended  with  great  perplexitv  and  ditf- 
culty. '  The  people  have  set  into  the  framework 
of  the  Constitution  a  variety  of  restrictions  upon 
legislative  power,  and  chief  among  them  is 
that  which  ordains  that  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without  due 
Srocess  of  law.  There  is  but  little  difficulty  in 
etermining  the  validity  of  the  statute  under 
this  constitutional  principle  in  cases  where  the 
statute  assumes  to  devest  the  owner  of  property 
of  his  title  and  possession,  or  to  actually  deprive 
him  of  his  personal  liberty.  The  State  may 
lawfully  take  the  property  or  life  of  the  citizen 
without  infringement  of  the  constitutional 
guaranty. 

The  cases  where  the  right  of  property  is  set 
aside  by  positive  laws  are  various.  Distress, 
executions,  forfeitures,  taxes,  are  of  this  descrip- 
tion, "wherein,"  said  Lord  Camden,  in  Entick 
V.  Carrington,  19  How.  St.  Tr.  1066,  **  every 
man,  by  common  consent,  gives  up  that  right 
for  the  sake  of  justice  and  the  common  good." 

The  State  may  directly  take  private  property 
for  public  use  on  the  condition  of  making  com- 
pensation, and  the  cases  where  it  may  be  taken 
in  satisfaction  of  public  and  private  obligations, 
or  for  the  support  of  government,  or  as  a  re- 
turn for  governmental  protection,  are  deter- 
mined by  general  rules  well  uudeilstood  and 
easily  applied. 

The  difficulty  in  the  application  of  the  con- 
stitutional principle  arises  in  the  main  in  respect 
to  that  class  of  legislation,  not  infrequent, 
which,  while  it  does  not  in  a  strict  sense  de- 

Srive  an  individual  of  his  property  or  liberty, 
oes,  nevertheless,  in  many  cases,  by  the  im- 
po^tion  of  burdens  and  restrictions  upon  the 
use  and  enjoyment  of  propertv,  and  by  re- 
straints put  upon  personal  conduct,  seriously 
impair  the  value  of  propertv  and  abridge  free- 
dom of  action.    The  validity  of  legislation  of 
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ihis  kind,  to  some  extent,  and  within  certain 
limits,  IB  questioned  by  none.  But  such  leg 
islation  may  overpass  the  boundaries  of 
legislative  power  ana  violate  the  constitutional 
guaranty,  lor  it  is  now  an  established  princi- 
ple that  this  guarantv  protects  property  and 
liberty,  not  merelv  from  confiscation  or  de- 
struction by  legislative  edicts,  but  also  from 
any  essential  impairment  or  abridgement  not 
justified  by  the  principles  of  free  government. 
This  court  has  recently,  in  several  notable  in- 
stances, vindicated  the  rights  of  individuals 
against  unjust  and  arbitrary  legislation,  re- 
training freedom  of  action,  or  imposing  con- 
ditions upon  private  business  not  warranted  by 
the  Constitution.  BeJacob8,96  N.T.  98;  People 
V.  Marx,  99  N.  Y.  877,  8  N.  Y.  Cr.  Rep.  800; 
P^ple  V.  GUUon,  109  N.  Y.  899,  12  Cent  Bep. 
616. 

But  the  verv  existence  of  government  presup- 
poses the  right  of  the  sovereign  power  to  pre- 
scribe regulations  demanded  by  the  general 
welfare  for  the  common  protecti<  )n  of  all.  This 
principle  inheres  in  the  very  nature  of  the  social 
compact.  The  protection  of  private  property 
is  one  of  the  main  purposes  of  government; 
but  no  one  holds  his  property  bv  such  an  abso- 
lute tenure  as  to  be  freed  from  the  power  of  the 
Legislature  to  iknpose  restraints  and  burdens 
reqiured  by  the  public  good,  or  proper  and 
necessarv  to  secure  the  equal  rights  of  all.  This 
power  of  government,  the  power,  as  expressed 
b7  Taney,  Ch.  J,  {Lieense  Oases^  46  U.  B.  5 
How.  68i,  12  L.  ed.  266),  *'  inherent  in  every 
severeignty,  the  power  to  govern  men  and 
things,"  is  not,  however,  an  uncontrollable  or 
despotic  authority, ,  subject  to  no  limitation, 
exercisable  with  or  without  reason  in  the  dis- 
cretion or  at  the  whim  or  caprice  of  the  legis- 
lative body.  But  within  its  legitimate  domain 
the  power  is  original,  absolute  and  indefeasible. 
It  vested  in  the  legislative  department  of  the 
government  at  its  creation,  without  affirmative 
grant  or  definition,  as  an  essential  political 
power  and  attribute  of  government,  and  per- 
sonal rights  and  rights  of  property  are  subor- 
dinate to  this  supreme  power,  acting  within  its- 
appropriate  sphere.  It  may  be  exercised  so  aft 
to  impair  the  value  of  property,  or  limit  or  re- 
strict the  uses  of  property;  yet  in  this  there  is 
no  infringement  of  the  constitutional  guaranty, 
because  that  guaranty  is  not  to  be  construed  as 
liberating  persons  or  property  from  the  just 
control  of  the  laws.  It  is  designed  for  the 
protection  of  personal  and  private  rights  against 
encroachments  by  the  legislative  body  not  sanc- 
tioned by  the  principles  of  civil  liberty  as  held 
and  understood  when  the  Constitution  was 
adopted.  The  boundary  of  legislative  power 
in  the  enactment  of  laws  in  the  assumed  exer- 
cise of  this  power  of  sovereigntv,  which  injuri- 
ously affects  persons  or  property,  is  indistinct, 
and  no  rule  of  definition  can  be  formulated 
under  which,  in  all  cases,  it  can  be  readily  de- 
termined whether  a  statute  does  or  does  not 
transgress  the  fundamental  law. 

The  power  of  the  British  Parliament  Is  not 
the  test  of  legislative  power  under  the  written 
Constitution  of  the  American  States.  But  the 
great  landmarks  of  civil  liberty  embodied  In 
our  State  Constitutions  were  established  by  oar 
English  ancestors,  and  upon  questions  such  as 
the  one  now  before  us  we  may  study  with  prafll 
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the  principles  and  practice  of  the  law  io  Eng- 
laD(£  ^  hen  a  statute  is  cballeoged  as  over- 
stepping the  boundaries  of  legislative  power, 
the  object  sought  to  be  attained  by  the  Legis- 
lature, the  nature  and  functions  of  flcoyernment, 
the  principles  of  the  common  law,  the  practice 
of  legislation,  and  legal  adjudications  are  perti- 
nent and  important  considerations  and  elements 
in  the  determination  of  the  controversy.  The 
Act  now  in  question  regulates  the  price  of  ele- 
vating grain,  and  the  regulation  affects  the  com- 
pensation which  may  be  lawfully  demanded 
for  labor  and  personal  services,  as  well  as  for 
the  use  of  property.  It  Axes  a  maximum  charge 
for  labor  and  the  use  of  property  when  com- 
bined, as  they  of  necessity  are,  in  the  business 
of  elevating  grain.  The  operation  of  the  stat- 
ute is  by  its  terms  limited  to  the  business  car- 
ried on  in  cities  and  towns  having  a  population 
of  not  less  than  180,000,  practically  to  the  Cities 
of  Buffalo,  New  York  and  Brooklyn.  The 
circumstances,  also,  substantially  restrict  the 
obligation  of  Uie  Act  to  grain  brought  to  Buf- 
falo from  the  upper  lakes  and  water,  and  there, 
by  means  of  devators,  transhipped  into  canal 
boats  and  transported  through  the  Erie  Canal 
and  the  Hudson  River  to  the  Harbor  of  New- 
York,  and  there  discharged  by  elevators  into 
warehouses  or  ocean  vessels. 

The  business  of  transporting  grain  by  the 
lakes,  and  thence  by  the  Erie  Canal  to  New 
York,  is  one  of  great  magnitude.  The  case 
shows  that  120,000,000  of  bushels  of  grain  an- 
nually come  to  Buffalo  from  the  west.  The 
business  of  elevating  nain  at  that  point  is  main- 
ly connected  with  lake  and  canal  transporta- 
tion. 

It  is  shown  by  official  records  that  the  receipts 
of  grain  at  New  York  in  the  year  1887,  bv  way 
of  the  Erie  Canal  and  Hudson  River,  during 
the  season  of  canal  navigation,  exceeded 
46,000,000  bushels,  an  amount  veiy  largely  in 
excess  of  the  amount  received  during  the 
same  period  by  rail  and  by  river  and  coastwise 
vessels.  The  elevation  of  this  grain  from  lake 
vessels  to  canal  boats  takes  place  at  Buffalo, 
where  the  case  shows  there  are  thirty  or  forty 
elevators,  stationary  and  floating.  How  many 
of  these  elevators  are  actuallv  employed  in  the 
business  does  not  appear.  The  record  is  silent 
-as  to  many  facts  which  might  tend  to  explain 
the  relation  of  this  business  as  actually  con- 
ducted to  the  public  interests.  It  is  asserted 
that  a  combination  exists,  and  has  for  seversl 
years  existed,  between  the  elevator  owners,  to 
maintain  excessive  charges  bv  fixing  a  uniform 
tariff  and  pooling  the  earnings,  and  dividing 
them  ratably  among  all  the  elevator  owners, 
■although  but  a  part  of  the  elevators  are  actual- 
ly operated.  (See  report  of  the  Committee  on 
foreign  Commerce  of  the  Chamber  of  Com- 
merce of  New  York,  made  in  April,  1885.) 

There  is  no  evidence  in  the  record  as  to  the 
location  in  the  Port  of  Buffalo  suitable  and 
available  for  stationary  elevators.  It  is  evident 
that  they  must  be  placed  where  they  can  be 
reached'  by  both  lake  vessels  and  canal  boats, 
and  it  may  reasonably  be  assumed  that  but  a 
limited  area  (not  devoted  to  other  purposes  of 
commerce)  is  available  for  the  erection  of  sta- 
tionary elevators. 

The  case  of  Munn  v.  Itttnoii,  04  U.  8.  118 
[24  L.  ed.  77],  is  a  direct  authority  upon  the 
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question  now  before  us.  That  case  was  brough t 
to  the  United  States  Supreme  Court  on  a  writ 
of  error,  to  review  a  judirment  of  the  Supreme 
Court  of  the  State  of  Illinois,  which  affirmed 
the  constitutionality  of  a  statute  of  that  State 
fixing  a  maximum  charge  for  the  elevation  and 
storage  of  grain  in  warehouses  in  that  State. 
The  Act  was  challenged  as  a  violation  of  the 
constitutional  guarantv  in  the  Constitution  of 
Illinois,  protecting  life,  liberty  and  property, 
in  substantiallv  the  same  language  as  in  the 
Constitution  of  this  State.  The  8u  preme  Court 
of  the  United  States  affirmed  the  judgment  of 
the  state  court  on  the  ground  that  the  legisla- 
tion in  question  was  a lawf  ul  exercise  of  legis- 
lative power,  and  did  not  infringe  the  clause 
in  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  "Nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law." 

The  legislation  in  question  in  Munn  y.  lUi* 
noU  was  similar  to,  and  is  not  distinguishable 
in  pijnciple  from,  the  Act,  chapter  581  of  the 
Laws  of  1888,  now  under  review.  The  ques- 
tion in  that  case  was  raised  by  an  individual 
owning  an  elevator  and  warehouse  in  Chicago, 
which  had  been  erected  for,  and  in  connection 
with  which  he  had  carried  on,  the  business  of 
elevating  and  storing  grains  for  many  years 
prior  to  the  passage  of  the  Act  in  question,  and 
prior  also  to  the  adoption  of  the  amendment  of 
the  Constitution  of  Illinois  in  1870,  declaring 
all  elevators  and  warehouses  where  grain  or 
other  property  is  stored  for  a  compensation  to 
be  public  warehouses.  The  case  of  Munn  v. 
Iliinois  has  been  referred  to  by  the  court  in 
several  cases:  People  v.  Boston  A  A,  R,  Co.  70 
N.  Y.  6e9;  Bertfiolf  v.  (yUeiUtf,  74  N.  Y.  500; 
Buffalo  East  Side  R.  Oo.  v.  Buffalo  Street  B, 
Co,  111  N.Y.  Id2i  People  y.  King,  110N.Y.418. 

In  People  v.  Boston  db  A.  B,  Co,,  which  re- 
lated to  the  power  of  the  Legislature  to  compel 
the  defendant  to  build  a  bridge  at  a  point  where 
the  railroad  of  .the  defendant  crossed  a  high- 
way, the  court,  by  Earl,  J,,  said:  "  The  whole 
subject  of  the  legislative  power  over  railroads, 
and  even  private  persons,  holding  and  using 
their  property  for  public  purposes,  has  been  so 
fully  discussed  recently  in  the  Supreme  Court 
of  the  United  States,  in  the  Qranger  Cases  and 
in  the  Chicago  Elevator  Case,  as  to  make  fur- 
ther discussion  unnecessary  here.  Such  legis- 
lation violates  no  contract,  takes  away  no  prop- 
erty and  interferes  with  no  vested  right. 

In  Bertholfy.  O'Reilly,  Munn  v.  Illinois  wsa 
cited  as  illustrating  the  scope  of  the  police  pow- 
er in  legislation. 

In  Buffalo  East  Side  R  Oo.  y.  Buffalo  Streei 
B,  Co.,  which  involved  the  question  of  the  right 
of  the  Legislature  to  regulate  and  reduce  the 
fare  on  street  railways  in  the  City  of  Buffalo, 
which  it  was  claimed  affected  a  contract  entered 
into  between  two  of  the  companies  prior  to  the 
passage  of  the  Act,  this  court  affirmed  the  va- 
lidity of  the  law,  and  Ruger,  (7/i.  J.,  in  pro- 
nouncing the  opinion  of  the  court,  quoted  the 
language  of  Waite,  Oh.  J.,  in  the  Jfunn  Oate, 
and  also  the  language  of  Bradley, «/.,  in  the 
Sinkina  Fund  Cases,  09  U.  S.  747  [35  L.  ed. 
511],  declaring  the  principle  decided  in  tto 
Munn  Case,  and  these  quotations  were  quite 
irrelevant  unless  the  doctrine  stated  therein 
intended  to  be  approved. 
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lo  People  T.  King  the  doctrine  of  the 
Munn  Case  was  applied  by  this  court  to  up- 
hold the  validity  of  a  statute  which  prohibited 
the  exclusion  of  any  citizen  from  theatres  or 
other  places  of  amusement,  by  reason  of  race, 
color  or  previous  condition  of  servitude,  and  a 
conviction  in  that  case  was  sustained  where 
the  defendant,  the  proprietor  of  a  skating- 
rink,  erected  on  his  own  property,  opened  it 
to  the  public,  but  excluded  therefrom,  on  the 
occasion  of  a  public  entertainment,  on  the 
ground  of  race  and  color,  a  colored  person 
who  sought  admission.  The  court  is  not  con- 
cluded by  these  cases,  or  any  of  them,  from 
re-examining  the  principle  on  which  the  de- 
cision in  Munn  v.  Illinois  proceeded;  but  we 
cannot  overrule  and  disregard  that  case  with- 
out, as  I  think,  subverting  the  principle  of  our 
decision  in  the  King  Case,  ana  certainly  not 
without  disregarding  many  deliberate  expres- 
sions of  this  court  in  approval  of  the  principle 
of  that  decision. 

It  is  an  interesting  question  as  to  what  con- 
sideration should  be  given  by  a  state  court  to  a 
decision  of  the  Supreme  Court  of  the  United 
States  upon  a  question  of  constitutional  law, 
rendered  in  the  exercise  of  its  jurisdiction, 
where  the  point  in  judgment  relates  to  the  va- 
lidity of  a  state  statute,  which  is  challenged  on 
the  ground  that  it  deprives  a  party  of  life,  lib- 
erty and  property  without  due  process  of  law, 
and  the  decision  affirms  the  constitutionality  of 
the  statute.  The  lurisdiction  of  the  Supreme 
Court  of  the  United  States  to  review  the  decision 
of  a  state  court,  sustaining  a  state  statute  which 
is  alleced  to  be  a  violation  of  this  constitutional 
principle,  originated  with  the  adoption  of  the 
Fourteenth  Amendment  of  the  Constitution  of 
the  United  States,  which  for  the  first  time  in- 
troduced into  the  Federal  Constitution  the  pro- 
hibition, '*Nor  shall  any  State  deprive  any  per- 
son of  life,  liberty  or  property,  without  due 
process  of  law."  This  was  a  new  limitation  in 
the  Federal  Constitution  on  the  state  govern- 
ments. 

Prior  to  the  adoption .  of  the  Fourteenth 
Amendment,  personal  rights  and  rights  of  prop- 
erty were,  as  a  rule,  exclusively  matters  of  state 
cognizance,  and  the  state  courts  were  the  ulti- 
mate tribunals  for  the  determination  of  ques- 
tions arising  under  the  constitutional  guaranty 
of  life,  liberty  and  property,  which  was  to  be 
found  only  in  the  State  Constitutions.  Their 
decisions  were  not  subject  to  review  in  the 
courts  of  the  United  States.  Slaughter-House 
Cases,  83  U.  8.  16  Wall.  86  [21  L.  ed.  394]. 

There  were  exceptions  CTowing  out  of  article 
1,  g  10  of  the  Federal  Constitution  that  "no 
State  should  pass  any  bill  of  attainder,  ex  post 
facto  law,  or  law  impairing  the  obligation  of 
contracts,**  not  material  here. 

Since  the  Fourteenth  Amendment  the  ques- 
tion whether  a  state  statute  infringes  the  con- 
stitutional guaranty  protecting  life,  liberty  and 
property,  where  it  anses  in  the  state  court,  in- 
volves therconsideration  of  both  the  Federal  and 
State  Constitutions,  although  the  ground  of 
construction  and  decision  would  be  identical 
under  either  instrument.  But  whether  the  de- 
cision of  the  state  court  presents  a  federal  ques- 
tion, reviewable  on  appeal  to  the  Supreme  Court 
of  the  United  States,  depends  on  the  nature  of 
the  decision  of  the  state  court;  that  is  to  say, 
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whether  it  affirmed  the  validity  of  the  statute 
or  held  it  to  be  unconstitutional  and  void.  If 
the  state  court  decides  that  the  statute  does  vio- 
late the  constitutional  guaranty,  its  decision  i» 
now,  as  before  the  Fourteenth  Amendment, 
final  and  conclusive,  and  no  appeal  can  be  tak* 
en  to  the  federal  court,  as  in  that  case  no  right,, 
under  the  Constitution  and  laws  of  Uie  United 
States,  has  been  denied.  If,  on  the  other  hand, 
the  state  court  sustains  the  statute  and  denies 
the  right  asserted,  the  federal  jurisdiction  at- 
taches, and  an  appeal  may  be  taken  to  the 
United  States  Supreme  Court. 

It  cannot  be  maintained,  we  think,  that  a  de- 
cision of  the  federal  court  sustaining  a  state 
statute  is  res  acfjtidieata  and  binding  upon  a 
state  court,when  the  same  question  subsequent- 
ly arises  thereunder  a  similar  statute.  It  would 
still  be  the  duty  of  the  state  court  to  examine 
the  question  and  decide  it  according  to  its  in- 
terpretation of  the  constitutional  guaranty.  But 
the  respect  due  to  the  decision  of  that  high 
tribunal,  the  fact  that  to  it  has  been  committ^, 
bv  the  consent  of  the  States,  the  ultimate  vin- 
dication of  liberty  and  propertv  against  arbi- 
trary and  unconstitutional  legislation,  and  the 
fitness  of  things,  emphasize  and  enforce,  in  the 
particular  case,  the  settled  rule  that  onlv  when 
required  by  the  most  cogent  reasons,nor, indeed, 
unless  compelled  by  unanswerable  grounds,  will 
a  court  declare  a  statute  to  be  unconstitu- 
tional. 

''On  more  than  one  occasion,"  said  OhiefJue- 
tiee  Marshall,  in  Dartmouth  College  v.  Wood- 
ward,  17  U.  S..  4  Wheat.  625  [4  L.  ed.  629], 
''this  court  has  expressed  the  cautious  circum- 
spection with  which  it  approaches  the  consider- 
ation  of  such  questions,  and  has  declared  that 
in  no  doubtful  case  would  it  pronounce  a  legis- 
lative Act  to  be  contrary  to  the  Constitution. 

The  power  of  the  Legislature  to  regulate  the 
charge  for  elevating  grain,  where  the  business 
is  carried  on  by  individuals  upon  their  own 
premises,  depends  upon  the  question  whether 
the  regulation  falls  within  the  scope  of  what  is- 
called  the  police  power,  which  is  but  another 
name  for  that  autho^tv  which  resides  in  every 
sovereignty  to  i)ass  all  laws  for  the  internal 
regulation  and  government  of  the  State  neces- 
sary for  the  public  welfare.  The  existence  of 
this  power  is  universally  recognized.  All  prop- 
erty, all  business,  every  private  interest  mny  be 
affected  bj  it  and  be  brought  within  its  influence. 
Under  this  power  the  Legislature  regulates  the 
uses  of  property,  prescribes  rules  of  personal 
conduct,  and  in  numberless  ways,  through  ita 
pervading  and  ever-present  authority,supervisea 
and  controls  the  affairs  of  men  in  their  relations 
to  each  other  and  to  the  communitv  at  large* 
to  secure  the  mutual  and  equal  rights  of  fil» 
and  promote  the  interests  of  society.  It  has 
limitations;  it  cannot  be  arbitrarilv  exercised 
so  as  to  deprive  the  citizen  of  his  liberty  and 
property.  But  a  statute  does  not  work  such  a 
deprivation  in  the  constitutional  sense  simply 
because  it  imposes  burdens  or  abridges  freedom 
of  action,  or  regulates  occupations,  or  subjects 
individuals  or  property  to  restraints  in  matters 
indifferent,  except  as  they  affect  public  inter- 
ests or  the  rights  of  others.  Legislation  under 
the  police  power  infringes  the  constitutional 
guaranty  only  when  it  is  extended  to  subjects 
not  within  its  scoi^e  and  purview,  as  that  pow- 
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«r  was  defined  and  understood  when  the  Con- 
stitution was  adopted. 

The  generality  of  the  tenns  employed  by  j[a- 
rists  and  publicists  in  defining  this  power,  while 
they  show  its  breadth  and  the  uniyersaiity  of 
its  presence,  nevertheless  leave  its  boundaries 
and  limitations  indefinite,  and  impose  upon  the 
court  the  necessity  and  duty,  as  each  case  is 
presented,  to  determine  whether  the  particular 
statute  falls  within  or  outside  of  its  appropriate 
limits. 

"It  is  much  easier,"  said  Chief  Justice  Shaw, 
in  Cam,  y.  Alger,  7  Cush.  58,  "to  perceive  ana 
realize  the  existence  of  this  power,  than  to  mark 
its  boundaries,  or  to  prescnbe  limits  to  its  exer- 
cise." 

In  determining  whether  the  Legislature  can 
lawfully  regulate  and  fix  the  charge  for  elevat- 
ing grain  by  private  elevators,  it  must  be  con- 
ceaed  that  the  uses  to  which  a  man  may  devote 
his  property,  the  price  which  he  may  charge 
for  such  use,  how  muchrhe  shall  demand  or  re- 
ceive for  his  labor,  and  the  methods  of  conduct- 
ing his  business,  are,  as  a  general  rule,  not  the 
subject  of  legislative  regulation.  These  are  a 
part  of  our  liberty  of  which,  under  the  consti- 
tutional guaranty,  we  cannot  be  deprived.  We 
have  no  hesitation  in  declaring  that  unless  there 
are  special  conditions  and  circumstances  which 
bring  the  business  of  elevating  grain  within 
principles  which,  by  the  common  law  and  the 
practice  of  free  governments,  justify  legislative 
control  and  regulation  in  the  particular  case, 
the  Statute  of  1888  cannot  be  sustained.  That 
no  general  power  resides  in  the  Legislature  to 
regulate  private  business,  prescribe  the  condi- 
tions under  which  it  shall  be  conducted,  tz  the 
price  of  commodities  of  services,  or  interfere 
with  freedom  of  contract,  we  cannot  doubt. 
The  merchant  and  manufacturer,  the  artisan 
nnd  laborer,  under  our  system  of  government, 
are  left  to  pursue  and  provide  for  their  own  in- 
terests in  their  own  waj,  untrammeled  by  bur- 
densome and  restrictive  regulations  which, 
however  common  in  rude  and  irregular  times, 
are  incon^stent  with  constitutional  liberty. 
The  justification  of  the  Statute  of  Illinois  regu- 
lating the  charge  for  elevating  and  storing 
^rain  in  the  elevators  of  that  State  was  placed 
in  the  Munn  Case  upon  that  principle  of  the 
common  law  stated  by  Lord  Hale  in  his  treatise 
Be  Portibus  Maris  (1  Harg.  "Law  Tracts,  78). 
that  when  private  property  is  **  affected  by  a 

{>ublic  interest  it  ceases  to  oe  Juris  privati  on- 
y." 

The  principle  of  the  decision  is  stated  with 
^at  perspicuity  by  Bradley,  J,,  in  his  opinion 
in  the  Sinking  Fund  Cases,  supra.  He  says: 
"The  inquiry  there  was  as  to  the  extent  of  tbe 
police  power  where  the  public  interest  is  af- 
fected; and  we  held  that  where  an  employment 
becomes  a  matter  of  such  public  interest  and 
importance  as  to  create  a  common  charge  or 
burden  upon  the  citizen;  in  other  words,  when 
it  becomes  a  practical  monopoly,  to  which  the 
citizen  is  compelled  to  resort,  and  by  means  of 
which  a  tribute  can  be  exacted  from  the  com- 
munity, it  is  subject  to  regulation  by  the  legis- 
lative power." 

The  elevators  in  Chicago  had  no  legal  monop- 
oly in  the  business  of  elevating  grain.  The 
business  was  open  to  all  comers,  but  the  loca- 
tion of  the  elevators,  their  connection  with  Uie 
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railroads,  on  which  most  of  the  grain  from  the 
grain-producinff  States  and  Territories  of  the 
West  and  Northwest  was  brouf^ht  to  Chicago, 
the  necessity  of  using  them  m  the  transfer, 
storing  and  transhipment  of  grain,  created,  as 
was  held  by  the  court,  a  virtual  and  practical 
monopoly  whicb  affected  the  business  of  the 
property  with  a  public  interest  and  subjected 
them  to  regulation  by  law.  The  application 
of  the  langua^  of  Lord  Hale,  and  of  the  prin- 
ciple that  private  property  may,  by  its  uses, 
cease  to  be  juris  privati  strictly,  and  becomes 
affected  by  a  public  interest,  to  the  business  of 
elevating  grain  in  Chicago,  was  com  batted  and 
denied  by  Field,  «/l,  in  ms  very  able  and  forci- 
ble dissenting  opinion.  "  It  is,"  he  declared, 
**only  where  some  privilege  in  the  bestowment 
of  the  government  is  enjoined  in  connection 
with  (privkte)  property,  that  it  is  affected  by  a 
public  interest  in  any  proper  sense  of  the  terms. 
It  is  the  public  privilege  connected  with  the 
use  of  the  property  which  creates  the  public 
interest  in  it." 

There  can  ^  no  doubt  that  where  the  goT- 
ernment  confers  a  special  privilege  upOn  a  cit- 
izen not  of  common  right,  it  may  annex  sach 
conditions  upon  its  enjoyment  as  it  sees  fit 
Nor  can  there  be  any  question  that  where  an 
individual  has  a  legal  monopoly  to  use  his 
property  for  a  public  purpose,  and  the  public 
have  an  interest  in  the  use,  he  is  subject  to  an 
obligation  cast  upon  him  by  the  common  law 
to  demand  only  a  reasonable  compensation  for 
the  use. 

This  is  stated  with  great  clearness  by  Lord 
EUenborough  in  AllnuU  v.  Inglis,  12  East,  S27. 
"There  is,"  he  said,  "no  doubt  tjiat  the  general 
principle  is  favored,  both  in  law  and  Justice, 
that  every  man  may  tiL  what  price  he  pleases 
upon  his  ovm  property  or  the  use  of  it;  but  if, 
for  a  particular  purpose,  the  public  have  a  right 
to  resort  to  his  premises  and  make  use  of  them, 
and  he  have  a  monopoly  in  them  for  that  pur- 
pose, if  he  will  take  the  benefit  of  that  monop- 
oly, he  must,  as  an  equivalent,  perform  the 
duty  attached  to  it  on  reasonable  terms." 

But  the  question  is  whether  the  power  of  the 
Legislature  to  regulate  charges  for  the  use  of 
property  and  the  rendition  of  services  connected 
with  it  depends  in  every  case  upon  the  circum- 
stance that  the  owner  of  the  property  has  a 
legal  monopoly  or  privilege  to  use  tne  property 
for  the  particular  purpose,  or  has  some  special 
protection  from  the  government,  or  some  pe- 
culiar benefit  in  the  prosecution  of  his  business. 
Lord  Hale  in  the  treatises  "De  Portibus  MarUT 
and  "Dtf  Jure  Maris,'*  so  largely  quoted  from 
in  the  opinions  in  the  Munn  Xkue,  used  the  lan- 
guage that  when  private  property  is  "affected 
with  a  public  interest,  it  ceases  to  hQ  juris  pri- 
vati only,"  in  assigning  the  reason  why  ferries 
and  public  wharves  should  be  under  public 
regulation  and  only  reasonable  tolls  charged. 
The  right  to  establish  a  fenr  was  a  franchise, 
and  no  man  could  set  up  a  ferry,  although  he 
owned  the  soil  and  landine-places  on  both  sides 
of  the  stream,  without  a  cnarter  from  the  King 
or  a  prescription  time  out  of  mind.  The  fran- 
chise to  establish  ferries  was  a  royal  preroga- 
tive, and  the  grant  of  the  King  was  necessaiy 
to  authorize  a  subject  to  establuh  a  public  ter- 
ry,  even  on  his  own  premises.  When  we  fecnr 
to  the  origin  and  purpose -of  this  prerogative, 
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It  'vill  be  seen  that  it  was  vested  in  the  Kios^  as 
a  means  by  which  a  business,  in  which  the 
whole  community  were  interested,  could  be 
regulated.  In  other  words,  it  was  simply  one 
mode  of  exercising  a  prerogative  of  govern- 
ment, that  is  to  say,  through  the  sovereign  in- 
stead of  through  Parliament,  in  a  matter  of 
public  concern.  This  and  similar  prerogatives 
were  vested  in  the  King  for  public  purposes, 
and  not  for  hU  private  advantage  or  emolu- 
ment. 

Lord  Kenyon,  in  B/orhe  v.  DayreU,  4  T.  R. 
410,  said:  "The  prerogatives  of  the  Crown  are 
not  given  for  the  pprsonal  advantage  of  the 
King,  but  they  ate  allowed  to  exist  because 
they  are  beneficial  to  the  subject;"  and  it  is  said 
in  Chilly  on  Prerogatives,  p.  4:  "The  splendor, 
rights  and  power  of  the  Crown  were  attached 
to  it  for  the  benefit  of  the  people,  and  not  for 
the  private  gratification  of  the  subject."  And 
Lord  Hale,  in  one  of  the  passages  referred  to, 
In  stating  the  reason  why  a  man  mav  not  set 
up  a  fi  rry  without  a  charter  from  the  King, 
says:  "Because  it  doth  in  con«eqiience  tend  to 
a  common  chirge  and  is  become  a  thini^of  pub- 
lic interest  and  use,  and  every  man  for  his  pas- 
sable pays  a  toll  which  is  a  common  charge,  and 
every,  ferry  ought  to  be  under  a  public  regula- 
tion." 

The  right  to  take  tolls  for  wharfage  in  a  pub- 
lic port  was  also  a  franchise,  and  t^ls,  as  Lord 
Hale  says,  could  not  be  taken  without  lawful 
title  by  charter  or  prescription.  De  Portibm 
Maria,  71, 

But  the  King,  if  he  maintained  a  public 
wharf,  was  under  the  same  obligation  as  a  sub- 
ject to  exact  only  reasonable  tolls;  nor  could 
the  King  authorize  unreasonable  tolls  to  be 
taken  by  a  subject.  The  language  of  Lord 
Hale  is  explicit  upon  both  these  points:  "If  the 
King  or  subject  have  a  public  wharf  into  which 
all  persons  that  come  to  that  port  must  come 
to  unload  their  goods,  as  for  the  purpose,  be^ 
cause  they  are  the  wharves  only  licensed  by  the 
Qfueen,  according  to  the  Statute  of  1  Elizabeth, 
chap.  2,  or  l)ecause  there  is  no  other  wharf  in 
that  port,  as  it  may  fall  out  when  a  port  is  new- 
ly erected;  in  that  case  there  cannot  be  taken 
arbitrary  and  excessive  duties  for  cranage, 
wharfage,  passage,  etc.  Neither  can  they  be 
enhanced  to  an  immoderate  degree,  but  the 
duties  must  be  reasonable  and  moderate,  though 
settled  by  the  Kind's  license  or  charter." 

The  contention  that  the  right  to  regulate  the 
charges  of  ferrymen  or  wbartingers  was  found- 
ed on  the  fact  that  tolls  could  not  be  taicen 
without  the  King's  license,  does  not  seem  to  us 
to  be  sound.    It  rested  on  the  broader  basis  of 

Eublic  interest,  and  the  license  was  the  method 
y  which  persons  exercising  these  functions 
were  subjected  to  governmental  supervision. 
The  King,  in  whom  the  franchise  of  wharfa^ 
was  vestea  as  a  royal  prerogative,  was  himself, 
as  has  been  shown,  subject  to  the  same  rule  as 
the  subject,  and  could  only  exact  reasonable 
wharfage,  nor  could  he  by  express  license  au- 
thorize the  taking  of  more. 

The  lani^age  of  Lord  Hale,  that  private 
property  may  be  affected  by  a  public  interest, 
cannot  justly,  we  think,  be  restricted  as  mean- 
ing only  property  clothed  with  a  public  char- 
acter by  special  grant  or  charter  of  the  sover- 
eign. 
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The  control  which  by  common  law  and  bv 
statute  is  exercised  over  common  carriers,  ui 
conclusive  upon  the  point  that  the  right  of  the 
liOgislature  to  regulate  the  charges  for  services 
in  connection  wiUi  the  use  of  property  does  not 
in  every  case  depend  upon  the  question  of  legal 
monopoly. 

From  the  earliest  period  of  the  common  law 
it  has  been  held  that  common  carriers  were 
bound  to  carry  for  a  reasonable  compensation. 
They  were  not  at  liberty  to  chirge  whatever 
sum  they  pleased,  and  even  where  the  price  ot 
carria^  was  fixed  by  the  contract  or  conven- 
tion of  the  I  parties,  the  contract  was  not  enforce- 
able beyond  the  point  of  reasonable  compensa- 
tion. From  time  to  time  statiitp.<)  have  been 
enacted  in  England  and  in  this  country,  fixing 
the  sum  which  should  be  charged  by  carriers  for 
the  transportation  of  passensrers  and  property, 
and  the  validity  of  sudi  legislation  has  not  been 
(][^uestioned.  •  But  the  business  of  common  ear- 
ners until  recent  times  was  conducted  almost 
exclusively  by  individuals  for  private  emolu- 
ment, and  was  open  to  evervone  who  chose  to 
engage  in  it  The  State  conferred  no  franchise , 
ana  extended  to  common  carriers  no  benefit  or 
protection,  except  that  general  protection  which 
the  law  affords  to  all  persons  and  property 
within  its  jurisdiction.  The  extraordinary  ob- 
ligations imposed  upon  carriers  and  the  subjec- 
tion of  the  business  to  public  regulation  were 
based  on  the  character  of  the  business,  or,  in 
the  language  of  Sir  William  Jones,  upon  the 
consideration  "that  the  calling  is  a  public  em- 
ployment."   Jones,  Bailm.  Appendix. 

tt  is  only  a  public  employment  in  the  sense 
of  the  language  of  Lord  Hale,  that  it  was  "af- 
fected with  a  public  interest;"  and  the  imposi- 
tion of  the  character  of  a  public  busine:^  upoa 
the  business  of  a  common  carrier  was  made  be- 
cause public  policy  was  deemed  to  require  that 
it  shoiild  be  under  public  regulation. 

The  principle  of  the  common  law  that  com- 
mon carriers  must  serve  the  public  for  a  rea- 
sonable compensation  became  a  part  of  the  law 
of  this  State,  and  from  the  adoption  of  the  Con- 
stitution  has  been  part  of  our  municipal  law. 

It  is  competent  for  the  Legislature  to  change 
the  rule  of  reasonable  compensation,  as  the 
matter  was  left  by  the  common  law,  and  pre- 
scribe a  fixed  and  definite  compensation  for  the 
services  of  common  carriers.  This  principle 
was  declared  in  the  Munn  Case,  which  was 
cited  with  approval  on  this  point  in  Sawyer  v. 
Davis,  136  Mass.  289.  It  accords  with  thelan- 
eruage  of  Chief  Justice  Shaw,  in  Com,  v.  Alger, 
supra:  "  Whenever  there  is  a  general  right  on 
the  part  of  the  public,  and  a  general  duty  of 
the  landowner  or  any  other  person  to  respect 
such  right,  we  think '  it  is  competent  for  the 
Legislature,  by  a  specific  enactment,  to  pre- 
scribe a  precise,  practical  rule  for  declaring, 
establishing  and  securing  such  right  and  en- 
forcing respect  for  it."  The  practice  of  the 
Legislature  in  this  and  other  States,  to  prescribe 
a  maximum  rate  for  the  transportation  of  per- 
sons or  property  on  railroads,  is  justified  upon 
this  principle. 

Where  the  right  of  the  Legislature  to  regu- 
late the  fares  or  charges  on  railroads  is  reserved 
by  the  charter  of  incorporation,  or  the  charter 
was  granted  subject  to  the  general  right  of  alter- 
ation or  repeal  by  the  Legislature,  the  power  of 
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ilie  Lcp'slalure  in  pucb  cases  to  prescribe  the  rate 
of  compeDsatioD  is  a  part  of  the  contract,  and 
the  exercise  of  the  power  does  not  depend  upon 
any  general  legislative  aulhoriiv  to  regulate  the 
charges  ot  common  carriers.  But  the  cases  are 
uniform  that  where  there  is  no  reservation  in 
the  charter  the  Legislature  may,  nevertheless, 
interfere  and  prescribe  or  limit  the  charges  of 
railroad  corporations.  Ths  Granger  Cases, 
supra;  Dow  v.  Beidelman,  125  U.  S.  680  [81 
L.  ed.  841];  Earl,  J,,  in  People  v.  Boston  d;  A, 
It»  Co,  svpra;  Ruger,  Ch,  J.,  in  Buffalo  East 
Side  B,  Co,  v.  Buffalo  Street  R.  Co,  supra. 

The  power  of  regulation  in  these  cases  does 
not  turn  upon  the  fact  that  the  entities  affected 
by  the  legislation  are  corporations  deriving 
their  existence  from  the  State,  but  upon  the 
fact  that  the  corporations  are  common  carriers, 
and,  therefore,  subject  to  legislative  control. 
The  ^tate,  in  constituting  a  corporation,  may 
prespribe  or  limit  its  powers  and  reserve  such 
control  as  it  sees  fit,  and  the  body  accepting  the 
charier  takes  it  subiect  to  such  limitations  and 
reservations,  and  is  bound  by  them.  The  con- 
siderations upon  which  a  corporation  holds  its 
franchise  are  the  duties  and  obligations  imposed 
by  the  Act  of  incorporation.  £lut  when  a  cor- 
poration is  created  it  has  the  same  rights  and  the 
same  duties,  within  the  scope  mai&ed  out  for 
its  action,  that  a  natural  person  has.  Its  prop- 
erly is  secured  to  it  by  the  same  constitutional 
guaranties,  and  in  the  management  of  its  prop- 
erty and  business  is  subject  to  regulation  by 
the  Legislature  to  the  same  extent  only  as  na^ 
ural  persons,  except  as  the  power  may  be  ex- 
tended by  its  charter.  , 

The  mere  fact  of  a  corporate  character  does 
not  extend  the  power  of  legislative  regulation. 
For  illustration,  it  could  not  justly  be  contended 
that  the  Act  of  18&8  wot  Id  be  a  valid  exercise 
of  legislative  power  as  to  corporations  organized 
for  the  purpose  of  elevating  grain,  althou&h 
invalid  as  to  private  persons  conducting  the 
same  business.  The  conceded  power  of  legis- 
lation over  common  carriers  is  adverse  to  the 
claim  that  the  poiice  power  does  not  in  any 
case  include  the  power  to  fix  the  price  of  tbe 
use  of  private  property,  and  of  services  connect- 
ed with  such  use,  unless  there  is  a  legal  monop- 
oly, or  special  governmental  privileges  or  pro- 
tection has  been  bestowed. 

It  is  said  that  the  control  which  the  Le^sla- 
ture  is  permitted  to  exercise  over  the  business 
of  common  carriers  is  a  survival  of  that  class 
of  legislation  which  in  former  times  extended 
to  the  details  of  personal  conduct,  and  assumed 
to  regulate  the  private  affairs  and  business  of 
men  in  the  minutest  particulars.  This  is  true. 
But  it  has  survived  because  it  was  entitled  to 
survive. 

By  reason  of  the  changed  conditions  of  soci- 
ety, and  a  truer  appreciation  of  the  proper  func- 
tions of  government,  many  things  have  fallen 
out  of  the  range  of  the  police  power  as  former- 
ly recognized,  the  regulation  of  which,  by 
legislation,  would  now  be  regarded  as  invading 
personal  liberty.  But  society  could  not  safely 
surrender  the  power  to  regulate  by  law  the 
business  of  common  carriers.  Its  value  has 
been  infinitely  increased  by  the  conditions  of 
modem  commerce,  under  which  the  carrying 
trade  of  the  country  is,  to  a  great  extent,  ab- 
sorbed by  corporations;  and  as  a  check  upon 
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the  greed  of  these  consolidated  interests,  the 
legislative  power  of  regulation  is  demanded  bj 
the  most  imperative  public  interests. 

The  same  principle  upon  which  the  control 
of  common  carriers  rests  has  enabled  the  State 
to  regulate  in  the  public  interest  the  charges  of 
telephone  and  telegraph  companies,  and  to 
make  the  telephone  and  telegraph,  those  im» 
portant  agencies  of  commerce,  subservient  ta 
the  wants  and  necessities  of  society.  Them 
regulations  in  no  way  interfere  with  a  rational 
liberty— liberty  re|rulated  by  law.  There  are 
elements  of  publicity  in  the  business  of  elevat- 
ing grain  which  peculiarly  affect  it  with  a  pub- 
lic interest.  They  are  found  in  the  nature  and 
extent  of  the  business,  its  relation  to  the  com- 
merce  of  the  State  and  country,  and  the  prac- 
tical monopoly  enloyed  by  those  engaged  in  it. 
The  extent  of  the  business  is  shown  by  the  facts 
to  which  we  have  referred.  A  large  proportion 
of  the  surplus  cereals  of  the  country  passea 
through  the  elevators  at  Buffalo,  and  finds  its 
way  tbrough  the  Erie  Canal  and  Hudson  River 
to  the  seaboard  at  New  York,  from  whence- 
they  are  distributed  to  the  markets  of  the  world. 
The  business  of  elevating  ^rain  is  an  incident 
to  the  business  of  transportation.  The  elevaton- 
are  indispensable  instrumentalities  in  the  busi- 
ness of  the  common  carrier.  It  is  scarcely  too- 
much  to  say  that,  in  a  broad  sense,  the  elevat-, 
ors  perform  the  work  of  the  caniers.  They 
are  located  upon  or  adjacent  to  the  waters  of 
the  State,  and  transfer  from  the  lake  vessels  to 
the  canal  boats,  or  from  the  canal  boats  to  the- 
ocean  vessels,  the  cargo  of  grain,  and  thereby 
pei'form  an  essential  service  in  transportation. 
It  is  by  means  of  the  elevators  that  transporta- 
tion of  grain  by  water  from  the  upper  lakes  ta 
the  seaboard  is  rendered  possible,  it  needs  no 
argument  to  show  that  the  business  of  elevating 
^lain  has  a  vital  relation  to  commerce  la  one  oi 
its  most  important  aspects.  Every  excessive 
charge  made  in  the  course  of  the  transportation 
of  grain  is  a  tax  on  commerce,  and  the  public 
have  a  deep  interest  that  no  exorbitant  charges 
shall  be  exacted  at  any  point  upon  the  business 
of  transportation. 

The  State  of  New  York,  in  the  construction 
of  the  Erie  Canal,  exhibited  its  profound  ap 
preciation  of  the  public  interest  involved  in 
the  encour^ement  of  commerce. 

The  Legislature  of  the  State,  in  entering 
upon  the  work  of  constructing  a  waterway  be- 
tween Lake  Erie  and  the  Atlantic  Ocean,  sets 
forth  in  the  preamble  of  the  originating  Act  of 
1817  its  reasons  for  that  great  undertaking. 
"It  will,"  the  preamble  says,  "promote  agri- 
culture, manufactures  and  commerce,  mitigate 
the  calamities  of  war  and  enhance  the  blessings 
of  peace,  consolidate  the  Union  and  advance 
the  prosperity  and  elevate  the  character  of  the 
United  States."  In  the  construction  and  en- 
largement of  the  canal  the  State  has  expended 
vast  sums  of  money,  raised  by  taxation,  and 
finally,  to  still  further  promote  the  interests  of 
commerce,  it  has  made  the  canal  a  free  high* 
way  and  maintains  it  by  a  direct  tax  upoOj 
people  of  the  State.  The  wise  fori 
statesmanship  of  the  projectors  of 
have  been  amply  demonstrated  b 
It  has  large)  -  intributed  to  thej 
flucncf  '^  promot 
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any  otker  singTe  cause,  is  it  owing  that  tbe 
City  of  New  York  baa  become  tbe  commercial 
center  of  tbe  Union.  Whatever  impairs  the 
nsefuJness  of  tbe  canal  as  a  highway  of  com- 
merce involves  the  public  interest.  The  people 
of  New  York  are  greatly  interested  to  prevent 
any  undue  exactions  in  tbe  business  ox  trans- 
portation which  shall  enhance  tbe  cost  of  the 
necessaries  of  life,  or  force  the  trade  in  grain 
into  channels  outside  of  our  State.  In  Uooker 
V.  Vandewater,  4  Denio,  349,  tbe  court  was 
caU^  upon  to  consider  the  validity  of  an  agree- 
ment between  certain  transportation  lines  on 
the  canal  to  keep  up  the  price  of  freights.  The 
court  held  tbe  agreement  to  be  illegal,  and  Jew- 
ett,  J,,  in  pronouncing  the  judgment  of  tbe 
court,  said,  "that  tbe  raising  of  tbe  price  of 
freights  for  the  transportation  of  merchandise 
or  passengers  upon  our  canals  is  a  matter  of 
public  concern  and  in  which  tbe  public  have  a 
deeij  interest,  does  not  admit  of  doubt.  It  is  a 
familiar  maxim  that  competition  is  tbe  life  of 
trade.  It  follows  that  whatever  destroys,  or 
even  relaxes,  competition  in  trade,  is  injurious, 
if  not  fatal  to  it." 

.  Tbe  same  question  came  up  a  second  time  in 
Stanton  v.  AUen^^  Denio,  484,  and  was  decided 
the  same  way.  In  the  course  of  its  opinion  tbe 
court  saidr  "As  these  canals  are  the  property 
of  tbe  State,  constructed  at  great  expense  as 
facilities  to  trade  and  commerce,  and  to  foster 
and  encourage  agriculture,  and  are,  at  the  same 
time,  a  magnificent  source  of  revenue,  what- 
ever concerns  their  employment  and  usefulness 
deeply  involves  tbe  interest  of  tbe  whole  State." 
The  fostering  and  protection  pf  commerce  was, 
even  in  ancient  times,  a  favorite  object  of  Eng- 
lish law  (Cbiity,  Prero^.  162);  and  this  author 
states  that  the  * 'superintendence  and  care  of 
commerce,  on  the  success  of  which  so  materi- 
all^r  depends  tbe  wealth  and  prosperity  of  tbe 
nation,  are  in  various  cases  allotted  to  the  Eins 
by  tbe  Constitution,"  and  many  governmental 

Sowers  vested  in  the  sovereign  in  England 
ave,  since  our  Revolution,  devolved  on  the 
Legislatures  of  the  States.  Tbe  statutes  of  Eng- 
land, in  earlier  times,  were  full  of  oppressive 
commercial  regulations,  now,  happily,  to  a 
great  extent,  abrogated;  but  that  tbe  mterests 
of  commerce  are  matters  of  public  concern,  all 
States  and  governments  have  fully  recognize. 
The  third  element  of  publicity  which  tends 
to  distinguish  tbe  business  of  elevating  grain 
from  general  commercial  pursuits,  is  the  prac- 
tical monopoly  which  is,  or  may  be,  connected 
with  its  prosecution.  In  the  City  of  Buffalo 
the  elevators  arc  located  at  tbe  junction  of  tbe 
canal  with  Lake  Erie.  Tbe  owners  of  grain 
are  compelled  to  use  them  in  transferrinff  car- 
goes. The  area  upon  which  it  is  practicable 
to  erect  them  is  limited.  Tbe  structures  are 
expensive,  and  the  circumstances  afford  great 
facility  for  combination  among  the  owners  of 
elevators  to  fix  and  maintain  an  exorbitant  tar- 
iff of  charges,  and  to  bring  into  the  combina- 
tion any  new  elevator  which  may  be  erected, 
and  employ  it  or  leave  it  unemployed,  but  in 
either  case  permit  it  to  share  in  tbe  aggregate 
earnings.  It  is  evident  that  if  such  a  combina- 
tion in  fact  exists,  tbe  principal  of  free  competi- 
tion in  trade  is  excluded.  The  precise  object 
of  the  combination  would  be  to  prevent  compe- 
tition.   Tbe  result  of  such  a  combination  would 
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necessarily  be  to  subject  tbe  lake  vessels  and 
canal  boats  to  any  exaction  which  the  elevator 
owners  might  see  fit  to  impose  for  the  service 
of  the  elevator,  and  tbe  elevator  owners  would 
be  able  to  levy  a  tribute  on  the  community,  tbe 
extent  of  which  would  be  limited  only  by  their 
discretion. 

It  is  upon  these  various  circumstances  that 
tbe  court  is  called  upon  to  determine  whether 
tbe  Legislature  may  interfere  and  regulate  the 
charges  of  elevators.  It  is  purely  a  question 
of  legislative  power.  If  tbe  power  to  legislate 
exists,  the  Court  has  nothing  to  do  with  the 
policy  or  wisdom  of  tbe  interference  in  the  par- 
ticular case,  or  with  tbe  question  of  the  ade« 
quacy  or  inadequacy  of  the  compensation  au- 
thorized. "This  court,"  said  Chase,  Ch.,J,\n 
the  LieeTise  Tax  Cam,  72  U.  S.  5  Wall.  409  [18 
L.  ed.  500],  "can  know  nothing  of  public  poli- 
cy, except  from  tbe  Constitution  and  the  laws, 
and  the  course  of  administration  and  decision. 
It  has  no  legislative  powers.  It  cannot  amend 
or  modify  any  legislative  Act.  It  cannot  ex- 
amine questions  as  expedient  or  inexpedient, 
as  politic  or  impolitic.  Considerations  of  thai 
sort  must  be  addressed  to  the  Legislature. 
Questions  of  policy  there  are  concluded  here." 
Can  it  be  said,  in  view  of  tbe  exceptional  cir- 
cumstances, that  tbe  business  of  elevating  grain 
is  not  "affected  with  a  public  interest,"  wiihin 
the  language  of  Lord  Hale,  or  that  the  case 
does  not  fed!  within  the  principle  which  permits 
tbe  Legislature  to  regulate  the  business  of  com- 
mon carriers,  ferrymen,  innkeepers,  hackmen 
and  the  interest  on  tbe  use  of  mon^? 

It  seems  to  us  that  speculative,  if  not  fanci- 
ful, reasons  have  been  assigned  to  account  for 
the  right  of  legislative  regulation  in  these  and 
other  cases.  It  is  said  that  the  right  to  regu- 
late the  charges  of  hackmen  springs  from  tbe 
fact  that  (hey  are  assigned  stands  in  the  public 
streets;  that  tbe  Legislature  may  regulate  the 
toll  on  ferries  because  the  right  to  establish  a 
ferry  is  a  franchise,  and,  therefore,  the  busi- 
ness is  subject  to  regulation:  that  the  ri^ht  to 
regulate  wharfage  rested  upon  the  permission 
of  tbe  sovereign  to  extend  wharves  into  tbe  bed 
of  navigable  streams,  tbe  title  to  which  was  in 
tbe  sovereign;  that  the  right  to  regulate  tbe  in- 
terest on  the  use  of  money  sprung  from  the 
fact  that  taking  interest  was  originally  illegal 
at  common  law,  and  that  where  the  nght  was 
granted  by  statute,  it  was  taken  subject  to  reg- 
ulation by  law. 

The  plain  reason,  we  think,  why  tbe  charges 
of  hackmen  and  ferrymen  were  made  subject 
to  public  regulation  is,  that  they  were  common 
carriers.  The  reason  assigned  for  the  right  to 
regulate  wharfage  in  England  overlooks  tbe 
fact  that  tbe  title  to  the  bed  of  navigable  streams 
was  frequently  vested  in  a  subject,  and  was  bis 
private  property,  subject  to  certain  public 
rights,  as  tbe  right  of  navigation,  and  no  dis- 
tinction as  to  the  power  of  public  regulation  ia 
suggested  in  tbe  ancient  books  between  wbarvea 
built  upon  tbe  bed  of  navi^ble  waters,  the  title 
to  which  was  in  the  sovereign,  and  wharves  er- 
ected upon  navigable  streams,  tbe  bed  of  which 
belonged  to  a  subject.  The  obligation  of  the 
owner  of  tbe  only  wharf  in  a  newly  erected 
port  to  charge  only  reasonable  wharfage  It 
placed  by  Lord  Hale  on  tbe  ground  of  a  virtual 
as  distinguished  from  a  legal  monopob% 
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The  reason  assigned  for  the  right  to  regulate 
interest  takes  no  account  of  the  fact  that  the 
prohibition  by  the  ancient  common  law  to  take 
interest  at  all  was  a  regulation,  and  this  mani- 
festly did  not  rest  upon  any  beuefit  conferred 
on  the  lenders  of  money.  It  was  a  regulation 
springing  from  a  supposed  public  interest,  and 
was  peculiarly  *  oppressive  on  a  certain  class. 
A  law  prohibiting  the  taking  of  interest  on  the 
use  of  money  would  now  be  deemed  a  viola- 
tion of  a  rignt  of  property.  But  the  material 
point  is,  that  the  prohibition,  as  well  as  the  reg- 
ulation, of  interest,  was  based  upon  public  p<3- 
icy.  and  the  present  conceded  right  of  regula- 
tion does  not  have  its  foundation  in  any  grant 
or  privilege  conferred  by  the  sovereign. 

The  attempts  made  to  place  the  rij^tof  pub- 
lic regulation  in  these  cases  upon  the  ground 
of  special  privilege  conferred  by  the  public  on 
those  affected,  cannot,  we  think,  be  supported. 
The  underlying  principle  is  that  business  of 
certain  kinds  holds  such  a  peculiar  relation  to 
the  public  interests  that  there  is  superinduced 
upon  it  the  right  of  public  regulation.  We 
rest  the  power  of  the  Legislature  to  control  and 
regulate  elevator  charges  on  th^  nature  and  ex- 
tent of  the  business,  the  existence  of  a  virtual 
monopoly,  the  benefit  derived  from  the  canal, 
creating  the  business  and  making  it  possible, 
the  interest  to  trade  and  commerce,  the  relation 
of  the  business  to  the  prosperity  and  welfare  of 
the  State,  and  the  practice  of  legislation  in  an- 
alogous cases.  These  circumstances  collecti  ve- 
ly  create  an  exceptional  case  and  justify  legis- 
lative regulation. 

The  case  of  Munn  v.  IUitioU  has  been  fre- 

guently  cited  with  approval  by  courts  in  other 
tates.  Nouh  v.  Page,  80  Ky.  6S9;  Hocketi  v. 
SlaU,  105  Ind.  250,  2  West.  Rep.  764;  Oh^mjh 
peake  A  P.  Teleph,  Co.  v.  BalHmare  d  0,  Tdeg, 
Co,  66  Md.  899, 6  Cent.  Rep.  472;  Dafd9  v.  Btate, 
68  Ala.  58. 

In  Ncuh  V.  Page  it  was  held,  upon  the  doc- 
trine of  the  Munn  Caee,  that  warehousemen  for 
the  public  sale  and  purchase  of  tolracco  in 
Jjouisville  exercised  a  public  business  and  as- 
sumed obligations  to  serve  the  entire  public, 
and  could  not  exclude  persons  from  buying  or 
selling  tobacco  in  their  warehouses  wlio  were 
not  members  of  the  Board  of  l>ade.  In  llock 
iU  V.  State  it  was  held  that  the  relations  which 
telephone  companies  have  assumed  towards  the 
public  impose  public  obligations,  and  that  all 
the  instruments  and  appliances  used  by  tele- 
phone companies  in  the  prosecution  of  the 
ousiness  were,  in  legal  contemplation,  devoted 
to  public  use.  In  Ufiesapeake  db  P.  Teleph,  Co. 
V.  Baltimore  <ft  0.  Teleg.  Go.  legislation  prohib- 
iting discrimination  in  the  business  of  telegraph- 
irg  was  upheld  on  tho  doctrine  of  the  Munn 
Case.  The  criticism  to  which  the  Munn  Case 
has  been  subjected  has  proceeded  mainly  on  a 
limited  and  strict  construction  and  definition 
of  the  police  power.  The  ordinary  subjects 
upon  which  it  operates  are  well  understood. 

It  is  most  frequently  exerted  in  the  mainte- 
nance of  public  order,  the  protection  of  the 
{)ublic  health  and  public  morals,  and  in  regu- 
ating  mutual  rights  of  property,  and  the  use 
of  property,  so  as  to  prevent  uses  by  one  of  his 
property  to  the  injury  of  the  propertv  of  an- 
other. These  are  instances  of  its  exercise,  but 
they  do  not  bound  the  share  of  its  operation. 
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In  People  v.  King,  110  N.  Y.  418,  it  was  given 
a  much  broader  scope,  and  was  held  to  be  effi- 
cient to  prevent  discrimination  on  the  ground 
of  race  and  color  in  places  opened  for  public 
entertainments.  In  that  case  the  owner  of  the 
skating^  rink  derived  no  special  privilege  or 
protection  from  the  State.  The  public  held  no 
right  in  any  le^l  sense  to  resort  to  his  prem- 
ise. His  permission,  except  for  the  public  in- 
terest involved,  was  revocable  as  to  the  whole 
community  or  any  individual  citizen.  But  it 
was  held  that  so  long  as  he  devoted  his  place 
to  purposes  of  public  entertainment,  he  subject- 
ed it  to  public  regulations. 

There  is  little  reason,  under  our  svstem  of 
government,  for  placing  a  close  and  narrow 
interpretation  on  the  police  power,  or  in  re- 
stricting its  scope  so  as  to  hamper  the  l^sla- 
tive  power  in  dealing  with  the  varying  neces- 
sities of  society,  and  the  new  circumstances  as 
they  arise,  calUng  for  legislative  intervention 
in  the  public  interest.  life,  liberty  and  prop- 
erty have  a  substantial  protection  against  seri- 
ous invasion  by  the  Legislature  in  the  traditions 
of  the  English-speaking  race,  and  a  pervading 
public  sentiment  which  is  quick  to  resent  any 
substantial  encroachment  upon  personal  free- 
dom or  the  rights  of  property.  In  no  country 
is  the  force  of  public  opinion  so  direct  and  im- 
perative as  in  tnis.  The  Legislature  may  trans- 
gress the  principles  of  the  Gonstitution.  It 
has  done  so  in  the  past,  and  it  may  be  expected 
that  it  will  sometimes  do  so  in  the  future.  But 
unconstitutional  enactments  have  generally 
been  the  result  of  haste  or  inadvertence,  or  of 
transient  and  unusual  conditions  in  times  of 
public  excitement,  which  have  been  felt  and 
responded  to  in  the  halls  of  legislation. 

The  frainers  of  the  government  wisely  Inter- 
posed the  judicial  power,  and  invested  it  with 
the  prerogative  or  bringing  every  legiMativo 
Act  to  the  test  of  the  Constitution.  But  no 
serious  invasion  of  constitutional  guaranties  by 
the  Legislature  can  for  a  long  time  withstand 
the  searching  infiuence  of  public  opinion, 
which  sooner  or  later  is  sure  to  come  to  the  side 
of  law  and  order  and  justice,  however  much 
for  a  time  it  may  have  been  swayed  by  passion 
or  prejudice,  or  whatever  aberration  may  have 
marked  \ts  course.  So,  also,  in  that  wide  range 
of  legislative  powers  over  persons  and  prop- 
erty, which  lie  outside  of  the  prohibitions  of 
the  OonstitutioD,  and  which  inhere  of  necessity 
in  the  very  idea  of  government,  by  which  per- 
sons and  property  may  be  affected  without 
transgressing  constitutional  guaranties,  there 
is  a  restraining  and  corrective  power  in  public 
opinion  which  is  a  safeguard  of  tremendous 
force  a^inst  unwise  and  impolitic  legislation, 
hampering  individual  enterprise,  and  checking 
the  healthful  stimulus  of  self-interest,  which 
are  the  life  blood  of  commercial  progress. 
The  police  power  may  be  used  for  illegitimate 
ends,  although  no  court  can  say  that  the  funda- 
mental law  has  been  violated.  There  Is  a 
remedy  at  the  polls,  and  it  is  an  efiicient  rem- 
edy if,  at  the  bottom,  the  legislation  under  it  is 
oppressive  and  unjust 

The  remedy  by  taking  away  the  power  of 
the  Legislature  to  act  at  will  would  indeed  be 
radical  and  complete.  But  the  moment  the 
police  power  is  destroyed  or  curbed  by  f  xed 
and  rigid  rules,  a  dainger  Is  introduced  into 
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our  system  -which  would,  we  think,  be  far 
greater  tiian  results  from  an  occasional  depar- 
ture by  the  Legislature  from  correct  principles 
of  government.  We  here  conclude  our  exam- 
ination of  the  important  question  presented  by 
this  case.  The  division  of  opinion  in  this  and 
other  courts  is  evidence  of  the  difficulty  which 
surrounds  it  But  it  is  ever  to  be  remembered 
that  a  statute  must  stand  so  long  as  any  rea- 
sonable doubt  can  be  indulged  in  favor  of  its 
constitutionality.  We  are  of  opinion  that  the 
Statute  of  IbSB  is  constitutional  as  a  whole,  and 
that  althoujgh  it  may  comprehend  cases  which, 
standing  alone,  might  not  Justify  legislative  in- 
terference, yet  they  must  be  governed  by  the 
general  rule  enacted  by  the  Legislature. 

Thejudgment  should  be  affirmed, 

Rufi^er*  Ok,  «A,  Eari»  Danforth  and 
IHnclif  JJ,t  concur. 

Chray*  J,,  dissenting: 

I  am  unable  to  assent  to  the  views  expressed 
in  the  opinion  for  tlie  court,  in  this  case.  Judge 
Peciiham  has  thoroughly  examined  and  con- 
sidered the  question  in  People  v.  Walsh^  6  N.  Y. 
S.  R  554,  a  similar  case,  and  I  concur  with 
him  in  that  opinion.  As  his  opinion  exhaust- 
ively reviews  the  cases  and  the  text  boolcs,  I 
shall  attempt  no  extended  nor  historical  dis- 
cussion, but  will  briefly  state  the  grounds  of 
mydissent 

This  legislation  is  sought  to  be  upheld  as 
constitutional,  upon  the  ground  that  it  is  with- 
in a  proper  exercise  of  the  sovereign  power  to 
prescribe  regulations,  when  demanded  by  the 
general  welfare  for  the  common  protection  of 
all.  It  is  said  to  fall  within  the  scope  of  the 
police  power  of  the  State;  If  this  is  true  of 
this  measure,  then  I  fail  to  see  where  are  the 
limits  within  which  the  exercise  of  that  power 
can  be  confined.  This  A.ct  undertakes  to  reg- 
ulate the  prices  which  can  be  charged  by  an 
individual  in  the  prosecution  of  his  private 
business.  Its  provisions  are  attemptea  to  be 
tustiticd  in  this  case,  because,  it  is  said,  the 
business  in  question  is  a  virtual  monopoly; 
owes  its  profitable  existence  to  the  benefit  con- 
ferred by  the  Erie  Canal;  and  the  interests  of 
tradt  and  commerce  and  the  welfare  of  the 
State  demand  that  its  charges  should  be  reg- 
ulated by  the  sovereign  power.  This  plea  for 
the  extension  of  the  police  power,  to  the  extent 
named  of  interfering  with  the  conduct  of  a 
legitimate  private  business  enterprise,  seems  to 
mc  to  find  no  support  in  reason,  and  it  cer- 
tainly tends  to  nullify  that  provision  of  the  Con- 
stitution which  is  supposed  to  guarantee  to 
«ach  individual  that  he  shall  not  be  deprived 
of  bis  life,  or  liberty  or  property  without  due 
process  of  law. 

The  learned  judge,  writing  the  opinion,  con- 
cedes that  the  uses  to  which  a  man  may  devote 
his  properly,  the  price  which  he  may  charge 
for  such  use,  how  much  he  shall  demand  or  re- 
ceive for  his  labor  and  the  methods  of  conduct- 
ing bis  business  are,  as  a  general  rule,  not  the 
subjects  of  legislative  regulation.  He  well 
savs  that  •'these  are  a  part  of  our  liberty,  of 
which,  under  the  constitutional  guaranty,  we 
cannot  be  deprived."  He  believes,  however, 
that  he  finds  in  this  particular  business  ot  ele- 
vating prrain  "special  conditions  and  circum- 
stances" which  justify  legislative  control  In 
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my  view  the  concession  which  the  learned 
judge  is  obliged  to  make  with  respect  to  oiir 
constitutional  liberties  impairs  the  force  and 
effect  of  his  opinion,  unless  he  is  able  to  show 
that  the  business  in  question  is  affected  with  a 
public  use  or  interest  within  the  strict  and 
proper  meaning  of  the  term.  This  I  do  not 
see  that  he  accomplishes.  The  circumstances 
amount  to  nothing  more  than  that  the  tranship- 
ment of  grain  from  and  to  barges,  vessels  and 
cars  is  more  expeditiously  and  advantageously 
done  through  the  use  of  grain  elevators  than  in 
any  other  way,  and  those  persons  who  are  in- 
terested in  the  shipment  of  grain  must,  for  the 
better  promotion  of  their  private  interests,  have 
resort  to  them.  It  may  be  admitted  that  the 
use  of  the  grain  elevator  is  necessary  to  the 
grain  shipper  for  the  profitable  or  successful 
transaction  of  his  busines&  But  do  such  facta 
invest  the  grain-elevating  business,  which  the 
individual  carries  on  with  such  a  public  char- 
acter as  to  give  the  public  the  right  to  regulate 
the  charges  which  the  owner  may  make?  If 
the  question  affected  a  corporation  deriving  its 
franchises  and  powers  from  the  State,  a  differ- 
ent case  would  be  presented.  But  here  we 
have  the  case  of  an  individual  conducting  his 
private  business  in  a  legitimate  manner  and 
owing  nothiner  to  the  State  for  privileges  or 
powers  or  assistance  conferred.  He  exercises 
the  right,  common  to  all,  of  engaging  in  a 
legitimate  business  for  his  own  profit  ana  gain. 
1  understand  it  to  be  the  general  rule  that  the 
individual  has  absolute  liberty  to  pursue  his 
avocations  and  to  contract  with  respect  to  his 
property,  subject  only  to  the  restriptlon  that  he 
may  not  interfere  therein  with  his  neighbor's 
rights  or  use  of  property.  He  is  bound  to  use 
his  own  property  so  as  not  to  injure  his  neigh- 
bor's. That  liberty  I  take  to  be  guaranteed  by 
the  Constitution  to  him  and  to  t)e  a  most  valu- 
able right.  What  force  or  reason  has  the  sug- 
gestion that  the  business  of  the  individual  sus- 
tains sotne  important  relation  to  a  branch  of 
trade,  in  which  other  persons  are  largely  en- 
gaged, and  that  it  is  therefore  public  in  its  nat- 
ure, and  therefore  it  should  become  the  sub- 
ject of  legislative  control  as  to  charges?  Is  it 
because  those  other  pei-sons  complain  of  the 
charges,  and  allege  that  the  business  as  man- 
aged bythose  engaged  in  it  is  virtually  a  monop- 
oly? Has  government  any  concern  or  interest 
in*  the  price  which  one  individual  may  demand 
of  another  who  resorts  to  him  because  of  his 
superior  business  skill  or  fac:i titles?  How  does 
the  magnitude  or  the  publicity  of  an  individ- 
ual's  business  furnish  a  valid  reason  for  legis 
lative  interference?  Every  business  is  in  a 
measure  public  and  is  dependent  upon  public 
patronage  for  its  maintenance  and  success.  It 
is  not  compulsory  upon  the  public  to  resort  to  ' 
these  elevators,  nor  is  the  business  exclusive,  or 
l)eyond  competition.  There  is  a  very  wide  dis- 
tinction between  those  cases,  which  are  re- 
ferred to  in  the  books,  and  which  Ixyrd  Ellen- 
borough  speaks  of  in  AUnuU  v.  Inglie,  12  East, 
539,  where  the  public  have  a  right  to  resort  to 
the  premises  of  the  individual  and  to  make  use 
of  them,  and  that  individual  has  a  monopoly  in 
them  for  that  purpose,  and  the  case  of  an  indi- 
vidual prosecuting  his  own  business  upon  his 
own  premises,  by  no  leave,  privilege  or  fran- 
chise of  the  sovereign  power.    Here  it  is  a  mat- 
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ter  of  option,  or  rather  of  agreement  with  the 
owner,  whether  his  premises  may  be  resorted 
to  and  his  property  used  by  other  persons. 
The  public  have  no  independent  legal  right  to 
make  use  of  them. 

I  believe  the  constitutional  rights  of  the  in- 
dividual are  directly  attacked  by  this  legisla- 
tion. Under  the  pretense  that  his  business  has, 
by  its  magnitude  and  situation,  become  in- 
vested with  a  public  interest,  it  is  claimed  to 
be  brought  within  the  right  of  the  government 
to  regulate  Where  is  the  limit  to  the  exer- 
cise of  sovereign  power,  if  such  a  pretext  is 
considered  a  Justification?  Of  what  use  are 
our  vaunted  constitutional  guarantees,  if  we 
may  be  deprived  of  property  rights  on  so  flimsy 
a  pretext?  It  is  saia  that  the  remedy  for  such 
oppressive  and  unjust  legislation  is  to  be  found 
at  the  polls.  I  do  not  think  that  to  be  the  only 
resort  of  the  citizen.  The  constitutional  guar- 
antees were  provided  for,  and  are  enforc^ble 
by  him  for  his  protection. 

I  cannot  believe  that  the  theory  or  the  frame 
of  our  form  of  government  involved  the  idea 
that  so  great  a  power  should  be  lodged  in  the 
Legislature. 

If  the  door  is  opened  to  this  species  of  leg- 
islation, what  protection  have  we  against  so- 
cialistic laws?  What  is  to  prevent  subsequent 
Legislatures  from  interfering  with  any  other 
kind  of  private  enterprise,  if,  from  improved 
methods  in  its  conduct,  and  for  peculiar  rea- 
sons, it  appears  to  the  legislative  bod^  to  virtu- 
ally monopolize  that  branch  of  business,  and 
that  the  owner  takes  advantage  of  his  diligence, 
or  superior  skill  and  advantages,  to  demand 
what  to  them  seems  an  apparently  high  or  even 
excessive  price  in  his  labor  or  property,  of  those 
who  resort  to  him?  The  Legislature  in  effect 
says  to  the  individual,  when  interfering  to  reg- 
ulate the  charges  he  may  make  in  his  business: 
"It  is  true  you  are  a  private  individual  engaged 
In  a  private  and  legitimate  business,  in  the  pros- 
ecution of  which  you  are  authorized  and  pro- 
tected by  the  Constitution,  but,  nevertheless, 
we  think,  in  the  public  interest,  because  your 
business  has  become  so  advantageous  and  so 


necessary  to  a  large  portion  of  the  public  be- 
cause of  its  superior  facilities,  that  you  shall 
not  be  allowed  to  pursue  it,  unless  vou  reduce 
your  charges  to  a  rate  fixed  b^  us.''  As  well 
may  the  Legislature  claim  a  nght  to  interfere 
to  reduce  and  regulate  the  charges  which  a 
combination  of  manufacturers  have  fixed  for  a 
certain  line  of  goods.  It  seems  to  me  that  the 
theoiT  of  such  legislation  is  a  startling  depar- 
ture from  the  true  conception  of  governmental 
functions.  They  should  work  to  protect  and 
develop  private  rights,  and  to  secure  to  all  in- 
dividuals the  unirorm  operation  of  the  consti- 
tutional guarantees.  The  police  power  is  in- 
capable of  being  stretched  to  reach  such  a  case 
as  this,  if  we  have  any  respect  for  the  provis- 
ions of  the  Constitution.  That  power  is  prop- 
erly exercised  in  the  preservation  of  the  private 
rights  of  Individuals  in  the  maintenance  of  pub- 
lic order,  in  the  supervision  of  public  health 
and  morals,  and  in  the  prevention  of  a  conflict 
of  rights.  Its  justiflcation  for  interference 
with  a  private,  legitimate  business  is  admissible 
only  when  that  business  may  be  said  to  be  af- 
fected by  a  public  use  or  interest,  by  reason  of 
some  aid,  grant  or  privilege  conferred  by  the 
State. 

Judpe  Oooley  says,  in  his  valuable  work  on 
Constitutional  Limitations,  page  787:  "The 
mere  fact  that  the  public  have  an  interest  in 
the  existence  of  the  business  and  are  accom- 
modated by  it,  cannot  be  sufiicient;  for  that 
would  subject  the  stock  of  the  merchant  and 
his  charges  to  public  regulation." 

This  Act,  in  my  opinion,  was  an  unconstitu- 
tional exercise  of  power  by  the  Legislature. 
Such  legislation  was  not  demanded  by  the  gen- 
eral welfare,  and  it  violates  the  social  compact 
under  which  we  live.  It  is  a  subversion  of  the 
constitutional  guaranty.  It  is  against  such 
legislation  that  the  constitutioniQ  guaranty 
was  framed,  and  that  the  judicial  power  was 
intended  by  the  Constitution  to  afford  protec- 
tion to  the  individual. 

I  think  the  judgment  should  be  levexsed  and 
the  appellant  discharged. 

Peckham,  J,,  concurs. 
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Samuel  L.  NORTON,  Appi, 
(57  Conn.  480.) 

!•  Evidence  as  to  8iim8  paid  for  relea4M8 
fk*oni  contrflbcsts  with  olerks,  and  to  ioduoe 
merchants  to  take  baok  broods  purchased,  is  not 
admissible  to  increase  damages  in  an  action 
against  a  lessor  to  recover  for  lailure  to  give  the 
lessee  possession  under  the  lease,  unless  it  be 
made  to  appear  that  the  sums  paid  were  reason- 
able and  that  the  obligation  to  pay  was  entered 
Into  m  good  faith,  neither  of  which  propositioos 
is  established  by  the  fact  that  plaintiff  paid  them. 

2.  It  is  not  a  lessee's  duty  to  take  measures 
to  ctdn  possession  of  the  property  where  another 
holding  rightfully  under  the  lessor  retains  posses- 
sion, whatever  may  be  the  rule  as  to  his  duty 
when  a  stranger  wrongfully  takes  and  holds  pos- 
session. 
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8.  The  lessee  of  a  store,  on  falliire  to  obtain 
possession,  cannot  recover,  as  damages,  amounts 
which  he  has  been  compelled  to  pay  to  clerks  or 
to  merchants  ftom  whom  he  has  bought  goods 
for  release  from  contracts,  or  anjrthlng  for  depre- 
ciation of  goods,  where  the  lessor  did  not  request 
him  to  hire  clerks  and  purchase  goods,  or  know 
that  he  was  about  to  do  so. 

4.  The  rule  allowing  a  lessee  only  nom> 
inal  damag^es  f or  breach  of  a  covenant,  ex- 
pressed or  implied  in  a  lease,  has  never  been 
adopted  in  this  State,  but  aU  such  oases  are  de- 
cided upon  the  general  principles  apphoaMe  to 
other  contracts. 

6.   Themeasnreof damages  reooverabieby 

a  lessee  to  whom  the  lessor  fails  to  give  poeseaslon 

of  the  premises  Is  the  rent  paid  and  the  diflerenoe 

between  the  rent  agreed  to  be  paid  and  the  value 

of  the  term,  together  with  such  special  damages 

as  the  circumstances  may  show  him  to  be  entitled 

to. 

<|9eptember  13. 16801) 
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APPEAL  by  defendant  from  a  judgment  of 
the  New  Hayen  Counter  Court  of  Common 
Pleas  in  fayor  of  plaintifl  in  an  action  to  re- 
coyer  damages  for  the  breach  of  a  contract  to 
deliver  possession  of  certain  leased  premises. 
Beversed.' 

The  case  sufficiently  appears  in  the  opinion. 

Mr.  Geori^  A*  Fay,  for  appellant: 

Defendant  was  under  no  obligation  to  put 
the  plaintiJS  into  possession,  but  so  long  as  he 
acted  in  good  faith  the  remedy  of  the  plaintiff 
was  against  the  tenant  holding  oyer. 

Gano  y.  Vanderveer,  34  N.  J.  L.  293;  Gardner 
y.  Ketatas,  3  Hill,  830;  re-affirmed  in  TmU  y. 
Granger,  8  N.  Y.  117;  McAlpin  y.  Woodruff, 
11  Ohio  St.  120. 

The  distinction  is  marked  between  a  willful 
withholding  on  the  part  of  the  lessor,  and  a 
tenant  holding  over. 

TruU  V.  Granger,  8  N.  Y.  119;  Taylor,  Land, 
and  Ten.  §  312. 

A  covenant  for  quiet  possession  has  never 
been  regarded  as  a  covenant  that  the  party 
shall  enjoy  against  all  pretending  to  claim  any 
right;  and  implies  no  warranty  against  stran- 
gers or  wrongdoers. 

Sigmund  v.  Howard  Bank,  29  Md.  324;  Dud- 
ley  y.  FoUiott,  3  T.  R.  584;  Piatt,  Cov.  814; 
Baugher  v.  Wilkins,  16  Md.  45. 

The  burden  is  on  the  plaintiff  to  show  the 
former  tenant  had  title  paramount,  if  the  dis- 
turbance of  premises  is  claimed. 

Taylor,  Land,  and  Ten.  §306;  Hamilton  v. 
Outte,  4  Mass.  849;  Kawle.  Cov.  194. 

At  any  rate  the  plaintiff  is  entitled  to  ^nomi- 
nal damages  only,  the  defendant  having  acted 
in  perfect  good  faith. 

MeOlow^ry  v.  Oroghan,  31  Pa.  22;  McNair^, 
Oompton,  35  Pa.  23;  Oockcroft  v.  If.  F.  db  H,  R. 
€o,  69  N.  Y.  208,  204;  Flureau  v.  TharnhUl, 
2  W.  Bl.  1078;  Baldwin  v.  Munn,  2  Wend. 
400;  KeUy  v.  Dutch  Churdi,  2  Hill,  116. 

In  the  absence  of  evidence  that  what  was 
paid  was  reasonable,  nominal  damages  can 
only  be  recovered. 

fiawle,  Cov.  294-296. 

The  correct  rule  of  damages  is  "  the  differ- 
ence between  the  yearly  value  of  the  premises 
and  the  rent." 

TruU  V.  Granger,  8N.  Y.  119;  Sedgw.  Dam. 
4th  ed.  p.  216,  note;  Hardy  v.  NeUon,  27  Me. 
525;  Rawle,  Cov.  255;  Taylor,  Land,  and  Ten. 
S  817. 

Loss  incurred  by  the  plaintiff  in  selling  stock 
which  be  had  bought  in  contemplation  of  tak- 
ing early  possession  of  the  estate  cannot  be  said 
to  naturally  flow  from  the  defendant's  breach 
of  contract 

Godwin  y.  Franda,  22  L.  T.  N.  B.  341,  L.  R 

5  C.  P.  296,  89  L.  J.  N.  S.  (C.  P.)  121;  Hughes 
y.  Hood,  60  Mo.  850.  See  Mordand  v.  Metz,  24 
W.  Va.  119:  Bobrecht  v.  Marling,  29  W.  Va. 
765,  770,  771;  HiUiard,  Vend.  109,  110;  Peters 
y.  McKeon,  4  Denio,  546;  Bendery.  Fhmberger, 
4  U.  S.  4  Dall.  444  (1  L.  ed.  902);  Hodges  y. 
Litelifleld,  1  Bing.  N.  C.  492. 

Mr.  Rufiis  S«  Piekett»  for  appellee: 
The  phrase,  *'The  said  Samuel  L  Norton 
has  let  and  rented  unto  the  said  Louis  Cohn," 
is  to  aU  lecral  intents  and  purposes  a  valid  and 
binding  obligation  upon  the  defendant  to  put 
and  maintain  the  plaintiff  in  quiet  possession 
of  the  premises  described  in  the  lease. 

6  L.  R.  A. 


Wood,  Land,  and  Ten.  pp.  562-564;  Ooe  v. 
Clay,  5  Bing.  440;  Eldred  v.  Leahy,  81  Wis. 
551;  Bernngton  v.  Casey,  78  111.  317,  819. 

The  measure  of  damages  recoverable  by  an 
injured  party  from  the  party  who  commits  the 
injury,  without  fraud  or  any  evil  intent,  is 
compensation  commensurate  with  such  loss  or 
damage  as  naturally  and  proximately  icsults 
from  the^  breach  of  contract,  or  other  malfeas- 
ance or  nonfeasance,  and  no  more. 

1  Sutherland,  Dam.  pp.  17-19, 79, 80, 181, 188; 
Baker  v.  Drake,  58  N.  Y.  211;  Woodbury  v. 
Jones,  44  N.  H.  206,  209,  210;  Bted  v.  Fritk, 
56  Pa.  173,  174,  176;  Johnson  v.  Arnold,  2 
Cush.  46.  \l',NwrseY.  Barm,  8irT.  Raym.  77. 

As  to  special  and  consequential  damages  to 
a  lessee  by  breach  of  contract,  by  lessor,  see — 

3  Sutherland,  Dam.pp.  150,  151,  158,  164; 
Driggs  v.  Dwight,  17  Wend.  71,  74;  Adair  y. 
Bogle,  20  Iowa,  288,  289,  248,  244;  Giles  v.. 
(TTooU,  4  Barb.  261;  Green  y.  WiOiams,  45 
la  206,  208,  209. 

Carpenter*  J,,  delivered  the  opinion  of 
the  court: 

On  the  18th  day  of  August,  1885,  the  defend- 
ant leased  to  the  plaintiff  a  store  and  dwelling 
house,  for  one  year  from  the  1st  day  of  Sep- 
tember, with  the  privilege  of  renewing  the 
lease  for  three  years,  at  a  monthly  rent  of  $50, 
payable  in  advance.  One  month's  rent  was 
paid.  The  defendant  failed  to  put  the  plain- 
tiff in  possession.  It  appears  that  when  the 
lease  was  executed  the  property  was  in  the 
possession  of  one  Alexander,  under  a  prior 
lease,  with  the  right  to  hold  the  same  until 
February  1, 1890.  He  refused  to  surrender  the 
possession. 

In  an  action  to  recover  damages  the  plaintiff 
claimed  to  recover  the  sum  of  $80,  amount 
paid  to  clerks  for  release  from  contracts,  and 
the  sum  of  $586.^5,  amount  paid  merchants  to 
take  back  goods  bought  and  for  depreciation 
on  the  goods.  The  defendant  objected  to  the 
introduction  of  all  evidence  upon  either  of 
these  claims.  The  court  admitteil  the  evidence 
and  allowed  both  items  as  damages. 

Assuming  that  the  plaintiff  is  correct  in  his 
claim  that  these  were,  or  might  have  been, 
legitimate  items  of  damage,  still  we  think  the 
testimony  was  objectionable,  unless  it  further 
appeared,  that  the  sums  paid^ere  reasonable, 
and  that  the  obligation  to  pay  was  entered  into 
in  good  faith.  The  mere  fact  that  the  plaintiff 
paid  them  is  not  of  itself  sufQdent  to  establish 
either  proposiUon;  and  it  does  not  appear  that 
there  was  any  other  evidence  tending  to  estab- 
lish them  or  either  of  them.  If  the  clerks  em- 
ployed by  the  plaintiff  had  sustained  no  dam- 
age, or  damage  to  a  less  amount^  or  if  the 
p&intiff  was  under  no  legal  obligation  to  pay, 
then  the  payment  was  unreasonable.  The 
same  is  true  of  the  money  paid  to  the  mer- 
chants. 

If  these  clerks  were  hired  after  he  knew  of 
the  lease  to  Alexander,  it  can  hardly  be  claimed 
that  the  plaintiff  acted  in  good  faith.  How 
that  was  we  are  not  told,  it  appears  that  he 
had  full  knowledge  of  that  lease  on  the  28d  of 
August:  and  it  is  consistent  with  every  fact 
found  that  all  the  clerks  were  subsequently 
hired.  So,  too,  with  respect  to  the  purchase  of 
the  goods.    Four  days  after  the  plaintiff  had 
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actaftl  kDOwledge  Ibat  Alexander  could  legally 
letaSn  the  possession^  August  27,  he  wrote  the 
defendaot  as  follows:  ''As  I  am  now  situated  I 
am  on  the  fence,  it  being  high  time  for  me  to 
huT  goods,  and  I  don't  uiow  what  to  do  about 
it^  On  the  same  day  he  doubtless  recdved 
the  defendant's  letter  informing  him  that  the 
prior  lease  had  a  year  and  five  months  loneer 
to  run.  The  evidence  is  strong,  if  not  conclu- 
sive, that  he  purchased  his  goods  after  that. 
If  so,  in  no  event  has  he  any  legal  or  m^ral 
claim  on  the  defendant. 

But  the  great  question  is:  What  is  the  rule 
of  damages  in  cases  like  this? 

Before  considering  that  question  we  will 
briefly  notice  another  claim  that,  the  defend- 
ant sets  up,  and  that  is  that  it  was  the  duty  of 
ibe  plaintiff,  at  his  own  expense,  to  take  meas- 
ures to  gain  possession  of  the  property.  What- 
ever may  be  the  rule  when  a  stranger  wrone- 
fuUy  takes  and  holds  possession,  the  principle 
contended  for  can  have  no  application  where  a 
person  holding  rightfully  under  the  lessor  re- 
tains the  possession. 

Kor  are  we  prepared  to  sanction  the  claim 
that  in  this  case  the  defendant  is  only  liable  for 
noroiual  damages.  We  can  hardlv  say  that  a 
landlord  who  faiows,  or  who  has  the  means  of 
knowing,  that  his  property  is  incumbered  with* 
an  outstanding  lease,  which  moy^  prevent  his 
giving  possession,  acts  in  good  faith  in  leasing 
unconditionally  to  another. 

We  come  back  then  to  the  question,  What  is 
the  rule  of  damages? 

In  Uadley  v.  Baxmdale,  9  Ezch.  841,  the  rule 
is  laid  down  thus:  * 'Where  two  i)arties  have 
made  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  par^  ought  to 
receive  in  respect  of  such  breach  of  contract 
should  be  either  such  as  may,  fairly  and  reason- 
ably, be  considered  as  arising  naturally,  that 
is,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time 
hey  made  the  contract,  as  the  probable  result 
of  the  breach  of  it." 

This  rule  has  been  criticised  somewhat  as 
not  being  sufficiently  definite;  but  we  appre- 
hend that  any  difficulty  of  that  sort  has  neces- 
sarily arisen  from  the  difficulty  in  applying  the 
rule  in  given  cales.  It  is  not  an  easy  matter 
in  many  cases  to  determine  whether  a  given 
result  is  the  natural  consequence  of  a  breach 
of  a  contract,  or  whether  it  arose  from  a  matter 
which  may  reasonably  be  supposed  to  have 
been  contemplated  when  the  parties  entered 
into  the  contract.  Oftentimes  it  is  a  question 
on  which  men's  minds  may  well  differ. 

In  that  case  the  plaintin  was  the  owner  of  a 
steam  mill.  He  sent  the  parts  of  a  broken 
shaft  by  the  defendant,  a  carrier,  to  a  mechanic, 
to  serve  as  a  model  for  making  a  new  one. 
The  carrier  did  not  deliver  the  article  within  a 
reasonable  time,  by  reason  of  which  the  plain- 
tiff's miU  stood  still  several  days.  In  an  action 
to  recover  damages  the  defendant  pleaded  by 
paying  £25  into  court  The  case  went  to  trial, 
and  the  plaintiff  had  a  verdict  for  £25  more. 
A  rule  to  show  cause  was  argued,  and  the  court 
promulgated  the  rule  we  have  quoted. 

In  that  case  it  was  contended  that  the  loss  of 
profits  was  the  direct  and  natural  consequence 
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of  the  defendant's  neglect.  The  court  did  not 
accept  that  view,  but  placed  its  decision  on 
somewhat  different  grounds.  The  court  says: 
*'Now  if  the  special  circumstances  under  which 
the  contract  was  actually  made  were  com- 
municated by  the  plaintiff  to  the  defendant, 
and  thus  known  to  both  parties,  the  damages 
resulting  from  a  breach  of  such  a  contract 
which  they  would  reasonably  contemplate 
would  be  uie  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract 
under  those  special  circumstances,  so  known 
and  oommunicated.  But,  on  the  other  hand,  if 
those  special  circumstances  were  wholly  un- 
known to  the  party  breaking  the  contract,  he 
at  the  most  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injuiy 
which  would  arise  generally,  and  in  the  great 
multitude  of  cases  not  affected  by  any  special 
circumstances  from  such  a  breach  of  contract 
For  had  the  special  circumstances  been  known, 
the  parties  might  have  especially  provided  for 
the  breach  of  contract  by  speaal  terms  as  to 
the  damages  in  that  case,  and  of  this  advantage 
it  would  be  very  unjust  to  deprive  them."  . 

Thus  the  loss  was  attributed  to  the  failure  of 
the  plaintiff  to  inform  the  defendant  of  the 
special  circumstances,  by  reason  of  which  he 
contributed  to  the  loss.  For  if  the  defendant 
had  been  fully  informed,  it  may  be  assumed 
that  there  would  have  been  a  prompt  delivery, 
and  consequently  no  unnecessaiy  loss.  And 
because  he  was  not  so  informed  the  court  held 
that  he  was  not  liable  for  special  damages. 
The  essence  of  the  rule  seems  to  be  that  the  de- 
fendant must,  in  some  measure,  have  contem- 
plated the  injury  for  which  damages  are 
claimed.  If  it  was  the  direct  and  natural  re- 
sult of  the  breach  of  contract  itself,  he  did  con- 
template it;  but  if  the  injury  did  not  flow 
naturally  from  the  breach,  but  the  breach  com- 
bined with  special  circumstances  to  produce  it, 
then  the  defendant  did  not  contemplate  it,  and 
consequently  is  not  liable,unless  he  had  knowl- 
edge of  the  special  circumstances 

There  may,  however,  be  cases  growing  out 
of  the  present  methods  of  business,  in  which  a 
promise  may  be  Implied  from  the  nature  of  the 
transaction,  or  the  character  of  the  business  in 
which  the  party  is  engaged,  to  be  prompt,  and 
to  use  the  utmost  diligence  in  the  performance 
of  the  duty  undertaken.  In  such  cases  the 
law  will  not  require  the  party  to  be  specially 
informed,  but  will  deem  him  to  have  contem- 
plated the  importance  of  the  business  and  hold 
him  responsible  accordingly 

Apply  these  princi pies  to  this  case.  The  store 
was  hired  for  a  clothing  store.  That  seems  to 
be  all  that  the  defendant  knew  about  it  He 
did  not  request  the  plaintiff  to  hire  clerks  and 
purchase  goods,  nor  was  he  advised  that  the 
plaintiff  would  do  so.  While  he  may  have  sup- 
posed that  the  plaintiff  would  make  suitable 
preparations  to  occupy  the  store,  yet  he  could 
not  know  what  preparations  were  necessary. 
He  may  have  needed  no  clerks,  or  they  may 
have  been  previously  engaged,  and  the  neces- 
sary goods  may  have  been  then  in  his  poesea- 
sion.  As  a  matter  of  law  it  cannot  be  aaid  that 
the  defendant  contemplated  that  the  plaintiff 
would  hire  clerks  and  purchase  goods  under 
such  circumstances  as  to  incur  heavy  liabilities 
in  case  of  failure  for  any  cause.    In  no  proper 
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sense,  therefore,  was  the  defendant  a  party  to 
those  arrangements,  had  no  interest  therein, 
and  bad  no  right  to  Interfere;  consequently  he 
cannot.be  held  responsible. 

Afirain,  if  these  liabilities  -were  incurred  after 
the  plaintiff  knew  that  it  was  doubtful  whether 
he  could  have  the  store,  as  they  probably  were, 
then,  as  suggested  in  a  former  part  of  this 
opinion,  ihey  were  incurred  in  bad  faith,  and 
he  assumed  the  entire  risk. 

The  English  rule  then,  as  we  understand  it, 
will  not  justify  the  measure  of  damages  ap- 
plied by  the  court  below. 

The  rule  we  have  been  considering  prevails 
generally  in  this  countrjr.  Closely  allied  to  it 
is  another  principle  which  has  some  applica- 
tion to  this  case;  and  that  is,  tiiat  profits  which 
aie  in  their  nature  doubtful  or  uncertain  can- 
not be  recovered  as  damages  in  such  cases.  But 
this  principle  does  not  exclude  profits  as  such, 
but  only  loose  of  a  contingent  nature.  If  they 
are  definite  and  certain,  and  are  lost  by  reason 
of  the  defendant's  breach  of  his  contract,  tbey 
are  in  some  cases  recoverable. 

An  instance  of  this  is  the  case  of  Booth  v. 
§puifien  Dutfvil  SoUing  MiU  Co.  00  N.  T.  487. 
The  plaintiff  had  contracted  to  deliver  to  a  rail- 
road companjr  four  hundred  steel-capped  rails 
at  a  given  pnce.  The  defendant  engaged  with 
the  plaintiff  to  manufacture  them,  but  failed  to 
do  so.  The  plaintiff  was  allowed  to  recover 
the  profits  he  would  have  made  had  he  been 
able  to  deliver  the  rails.  If  a  loss  of  profits 
may  thus  be  compensated,  we  see  no  reason 
why  a  direct  loss  of  money  may  not  be  com- 
pensated. In  either  event,  however,  the  loss 
must  be  certain,  not  only  as  to  its  nature  and 
extent,  but  also  as  to  l^e  cause  which  produced 
it,-  and  must  be  capable  of  being  definitely  as- 
certained. 

In  QHpn  v.  Cokier,  16  N.  Y.  489,  the  rule 
is  thus  stated:  *'  The  broad  general  rule  in  such 
cases  is,  that  the  party  injured  is  entitled  to  re- 
cover all  his  damages,  including  gains  prevented 
as  well  as  losses  sustained,  ancl  this  rule  is  sub- 
iect  to  but  two  conditions:  The  damages  must 
oe  such  as  may  fairly  be  supposed  to  have  en- 
tered into  the  contemplation  of  the  parties  when 
they  made  the  contract,  that  is,  must  be  such 
as  might  naturally  be  expected  to  follow  its 
violation;  and  they  must  be  certain,  both  in 
their  nature  and  in  respect  to  the  cause  from 
which  they  proceed." 

Eeie  we  may  concede  that  the  loss  sustained 
was  sufficiently  definite  and  certain  as  to  the 
amount,  but  not  so  as  to  the  cause  from  which 
it  proceeded.  As  we  have  already  seen,  it  is 
not  probable  that  the  violation  of  the  contract 
caused  these  losses;  but  on  the  other  blind  the 
plaintiff  himself  needlessly  subjected  himself 
to  them.  • 

In  an  Illinois  case,  died  by  the  plaintiff. 


Qreen  y.  Wilfiama,  45  HI.  ^06,  it  was  held  that 
necessary  losses  sustained  might  be  recovered. 
The  plaintiff's  case  will  hardly  stand  that  test. 
The  failure  is  twofold — in  respect  to  the  ne- 
cessity for  hiring  clerks,  and  purchasing  goods 
hi  the  first  instance,  and  also  in  respect  to  the 
pyment  of  the  sums  paid.  There  is  po  find- 
ing, and  the  facts  do  not  sufficiently  indicate, 
that  there  was  any  necessity  for  eillier. 

Thus  far  we  have  assumed  that  the  damages 
recoverable  in  this  case  are  the  same  as  in  ordi- 
nary cases  of  breaches  of  contract.  The  de- 
fendant, however,  contends  that  the  rule  in  ac- 
tions on  covenants  in  leases,  express  or  implied, 
is  that  where  the  plaintiff  has  paid  no  rent  or 
other  expense  only  nominal  damages  can  be 
recoverea.  Such  a  rule  once  prevailed.  It 
was  adopted  in  analogy  to  actions  on  covenants 
in  deeds  of  real  estate,  and  it  now  prevails  to  a 
limited  extent  in  the  State  of  New  York.    Con- 

ST  V.  WooMfr,  20  N.  T.  140.  In  that  case 
enio,  /.,  not  regarding  the  rule  with  favor, 
with  apparent  reluctance  considered  that  it  was 
too  firmly  established  in  that  Btate  to  be  dis- 
turbed* 

In  Ma^  y.  Paickin,  43  N.  Y.  167,  Smith,  J.^ 
says:  "But  this  rule  has  not  been  very  satis- 
factory  to  the  courts  in  this  countrv,  and  it  has 
been  relaxed  or  modified  more  or  less,  to  meet 
the  injustice  done  to  lessees  in  particular  cases." 

In  Pufnpe.%  v.  FMp^^  40  K.  Y.  69,  it  is  de- 
clared that  the  rule  should  not  be  extended,  but 
limited  strictly  to  those  cases  coming  whoUy 
and  exactly  within  it.  In  both  those  cases  the 
circumstances  are  enumerated  which  will  take 
cases  out  of  the  operation  of  the  rule.  Th^ 
are  so  numerous  as  to  well  nigh  abrogate  the 
rule  itself. 

In  England  the  rule  has  been  repudiated  and 
such  actions  are  placed  upon  the  same  footing 
with  other  actions  on  contracts.  WiUiams  v. 
Burrdl,  1  C.  B.  (M.  G.  &,  Scott)  402;  Lock  v. 
Fune,  19  C.  B.  N.  8.  96. 

In  this  State  the  rule  has  not  been  adopted, 
and  we  are  not  disposed  to  adopt  it  We  think 
it  better  to  discard  the  rule,  so  as  to  be  in  a  po- 
sition to  determine  all  such  cases  upon  the  gen- 
eral principles  applicable  to  other  contracts.  In 
that  way  we  think  we  shall  be  the  better  pre- 
pared to  do  justice  in  each  case  as  it  arises. 

We  suppose  the  correct  rule  to  b£  that  the 
plaintiff  is  entitled  to  recover  tlie  rent  paid,  and 
the  difference  between  the  rent  agreed  to  be 
paid  and  the  value  of  the  term,  together  with 
such  special  damages  as  the  circumstances  may 
show  him  to  be  entitled  to.  Trull  v.  Granger, 
8  N.  Y.  115. 

The  theory  upon  which  the  court  below  as- 
sessed damages  being  inconsistent  with  these 
principles,  the  judgment  must  be  reversed,  and  a 
new  trial  ordered. 

In  this  opinion  the  other  Judges  concurred. 
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Issued,  may  be  reoovered  back  where  the  oorpo- 
ration  had  at  the  time  of  the  loan  no  power  to 
issue  such  stock,  althouRh  the  power  to  Issue  sueh 
stock  has  been  granted  to  the  oorporatioa  before 
the  trial  of  the  action* 

8.   A  contraet  by  a  corporation  to  repay 
a  loan  in  preferred  Sftoek  whioh  It  had  no 
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«r  was  defined  and  understood  when  the  Con- 
stitution  was  adopted. 

The  generally  of  the  terms  employed  by  j[a- 
rists  and  publicists  in  deflnins  this  power,  while 
they  show  its  breadth  and  the  uniYersality  of 
its  presence,  nevertheless  leave  its  boundaries 
and  limitations  indefinite,  and  impose  upon  the 
court  the  necessity  and  duty,  as  each  case  is 
presented,  to  determine  whether  the  particular 
statute  falls  within  or  outside  of  its  appropriate 
limits. 

''It  is  much  easier,"  said  Chief  Justice  Shaw, 
in  Qfm.  y.  Alger,  7  Cush.  58,  '*to  perceive  and 
realize  the  existence  of  this  power,  than  to  mark 
its  boundaries,  or  to  prescribe  limits  to  its  exer- 
cise." 

In  determining  whether  the  Legislature  can 
lawfully  regulate  and  fix  the  charge  for  elevat- 
ing grain  by  pnvate  elevators,  it  must  be  con- 
ceded that  the  uses  to  which  a  man  may  devote 
his  property,  the  price  which  he  may  charge 
for  such  use,  how  muctyhe  shall  demand  or  re- 
ceive for  his  labor,  and  the  methods  of  conduct- 
ing his  business,  are,  as  a  general  rule,  not  the 
subject  of  legislative  regulation.  These  are  a 
part  of  our  liberty  of  which,  under  the  consti- 
tutional guaranty,  we  cannot  be  deprived.  We 
have  no  hesitation  in  declaring  that  unless  there 
are  special  Conditions  and  circumstances  which 
bring  the  business  of  elevating  grain  within 
principles  which,  by  the  common  law  and  the 
practice  of  free  governments,  justify  legislative 
control  and  regulation  in  the  particular  case, 
the  Statute  of  1888  cannot  be  sustained.  That 
no  general  power  resides  in  the  Legislature  to 
regulate  private  business,  prescribe  the  condi- 
tions under  which  it  shall  be  conducted,  fix  the 
price  of  commodities  of  services,  or  interfere 
with  freedom  of  contract,  we  cannot  doubt. 
The  merchant  and  manufacturer,  the  artisan 
and  laborer,  under  our  system  of  government, 
are  left  to  pursue  and  provide  for  their  own  in- 
terests in  their  own  waj,  un trammeled  by  bur- 
densome and  restrictive  regulations  which, 
however  common  in  rude  and  irregular  times, 
are  incon^stent  with  constitutional  liberty. 
The  justification  of  the  Statute  of  Illinois  regu- 
lating the  charge  for  elevating  and  storing 
^ain  in  the  elevators  of  that  State  was  placed 
m  the  M'unn  Case  upon  that  principle  of  the 
common  law  stated  by  Lord  Hale  in  his  treatise 
Be  Portibus  Maria  (1  Harg.  "Law  Tracts,  78). 
that  when  private  property  is  **  affected  by  a 
public  interest  it  ceases  to  l)e  jurie  privati  on- 
ly." 

The  principle  of  the  decision  is  stated  with 
^at  perspicuity  by  Bradley, «/.,  in  his  opinion 
in  the  Sinking  Fund  Cases,  supra.  He  says: 
"The  inquiry  there  was  as  to  the  extent  of  the 
police  power  where  the  public  interest  is  af- 
lected;  and  we  held  that  where  an  employment 
becomes  a  matter  of  such  public  interest  and 
importance  as  to  create  a  common  charge  or 
burden  upon  the  citizen;  in  other  words,  when 
it  becomes  a  practical  monopoly,  to  which  the 
citizen  is  compelled  to  resort,  and  by  means  of 
which  a  tribute  can  be  exacted  from  the  com- 
munity, it  is  subject  to  regulation  by  the  legis- 
lative power." 

The  elevators  in  Chicago  had  no  legal  monop- 
oly in  the  business  of  elevating  grain.  The 
business  was  open  to  all  comers,  but  the  loca- 
tion of  the  elevators,  their  connection  with  the 

5  L.  H.  A. 


railroads,  on  which  most  of  the  grain  from  tiie 
grain -producing  States  and  Territories  of  the 
West  and  Northwest  was  brought  to  Chicago, 
the  necessity  of  using  them  in  the  transfer, 
storing  and  transhipment  of  grain,  created,  as 
.  was  held  by  the  court,  a  virtual  and  practical 
I  monopoly  which  affected  the  business  of  the 
property  with  a  public  interest  and  subjected 
them  to  regulation  by  law.  The  application 
of  the  langua^  of  Lord  Hale,  and  of  the  prin- 
ciple that  pnvate  property  may,  by  its  uses, 
cease  to  be  juris  privati  strictly,  and  becomes 
affected  by  a  public  interest,  to  Uie  business  of 
elevating  grain  in  Chicago,  was  com  batted  and 
denied  by  Field,  «/l,  in  hu  Ver^  able  and  forci- 
ble dissenting  opinion.  "  It  is,"  he  declared, 
''only  where  some  privilege  in  the  bestowment 
of  the  government  is  enjoined  in  connection 
with  (privkte)  property,  that  it  is  affected  by  a 
public  interest  in  any  proper  sense  of  the  terms. 
It  is  the  public  privilege  connected  with  the 
use  of  the  property  which  creates  the  public 
interest  in  it." 

There  can  be  no  doubt  that  where  the  gOT- 
emment  confers  a  special  privilege  up6n  a  cit- 
izen not  of  common  right,  it  may  annex  such 
conditions  upon  its  enjoyment  as  it  sees  fit. 
Nor  can  there  be  any  question  that  where  an 
individual  has  a  legal  monopoly  to  use  his 

groperty  for  a  public  purpose,  and  the  public 
ave  an  interest  in  the  use,  he  is  subject  to  an 
obligation  cast  upon  him  by  the  common  law 
to  demand  only  a  reasonable  compensation  for 
the  use. 

This  is  stated  with  great  clearness  by  Lord 
Ellenborough  in  AUnuU  v.  IngliBy  12  East,  ^Sn, 
"There  is,"  he  said,  "no  doubt  that  the  general 
principle  is  favorecC  both  in  law  and  Justice, 
that  every  man  may  fix  what  price  he  pleases 
upon  his  own  property  or  the  use  of  it;  but  if. 
for  a  particular  purpose,  the  public  have  a  right 
to  resort  to  his  premises  and  make  use  of  them, 
and  he  have  a  monopoly  in  them  for  that  pur- 
pose, if  he  will  take  the  benefit  of  that  monop- 
,  oly,  he  must,  as  an  equivalent,  perform  the 
'dutrjT  attached  to  it  on  reasonable  terms." 

But  the  question  is  whether  the  power  of  the 
Legislature  to  regulate  charges  for  the  use  of 
property  and  the  rendition  of  services  connected 
with  it  depends  in  every  case  upon  the  circum- 
stance that  the  owner  of  the  property  has  a 
legal  monopoly  or  privilege  to  use  the  property 
for  the  particular  purpose,  or  has  some  special 
protection  from  the  government,  or  some  pe- 
culiar benefit  in  the  prosecution  of  his  business. 
Lord  Hale  in  the  treatises  *'De  Portibus  MarUT 
and  **De  Jure  Maris,*  so  largely  quoted  from 
in  the  opinions  in  the  Munn  iJase,  used  the  lan- 
guage thai  when  private  property  is  '^affected 
with  a  public  interest,  it  ceases  to  ht  juris  pri^ 
vati  only,"  in  assigning  the  reason  why  ferries 
and  public  wharves  should  be  under  public 
regulation  and  only  reasonable  tolls  charged. 
The  right  to  establish  a  ferrv  was  a  franchise, 
and  no  man  could  set  up  a  l^erry.  although  he 
owned  the  soil  and  landing-places  on  both  sides 
of  the  stream,  without  a  charter  from  the  King 
or  a  prescription  time  out  of  mind.  The  fran- 
chise to  establish  ferries  was  a  royal  preroga- 
tive, and  the  grant  of  Che  King  was  necessary 
to  authorize  a  subject  to  establuh  a  public  fer- 
ry, even  on  his  own  premises.  When  we  recur 
to  the  origin  and  purpose  of  this  prerogative. 
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a  'ffiW  be  seen  that  it  was  vested  in  the  Eins^  as 
a  means  by  which  a  business,  in  which  the 
whole  community  were  interested,  could  be 
regulated.  In  other  words,  it  was  simply  one 
mode  of  exercising  a  prerogative  of  govern- 
ment, that  is  to  say,  through  the  sovereign  in- 
stead of  through  Parliament,  in  a  matter  of 
public  concern.  This  and  similar  prerogatives 
were  vested  in  the  King  for  public  purposes, 
and  not  for  hU  private  advantage  or  emolu- 
ment 

Lord  Eenyon,  in  Borke  ▼,  Dayrdh  4  T.  R. 
410,  said:  "The  prerogatives  of  the  Crown  are 
not  given  for  the  pprsonal  advantage  of  the 
King,  but  they  aie  allowed  to  exist  because 
they  are  benencial  to  the  subject;"  and  it  is  said 
in  Chitty  on  Preroeatives,  p.  4:  **The  splendor, 
rights  and  power  of  the  Grown  were  attached 
to  it  for  the  benefit  of  the  people,  and  not  for 
the  private  gratification  of  the  subject. ''  And 
Lord  Hale,  In  ooe  of  the  passages  referred  to, 
in  stating  the  reason  why  a  man  mav  not  set 
up  a  f c  rry  without  a  charter  from  t£ie  King, 
says:  "Because  it  doth  in  consequence  tend  to 
a  common  chtrge  and  is  become  a  thins:  of  pub- 
lic interest  and  use,  and  every  man  for  his  pas- 
sasre  pays  a  toll  which  is  a  common  charge,  and 
every,  ferry  ought  to  be  under  a  public  regula- 
tion." 

The  right  to  take  tolls  for  wharfage  in  a  pub- 
lic port  was  also  a  franchise,  and  t^ls,  as  Lord 
Hale  says,  could  not  be  taken  without  lawful 
title  by  charter  or  prescription.  De  Portibm 
Maris,  77. 

But  the  King,  if  he  maintained  a  public 
wharf,  was  under  the  same  obligation  as  a  sub- 
ject to  exact  ooly  reasonable  tolls;  nor  could 
the  King  authorize  unreasonable  tolls  to  be 
taken  by  a  subject.  The  language  of  Lord 
Hale  is  explicit  upon  both  these  points:  "If  the 
King  or  subject  have  a  public  wharf  into  which 
all  persons  that  come  to  that  port  must  come 
to  unload  their  goods,  as  for  the  purpose,  be- 
cause they  are  the  wharves  only  licensed  by  the 
Qfueen,  according  to  the  Statute  of  1  Elizabeth, 
chap.  2,  or  because  there  is  no  other  wharf  in 
that  port,  as  it  may  fall  out  when  a  port  is  new- 
ly erected;  in  that  case  there  cannot  be  taken 
arbitrary  and  exces5;ive  duties  for  cranage, 
wharfage,  passage,  etc.  Neither  can  they  be 
enhanced  to  an  immoderate  degree,  but  the 
duties  must  be  reasonable  and  moderate,  though 
settled  by  the  Kind's  license  or  charter." 

The  contention  that  the  right  to  regulate  the 
charges  of  ferrymen  or  whartingers  whs  found- 
ed on  the  fact  that  tolls  could  not  be  taken 
without  the  King's  license,  does  not  seem  to  us 
to  be  sound.    It  rested  on  the  broader  basis  of 

Eublic  interest,  and  the  license  was  the  method 
y  which  persons  exercising  these  functions 
were  subjected  to  governmental  supervision. 
The  King,  in  whom  the  franchise  of  wharf a^ 
wasvest^  as  a  royal  prerogative,  was  himself, 
«s  has  been  shown,  subject  to  the  same  rule  as 
the  subject,  and  could  only  exact  reasonable 
wharfage,  nor  could  he  by  express  license  au- 
thorize the  taking  of  more. 

The  language  of  Lord  Hale,  that  private 
property  may  be  affected  by  a  public  interest, 
cannot  justly,  we  think,  be  restricted  as  mean- 
ing only  property  clothed  with  a  public  char- 
acter by  spedal  grant  or  charter  of  the  sover- 
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The  control  which  by  common  law  and  bv 
statute  is  exercised  over  common  carriers,  ui 
conclusive  upon  the  point  that  the  right  of  the 
lieglslature  to  regulate  the  charges  for  services 
in  connection  wiUi  the  use  of  property  does  not 
in  every  case  depend  upon  the  question  of  legal 
monopoly. 

From  the  earliest  period  of  the  common  law 
it  has  been  held  that  common  carriers  were 
bound  to  carry  for  a  reasonable  compensation. 
They  were  not  at  liberty  to  chirge  whatever 
sum  they  pleased,  and  even  where  the  price  ot 
carriage  was  fixed  by  the  contract  or  conven* 
tion  01  the  I  parties,  the  contract  was  not  enforce- 
able beyond  the  point  of  reasonable  compensa- 
tion. From  time  to  time  statu ''^  have  been 
enacted  in  England  and  in  this  country,  fixing 
the  sum  which  should  be  charged  by  carriers  for 
the  transportation  of  passen^rs  and  property, 
and  the  validity  of  such  legislation  has  not  been 
questioned.  •  But  the  business  of  common  car- 
riers until  recent  times  was  conducted  almost 
exclusively  by  individuals  for  private  emolu- 
ment, and  was  open  to  eveirone  who  chose  to 
engage  in  it.  The  State  con  f erred  no  franchise , 
and  extended  to  common  carriers  no  benefit  or 
protection,  except  that  general  protection  which 
the  law  affords  to  all  persons  and  property 
within  its  jurisdiction.  The  extraordinary  ob- 
ligations imposed  upon  carriers  and  the  subjec- 
tion of  the  business  to  public  regulation  were 
based  on  the  character  of  the  business,  or,  in 
the  language  of  Sir  William  Jones,  upon  the 
consideration  "that  the  calling  is  a  public  em- 
ployment."   Jones,  Bailm.  Appendix. 

tt  is  only -a  public  employment  in  the  sense 
of  the  language  of  Lord  Hale,  that  it  was  "af- 
fected with  a  public  interest;"  and  the  imposi- 
tion of  the  character  of  a  public  business  upoa 
the  business  of  a  common  carrier  was  made  be- 
cause public  policy  was  deemed  to  require  that 
it  shoiild  be  under  public  regulation. 

The  principle  of  the  common  law  that  com- 
mon carriers  must  serve  the  public  for  a  rea- 
sonable compensHtion  became  a  part  of  the  law 
of  this  State,  and  from  the  adoption  of  the  Gon« 
stitution  has  been  part  of  our  municipal  law. 

It  is  competent  for  the  Legislature  to  change 
the  rule  of  reasonable  compensation,  as  the 
matter  was  left  by  the  common  law,  and  pre- 
scribe a  fixed  and  definite  compensation  for  the 
services  of  common  carriers.  This  principle 
was  declared  in  the  Munn  Ccue^  which  was 
cited  with  approval  on  this  point  in  Sawyer  v. 
Davis,  186  Mass.  239.  It  accords  with  thelan- 
firuage  of  Chief  Justice  Shaw,  in  Com,  v.  Alffer, 
supra:  "Whenever  there  is  a  general  right  on 
the  part  of  the  public,  and  a  general  duty  of 
the  landowner  or  any  other  person  to  respect 
such  right,  we  think  it  is  competent  for  the 
Lej^slature,  by  a  specific  enactment,  to  pre- 
scribe a  precise,  practical  rule  for  declaring, 
establishing  and  securing  such  right  and  en- 
forcing respect  for  it."  The  practice  of  the 
Legislature  in  this  and  other  States,  to  prescribe 
a  maximum  rate  for  the  transportation  of  per- 
sons or  property  on  railroads,  is  justified  upon 
this  principle. 

Where  the  right  of  the  Legislature  to  regu- 
late the  fares  or  charges  on  railroads  is  reserved 
by  the  charter  of  incorporation,  or  the  charter 
was  granted  subject  to  the  general  right  of  alter- 
ation or  repeal  by  the  Legislature^  the  power  of 
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tLe  Legislature  id  fsucb  cases  to  prescribe  tbe  rate 
of  con)pen8atioD  is  a  part  of  tbe  contract,  and 
tbe  exercise  of  tbe  power  does  not  depend  upon 
any  general  legislative  autboriiv  to  regulate  tbe 
ebarges  ot  common  carriers.  But  tbe  cases  are 
uniform  tbat  wbere  tbere  is  no  reservation  in 
tlie  cbarter  tbe  Legislature  may,  nevertbeless, 
interfere  and  prescribe  or  limit  tbe  cbarecs  of 
railroad  corporations.  The  Granger  vases, 
supra;  Law  v.  Beidelman,  125  U.  B.  680  [81 
L.  ed.  841];  Earl,  J.,  in  Pwple  v.  Boston  A  A, 
B.  Co,  svpra;  Ruger,  Ch,  e/.,  in  Bvffalo  East 
Side  i?.  Co,  V,  Lvjffalo  Street  R.  Co,  supra, 

Tbe  power  of  regulation  in  tbese  cases  does 
not  turn  upon  tbe  fact  tbat  tbe  entities  affected 
by  tbe  legislation  are  corporations  deriving 
tbeir  existence  frnm  tbe  State,  but  upon  tbe 
fact  tbat  tbe  corporations  are  common  carriers, 
and,  tberefore,  subject  to  legislative  control. 
Tbe  State,  in  constituting  a  corporation,  may 
prescribe  or  limit  its  powers  and  Reserve  sucb 
control  as  it  sees  fit,  and  tbe  body  accepting  tbe 
cbnrter  takes  it  subject  to  sucb  limitations  and 
reservations,  and  is  bound  by  tbem.  Tbe  con- 
siderations upon  wbicb  a  corporation  bolds  its 
francbise  are  tbe  duties  and  obligations  imposed 
by  tbe  Act  of  incorporation.  But  wben  a  cor- 
poration is  created  it  bas  tbe  same  rigbts  and  tbe 
same  duties,  ^itbin  tbe  scope  maiKed  out  for 
its  action,  tbat  a  natural  person  baa.  Ita  prop- 
erty is  secured  to  it  by  tbe  same  constitutional 
guaranties,  and  in  tbe  management  of  its  prop- 
erty and  business  is  subject  to  regulation  by 
tbe  Legislature  to  tbe  same  extent  only  as  nat- 
ural persons,  except  as  tbe  x>ower  may  be  ex- 
tended by  its  cbarter.  , 

Tbe  mere  fact  of  a  corporate  cbaracter  does 
not  extend  tbe  power  of  legislative  regulation. 
For  illustration,  it  could  not  justly  be  contended 
tbat  tbe  Act  of  18^8  woi  Id  be  a  valid  exercise 
of  legislative  power  as  to  corporations  organized 
for  tbe  purpose  of  elevating  grain,  altbougb 
invalid  as  to  private  persons  conducting  tbe 
same  business.  Tbe  conceded  power  of  legis- 
lation over  common  earners  is  adverse  to  tbe 
claim  tbat  the  police  power  does  not  in  any 
case  include  tbe  power  to  fix  tbe  price  of  ^e 
use  of  private  property,  and  of  services  connect- 
ed witb  sucb  use,  unless  tbere  is  a  legal  monop- 
oly, or  special  governmental  privileges  or  pro- 
tection bas  been  bestowed. 

It  is  said  tbat  tbe  control  wbicb  tbe  Le^sla- 
ture  is  permitted  to  exerdse  over  tbe  business 
of  common  carriers  is  a  survival  of  tbat  class 
of  legislation  wbicb  in  former  times  extended 
to  tbe  details  of  personal  conduct,  and  assumed 
to  regulate  tbe  private  affHirs  and  business  of 
men  in  tbe  minutest  particulars.  Tbis  is  true. 
But  it  bas  survived  because  it  was  entitled  to 
survive. 

By  reason  of  tbe  cbanged  conditions  of  soci- 
ety, and  a  truer  appreciation  of  tbe  proper  func- 
tions of  government,  many  tbings  bave  fallen 
out  of  tbe  range  of  tbe  police  power  as  former- 
ly recognized,  tbe  regulation  of  wbicb,  by 
legislation,  would  now  be  regarded  as  invading 
personal  liberty.  But  society  could  not  safely 
surrender  tbe  power  to  regulate  by  law  tbe 
business  of  common  carriers.  Its  value  bas 
been  infinitely  increased  by  tbe  conditions  of 
modem  commerce,  under  wbicb  tbe  carrying 
trade  of  tbe  country  is,  to  a  great  extent,  ab- 
sorbed by  corporations;  and  as  a  check  upon 
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tbe  ^rced  of  tbese  consolidated  interests,  tbe 
legislative  power  of  regulation  is  demanded  bj 
tbe  most  imperative  public  interests. 

Tbe  same  principle  upon  wbicb  tbe  control 
of  common  carriers  rests  bas  enabled  tbe  State 
to  regulate  in  tbe  public  interest  tbe  ebarges  of 
telephone  and  telegraph  companies,  and  U> 
make  tbe  telephone  and  telegraph,  tbose  im- 
portant agencies  of  commerce,  subservient  to 
tbe  wants  and  necessities  of  society.  Tbese 
regulations  in  no  way  interfere  witb  a  rational 
liberty— liberty  refrulated  by  law.  Tbere  are 
elements  of  publicity  in  tbe  ousiness  of  elevat- 
ing grain  wbicb  peculiarly  affect  it  witb  a  pub- 
lic interest.  Tbev  are  found  in  the  nature  and 
extent  of  tbe  business,  its  relation  to  tbe  com- 
merce of  tbe  8tate  and  country,  and  tbe  prac- 
tical monopoly  enjoyed  by  tbose  engaged  in  it. 
Tbe  extent  of  tbe  business  is  shown  by  tbe  facts 
to  wbicb  we  bave  referred.  A  large  proportion 
of  tbe  surplus  cereals  of  tbe  country  passes 
through  the  elevators  at  Buffalo,  and  finds  its 
way  through  tbe  Erie  Canal  and  Hudson  River 
to  the  seaboard  at  ^ew  York,  from  whence 
tbey  are  distributed  to  tbe  markets  of  tbe  world. 
Tbe  business  of  elevating  grain  is  an  incident 
to  tbe  business  of  transportation.  Tbe  elevators 
are  indispensable  instrumentalities  in  tbe  busi- 
ness of  the  common  carrier.  It  is  scarcely  too- 
much  to  say  tbat,  in  a  broad  sense,  tbe  elevat-, 
ors  perform  tbe  work  of  tbe  caniers.  They 
are  located  upon  or  adjacent  to  the  waters  of 
the  State,  and  transfer  from  the  lake  vessels  to 
tbe  canal  boats,  or  from  tbe  canal  boats  to  the 
ocean  vessels,  the  cargo  of  grain,  and  thereby 
perform  an  essential  service  in  transportation. 
It  is  bv  means  of  tbe  elevators  tbat  transiiorta- 
tion  of  grain  by  water  from  tbe  upper  lakes  to- 
tbe  seaboard  is  rendered  possible.  It  needs  no 
argument  to  show  tbat  the  business  of  elevating 
giain  has  a  vital  relation  to  commerce  in  one  oi 
its  most  important  aspects.  Every  excessive 
charge  made  in  the  course  of  tbe  transportation 
of  grain  is  a  tax  on  commerce,  and  the  public 
bave  a  deep  interest  that  no  exorbitant  charges 
shall  be  exacted  at  any  point  upon  the  business 
of  transportation. 

Tbe  blate  of  New  York,  in  the  construction 
of  tbe  Erie  Canal,  exhibited  its  profound  ap- 
preciation of  tbe  public  interest  involved  in 
tbe  encouragement  of  commerce. 

The  Legislature  of  tbe  State,  in  entering 
upon  tbe  work  of  constructing  a  waterway  be- 
tween Lake  Erie  and  tbe  Atlantic  Ocean,  set» 
forth  in  tbe  preamble  of  tbe  originating  Act  of 
1817  its  reasons  for  that  great  undertaking. 
"It  will,"  the  preamble  says,  "promote  agri- 
culture, manufactures  and  commerce,  mitipite 
tbe  calamities  of  war  and  enhance  the  blessings 
of  peace,  consolidate  tbe  Union  and  advance 
tbe  prosperity  and  elevate  tbe  cbaracter  of  tbe 
United  States."  In  tbe  construction  and  en- 
largement of  tbe  canal  tbe  State  bas  expended 
vast  sums  of  money,  raised  by  taxation,  and 
finally,  to  still  further  promote  tbe  interests  of 
commerce,  it  has  made  tbe  canal  a  free  high- 
way and  maintains  it  by  a  direct  tax  upon  the 
people  of  the  State.  The  wise  forecast  and 
statesmanship  of  the  projectors  of  tbis  work 
bave  been  amply  demonstrated  by  experience. 
It  bas  largely  contributed  to  tbe  power  and  in* 
fliience  of  tbe  State,  promoted  the  prosperity 
of  tbe  people,  and  to  it,  more  perhaps  than  to 
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any  otlier  sinc^e  cause,  is  It  owing  that  the 
City  of  New  York  has  become  the  commercial 
center  of  the  Union.  Whatever  impairs  the 
usefulness  of  the  canal  as  a  highway  of  com- 
merce involves  the  public  interest.  The  people 
of  New  York  are  greatly  interested  to  prevent 
any  undue  exactions  in  the  business  of  trans- 
portation which  shall  enhance  the  cost  of  the 
necessaries  of  life,  or  force  the  trade  in  grain 
into  channels  outside  of  our  State.  In  Booker 
V.  VandeiDater,  4  Denio,  849,  the  court  was 
caU^  upon  to  consider  the  validity  of  an  agree- 
ment between  certain  transportation  lines  on 
the  canal  to  keep  up  the  price  of  freights.  The 
court  held  the  agreement  to  be  illegal,  and  Jew- 
€tt,  J.,  in  pronouncing  the  judgment  of  the 
court,  said,  "that  the  raising  of  the  price  of 
freights  for  the  transportation  of  merchandise 
or  passengers  upon  our  canals  is  a  matter  of 

Sublic  concern  and  in  which  the  public  have  a 
eep  interest,  does  not  admit  of  doubt.  It  is  a 
familiar  maxim  that  competition  is  the  life  of 
trade.  It  follows  that  whatever  destroys,  or 
even  relaxes,  competition  in  trade,  is  injurious, 
if  not  fatal  to  it." 

The  same  question  came  up  a  second  time  in 
Btanton  v.  AUen,  6  Denio,  434,  and  was  decided 
the  same  way.  In  the  course  of  its  opinion  the 
court  said!  "As  these  canals  are  the  property 
of  the  State,  constructed  at  great  expense  as 
facilities  to  trade  and  commerce,  and  to  foster 
and  encourage  agriculture,  and  are,  at  the  same 
time,  a  magnificent  source  of  revenue,  what- 
ever concerns  their  employment  and  usefulness 
deeply  involves  the  interest  of  the  whole  State." 
The  fostering  and  protection  of  commerce  was, 
even  in  ancient  times,  a  favorite  object  of  Eng- 
lish law  (Chitty,  Prero^.  162);  and  this  author 
states  that  the  * 'superintendence  and  care  of 
commerce;  on  the  success  of  which  so  materi- 
all^r  depends  the  wealth  and  prosperity  of  the 
nation,  are  in  various  cases  allotted  to  the  King 
by  the  Constitution,"  and  many  governmentai 
powers  vested  in  the  sovereign  in  England 
have,  'since  our  Revolution,  devolved  on  the 
Legislatures  of  the  States.  The  statutes  of  Eng- 
land, in  earlier  times,  were  full  of  oppressive 
commercial  regulations,  now,  happily,  to  a 
great  extent,  abrogated;  but  that  the  mterests 
of  commerce  are  matters  of  public  concern,  all 
States  and  governments  have  fully  recognized. 
The  third  element  of  publicity  which  tends 
te  distinguish  the  business  of  elevating  grain 
from  general  commerciBl  pursuits,  is  the  prac- 
tical monopoly  which  is,  or  may  be,  connected 
with  its  prosecution.  In  the  City  of  Buffalo 
the  elevators  arc  located  at  the  junction  of  the 
canal  with  Lake  Erie.  The  owners  of  grain 
are  compelled  to  use  them  in  transferrins  car- 
goes. The  area  upon  which  it  is  practicable 
to  erect  them  is  limited.  The  structures  are 
expensive,  and  the  circumstances  afford  great 
facility  for  combination  among  the  owners  of 
elevators  to  fix  and  maintain  an  exorbitant  tar- 
iff of  charges,  and  to  bring  into  the  combina- 
tion any  new  elevator  which  may  be  erected, 
and  employ  it  or  leave  it  unemployed,  but  in 
either  case  permit  it  to  share  in  the  aggregate 
earnings.  It  is  evident  that  if  such  a  combina- 
tion in  fact  exists,  the  principal  of  free  competi- 
tion in  trade  is  excluded.  The  precise  object 
of  the  combination  would  be  to  prevent  compe- 
tition.   The  result  of  such  a  combination  ^  ould 
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necessarily  be  to  subject  the  lake  ves^ls  and 
canal  boats  to  any  exaction  which  the  elevator 
owners  might  see  fit  to  impose  for  the  service 
of  the  elevator,  and  the  elevator  owners  would 
be  able  to  levy  a  tribute  on  the  community,  the 
extent  of  which  would  be  limited  only  by  their 
discretion. 

It  is  upon  these  various  circumstances  that 
the  court  is  called  u^on  to  determine  whether 
the  Legislature  may  interfere  and  regulate  the 
charges  of  elevators.  It  is  purely  a  question 
of  legislative  power.  If  the  power  to  legislate 
exists,  the  court  has  nothing  to  do  with  the 
policy  or  wisdom  of  the  interference  in  the  par- 
ticular case,  or  with  the  question  of  the  ade- 
quacy or  inadequacy  of  the  compensation  au- 
thorized. "This  court,"  said  Chase,  Gh,,  J.  in 
the  License  Tax  Gam,  72  U.  S.  5  Wall.  469  [18 
L.  ed.  500],  "can  know  nothing  of  public  poli- 
cy, except  from  the  Constitution  and  the  laws, 
and  the  course  of  administration  and  decision. 
It  has  no  legislative  powers.  It  cannot  amend 
or  modify  any  legislative  Act.  It  cannot  ex- 
amine questions  as  expedient  or  inexpedient^ 
as  politic  or  impolitic.  Considerations  of  that 
sort  must  be  addressed  to  the  Legislature. 

giuestions  of  policy  there  are  concluded  here." 
an  it  be  said,  in  view  of  the  exceptional  ch> 
cumstances,  that  the  business  of  elevating  grain 
is  not  "affected  with  a  public  interest,"  within 
the  language  of  Z^rd  Hale,  or  that  the  case 
does  not  fall  within  the  principle  which  permits 
the  Legislature  to  regulate  the  business  of  com- 
mon carriers,  ferrymen,  innkeepers,  hackmen 
and  the  interest  on  the  use  of  money? 

It  seems  to  us  that  speculative,  ii  not  fanci- 
ful, reasons  have  been  assigned  to  account  for 
the  right  of  legislative  regulation  in  these  and 
other  cases.  U  is  said  that  the  right  to  regu- 
late the  charges  of  hackmen  springs  from  the 
fact  that  they  are  assigned  stands  in  the  public 
streets;  that  the  Legislature  may  regulate  the 
toll  on  ferries  because  the  right  to  establish  a 
ferry  is  a  franchise,  and,  therefore,  the  busi- 
ness is  subject  to  regulation;  that  the  ri^ht  to 
regulate  wharfage  rested  upon  the  permission 
of  the  sovereign  to  extend  wharves  into  the  bed 
of  navigable  streams,  the  title  to  which  was  in 
the  sovereign;  that  the  right  to  regulate  the  in- 
terest on  the  use  of  money  sprung  from  the 
fact  that  taking  intei-est  was  originally  illegal 
at  common  law,  and  that  where  the  nght  was 
granted  by  statute,  it  was  taken  subject  to  reg- 
ulation by  law. 

The  plain  reason,  we  think,  why  the  charges 
of  hackmen  and  ferrymen  were  made  subject 
to  public  regulation  Ib,  that  they  were  common 
carriers.  The  reason  assigned  for  the  right  to 
yeeulate  wharfage  in  England  overlooks  the 
fact  that  the  title  to  the  bed  of  navigable  streams 
was  frequently  vested  in  a  subject,  and  was  his 
private  property,  subject  to  certain  public 
rights,  as  the  right  of  navigation,  and  no  dis- 
tinction as  to  the  power  of  public  regulation  ia 
suggested  in  the  ancient  books  between  wharves 
built  upon  the  bed  of  navi^ble  waters,  the  title 
to  which  was  in  the  sovereign,  and  wharves  er- 
ected upon  navigable  streams,  the  bed  of  which 
belonged  to  a  subject.  The  obligation  of  the 
owner  of  the  only  wharf  in  a  newly  erected 
port  to  charge  only  reasonable  wharfage  ie 
placed  by  Lord  Hale  on  the  ground  of  a  virtual 
as  distinguished  from  a  legal  monopoly. 
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The  reason  asengncd  for  the  right  to  regalate 
interest  takes  no  account  of  the  fact  that  the 
prohibition  by  the  ancieot  common  law  to  take 
interest  at  all  was  a  regulation,  and  this  mani- 
festly did  not  rest  upon  any  benefit  conferred 
on  the  lenders  of  money.  It  was  a  regulation 
springing  from  a  supposed  public  interest,  and 
was  peculiarly  oppressive  on  a  certain  class. 
A  law  prohibiting  the  taking  of  interest  on  the 
use  of  money  would  now  be  deemed  a  viola- 
tion of  a  right  of  property.  But  the  material 
point  is,  that  the  prohibition,  as  well  as  the  reg- 
ulation, of  interest,  was  based  upon  public  pol- 
icy, and  the  present  conceded  right  of  regula- 
tion does  not  have  its  foundation  in  any  grant 
or  privilege  conferred  by  the  sovereign. 

The  attempts  made  to  place  the  right  of  pub- 
lic regulation  in  these  cases  upon  the  ground 
of  special  privilege  conferred  by  the  public  on 
those  affected,  cannot,  we  thin^  be  supported. 
The  underlyins:  principle  is  that  business  of 
certain  kinds  holds  such  a  peculiar  relation  to 
the  public  interests  that  there  is  superinduced 
upon  it  the  right  of  public  regulation.  We 
rest  the  power  of  the  Legislature  to  control  and 
regulate  elevator  charges  on  tb^  nature  and  ex- 
tent of  the  business,  the  existence  of  a  virtual 
monopoly,  the  benefit  derived  from  the  canal, 
creating  the  business  and  making  it  possible, 
the  interest  to  trade  and  commerce,  the  relation 
of  the  business  to  the  prosperity  and  welfare  of 
the  State,  and  the  practice  of  legislation  in  an- 
alogous cases.  These  circumstances  collecti  ve- 
ly  create  an  exceptional  case  and  justify  legis- 
lative regulation. 

The  case  of  Munn  ▼.  lUinais  has  been  fre- 

guently  cited  with  approval  by  courts  in  other 
tates.  Nash  v.  Page,  80  Ky.  589;  HoekeU  v. 
8taU,  106  Ind.  250,  2  West.  Rep.  764;  OTieM- 
peake  <&  P.  Tdeph.  Go.  v.  Baltimore  d  0.  Teleg, 
Co,  66  Rid.  899, 6 Cent.  Rep.  472;  Davis  v.  State, 
68  Ala.  68. 

In  Nash  v.  Page  it  was  held,  upon  the  doc- 
trine of  the  Munn  Case,  that  warehousemen  for 
the  public  sale  and  purchase  of  tobacco  in 
Louisville  exercised  a  public  business  and  as- 
sumed obligations  to  serve  the  entire  public, 
and  could  not  exclude  persons  from  buying  or 
selling  tobacco  in  their  warehouses  who  were 
not  metnbers  of  the  Board  of  Trade.  In  Ilock 
ett  V.  State  it  was  held  that  the  relations  which 
telephone  companies  have  assumed  towards  the 
public  impose  public  obligations,  and  that  all 
the  instruments  and  appliances  used  by  tele- 
phone companies  in  the  prosecution  of  the 
business  were,  in  legal  contemplation,  devoted 
to  public  use.  In  Cltesapeake  dt  P,  Teleph,  Go, 
V.  Baltimore  <fc  0.  Teleg.  Go.  legislation  prohib- 
iting discrimination  in  the  business  of  telegraph- 
ing was  upheld  on  the  doctrine  of  the  Munn 
Case.  The  criticism  to  which  the  Munn  Case 
has  been  subjected  has  proceeded  mainly  on  a 
limited  and  strict  construction  and  definition 
of  the  police  power.  The  ordinary  subjects 
upon  which  it  operates  are  well  understood. 

It  is  most  frequently  exerted  in  the  mainte- 
nance of  public  order,  the  protection  of  the 
{>ubiic  health  and  public  morals,  and  in  regu- 
ating  mutual  rights  of  property,  and  the  use 
of  property,  so  as  to  prevent  uses  by  one  of  his 
property  to  the  injury  of  the  property  of  an- 
other. These  are  instances  of  its  exercise,  but 
they  do  not  bound  the  share  of  its  operation. 
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In  People  v.  King,  110  N.  Y.  418,  it  was  gtr&x 
a  much  broader  scope,  and  was  held  to  be  efli* 
cient  to  prevent  discrimination  on  the  ground 
of  race  and  color  in  places  opened  for  public 
entertainments.  In  that  case  the  owner  of  lihe 
skating  rink  derived  no  special  privilege  or 
prolecuon  from  the  State.  The  public  held  no 
right  in  any  lea^al  sense  to  resort  to  his  prem- 
ises. His  permission,  except  for  the  public  in- 
terest involved,  was  revocable  as  to  the  whole 
community  or  any  individual  citizen.  But  it 
was  held  that  so  long  as  he  devoted  his  place 
to  purposes  of  public  entertainment,  he  subject- 
ed it  to  public  regulations. 

There  is  little  reason,  under  our  mtem  of 
government,  for  placing  a  close  and  narrow 
interpretation  on  the  police  power,  or  in  re- 
stricting its  scope  so  as  to  hamper  the  legisla- 
tive power  in  dealing  with  the  varying  neces- 
sities of  society,  and  the  new  circumstances  as 
they  arise,  calling  for  legislative  intervention 
in  the  public  interest.  life,  liberty  and  prop- 
erty have  a  substantial  protection  against  seri- 
ous invasion  by  the  Legislature  in  the  traditions 
of  the  English-speakmg  race,  and  a  pervading 
public  sentiment  which  is  quick  to  resent  way 
substantial  encroachment  upon  personal  free- 
dom or  the  rights  of  property.  In  no  country 
is  the  force  of  public  opinion  so  direct  and  im- 
perative as  in  this.  The  Legislature  may  trans- 
gress the  principles  of  the  Constitution.  It 
has  done  so  in  the  past,  and  it  may  be  expected 
that  it  will  sometimes  do  so  in  the  future.  But 
unconstitutional  enactments  have  generally 
been  the  result  of  haste  or  inadvertence,  or  of 
transient  and  unusual  conditions  In  times  of 
public  excitement,  which  have  been  felt  and 
responded  to  in  the  halls  of  legislation. 

The  frapiers  of  the  government  w{se1y  inter- 
posed the  judicial  power,  and  invested  it  with 
the  prerogative  of  bringing  every  legislative 
Act  to  the  test  of  the  Constitution.  But  no 
serious  invasion  of  constitutional  guaranties  by 
the  Legislature  can  for  a  long  time  withstand 
the  searching  influence  of  public  opinion, 
which  sooner  or  later  is  sure  to  come  to  the  side 
of  law  and  order  and  justice,  however  much 
for  a  time  it  may  have  been  swayed  by  passion 
or  prejudice,  or  whatever  aberration  may  have 
marked  its  course.  So,  aJso,  in  that  wide  range 
of  legislative  powers  over  persons  and  prop- 
erty, which  lie  outside  of  the  prohibitions  of 
the  Constitution,  and  which  inhere  of  necessity 
in  the  very  idea  of  government,  by  which  per- 
sons and  property  may  be  affected  without 
transgressing  constitutional  guaranties,  there 
is  a  restraining  and  corrective  power  in  publio 
opinion  which  is  a  safeguard  of  tremendous 
force  a^inst  unwise  and  impolitic  legislation, 
hampering  individual  enterprise,  and  checking 
the  healthful  stimulus  of  self-interest,  whica 
are  the  life  blood  of  commercial  progress. 
The  police  power  may  be  used  for  illegitimate 
ends,  although  no  court  can  say  that  the  funda- 
mental law  has  been  violated.  There  is  a 
remedy  at  the  polls,  and  it  is  an  efficient  rem- 
edy if,  at  the  bottom,  the  legislation  under  it  is 
oppressive  and  unjust. 

The  remedy  by  taking  away  the  power  of 
the  Legislature  to  act  at  will  would  Indeed  be 
radical  and  complete.  But  the  moment  the 
police  power  is  destroyed  or  curbed  by  l^zed 
and  rigid  rules,  a  danger  is  introdooed  into 
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our  system  which  would,  we  think,  be  far 
greater  than  results  from  an  occasional  depar- 
ture by  the  Legislature  from  correct  principles 
of  government.  We  here  conclude  our  exam- 
ination of  the  important  question  presented  by 
this  case.  The  division  of  opinion  in  this  and 
other  courts  is  evidence  of  the  difficulty  which 
surrounds  it.  But  it  is  ever  to  be  remembered 
that  a  statute  must  stand  so  long  as  any  rea- 
sonable doubt  can  be  indulged  in  favor  of  its 
constitutionality.  We  are  of  opinion  that  the 
Statute  of  1888  is  constitutional  as  a  whole,  and 
that  although  it  may  comprehend  cases  which, 
standing  alone,  might  not  justify  legislative  in- 
terference, yet  they  must  be  governed  by  the 
general  rule  enacted  by  the  Legislature. 

Thejudgment  should  he  affirmed, 

Rag^er*  Gh.  /.,  Earl»  Danforth  and 
JJ,,  concur. 


Gray*  J,,  dissenting: 

I  am  unable  to  assent  to  the  views  expressed 
in  the  opinion  for  the  court,  in  this  case.  Judge 
Peckham  has  thoroughly  examined  and  con- 
sidered the  question  in  Fiople  v.  WaUh,  6  N.  T. 
8.  R.  554,  a  similar  case,  and  I  concur  with 
him  in  that  opinion.  Ab  his  opinion  exhaust- 
ively reviews  the  cases  and  the  text  books,  I 
shall  attempt  no  extended  nor  historical  dis- 
cussion, but  will  briefly  state  the  grounds  of 
mydissent. 

This  legislation  is  sought  to  be  upheld  as 
oonsliiutiunal.  upon  the  ground  that  it  is  with- 
in a  proper  exercise  of  the  sovereign  power  to 
prescribe  regulations,  when  demanded  by  the 
general  wellare  for  the  common  protection  of 
all.  It  is  said  to  fall  within  the  scope  of  the 
police  power  of  the  State:  If  this  is  true  of 
this  measure,  then  I  fail  to  see  where  are  the 
limiu  within  which  the  exercise  of  that  power 
can  be  confined.  This  Act  undertakes  to  reg- 
ulate the  prices  which  can  be  charged  by  an 
individual  in  the  prosecution  of  his  pnvate 
business.  Its  provisions  are  attempted  to  be 
justified  in  this  case,  because,  it  is  said,  the 
business  in  question  is  a  virtual  monopoly; 
owes  its  profitable  existence  to  the  benefit  con- 
ferred by  the  Erie  Canad;  and  the  interests  of 
tradt  and  commerce  and  the  welfare  of  the 
State  demand  that  its  charges  should  be  reg- 
ulated by  the  sovereign  power.  This  plea  for 
the  extension  of  the  police  power,  to  the  extent 
named  of  interfering  with  the  conduct  of  a 
legitimate  private  business  enterprise,  seems  to 
mc  to  find  no  support  in  reason,  and  it  cer- 
tainly tends  to  nullify  that  provision  of  the  Con- 
stitution which  is  supposed  to  guarantee  to 
each  individual  that  he  shall  not  oe  deprived 
of  his  life,  or  liberty  or  property  without  due 
process  of  law. 

The  learned  judge,  writing  the  opinion,  con- 
cedes that  the  uses  to  which  a  man  may  devote 
his  properly,  the  price  which  he  may  charge 
for  such  use.  how  much  he  shall  demand  or  re- 
<ceive  for  his  labor  and  the  methods  of  conduct- 
ing his  business  are,  as  a  general  rule,  not  the 
subjects  of  legislative  regulation.  He  well 
says  that  "these  are  a  part  of  our  liberty,  of 
which,  under  the  constitutional  guaranty,  we 
cannot  be  deprived."  He  believes,  however, 
that  be  finds  In  this  particular  business  oi  ele- 
vating grain  "special  conditions  and  circum- 
stances" which  justify  legislative  control  In 
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my  view  the  concessioii  which  the  learned 
judge  is  obliged  to  make  with  respect  to  oiir 
constitutional  liberties  impairs  the  force  and 
effect  of  his  opinion,  unless  he  is  able  to  show 
that  the  business  in  question  is  affected  with  a 
public  use  or  interest  within  tbe  strict  and 
proper  meaning  of  the  term.  This  I  do  not 
see  that  he  accomplishes.  The  circumstances 
amount  to  nothing  more  than  that  the  tranship- 
ment of  grain  from  and  to  barges,  vessels  and 
cars  is  more  expeditiously  and  advantageously 
done  through  the  use  of  grain  elevators  than  in 
any  other  way,  and  those  persons  who  are  in- 
terested in  the  shipment  of  grain  must,  for  the 
better  promotion  of  their  private  interests,  have 
resort  to  them.  It  may  be  admitted  that  the 
use  of  the  grain  elevator  is  necessary  to  the 
grain  shipper  for  the  profitable  or  successful 
transaction  of  his  businesa  But  do  such  facts 
invest  the  grain-elevating  business,  which  the 
Indiiridual  carries  on  with  such  a  public  char- 
acter as  to  give  the  public  the  right  to  regulate 
the  charges  which  uie  owner  may  make?  If 
the  question  affected  a  corporation  deriving  its 
franchises  and  powers  from  the  State,  a  dOter- 
ent  case  would  be  presented.  But  here  we 
have  the  case  of  an  individual  conducting  his 
private  business  in  a  legitimate  manner  and 
owing  nothintr  to  the  State  for  privileges  or 
powers  or  assistance  conferred.  He  exercises 
the  right,  common  to  all,  of  engaging  in  a 
legitimate  business  for  his  own  profit  ana  gain. 
I  understand  it  to  be  the  general  rule  that  the 
individual  has  absolute  liberty  to  pursue  his 
avocations  and  to  contract  with  respect  to  his 
property,  subject  only  to  the  restriction  that  he 
may  not  interfere  therein  with  his  neighbor's 
rights  or  use  of  property.  He  is  bound  to  use 
hS  own  property  so  as  not  to  injure  his  neigh- 
bor's. That  liberty  I  take  to  be  guaranteed  by 
the  Constitution  to  him  and  to  be  a  most  valu- 
able right.  What  force  or  reason  has  the  sug- 
gestion that  the  business  of  the  individual  su&- 
tdns  some  important  relation  to  a  branch  of 
trade,  in  which  other  persons  are  largely  en- 
gaged, and  that  it  is  therefore  public  in  iis  nat* 
ure,  and  therefore  it  should  become  the  sub- 
ject of  legislative  control  as  to  charges?  Is  it 
because  those  other  penons  complain  of  the 
charges,  and  allege  that  the  business  as  man- 
aged by  those  engaged  in  it  is  virtually  a  monop- 
oly? Has  government  any  concern  or  interest 
in* the  price  which  one  individual  may  demand 
of  another  who  resorts  to  bim  because  of  his 
superior  business  skill  or  faoiiities?  How  does 
the  magnitude  or  the  publicity  of  an  individ- 
ual's  business  furnish  a  valid  reason  for  legis 
lative  interference?  Every  business  is  in  a 
measure  public  and  is  dependent  upon  public 
patronage  for  its  maintenance  and  success.  It 
is  not  compulsory  upon  the  public  to  resort  to 
these  elevators,  nor  is  tbe  business  exclusive,  or 
l)eyond  competition.  There  is  a  vei7  wide  dis- 
tinction between  those  cases,  which  are  re- 
ferred to  in  the  books,  and  which  l/yrd  Ellen- 
borough  speaks  of  in  AllnuU  v.  Inglis,  12  East, 
539,  where  the  public  have  a  right  to  resort  to 
the  premises  of  tbe  individual  and  to  make  use 
of  them,  and  that  individual  has  a  monopoly  in 
them  for  that  purpose,  and  the  case  of  an  indi- 
vidual prosecuting  his  own  business  upon  his 
own  premises,  by  no  leave,  privilege  or  fran- 
chise of  the  sovereign  power.    Here  it  is  a  mat* 
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If  the  plaiDtiff  was  an  uDinvited  piest  or  a 
trespasser,  or  entered  under  a  bare  license,  the 
defendant  is  only  liable  for  gross  negligence. 

2  Shearm.  &  Redf.  Neg.  §§  705,  706. 

In  such  a  case  a  party  takes  all  risks  upon 
himself,  and  he  has  do  nght  to  complain  of  any 
defect  in  the  premises,  though  caused  by  the 
direct  act  of  the  owner. 

Id.  I  705. 

As  the  basement  was  not  intended  for  the  re- 
ception of  defendant's  visitors  or  customers, 
and  the  plaintiff  was  not  expected  or  invited  to 
enter  it,  the  defendant  cannot  beheld  liable  for 
plaintiff's  injuries. 

Zoebisc/t,  V.  Tarbell,  10  Allen,  885;  Parker  ▼. 
Portland  Pub.  Co,  69  Me.  178;  Murray  v.  Mc- 
Lean,67  Dl.  878;  Wilkinson  v.  Fairrie,  1  Hurlst. 
«fc  C.  683;  Victory  v.  Baker,  67  N.  Y.  866; 
Pierce  v.  WfUtcomb,  48  Vt.  127. 

Where  there  is  no  evidence  tending  to  show 
negligence  on  the  part  of  the  defendant,  a  non- 
suit is  proper. 

New  York  d  E.  B,  Go.  v.  Skinner,  19  Pa. 
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However  slight  plaintiff's  negligence  may  be, 
if  but  for  that  negligence  the  accident  would 
not  have  happenea,  he  cannot  recover. 

But  St  V  Bumside,  12  Or.  520. 

It  is  not  a  question  of  appearances,  nor  of 
what  the  plaintiff  supposed  from  the  appear- 
ances, but  simply  whether  the  defendant  has 
failed  in  any  duty  which  he  owed  to  the  plain- 
tiff, either  generaUy,  as  a  member  of  society, 
or  particularly,  because  of  any  relations  subsist- 
ing between  them .  We  have  here  but  a  .ques- 
tion of  law  upon  the  proofs. 

Cusick  V.  Adams,  28  N.  Y.  8.  R.  548.      • 

Mr,  K&rcQs  Rosenthal  for  respondent. 

Works,  J.,  delivered  the  opinion  of  the 
court:  * 

This  is  an  action  for  damages  for  personal  in- 
juries alleged  to  have  been  the  result  of  the  de- 
fendant's negligence.  There  was  a  trial  by 
jury.  When  the  plaintiff's  evidence  was  in 
the  defendant  moved  for  a  non-suit,  which  was 
denied.  There  was  a  verdict  for  the  plaintiff^ 
the  defendant's  motion  for  a  new  trial  was  de- 
nied, and  he  appeals. 

The  evidence  on  the  part  of  the  plaintiff 
showed  substantially  that  the  defendant  was  a 
keeper  of  a  liquor  siEdoon,  and  that  his  private 
residence  was  connected  therewith,  in  the  same 
building;  that  the  plaintiff  was  in  the  saloon, 
drinking  beer;  that  he  asked  the  defendant  the 
way  to  the  urinal;  that  the  defendant  pointed 
the  way;  that  in  the  direction  indicated  by  him 
there  was  a  stairway  leading  to  the  urinal  in 
the  basement  of  the  buildmg,  and  on  the  wall 
the  word  **Toilet"  was  painted  in  large  letters 
to  direct  the  way;  that  in  the  same  general  di- 
rection pointed  out  by  the  defendant  there  was 
a  door  leading  out  onto  a  porch,  back  of  the 
defendant's  ofwelling  or  family  rooms,  from 
which  a  stairway  led  down  into  the  back  yard; 
that  the  plaintiff,  instead  of  taking  the  stairway 
leading  to  the  urinal  connected  with  the  sa- 
loon, passed  through  the  door  out  onto  the 
porch,  and  down  into  the  back  yard,  where 
there  was  a  urinal  for  the  use  of  the  family; 
that  the  plaintiff  attempted  to  return  to  the 
saloon,  but  instead  of  coming  through  the  door 
through  which  he  had  passed  out,  he  opened 
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another  door  leading  into  another  and  private 
part  of  the  house,  where  the  floor  had  been 
taken  up  for  the  purpose  of  making  repairs, 
and,  stepping  in,  was  precipated  into  a  cellar 
and  injured;  that  the  plaintiff  did  not  know  tlie 
condition  of  the  building  which  caused  his  fall, 
and  that  he  supposed  that  he  was  coming  back 
through  the  door  at  which  he  had  gone  out^ 
The  plaintiff  both  denied  and  admitted  that  ho 
.knew  what  the  word  "Toilet,"  painted  on  the 
waU,  meant,  but  testified  that  he  did  not  see  it. 

This  evidence  showed  no  actionable  negli- 
gence on  the  part  of  the  defendant,  and  for  that 
reason  the  nonsuit  should  have  bc?n  granted. 
The  keeper  of  a  public  place  of  business  is 
bound  to  keep  his  premises,  and  the  passage- 
ways to  and  from  it,  in  safe  condition,  and  use 
ordinary  care  to  avoid  accidents  or  injury  to 
those  properly  entering  ux)on  his  premises  on 
business.  Parker  v.  Portland  Pah.  Co.  69  Me. 
173;  Carleton  v.  Franconia  Iron  <fc  SUei  Co.  99 
Mass.  216;  Bennett  v.  Lovismile  db  N.  B,  Co, 
102  U.  8.  677  [26  L.  ed.  285]. 

But  this  rule  only  applies  to  such  parts  of 
the  building  as  are  a  part  of,  or  used  to  gain 
access  to,  or  constitute  a  paissageway  to  and 
from  the  business  portion  of  the  building,  and 
not  to  such  parts  of  the  building  as  are  used  for 
the  private  purposes  of  the  owner,  unless  the 
party  iniured  has  been  induced  by  the  invita- 
tion or  allurement  of  the  owner,  express  or  im- 
plied, to  enter  therein.  Zoebiseh  v.  Tarb^J,  10 
Allen,  885;  Parker  v.  Portland  Pub.  Co.  69  Me. 
178;  Pieree  v.  Whiteomb,  48  Vt  127;  Wilkin- 
son V.  Fairrie,  1  Hurlst.  &  C.  688;  Murray  v. 
McLean,  57  HI.  878;  Victory  v.  Baker,  67  N. 
Y.  866;  Toomey  v.  8anbon^,  146  Mass.  28,  5 
New  Eng.  Rep.  649. 

As  was  said  in  Sweeny  v.  Old  Colony  d  Ni 
B.  Co.  10  Allen,  872:  "In  order  to  maintain 
an  action  for  an  injury  to  person  or  property 
by  reason  of  negligence  or  want  of  due  care, 
there  must  be  shown  to  exist  some  obligation 
or  duty  towards  the  plaintiff  which  the  defend- 
ant has  left  undischarged  or  unfulfilled." 

The  evidence  fails  to  show  any  such  duty 
resting  upon  the  defendant  towards  the  plain- 
tiff. His  injury  resulted  from  his  entrance, 
uninvited,  into  the  private  apartments  of  the 
defendant.  No  duty  rested  upon  the  defend- 
ant, as  between  him  and  the  plaintiff,  to  keep 
such  part  of  his  premises  In  a  safe  conditiou. 
The  plaintiff  was  there  without  right,  lue 
evidence  does  not  show  that  he  was  in  any  way 
induced  by  the  defendant  to  enter  upon  that 
part  of  his  premises.  It  not  only  fails  to  show 
negligence  on  the  part  of  the  defendant,  but 
does  clearly  show  contributoiy  negligence  on 
the  part  of  the  plaintiff.  The  way  to  the  urinal 
was  plain  to  be  seen.  The  plaintiff  chose  to 
^  into  the  private  yard  of  the  defendant,  and 
m  coming  back  mistook  the  door  through 
which  he  fell  for  the  one  through  which  he 
passed  out.  He  had  no  right  to  pass  through 
either  of  these  doors.  To  do  so  under  the  cir- 
cumstances was  such  negligence  as  must  pre- 
clude him  from  recovering  for  his  injuries. 
Victory  v.  Baker,  supra. 

Conceding  that  the  respondent  was  not 
wrongfully  in  the  place  where  the  accident  oc- 
curred, and  giving  the  most  liberal  construc- 
tion to  his  evidence,  he  was  there  by  the  mere 
license  of  the  appellant,  and  for  that  reason  the 
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appellant  owed  blm  no  duty,  and  be  went 
there  subject  to  all  the  risks  attending  bis  go- 
ing. Holmes  v.  Ifarth  Eastern  R,  Co,  L.  R.  4 
Exch.  267;  Parker  v.  Portland  Pub.  Qo,  supra. 
Counsel  for  resppndent  rely  mainly  upon 
McRickard^,  Flint,  114  N.  Y.  222,  as  support- 
ing his  case.  The  case  referred  to  differed 
widely  from  the  one  before  us.  The  negligence 
relied  upon  there  was  that  the  defendants  had 
failed  to  comply  with  a  statute  of  that  State, 
which  provided  that  "in  any  store  or  building 
in  the  City  of  New  York  in  which  there  sbaU 
exist  or  be  placed  any  hoist-wa^,  elevator,  or 
well-bole,  the  openings  thereof  through  and 
upon  each  floor  of  said  building  shall  be  pro- 
vided with  and  protected  by  a  substantial  rail- 
ing, and  such  good  and  sufficient  trap  doors 
with  which  to  close  the  same  as  may  be  direct- 
ed and  approved  by  the  superintendent  of  build- 
ings; and  such  trap  door  shall  be  kept  closed 
at  all  times  except  when  in  actual  use  by  the 
occupant  or  occupants  of  the  building  having 
the  use  and  control  of  the  same,"  etc.  It  was 
held  that  tbe  failure  to  comply  with  this  stat- 
ute was  prima  facie  evidence  of  negligence,  and 
•that  the  plaintiff,  being  in  the  building  on  busi- 


ness with  one  of  tne  occupants,  and  walking 
through  a  door  opening  onto  the  elevator  shaft, 
by  reason  of  which  he  fell  and  was  injured, 
was  not  guilty  of  contributory  negligence. 
This,  it  seems  to  us,  presents  an  entirely  differ- 
ent question  from  the  one  we  are  considering, 
and  does  not  in  any  way  militate  against  the 
conclusions  we  have  reached.  There  are  other 
cases  cited,  but  they  do  not  conflict  with  the 
views  we  have  expressed. 

The  appellant  also  contends  that  the  court 
below  erred  in  overruliDg  his  demurrer  to  the 
complaint.  We  think  the  complaint  was  suf- 
ficient. It  alleges  that  the  plaintiff  was  at  the 
place  where  the  accident  occurred  on  business 
with,  and  at  the  invitation  of,  the  defendant. 
This  was  sufficient  to  show  the  duty  on  the  part 
of  tbe  defendant,  as  between  the  parties,  of 
keeping  the  prenuses  in  safe  condition.  As  we 
have  seen,  the  evidence  failed  to  establish  this 
allegation,  and  for  that  reason  the  plaintiff's 
case  was  not  made  out. 

Judgment  and  order  reversed. 

We  concur: 

Fox,  J.,  Pater  son, «/! 
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DALE,  Plff,  in  Certiorari, 

V. 

SEE  et  al, 
(....N.J.L.....) 

M.   Upon  a  bailment  of  gfoodfl  7oeaMo  operte 

faciendU  to  do  work  upon  them  for  a  reward,  the 
contract,  implied  by  law,  that  the  work  shall  be 
donewith  due  care  and  competent  skill,  arises  im- 
mediately upon  the  delivery  of  the  sroods  to  the 
bailee;  and  upon  tbe  completion  of  the  work  for 
which  the  bailment  was  made  it  is  the  duty  of  the 
bailee  to  return  the  goods  to  the  owner. 

2.  StipulationB  or  conditions  qualifying  or 
abridging  the  contract  implied  by  law  upon  the 
bailment,  to  be  valid  and  binding,  must  be  con- 
tained in  or  made  part  of  the  original  contract  of 
bailment. 

8.  Notice  by  the  bailee,  with  the  return  of 
the  goods,  or  with  the  bill  for  th^  work  done, 
containing  conditions  qualifying  his  liability  for 
defective  workmanship,  will  not  amount  to  a  con- 
tract, although  the  owner  accept  the  goods  with 
knowledge  of  the  contents  of  the  notioe.  Such  a 
transaction  lacks  the  consideration  neoessary  to 
support  a  contifict. 

4.   A  mannflMstarer  sent  silk  braids  to  a 

dyer  to  be  dyed.  On  bills  presented  by  the  dyer 
for  the  work  done  was  printed  a  notice:  ^AU 
claims  for  deficiency  or  damage  must  be  made 
within  three  days  from  date ;  otherwise  not  al- 
lowed."  Bwld,  that  the  notice,  although  brought 
to  the  knowledge  of  the  manufacturer,  did  not 
bind  him,  and  that  he  might  bring  a  suit  for  dam- 
ages for  defective  workmanship,  although  no 
claim  for  damages  was  made  within  the  time  men- 
tioned. 

6.  In  takin|r  exception  to  the  decision  of  the 
court  overruung  the  oif  er  of  evidence,  or  exclud- 
ing a  defense,  the  exception  must  state  the 
grounds  upon  which  the  oifer  was  made.  Liti- 
gants who  have  excepted  to  the  court's  refusal  to 

*Head  notes  by  Defub,  J, 

6  L.  R.  A. 


rule  that  a  certain  state  of  facts,  if  proved,  would 
amount  to  a  complete  defense  in  law,  cannot  in- 
sist in  a  coiurt  of  review  that  the  facts  offered  to 
be  proved  would  have  been  competent  evidence 
upon  an  isrue  of  fact  not  distinctly  preseated. 

(October  16,  1889.) 

CERTIORARI  to  the  Court  of  Common  Pleas 
of  Passaic  County  reversing  a  judgment  of 
the  District  Court  of  the  City  of  Paterson  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  defective  workmanship  in  dyeing  silk. 
Beversed. 
Argued  before  Depue  and  Dixon,  J  J. 

The  Judge  of  the  district  court  certified  to 
the  common  pleas  the  following  state  of  the 
case:  The  plaintiff  was  a  manu&cturer  of  silk 
braids  at  the  City  of  Paterson.  The  defend- 
ants were  silk  dyers,  doing  business  in  that  city. 
The  plaintiff  ddivered  to  defendants  silk  twist, 
to  be  dved  for  plaintiff,  relying  on  the  ucn^u 
impliea  contract  of  dyers  to  use  the  proper  de- 
gree of  skill.  1  he  twist,  after  being  dyed  by 
the  defendants,  was,  prior  to  October  1, 1881 ,  re- 
turned in  various  successive  parcels  to  plaintiff, 
who  wove  part  of  it  into  silk  braids.  Subse- 
quently, in  February,  1882,  these  braids  were 
lound  to  be  of  greatly  inferior  value,  on  ac- 
count of  tbeir  being  oily,  which  oily  condition 
was  due  P--}  unskillful  dyeing.  The  difference 
in  market  value  between  the  braids  in  this  oily 
condition  and  as  they  would  have  been  if  not 
oily  was  over  $200,  the  excess  of  damages,  how- 
ever, over  $200  being  waived  in  the  plaintiff's 
demand. 

The  court  found  the  above  facts,  and  also 
found  as  a  matter  of  fact  that  the  defendants 
had  not  complied  with  their  implied  contract 
as  dyers  in  respect  of  the  degree  of  skill  to  be 
exercised  by  them,  and  gave  judgment  for  the 
$200  damages. 
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The  defendants,  for  a  defense,  offered  evi- 
dence to  show,  that  the  defendants  had  fre- 
quently dyed  silk  for  the  plaintiff  prior  to  the 
transaction  in  question,  and  had  always  deliv- 
ered bills  for  their  work  in  such  cases,  with  a 
notice  printed  thereon,  reouiring  such  claims 
to  be  made  in  three  days  after  delivery  of  the 
dyed  silk,  of  which  notices  the  plaintiff  had 
knowledge  before  the  transaction  in  question, 
and  that  such  notices  had  been  uniformly  print- 
ed on  all  the  bills  rendered  bjr  defendants  for 
dyeing  to  all  their  customers  from  prior  to  the 
transaction  in  question  to  the  present  time;  that 
the  oily  condition  of  the  silk  miffht  have  been 
easily  discovered  by  the  plaintin  at  any  time 
after  it  was  receivea  by  hun,  and  before  it  was 
woven  into  braids,  if  a  proper  examination  of 
it  had  been  made. 

Defendants'  bill-heads  contained  the  follow- 
ing notice:  "All  claims  for  deficiency  or  dam- 
age must  be  made  within  three  days  from  date; 
otherwise  not  allowed." 

No  notice  of  any  kind  was  given  by  the  plain- 
tiff to  the  defendants  of  the  defect  in  their 
work  until  May,  1883,  and  no  claim  for  dam- 
ages was  made  until  the  commencement  of  this 
suit. 

The  defendants  claimed  that  the  foregoing 
facts,  if  established,  made  out  a  complete  de- 
fense to  this  action.  The  court  disallowed  this 
claim,  and  held  that  such  facts  would  not  make 
out  any  defense;  that  the  plaintiff  had  six 
years  in.which  to  sue;  and  that  the  notice  from 
the  defendants  to  the  plaintiff,  under  the  facts 
above  stated,  was  not  a  part  of  the  contract, 
and  was  inoperative. 

The  defendants  excepted  to  the  ruling  and 
judgment  of  the  court,  and  appealed,  and  the 
court  of  common  pleas  reversed  the  judgment 
of  the  district  court,  and  gave  judgment  final 
for  the  defendants,  with  costs. 

Mr,  Johsa  S.  Barealo  for  plaintiff  in  cer- 
tiorari. 

Mr.  Eagene  Stevenson  for  defendants 
in  certiorari. 

Depnet  t/!,  delivered  the  opinion  of  the 
court. 

The  appeal  fiven  to  the  Court  of  Common 
Pleas  from  the  District  Court  is  upon  matter  of 
law,  either  in  the  judgment  given  by  the  latter 
court,  or  its  ruling  upon  the  admission  or  re- 
jection of  evidence.  No  appeal  lies  ux)on  mat- 
ters of  fact;  and  the  appellate  court  has  no 
power  to  retry  the  case  upon  the  merits.  Querin 
V.  BodweU,  87  N.  J.  L.  71-76;  Benedict  v.  How- 
ell,  39  N.  J.  L.  221 ;  8taU,  Baldwin,  v.  Golden 
Star  Fraternity,  47  N.  J.  L.  Ill;  Haines  v. 
Roebuck,  Id.  227. 

If  the  common  pleas  found  thatlthe  judge  of 
the  district  court  erred  in  excluding  the  evi- 
dence offered,  there  should  have  been  simply  a 
reversal  of  the  judgment,  remitting  the  record 
for  a  new  trial.  The  final  judgment  given  by 
the  pleas  in  favor  of  the  defendants  was  erro- 
neous. "Whether  this  court,  in  reversing  the 
Judgment  of  the  pleas,  shall  remit  the  record 
to  that  court  to  the  end  that  the  proper  judg- 
ment may  be  entered  there,  or  shall  reverse  the 
Judgment  of  the  pleas  and  afiSrm  the  judgment 
of  the  district  court,  depends  upon  whether  the 
ruling  of  the  judge  of  the  district  court,  in  ex- 
cluding the  evidence  offered  by  the  defendants, 
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was  or  was  not  erroneous.  The  defendants  re  • 
ceived  the  plaintiff's  goods  upon  a  bailment 
locatio  operi9  faciendi  to  do  work  upon  them 
for  a  reward.  Incident  to  such  a  bailment, 
and  from  the  act  of  employment,  the  law  im- 
plies an  undertaking  that  the  work  shall  be 
done' with  due  care  and  competent  sldll.  The 
duty  of  the  bailee  in  the  premises  is  a  non-con- 
tract obligation  imposed  by  law,  and  the  parties 
may  by  express  contract  enlarge,  abridge,  qual- 
ify or  supersede  the  obligations  which  other- 
wise would  arise  from  the  bailment  by  impli- 
cation of  law. 

The  defendants  claim  that  thev  were  not  lia- 
ble for  the  damages  occasioned  by  unskillful 
workmanship  unless  a  claim  for  such  damages 
was  made  withinHhree  days  after  the  redelivery 
of  the  goods  to  the  plaintiff,  or,  rather,  within 
three  days  after  the  delivery  of  the  bill  for  the 
work  done.  Stipulations  or  conditions  that  a 
carrier  or  telegraph  company  shall  not  be  liable 
for  damages  unless  claim  be  made  within  a 
limited  time  after  the  goods  or  message  were 
delivered  for  transmission  have  been  held  to  be 
valid  when  •  reasonable,  and  binding  when 
brought  home  to  the  shipper  of  the  goods  or 
the  sender  of  the  message.  Letois  v.  Great 
Western  R,  Co,  6  Hurlst.  &  N.  867;  Southern 
Exp.  Co,  V.  Caldfcell,  88  U.  S.  21  Wall.  264  [22 
h.  ed.  556];  Wolf  v.  W.  U,  Teleg.  Go.  62  Pa. 
88;  Toung  v.  y,  u.  Teleg.  Co,  65  N.  Y.  163; 
EUis  V.  Am.  Teleg.  Go.  18  Allen,  226. 

But  in  all  the  cases  in  which  stipulations  or 
conditions  of  this  character  have  been  held  to 
be  contracts,  they  were  contained  in  or  made 
part  of  the  original  contract  of  bailment.  No- 
tices of  such  conditions,  printed  at  the  head  of 
shipping  receipts,  or  in  the  headings  of  the 
paper  on  which  the  telegram  is  written,  have 
been  held  to  amount  to  contracts.  But  a  notice 
given  after  the  goods  or  message  arc  delivered 
and  received  cannot  have  any  such  effect  The 
contract  implied  by  law  arises  immediately 
when  the  bailment  is  accepted,  and  notice  sub- 
sequently given  would  be  inefficacious  to  estab- 
lish a  contract  for  the  want  of  mutual  assent 
and  sufficient  consideration.  Thus,  if  goods 
be  delivered  to  and  accepted  by  a  carrier  with- 
out an  express  contract,  he  cannot  discharge 
himself  from  the  liability  implied  by  law  by 
subsequently  transmitting  to  the  shipper  a  con- 
tract of  affreightment  qualifying  his  liability. 
GaU  V.  Din»more,  111  Mass.  45;  Bostwick  V. 
Baltimore  <fc  G.  R,  Go.  45  N.  Y.  712;  GniUaume 
V.  Gen&ral  Tranap.  Go.  100  N.  Y.  491, 1  Genu 
Rep.  728. 

Upon  a  bailment  of  goods  f  (ft*  work  and  labor 
upon  them  the  contract  between  the  parties 
arises  immediately  upon  the  delivery  of  the 
goods  to  the  bailee,  and  upon  the  completion 
of  the  work  for  which  the  bailment  was  made 
it  is  the  duty  of  the  bailee  to  return  the  goods 
to  the  owner.  He  cannot  prescribe  the  condi- 
tions under  which  he  will  perform  that  duty. 
Notice  by  the  bailee,  with  the  return  of  the 
goods,  or  with  his  bill  for  the  work  done,  quah- 
fying  bis  liability  for  defective  workmanship, 
are  terms  of  his  own  dictation.  His  refusal  to 
restore  the  goods  to  the  owner  except  upon  those 
terms  would  be  wrongful;  and,  although  the 
owner  should  accept  his  goods  with  knowledcre 
of  the  terms  proposed,  no  contract  would  arise 
therefrom.    The  transaction  would  lack  the 
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oolisideration  necessary  to  support  a  contract. 

The  ruling  of  the  judge  of  the  district  court 
excepted  to  was  not  in  excluding  evidence 
which  might  be  competent  as  tending  to  show 
that  in  fact  the  silk  in  question  was  delivered 
to  them  under  a  special  contract  The  facts 
set  out  in  the  defendants'  offer  were  submitted 
to  the  court  as  in  themselves  a  defense  (o  the 
action,  and  the  ruling  excepted  to  was  the  dis- 
allowance of  the  defendants'  claim  that  these 
facts  made  out  a  complete  defense.  Those 
facts,  so  far  as  they  are  pertinent  to  this  inouiry , 
are  as  follows:  That  the  defendants  haa  fre- 
quently dyed  silk  for  the  plaintiff  prior  to  this 
transaction;  that  they  had  always  delivered 
bills  for  their  work  in  such  cases  with  the  no- 
tice printed  thereon,  of  which  notices  the  plain- 
tiff had  knowledge  before  the  silk  in  question 
was  delivered;  that  for  some  of  the  work  in 
question  such  bills  had  been  delivered,  and 
that  no  claim  for  damages  had  been  made  with- 
in the  time  designated  in  the  notice.  There 
was  no  offer  to  show  that  the  plaintiff  had  ever 
yielded  to,  complied  with,  adopted,  assented 
to,  or  in  any  wise  recognized  the  terms  con- 
tained in  the  notice  as  the  arrangement  between 
him  and  the  defendants  for  the  transaction  of 
business  between  them.  The  defendants'  con- 
tention was  that  the  facts  mentioned  in  the  offer 
of  themselves  constituted  a  defense,  as  ipso  facto 
establishing  a  special  contract.  This  conten- 
tion it  was  that  the  judge  overruled. 

The  evidence  offered  was  insufficient  to  estab- 
lish a  general  usage  of  the  trade.  All  that  was 
propo^on  that  subject  was  to  show  that  such 
notices  have  been  uniformly  printed  on  all  the 
bills  rendered  b^  the  defendants  to  their  cus- 
tomers from  prior  to  this  transaction  to  the 
present  time.  Nor  was  it  proposed  to  be  show n 
that  the  plaintiff  had  knowledge  of  the  defend- 
ants' course  of  business  in  that  respect.  What- 
ever foundation  the  defense  could  derive  from 
the  evidence  excluded  rested  upon  the  isolated 
transactions  between  these  parties, — the  notices 
on  the  bills  delivered  to  the  plaintiff,  and  his 
knowledge  that  they  appeared  on  those  bills. 
From  what  has  already  been  said  it  is  apparent 
that  no  one  of  these  notices  of  itself  constituted 
a  contract  with  respect  to  the  work  to  which 
the  bill  on  which  it  was  printed  was  applicable. 
"When  the  first  bill  was  sent  to  the  plaintiff  the 
notice  on  it  was  a  nullity.  So  with  the  second, 
and  so  with  each  of  the  bills  in  the  series.  As 
these  bills  came  in  from  time  to  time,  while  the 
plaintiff  knew  the  notice  was  upon  them,  it 
must  be  assumed  that  he  also  knew  that  the  no- 
tice was  in  law  a  nullity,  and  in  legal  effect 
only  an  announcement  by  the  defendants  in 
terrorem  of  their  intention  to  resist  claims  for 
damages  not  made  within  three  days,  and  the 
plaintiff  was  justified  in  so  regarding  it.  Each 
of  these  notices  being  in  itself  a  nullity,  it  is  in- 
conceivable how,  upon  any  legal  principle,  the 
frequency  with  which  they  were  repeated  could 

6L.R.A 


create  out  of  them  a  contract  on  the  pan  of  the 
plaintiff  without  a  scintilla  of  evidence  of  as- 
sent  to  the  terms  expressed  in  them.  Notices 
of  similar  import,  such  as  all  claims  for  short- 
age or  breakage  must  be  made  in  so  many  days, 
are  not  Ubcommon  in  invoices  of  goods  sold, 
and  in  bills  given  by  carriers  on  the  delivery  of 
goods  to  the  consignee;  and  I  am  not  aware 
that  such  notices  have  by  any  judicial  decision 
been  recognized  as  having  any  validity  what- 
ever, unless  supplementea  by  some  evidence 
that  the  original  purchase  or  shipment  was 
made  upon  such  terms. 

The  facts  embraced  in  the  defendants'  offer, 
standing  alone,  would  be  wholly  insufficient  to 
establish  a  special  contract  between  the  parties. 
The  District  Court  Act  allows  exception  to  be 
taken  to  the  ruling  of  the  judge  in  excluding 
evidence  or  in  overruling  a  de^nse.  No  rule 
of  practice  and  procedure  is  better  settled  than 
that,  in  taking  exception  to  the  decision  of  the 
court  in  overruling  the  offer  of  evidence  or  ex- 
cluding a  defense,  the  exception  must  state  the 
grounos  upon  which  the  offer  was  made.  Liti- 
gants who  have  excepted  to  the  court's  refusal 
to  rule  that  a  certain  state  of  facts,  if  proved, 
would  amount  to  a  complete  defense  in  law, 
cannot  Insist  in  a  court  of  review  that  the  facts 
offered  to  be  proved  would  have  been  compe- 
tent evidet*'^  upon  the  issue  of  fact  not  distinct- 
ly presented.  G^'and  Trunk  B,  Ch,  v.  Jeji' 
nings,  L.  H.  18  App.  Cas.  800,  is  a  precedent 
quite  apposite,  and  the  remarks  of  Lord  Wat- 
son, on  page  808,  have  direct  application.  iThe 
principle  is  supported  by  numerous  decisions 
m  this  State.  The  facts  excluded  having  been 
offered  as  in  themselves  a  defense,  the  ruling 
of  the  judge  of  the  district  court  that  they  were 
insufficient  for  that  purpose  was  correct. 

The  defendants'  counsel,  in  ids  brief,  called 
in  question  the  measure  of  damages  adopted 
by  the  judge  of  the  district  court.  The  rule 
aaopted  appears  to  have  been  the  difference  be- 
tween the  market  value  of  the  braids  in  the  oily 
condition  of  the  silk  and  the  market  valne  they 
would  otherwise  have  had.  Consequential 
damages  of  this  kind  may  be  recovered  for 
breaches  of  con  tract  of  this  character,  and  there 
is  nothing  in  the  case  certified  to  show  that,  as 
applied  in  this  case,  the  measure  of  damages  was 
improper.  The  evidence  offered  and  exclud- 
ed with  respect  to  the  plaintiff's  ability  to  dis- 
cover the  oily  condition  of  the  silk  before  it 
was  made  into  braids  was  not  offered  for  any 
bearing  it  might  have  on  the  damages  recover- 
able. It  was  a  part  of  the  case  offered  as  a 
complete  defense.  If  that  circumstance  could 
have  any  effect  in  controlling  the  measure  of 
damages,  the  attention  of  the  judge  was  not 
called  to  it,  and  there  was  no  exception  on  that 
point. 

The  judgment  of  the  Common  Pleas  should  be 
reverfted,  and  the  judgment  of  the  District  Court 
be  affirmed. 
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!•  Plalntiflb'  agp^eementf  whicsh  const!* 
tutes  a  consideration  to  defendants  for  a 
written  agreement,  whicb  does  not  show  on  Its 
face  any  mutuality  or  consideration  to  defimd- 
ants,  should  be  set  out  In  each  count  of  the  dec- 
laration. 

£•  A  contract  made  in  the  name  and  for 
the  benefit  of  a  projected  limited  part- 
nership by  those  who  afterwards  become  its 
members  is  enforceable  as  a  contract  made  by 
thorn  as  fi:eneral  partners.       .^.^ 

8.  A  Judgment  ag^ainst  a  limited^part- 
nership  suinfir  as  a  corporation  (its  corporate 
character  being  admitted  by  demurrer)  In  an  ac- 
tion on  a  contract  nuide  before  its  organization, 
l^a  uot  a  bar  to  a  suit  by  its  members  as  general 
partners. 

4.   Damages  for  breach  of  contract  to 

furnish  machinery  which  cannot  be  procured  in 
the  market  to  a  projected  limited  partnership 
thereafter  organized  by  the  parties  purchasing  as 
general  partners,  may  include  loss  suffered  from 
consequent  inability  successfully  to  establish 
and  lit  out  the  proposed  business. 

(November  89,  1889.) 

ON  report.  Ga»e  to  stand  for  trial. 
This  action  was  brought  on  a  contract  made 
in  the  name  of  the  Penn  Match  Co.,  Limited, 
for  the  purchase  of  certain  machinery  and 
match  splints  for  the  manufacture  of  matches. 
A  demurrer  to  the  declaration  was  overruled 
and  a  verdict  directed  for  plaintiffs  with  the 
understanding  that  the  case  should  be  reported. 
Plaintiffs  excepted  to  the  ruling  of  the  court 
on  the  question  of  damages. 

Mr.  W.  S.  B.  Hopkins*  for  plaintiffs: 

When  persons  associate  themselves  together 
with  a  view  to  the  fcirmation  of  a  limited  part- 
nership under  the  Pennsylvania  statutes,  and 
make  any  agreements  and  do  any  business  be- 
fore the  complete  and  lawful  performance  of 
every  obligation  and  duty  required  in  the  forma- 
tion of  such  limited  partnerships,  which  are  all 
conditions  precedent,  they  are,  until  the  statu- 
tory requirements  are  one  and  all  complied 
with,  general  partners  in  business. 

Act  June  2,  1874,  P.  L.  271  (Pufd.  Dig. 
1891);  Act  May  1,  1876,  P.  L.  89  (Purd.  Dig. 
2028);  miot  v.  Himrod,  108  Pa.  569  ;  Htie 
Natural  Qas  Co*9  Ajm,  10  Cent.  Rep.  805,  118 
Pa.  486;  Laud&r  v.  hogan,  128  Pa.  84;  Van- 
horn  ^  Owwran,  24  W.  N.  C.  249. 

That  the  general  facts  of  the  situation  and 
the  purposes  of  the  contract,  and  the  results  of 
the  breach  of  it  which  were  necessarily  in  the 
contemplation  of  the  parties  at  the  time  of  the 
making  of  the  contract,  enlarge  the  scope  of 
the  damages  which  may  be  recovered  beyond 
the  ordinary  rules  of  damage,  is  sustained  by 
many  authorities, 

Whitekead  A  A,  Mack.  Co.  v.  Ttader^  189 
Mass.  866;  Manning  y  Fitch,  188  Mass.  278, 
876;  Mather  v.  Am.  Exp.  Co.  Id.  55;  Florence 
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Mach.  Co.  Y.  Daggett,  185  Mass.  582;  Town- 
send  V.  Nicker  eon  Wharf  Co.  117  Mass.  501; 
Somers  v.  Wright,  115  Mass.  292;  Roljih  v. 
Crouch,  L.  R.  8  Exch*  44;  Lock  v.  Furze,  L. 
R.  1«C.  P.  441;  Cory  v.  Thames  Iron  Works  A 
8.  B.  Co,  L.  R.  8  Q.  B.  181;  Portman  v.  Mid- 
dleton,  4t  C.  B.  N.  S.  822;  McHose  v.  FuXmer, 
73  Pa.  865. 

Where  wantonness  and  fraud  accompany  the 
transaction,  or  there  is  known  inability: 

Blanchard  v.  Ely,  21  Wend.  84'\  Engd  v. 
Fitch,  L.  R.  8  Q.  B.  814;  Hopkins  v.  Oraze- 
brook,  6  Barn.  &  C.  81;  Walker  v.  Moore,  10 
Barn.  &  C.  416;  Bobinson  v.  Barman,  1  Exch. 
850. 

Mr.  Frank  P.  Gouldin^  for  defendants. 

Knowlton»  J.,  delivered  the  opinion  of  the 
court: 

According  to  the  terms  of  the  report  in  this 
case,  if  the  demurrer  should  have  been  sus- 
tained, on  grounds  which  could  have  been  re- 
moved by  amendment,  the  plaintiffs  are  to  be  per- 
mitted to  a  nend.  The  defendants  have  made 
no  point  upon  the  use  of  the  present,  instead  of 
the  past,  tense  in  the  allegation  as  to  the  partner- 
ship of  the  plaintiffs ;  and  if  that  is  material, 
it  may  be  corrected  b^  amendment  In  each 
count  of  the  declaration,  after  alleging  that 
there  was  a  valuable  consideration  for  tne  de- 
fendants' contract,  the  plaintiffs  aver  that  che 
contract  was  reduced  to  writing,  and  set  out  as 
the  contract  a  writing  which  shows  no  consid- 
eration nor  mutuality,  but  merely  an  under- 
tak ing  on  one  side.  To  state  the  contract  truly, 
they  should  set  out  in  each  count  their  own 
agreement  which  constituted  the  consideration 
for  the  agreement  made  by  the  defendants. 

The  substantive  grounds  of  defense  rest  upon 
the  rulings  and  refusals  to  rule  in  regard  to  the 
effect  of  the  evidence.  There  was  an  attempt 
to  recover  under  the  contracts  now  before  us  bv 
a  suit  brought  in  the  name  of  the  Penn  Match 
Co.,  Limited,  which  is  reported  as  Penn  Match 
Co.  V.  ffapgood,  141  Mass.  145,  2  New  £ng. 
Rep.  1186. 

In  that  case  the  plaintiff  was  alleged  to  be  a 
corporation,  and  the  hearing?  and  decision  were 
upon  a  demurrer  which  admitted  that  allega- 
tion to  btt  true.  If  we  assume  that  the  limited 
partnership  organized  under  tlio  laws  of  Penn- 
sylvania ^vas  so  far  an  entii-r  separate  from 
the  persons  who  were  members  of  it,  that  it 
could  sue  and  be  sued  in  this  Commonwealth, 
as  a  corporation  can,  it  is  quite  clear  that  it 
was  not  a  party  to  the  contracts  declared  on. 
Penn  Match  Co.  v.  Hapgood,  141  Mass.  145,  2 
New  Eng.  Rep.  886. 

If  a  contract  is  made  in  the  name  and  for  the 
benefit  of  aprojected  corporation,  the  corpora* 
tion  after  its  organization  cannot  become  a 
party  to  the  contract,  even  by  adoption  or  rati- 
fication of  it.  Edner  v.  Baxter,  L.  R.  2  C.  P. 
174;  Ounn  v.  London  A  L  F.  Ins.  Co.  12  O.  B. 
N.  S.  694;  Mdhado  v.  Porto  Alegre,  N.ff.AR 
B.  Ci?.  L.  R.  9  C.  P.  ^X^,  Rs  Empress  Engineer^ 
ingCo.  L.  R.  16  Ch.  Div.  125. 

Upon  the  facts  reported  in  the  present  case, 
the  aefendants,  as  well  as  the  plaintiffs,  must 
have  understood  that  the  limited  partnership 
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was  only  projected,  and  that  the  plaintiffs, 
acting  jointly  as  individuals  or  as  general  part- 
ners, constituted  the  only  party  who  could  con- 
tract with  the  defendants  in  the  manner  pro- 
posed. It  is  eyident  that  both  parties  intended 
to  enter  into  binding  contracts.  For  the  pur- 
pose of  carrying  out  their  agreement  to  form  a 
limited  partnership  "and  in  the  name  and  for 
the  benefit  of  the  projected  company,  the 
plaintiffs  applied  to  the  defendants,  who  made 
the  contracts  in  question,  and  the  plaintiffs 
made  known  to  the  defendants  that  the  pro- 
jected company  would  proceed  with  its  or- 
ganization and  would  cause  a  factory  to  be 
built  for  it,  only  in  case  they  could  make  a 
contract  with  the  defendants  to  furnish  the 
machines." 

We  are  of  opinion,  in  view  of  the  facts 
known  to  both  patties,  that  the  plaintiffs  must 
be  deemed  to  have  been  jointly  contracting  in 
the  only  way  in  which  they  could  lawfully  con- 
tract, and  that  they  assumed  the  name  *'Penn 
Match  Co.,  Limited,"  as  that  in  which  they 
chose  to  do  business  in  reference  to  the  pro- 
jected limited  partnership,  until  their  organiza- 
tion should  be  completed,  and  they  should  turn 
over  the  business  to  the  new  company,  which 
would  be  composed  of  themselves  in  a  new  re- 
lation. This  seems  to  be  warranted  by  the 
language  of  the  report,  and  entirely  consistent 
with  their  purpose  made  known  to  the  defend- 
ants; and  in  this  way  only  can  their  acts  be 
given  effect. 

The  judgment  in  the  former  suit  is  no  bar  to 
this  action,  for  that  suit  was  brought  by  a  dif- 
ferent plaintiff. 

On  the  subject  of  damans,  the  report  does 
not  sufficiently  state  the  evidence  to  enable  us 
fully  to  determine  the  rights  of  the  parties. 
Ab  we  understand  the  role  laid  down  by  the 
presiding  justice*  that  "the  only  dama^  which 
can  be  recovered  are  such  as  the  plaintiffs  them- 
selves have  suffered  independently  of  their 
membership  of  the  association,"  we  are  of  opin- 
ion that  it  is  too  narrow.  In  the  view  which 
we  take  of  the  agreement,  the  plaintiffs  con- 
tracted for  articles  to  be  delivered  to  them- 
selves.   They  informed  the  defendants  that 


they  bad  agreed  to  organize  a  limited  partner- 
ship of  which  they  were  to  be  the  sole  mem- 
bers, and  that  they  made  the  contracts  to  en- 
able them  profitably  to-  carry  on  business  in 
their  new  organization.  By  reason  of  the  de- 
fendants' br^ch  of  contract,  the  plaintiffs  were 
unable  to  turn  over  to  the  new  company  the 
property  which  they  tdiould  have  received  for 
that  purpose,  and  they  have  been  unable  to  es- 
tablish that  company  and  start  it  on  its  work 
under  such  favorable  auspices,  and  with  such 
an  equipment  for  the  transaction  of  a  profitable 
business,  as  if  the  defendants  bad  performed 
their  contracts.  The  only  damages  for  which 
the  defendants  are  liable  to  anyone  must  be  re- 
covered in  this  action;  and,  inasmuch  as  the 
machines  could  not  be  procured  in  the  market, 
we  are  of  opinion  that  the  i>arties  must  be  pre- 
sumed to  have  contracted  in  reference  to  the 
declared  purpose  for  which  they  were  to  be 
furnished,  and  that  that  purpose  may  be  con- 
sidered in  assessing  the  damages.  Whitehead  4b 
A,  Mack,  Co.  y.  Byder,  189  Mass.  866;  Manning 
V.  Fitch,  188  Mass.  278;  Townsend  y.  Nickerson 
Wharf  (Jo,  117  Mass.  501;  SomffrB  v.  Wright,  115 
Mass.  292;  Ooryy,  IliamesIronWorki  d  8.  B, 
Co.  L.  R.  8  Q.  B.  181;  Portman  y.  Middleton, 
4  g.  B.  N.  S.  322;  McHo96Y.SSdmer,  78  Pa. 366. 

We  do  not  intimate  that  the  plaintiffs  are  to 
receive  any  damages  as  members  of  the  limited 
partnership,  but  only  that  the  damages  which 
they  suffered.  If  any,  by  reason  of  the  defend- 
ants preventing  them  from  successfully  estab- 
lishing and  fitting  dut  a  business  \o  be  con- 
ducted^by  them  as  a  limited  partnership  may  be 
recovered .  The  mere  fact  that  they  arranged  to 
conduct  their  business  by  a  limited  partnership 
under  the  statute  of  Pennsylvania  does  not 
deprive  them  of  the  rights  which  they  then  bad 
in  the  business,  nor  of  the  advantages  which 
I)roperly  belonged  to  it.  The  value  of  the  ar- 
ticles contracted  for  may  be  estimate^  in  refer- 
ence to  their  intended  use  in  the  business  for 
which  the  defendants  were  to  furnish  them. 

The  plaintiffs  are  to  have  leave  to  amend 
their  writ  and  declaration  as  they  shall  be  ad- 
vised, and  the  case  is  to  stand  for  triaL 

8o  ordered. 
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Appt, 

(....Minn ) 

*Wliere  by  special  contract  the  liabilitgr 

of  a  oommon  carrier  of  goods  is  limited  to  loss  or 

*Head  note  by  Giutllan,  Ch,  X 


injury  through  his  negligence,  tne  earner  must, 
to  excuse  himself,  after  loss  or  injury  is  shoivQ, 
show  that  it  occurred  from  some  cause  other 
than  his  negligence.  He  must  show  there  was  no 
negligenoa  on  his  part.  Following  8hriver  v. 
SUyuxOUyASLP.  R.  Co.  81  Minn.  600. 

(October  26, 1889.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  of  Hennepin  County  grant- 


Konu— Thata  carrier  may  by  special  oontraot  re- 
fitriot  his  common-law  liability,  see  InsuraDoe  Go. 
of  N.  A  V.  Easton  (Tez.),  8L.  B.  A. 4S5,  naU, 

Where  loss  or  injury  is  shown  to  have  occurred, 
to  excuse  the  carrier  he  must  show  that  it  was 
eaused  by  the  act  of  God;  solely.  Central  Trust 
Go.  V.  Wabash,  St.  L.  ft  P.  B.  Co.  81  Fed.  Rep.  440. 

If  the  carrier*8  negligence  is  mingled  with  the  act 
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of  Gk)d  he  is  neverthelefls  liable,  where  it  is  an  act- 
ive co-operating  cause.  Haney  v.  Kansas  City,  13 
West  Hep.  028,  94  Mo.  884;, Wolf  v.  Am.  Exp.  Co.  43 
Mo.  421;  Read  v.  St.  Louis,  K.  0.  &  K.  R.  Co.  60  Mo. 
199;  Fruitt  v.  Hannibal  &  St.  J.  R.  Co.  62  Mo.  627. 

Such  commingling  negllerence  must  amount  to 
want  of  ordinary  carew  Bods'ers  v.  Central  Pac.  B» 
Co.  67  Cal.  007. 


See  also  8  L.  R.  A  508. 
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ing  a  motion  for  a  new  trial  in  an  action  to  re- 
cover damages  for  injuries  which  happened  to 
plaintiff's  property  while  in  defendant's  pos- 
session for  transportation,  in  which  the  com- 
plaint had  been  dismissed.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mewrs.  J.  H.  Howe»  8.  L.  Perrin  and 
Weed  Munro  for  appellant. 

Mr,  Thomas  J.  Leftwieh  for  respondent. 

Gllflllan*  Oh,  /.,  delivered  the  opinion  of 
the  court: 

At  Minneapolis  plaintiff  delivered  to  defend- 
ant, a  common  carrier,  eighteen  horses,  to  be 
by  it  transported  upon  its  railroad  from  Minne- 
apolis to  Ashland,  Wis.  The  evidence  ten^s 
to  show  they  were  in  good  condition  when 
they  were  so  delivered «  and  that  in  the  course 
of  transportation  two  died  and  several  others 
were  injured.  The  action  is  to  recover  dam- 
afres.  On  the  trial,  at  the  close  of  the  plain- 
tiff's evidence,  the  court  dismissed  the  action. 
On  plaintiff's  motion  it  afterwards  ordered  a 
new  trial,  and  from  that  order  this  appeal  is 
taken. 

By  the  written  contract  forjcarriage,  executed 
by  the  parties,  it  was  stipulated  that  the  plain- 
tiff should  '*  load,  feed,  water  and  take  care,  of 
such  stock  2X  his  own  expense  and  risk,  aind 
will  assume  all  risk  of  injuir'  or  damage  that 
the  animals  may  do  to  themselves  or  each 
other,  or  which  may  arise  by  delay  of  trains;" 
and  also  "that  said  company  shall  not  be  liable 
for  loss  %y  jumping  from  the  cars,  delay  of 
trains,  or  any  damage  said  property  may  sus- 
tain, except  such  as  may  result  from  a  col- 
lision, or  when  the  cars  are  thrown  from  the 
track,  in  course  of  transportation." 

The  court  below  seems  to  have  dismissed  the 
action  on  the  grounds  that,  under  the  contract 
limiting  the  defendant's  liability,  the  burden 
of  proof  ]ipon  the  matter  of  defendant's  negli- 
^nce  was  upon  the  plaintiff;  that  he  had  not 
introduced  Evidence  of  negligence  sufficient  to 
make  a  question  for  the  jury,  and  that  there 
was  contributory  negligence  on  the  part  of  the 
plaintiff.  The  only  question  argued  here  at 
any  length  is,  Was  it  necessary  for  plaintiff,  in 
oraer  to  make  out  a  cause  of  action,  to  show 
that  the  death  of  the  horses  and  injury  to 
others  was  caused  by  defendant's  negligence; 
or  was  it  enough  for  him  to  prove  their  de- 
livery for  carriage  in  good  condition,  and  the 
injury  to  them  during  the  carriage,  leaving  it 
then  for  defendant  to  excuse  itself  by  showing 
that  the  damage  was  not  due  to  negligence  on 
itS'part? 

But  we  will  say  in  passing  that,  wherever 
the  burden  of  proof  lay,  the'case  ought  to  have 
gone  to  the  jury,  foi  there  was  evidence  from 
which  the  jury  might  have  found  that  the  in- 
jury to  the  horses  was  caused  by  the  negligent 
manner  in  which  defendant's  train  was  han- 
dled. It  appears  that  with  the  full  train, with- 
out detaching  any  of  the  care  from  the  engine, 
those  in  charge  "  bucked  snow,"  as  it  is  called. 
As  a  witness  described  it,  "  they  would  take  a 
running  lump  at  a  snowdrift."  And  this  ap- 
pears to  have  caused  so  violent  shocks  that,  as 
a  witness  testified,  one  could  not  stand,  and 
could  hardly  sit,  in  the  caboose,  which  seems 
to  have  been  at  or  near  the  rear  of  the  train, 
while  the  car  in  which  the  horses  were  was 
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pretty  well  up  in  front,  where  the  shocks 
would  be  more  violent.  It  ought  to  have 
been  left  to  the  jury  to  say  whether  that 
was  the  way  in  which  the  train  was  managed, 
whether  that  was  a  prudent  way  of  managing 
a  train  carrying  live  stock,  and  whether  the  in- 
jury to  the  horses  was  caused  by  it. 

As  to  contributory  negligence  on  the  part  of 
plaintiff,  the  evidence  was  not  such  that  the 
court  could  properly  determine  it  The  most 
that  can  be  said  of  it  is  Uiat  it  ought  to  have 
been  submitted  to  the  Jury. 

But,  because  the  court  below  seems  to  have 
granted  a  new  trial  for  the  reason  that  on  the 
trial  it  misapprehended  the  rule  as  to  ttie  bur- 
den of  proof  as  to  negligence,  we  will  consider 
that  question.  The  contract,  in  terms,  exempts 
the  defendant  from  liability  for  damages,  ex- 
cept such  as  might  result  from  collision,  or4ihe 
cars  being  thrown  from  the  track.  This  goea 
further  than  the  law  permits  a  common  car- 
rier to  go  in  limiting  its  liability. 

Since  Ohristen^on  v.  Am,  E&p,  Co,  15  Minn. 
270  (Gil.  208),  it  has  been  settled  by  judicial  de- 
cision in  this  State  that  a  common  carrier  can- 
not exonerate  himself  by  contract  from  liability 
for  his  own  negligence,  and  this  rule  is  now 
recognized  by  statute.  Section  -26,  chap.  188, 
Gen.  Laws  1885. 

The  most  favorable  construction  for  the  de- 
fendant which  could  be  given  to  this  contract 
would  hold  that  it  exempts  it  from  liability  for 
damages  from  any  cause  but  its  own  negli- 
ffenoe,  and  collisions,  and  the  cars  being  thrown 
iiom  the  track 

In  Bhriwr  v,  Sioux  Oity  A  8i,  P,  B,  Xh.  24 
Minn.  506,  the  contract  attempted  to  exempt 
the  carrier  except  for  gross  negligence.  The 
court  held  it  went  further  than  the  law  al- 
lowed, and  treated  it  as  a  contract  exempting 
the  carrier  except  for  negligence  of  any  de- 
gree. 

The  rule  as  to  the  burden  of  proof  held  Iq 
that  case  is  applicable  to  this;  and  upon  further 
examination  and  consideration  we  are  satisfied 
that  the  rule  is  justified  by  reason  and  public 
policy.  The  common  law  excepts  from  the 
carrier's  liability  loss  or  damage  caused  by 
act  of  God  or  the  public  enemy.  Ko  one  would 
contend  but  that,  wherethe  common -law  liabil- 
ity is  not  varied  by  contract,  the  carrier,  to  ex- 
cuse himself,  must  show  that  the  loss  or  damage 
was  within  one  of  the  exceptions  to  his  liability; 
that  it  was  caused  either  by  the  act  of  God  or  of 
the  public  enemy.  Such  proof  would  make  a 
prima  facie  case  of  non-liability.  The  plain- 
tiff might  then  show  that,  but  for  the  carrier's 
negligence,  the  loss  or  damage  would  not  have 
occun^  though  caused  apparently  by  one  of 
the  excepted  causes.  The  reason  why  proof  of 
loss  by  the  act  of  God  or  the  public  enemy 
makes  a  prima  facie  case  of  non-liability  is  that 
in  the  nature  of  things  those  causes  of  loss  arise 
without  fault  of  the  carrier.  He  can  in  no 
case  be  responsible  for  their  existence,  thoug:h 
he  may  be  for  bringing  the  goods  within  their 
operation.  Suppose  by  special  contract  the 
parties  except  one  other  cause  of  loss,  say  by 
fire,  why,  in  that  case,  should  the  owner  be  re- 
quired to  prove  in  the  first  instance  that  the 
loss  did  not  occur  from  that  excepted  cause t 
Inasmuch  as  such  a  cause  of  loss  may  arise  by 
negligence  of  the  carrier,  it  may  be  doubted 
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<and  we  do  not  in  this  case  decide  it)  that  the 
proof  of  loss  from  sach  a  caase,  without  evi- 
dence that  it  did  not  arise  through  negligence 
of  the  carrier,  would  make  a  prima  facie  case 
of  non  liability ;  certainly  nothing  short  of  evi- 
dence that  the  loss  was  from  the  excepted 
cause  would  excuse  him.  It  must  be  borne  in 
mind  that  the  liability  is  not  created  by  the 
special  contract.  The  law  creates  the  liabOity, 
and  merely  permits  the  parties  to  except  from 
it  certain  causes  of  loss. 

Prima  facie,  the  carrier  is  liable  upon  proof 
of  delivery  and  acceptance  for  carriage,  and  of 
loss  or  damage  in  carrying.  If  there  be  any 
contract  varying  his  liability  he  must  show  it, 
and  that  the  loss  came  within  the  exception 
made  by  it  It  is  not  for  the  owner  to  prove 
there  was  no  such  contract.  And  if  such  a 
contract  be  proved  it  would  seem  illogical  to 
require  of  him  to  show  that  the  loss  did  not 
occur  from  the  cause  excepted  by  it.  If  the 
contract,  instead  of  specifying  certain  excep- 
tions to  the  liability,  is  ^neral  in  its  terms, 
and  excepts  from  the  liability  all  causes  of  loss 
or  damage  but  the  carrier^s  negligence,  how 
does  the  carrier  show  that  the  loss  or  damage 
was  within  the  exception,  but  by  proof  that  it 
occurred  from  a  cause  other  than  his  negli- 
gence? 

Some  of  the  courts,  to  justify  putting  the 
burden  of  proof  as  to  negligence  on  the  i^ain- 
tiff,  consider  the  carrier,  where  his  liability  is 
varied  by  contract,  as  a  private  or  special,  and 
not  a  common,  carrier.  This  would  make  the 
carrier's  character,  whether  common  or  pri- 
vate, depend,  not  on  the  character  of  the  busi- 
ness he  is  engaged  in,  or  holds  himself  out  to 
the  world  to  be  enga^d  in,  but  oil  whether  be 
has,  by  contract,  vaned,  even  in  the  slightest 


particular,  the  liability  which  the  law,  in  the 
absence  of  contract,  imposes  on  him.  We  can- 
not accept  such  a  doctrine.  We  think  the  com- 
mon carrier  remains  such  even  though  in  the 
particular  case  he  may  have,  to  some  extent, 
limited  his  liability  by'contract,  and  that  all  the 
rules  of  law  applicable  to  common  carriers 
applj  to  such  a  case,  except  in  so  far  as  the 
parties  may,  by  express  contract,  have  varied 
them. 

The  severe  rule  of  liability  of  the  common 
law  was  imposed  largely  from  considerations 
of  sound  public  policy.  A  common  carrier  is 
engaged  in  a  public  employment.  Ordinarilv, 
one  who  delivers  to  him  goods  parts  entirely 
with  his  possession  and  control  over  tbem,  and 
knows  nothing  of  what  takes  place  during  the 
carriage,  while  the  carrier  has  possession  and 
contrm  over  them,  and  is  supposed  to  know,  or 
have  the  means  of  knowing,  what  happens  to 
them,  and  if  they  are  lost  or  injured  how  it 
occurred.  The  common  law  recognized  the 
danger  of  collusion,  connivance  and  fraud  be- 
tween the  carrier  and  his  servants  or  others, 
which  might  leave  the  owner  practically  at  the 
mercy  of  the  carrier  if  he  was  required  to 
prove  negligence  or  fraud.  To  make  such 
proof  he  would  ordinarily  have  to  call  the  very 
men  whose  recklessness  or  frailty  caused  the 
injury.  To  prevent  this  the  law  excused  the 
carrier  only  upon  his  proving  that  the  loss  or 
damage  occurred  from  the  act  of  Gkxl  or  the 

Eublic  enemy, — causes  for  which  he  could  not 
e  supposed  to  be  responsible.  The  reasons 
which  require  the  carrier  to  excuse  himself  for 
his  failure  apply  with  as  much  force  to  a  case 
of  limited  as  to  a  case  of  full  common-law  lia- 
bility. 
Order  affirmed. 
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John  P.  MAGOVERN  et  al,  Appts,, 
Evolin  B.  ROBERTSON  et  al„  Eeepta. 

1.  Persons  havinff  a  proprietary  inter- 
est in  a  bustuess  anoTts  profits  are  liable  as  part- 
ners to  oredltoia. 

8.  An  ag^reement  to  indorse  the  paper  of  a 
certain  person  to  a  oertaln  amount  to  obtain 
money  for  use  In  carryinfir  on  a  buslneBS,  provid- 
ing that  the  indorsers  shall  have  an  interest  in  the 
goods  to  the  amount  of  their,  indorsement,  and 
one  third  of  the  net  profits,  makes  the  Indorsers 
partners  as  to  creditors  although  the  agreemint 
stipulates  that  they  shall  be  subject  to  no  liability 
except  their  indorsement. 

(October  8, 1889.) 

APPEAL  by  ^aintiffs  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  judgment  en- 
tered in  Chautauqua  County  upon  the  report 
of  a  referee  dismissing  the  complaint  as  to  de- 
fendants Mattison  et  al.,  in  an  action  to  recover 
from  the  members  of  an  alleged  partnership  the 
price  of  certain  goods  sold  and  delivered  to  it. 
Beoereed, 
5  L.  R.  A. 


Statement  by  FoUett,  C7t.  J,: 

April  80,  18i81,  the  defendants  entered  Into 
the  following  contract:  ''Memoranda  of  an 
agreement  made  and  entered  into  this  80th  day 
of  April,  1881,  by  and  between  Evolin  B.  Rob- 
ertson, of  the  Village  of  Mayville,  Chautauqua 
County.  N.  Y  ,  of  the  first  part,  and  M.  Mat- 
tison,  W.  B.  Martin,  C.  H.  Johnson,  Oren 
Stoddard,  James  Moon,  W.  Holt,  A.  C.  Pack- 
ard, R  D  Bush,  H  D.  Stoddard,  W.  North- 
rop, Jr.,  D.  H.  Matthews,  John  Northrop,  A. 
M.  Rinehart,  Jackson  &  Hollenbeck,  W.  H. 
White,  A.  W.  Smith,  Mark  Jones,  J.  H.  Wood, 
J.  W.  Broadhead,  of  the  Town  of  Busti,  said 
county,  of  the  second  part,  witnesseth,  that  for 
and  in  consideration  of  the  covenants  hereinaf- 
ter expressed  the  said  party  of  the  first  part 
hereby  covenants  and  a^ees  to  and  with  the 
said  parties  of  the  second  part  to  put  a  stock  of 
dry  goods,  groceries,  hats,  caps,  boots  and 
shoes,  etc.,  in  what  is  known  as  the  'John  R. 
Robertson  Store  Building,'  situate  in  Busti 
Village,  said  stock  to  be  at  least  of  the  value 
of  $3,000,  to  be  replenished  from  time  to  time 
as  it  runs  below  that  amount;  the  said  party  of 
the  first  part  to  procure  the  services  of  John 
R.  Robertson  to  manage  said  store,  and  devote 
his  time  thereto,  to  the  mterests  of  the  busineae. 


See  also  20  L.  R.  A.  776. 
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The  parties  of  the  second  part  agree  to  indorse 
the  paper  of  the  said  party  of  the  first  part  to 
the  amount  of  $2,000,  which  sum  is  to  go  into 
the  business,  and  the  said  parties  of  the  second 
part  are  to  have  an  interest  at  all  times  in  the 
goods  in  said  store  to  the  amount  of  their  in- 
dorsement, subject,  however,  to  no  liability  ex- 
cept such  indorsement.  At  the  end  of  one 
year  the  party  of  the  first  part  is  to  cause  an 
mvoice  of  the  goods  on  hand  to  be  taken  in  the 
presence,  if  so  required,  of  two  of  the  parties 
of  the  second  part-,  and  the  net  profits  of  said 
business,  including  all  commissions  received 
for  buying  hides,  butter,  cheese,  wool  and 
other  produce,  received  by  said  manager,  and 
after  deducting  insurance  on  goods,  fuel,  lights, 
additional  clerk  hire,  freights  and  other  neces- 
sary expenses  of  the  business,  to  be  divided  as 
follows:  Two  thirds  of  said  net  profits  to  be- 
long to  the  party  of  the  first  part,  in  consider- 
ation of  her  capital  and  management  of  said 
business  through  said  J.  B.  Robertson,  and  the 
use  of  said  store  building;  and  the  other  one 
third  of  said  net  prods  tire  to  be  paid  to  the 
said  iHirtles  of  the  second  part  pro  rata,  in  con- 
sideration of  their  said  indorsement  and  their 
general  interest  in  the  business. 

"It  is  further  stipulated  by  and  between  the 
said  parties  that  at  any  time  previous  to  the  ex- 
piration of  said  year,  when  a  majority  of  the 
parties  of  the  second  part  shall  make  a  request 
in  writing  to  that  effect,  the  par^  of  the  first 
part  shall  cause  an  invoice  of  the  stock  of  goods 
on  hand  to  be  taken  in  the  presence  of  two  of 
the  parties  of  the  second  part;  and  if  it  be  as- 
certained that  the  business  is  sustaining  any 
considerable  loss,  and  the  said  parties  of  the 
second  part  so  demand,  the  party  of  the  first 
part  shall  turn  over  sufficient  amou::^t  of  said 
goods  to  secure  said  parties  of  the  second  part 
against  any  liability  on  account  of  said  indorse- 
ment, or  relieve  said  parties  of  the  second  part 
from  said  indorsement,  by  causing  said  indorsed 
paper  to  be  canceled.  And  It  is  lurther  agreed 
by  and  between  the  parties  that  if,  at  the  end 
of  one  year,  it  be  ascertained  that  there  has 
been  a  profit  in  said  business,  and  the  party  of 
the  first  part  so  require,  the  provisions  of  this 
agreement  shall  extend  another  year;  but,  if 
the  party  of  the  first  part  desires  to  continue 
said  business  without  the  aid  of  said  indorse- 
ment, then  this  contract  from  and  after  that 
date  becomes  abrogated.  Said  parties  to  this 
contract  are  to  do  what  they  reasonably  can  to 
make  said  business  a  success.  In  witness 
whereof  we  have  hereunto  set  our  hands  and 
seals  this  29th  day  of  April,  1881." 

Pursuant  to  this  contract,  on  ^e  7th  day  of 
May,  1881,  Evolin  B.  Robertson  made  her 

Sromissory  note  for  $2,000,  payable  to  the  or- 
er  of  J.  R.  Robertson  at  the  First  National 
Bank  of  Jamestown,  which  was  indorsed  by 
all  of  the  defendants  except  David  H.  Mat- 
thews. This  note  was  discounted  by  said  back, 
and  the  avails  thereof  credited  to  the  '*Busti 
Union  Store."  The  note  was  twice  renewed, 
the  renewals  being  indorsed  by  most  of  the  de- 
fendants. 

Between  May  7,  1881,  and  December  16, 
1881,  the  business  established  by  the  contract 
was  carried  on  andcr  the  name  of  the  "Busti 
Union  Store  "  at  oie  place  and  under  the  man- 
agement as  stipulated  in  the  contract.  From 
6  L.  R.  A. 


time  to  tune  goods  were  purchased  with  the 
avails  of  the  discounts,  and  upon  credit.  Dur- 
ing this  time  the  plaintiffs,  who  were  merchant 
doing  business  in  the  City  of  New  York,  sold 
upon  credit  and  delivered  to  the  Busti  Union 
Store  goods  of  the  Tilue  and  at  the  agreed 
price  or  $1,217.62,  lo  recover  which  this  action 
was  brought  against  the  signers  of  the  con- 
tract. 

Meurs.  Henderson  A  Wentworth,  for 

appellants: 

In  this  contract  are  all  the  elements  of  a 
partnership  inter  nese, 

Clift  V.  Barrow,  10  Cent.  Rep.  715, 108  N.Y. 
187;  Ward  v.  Thompson,  63  U.  S.  22  How.  330,. 
834  (16  L.  ed.  249,  251);  LeggeU  v.  Hyde,  6«  N. 
Y.  272;  Manhattan  Brass  d  Mfg,  Co.  v.  Sears, 
46  N,  Y.  797; '  Ontario  Bank  v.  Hennessey,  48 
N.  y.  546;  HaoM  v.  Boat,  16  Hun,  626, 26  Hun,. 
682. 

The  fact  that  the  defendants  defending,  par* 
ties  of  the  second  part  in  said  contract,  are  to 
be  subject  to  no  liability  other  than  such  as 
they  incurred  by  their  indorsement,  is  imma- 
terial in  considering  the  question  as  to  whether 
the  relation  between  the  said  parties  to  said 
contract  is  a  co-partnership  relaaon. 

Clifi  <,  Barrow,  supra;  Waldenv  Sherbvrne, 
16  Johns.  409;  Haas  v.  Boat,  sttpra;  Bates, 
Partn.  £  tfT   Coll.  Partn.  8d  Am.  ed.  §  18. 

Mr,  A*  C.  Piekard,  for  respondents: 

The  contract  si^ed  by  the  defendants  does 
not  make  the  parties  thereto  co-partners  either 
among  themsdves  or  as  to  third  parties. 

Bi^ia/rdson  v.  HughiU,  76  N.  Y.  69;  Ourry 
V.  Fowler,  87  N.  Y.  88,  Cassidy  v.  HaU,  97  N. 
Y.  169. 

The  participation  in  the  profits  of  the  busi- 
ness does  not  m  all  cases  make  the  participant 
a  partner  as  to  third  persons;  to  have  that  effect 
the  participation  must  be  in  the  profits  as  such^ 
under  circumstances  which  give  him  a  propri- 
etary right  as  principal  trader  in  such  profits 
before  aivision. 

Burnett  v.  Snyder,  81  N.  Y.  560. 

Follett*  Oh,  J ,  delivered  the  opinion  of  the 
court: 

Persons  having  a  proprietary  interest  in  a 
business  and  in  its  profits  are  liable,  as  part- 
ners, to  creditors.  Afanhaitan  Brass  <&  Mfg, 
Oo,  V.  Sears,  46  N.  Y.  797;  Leggm  v.  Hyde,  68 
N.Y.  272,  278;  Masons.  Partridge, 4,Yi\in,  eeu 
affirmed.  66  N.  Y.  638;  BwrneU  v.  Snyder,  81 
N.  Y.  550,  556;  Ontario  Bank  v.  Hennessey,  48 
N.  Y.  545;  Berthold  v.  Goldsmith,  65  U.  8.  24 
How.  536,  541  [16  L.  ed.  762,  764];  Haas  v. 
I^t,  16  Hun,  626,  26  Hun,  632;  Bosenfield  t. 
might,  53  Wis.  260. 

it  is  stipulated  in  the  contract  that  the  jyarties 
thereto  should  do  what  they  reasonably  could  to 
make  the  business  a  success;  that  the  defendants 
should  haVe  an  interest  in  the  goods  in  the  store 
equal  to  the  amount  of  their  indorsement;  and 
that  at  the  end  of  the  year  an  inventory  should  be 
taken  in  the  presence  of  two  of  theoefendants, 
the  net  profits  ascertained,  and  one  third  of  them 
paid  to  the  defendants,  "in  consideration  of 
their  said  indorsement  and  their  general  inter- 
est in  the  business."  Every  one  of  the  signers 
had  a  right  to  require  that  the  assets  of  the 
business  should  be  applied  in  payment  (1)  of 
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the  debts  of  the  business;  (2)  of  the  sums  con- 
tributed by  each;  (8)  of  the  sum  due  each  for 
profits  earned. 

An  execution  creditor  of  Mrs.  Robertson 
(the  debt  not  bavins  been  contracted  in  the 
business)  could  not,  by  a  lery  upon  the  eoods, 
have  acquired  a  lien  prior  to  tbe  equitable  lien 
of  the  defendants  to  have  had  them  applied  in 
payment  of  the  debts  of.  the  business,  and  of 
the  amount  put  into  the  business  directly,  or 
bj  way  of  their  indorsements.  Such  being  the 
nghts  of  the  parties  to  the  contract,  they  had  a 
proprietary  Interest  in  the  business  and  in  its 
profits,  and  are  liable  for  the  amount  due  the 
]>1aintiffs.  The  cases  holding  that  a  person  en- 
titled to  a  share  of  the  profits  of  a  business  in 
payment  for  services  rendered,  or  as  a  comi>en- 
sation  for  money  advanced,  are  not  in  point. 
The  distinction  between  the  rights  and  liabil- 
ities of  persons  so  situated,  and  the  rights  and 
liabilities  of  persons  having  a  proprietary  in- 


terest in  the  assets  and  profits  of  a  business, 
has  been  clearly  drawn  by  tbe  cases  decided  in 
the  courts  of  this  titate.  The  case  at  Jbar  can- 
not be  distinguished,  in  principle,  from  Maaon 
v.  Partridge,  iupra. 

The  stipulation  in  the  contract  that  the  de- 
fendants should  not  be  liable  beyond  their  in- 
dorsement limits  their  liability  as  oetween  them 
and  Mrs.  Robertson:  but,  under  the  findings, 
it  does  not  exempt  the  defendants  from  liabil- 
ity for  the  plaintiffs'  claim.  It  is  quite  appar- 
ent that  the  defendants  knew  that  the  business 
which  they  initiated  was  conducted  under  the 
name  of  the  "Busti  Union  Store,"  and  not  un- 
der the  name  and  on  the  credit  of  Mrs.  Robert- 
son. 

Th>e  jfidgment  should  be  revereed,  and  a  new 
trial  granted,  toith  easts  to  abide  the  event. 

All  concur,  except  Bradley  and  Hai^htp 
JJ,,  not  sitting. 
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NEW  YORK,    ONTARIO   &   WESTERN 

R.  CO.,  Appt. 

1^,  It  §m  negUgeniOB  on  the  part  of  a  raOroad 
company  to  place  combustible  materials,  or  to 
allow  rubbish  to  accumulate,  so.near  itq  track  that 
they  win  be  likely  to  take  fire  from  sparks  nec- 
eesarily  emitted  by  the  eoKlne  and  as  a  natural 
and  probable  result  Ignite  and  damage  anotber^s 
property,  which  will  render  the  company  liable 
for  such  damage. 

2*  A  railroad  company  is  bound  to  see  that 
a  ftre  kindled  upon  its  rfrht  of  way  by  sparks 
from  Its  engines  does  no  harui  to  adjoining  prop- 
erty. 

8*  An  ol^eetlon  that  damagea  are  too 


remote*  to  which  no  allusion  was  made  on  tlia 
trial,  will  not  be  considered  on  appeal. 

4*  Where  the  destm-tion  of  iklaintiirs 
prppertgr  ^^ss  to  have  Uten  anticipated  from 
thcr  moment  a  fire  was  started  upon  a  railroad 
track,  and  was  a  natural  and  direct  effect  of  such 
fire,  the  fact  that  property  of  a  third  party  inter- 
vened between  the  track  and  p^aintUTs  property, 
which  burned  first  and  commv  aicated  the  fire  to 
It,  will  not  render  the  startln-  r  of  tbe  fire  so  re> 
mote  as  a  cause  of  plaintUTs  ot  image:  that  it  will 
relieve  the  company  from  liabUty  therefor. 

(October  8,  1889J 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  aflSjrming  a  judgment  of  the 
Sullivan  Circuit  in  favor  of  plaintiil  and  an  or- 
der denying  a  motion  for  a  new  trial  in  an  ao- 


Nora— Bafirood,  neglioenee  in  company  in  not  heev 
ino  track  eUar  of  oombusMMes. 

While  it  is  not  negligence  per  m  for  a  railroad 
company  to  permit  dry  gnus  and  stubble  to  accu- 
mulate on  its  right  of  way,  yet  the  accumulation 
may  be  to  such  an  extent  and  in  such  proximity  to 
the  track  as  Justly  to  subject  it  to  the  imputation 
of  negligence.  Atchison,  T.  ft  S.  F.  B.  Ck>.  v.  Den- 
nis, 88  Kan.  424;  Fort  Worth  ft  D.  a  B.  Go.  v.  Hog- 
sett,  e7  Tex.  MS. 

It  is  the  duty  of  a  railroad  company  to  prevent 
the  accumulation  of  dry  grass  and  weeds  on  its 
right  of  way,  by  burning  or  otherwise.  Atchison, 
T.  ft  8.  F.  B.  Co.  V.  Dennis,  88  Km .424. 

Bailroad  companies  are  liable  foi  damages  caused 
by  the  lack  of  due  care  and  sldll  on  the  part  of  their 
employes  for  the  prevention  of  mischief  to  the 
property  of  others  from  the  emission  of  sparks  of 
fire  from  their  passing  engines.  Fort  Worth  ft  D. 
C.  B.  Oo.  V.  Hogsett,  supra.  See  Mo.  Pac.  B.  Co.  v. 
Platcer  (Tex.),  8  L.  B.  A.  639,  note. 

Gbjeetions  mitst  be  made  in  court  below. 

The  Supreme  Court  of  Louisiana  is  limited  m  its 
Jurisdiction  to  matters  argued  and  contested  below, 
of  which  it  has  knowledge.  State  v.  Burthe,  89  La. 
Ann.  841. 

6  L.  R.  A. 


Questions  not  raised  below  will  not  be  considered. 
Sherwin  v.  Sanders,  4  NewEng.  Bep.  858,  69  Vt.  489; 
Bhodes*s  Succession,  89  La.  Ann.  478;  Byinffton  v. 
Saline  Co.  87  Kan.  664. 

The  m>pellate  court,  where  the  pleading  supports 
the  Judgment,  will  not  review  an  alleged  error  of 
the  trial  court,  unless  the  attention  of  that  court 
has  been  called  thereto.  Beaubien  v.  Hindman,  87 
Kan.  288. 

An  objection  not  taken  below,  but  which  might 
have  been  obviated  if  taken,  is  not  available  on 
appeal.  Serviss  v.  McDonnell,  9  Cent.  Bep.  841, 107 
N.  Y.  280;  Kaufman  v.  Schoeffel,  4ft  Hun,  571. 

Objections  not  afilrmatively  presented  in  a  bill  of 
exceptions  are  deemed  to  have  been  waived.  GUle- 
land  V.  State,  24  Tex.  App.  624. 

Where  there  is  no  exception  to  the  ruling  on  an 
objection,  or  any  sustained  objection,  tl  e  appellate 
court  cannot  say  that  the  trial  court  urred.  St. 
Louis,  Ft.  8.  ft  W.  B.  Co.  v.  Irwin,  37  Kan.  714. 

It  is  too  late  to  insist,  in  the  BUnois  Appellate 
Court,  upon  minor  objections  not  n^de  in  the  trial 
court.  Chicago  ft  B..  I.  B.  Co.  v.  People,  9  West. 
Bep.  741, 120  lU.  687. 

A  Judgment  will  not  be  reversed  for  objections 
not  poir  ted  out  in  the  trial  court.  Bedford  v. 
Penney,'J  West.  Bep.  819, 66  Mich.  667;  Owens  v.  Mo. 
Pac.  B.  Co.  67  Tex.  679. 
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tioD  to  recover  damages  for  tbe  burning  of 
plaintiff's  property  through  defendant's  alleged 
negUgenoe.    Afflrmed, 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Mr.  Geori^  H.  Carpenter,  for  appel- 
lant: 

Negligence  cannot  be  imputed  or  inferred 
from  the  simple  fact  of  causing  the  fire,  for 
tbe  reason  that  the  use  of  f  re  to  propel  a  rail- 
road engine  is  lawful,  and  sparks  and  coals  may 
escape  notwithstanding  all  the  safeguards  which 
modem  improvement  has  suggested  may  have 
been  adopted. 

Sheldon  v.  Budson  River  JR.  Co.  14  N.  T.  224; 
Fero  V.  buffalo  it:  8.  L.  E.  Co.  22  N.  Y.  212. 

The  defendant  has  the  right  to  operate  its 
railway  by  steam  and  to  generate  steam  by  the 
use  of  coal,  and  any  damage  necessarily  caused 
by  the  careful  and  skillful  exercise  of  its  law- 
ful rights  could  impose  no  liability  on  it. 

8earl€8  v.  Manhattan  B.  Go.  2  Cent.  Rep. 
442,  101  N.  Y.  661.  See  Fidd  v.  New  York 
Cent.  B.  Go.  82  N.  Y.  850. 

Negligence  cannot  be  predicated  upon  an  in- 
jury resulting  in  the  performance  of  an  act  in 
itself  lawful  and  done  in  a  proper  manner;  but 
this  rule  is  of  no  practical  protection  to  rail- 
road companies  so  long  as  its  application  is  re- 
ferred to  the  decision  of  a  jury. 

Beading  A  G.  B.  Co.  v.  LatsJiaw,  98  Pa.t440. 

It  is  not  enough  to  authorize  the  submission 
of  a  (question  as  one  of  fact  to  the  jury  that 
there  is  some  evidence. 

Baulec  v.  New  York  6b  H.  B.  Go.  59  N.  Y. 
856;  Dmght  v.  Oermania  L,  Ins.  Co^  4.  Cent. 
Rep.  529,  108  N.  Y.  868;  Cranston  v.  New 
York  Cent,  d  K  B.  R  Go.  Q  Cent.  Rep.  86, 108 
N.  Y.  614;  Toomey  v.  London,  B.  db  8.  0.  B. 
Co.  8  C.  B.  N.  S.  146. 

No  principle  of  law  compelled  defendant  t# 
prevent  herbage  and  shrubbery  from  growing 
on  its  lands,  or  to  cut  it  down  and  remove  it. 
It  cannot  be  pretended  that  defendant  is  bound 
to  destroy  every  bit  of  verdure  along  its  road- 
way or  lie  mulcted  in  damages. 

See  Beading  dh  C,  B.  Co.  v.  Latshaw,  supra; 
Jennings  v.  Pennsyhania  B.  Co.  93  Pa.  887; 
Phila.  A  B.  B.  Co.  v.  Yerger,  73  Pa.  121. 

The  damages  proved  are  too  remote  from  the 
act  or  omission  of  the  defendant  to  authorize  a 
recovery.  Plaintiff's  lands  are  not  adjacent  to 
the  railway  of  the  defendant.  Another  farm 
eighty-nine  rods  wide  separates  the  farm  from 
the  defendant's  premises. 

Ryan  v.  N.  Y.  Cent.  B.  Co.  85  N.  Y.  210. 

True  this  point  was  not  raised  by  special  mo- 
tion in  the  court  below,  but  it  is  not  waived. 
It  could  not  have  been  obviated  if  it  had  been 
raised,  and  hence  can  be  raised  at  any  time. 

Mr.  W.  P.  0*Neill,  for  respondent; 

It  was  for  the  jury  to  say  whether  the  spark 
arrester  could  have  been  in  a  safe  condition 
and  emit  pparks  apparently  as  larc^e  as  wal- 
nuts, and  distribute  them  in  such  extraordinary 
quantities  as  to  set  fire  in  three  different  places 
alons:  the  track,  in  a  space  of  about  half  a  mile. 

Wiidmer  v.  'N,  Y.  Elevated  B.  Go,  24  N.  Y. 
Week.  Dig.  431. 

The  plaintiff,  having  some  proof  that  sparks 
of  unusual  size,  and  in  unusual  quantities,  es- 
caped from  the  defendant's  engine,  made  out 
a  prima  facie  case  to  go  to  the  jury. 
6  L.  R.  A. 


Field  V.  N.  Y.  Gent.  B.  Go.  82  N.  Y.  846; 
Collins  V.  N.  Y.  Gent.  A  H.  B.  B.  Go.  12  Cent. 
Rep.  196, 109  N.  Y.  248;  WM  v.  Boms,  W.  A  O. 
B.  Co.  49  N.  Y.  420;  Grist  v.  Erie  B.  Co.  ^ 
N.  Y.  68a 

The  evidence  which  goes  to  establish  the  neg^ 
ligence  of  the  defendant  in  cases  of  this  char- 
acter, as  to  the  dropping  of  coals,  the  leaving 
of  combustibles  near^he  roadbed,  are  all  to  be 
considered  by  the  jury,  and,  where  a  prima 
facie  case  is  made,  must  be  submitted  to  them. 

Sheldon  v.  Hudson  Biter  B  Go.  14  N.  Y.  218; 
Field  y.  N.  Y.  Cent.  B.  Go.  82  N.  Y.  889. 

In  the  case  under  discussion  the  two  elements 
of  negli^nce  are  fairly  proven,  and  the  court 
was  justified  in  submitting  them  to  the  jury. 

Bood  V.  New  York  A  E.  B.  Go.  18  Barb.  80; 
Binds  v.  Barton,  25  N.  Y.  544;  WM  v.  Borne, 
W.AO.B.  Go.  49  N.  Y.  420. 

The  fact  that  the  wood  destroyed  was  not  on 
the  lands  immediately  adjacent  to  the  lands  of 
the  defendant  is  not  material,  so  Ions  as  the 
negligent  acts  of  the  defendant  would  natur- 
ally and  necessarily  injure  the  property  of  the 
plaintiff. 

Fero  y.  Buffalo  A  8.  L.  B.  Go.  22  N.  Y.  209; 
Lowery  v.  Manhattan  B.  Go,  99  N.  Y.  158. 

Danforih,  J,,  delivered  the  opinion  of  the 
court: 

The  questions  in  this  case  are  brought  before 
us  by  the  defendant's  appeal  from  a  judgment 
of  the  Gkneral  Term  of  the  Third  Judicial  De- 
partment, affirming  a  judgment  in  favor  of  the 
plaintiff  upon  the  verdict  of  the  jury,  and  af- 
firming an  order  made  by  the  trial  court  deny- 
ing the  defendant's  motion  for  a  new  trial.  No 
question  is  !made  upon  the  pleadings.  The 
complaint,  among  other  things,  stat^  the  in- 
corporation of  the  defendant  and  that  its  road 
ran  through  the  Town  of  Fallsburgh.  So 
much  the  defendant  by  its  answer  admitted. 
The  complaint  also  stated  that  the  plaintiff  at 
the  time  in  question  was  the  owner  of  certain 
woodlands  lying  near  the  railroad,  that  these 
were  set  on  fire  through  the  negligence  of  the 
defendant  in  the  use  and  construction  of  its 
locomotive  and  by  means  of  sparks  and  coals 
thrown  from  it,  and  that  the  defendant  was 
otherwise  negligent  in  placing  or  permitting  to 
accumulate  upon  its  premises  ''brush,  old  ties, 
cut  grass  and  other  dry  and  combustible  ma- 
terials/' easily  ignited,  and  through  which  fire 
communicated  to  the  plaintiff's  woods  to  his 
injury.  These  allegations  were  denied  and  the 
issues  so  formed  raised  the  questions  between 
the  parties. 

The  plaintiff  went  into  evidence,  and  when 
he  rested  the  defendant's  counsel  claimed  it  to 
be  insufficient  for  want  of  showing  that  the 
engine  from  which  the  fire  was  said  to  have 
originated  "was  out  of  repair  or  improperly 
constructed,  or  that  the  spark  arrester  attached 
thereto  was  not  as  good,  safe  and  effective  as 
any  contrivance  for  that  purpose  in  known  use," 
and  also  claimed  that  negligence  "cannot  be 
found  from  combustibles  along  the  track.** 
The  motion  was  denied  and  the  defendant  call- 
ed and  examined  witnesses,  whose  testimony 
with  that  of  the  plaintiff  was  submitted  to  the 
jury  as  bearing  upon  three  questions: 

first.  Whether  the  engine  was  out  of  order 
or  repair  as  to  its  apparatus  for  arresting  sparks. 
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Second.  Whether  the  engine  was  supplied 
with  the  most  approved  method  of  arresting 
sparks  in  known  use. 

Assuming  that  these  questions  were  answered 
in  favor  of  the  defendant,  then 

Third,  Was  the  company  negligent  in  plac- 
ing combustible  materials  so  near  the  track  that 
they  would  be  likely  to  take  fire  from  sparks 
of  the  engine  necessarily  emitted,  and  thence, 
as  a  natural  and  probable  result,  firing  the  plain- 
tiff's woods? 

On  this  appeal  it  is  not  denied  that  the  plain- 
tiff suffered  loss  of  property  by  fire.  The  de- 
fendant's claim  is  that  there  was  not  sufficient 
-evidence  for  the  jury  to  consider  upon  the 
question  whether  the  defendant  negligently 
-caused  the  fire.  The  burning  occurrS  in  the 
daytime.  Immediately  after  the  passage  of  the 
"express  freight"  through  a  tunnel,  about 
twelve  o'clock  or  a  little  after,  smoke  was  seen 
rising  from  the  places  on  the  land  of  the  Com- 
pany, close  to  the  track  and  along  its  side. 
The  fire  at  once  began  to  run  and  spread  rap- 
idly **on  to  the  land  of  one  Carley"  and  from 
there  to  the  lands  of  the  plaintiff.  By  the  side 
-of  the  defendant's  land  were  cut  brush  and 
leaves  and  old  ties  piled  up.  Before  the  train 
came  along  there  was  no  smoke  or  other  ap- 
pearance of  fire.  Sparks  were  seen  coming 
from  the  eneine;  one  witness  says:  "Probably, 
and  as  I  judge,  as  large  as  a  pea."  Another 
Says*  "I  saw  the  train  when  it  came  out  of  the 
tunnel,"  and  '*she  set  fire  right  at  the  approach 
of  the  tunnel:  the  engine  was  throwing  large 
volumes  of  smoke  ana  sparks;  they  seemed  un- 
usually large;  'as  large  as  walnuts;'  she  set 
fire  three  or  four  times  to  this  old  brush,  old 
bark  and  stuff  that  falls  off  the  train  and  brush 
they  cut  down  and  left  there.  They  rolled 
the  brush  up  near  the  mouth  of  the  tunnel  on 
the  east  side  and  the  fire  caught  on  there  and 
went  northeast.  '.That  was  towards  the  plain- 
tiff's land."  The  witness  watched  the  progress 
of  the  fire  a  few  minutes  and  then  "went  tor  a 
pail." 

If  this  evidence  is  true,  the  plaintifPs  case 
was  good  until  contradicted.  If  contradicted, 
the  question  was  for  the  jury  and  not  the 
judge.  It  was  not  wrong  for  him  to  say 
whether  the  inference  of  negligence  could  be 
drawn  from  it.  It  was  for  the  jurv  to  say 
whether  it  should  be  drawn.  No  doubt  the 
eyes  of  some  witnesses  are  livelier  than  those 
of  others,  and  the  sense  of  sight  may  be  quick- 
ened or  diminished  by  the  interest  or  bias  of 
him  who  possesses  it.  But  no  court  can  define 
or  limit  the  degree  of  credibility  due  a  witness, 
for  that,  as  well  as  the  weight  of  evidence,  is 
for  the  jury. 

In  Field  V.  K  T,  Cent.  R.  Co.  83  N.  Y.  846, 
it  was  held  that  "the  fact  that  the  sparks  or 
coal  were  scattered  at  all  upon  the  defendant's 
roadway  in  such  quantities  as  to  endanger 
property  on  abutting  premises,  raised  an  infer- 
ence of  some  weight  that  the  engines  were  im- 
properly coosti-ucted  or  managed."  There  was, 
moreover,  in  the  plaintiff's  case,  abundant  evi- 
dence of  conduct  on  the  defendant's  part  in  so 
storing  its  refuse  material  and  retainmg  upon 
its  premises  brush  and  other  refuse  matter,  as 
to  make  it  quite  right  and  proper  for  the  jury 
to  declare  it  negligent. 

5L.R.A. 


If,  as  the  defendant  claims,  the  escape  of  fire 
from  an  engine  is  inevitable  and  a  necessary 
consequence  of  its  useful  employment,  the  de- 
fendant was  at  least  bound  to  move  combust- 
ible material  from  its  path,  or  at  least  prevent 
such  accumulation  of  rubbish  as  would  in  con- 
sequence of  fire  falling  upon  it  be  the  cause  of 
danger  to  another's  property.  Webb  v.  Borne, 
F.  A  0,  R.  Co.  49  N.  T.  420. 

The  fire  on  the  track  was  its  fire  as  much  as 
if  confided  in  the  engine,  and  it  owed  a  like 
duty  to  see  that  it  did  no  harm. 

It  is  also  said  by  the  appellant  that  "the 
damages  are  too  remote."  The  pjroposition  is 
put  upon  the  ground  that  the  plaintiff's  lands 
did  not  lie  next  to  the  railroad,  but  were  sep- 
arated from  it  by  the  lands  of  another.  That 
circumstance  is  in  the  case,  but  no  allusion  was 
made  to  it  upon  the  trial  as  a  ground  of  defense; 
and  it  is  conceded  by  the  learned  counsel  for 
the  appellant  that  the  point  now  presented  was 
not  raised  in  the  trial  court.  It  therefore  can- 
not be  listened  to.  Saiubury  v.  Howe,  87  N.  T. 
128. 

The  cas6  was  tried  upon  its  merits,  and  it^ 
was  assumed  by  the  defendant's  counsel;  in^ 
stating  grounds  for  a  non-suit,  that  the  plain- 
tiff would  be  entitled  to  recover  if  the  fire  was 
caused  by  the  imperfection  of  its  locomotive  or 
if  negligence  could  be  predicated  from  the 
accumulation  of  "combustibles  along  the 
track."  In  either  of  these  events  the  h'ability 
of  the  defendant  was  conceded  and  there  was 
no  suggestion  that  the  damage  sustained  by 
the  plaintiff  was  not  the  natural  and  probable 
consequence  of  defendant's  act  or  omission. 
But  the  appellant  urges  that  the  objection,  if 
made  at  the  trial,  could  not  have  been  obviated, 
and  therefore  claims  that  it  may  be  raised  at 
any  time.  The  fact  that  land  of  a  third  party 
intervened  between  the  woodland  of  the  plain- 
tiff and  the  defendant's  road  cannot  be  doubted, 
but  that  alone  is  not  decisive.  Other  circum 
stances  would  control,  and  if  not  already  ap- 
parent in  evidence  we  cannot  say  that  further 
testimony  would  not  have  shown  that  the 
result  was  to  have  been  anticipated  from  the 
moment  fire  dropped  upon  the  defendant's 
premises  and  that  the  destruction  which  hap- 
pened to  the  plaintiff's  property  was  the 
natural  and  direct  effect  of  the  first  firing.  If 
so  it  was  not  remote.  Vandenhurgh  v.  Truax, 
4  Benio,  464;  Pollett  v.  Lan^,  56.  N.  Y.  200; 
Webb  V.  Rome,  W.  <fc  0.  R.  Co,  svpra. 

Rpanv.  N.  T.  Cent.  R.  Co.  35  N.  Y.  210,  re- 
lied upon  by  the  defendant,  is  sufficiently  com- 
mented on  in  the  last  two  cases  cited,  and  is 
not  analogous  to  this  case  as  now  presented. 

The  origin  of  the  fire,  upon  the  evidence  and 
the  verdict  of  the  jury  under  proper  instruc- 
tions from  the  court,  is  to  be  attributed  to  the 
defendant,  and  to  have  been  occasioned  by  its 
negligence.  By  its  negligence,  therefore,  the 
fire  which  burned  the  plaintiff's  woodlands 
was  set  in  operation.  The  fact  that  it  reached 
those  woodlands  by  first  burning  the  brush  and 
other  articles  on  other  land  furnishes  no  new 
cause  to  which  the  injury  can  be  ascribed. 
What  other  circumstances  might  have  been 
proven  had  the  attention  of  the  plaintiff  been 
called  to  the  objection  now  made,  we  cannot 
say.    The  Issues  were  disposed  of  at  the  trial 
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irrespective  of  tbe  question,  and  it  needs  no 
farther  discussion. 

It  is  also  claimed  that  errors  occurred  in 
rulings  on  evidence  and  on  requests  to  charge. 
We  i^ve  examined  tbe  exceptions  so  presented 


and  Und  no  one  which  requires  other  comment 
than  that  they  appear  to  be  without  merit. 

Hie  judgment  and  order  appealed  from  should 
be  affirmed. 

All  concur,except  Peekham*  J,,  not  sitting. 


IOWA  SUPREME  COURT. 


William  B.  McGORRISK 

V. 

James  DWYER,  Appt. 

( Iowa ) 

1.  Where  parties  in  mortga,ging  build- 
ing as  distinct  from  the  land  upon  wbicb  they 
aro  situated  include  **all  the  fixtures  thereto  be- 
longriDg,**  a  scale  which  has  such  a  relation  to  the 
buildings  that  If  they  were  part  of  the  real  estate 
it  would  be  a  real-estate  fixture,  will  be  covered 
by  the  mortgage  as  a  **  fixture  '*  belonging  to  the 
buildings. 

8.  A  track  scale  bought  to  be  used  with,  and 
mainly  employed  in  carrying  on  the  business  of,  a 
gndn  elevator,  to  which  it  is  visibly  connected,  is 
a  fixture  to  such  elevator;  and  the  fact  that  it  is, 
by  the  license  of  the  owner  of  land  adjacent  to 
that  occupied  by  the  elevator,  situatei  upon  such 
adjacent  land,  is  immateriaL 

(October  8. 1889.) 


APPEAL  hy  defendant  from  a  Judgment  of 
the  District  Court  of  Henry  County  in  fa- 
vor of  plaintiff  in  an  action  of  replevin  to  re- 
cover a  certain  track  scale.    Affirmed. 

In  1886  the  Winfield  Mill  &  Elevator  Com- 
pany leased  a  parcel  of  land  of  the  Burlington 
&  Northwestern  Railway  Company  and  erect- 
ed a  grain  elevator  thereon.  It  purchased  a 
track  scale  for  use  at  said  elevator.  The  scale 
was  delivered  about  July,  1886,  and  was  im- 
mediately placed  in  position  for  use  under  the 
the  track  of  the  railway,  with  the  license  of  the 
company,  upon  ground  not  covered  by  the 
lease. 

Resting  upon  and  fastened  to  the  frame  and 
sills  of  the  scales  a  receiving  hopper  was  con- 
structed which  was  connected  at  its  other  end 
with  the  elevator  buflding,  but  in  such  a  man- 
ner that  it  could  be  detached  without  causing 
material  injury  to  the  property.  The  scales 
were  used  m  weighing  grain  loaded  and  uii- 
loaded  between  cars  and  the  elevator. 


Nofim.—Wluxt  are  fysturea. 

Machines  and  other  articles  essential  to  the  occu- 
pation of  a  building,  or  to  the  business  carried  on 
in  it,  and  which  are  a£Bzed  or  fastened  to  the  free- 
hold, and  used  with  it,  partake  of  the  character  of 
real  estate,  and  become  part  of  it,  and  pass  by  a 
conveyance  of  the  land.  Eittredge  v.  Woods,  8  N. 
H.  504 ;  Amos  &  Ferard,  Fixtures,  chap.  4, 132, 161 ; 
Powell  V.  Monson  &  B.  Mfg.  Ck>.  8  Mason,  460, 464; 
Goddard  v.  Chase,?  Mass.  482;  Gaffleld  v.  Hapgood, 
17  Pick.  192 ;  Noble  v.  Bosworth,  19  Pick.  314 ;  Kir- 
wan  V.  Latour,  1  Har.  &  J.  289;  Despatch  Packet 
Line  V.  Bellamy  Mfg.  Co.  12  N.  H.  232, 87  Am.  Dec. 
214;  Hendy  v.  Dinkerhoff,  67  Cal.  a 

Loose,  movable  machinery,  not  attached  nor  af- 
fixed, even  when  it  is  used  in  prosecuting  any  busi- 
ness to  which  the  freehold  property  is  adapted,  is 
not  to  be  regarded  as  part  of  the  real  estate,  or  as 
an  appurtenance  to  it.  Walker  v.  Sherman,  20 
Wend.  686.  665;  Miller  v.  Plumb,  6  Cow.  666, 16  Am. 
Bee.  466 :  Kirwan  v.  Latour.  1  Har.  &  J.  289, 2  Am. 
Dec.  619;  Horn  v.  Baker,  9  East,  216;  Despatch 
Packet  Line  v.  Bellamy  Mfg.  Co.  sujfra. 

Articles  once  affixed  and  used  in  such  a  way  as  to 
become  parts  of  the  freehold,  though  disannexed 
at  the  time  of  the  sale  for  a  temporary  purpose, 
stiU  pass  by  the  conveyance  of  the  real  estate 
(Despatch  Packet  Line  v.  Bellamy  Mfg.  Co.  supra; 
Lathrop  v.  Blake,  28  N.  H.  66;  2  Devlin,  Deeds,  649), 
as  saws  actually  attached  to  the  mill  (Burnside  v. 
Twitcheil,  48  N.  H.  880);  otherwise  if  never  attached 
or  used.    Ibid, 

So  materials  purchased  for  the  purpose  of  erect- 
ing Improvements  on  the  realty,  but  never  used, 
do  not  pass  to  the  purchaser.  Cook  v.  Whiting,  16 
Dl.  480.  Compare,  however,  Conklin  v.  Parsons,  2 
Plnn.  (Wis.)  264;  Ripley  v.  Paige,  12  Vt.  858. 

To  make  an  article  a  permanent  fixture  the  in- 
tention should  plainly  appear.  Wcathersby  v. 
Sleeper,  42  Miss.  732 ;  Cole  v.  Roach,  87  Tex.  418 ; 
Teaff  V.  Hewitt,  1  Ohio  St.  511,  688,  59  Am.  Dec.  634; 
Hunt  V.  Mullanphy,  1  Mo.  508;  Fortman  v.  Goepper, 
14  Ohio  St.  568 ;  Hill  v.  Wentworth,  28  Vt  428;  Ca- 
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pen  V.  Peckham,  86  Conn.  88, 85;  2  Devlm,  Deeds, 
660. 

Fixtures,  what  are.  See  Hill  v.  Munday  (Ky.)  4 
L.  R.  A.  674,  note. 

Intention  of  parties,  considered.  Blnkley  v.  Fork- 
ner,  8  L.  R.  A.  38,  note,  117  Ina.  176. 

As  between  mortgagor  and  mortgagee,  see  South- 
bridge  Sav.  Bank  v.  Mason,  1 L.  R.  A.  350, 147  Mass. 
600. 

Application  of  rule  as  to  inheritance. 

The  strict  rule  as  to  fixtiures,  that  prevails  be- 
tween heir  and  executor,  applies  as  between 
vendee  and  vendor,  and  mortgagor  and  mort- 
gagee. 2  Kent,  Com.  280;  Miller  v.  Plumb,  0  Cow. 
665 ;  Holmes  v.  Tremper,  20  Johns.  80 :  Ktrwan  v. 
Latour,  1  Har.  &  J.  289;  Union  Bank  v.  Emerson,  15 
Mass.  169;  Longstaff  v.  Meagoe,  2  Ad.  &  EI.  167 : 
Despatch  Packet  i:iine  v.  Bellamy  Mfg.  Co.  12  N.  H. 
282, 87  Am.  Dec.  214. 

As  a  general  rule,  tf  the  article  put  up  for  orna- 
ment or  convenience,  or  for  trade  or  manufacture, 
is  60  annexed  to  the  freehold  that  the  inheritance 
would  be  greatly  deteriorated  by  its  severance,  it 
must  be  considered  as  an  essential  part  of  the  tree- 
hold.    Tyler,  Fixtures,  700. 

In  many  of  tbe  States  they  have  statutes  express- 
ly declaring  what  shall  be  assets  in  the  hands  of 
the  executor  or  administrator,  and  what,  In  the 
nature  of  fixtures,  shall  go  to  the  heir  or  devisee 
upon  the  decease  of  the  owner  of  the  property.  Ibid, 

A  pump  and  pipe,  balances  and  scales,  and  a  beer 
pump  are  prima  fisicie  personal  property,  which 
could  only  descend  to  the  heir  as  against  the  ad- 
ministrator in  consequence  of  being  annexed  to 
the  freehold  in  such  a  manner  and  under  such  cir- 
cumstances as  to  come  within  the  provisions  of  the 
statute.  Farrar  v.  Chauffetete,  6  Denio,  581;  Hovey 
V.  Smith,  1  Barb.  872;  Swell,  Fixtures,  227;  Tyler, 
Fixtures,  698. 

Such  articles  pass  by  the  conveyance,  although 
disannexed  for  a  temporary  purpose.  Wigtown 
Case,  cited  in  Lif  ord's  Case,  11  Coke,  50  (b) ;  Shep. 
Touch.  90;  Despatch  Packet  Line  v.  Bellamy  MZg. 
Co.  supra. 
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In  October,  1886,  the  elevator  company  exe- 
cuted a  chattel  mortgage  to  secure  payment  of 
a  promissory  note,  covering  "the  mill,  elevator 
and  other  buildings"  on  the  leased  land  *'with 
all  the  machinery  therein,  and  all  the  fixtures 
thereto  belonging."  Under  the  provisions  of 
this  mortgage  the  mortgagees  took  possession 
of  the  property  and  about  January  1, 1887,  sold 
it  to  plaintiff, who  immediately  took  possession. 

On  January  12,  1887,  defendant  as  sheriff 
levied  an  execution  upon  the  scales  under  a 
judgment  recovered  against  the  elevator  com- 
pany in  December,  1886. 

Plaintiff  served  notice  of  claim  upon  him, 
and  upon  his  refusal  to  release  the  property  in- 
stituted the  present  action,  claiming  the  scales 
as  part  of  the  property  which  came  to  him  un- 
der the  mortgage  sale. 

Judgment  was  rendered*in  favor  of  plaintiff, 
and  defendant  appealed. 

Messrs.  N.  S.  Hammaek.  L.  G.  Palmer 
and  A.  H.  Statsman,  for  appellant: 

The  lien  of  the  mortgage  will  be  restricted 
to  such  articles  as  are  specifically  mentioned  in 
it  or  clearly  embraced  within  its  terms. 

Van  Patten  v.  Leonard,  65  Iowa,  520;  Fletch- 
er V.  Powers,  181  Mass.  833. 

In  order  to  ^ve  the  mortgage  general  valid- 
ity it  is  requisite  that  it  should  contain  such  a 
description  of  the  property  covered  as  will  en- 
able third  persons  clearly  to  identify  the  prop- 
erty when  aided  by  inquiries  which  the  instru- 
ment itself  indicates  and  directs. 

Ehutasel  v.  Stephens,  68  Iowa,  627;  3  Am.  & 
Eng.  Encyclop.  Law,  180,  and  authorities  cited 
in  note  S\  Cituens  Bank  v.  Bliutasel,  67  Iowa, 
816. 

.  Plaintiff,  by  bringing  replevin,  has  considered 
and  treated  tne  scale  as  a  chattel  and  not  a  fix- 
ture. If  it  was  not  a  fixture  it  was  not  cov- 
ered by  the  mortage  and  appellee  has  no  title 
whatever,  and  if  it  was  a  fixture,  a  part  of  the 
real  estate,  appellee  has  no  title  because  the 
foreclosure  was  by  private  sale  and  not  by  pro- 
ceeding in  court.    Code  1878,  §  3319. 

A  fixture  is  a  personal  chattel  annexed  to  the 
freehold. 

Pickerell  v.  Carson,  8  Iowa,  544. 

Personal  property  that  can  be  removed  from 
the  land  cannot  be  a  part  of  the  realty  when 
the  owner  does  not  also  own  the  land. 

Bewick  v.  Fletcher,  41  Mich.  625;  ScuUer  v. 
Anderson,  54  Mich.  122. 

A  grain  elevator  erected  on  railway  right  of 
wayas  temporary  structure  is  personal  property. 

Walton  V.  Wray,  54  Iowa,  681.  See  also 
Denham  v.  Sankey,  88  Iowa,  269;  Corwin  Dist. 
Twp.  V.  Moorelvead,  43  Iowa,  466. 

The  elevator  building  to  which  it  was  claimed 
the  scale  was  annexed  was  personal  property, 
and  as  such  cannot  be  used  to  create  a  legal 
fixture  by  a'nnexing  other  personal  property, 
and  particularly  so  where  the  attach^  proper- 
ty is  not  situated  on  the  leased  grounds. 

V/alion  V.  Wray,  supra, 

Messrs.  R.  Ambler  &  Son,  with  Mr,  S. 
L.  Glang^ovr,  for  appellee: 

A  description  of  property  in  a  chattel  mort- 
gage is  sufficient,  when  such  description  will 
enable  third  parties,  aided  by  the  inquiries 
which  the  instrument  itself  indicates,  suggests 
and  directs,  to  identify  the  property  intended 
to  be  covered. 
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Smith  v.  McLean,  24  Iowa,  831;  Wivtasel  v. 
Stephens,  68  Iowa,  627;  Ormsby  v.  Nolan,  69 
Iowa,  130. 

Upon  principles  of  public  policy,  and  to  en- 
courage trade  and  manufactures,  fixtures  which 
are  erected  to  carry  on  the  business  are  allowed 
to  be  removed  by  the  tenant  during  his  term, 
and  are  deemed  personal  property  for  many 
other  purposes. 

Van  Ness  v.  Paeard,  27  U.  S.  2  Pet.  137  (7 
L.  ed.  874};  2  Abbott,  Nat.  Dig.  570. 

The  scales  in  question  were  annexed  actual- 
ly and  firmly  to  the  elevator  building,  as  well 
as  by  use  and  adaptation.  The  scales  were 
purchased  and  placed  by  the  elevator  company 
for  such  use  and  adaptation,  and  were  so  used 
at  the  time  of  the  execution  of  the  mortgage 
and  sale  thereunder,  and  are  now  in  such  use, 
and  are  therefore  a  fixture. 

Bliss  V.  Whitney,  9  Allen,  114;  Arnold  v. 
Crowder,  81  111.  56. 

Fixtures  annexed  to  real  estate  become  part 
of  it;  if  annexed  by  the  owner  of  the  land  they 
pass  with  it  by  sale  or  mortgage,  etc.  If  an- 
nexed  by  a  tenant  for  the  purposes  of  trade, 
etc.,  he  may,  while  remaining  in  possession, 
sever  them  from  the  land  and  change  them 
back  to  personalty. 

Bliss  v.  Whitney,  supra.  See  also  Dostdl  v. 
McCaddon,  85  Iowa,  821-S22;  Snowden  v.  Craig, 
26  Iowa,  164. 

The  scales  were  an  elementary  part  of  the 
elevator  at  the  time  of  the  execution  of  the  mort- 
gage in  question,  and  at  the  time  of  the  pur- 
chase of  the  mortgaged  property  by  appel- 
lee. The  elevator  had  never  been  run  and  could 
not  be  run  and  used  without  the  scalps.  This 
test  is  certainly  conclusive  in  favor  of  appel- 
lee 

2  Devlin,  Deeds,  1223. 

Granger,  J,,  delivered  the  opinion  of  the 
court: 

1.  There  is  a  concession  in  argument  by  both 
parties  that  the  elevator  covered  by  the  mort- 
gage, as  well  as  the  scale  in  controversy,  are 
chattel  property;  that  there  is  no  freehold  estate 
to  which  the  term  "fixture "can  apply.  Tie 
case  presents  this  question:  Is  the  track  scale 
a  fixture  belonging  to  the  elevator  building? 
The  question  has  led  counsel  in  argument  to 
consider  the  legal  significance  or  application  of 
the  word  **  fixture,"  and  it  is  urged  by  appel- 
lant that,  as  a  legal  term,  it  depends  upon  the 
real  estate  for  its  support,  and  tibat,  as  appellee 
regards  and  treats  the  elevator  building  and 
the  scale  as  chattel  property,  its  character  is 
fixed,  and,  the  scale  not  bein^  a  fixture,  it  can- 
not be  regarded  as  included  in  the  mortgage, 
the  term  * 'fixture"  therein  being  the  only  one 
that  could  embrace  the  scale  in  question.  A 
discussion  of  the  term  "fixture"  in  the  abstract 
would  be  of  little  avail  in  the  face  of  the  facts 
with  which  we  are  confronted.  It  is  true  the 
term  is  used  by  the  parties  to  the  mortgage,  and 
it  is  equally  true  that  it  is  used  only  with  ref- 
erence to  the  building  as  chattel  property. 
But  is  it,  because  of  that,  without  significance 
in  the  transaction?  The  parties  to  the  mort- 
gage were  dealing  with  reference  to  property 
which  ordinarily  attaches  to,  and  is  a  part  oi, 
realty,  being  buildings  thereon.  Fixtures,  to  a 
great  extent,  are  directly  connected  with  build- 
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ings,  as  a  part  of  tne  realty,  and,  but  for  tbe 
buildings,  they  could  in  no  sense  be  considered 
a  real  estate. 

In  cases  where  the  buildings  are  a  part  of  the 
realty,  law  writers  and  courts  are  wont  to  asso- 
ciate the  term  "fixture"  directly  with  tbe  build- 
ings, and  speak  of  them  as  fixtures  to  tbe  mill 
or  store  or  other  buildings.  This  is  because 
of  tiie  relationship  of  the  fixture  to  the  building 
as  distinct  from  the  land,  and  is  .by  no  means  a 
misapplication  of  the  term.  As  the  parties  to 
the  mortgage  have  employed  the  term  '*  fixt- 
ure," we  know  of  no  rule  of  construction  to 
warrant  us  in  disregarding  it  because  technical- 
ly applicable  to  real  estate,  if  the  purpose  of  its 
use  is  manifest  from  the  record.  To  us  it  seems 
clear  that  its  use  in  the  mortgage  in  question  is 
not  different  from  what  it  would  be  if  the  ele- 
vator buildiug  was  actually  a  part  of  the  realty 
and  the  language  was  used  in  a  real-estate  mort 
gaee  and  specified  the  building  and  *' fixtures 
belonging  thereto."  In  sucb  a  case  it  would 
poly  be  necessary  to  inquire  if  the  scale  was  a 
fixture  belonging  to  the  building,  and  the  find- 
ing upon  such  inquiry  would  determine  its 
character.  If  in  this  case  the  scale  has  such  a 
relation  to  the  elevator  that  with  the  elevator 
(a  part  of  the  real  estate)  the  scale  would  be  a 
real-estate  fixture,  then  it  is  so  related  to  the 
elevator  as  a  chattel  within  the  purpose  of  the 
parties, — that  is,  a  "fixture  belonffing  thereto." 

2.  It  remains  to  be  oonsiderea  if  the  scale, 
in  view  of  the  facts  of  the  case,  is  a  fixture  be- 
longins^  to  the  elevator.  In  this  respect  much 
depenos  upon  the  intent  and  purpose  with 
which  the  scale  was  placed  as  it  was,  in  con- 
section  with  the  elevator,  the  intent  and  use, 
in  such  cases,  having  much  to  do  with  deter- 
mining its  character  as  a  fixture.  Congregation- 
al Society  v.  Fleming^  11  Iowa,  688. 

It  is  plain,  from  tbe  record,  that  the  land  on 
which  tbe  elevator  was  placed  was  leased,  and 
the  elevator  placed  in  close  proximity  to  the 
railroad  track,  because  the  elevator  was  to  be 
used  in  receiving  and  shipping  grain  over  the 
line  of  road,  and  tbat,  as  to  the  cars  on  the 
track,  grain  was  to  be  transferred  to  and  from 
th^  elevator.  The  elevator  was  used  for  the 
purpose  of  shelling  com  and  cleaning  grain  for 
shipment,  in  which  case  cars  were  unloaded  in- 
to tbe  hopper  connected  with  the  scale,  and  by 
means  of  conveyors  taken  to  the  building  for 
such  purposes  as  might  be  required.  The  en- 
tire testimonv  in  the  case  shows  that  the  scale 
was  bought  for  use  with  the  elevator,  and,  aft- 
er being  adjusted,  it  was  mainly  used  for  the 
purpose  of  carrying  on  the  business  of  the  ele- 
vator. It  seems  to  have  been  as  much  a  part 
of  the  elevator,  for  the  purpose  of  its  business, 
as  tbe  macbinery  in  the  elevator,  ^nd  for  such 
purposes  as  closely  connected  therewith.  The 
connection  of  the  scale  to  the  elevator  by  means 
of  the  hopper  frame  was  open,  visible  and  could 
easily  be  known  by  all. 

The  point  is  urged  that  the  scale  was  not  on 
the  land  leased  of  the  railroad  company  for  the 
purpose  of  erecting  the  elevator,  but  we  see  no 
particular  force  in  the  argument.  It  is  on  land 
adjacent  thereto,  and  so  adjusted  as  to  be  used 
in  connection  with  the  elevator,  and  would  be 
as  clearly  a  fixture  in  one  case  as  in  the  other, 
as  between  tbese  parties.  It  was  placed  on  the 
land  adjacent  by  license  from  the  railroad  com- 
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pany,  and  the  raflroaa  company  makes  no  ques- 
tion or  claim  as  to  the  scale. 

The  doctrine  of  "trade  fixtures"  has  received 
some  attention  in  argument,  but  such  doctrine 
is  mainly  applicable  to  right  of  removal  of  fixt- 
ures by  a  tenant  as  against  his  landlord.  No 
such  question  is  presented  in  this  case,  and  the 
rule  is  of  little  avail  in  reaching  a  conclusfcm. 
We  have  only  to  deal  with  the  question  of  tiie 
scale  as  a  fixture  belonging  to  the  elevator,  so 
as  to  pass  with  tbe  latter  under  the  mortgage. 

We  are  agreed  that  it  is. 

Afflrthed^ 


G.  BENDER,  Appt, 

Charles  A.  BEEN. 

( Iowa ; 

1  •  The  release*  by  an  indorsee  of  a  prom- 
iBBory  note,  of  a  joint  maker  thereof,  upon  pay- 
ment by  him  of  part  only  of  the  amount  due,  la 
without  consideration  and  void. 

8.   The  presumption   of  consideratioia 

arising  from  a  seal  will  not  overcome  the  express 
language  and  oonditions  of  a  sealed  instrument, 
showing  that  it  is  without  consideration. 

(October  8, 1889.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  of  Ringgf)ld  Ck>unty, 
overruling  his  demurrer  to  the  answer  in  an 
action  upon  a  promissory  note.    Retened. 

Messrs,  Lau|^hlin  9b  Campbell,  for  ap- 
pellant: 

If  the  owner  of  a  note  agrees  with  a  Joint 
maker  thereof,  after  the  note  is  past  due  and 
for  no  other  consideration  than  the  part  pay- 

NOTB.— ilelease  of  joint  debtor,  effect  of. 

A  rehease  by  one  of  several  Joint  vendors  of  the 
Joint  claim  for  payment  for  personal  property  sold 
binds  all  the  vendors,  and  each  is  debarred  from 
thereafter  maintaining  suit  for  his  share.  Osborn 
V.  Martlia*s  Vineyard  B.  Co.  1  New  £ng.  Rep.  4SS,  140 
Mass.  649. 

A  release  of  an  infant  co-signer  of  a  promissory 
note,  after  he  has  repudiated  the  contract,  will  not 
release  the  other  signer.  Young  v.  Currier,  1  New 
Bng.  Bep.  64, 68  N.  H.  410. 

Consideration  in  secOed  instrument  oral  evidence  of. 

The  amount  and  kind  of  consideration  aoknowl- 
ed^d  in  a  sealed  instrument  is  presumed  to  be  the 
consideration  agreed  upon;  but  it  may  be  shown 
by  parol  evidence  tbat  a  different  kind  or  amount 
of  consideration  had  been  agreed  upon.  Finlayson 
V.  Finlayson,  8  L.  R.  A.  806, 806,  note^  17  Or.  847. 

But  a  deed  cannot  be  shown  to  be  without  con- 
sideration. Feeney  v.  Howard,  4  L.  B.  A.  836, 79 
CaL686. 

Yet  the  real  consideration  of  a  sealed  instrnment 
may  be  looked  into.  Pique  v.  Arendale,  71  Ala.  91; 
Hannah  v.  Wadsworth,  1  Boot,  458;  Huebsch  v. 
Scheel,  81  IlL  281;  State  v.  Gtott,  44  Md.  841:  Altringer 
V.  Capeheart,  68  Mo.  441;  Famsworth  v.  Boardmau, 
181  Mass.  116:  Brown  v.  Summers,  91  Ind.  ISl; 
Bragg  V.  Stanford,  82  Ind.  284:  Taylor  v.  Wi^htman, 
61  Iowa,  411;  Emmons  v.  Littlefleld,  18  Me.  283; 
Kumler  v.  Fereruson,  7  Minn.  442;  Den  v.  Shot- 
weU,  28  N.  J.  L.  466;  Strawbrldire  v.  Oartledge,  7 
Watts  &  a  394;  Curry  v.  Lyles,  SHQl,  L.  (&  O)  «MLs 
Holbrook  v.  Holbrook,  80  V  t.  4BflL 
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ineDt  of  the  amount  due  and  admitted  to  be 
due  on  said  note,  to  accept  such  part  payment 
and  release  the  joint  maker  from  the  payment 
of  the  remainder  due,  such  an  agreement  does 
not  bind  the  owner  of  the  note  so  that  he  can- 
not recover  the  remainder  due  from  the  same 
joint  maker. 

See  Otto  V.  Klauber,  23  Wis.  471;  Eyan  ▼. 
Ward,  48  N.  Y.  204;  White  v.  Jordan,  27  Me. 
870;  Daniel,  Neg.  Inst.  8d  ed.  §  1289;  Mi/ers  v, 
Byington,  84  Iowa,  205;  WotIcb  v.  Hersfuy,  85 
Iowa,  840;  Ryan  v.  Brazil^  52  Iowa,  350;  iiarly 
V.  BuH,  68  Iowa,  716. 

Messrs,  R.  F.  Askren  and  Scott  €b  Ev- 
erett* for  appellee: 

In  our  State  seals  have  been  abolished  by 
statute,  and  by  its  terms  all  written  contracts 
placed  on  the  same  footing  as  sealed  instru- 
ments were  treated  at  the  date  of  the  statute. 

See  Stats.  g|  2112^2114. 

A  holder  or  a  note  may  release  or  estop 
himself  from  maintaining  an  action  on  a  note 
by  an  instrument  ezecut^  under  seal. 

2  Parsons,  Bills  and  Notes,  2d  ed.  287. 

A  seal  makes  it  as  effective  as  if  made  for  a 
valid  consideration. 

Ibid, ;  Daniel,  Neg.  Inst.  p.  275,  §  1287. 

Beck,  c/*.,  delivered  the  opinion  of  the  court: 
The  promissory  note  in  suit  was  jointly  exe- 
cuted bv  defendant  and  four  others.  It  called 
for  $220,  and,  after  certain  payments  were  de- 
ducted, it  is  claimed  in  the  petition  that  $150 
remained  due  thereon,  for  which  judgment  is 
asked.  The  defendant  alleged  in  bis  answer 
that  a  prior  indorsee  of  the  note,  while  holdinc^ 
it,  did  execute  a  writing,  discharging  defend- 
ant from  all  liability  thereon,  wmch  is  in  the 
following  'words: 

Mt.  Ayr,  la.  5-8, 1887. 

Received  of  Chas.  A.  Been  $40. 00,  and  same 
credited  on  note  dated  Mch.  2,  1882,  given  for 
1320. 00,  and  signed  by  Calvin  Stiles,  Wm.  A. 
Been,  J.  B.  Been.  C.  A.  Been,  and  Wm.  White, 
given  to  G.  Bender.  The  consideration  of  pay- 
ment of  above  |40.00  is  that  said  Chas.  A. 
Been  is  to  be  released  entirely  from  the  above- 
named  note.  This  is  done  by  consent  of  G. 
Bender. 

[Signed]  Day  Dunning,  Cashier. 

It  is  further  alleged  in  the  answer  that  the 
note  came  into  the  possession  of  plaintiff  long 
after  maturity,  who  had  full  knowledge  of  the 
release  pleaded.    A  demurrer  to  the  answer 


f  was  overruled,  and  from  that  decision  plaintiff 
appeals. 

It  is  a  familiar  rule  of  the  law  that  a  payment 
of  a  part  of  a  promissory  note,  or  of  a  debt  ex- 
isting in  any  different  form,  in  discharge  of  the 
whole,  will  not  bar  recovery  of  the  balance  un- 
paid. The  rule  is  based  upon  the  principle 
that  there  is  no  considerntion  for  the  promise 
of  discharge;  the  sum  paid  being  in  fact  due 
from  the  payet  on  the  debt,  he  renders  no  con- 
sideration to  the  payee  for  hisproniise  to  release 
the  balance  of  the  debt.  This  doctrine  has 
been  recognized  in  more  than  one  decision  of 
this  court.  Myers  v.  Bytngton,  84  Iowa,  205; 
Works  V.  Bershey,  35  Iowa,  840;  Bea  v.  Owens, 
37  Iowa,  262;  J^an  v.  Brazil,  52  Iowa,  350; 
Early  v.  Burt,  68  Iowa,  716. 

Under  this  rule  the  dischar^  pleaded  by  de- 
fendant is  without  consideration,  and  is  there- 
fore void. 

3.  But  counsel  for  defendant  make  an  in- 
genious argument  to  show  that  the  rule  of  the 
common  law  applicable  to  sealed  instruments, 
under  which  they  import  a  consideration  in 
this  State,  since  the  abolition  of  private  seals, 
is  transferred  to  all  writings  which,  like  sealed 
instruments  under  the  common  law,  import 
consideration.  Without  at  all  approving  the 
position  advocated  by  counsel,  but  regardinfi" 
It  as  more  than  doubtful,  it  may  be  assumed 
for  the  purpose  of  showing  that  it  cannot  be 
applied  to  the  case  before  us. 

It  is  not  and  cannot  be  claimed  that  a  sealed 
instrument  imports  a  valid  consideration  when 
it  shows,  by  its  own  conditions  and  recitations, 
that  it  is  in  fact  not  founded  upon  a  considera- 
tion. In  other  words  the  presumption  of  con- 
sideration arising  from  a  seal  will  not  overcome 
the  express  language  and  conditions  of  a  sealed 
instrument,  showing  that  it  is  without  consid- 
eration. We  think  this  proposition  need  only 
to  be  stated  to  gain  assent.  It  does  not  demand 
in  its  support  the  citation  of  authorities.  At- 
tention to  the  release  pleaded  by  defendant,  and 
quoted  above,  discloses  the  fact  that  it  shows, 
by  positive  and  direct  recitations,  that  the  pay- 
ment of  a  part  of  the  debt  was  the  alleged  con- 
sideration of  the  instrument  for  the  release  of 
the  balance  of  the  debt.  The  instrument,  there- 
fore, relied  upon  to  show  the  release  establishes 
the  fact  that  it  is  entirely  without  consideration, 
and  cannot  therefore  be  enforced. 

It  is  our  opinion  that  the  district  court  erred 
in  overruling  plaintiff's  demurrer  to  defendant's 
answer. 

Its  judgment  is  therefore  reversed. 


PElfNSYLVANIA  SUPREME  COURT. 


J.  H.  NICHOLS,  Appt,, 

John  A.  DAY,  Admr.,  etc.,  et  al, 

(....Pa.....) 

Where  an  intestate's  estate  proves  in- 
solventy  after  includlDg  realty  and  the  proceeds 
of  a  policy  of  insurance  upon  real  property,  which 
become  due  by  reason  of  a  fire  which  occurs  after 
hfs  death,  such  proceeds  are  applicable  to  the 
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payment  of  debts  and  do  not  go  to  the  heirs  at 
law 

tOctober7, 1889.) 

CERTIORARI  sur  appeal  by  a  creditor  of 
the  estate  of  J.  F.  Bartlett,  deceiised,  from 
a  decree  of  the  Orphans'  Court  of  Warrca 
County,  dismissing  his  exceptions  to,  and  con- 
firming, the  report  of  an  auditor  awarding  the 
proceeds  of  a  fire  insurance  policy  to  the  heirs 
at  law  of  decedent.    Bevers&i, 
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Pei^nstlyania  Bufbemb  Court. 
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The  case  sufflcicDtly  appears  in  the  opinion. 

Mr.  Samuel  T.  NeUl,  with  Mr.  H.  J. 
Muse*  for  appellant: 

The  policy  of  insurance  purchased  by  the  in- 
testate in  bis  lifetime  was  a  chose  in  action  and 
upon  his  death  passed,  together  with  all  the 
rights  and  possibilities,  pteseni  and  futiu'e,  inci- 
dent to  it  to  the  appellee,  as  an  asset  of  the  es- 
tate for  distribution. 

Gourdon  v.  Insurance  Go.  of  N.  A.\  Binn. 
480,  note;  Rmssct  v.  Insvrance  Co.  (tfN.  A.  Id. 
435;  Omegys  v.  Vasse,  26  U.  8.  1  f  et.  194  (7 
L.  ed.  108);  Scott,  Intestate  Law,  151. 

The  contract  of  insurance,  being  one  of  in- 
demnity, is  purely  personal  and  does  not  run 
with  the  thing  insured. 

Wood,  Fire  Ins.  585. 

The  proceeds  of  this  insurance  policy,  when 
realized,  if  considered  as  realty,  passed  to  the 
administrator  as  an  equitable  asset  of  the  estate, 
for  the  benefit  of  its  creditors. 

Homer  v.  Rat^rouck,  41  Pa.  169;  Scott,  In- 
testate Law,  182;  Smith  v.  Beaton^  10  Cent. 
Rep.  84,  117  Pa.  889;  Jone^  App.  99  Pa.  180; 
Wyynan  v.  Wyman,  26  N.  Y.  258. 

Mr.  D.  I.  Ball,  with  Mr.  C.  C.  Thompson, 
for  appellees: 

When  the  contract  of  insurance  is  made  with 
the  assured,  his  executors,  administrators  and 
assigns,  the  right  of  action  upon  the  policy  at 
the  death  of  the  a^^sured  rests  in  his  personal 
representative;  but  the  insurance  being  on  a 
building,  which  is  real  estate,  the  interest  in 
the  property  insured  belongs  to  the  heirs  at  law. 
The  executor  or  adminislrator  is  a  trustee  for 
the  heirs,  who  alone  are  indemnified  by  the  loss 
of  the  building,  and  whoalone  are  entitled  to 
the  indemnity. 

Flanders,  Fire  Ins.  p.  582,  §  5.  See  also 
Wood,  Fire  Ins.  p.  302,  8  121;  Williams,  Exrs. 
foot  p.  944;   Wyinan  v.  Wurnan^  26  N.  Y.  253. 

Sterrett,  J.,  delivered  the  opinion  of  the 
court* 

In  March,  1886,  J.  F.  Bartlett  died  intestate, 
seised  of  an  equitable  interest  in  a  house  and 
lot,  held  under  articles  of  agreement,  and  leav* 
ing  issue  four  daughters,  two  of  whom  were 
minors.  The  house,  which  was  insured  by 
him  for  three  years  from  March,  18b5,  in  the 
Hamburg-Bremen  Insurance  Company,  for 
$1,200,  payable  ''unto  the  said  assured,  his  ex- 
ecutors or  administrators,"  was  totally  de- 
stroyed by  fire  about  four  months  after  his  de- 
cease. A  question  having  arisen,  whether  the 
insurance  money  should  be  paid  to  the  admin- 
istrator or  to  the  children  and  heirs  at  law  of 
the  assured,  it  was  agreed,  in  writing,  by  the 
two  adult  daughters  and  the  guardian  of  the 
minors,  that  it  should  be  paid  to  the  administra- 
tor, John  A.  Day,  and  if  it  should  thereafter 
be  decided  by  the  court  that  the  money  be- 
longed to  the  children  he  would  pay  the  same 
to  tnem:  otherwise  he  would  account  for  it  as 
administrator.  The  loss  was  promptJj^  adjust- 
ed by  the  insurance  company,  and  paid  to  the 
administrator.  In  due  time  he  filed  his  account, 
bat  instead  of  char^ring  himself  with  the  net 
amount,  $1,100,  received  from  the  company, 
he  referred  to  it  as  having  been  paid  to  him  m 
pursu&nce  of  the  above-stated  agreement,  and 
declared  his  readiness  to  pay  the  same  to  the 
children  of  his  intestate,  or  otherwise  account 
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therefor  as  the  court  might  direct.  For  the 
purpose  of  presenting  the  matter  to  the  or- 
phans' court,  the  omission  to  charge  himself  as 
administrator  with  the  insurance  money  was 
excepted  to,  and  an  auditor  was  appointed  to 
pass  upon  the  question,  re-state  the  account,  if 
necessary,  and  distribute  the  balance  that  might 
be  founa  in  the  hands  of  accountant.  The  au- 
ditor found  as  a  fact  that  even  including  the 
insurance  money  as  an  asset  for  distributioa 
among  the  creditors,  the  estate  was  largely  in- 
solvent; but,  notwithstanding  this,  hehddthat 
the  children  of  the  intestate  were  entitled  to  the 
insurance  money.  The  court  was  of  the  same 
opinion,  and  accordingly  the  decree  from 
which  this  appeal  is  taken  was  entered. 

The  question  thus  presented  is  whether,  the 
estate  being  clearly  insolvent,  the  creditors 
have  any  claim  upon  the  insurance  money. 
We  think  they  have.  The  contract  under 
which  the  money  became  due  and  payable  to 
the  personal  representative  of  the  intestate  is 
one  of  indemnity  against  a  possible  loss  which 
actually  happened  after  his  decease  but  during 
the  life  of  the  x>olicy.  If  his  estate,  exclusive 
of  the  property  insured,  had  been  solvent,  his 
children  who  succeeded  to  his  interest  in  said 
property  would  undoubtedly  have  been  entitled 
to  the  insurance  money;  but,  inasmuch  as  his 
estate,  including  the  realty  and  the  sum  realized 
from  the  insurance  policy,  is  admittedly  insolv- 
ent, their  right  is  subordinate  to  that  of  the 
creditors.  In  this  State  the  lands  of  a  decedent, 
as  well  as  his  goods  and  chattels,  are  assets  for 
the  payment  of  his  debts.  When  the  personal 
property  is  exhausted  or  clearly  insuflicient  it 
is  the  duty  of  the  personal  representative,  un- 
der the  direction  of  the  proper  court,  to  resort 
to  the  realty,  and  thus,  if  possible,  satisfy  the 
claims  of  creditors. 

In  Uorrier  v.  Hasbrpuck,  41  Pa.  169,  179,  it 
is  said,  it  will  be  seen,  from  a  brief  glance  at 
the  history  of  our  orphans'  court,  how  we  en- 
force the  principle,  never  lost  sight  of  in  our 
iurisprudence,  that  the  lands  of  a  decedent, 
like  his  goods,  are  assets  for  the  payment  of  his 
debts,  and  that  the  right  of  succession  has  re- 
spect only  to  so  much  of  his  estate  as  remains 
after  his  debts  have  been  paid.  When  a  maa 
dies  in  Pennsylvania,  his  real  and  personal  es- 
tate comes  within  the  jurisdiction  of  the  or- 
phans' court,  to  be  administered,  first  of  all, 
for  the  benefit  of  creditors,  and  next  for  lega- 
tees, devisees  and  heirs.  We  usually  define  tlie 
heir  to  be  one  on  whom  the  law  casts  the  estate 
at  the  death  of  the  ancestor;  but  with  us  the  es- 
tate is  cast  subject  to  the  jurisdiction  of  the  or- 
phans' court.  Heirs  are  thus  postponed  to 
creditors.  If  it  be  said,  as  for  some  purposes 
it  is  correct  to  say,  that  the  estate  vests  in  the 
heirs  directly  the  ancestor  dies,  it  must  be  un- 
derstood to  DC  a  contingent  interest,  defeasible 
in  behalf  of  creditors.  What  really  vests  in  the 
heir  is  the  title  to  the  residuum,  or,  in  the  lan- 
guage of  the  Act  of  lbd4,  the  "surplusage"  of 
the  estate.  This  is  what  the  law  casts  oh  the 
heir.  It  can  be  nothing  else  consistently  with 
our  system  of  administration  and  distrioution. 

While,  strictly  speaking,  the  insurance  money 
in  question  is  not  the  proceeds  of  real  estate 
bound  by  the  lien  of  decedent's  debts,  it  really 
represents,  to  that  extent,  the  realty  that  was 
insured  and  destroyed  by  fire.    If  the  insurance 
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-company  had  elected  to  restore  the  lost  build- 
ing, instead  of  paying  the  amount  of  risk  in 
■cash,  the  property  would  have  been  immediate- 
ly subject  to  sale  for  the  payment  of  debts. 
Whether  we  regard  the  insurance  money  as  the 
proceeds  of  the  contract  of  indemnity  and  a 
personal  asset  in  the  hands  of  the  administra- 
tor, or  as  representing  the  building  that  was  de- 
stroyed, in  either  case  the  claim  of  the  heirs 
thereto  is  subordinate  to  that  of  the  creditors. 

While  we  cannot  assent  to  some  of  the  con- 
clusions reached  by  the  learned'court  in  W^man 
r,  Wynian,  26  N.  Y.  268,  the  general  principle, 
in  relation  to  the  right  of  heirs  as  against  cred- 
itors of  an  insolvent  estate,  so  ably  maintained 
in  that  case,  harmonizes  with  the  views  above 
expressed. 

It  foUows  from  what  has  been  said  that  the 
court  below  erred  in  not  holding  that  the  in- 
surance money  was  distributable  among  the 
creditors  of  the  intestate. 

Decree  reversed  and  record  remitted  with  in- 
«tructions  to  distribute  the  fund  in  accordance 
with  the  foregoing  opinion.  Costs  of  this  ap- 
peal and  expenses  of  distribution  to  be  paid  out 
of  the  fund. 


Daniel  LAUGHMAN  et  al,  Appts., 

V, 

William  H.  PIPER  et  al 


(. 


Pa.. 


.) 


1.  Thetrade  name  of  any  natural  prod- 
uct or  other  article  of  manufacture  upon  which 
a  trademark  caDnot  conveniently  be  affixed, 
thoufirh  not  strictly  a  trademark,  is  a  species  of 
property  and  will  as  a  general  rule  be  afforded 
the  same  protection  as  Ihat  given  to  trademarks. 

3.  All  rights  in  trademarks  possessed  by 
one  who  has  transferred  to  another  tlie  business 
in  which  such  trademarks  were  used,  will,  in  the 
absence  of  evidence  to  the  contrary,  be  assumed 
by  the  court  to  have  passed  to  the  latter  by  the 
assignment. 

3«  When  tbe  article  to  which  a  ge^y- 
graphical  name  is  applied  is  the  product 
of  the  place  named,  the  term  cannot  be  used  as  a 
trade  name  by  one  to  the  exclusion  of  others, 
owners  of  like  products  of  the  same  place;  hence 
the  term  *^Sonman,**  which  has  received  a  distinct 
geographical  recognition  from  the  public,  it  be- 
ing the  name  of  a  large  boundary  of  land  con- 
taining a  number  of  private  estates  owned  by 
different  persons,  ail  of  whom  are  engaged  m  the 
same  business  of  mining  and  shipping  cool,  and 
having  within  its  limits  a  village  of  the  same 
name  cannot  be  appropriated  bj''  one  of  such  per- 
sons as  a  trade  name  to  the  exclusion  of  the 
others,  although  the  tract  is  not  an  independent 
region,  and  cannot  be  considered  a  separate  coal 
basin  or  sub-basin. 


(Uctober  7, 1889,) , 

APPEAL  by  defendants  from  a  decree  of  the 
Court  of  Common  Pleas  No.  3,  of  Phila- 
delphia County,  in  favor  of  plaintifEs  in  a  suit 
to  restrain  the  use  of  a  trade  name.    Betersed, 

The  facts  are  fully  stated  in  the  opinion. 

Messrs,  Joseph  J.  Knox,  Georg^e  Tuck- 
er Bispham  and  Wayne  MacVeagh  for 
appellants. 

Mr,  Rudolph  M.  Schick,  for  appellees: 

Sonman  is  not  a  geographical  word.  The 
few  houses  scattered  near  tbe  railroad  station 
cannot  properly  be  said  to  make  the  name  geo- 
graphical. 

Wotherspoon  v.  Gurrie,  L.  R.  5  H.  L.  518. 

The  name  of  a  private  estate  may  be  adopted 
as  a  trade  name. 

See  Pollock,  Torts,  138;  Du  Boitlay  v.  Du 
Bmday,  L.  R.  2  Pr.  C.  441;  Glendon  Iron  Go. 
v.  Uhler,  75  Pa.  470;  Loefigelly  Iron  Go,  v. 
Gliristie  (Lumphinnans  Iron  Company),  6  Ct. 
Sess.  Cas.  (Scotland),  4th  Series,  482. 

A  court  of  equity  will  protect  tbe  use  of  even 
a  geographical  name  where  it  is  made  use  of 
by  another  to  perpetrate  a  fraud  on  the  person 
first  using  it. 

Brooklyn  J^hite  Lead  Go.  v.  Masury,  25  Barb. 
416;  Boulnois  v.  Feake,  L.  R.  18  Ch.  Div.  518, 
note;  Hudson  v.  Osborne,  89  L.  J.  N.  S.  Ch. 
79;  FulliDOod  v.  FtUlwood,  L.  R.  9Ch.  Div.  176. 

Clark,  J,,  delivered  the  opinion  of  the  court: 
The  pUiin tiffs,  W.  H.  Piper  &  Co.,  are 
miners  and  shippers  of  bituminous  coal  in 
Cambria  County.  They  are  engaged  in  min- 
ing what  is  known  on  the  geological  maps 
of  the  State  as  the  Miller  Vein,  at  Ben's  Creek, 
on  the  western  slope  of  the  Allegheny  Moun- 
tains; their  mines  are  located  upon  what  was 
sometimes  called  the  Big  Survev,  containing  an 
area  of  about  ten  square  miles,  or  over  six 
thousand  acres.  This  large  body  of  land,  it  is 
said,  was  conveyed  by  William  Penn  directly 
to  one  Aaron  Sonman,  and  hence  has  been  gen- 
erally known  as  the  Sonman  survey.  From 
I  he  testimony  of  Mr.  Westbrook,  it  appears 
that  in  the  ^^onmnn  tract  there  are  several  seams 
or  veins  of  coal,  one  above  another.  Mr. 
Westbrook  says:  "The  bottom  vein  is  known 
as  vein  'A;  a  short  distance  above  this 
is  a  small  vein  known  as  'A  primal;'  the  next 
higher  vein  is  known  as  vein  *B,'  and  a  few 
feet  above  this  is  a  smaller  vein  known  as  'B 
primal;'  the  next  is  known  as  *C,'  and  sc  on  to 
*  K,  *  'JB'  being  the  highest  upper  workable  vein. 
These  are  the  designations  given  in  geological 
surveys.  These  several  veins  have  other  sever- 
al local  designations;  they  are  known  by  min- 
ers in  the  neighborhood  by  the  name  of  the 
person  who   owns  them.     The  Lemon  vo'a 


Nora— TVodemor^  under  UnMjtd  States  statutes. 

The  United  States  Act  of  1870.  imposlner  penalties 
for  infringement  of  trademarks,  fell  with  the  de- 
cision of  the  Supreme  Court  of  the  United  States, 
that  the  Act  of  1870,  to  which  It  referred,  was  un- 
constitutlonaL  U.  S.  v.  Koch  (Mo.)  ante^  190;  U.  S. 
V.  Steffens,  100  U.  S.  82  (25  L.  ed.  550). 

The  Act  of  1876  was  not  revived,  or  Riven  opera- 
tive force  by  the  Act  of  1881,  in  reference  to 
trademarks.    U.  S.  v.  Koch,  supra, 

^L.R.A. 


As  to  the  use  of  names  as  trademarks,  see  Rum- 
ford  Chemical  Works  v.  Muth,  1  L.  K.  A.  44,  rtottf, 

35  Fed.  ReD.  524.     See,  as  to  trademarks  generally, 

U.  S.  V.  Koch,  ante,  180,  and  references  m  note, 

Tbe  latest  case  on  trademarks  holds  that  a  manu* 
facturer  who  uses  a  trademark  indicating  that  the 
article  is  manufactured  at  one  city  will  be  enjoined 
on  the  ground  that  he  is  deceiving  and  defrauding 
the  publi(\  where  it  is  actually  manufactured  at 
another  city,  in  a  suit  by  a  manufacturer  of  the 
latter  city.  Southern  White  Lead  Co.  ▼.  Coit  (IIU 
ao  Fed.  Rep.  402. , 


See  also  6  L.  R.  A.  839;  8  L.  R.  A.  570:  0  L.  R.  A.  57C;  13  L.  R.  A.  377;  25  L.  R. 
A.  190;  41  L.  R.  A.  162;  43  L.  R.  A.  826. 
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was  so  named  because  it  was  opened  by  John 
A.  Lemon  or  his  father.  The  Lemon  vein  is 
vein  'E/  and  the  Miller  vein,  said  to  have  been 
first  opened  by  a  man  of  that  name,  is  vein  'B.' 
The  coal  mined  from  the  same  vein  in  different 
localities  is  not  always  of  the  same  quality. 
The  Miller  vein,  or  vein  *B/  at  Gallltzin,  ten 
miles  eajst  of  Son  man,  is  ver^  much  softer; 
while  at  South  Fork,  w^hich  is  eight  or  ten 
miles  from  Sonman  west,  it  is  very  much  hard- 
er. In  some  cases  two  or  three  miles  makes  a 
difference  in  the  quality  of  the  coal  from  the 
same  vein." 

In  December,  1872,  the  Cambria  Mlninfi[  and 
Manufacturing  Company,  the  owner  of  the 
Sonman  survey,  by  an  instrument  of  writing  in 
the  form  of  a  lease,  granted  to  Dysart  and 
Laugh  man,  for  a  term  of  ten  years,  the  right  to 
mine,  transport  and  sell  coal  out  of  the  Miller 
Vein  from  a  certain  drift  opened  "nearly  oppo- 
site a  point  on  Ben's  Creek  known  as  Ben's 
Hole." 

On  the  1st  of  January,  1874,  Piper  became  a 
partner;  the  business  was  conducted  under  the 
name  of  Dysart  &  Co.  and  the  firm  commenced 
to  mine  and  ship  coal  in  considerable  quantities 
therefrom  to  market.  On  the  26th  of  July, 
1879,  the  firm  of  Dysart  &  Co.  disj-olved,  Dy- 
sart and  Laughman  transferring  their  interest 
to  Piper.  The  lease  was  afterwards  extended, 
and  Lewars  became  associated  with  Piper  as  a 
partner  under  the  name  of  W.  H.  Piper  ife  Co., 
the  complainants  in  the  bill.  Upon  the  disso- 
lution of  the  firm  of  Dysart  &  Co.,  Dysart  and 
Laughman  began  operations  upon  another  por- 
tioii  of  the  Sonman  tract,  and  were,  and  are 
now,  en^ged  somewhat  extensively  in  the 
mining  and  shipping  of  coal  therefrom. 

The  complainants  in  the  bill  allege  that  soon 
after  the  formation  of  the  firm  of  Dysart  &  Co., 
which  was  on  the  1st  of  January,  1874,  the 
firm  sought  to  select  and  establish  a  trade  name 
for  their  coal;  that  "Ben's  Creek"  and  "Eu- 
reka" were  at  first  suggested,  and,  upon  due 
consideration,  the  latter  name  was  adopted;  but 
when  it  was  afterwards  discovered  that  this 
was  an  infringement  upon  the  trade  name  of 
Berwind,  White  &  Co.,  also  miners  and  ship- 
pers of  coal  from  the  Clearfield  region,  the 
name  "Sonman"  was  adopted  as  a  trade  name, 
and  that  name  has  ever  since  been  used  and  ap- 
plied as  the  trade  name  of  all  the  coal  shipped 
irom  their  mines;  that  their  coal  Is  known  and 
recognized  in  the  trade  as  "Sonman  coal,"  and 
18  thus  distinguished  from  other  kinds  and  qu^^' 
ities  of  bituminous  coal  in  the  market.  The 
plaintiffs  complain  that  the  defendants  are  in- 
fringing their  right,  by  wrongfully  and  fraud- 
ulently shipping  an  inferior  coal  under  the 
trade  name,  and  offering  it  for  sale  as"Sonman 
coal,"  thus  inducing  dealers  and  consumers  to 
suppose  that  the  coal  which  they  buy  from  the 
defendants  is  the  Sonman  coal  of  the  plaintiffs; 
\yhereby  the  public  is  deceived  and  the  reputa- 
tion of  the  plaintiffs'  coal  is  injured,  etc. 

It  is  clear  from  the  evidence,  and  the  fact  is 
found  b^  the  master,  that  the  coal  taken  from 
these  mmes  has  heretofore  been  spoken  of  and 
sold  as  "Sonman  coal."  Prior  to  1874,  how- 
ever, the  term  "Sonman"  would  seem  to  have 
been  applied,  not  as  a  trade  name,  but  merely 
as  descriptive  of  the  location  of  the  mines. 
Mr.  Alexander  M.  White,  who  mined  the  Le- 
ft L.R.  A. 


mon  Vein  in  1852  or  1853,  says:  "We  called  it 
the  Sonman  coal  in  contradistinction  to  the- 
Lily  Mill  coal,  which  was  mined  east  of  it,  be- 
tween planes  3  and  4;  this  was  a  common  ap- 
pellation for  it;  we  called  the  coal  from  that 
survey  Sonman  coal." 

Hon.  John  Dean  testifies  that  there  were 
about  five  thousand  acres  known  to  him  as  the- 
Sonman  lands;  that  the  coal  is  called  the  Sou- 
man  coal,  and  that  he  always  heard  it  called  by 
that  name;  and  that  it  was  a  very  common  name 
as  far  back  as  1854. 

Mr.  Westbrook,  who  opened  the  Miller  vein 
and  sold  coal  to  the  Altoona  Manufacturing 
Company,  to  the  Logan  Iron  &  Steel  Works, 
to  the  Phoenix  Iron  Company,  and  to  dealers, 
says:  "I  always  called  all  coal  mined  and  ship- 
ped Sonman  coal,  as  designating  the  locality 
or  region  in  which  it  was  mined,  sometimes, 
however,  designating  the  coal  bv  the  name  of 
the  vein  by  which  it  is  known. 

But  the  plaintiffs  have  introduced  evidence- 
to  show  that  a  short  time  after  the  1st  of  Janu- 
ary,  1874,  they  formally  adopted  the  term 
"^onman"  as  a  trademark  or  name  for  their 
coal,  and  they  ncfw  seek  an  injunction  to  re- 
strain the  use  of  that  term  by  the  defendants  to 
any  of  their  coal,  even  though  the  same  be- 
mined  from  the  Sonman  lands. 

The  ownership  of  a  trademark  has,  in  gen- 
eral, been  considered  as  a  right  of  i^roperty, 
and  equity  will  protect  that  right  from  infringe- 
ment; proof  of  fraud  is  not  required;  the  mere 
violation  of  the  right  U  sufilcient  to  induce  the 
exercise  of  the  equity  powers  of  the  courts. 
The  trade  name  of  any  natural  product  or  other 
article  of  manufacture,  upon  which  a  trade- 
mark cannot  conveniently  be  affixed,  though 
not  strictly  a  trademark,  is,  nevertheless,  a 
species  of  property,  and  will,  as  a  general  rule, 
be  protected  in  like  manner.  Trademarks  are 
the  proper  subject  of  assignment,  to  the  extent, 
at  least,  that  unless  reserved  they  pass  with  aa 
assignment  of  business  (Sebastian,  Trademarks, 
236);  and  the  assignment  by  one  partner  of  all 
his  interest  in  a  firm  to  his  co-partners  will 
carry  with  it  the  exclusive  use  of  the  trade- 
mark of  the  firm.  Msnendez  v.  Bolt,  128  U.  8. 
514  [32  L.  ed.  526]. 

"As  a  distinct  property,  separate  from  the 
article  created  by  the  original  producer  or 
manufacturer,  it  may  not  be  the  subject  of  sale: 
but  when  the  trademark  is  affixed  to  articles- 
manufactured  at  a  particular  e8tablishment,and 
acquires  a  special  reputation  in  connection  with 
the  place  of  manufacture,  and  that  establish- 
ment is  transferred,  either  by  contract  or  oper- 
ation of  law,  to  others,  the  right  to  the  use  of 
the  trademark  may  be  lawfully  transferred 
with  it.  Its  subsequent  use  by  the  person  to 
whom  the  establishment  is  transferred  is  con- 
sidered as  only  indicating  that  the  goods  to> 
which  it  is  affixed  are  manufactured  at  the 
same  place  and  are  of  the  same  character  as 
those  to  which  the  mark  was  attached  by  the 
original  designer." 

Such  is  the  appropriate  language  of  Lord 
Crans worth,  in  the  case  ot  Leather  Vloth  Co,  v. 
American  Leather  Cloth  Co.  11  Jur.  N.  8.  518; 
Kidd  V.  Joh7ison,  100  U.  S.  617  [25  L.  ed.  769]. 

We  assume,  therefore,  that  W.  H.  Piper,  aa 
the  assignee  of  Dysart  and  Laughman,  pos- 
sessed the  rights  of  the  firm  of  Dysart  &  Co.,. 
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in  any  trademark  which  that  firm,  at  the  time 
of  its  dissolution,  may  have  acquired,  and, 
with  his  approval,  the  new  firm  of  W .  H.  Piper 
&  Co.  were  certainly  entitled  to  exercise  that 
right. 

But  we  arc  not  clear  that  either  Dysart  & 
Co.,  or  W.  H.  Piper  &  Co.,  or  any  other  par- 
ties operating  the  Sonman  mines,  had  a  right 
to  appropriate  the  term  ''Sonman"  to  the  ex- 
clusion of  others  similarly  engaged.  The  ob- 
ject of  a  trademark  is  that  the  article  to  which 
It  is  attached  or  belongs  mav  be  distinguished 
from  articles  of  a  similar  kind,  and  thus  be 
known  and  identified  in  the  market;  its  pur- 
pose is  to  indicate  the  personal  origin  of  the 
article  to  which  it  is  applied,  or  me  source 
from  which  it  comes. 

The  office  of  a  trademark  is  thus  defined  by 
Mr.  Justice  Field,  in  Amoakeag  hifg.  Go.  v. 
Trainer,  101  U.  8.  58  [25  L.  ed.  9941:  "Every- 
one is  at  liberty  to  affix  to  the  product  of  his 
own  manufacture  any  symbol  or  device,  not 
previouslv  appropriated,  which  will  distin- 
guish it  from  articles  of  the  same  general  nat- 
ure manufactured  or  sold  by  others,  and  thus 
secure  to  himself  the  benefits  of  increased  sale 
by  reason  of  any  peculiar  excellencies  he  may 
have  given  to  it.  The  symbol  or  device  thus 
hcK^omes  a  sign  to  the  public  of  the  origin  of 
the  goods  to  which  it  is  attached,  and  the  as- 
surance that  they  are  the  genuine  article  of  the 
original  producer." 

But  in  the  exercise  of  the  right  to  establish  a 
trademark,  there  are  certain  limitations  which 
must  be  observed.  No  property  can  be  ac- 
quired in  any  word,  mark  or  device,  which  de- 
notes merely  the  nature,  kind  or  quality  of  an 
article.  Thus^  in  Baggett  v.  Findlater,  L.  R 
17  Eq.  29,  an  injunction  to  restrain  the  use  of 
the  words  ''Nourishing  Stout,"  which  the 
plaintiff  had  previously  used,  was  refused  up- 
on the  ground  that  * 'nourishing"  was  a  mere 
English  word  denoting  q^uahty. 

"The  owner  of  an  original  trademark  has  an 
undoubted  rii^ht  to  be  protected  in  the  exclu- 
sive use  of  all  the  marks,  forms  or  symbols  that 
are  appropriated  as  designating  the  true  ori^n 
or  ownership  of  the  article  or  fabric  to  which 
they  are  affixed;  but  he  has  no  right  to  an  ex- 
clusive use  of  any  words,  letters,  figures  or 
symbols  which  have  no  relation  to  the  origin 
or  ownership  of  the  goods,  but  are  only  meant 
to  indicate  their  name  or  quality.  He  has  no 
right  to  appropriate  a  sign  or  symbol  which, 
from  the  nature  of  the  fact  it  is  used  to  signify 
others  may  employ  with  equal  truth,  and  there- 
fore have  an  equal  right  to  employ,  for  the 
same  purpose."  Amoskeag  Mfg.  Co.'  v.  Spear, 
2  Sandf .  599. 

And  whilst  the  office  of  a  trademark  is  to  in- 
dicate the  personal  origin  or  ownership  of  an 
article,  yet  a  merely  geographical  name  cannot 
be  so  used.  Bispham,  Lq.  ^  457;  Delaware  dt 
B.  Canal  Go.  v.  Clark,  80  U.  S.  18  WalL  811 
[20  L.  ed.  681]. 

In  the  case  last  cited  it  was  held  that  the 
word  "Lackawanna,"  which  is  the  name  of  a 
region  of  country  in  Pennsylvania,  could  not, 
by  combination  with  tlieword  "coal," constitute 
a  trademark,  because  everyone  who  mined  coal 
in  the  Valley  of  the  Lackawanna  had  a  right 
to  represent  his  coal  as  Lackawanna  coal. 
"The  word  'Lackawanna,'  "  says  Mr,  Justice 
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Strong,  "was  not  devised  by  the  oomplaioahts. 
They  found  it  a  settled  and  known  appellative 
of  the  district  in  which  their  coal  deposits  and 
those  of  others  were  situated.  At  the  time 
thej  began  to  use  it,  it  was  a  recognized  de- 
scription of  a  region  and,  of  course,  all  the 
earths  and  minerals  in  the  region.  ...  It 
must  then  be  considered  as  sound  doctrine," 
says  the  learned  Justice,  "that  no  one  can  ap- 
ply the  name  of  a  district  of  country  to  a  well- 
known  article  of  commerce,  and  obtain  thereby 
such  an  exclusive  right  to  the  appellation  as  to 
prevent  others  inhabiting  the  district,  or  deal- 
ing in  similar  articles  coming  from  the  district, 
from  truthfully  using  the  same  designation. 
It  is  only  when  the  adoption  or  imitation  of 
what  is  claimed  to  be  a  trademark  amounts  to- 
a  false  representiition,  expressed  or  implied, 
designed  or  incidental,  that  there  is  any  title  to 
relief  Hgaiust  it." 

In  the  case  of  Newman  y.  Alvord,  49  Barb. 
588,  the  plaintiffs  manufactured  a  cement  at 
Akron,  N.  T.,  and  sold  it  under  the  name  of 
"Akron  Cement."  The  defendants  made  the 
same  sort  of  cement  at  Syracuse,  and  labeled 
it  "Onondaga  Akron  Cement."  The  court 
held  that  '  'though  all  the  world  had  a  right 
to  manufacture  cement  at  Akron  and  call  it 
'Akron  Cement',  yet  the  action  of  the  defend- 
ants, in  calling  their  cement  made  at  Syracuse, 
'Akron  Cement\  was  a  fraud  on  the  plaintiffs 
and  on  the  public,  and  should  accordingly  be 
restrained." 

To  the  same  effect  is  our  own  case  of  Glen- 
don  Iron  Go.  v.  Uhler,  75  Pa.  467,  where  a  cor- 
poration adopted  the  trademark  "Gleudon" 
upon  their  iron;  the  place  where  their  furnaces 
were  located  was  afterwards  erected  into  & 
borough  by  the  name  of  Glendon.  Another 
companv,  engaged  in  busineas  in  the  same 
place,  aiterwards  used  the  word  "Glendon"  on. 
their  iron,  and  it  was  held  that  the  second  com- 
pany was  justified  in  so  doing.  ,  "The  appel- 
lees," said  this  court  in  the  case  cited,  "put 
upon  their  pigs  the  initials  of  their  firm  and 
the  name  of  their  town.  That  name  was  Glen- 
don to  the  whole  world.  It  cannot  be  that  the 
previous  appropriation  by  the  appellants  of  the 
word  which  now  is  the  name  of  the  town  pre- 
vents any  other  manufacturer  of  pig  iron  with- 
in its  limits  from  using  the  same  word.  If  it 
be  so  now,  it  may  continue  through  all  coming 
time.  The  boundaries  of  the  town  may  be  en- 
laiged;  the  borough  may  grow  into  a  city;  the 
manufacturers  of  pig  iron  may  be  multiplied, 
and  the  word  most  expressive  to  indicate  their 
location  must  be  denied  to  all  save  one.  So  far 
as  the  authorities  go  to  restrain  a  manufacturer 
from  the  adoption  of  a  truthful  trademark,  we 
wUl  endeavor  to  enforce  them;  when  asked  ta 
go  further  we  must  decline.  If  the  effect  of 
the  incorporation  of  the  appellants'  district  of 
country  into  a  town  by  the  name  of  Glendon 
has  been  to  deprive  them  of  some  of  their 
former  rights,  Uiey  must  submit  to  the  conse* 
quences," 

It  is  upon  the  same  principle  that  every  per- 
son may  put  his  own  name  upon  his  own  goods, 
notwithstanding  another  person  of  the  same 
name  may,  in  that  name,  manufacture  and  sell 
the  same  or  a  similar  article.  Burgess  v.  Bur- 
gess, 17  Eng.  L.  &  Eq.  2^1. 

Applying  these  principles  to  the  case  now 
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tinder  consideration ,  it  seems  clear  tbat  the 
plaintiffs  are  not  entitled  to  the  exclusive  use 
of  the  -word  **8onnian"  as  a  trademark.  It  is 
clear,  from  the  evidence,  that  Sonman  is  a  word 
•of  geographical  si j^nilication ;  it  denotes  a  spe- 
cific territory  or  region  of  country  of  consider- 
able extent,  which  is  and  for  many  years  both 
before  and  since  the  trade  name  was  adopted 
has  been  devoted  to  the  production  of  a  some- 
what peculiar  quality  of  coal  by  different 
operators.  In  the  year  1854  the  Village  of 
Sonman  was  built  upon  this  tract.  Mr.  Alex- 
ander M.  White  testifies  "that  the  village  con- 
fiisted  of  a  steam  sawmill,  a  store,  a  dwelling 
which  he  constructed  for  himself,  one  for  his 
superintendent,  and  six  tenement  houses.  The 
Tillage  was  on  the  main  line  of  the  Pennsyl- 
vania Railroad,  and  although  at  first  there  was 
no  station,  a  siding  was  constructed  to  facilitate 
the  shipping  of  coal  and  lumber." 

Mr.  Richard  P.  Westbrook  testifies  "that  in 
1867  there  was  a  settlement  or  village,  consist- 
ing of  two  large  mansion  houses,  one  40  by  60, 
the  other  80  by  40,  a  steam  sawmill,  a  store- 
house in  which  was  kept  a  company  store,  two 
barns,  one  of  which  was  very  large,  a  black- 
smith shop,  several  tenements  for  workmen, 
and  an  iron  siding  connecting  the  lumber  yard 
with  the  Pennsylvania  Railroad.  There  were 
several  other  houses  or  tenements  in  different 
parts  of  the  Sonman  property.  This  village 
was  known  by  the  name  of  Sonman.  There 
was  a  postofflce  there  at  that  time,  kept  in  the 
store-house.  James  A.  Shoemaker  was  the 
postmaster." 

He  further  testifies  "that  a  station  was  es- 
tablished at  Sonman  bv  the  Pennsylvania  Rail- 
road in  1871;  the  building  was  destroyed  by 
fire.  In  the  latter  part  of  1872  or  the  efirly 
part  of  1873,  the  Pennsylvania  Railroad  Co. 
erected  a  permanent  building  there  for  ticket 
and  freight  purposes  and  appointed  an  agent. 
About  the  same  time,  a  telegraph  station  was 
established  there  by  the  Western  Union  Com- 
pany; both  the  railroad  station  and  the  tele- 
graph station  were  called  Sonman.  There  was 
a  postoffice  called  Sonman  located  there  pre- 
vious to  1857.  A.  F.  Cant  well  was  postmaster 
in  1857.  The  office  was  continued  by  that 
name  for  more  than  ten  years;  and  when  Shoe- 
maker removed  from  Sonman,  a  man  residing 
at  Portage,  one  mile  west,  was  appointed,  and 
he  removed  the  office  from  Son  man  to  Portage." 

Mr.  Martin  says  in  18(59  the  sawmill  was 
gone;  the  postofflce  had  been  removed  to  Port- 
age, and  some  houses  were  vacant,  but  the 
mines  were  still  in  operation,  and  continued  to 
be  in  operation  until  the  railroad  and  telegraph 
stations  were  established  in  1872  or  1878  and 
ever  since  that  time. 

It  may  be  that  the  Sonman  tract  does  not 
present  the  features  of  what  the  api  ellees  call 
an  independent  region;  that  it  is  not  so  exten- 
sive or  so  sharply  defined  in  its  natural  boun- 
■daries  as  the  Lackawanna  Valley;  it  may  be, 
also  that  Sonman  cannot  6e  considered  as  a 
sepHrate  coal  basin,  or  even  as  asub-basm,  yet 
it  is  plain  that  it  had  received  a  distinct  geo- 
graphical rc'cognition  from  the  public.  These 
lHnd.<,  for  many  years  prior  to  the  time  tbat  the 
plaintiffs  adopted  their  trade  name,  were,  as 
we  have  seen,  known  as  the  Sunman  survey. 
Its  boundaries  were  marked  and  defined  upon 
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the  map  of  Cambria  County;  the  village  erect- 
ed thereon  was  Sonman;  the  postoliice  was 
Sonman;  the  railroad  station  was  Sonman;  the 
telegraph  office  was  Sonman;  the  coal  taken 
from  the  mines  was  shipped  as  Sonman  coal, 
and,  by  this  description,  was  known  in  the 
market.  Can  it  be  doubted  that  the  term 
"Sonman,"  in  the  year  1874,  was  a  name  de- 
scriptive of  a  locality?  If  it  was.  the  name, 
when  applied  to  its  own  natural  products,  must 
be  taken  in  its  geographical  sense.  We  do  not 
say  that  a  geographical  name  may  not,  in  some 
cases  or  under  some  circumstances,  be  applied 
as  a  trade  name;  but  we  do  say  that  when  the 
article  to  which  it  is  applied  is  the  product  of 
the  place  named,  the  term  cannot  be  used  as  a 
trade  name  by  one  to  the  exclusion  of  others, 
owners  of  like  products  of  the  same  place. 
This  is  the  doctrine  of  all  the  cases. 

The  case  of  Wotherspoon  v.  Currie,  L.  R. 
5  H.  L.  512,  relied  upon  by  the  appellees,  when 
properly  considered  and  understood,  will  be 
found,  we  think,  to  be  consistent  with  this 
statement  of  the  law.  In  that  case,  as  we  un- 
derstand it,  the  trade  name  "Glenfield"  was  ap- 
plied to  a  starch  which,  at  the  time  of  the  in- 
fringement, was  not  made  at  Glenfield,  but 
elsewhere.  The  name  was  then  used,  and  for 
some  time  before  that  had  been  used,  in  an  en- 
tirely fictitious  sense,  as  denoting  the  personal 
origin  of  the  article  known  as  "Glenfield 
Starch,"  and  not  in  connection  with  the  place 
of  its  manufacture.  The  word  "Glenfield," 
assuming  that  it  may  have  a  geo^pbical  im- 
port at  first,  at  the  time  of  the  infringement 
was  used  In  an  entirely  different  sense  and  for 
a  wholly  different  purpose;  and  the  remarks  of 
the  Lord  Chancellor  are  intended  to  emphasize 
the  fact  that  the  defendant,  who  was  then  the 
owner  of  Glenfield,  had  nothing  to  lose  in  be- 
ing denied  the  privilege  of  affixing  the  name 
of  his  private  estate  to  his  products,  as  the  place 
was  01  little  consequence,  and  he  could  hope 
for  no  advantage  therefrom,  only  from  the  fact 
of  considerable  importance  that  the  plaintiff 
had  manufactured  a  superior  article  of  starch 
known  by  that  name,  which  had  a  great  repu- 
tation in  the  market,  and  of  which  he  had  made 
lar^e  sales. 

It  is  doubtless  true,  as  a  general  proposition, 
that  the  name  of  a  private  estate  may  be  used 
b^  the  owner  as  a  trade  name.  The  case  just 
cited  is  an  illustration  in  point;  for  the  plain- 
tiff, in  that  case,  at  first  manufr.ctured  starch 
on  the  private  estate  of  Glenfield,  and  called 
his  starch  Glentield.  He  removed  from  his 
private  estate,  but  retained  for  his  starch  man- 
ufactured elsewhere  the  same  trademark,  and 
his  right  to  do  so  was  sustained  by  the  judg- 
ment. But  Sonman  is  not  the  name  of  a 
private  estate  in  this  sense;  it  is  the  name  of  a 
large  boundary  of  land  cont^iining  a  number  of 
separate  private  estates,  owned  by  a  number  of 
different  persons,  all  of  whom  are  engaged  in 
the  same  business  of  mining  and  shipping  coal, 
and  we  hold  that  no  one  of  these  can  as- 
sume and  adopt,  as  a  trade  name,  the  name 
by  which  the  place  is  generally  known  in  the 
geography  of  the  country,  to  the  exclusion  of 
others. 

2  lie  decree  is  reversed,  and  the  liUis  dismissed 
at  tl.ecost  of  the  appellees. 

Motion  for  reargument  denied. 
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John  A.  WILLS,  Appt, 

MANUFACTURERS  NATURAL  GAS  CO. 

(-..Pa.-..) 

1.  The  condition  of  an  oil  lease  that  fail- 
ure of  the  lessee  to  perform  his  covenants  shall 
work  an  absolute  forfeiture,  and  thereupon  bis 
privileges  or  easements  shall  absolutely  cease, 
provided  that  this  shall  not  prevent  the  collection 
of  any  money  due  from  him  before  such  for- 
feiture, is  wholly  in  the  interest  and  for  the  pro- 
tection of  the  lessor,  and  it  is  at  his  option  to 
exercise  or  not  to  exercise  the  right  to  declare 
the  forfeiture. 

1B«   A  lessee  cannot  avail  himself  of  bis 

own  act  to  vacate  a  lease,  on  the  principle  that  no 
man  should  be  permitted  to  take  advantage  of 
his  own  wrong. 

(November  12, 1889.) 

APPEAL  by  plaintifF  from  a  decree  of  the 
Court  of  CommoD  Pleas  of  WashingtoQ 
CouDty  overruling  a  motion  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  an 
action  upon  a  covenant  in  an  oil  and  gas  lease. 
Hetersed. 

The  material  portion  of  tbe  affidavit  of  de- 
fense filed  by  defendant  is  as  follows: 

By  the  lease  mentioned  in  the  plaintiff's 
statement  it  is  provided  that  a  failure  to  keep 
and  perform  all  tbe  covenants  of  said  lease  shall 
work  an  absolute  forfeiture  of  said  lease,  and 
that  the  privileges  or  easements  thereby  grant- 
ed shall  absolutely  cease,  determine  and  be- 
come null  and  void.  The  payment  of  $250  for 
the  quarter  ending  February  28,  1888,  payable 
December  1,  1887,  which  is  mentioned  in  the 
plaintiff's  statement,  was  not  paid  to  tbe  plain- 
tiff on  the  sai(i  1st  day  of  December,  1887,  nor 
till  long  thcreaiter,  and  was  collected  from  the 
defendant  by  suit,  it  having  also  been  provided 
in  said  lease  that  no  such  forfeiture  as  is  above 
referred  to  sh6uld  in  any  way  interfere  with 
the  collection  of  any  and  all  sums  of  money 
due  the  plaintiff  at  and  immediately  before 
such  forfeiture.  The  said  defendant,  prior  to 
the  1st  day  of  March,  1»88,  forfeited,  aban- 
doned and  surrendered  the  said  lease,  and  since 
long  before  the  date  last  aforesaid  has  not 
been  in  the  possession  or  occupancy  of  said 
leasehold,  or  claiming  to  hold  the  same,  but  on 
the  contrary  notified  the  said  plaintiff,  prior  to 
March  1.  1888,  that  it  had  abandoned  said 
lease.  The  affiant  is  advised  and  believes  that 
the  aforesr.id  failure  to  pay  the  f250  above 
mentioned  upon  the  1st  day  of  Deceml)or, 
1887,  and  until  collection  thereof  from  the  de- 
fendant by  suit,  and  the  said  abandonment  of  the 
lease  aforesaid,  worked  an  absolute  forfeiture 
of  the  said  lease  and  put  an  end  to  the  contract 
relating  between  the  plaintiff  and  the  defend- 
ant prior  to  the  Ist  day  of  Marcb,  iSiS,  and 
that  the  moneys  for  which  this  suit  is  brought 
never  accrued  or  became  due  from  the  defend- 
ant to  the  plaintiff. 

Metiers.  Aiken  &  Duncan,  for  appellant: 

A  forfeiture  clause,  intended  as  a  spur  to 
incite  a  lessee  to  do  his  duty,  will  not  be  al- 
lowed to  operate  in  his  favor  where  he,  against 
the  lessor's  wish,  deliberately  made  default  for 
(he  purpose  of  working  the  forfeiture  claimed 
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in  his  own  favor  under  the  clause  above  re- 
ferred to. 

Oniey  v.  Kellerman,  123  Pa.  491.  See  also 
Clark  V.  Jones,  1  Denio,  516;  Cartwright  v. 
Gardner,  5  Cush.  273;  Doe  v.  Bancks,  4  Barn. 
&  Aid.  401;  KenHck  v.  Smick,  7  Watts  &  8. 
41;  Sheaffer  v.  Sheaffer,  37  Pa.  525;  Broton  v. 
Vandergrift,  80  Pa.  142;  Manroe  v.  Armstrong, 
96  Pa.  807. 

JUr.  M.  C.  Aeheson  for  appellee. 

Clark,  /.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  upon  the  cove- 
nants contained  in  a  certain  lease,  dated  18th 
January,  1887,  by  John  A.  Wills  to  the  Manu- 
facturers' Natural  Gras  Company,  of  a  certain 
tract  of  land  in  Washington  County,  contain- 
ing two  hundred  and  twenty-eight  acres,  for 
the  sole  and  only  purpose  of  mining  and  exca- 
vating for  gas  ana  oil  and  for  the  removal  of 
the  same.  The  term  of  the  lea^e  was  twenty 
years,  or  as  long  as  oil  or  gas  should  be  found 
on  the  premises  in  paying  quantities  within 
that  period. 

In  consideration  of  this  lease  the  lessee  agreed 
to  commence  operations  upon  one  well  within 
ninety  days,  and  to  prosecute  the  work  "active- 
ly, diligently  and  continuously,"  and  to  com- 
plete the  same  on  or  before  the  1st  day  of  Sep- 
tember, 1887;  "and  upon  failure  to  do  so' 
within  the  time  herein  specified,  to  pay  the 
party  of  the  first  part  the  sum  of  $1,000  annu- 
ally in  advance  after  the  last-named  date,  pay- 
able quarterly  at  the  First  National  Bank  of 
Washington,  Pennsylvania,  until  the  said  well 
is  completed;"  that  is  to  say,  as  we  construe 
the  contract,  at  the  rate  of  $1,000  per  year, 
payable  in  advance  quarterly  until  the  well  is 
completed.  Upon  a  careful  reading  and  con- 
sideration of  the  terms  of  the  contract  we  do 
not  think  the  parties  contemplated  that  upon 
failure  of  the  lessee  to  complete  the  well  on  the 
1st  day  of  September,  1887,  the  sum  of  $1,000 
was  immediately  thereafter  owing  to  the  lessor, 
payable,  etc.,  but  rather,  that  the  $1,000  an- 
nually, in  advance,  was  payable  quarterlv 
until  tbe  said  well  was  completed,  at  whicn 
time  such  quarterly  payments  were  to  cease. 

It  is  conceded,  however,  that  the  defendant 
did  not  within  ninety  days,  or  at  any  other  time 
prior  to  the  bringing  of  this  suit,  commence 
operations  or  make  any  effort  whatsoever  to 
complete  the  first  well,  or  indeed  in  anv  way 
or  to  any  extent  devcilop  the  territory,  either  for 
oil  or  natural  gas.  On  the  1st  day  of  Septem- 
ber, 1887.  when  the  period  of  default  began, 
the  defendant  voluntarily  paid  the  first  quar- 
terly payment  of  $250  in  advance,  according  to 
the  agreement.  Failing  to  pay  the  second  in- 
stallment due  on  the  1st  day  of  December, 

1887,  suit  was  brought  and  judgment  obtained 
therefor;  after  judgment  this  mstallment  was 
also  paid.  The  present  suit  is  brought  to  re- 
cover the  second  and  third  quarterly  install- 
ments, payable  March  1,  1888,  and  June  1, 

1888,  respectively. 

By  way  of  defense,  the  defendant  invokes  the 
benefit  of  certain  clauses  oT  the  contract  which 
are  as  follows:  "And  it  is  further  understood 
and  agreed  that  upon  the  failure  by  the  party 
of  the  second  part,  its  successors  and  assigns, 
I  to  keep  and  perform  all  the  covenants  herein 
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contained,  such  failure  to  perform,  or  breach 
of  the  said  covenant,  shall  work  an  absolute 
forfeiture  of  this  grant  or  lease,  and  the  privi- 
leges or  easements  hereby  given  shall  abso- 
lutely cease,  determine  and  become  null  and 
void.  Provided,  however,  that  no  such  for- 
feiture shall  in  any  way  interfere  with  or  pre- 
vent the  collection  of  any  and  all  sums  of 
money  due  the  said  party  of  the  first  part,  his 
heirs  and  assigns,  under  this  lease,  at  and  im- 
mediately befcre  such  forfeiture." 

The  company's  contention  is,  that  its  own 
failure  either  to  commence  operations  to  put 
down  the  first  well  or  to  pay  the  $250  on  De- 
cember 1,  1887,  was  such  a  failure  on  its  part 
to  keep  and  perform  its  covenants  as  worked  a 
forfeiture  of  the  lease;  and  that  although  it  was 
obliged  to  pay  the  $250  sued  for,  which  was 
the  amount  due  *'at  and  immediately  before 
such  forfeiture,"  there  was  no  legal  obligation 
remaining  to  make  any  further  payments; 
that  the  lease  was  by  this  means  forfeited  and 
surrendered,  the  possession  abandoned  and  all 
claim  relinquished,  of  which  the  plaintiff  had 
notice  before  this  suit  was  brought.  In  the 
language  of  the  affidavit  of  defense:  '*That  the 
aforesaid  failure  to  pay  the  $250  above  men- 
tioned upon  the  1st  aay  of  December,  1887, 
and  until  collection  thereof  from  the  defendant 
by  suit,  and  the  said  abandonment  of  the  lease 
aforesaid,  worked  an  absolute  forfeiture  of  the 
said  lease,  and  put  an  end  to  the  contract  exist- 
ing between  the  plaintiff  and  the  defendant 
pnor  to  the  first  day  of  March,  1888,  and  that 
the  moneys  for  which  this  suit  is  brought  never 
accrued  or  became  due  from  the  defendant  to 
the  plaintiff." 

It  is  very  plain  that  this  clause  of  the  con- 
tract was  inserted  in  the  interest  and  for  the 
exclusive  benefit  of  the  lessor,  whose  purpose 
it  was  to  have  his  lands  developed  for  oil  or 
ffaa.  With  this  purpose  in  view  he  bound  the 
defendant  to  commence  the  first  well  within  a 
specified  time,  to  prosecute  the  work  actively 
and  continuously  to  completion,  and,  failing  in 
this,  to  pay  him  $1«000  per  year  until  a  well 
was  completed.  This  was  manifestly  intended 
to  be  applied  as  a  spur  to  the  operator  and  to 
compel  the  development  which  was  the  object 
of  the  lease.  Anticipating,  however,  that  the 
defendant  might  not  only  fail  to  put  down  a 
well,  but  through  insolvency  or  otherwise 
might  become  unable  to  pay  the  money,  the 
plaintiff  provided  in  the  contract,  upon  the 
failure  of  the  company  to  keep  its  covenants 
for  a  forfeiture  of  the  lease,  which  would  en- 
able him  in  that  event  to  put  an  end  to  the 
lessee's  pretensions,  and  give  him  an  oppor- 
tunity to  seek  other  means  of  development.  It 
was  certainly  not  in  contemplation  of  the  par- 
ties that  the  defendant  might  set  up  its  own  de- 
fault, as  a  cause  for  cancellatiou.  If  this  is  so, 
this  contract,  drawn  with  exceptional  care  for 
the  protection  of  the  lessor,  is  a  mere  rope  of 
sand;  its  obligations  could  only  "keep  the  word 
of  promise  to  the  ear  to  break  it  to  the  hope." 
It  was  the  duty  of  the  lessee  to  develop  the 
territory  by  putting  down  a  test  well  according 
to  the  stipulations  of  his  contract;  failing  to  do 
so,  and  failing  also  to  pay  the  money  as  agreed 
upon,  the  plaintiff  had  an  undoubted  right  to 
declare  a  forfeiture,  but  the  lessee  had  no  such 
right. 
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But  although  the  lessor  had  this  right,  he- 
was  not,  we  think,  under  the  present  state  of 
the  law,  bound  to  exercise  it.  The  clause  of 
forfeiture  hdving  been  inserted  wholly  in  his 
interest  and  for  his  protection,  it  was  com- 
petent for  him  to  dispense  with  the  provisions 
and  to  affirm  the  continuance  of  the  contract. 
His  right  was  optional  or  elective,  and  when 
default  was  made  by  the  defendant  on  both 
alteraatives,  the  plaintiff  might  either  forfeit 
the  contract  or  affirm  its  continuance,  as  he 
chose. 

The  English  authorities  recognize  the  rule- 
that  *'even  in  the  case  of  a  lease  for  years, 
when  the  direction  is  that  it  shall  become  void 
on  breach  of  the  condition,  it  will  only  be  void 
at  the  option  of  the  lessor;  the  lessee  shall  not 
take  advantage  of  his  own  wrongful  perform- 
ance of  the  contract  in  order  to  destroy  the^ 
lease,  which  had  perhaps  turned  out  a  disad- 
vantageous one."  [Note  to  Dumpor's  Case],  1 
Smith,  Lead.  Cas.*89,  citing  Doe  v.  Baitekt,  4 
Bam.  &  Aid.  401;  Rede  v.  Fair,  6  Maule  & 
S.  121;  Amsby  v.  Woodward,  6  Bam.  &  C. 
519,  and  other  cases. 

In  Doe  V.  Bancks,  4  Bam.  &  Aid.  401,  the- 
lease  was  for  mining  purposes,  and  contained 
a  proviso  in  substance  as  follows:  '*  Provided 
also,  and  it  is  mutually  agreed,  etc.,  that  the 
aforesaid  works  shall  commence  and  begin 
within  one  year  from  the  date  hereof,  and  if 
the  same  shall  stop  or  cease  working  at  any 
time  for  two  years,  this  lease  shall  be  deemed 
void  to  all  intents  and  purposes."  Best,  J., 
said:  "In  construing  this  clause  of  the  lease  w& 
must  look  to  the  object  the  parties  had  in  view. 
The  rent  was  to  depend  upon  the  number  of 
tons  of  coal  raised.  In  order  to  derive  any 
benefit  from  the  mine  it  was  the  object  of  the 
landlord  by  introducing  this  clause  to  compel 
the  tenant  to  work  it.  The  clause  therefore 
was  introduced  solely  for  the  benefit  of  the 
landlord  to  enable  him  in  case  of  a  cesser  to 
work,  to  take  the  possession  of  the  mines  and 
either  to  work  them  himself  (fr  let  them  to- 
some  other  tenant.  That,  therefore,  being  the 
object  of  the  parties  in  introducing  the  clause, 
I  think  it  will  be  fully  answered  by  holding 
the  lease  to  be  void  at  the  option  of  the  land- 
lord. Besides,  I  take  it  to  be  a  universal  prin- 
ciple of  law  and  justice  that  no  man  can  take 
advantage  of  his  own  wrong." 

A  distinction  formerly  prevailed  between  a 
prcviso  declaring  that  the  lease  should  be  void 
on  a  specified  event  and  a  proviso  enabling  (he 
lessor  to  determine  it  by  re-entry.  Itwas  neld 
that  in  the  former  case  the  lease  became  abso- 
lutely void  on  the  event  named,  and  was  in- 
capable of  being  restored  by  acceptance  of  rent 
ur  other  act  of  intended  confirmation;  whilst 
in  the  latter  some  act,  such  as  entry  or  claim, 
must  have  been  performed  by  the  lessor,  U> 
manifest  his  intention  to  end  the  demise,  which 
was  voidable  in  the  interval  and  consequeJiUy 
confirmable. 

The  force  of  this  distinction  it  is  said,  in 
Taylor  on  Landlord  and  Tenant,  §  492,  has 
been  almost,  if  not  quite,  abated  by  the  modem 
decisions,  which  establish  that  the  effect  of  a 
condition  making  a  lease  void  upon  a  certain 
event,  is  to  make  it  void  at  the  option  of  the 
lessor  only,  in  cases  where  the  condition  is  in- 
tended for  his  benefit,  and  he  actually  availa 
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himself  of  his  privilege.    To  the  same  effect  is 
Flatt  CD  Leases,  vol.  2,  page  827. 

But  it  is  entirely  optional  with  the  lessor 
-whether  he  will  avail  himself  of  this  right  or 
Bot,  although  by  the  terms  of  the  proviso  the 
term  is  to  close  or  become  void  for  the  non- 
performance  of  the  covenant;  and  if  the  lessor 
-does  not  avail  himself  of  it  the  term  will  con- 
tinue,  for  the  lessee  cannot  elect  that  it  shall 
cease  or  be  void.    Taylor,  Land,  and  Ten. 

Where  there  is  a  proviso  in  a  lease  that  on  non- 
payment of  rent  the  term  shall  cease,  the  lessor, 
and  not  the  lessee,  has  the  option  of  determin- 
ing the  lease  upon  a  breacn  made.  Beid  y. 
Farwns,  2  Chitty,  247. 

The  English  law  in  this  respect  has  been 
generally  n)llowed  in  this  country,  and  such  a 
lease  is  held  to  be  good  until  avoided,  though 
the  lessee  is  estopped  to  set  it  up  against  the 
lessor.  A  lessee  cannot  avail  himself  of  his 
-own  act  to  vacate  a  lease,  on  the  principle  that 
DO  man  shaU  be  permitted  to  take  advantage 
of  his  own  wrong.  Wood,  Land,  and  Ten. 
1204. 

8o,  Mr.  Parsons,  in  his  Law  of  Contracts, 
Tol.  1,  page  5U7,  referring  to  the  distinction 
formerly  recognized  between  the  effect  of  a 
proviso  declariog  that  the  lease  shall  be  void  on 
a  specified  event,  and  a  proviso  enabling  the 
lessor  to  determine  it  by  re-en trv,  says  **  The 
•distinction  is  now  exploded,  and  it  is  held  that 
the  lease  is  voidable  only  at  the  election  of  the 
lessor,  but  not  of  the  lessee,  though  the  proviso 
expressly  declare  that  it  shall,  be  void."  To 
the  same  effect  are  the  cases  of  Clark  v.  Jortes,  1 
Denio,  516,  and  PJielps  v.  Cfiesson,  12  Ired.  L. 
194,  and  many  others  that  might  be  referred  to. 

In  Penjisyfvania  the  older  doctrine  would 
seem  at  first  to  have  been  adhered  to,  that  in  a 
lease  for  years,  with  condition,  if  the  condition 
be  broken  by  the  lessee,  his  interest  was  ipBo 
faeto  void  by  the  breach,  and  no  subsequent 
recognition  of  the  tenancy  could  set^it  up. 
Kenrick  v.  f^ick,  7  Watts  &  S.  41. 

In  the  case  cited  there  was  a  lease  of  land 
upon  condition  that  the  rent  should  be  paid 
upon  certain  specified  dates,  and  if  a  certain 
default  was  made  for  three  months,  neglect  to 
pay  after  ten  days'  notice  should  render  the 
lease  null  and  void.  The  default  occurred,  and 
notice  was  given,  and  it  was  held  that  after  ten 
days  the  lease  was  ipso  facto  void,  without  re- 
entry, and  could  not  afterwards  be  affirmed  or 
<;ontinued. 

In  Slteaffer  v.  Sheaffer,  87  Pa.  625,  the  doc- 
trine annoimced  by  Justice  Sergeant,  in  Ken- 
rick V,  Smick,  8Upra,^A8  adhered  to:  the  Eng- 
lish cases  were  brought  into  contact  with  the 
doctrine  of  Kenrick  v.  Smick,  and  it  is  admitted 
that  the  rule  of  the  English  courts  is  followed 
in  most  of  the  States  of  the  Union. 

In  Davis  v.  Moss,  88  Pa.  846,  the  rule  of  the 
previous  cases  is  again  apparently  recognized, 
but  its  ri»)r  is  relaxed  in  this,  that  the  foifeit- 
ure  is  said  to  depend  upon  the  terms  of  the  in- 
strument, "  unless  there  be  evidence  to  affect 
the  landlord  with  a  waiver  of  the  breach,  like 
the  receipt  of  rent  or  other  equally  unequivo- 
cal act." 

The  distinction  between  the  Pennsylvania 
cases  referred  to  and  the  weight  of  authority 
elsewhere,  therefore,  would  seem  to  be  that  by 
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the  former  the  lease,  upon  breach  of  the  con- 
dition, is  ipso  facto  void,  unless  by  some  un- 
equivocal act  of  the  lessor  it  is  waived,  whilst 
by  the  latter  it  is  void  if  the  lessor  elects  by 
some  positive  act  to  take  advantage  of  it.  We 
do  not  understand  that  in  either  case  a  re-en tr^ 
is  required  to  complete  the  forfeiture.  This 
almost  amounts  to  a  distinction  without  a  dif- 
ference. In  practice,  the  prima  facies  being 
different,  it  merely  shifts  the  burden  of  proof 
from  one  party  to  the  other. 

It  will  Ix^  observed,  moreover,  that  the  Penn- 
sylvania cases  already  referred  to  are  all  cases 
in  which  the  forfeiture  was  set  up  by  the  lessor 
upon  the  default  of  the  lessee:  in  none  of  them 
did  the  lessee  set  up  his  own  default  as  a  cause 
of  forfeiture.  No  case  has  been  called  to  our 
attention,  in  this  or  any  other  State,  in  Eng- 
land or  elsewhere,  which  recognizes  the  doc- 
trine that  a  party  may  take  advantage  of  his 
own  wrong,  or  set  up  his  own  default  to  work 
a  forfeiture  of  his  own  contract.  Persons  may, 
of  course,  contract  in  this  form  and  to  this  ef- 
fect, if  they  choose,  but  we  do  not  understand 
the  parties  to  this  contract  to  have  so  intended. 

But  the  rigid  rule  of  Kenrick  v.  Smiek,  supra, 
is  further  relaxed,  in  the  very  recent  case  of 
Galey  v.  KeUermav,  128  Pa.  491.  In  that  case 
the  lessees  in  an  oil  lease  covenanted  to  com- 
mence operations  within  sixty  days,  and  to 
complete  one  well  within  three  months  there- 
after, and,  in  case  of  failure,  to  pay  the  lessor 
for  such  delay  $1,000  per  annum  within  a  cer- 
tain period;  it  was  further  agreed  that  a  fail- 
ure to  complete  one  well,  or  to  make  such  pay- 
ment within  that  period,  should  render  the 
lease  *'  null  and  void,"  so  as  "to  remain  with- 
out effect  between  the  parties." 

In  a  proceeding  by  the  lessor,  on  failure  of 
the  lessee  to  put  down  the  well,  to  recover  the 
$1,000,  or  a  proportional  part  thereof,  covering 
the  period  during  which  he  had  been  deprived 
of  his  property,  the  counsel  for  the  defendant 
submitted  a  point  for  instruction  to  the  jury  as 
follows:  "That  there  can  be  no  recovery  in 
this  case  because  at  the  time  of  bringing:  this 
suit  the  contract  or  lease  sued  on  was  null  and 
void  and  not  in  existence;  that  the  nonpayment 
of  the  rent  claimed  in  this  case,  instantly  upon 
its  nonpayment  and  ipso  Jacto,  rendered  the 
lease  null  and  void." 

The  point  was  refused,  and  in  this  court  the 
refusal  was  assigned  for  error.  The  opinion 
of  this  court  was  delivered  by  our  brother  Wil- 
liams, who,  in  disposing  of  this  branch  of  the 
case,  disUnguisbcd  the  rights  of  the  lessees 
from  the  rights  of  the  lessors,  as  follows:  "But 
the  acts  that  forfeited  their  (the  lessees^  rights 
did  not  also  forfeit  those  of  the  lessor.  Their 
liabilities  growin^g  out  of  their  nonperformance 
are  to  be  distinguished  from  their  rights  under 
the  contract.  The  latter  they  could  forfeit  but 
the  former  belonged  to  the  lessor  and  could  be 
lost  only  by  his  act.  The  lessees  promised  to 
complete  one  well  within  a  given  time;  this 
was  for  the  benefit  of  the  lessor;  if  this  was  not 
done  he  was  to  be  compensated  in  money;  if 
the  money  was  not  paid  he  was  at  liberty  to  rid 
himself  of  his  tenants  and  resume  the  possession 
of  the  land.  But  the  construction  contended 
for  by  the  plaintiffs  in  error  transfers  the  pun- 
ishment for  the  breach  of  the  contract  from  him 
on  whose  default  it  arises  to  the  Innocent  in* 
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jured  party;  because  the  lessees  have  secured 
the  control  of  the  land  of  the  lessor  by  cove- 
nants, which  they  have  broken,  the  lessor  shall 
be  deprived  of  all  redress  at  law  by  the  very 
acts  of  his  lessees  which  give  him  a  cause  of 
action;  their  default  takes  away  his  remedy; 
the  acts  or  omissions  of  which  he  complains  are 
an  answer  to  his  complaint.  We  should  need 
the  constraint  of  insurmountable  necessity  to 
induce  us  to  adopt  the  construction  contended 
for." 

The  ruling  of  the  court  below  was  approved 
and  the  judgment  affirmed. 

There  it  appears  that  the  distinction  former- 
ly maintained  between  the  rulings  of  the 
English  courts  and  of  the  courts  of  our  sister 
States,  and  the  rulings  in  Pennsylvania,  is  no 
longer  found  to  exist  We  have  by  slow  ap- 
proaches at  last  apparently  turned  into  the  gen- 


eral current  of  cases,  in  which  is  found,  with- 
out doubt,  the  great  weight  of  authority,  both 
in  England  and  in  this  country. 

We  are  of  opinion  that  the  defendant  should 
have  t)een  denied  the  advantage  of  its  own  de- 
fault;  and  as  the  lessor  in  this  case  has  not, 
either  by  word  or  act.  availed  himself  of  the- 
privilege  of  forfeiture,  but,  on  the  contrary,  by 
a  demand  for  payment  of  the  price  of  the  lesseeV 
delay  has  affirmed  the  continuance  of  the  con- 
tract, there  is  nothing  shown  to  prevent  his  re- 
covery.   And  as  the  affidavit  of  defense  is 
deemed  insufficient  to  prevent  judgment,  the- 
record  is  remitted  to  the  court  below  toit/i  direc- 
tions to  enter  judgment  against  the  drfendant, 
for  such  sum  as  to  right  and  justice  may  bdong, 
unless  other  legal  or  equitable  cause  be  shown 
why  such  judgment  should  not  be  entered. 
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*1.   A  non-professional  witness  who  has 

had  opportunities  to  observe  a  siok  or  injured 
person  may  give  in  evidence  his  opinion  of  the 
condition  of  such  person,  in  respect  of  his  being 
weak  and  heipless  or  not,  and  of  the  degree  of 
suffering  which  he  endured,  provided  such  opin- 
ion is  founded  on  his  own  observation  of  the 
person  to  whom  his  evidence  relates,  and  is  lim- 
ited to  tiie  time  that  the  person  was  under  the  ob- 
servation of  the  witness. 

8.  In  an  action  ag^alnst  a  municipal 
corporation  to  charge  it  with  liability  to  one 
injured  by  a  defective  sidewalk,  the  cost  of  re- 
pairing which  could  have  been  charged  upon  the 
adjoining  property,  it  is  no  defense  to  show  that 
the  corporate  funds  had  been  exhausted  in  other 
necessary  repairs;  and  to  reject  evidence  tending 
to  establish  that  fact  is  not  error. 

8*  The  extent  to  "which  Immaterial  mat- 
ters may  be  inquired  into  upon  cross-ex- 
amination rests  in  the  sound  discretion  of  the 
court  in  which  the  witness  is  being  examined. 

4.  In  an  action  against  a  municipal  corpora- 
tion, to  charge  It  with  liability  to  one  injured  by 
a  defective  sidewalk,  it  cannot,  as  matter  of 
law,  be  charged  with  notice  of  the  defect  that 
caused  the  injury,  from  the  fact,  merely,  that  it 
knew  of  the  existence  of  a  general  defect  in  the 
same  walk.  To  constitute  knowledge  of  the  gen- 
eral defect  notice  of  the  particular  one,  they 
must  at  least  be  of  the  same  general  character, 
or  the  latter  a  usual  concomitant  of  the  former. 

6.   A  notice  g^vem  to  a  property  owner 

by  a  municipal  corporation  to  repair  a  sidewalk 

*Head  notes  by  the  Coubt. 

Note.— Liability  of  municipal  corporation  for  in- 
jury to  traveler,  caused  by  defective  streets.  Lin- 
coln V.  Boston,  8  L.  R  A.  257, 148  Mass.  678;  Gbope 
V.  Eureka  (Cal.)  4  L.  R.  A.  8S5,  note. 

Duty  to  keep  streets  in  a  safe  condition.  Dundof 
T.  Lansing  (Mich.)  6  L.  R.  A.  148. 
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IS  not,  as  matter  of  law.  notice  of  any  other  de> 
feet  than  the  one  stated  in  the  notice,  or  of  one 
so  related  to  it  that  the  existence  of  the  latter^ 
according  to  the  usual  course  of  affairs,  may  be- 
reasonably  inferred  from  the  former. 

(October  20, 1889.) 

ERROR  to  the  Circuit  Court  of  Richland 
County  to  review  a  judgment  afiQrming  a 
judgment  of  the  Common  Pleas  in  favor  or 
plaintiff  in  an  action  to  recover  damages  for 
injuries  alleged  to  have  resulted  from  a  defect- 
ive sidewalk.    Bef)ersed, 

The  petition  alleged  that  the  sidewalk  had 
been  improperly  constructed,  and  by  reason  of 
the  negligence  of  the  Village  had  become  un- 
safe and  dan^rous,  because  the  boards  com- 
posing it,  which  were  laid  crosswise,  had  be- 
come loose,  of  all  which  theVillage  had  notice, 
and  by  reason  whereof  plaintiff  was  violently 
thrown  down  and  injured. 

The  answer  put  in  issue,  among  other  things^ 
the  averments  of  negligence  and  notice;  wai 
averred  that  the  defect  which  caused  the  in- 
jurv  was  latent  and  unknown  to  it,  although  it 
haa  used  due  diligence  in  the  matter. 

The  replication  put  in  issue  the  avermenta 
of  the  answer. 

The  other  facts  appear  in  the  opinion. 

Mr,  T.  H.  Wi|(g*in8t  for  plaintiff  in  error: 

Notice  should  not  be  so  readily  presumed 
from  the  continuance  of  latent  defects  as  such 
as  are  open. 

Shearm.  &  Redf.  Neg.  g  869;  Hanscom  v. 
Boston,  1  New  Eng.  Rep,  728,  141  Mass.  242; 
Hums  V.  New  York,  47  N.  Y.  639. 

The  only  defects  which  the  town  is  bound  to 
take  notice  of  are  such  as  render  the  sidewalk 
presently  dangerous. 

Monies  v.  Lynn,  121  Mass.  442,  124  Mass. 
165. 

If  those  constantly  using  a  street  failed  to- 
notice  an  obstruction  it  may  be  presumed  that 
the  municipal  authorities  had  no  notice  of  it. 

Broburg  v.  DfS  Moines,  68  Iowa,  523;  Good- 
nough  v.  Oshkosh,  24  Wis.  549;  Carter  v. 
MonticeUo,  68  Iowa,  178. 

Notice  of  defects  which  had  been  repaired* 
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Ijefore  the  accident  occurred  would  not  charge 
the  town  with  notice  of  those  which  caused  the 
iujury  though  occurring:  at  the  same  place. 

Carter  v.  Monticello,  supra. 

And  notice  of  defects  which  had  no  influence 
in  causing:  the  accident  -would  stand  upon  the 
same  footing. 

If  the  defect  in  the  sidewalk  was  of  such  a 
nature  as  not  to  cause  a  reasonably  prudent 
man  whose  business  it  was  to  look  after  the 
repairs  of  the  street  to  suspect  its  dangerous 
condition;  or  if  it  would  not,  in  view  of  all  the 
circumstances,  put  him  upon  inquiry  to  ex- 
amine its  condition, — then  there  would  be  no 
notice. 

Joliet  V.  Walker,  7  111.  App.  267. 

A  liability  to  become  defective  is  not  in  itself 
a  defect. 

Monies  v.  LynUj  124  Mass.  171. 

A  non-professional  witness  will  not  be  per- 
mitted "  to  testify  to  mere  conclusions  or  de- 
ductions from  facts,  or  his  impressions,  sup- 
positions or  understandings  of  the  matter." 

Law  of  Witnesses.  §§286,  287;  Orattan  y. 
Metropolitan  L,  Ins.  Co.  80  N.  Y.  281. 

Messrs  Skiles  &  Skiles,  for  defendant  in 
error; 

Evidence  to  show  that  there  was  no  money 
ic  the  treasury  to  repair  the  sidewalk  at  the 
time  of  the  accident  was  not  competent,  unless 
the  municipal  authorities  could  show  they  had 
no  meuns  or  way  to  raise  a  revenue. 

Shearm.  &  Redf.  Neg.  4th  ed.  §  277  and 
notes,  §  289;  Bafnes  v.  District  of  Columbia,  91 
U.  a.  540  (23  L.  ed.  440);  Hyatt  v.  Rondout, 
44  Barb.  885;  Wendell  v.  Troy,  89  Barb.  829; 
E)^  V.  Schwingle,  22  Pa.  884;  Shartle  v.  Min- 
neapolis, 17  Minn.  308;  Hover  v.  Barkhoof,  44 
N.  Y.  113;  Eut%on  v.  NffiD  York,  9  N.  Y.  163; 
Pomfreyy.  Saratoga  Springs,  7  Cent  Rep.  44, 
104  !N.  Y.  459. 

Witnesses  might  express  an  opinion  relating 
to  tlie  condition  of  plaintiff  although  they  were 
not  experts. 

Matieson  v.  New  York  Cent.  R.  Co.  85  N.  Y. 
487;  Parker  v.  Boston  rfe  H.  Steamboat  Co,  109 
aiass.  449;  Com,  v.  Dorsey,  103  Mass.  412; 
Ashland  v.  Marlborough,  99  Mass.  48;  Com.  v. 
Sturtivant,  117  Mass.  122;  Barber  v.  Merriam, 
11  Allen,  822:  Baeony.  Charlton,  7  Cush.  581- 
586;  TIackett  v.  Boston,  C,  &  M.  R.  Co.  85  N. 
H.  390;  Pelamourges  v.  Clark,  9  Iowa,  17; 
Werely  ▼.  Persons,  28  N.  Y.  344;  Brown  v. 
New  York  Cent.  B.  Co.  82  N.  Y.  600;  Clapp 
V.  Fullerton,  34  N.  Y.  190;  Sloan  v.  New  York 
Cent.  R.  Co.  45  N.  Y.  125;  EllioU  v.  Van 
Bvren,  33  Mich.  49;  Abbott's  Tr.  Ev.  pp.  117- 
119.  599,  600,  apd  notes;  Law  of  Witnesses, 
§  288;  Lawson,  Expert  and  Opinion  Ev.  pp. 
460-464,  478,  108,  144;  1  Greenl.  Ev.  §§  102, 
440:  The  Clipper  v.  Logan,  18  Ohio,  896. 

If  the  corporation  had  notice  that  the  side- 
walk was  generally  defective,  it  is  not  ma- 
terial whether  the  precise  defect  which  may 
have  caused  the  injury  was  known  or  not.  An 
order  given  by  the  corporation  to  an  adjacent 
land  proprietor  to  repair  his  sidewalk  would 
be  an  admission  of  notice  of  defectiveness. 

Shearm.  &  Redf.  Neg.  4th  ed.  §  368  and 
notes;  Weisenbergy.  Amileton,  26  Wis.  56;  Has- 
keU  V.  Penn  Tan,  5  Lans.  43;  McCarthy  v. 
Syracuse,  46  N.  Y.  194;  Reed  v.  North-field,  13 
Pick.  94-98;  Haskell  Y.New  Gloucester,  70  Me. 
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305;  Hume  v.  New  York,  47  N.  Y.  639,  74  N. 
Y.  264;  Furnell  v.  St.  Paul,  20  Minn.  117r 
Barnes  v.  Neicton,  46  Iowa,  567;  Johnson  v. 
Milwaukee,  46  Wis.  568;  Requa  v.  Rodwsier^ 
45  N.  Y.  186;  Datrnport  v.  Rvckman,  37  N, 
Y.  568-573;  Rapho  Twp.  v.  Moore,  68  Pa.  404; 
Vanderslice  v.  Philadelphia,  108  Pa.  102;  Au- 
rora V.  Bitner,  100  Ind.  396;  Winn  v.  Lowell, 
1  Allen.  177;  ^  'ton  v.  Syracuse,  37  Barb. 
292;  Barton  v..  racuse,  86  N.  Y.  54;  Street  v. 
Holyoke,  105  Mai>s.  82. 

A^  to  the  duty  of  the  village  to  repair,  see 
Cardington  v.  Freiderick,  21  Ohio  L.  J.  395. 

Bradbury,  J.,  delivei'ed  the  opinion  of  th& 
court: 

It  appears  from  the  bill  of  exceptions  taken 
in  the  court  of  common  pleas,  that  Mrs.  Ola- 
^ett,  accompanied  by  another  lady,  was  pass- 
ing along  the  sidewalk  in  Question,  when  her 
companion  stepped  upon  a  loose  board  which 
tipped  up,  tripped  and  threw  Mrs.  Clagett. 
The  walk  was  made  by  placing  four  8x4  oak 
stringers  on  the  ground,  lengthways  with  the 
walk,  and  nailing  narrow  boards  across  them. 
The  two  center  stringers  had  settled  more  than 
the  two  outside  ones,  causing  the  walk  to  be- 
come slightly  dished,  and  at  each  of  two  places 
a  board  bad  been  nailed  over  the  walk  to  cover 
holes  that  bad  formed  in  it.  The  walk  had 
been  examined  by  the  street  commissioner  a 
short  time  before  the  accident,  and  a  report 
made  by  him  to  the  council  that  it  needed  re- 
pairs, and  the  council  had  notified  the  adjacent 
owner  to  repair  it  by  June  6,  eleven  days  be- 
fore the  accident  occurred,  the  notice  stating 
that  if  the  owner  did  not  repair  by  that  day  the 
Tillage  would  make  the  repairs  at  its  expense, 
but  neither  the  report  of  the  street  commis- 
sioner to  the  council,  nor  the  notice  given  by 
it^o  repair,  states  the  kind  of  repairs  needed, 
and  none  were  made  up  to  the  time  of  the  acci- 
dent. 

The  plaintiflf  below  strenuously  contended 
that  the  sidewalk  was  in  bad  condition  gener- 
ally, and  needed  general  repairs,  and  gave  evi- 
dence tending  to  support  that  view;  on  tbe  other 
hand,  the  defendant  below  insisted  that  the 
walk  was  in  good  condition  generally:  that  its 
street  commissioner  had  shortly  before  the  ac- 
cident examined  it,  and  discovered  no  loose 
boards  or  other  defect  that  tended  to  make  it 
unsafe,  and  that  there  was  nothing  in  the  ap- 
pearance of  the  walk  up  to  the  time  of  the  ac- 
cident to  indicate  that  any  of  the  boards  had 
becoine  loose,  or  that  the  walk  was  at  all  dan- 
gerous, and  that  the  only  defects  in  the  walk 
were  that  it  Juad  become  slightly  dished,  owing 
to  the  settling  of  the  two  middle  stringers,  and 
that  at  two  places  a  board  had  been  nailed  over 
holes;  and  evidence  was  introduced  tending  to 
support  this  contention. 

The  plaintiff  in  error  insists  that  the  great 
weight  of  the  testimony  supports  its  view  of 
the  condition  of  the  sidewalk,  and  asked  this 
court  to  review  the  case  on  the  facts.  This  has 
been  done  by  the  circuit  court,  and  we  discover 
nothing  in  the  case  requiring  us  to  depart  from 
the  rule  that  exempts  this  court  from  passing 
upon  the  weight  of  the  evidence. 

Defendant  below  excepted  to  certain  ruling 
of  tbe  court  of  common  pleas,  at  the  trial,  in 
admitting  and  rejecting  evidence. 
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The  evideoce  admitted  over  tbe  objection  of 
tbe  defendant  below  related  either  to  tbe  con- 
dition of  Mrs.  Clagett's  health,  or  to  the  pain 
ishe  suffered,  and,  as  far  as  we  deem  necessary 
to  examine  it,  was  ^iven  by  non -professional 
witnesses,  and  partakes  of  tbe  nature  of  opinion 
more  than  of  fact.  For  instance,  Mrs.  Webber 
testitied  that  "she  (Mrs.  Clagett)  was  in  a  very 
helpless  condition,  never  leaving  her  bed,  ex- 
cept to  have  her  bed  made  each  day,  so  far  as  I 
know;"  and  again,  "Her  suffering  was  very  in- 
tense, and  often  seemed  more  than  she  could 
bear."  The^  statements  except  that  portion  of 
the  first  one  respecting  her  "never  leaving  her 
bed,"  etc  .  are  in  a  strict  sense  opinions  or  infer- 
ences drawn  from  what  the  witness  had  ob- 
sei-ved  while  in  attendance  about  the  person  of 
Mrs.  Clagett.  Now,  the  witness  could  portray 
to  the  juiy  only  in  a  faint  and  imperfect  way 
the  scene  in  the  sick  chamber  as  it  presented  it- 
self to  her,  and  upon  which  she  based  her  state- 
ments that  Mrs.  Clagett  "was  very  helpless" 
and  "suffered  intensely."  The  tones  of  voice, 
the  expressions  of  the  face  and  the  movements 
of  the  limbs,  which  are  the  natural  language  of 
pain,  so  readily  and  clearly  understood  by  those 
about  the  sufferer,  cannot  be  reproduced  so  as 
to  impress  the  Jury  as  they  did  the  witness; 
neither  can  those  appearances  that  accompany 
and  establish  the  fact  of  weakness  and  helpless- 
ness. Therefore,  to  say  that  those  about  a  sick 
-or  injured  person  shall  not  be  permitted  to  give 
in  evidence  their  opinion,  based  on  observation, 
of  the  condition  or  suffering  of  the  patient,  is 
to  exclude  from  the  Jury  the  only  efficient 
proof  of  those  facts.  The  rule  admitting  such 
evidence  is  one  of  necessity. 

Where  the  fact  to  be  established  must  "be 
Klerived  from  a  series  of  instances  passing  un- 
der the  observation"  of  witnesses,  "which  yet 
they  never  could  detail  to  the  jury,"  opinion 
■will  be  received.  MeKee  v.  NeUon,  4  Cow.  867. 
See  The  Clipper  v.  Logan,  18  Ohio,  396,  where 
this  rule  in  4  Cowan  is  quoted  with  approval. 
See  also  Stewart  v.  StaU,  19  Ohio,  807, 23  Am. 
L.  Reg.  644,  and  7U)te  on  page  653;  7  Am,  & 
Eng.  fincy.  of  Law,  492;  Parker  v.  Boston  & 
H,  Steamboat  Co.  109  Mass.  449.  And  when  it 
18  remembered  that  the  intelligence,  fairness, 
opportunities  to  observe,  and  otiher  circumstan- 
ces affecting  the  credibility  of  the  witness,  can 
be  called  out  by  a  oross-examination,  there  re- 
mains but  little  solid  objection  to  the  reception 
of  this  class  of  testimony. 

Counsel  for  the  Village  offered  in  evidence 
the  ordinance  fixing  the  rate  of  taxation  for  tbe 
Tillage  for  the  year  1882,  for  the  purpose  of 
showing,  in  connection  with  evidence  of  the 
value  of  the  taxable  property  within  its  limits, 
the  amount  of  revenue  collected  for  street  pur- 
poses, and  that  all  of  it  had  been  expended  in 
other  necessary  repairs.  This  evidence  was  re- 
jected by  the  common  pleas  court,  and  excep- 
tions taken.  Counsel  contend  this  was  error, 
because  the  evidence  tended  to  rebut  the  chrrsre 
of  neorligence  in  omitting  to  repair  the  defect 
complained  of,  and  cite  m  support  of  his  con- 
tention the  cases  of  Booney  v.  Randolph,  128 
Mass.  580,  and  Monk  v.  New  Utrecht,  104  N. 
Y.  552,  7  Cent.  Rep.  240. 

These  cases  arose  under  statutes  of  their  re- 
spective States,  and  in  each  case  the  work  was 
to  be  done  at  the  public  cost,  and  if  it  be  con- 
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ceded  that  in  this  State,  when  repairs  are  to  be 
made  at  the  expense  of  a  municipal  corporation, 
a  want  of  funds  would  be  a  defense  asrainst  a 
liability  for  damages  for  an  injury  caused  by  a 
neglect  to  repair,  yet  the  principle  could  not  be 
applied  to  tbe  present  case,  tor  the  Yillage 
could  have  discharged  its  duty  in  this  respect 
by  requiring  the  owner  of  the  adjacent  proper- 
ty to  make  the  necessarv  repairs,  or  upon  his 
default  caused  them  to  be  made,  and  charge 
the  cost  upon  that  property;  and  the  united 
credit  of  the  Yillage  and  the  adjacent  property 
would,*  no  doubt,  bie  sufficient  for  that  purpose, 
though  the  Yilla^  treasury  was,  at  the  time, 
empty.  The  evidence  was  therefore  imma- 
terial, and  for  that  reason  properly  rejected. 

During  the  cross-examination  of  the  plaintiff, 
she  was  asked  by  counsel  for  the  Yillage  if  she 
had  not  been  delivered  of  a  bastard  child. 
Her  counsel  objected  to  the  question,  and  it 
was  ruled  out,  to  which  ruling  tbe  Yillage  ob- 
jected. The  question  was  immaterial  to  the 
issue  being  tried;  and  it  is  the  settled  rule  in 
this  State  that  the  extent  to  which,  upon  cross- 
examination,  immaterial  questions  may  be  put 
to  a  witness,  rests  in  the  sound  discretion  of 
the  trial  court.  Wroe  v.  StaU,  20  Ohio  St.  480; 
BanJn  of  Cadiz  v.  Slemmon^,  84  Ohio  St.  142; 
EdnoffY.  State,  37  Ohio  St.  179. 

In  the  case  here,  the  cross-examination  was 
long  and  exhaustive,  and  the  action  of  the 
court  did  not  trench  upon  the  rights  of  tbe  Yil- 
lage in  this  respect. 

The  court  of  common  pleas  refused  to  give 
to  the  jury  certain  special  charges  requested  to 
be  given  by  the  Yillage,  some  of  which  con- 
tained important  legal  propositions,  which,  if 
sound,  were  applicable  to  the  facts  of  the  case. 
There  was  a  series  of  seven  propositions;  all 
were  refused,  and  the  exception  was  general. 
Some  of  these  propositions,  at  least,  were  un- 
sound. Whether  the  exception  in  this  case 
can  be  distinguished  from  those  in  other  cases, 
where  they  have  been  held  by  this  court  to  be 
insufficient  to  point  out  the  error  complained 
of,  we  do  not  determine.  This  labor  is  unnec- 
essary, for  the  majority  of  the  court  hold  that 
the  judgment  should  be  reversed  for  errors  ia 
the  charge  of  the  court  as  given,  which  were 
specifically  excepted  to  at  the  time. 

The  first  proposition  of  the  charge  as  given, 
to  which  the  Village  excepted,  was  the  follow- 
ing: **If  the  corporation  had  notice  that  the 
sidewalk  was  generally  defective,  it  is  not  ma- 
terial whether  the  precise  defect  which  may 
have  caused  the  injury  was  known  or  not." 

That  the  sidewalk  had  become  dished  and 
generally  defective  in  that  pputicular  was  not 
disputed,  and  in  view  of  that  fact  the  majority 
of  the  court  are  of  opinion  the  charge  was  mis- 
leading. The  jury  might  well  have  understood 
that  the  Yillage  was  charged,  as  matter  of  law, 
with  notice  of  the  defect  that  caused  the  injury, 
if  it  knew  the  sidewalk  had  become  dished. 
In  order  to  charge,  as  matter  of  law,  a  corpo- 
ration with  notice  of  a  particular  defect  from 
its  knowledge  of  the  existence  of  a  general  one, 
the  first  should  be  of  the  same  character  with 
the  latter,  or  at  least  so  related  to  it  that  the 
particular  defect  is  a  usual  concomitant  of  the 
general  one.  As,  for  instance,  in  the  case  be- 
fore us,  if  the  Yillage  knew  that  the  boards 
placed  across  the  sidewalk  were  tcenerally  loose. 
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or,  in  default  of  that  knowledge,  knew  the 
stringers  had  become  rotten,  so  that  the  nails 
would  easily  draw  from  them,  it  might  be 
chargeable  with  notice  of  the  defect  which 
caused  the  injury,  although,  in  fact,  it  did  not 
know  that  the  particular  £:)ard  that  tripped  the 
plaintiff  below  ^  as  loose. 

If,  however,  the  general  defect  known  to  the 
Village  was  not  of  a  character  to  make  the  side- 
walk unsafe,  or  was  of  a  character  totally  un- 
like that  which  caused  the  injury,  so  tliat  the 
existence  of  one  aftocded  no  presumption  of 
the  existence  of  the  other,  there  is  no  sound 
principle  which  requires  notice  of  one  to  con- 
stitute, as  matter  of  law,  notice  of  the  other. 
Even  if  there  was  such  relation  between  them 
that  one  would  frequently  be  found  in  connec- 
tion with  the  other,  yet  it  is  not  the  province 
of  the  law  to  declare  that  proof  of  one  is  proof 
of  the  other.  This  is  only  done  where  the  con- 
nection is  universal,  or  so  close  that  the  law 
will  not  permit  it  to  be  denied.  Again,  take 
the  case  at  bar;  the  Village  admitted  that  the 
walk  was  defective,  in  that  it  had  become 
dished  by  the  settling  of  the  middle  stringers, 
but  it  strenuousljT  contended  that  in  other  re- 
spects its  condition  was  good,  that  the  outside 
stringers  were  sound,  the  boards  firmly  nailed 
to  them,  and  that  there  was  nothing  in  its  ap- 
pearance to  indicate  that  it  was  dangerous  to 
pass  over  it.  Evidence  was  given,  which,  if 
believed  bv  the  jury,  would  establish  that  con- 
tention. Now  it  cannot  be  said  that  in  the  nat- 
ure of  things  there  is  such  close  relation  be- 
tween a  wooden  sidewalk  that  has  become 
dished  by  the  settling  of  the  middle  stringers, 
and  the  defect  which  caused  the  injury  to  Mrs. 
Clagett,  as  that  from  the  first  the  other  is  nec- 
essarily, as  matter  of  law,  to  be  presumed. 

We  are  cited  to  Shearman  and  Redfield  on 
Negligence,  vol.  2,  page  363,  in  support  of  the 
proposition  given  to  the  jury,  but  those  authors 
evidently  had  in  view  defects  of  the  same  gen- 
eral character,  for  the  cases  of  Wetsenberg  v. 
Appletoii,  26  Wis.  56,  and  Aurora  v.  HiUman, 
90  111.  61,  which  they  cite  in  support  of  the 
proposition,  were  both  cases  in  which  the  de- 
fect that  caused  the  injury  was  of  the  same 
character,  and  fairly  and  naturally  inferable 
from  the  general  defect  of  which  the  corpora- 
tion was  shown  to  have  had  notice. 

Counsel  for  the  Village  also  excepted  to  the 
following  proposition,  which  was  given  in 
charge  to  the  jury:  "An  order  given  by  the 
corporation  to  an  adjacent  land  proprietor  to 


repair  the  sidewalk  would  be  an  admission  of 
notice  of  defectiveness."  It  is  no  doubt  true 
that  a  notice  given  by  the  corporation  to  repair 
is  an  admission  of  the  existence  of  the  defect 
ordered  to  be  repaired;  but  is  it,  as  matter  of 
law,  an  admission  of  the  existence  of  another 
defect,  different  in  character,  or  of  one  having 
no  necessary  connection  with  it?  In  the  case 
before  us  the  corporation  admitted  having 
knowledge  that  the  sidewalk  in  question  was 
dished  and  generally  defective  in  that  respect; 
that  at  each^of  two  places  a  board  had  been 
nailed  over  a  hole,  and  contended  that  it  was 
these  defects  it  had  ordered  to  be  repaired,  and 
no  others.  It  contended,  not  only  that  it  had 
no  notice  of  any  other  defect,  but  that  in  fact 
no  other  general  defect  existed,  and  this  was 
the  real  contention  between  the  parties  respect- 
ing this  part  of  the  case.  The  plaintiff  below 
introduced  evidence  to  establish  its  contention 
that  the  sidewalk  was  old,  the  stringers  decayed 
so  that  they  would  not  hold  nails,  and  the 
boards  generally  loose;  while  the  Village  gave 
evidence  tending  to  show  that  the  outside  string- 
ers were  sound,  the  boards  firmly  nailed  to 
them,  and  the  walk  generally  in  good  condi- 
tion. 

Under  that  state  of  the  evidence  it  was  mis- 
leading to  instruct  the  jury  that  notice  to  repair 
was  an  admission  of  defectiveness.  The  only 
notice  in  dispute  was  whether  the  Village  knew 
of  the  defect  that  plaintiff  below  claimea  caused 
her  injury,  and  the  jury  must  have  understood 
the  charge  as  referring  to  that  defect.  It  was 
equivalent  to  saying  that  the  notice  to  repair, 
which  the  Village  admitted  it  gave,  was  an  ad- 
mission of  notice  of  the  defect'in  dispute.  It 
left  nothing  on  this  point  for  the  jur^  to  find. 
It  ignored  the  fact  that  the  Village  might  have 
had  knowledge  of  the  dished  condition  of  the 
sidewalk,  or  that  boards  had  been  nailed  over 
small  holes  in  it,  and  have  required  it  to  be  re- 
paired in  these  respects,  while  it  had  no  notice 
of  the  defect  that  caused  the  injury.  Or  even  if 
there  hud  been  no  such  defect  in  fact,  as  has 
alreadv  been  shown,  the  sidewalk  may  have  been 
dished  and  yet  remain  sound  and  secure  in  re- 
spect of  the  defect  complained  of.  If  this  could 
be  so,  then  notice  of  one  cannot,  as  matter  of 
law,  be  notice  of  the  other. 

We  think  the  question,  whether  or  not  the 
Village  had  notice  of  the  defect  in  dispute, 
should  have  been  submitted  to  the  jury  upon 
all  the  evidence  in  the  case. 

Judgment  reversed 
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!•  Whereltlsnotposedbletodisiiii^iiiflli 
the  damage  received  in  heing  throvrn  from  a 
delffh  in  consequenoe  of  a  defective  high  way  ,from 

NOTB.— CoficwrrCna  causes  of  injury. 
Bee  CarterviUe  v.  Cook  (UL)  4  L.  R.  A.  TSL 
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that  received  In  falling  upon  a  broken  brace  of  a 
sleigh  which  the  person  injured  was  negligent  in 
using  in  that  condition;  or  where  it  does  not  ap- 
pear that  any  substantial  damage  would  have 
been  received  if  the  brace  had  not  been  broken,— 
no  recovery  can  be  had  for  the  injuries. 

2.  If  between  the  cause  of  aA  injury  from 

a  defective  highway  and  the  effect  the  negligence 
of  the  injured  person  intervenes,  bo  that  the  in- 
Jury  is  the  direct  consequence  of  this  negligence 
as  well  as  of  the  defect  in  the  way,  and  it  is  not 
possible  to  determine  what  portion  of  the  injury 
is  caused  by  either,  or  that  any  substantial  injury 
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would  bave  been  received  except  for  the  neflrli- 
gence  of  the  person  Injured,  no  action  oan  be 
maintained  by  him  for  such  injury. 

(November  20, 1889.) 

ON  plaintiff's  exceptions.  Overruled. 
This  was  an  action  brought  for  in  juries  al- 
leged to  have  been  received  from  a  defective 
highway.  A  verdict  was  rendered  for  defend- 
ant, and  the  case  is  presented  on  plaintiff's  ex- 
ceptions. 

The  facts  are  stated  in  the  opinion  of  the 
court.  * 

Mestrs,  E.  H*  Beer  and  BL  E.  Croach* 
for  plaintiff: 

All  that  the  plaintiff  was  required  to  do  was 
to  exercise  reasonable  care  to  see  that  she  had 
a  horse,  harness  and  sleigh  ordinarilv  safe  and 
proper  to  travel  on  the  highway;  if  she  did  that 
she  discharged  her  whole  duty. 

Wright  v.  Templeton,  182  Mass.  52. 

In  law  she  was  only  expected  to  anticipate 
and  guard  against  the  reasonable  consequences 
of  her  own  acts,  and  was  not  expected  or  re- 
quired to  anticipate  and  guard  against  that 
which  no  reasonable  man  expects  to  occur. 

1  Addison,  Torts,  p.  29,  §  85;  HurU  v.  Pmc- 
nal,  9  yt.  418;  Qreenlajid  v.  Chaplin,  5  Exch. 
248. 

Nor  was  she  bound  to  provide  against  possi- 
ble loss  or  injury  resulting  from  the  negligence 
of  the  town. 

Pollock,  Torts,  802. 

She  was  not  obliged  to  guard  against  the 
want  of  ordinary  care  on  the  part  of  the  town, 
but  had  a  right  to  expect  that  ordinary  care 
would  be  used  in  the  maintenance  of  the  high- 
way. 

Moak*s  Underbill,  Torts,  pp.  287,  288. 

Although  there  may  be  contributory  negli- 

Sence  on  the  part  of  the  plaintiff,  yet  if  the 
amage  is  not  the  necessary  or  orainary  or 
likely  result  of  such  negligence,  but  is  due  to 
some  unlooked-for  and  unexpected  event,  which 
could  not  have  been  reasonably  anticipated  or 
expected  to  be  likely  to  occur,  such  contribu- 
tory negligence  will  be  too  remote  to  be  set  up 

AS  A  b&l* 

1  Addison,  Torts,  27;  Moak's  Undcrliill. 
Torts,  p.  287. 

If  the  defendant  might,  by  the  use  of  ordi- 
nary care,  have  avoided  the  consequences  of 
plaintiff's  mere  negligence,  the  plaintiff  isenti- 
tied  to  recover 

Moak's  Underbill,  Torts,  Sub-Rule  1,  Rule 
27,  p.  285;  Wright  v.  Templeton,  182  Mass.  52; 
Palmer  v.  Andocer,  2  Gush.  607;  Hunt  v.  Pou>- 
nal,  9  Yt.  418;  Oook  v.  OhampUtin  Trantp,  Co, 
1  Denio,  92. 

Where  the  negligent  acts  of  the  parties  are 
distinct  and  independent  of  each  other,  the  act 
of  the  plaintiff  preceding  that  of  the  defendant, 
it  is  considered  that  the  plaintiff's  conduct  does 
not  contribute  to  produce  the  injury,  if  not- 
withstanding his  negligence  the  injury  could 
have  been  avoided  by  the  use  of  ordinary  care 
at  the  time  by  the  defendant. 

Moak's  Underbill,  Torts,  p.  288. 

A  person  who  is  guilty  of  negligence,  and 
thereby  produces  injury  to  another,  cannot  set 
up  as  a  defense  that  part  of  the  mischief  would 
not  have  arisen  if  the  person  injured  had  not 
himself  been  guilty  of  negligence. 

5  L.  a  A. 


Greenland  ▼.  Chaplin,  5  Exch.  243,  and 
cases  cited  in  foot  note. 

The  general  rule  that  where  the  plaintiff's 
negligence  concurs  with  that  of  the  defendant 
in  producing  the  injury  she  cannot  recover, 
does  not  control  the  present  case. 

Cook  V.  Champlain  Transp,  Go,  eupra. 

Mr,  M.  Wilcox,  for  defendant: 

As  the  plaintiff  was  not  in  the  exercise  of 
due  care  she  certainly  should  not  have  pre- 
vailed in  her  suit 

Lane  v.  Orombie,  12  Pick.  177;  Mwrdoek  v. 
Warmck,  4  Gray,  178. 

A  town  is  not  liable  to  a  person  iniured  by 
the  combined  effect  of  a  defect  in  the  nighway 
and  the  negligence  of  a  third  party. 

Kidder  v.  Dunstable,  7  Gray,  104;  Shepherd 
▼.  Chelsea  J  4  Allen,  118. 

In  the  case  of  BroolcsY.  Acton,  117 Mass.  204, 
the  court  held  that  if  the  vice  of  the  hor^e 
caused  the  running  wherebv  the  plaintiff  was 
injured,  the  plaintiff  could  not  recover,  al- 
though the  vice  was  unknown  to  him,  and  al- 
though he  used  due  care  in  obtaining  ^xi<\  man- 
aging the  horse. 

Field,  /.,  delivered  the  opinion  of  the  court: 

The  plaintiff's  evidence  tended  to  prove  that 
while  riding  with  her  husband,  in  a  sleigh,  in 
consequence  of  a  defect  in  the  highway,  she 
was  violently  thrown  from  her  seat  upon  an 
iron  brace  of  the  sleigh,  which  had  been  broken 
or  loosened,  and  which  projected  upwards  eight 
or  ten  inches  from  the  side  of  the  sleigh,  and 
that  this  brace  entered  her  body  and  prodnoed 
the  injuries  complained  of.  The  instructions 
to  the  jury  were,  in  effect,  that  if  the  brace 
made  the  sleigh  unsafe,  and  was  a  contributing 
cause  of  the  injury,  and  if  its  condition  wonld 
have  been  discovered  by  the  plaintiff  when  she 
started  on  her  journey,  if  she  had  exercised 
reasonable  care,  then  she  could  not  recover, 
whether  she  knew  of  its  condition  or  not. 

The  plaintiff  requested  the  court "  to  instruct 
the  jury  that  in  this  case  there  was  a  distinction 
between  accident  and  in juiy,  and  if  the  broken 
or  loosened  brace  was  not  a  contributing  cause 
to  the  plaintiff's  being  thrown  from  the  sleigh, 
but  only  contributed  to  the  injury  received,  she 
could  recover;"  and  thia  request  was  refused. 

The  plaintiff's  counsel  at  tne  argument  con- 
tended, among  other  things,  that  if  the  plaintiff 
exercised  reasonable  care  in  seeing  Uiat  the 
sleigh  was  ordinarily  safe  for  travel  on  the 
highway,  she  discharged  her  whole  duty,  and 
that  it  was  not  her  duty  to  foresee  that  there 
might  be  defects  in  the  highway,  and  to  see  to 
it  that  the  sleigh  was  in  a  condition  safely  to 
encounter  sudi  defects. 

It  does  not  appear  by  the  exceptions  that  any 
objection  was  spedflokUv  taken  to  the  instruc- 
tions of  the  court  upon  uiis  subject,  or  that  the 
court  was  asked  to  define  to  the  jury  the  tests 
by  which  they  were  to  determine  wbether  the 
sleigh  was  safe  and  suitable  to  be  used  by  trav- 
elers on  a  highway.  The  court  left  this  to  be 
determined  by  the  practical  judgment  of  the 
jury.  As  no  specific  exception  was  taken  to 
this  course,  this  contention,  whether  there  is 
anything  in  it  or  not,  is  not  open  to  the  plaintiff. 

It  does  not  appear  from  the  exceptions  that 
it  was  possible  for  the  jury  to  distinguish  the 
damage  received  from  being  thrown  from  tLe 
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Bldgh,  from  that  Teceived  from  falling  upon  the 
brace;  or  that  if  the  brace  bad  not  been  broken 
and  misplaced  any  substantial  damage  would 
have  been  received  bv  the  plaintiff. 

The  case,  we  think,  does  not  requhre  us  to 
consider  whether,  in  actions  at  common  law 
against  persons  on  the  ground  of  their  negli- 
gence, the  rule  of  law  is  as  stated  in  Oreenland 
▼.  Chaplin,  5  Excb.  248,  namely,  "that  where 
the  negligence  of  the  party  injured  did  not  in 
any  degree  contribute  to  the  immediate  cause  of 
the  accident,  such  negligence  ou$:ht  not  to  be 
set  up  as  an  answer  to  the  action."  This  state- 
ment is  cited  as  accurate,  except  so  far  as  it  re- 
lates to  the  burden  of  proof  in  Murphy  v. 
Ikane,  101  Mass.  455,  465. 

In  Oreenland  Y,  Chaplin,  Pollock,  C,  B.,  also 
said:  "I  entirely  concur  with  the  rest  of  the 
court  that  a  person  who  is  guilty  of  negligence, 
and  thereby  produces  injury  to  another,  has  no 
right  to  say:  '  Part  of  that  mischief  would  not 
have  arisen  if  you  yourself  hod  not  been  guilty 
of  some  negli^nce.'  .  .  .  But  at  the  same  time 
I  am  desirous  that  it  may  be  understood  that  I 
entertain  considerable  doubt  whether  a  person 
who  is  guOty  of  negligence  is  responsible  for  all 
the  consequences  which  may,  under  any  cir- 
cumstances, arise,  and  in  respect  to  mischief 
which  could  by  no  possibility  have  been  fore- 
seen, and  which  no  reasonable  person  would 
have  anticipated." 

Certainly  if  a  plaintiff,  by  his  own  fault,  ag- 


gravates the  injury  he  has  received,  he  ought 
not  to  recover  for  the  injury  he  has  himself 
caused,  if  it  is  practicable  to  distinguish  it  from 
the  injury  caused  bv  the  fault  of  the  defendant. 
Whether,  if  it  is  impossible  to  apportion  the 
damages,  the  plaintiff  can  recover  at  all  at 
common  law,  need  not  now  be  considered.  See 
Sherman  v.  Fall  Biter  Iran  Work9  Co.  2  Allen, 
524;  HoUy  v.  Boeton  Gae  Light  Co.  8  Gray,  128; 
Eastman  v.  Sanborn,  8  Allen,  594. 

This  is  an  action  against  the  inhabitants  of  a 
town,  under  Pub.  Stat.  chap.  52,  §  18,  which 
provides  that,  "if  a  person  receives  or  suffers 
bodily  injury  .  .  .  through  a  defect  ...  in  or 
upon  a  highway  ...  he  may  recover  .  .  . 
the  amount  of  damage  sustained  thereby."  etc. 

In  actions  under  this  provision  of  the  Statute 
the  injury  must  have  been  received  solely  in 
consequence  of  the  defect  in  the  highway.  If, 
between  the  cause  and  the  effect,  the  negligence 
of  the  plaintiff  intervenes  so  that  the  injury  re- 
ceived is  the  direct  consequence  of  this  negli- 
gence as  well  as  of  the  defect  in  the  way,  and 
if  it  is  impossible  to  determine  what  portion  of 
the  injury  is  caused  by  either,  or  that  any  sub- 
stantial injury  would  have  been  received  but 
for  the  negligence  of  the  plaintiff,  we  think  that 
the  action  cannot  be  maintained.  It  does  not 
appear  from  the  exceptions  that  the  present  is 
not  such  a  case. 

Exceptions  overrtMU 
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!•  If  a  eonsig^ee  of  gpoocU  shipped  by  rail 
obtains  poooooalon  of  them  tbrouiph  the  neirli- 
genoe  of  the  railroad  company,  without  pejing 
the  freight  ohargee,  and  sells  them  to  a  bona  fide 
purchaser  for  value,  the  company  cannot  enforce 
its  lien  for  freight  against  the  goods  in  the  hands 
of  such  purchaser. 

8*  Where  a  carrier  by  whom  cpoocUsdlil 
sure  flhlpped  to  be  delivered  to  the  vendee  upon 
the  payment  of  the  purchase  money  negligently 
delivers  the  goods  before  such  payment,  neither 
the  carrier  nor  the  vendor  can  recover  the  goods 
from  a  bona  fide  purchaser  from  the  vendee. 

(October  li,188BJ 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Superior  Court  of  Hertford  County  in 
favor  of  d^endant  in  an  action  to  recover  pos- 
snsion  of  a  certain  bug^.    Affirmed. 

The  National  Buggy  Company  shipped  bug- 
gies, including  the  one  in  controversy,  over 
plaintiff's  roaa  to  be  delivered  to  W.  /.  Lassi- 
ter,  a  dealer  in  buggies,  at  Harrellsville,  N.  C, 
upon  his  surrendering  the  bill  of  lading  there- 
for. Lassiter  received  said  buggies  from  the 
company's  warehouse  through  the  negligence 
of  its  agent,  without  surrendering  or  offering 
to  surrender  the  bill  of  lading,  or  paying  the 
freight.    He  afterwards  sold  the  buggy  in  ques- 
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tion  to  Barnes,  the  defendant  in  this  actlmi,  for 
value,  and  without  notice  on  his  part  of  any 
claim  to  the  buggy  by  plaintiff,  or  of  the  man- 
ner  and  nature  of  Lassiter's  possession. 

The  company  subsequently  brought  this  ac- 
tion against  Barnes  to  recover  possession  of  the 
buggy.  The  court  Instructed  the  jury  that 
upon  this  evidence,  if  believed,  plaintiff  could 
not  recover.  There  was  a  verdict  and  Judg^ 
ment  for  defendant,  and  plaintiff  appealed. 

Messrs,  Proden  A  Vann  for  appellant 

Messrs.  Winbome  A  Bro**  for  respond- 
ent: 

The  n^Ugenoe  of  the  agent  was  the  n^li- 
gence  of  the  company,  in  permitting  Lassiter 
to  set  possession  of  the  buggy  wiQiout  sur- 
renaering  the  bill  of  lading;  and  between  the 
comp&ny,  whose  negligence  placed  Lassiter  in 
a  position  to  represent  nimself  as  owner  of  the 
buggy,  with  the  right  to  sell,  and  Barnes,  the 
innocent  purchaser  for  full  value,  from  Lassi- 
ter, the  company  must  sustain  the  loss  rather 
than  Barnes. 

Moyce  v.  NeudngUm,  L.  R.  4  Q.  B.  Div.  82; 
Babcoek  v.  Lawson^  Id.  8d4;  Boot  v.  French,  18 
Wend.  670;  Smith,  Cont.  p.  248;  Bishop,  Cont. 
Enl  ed.  g  678;  Wilmington  db  W.  B.  Co.  v. 
Kitehin,  91  N.  C.  89. 

Shepherd*  J.,  delivered  the  opinion  of  the 
court: 

A  sells  goods  to  B,  and  ships  them  by  a  com- 
mon carrier,  to  be  delivered  to  B  upon  the  pay- 
ment of  the  purchase  money.  By  the  negli- 
gence of  the  carrier  B  obtains  possession  of  the 
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goods  without  paving  the  money,  and  sells 
them  to  G,  a  bona  nde  purchaser  for  value,  and 
without  notice.  Can  A  or  his  bailee,  the 
carrier,  recover  the  goods  from  C  ?  This  con- 
struction of  the  case  u^n  appeal  was  conceded 
by  the  appellee,  and  is  the  most  favorable  to 
the  plaintiff  that  can  be  made;  for  we  think  it 
very  clear  that  if  the  plaintiff  was  holding  the 
goods  only  for  the  payment  of  its  freight 
charges,  its  lien  could  not  be  enforced  against 
the  innocent  purchaser.  As  soon  as  the  goods 
were  delivered  to  the  carrier  the  right  of  prop- 
erty passed  to  the  vendee,  but  the  right  of  pos- 
session remained  in  the  vendor  until  the  mice 
was  paid.  Ober  v.  BmiUi,  78  N.  C.  818;  Ben- 
jamin, Sales,  260. 

This  possession  he  lost  by  the  negligence  of 
his  agent,  and  we  are  of  the  opinion  that  he 
should  not  be  permitted  to  recover  against  the 
defendant,  who  bought  of  the  vendee  in  pos- 
session, for  value,  and  without  notice.  Of 
course,  if  the  vendor  could  not  recover,  his 
negligent  ap^ent,  the  plaintiff,  can  have  no 
cause  of  action.  We  think  this  case  falls  with- 
in the  principle  declared  in  Wilmington  <fc  W, 
R,  Co.  V.  Kitchin,  91  N.  C.  89,— **that  wher© 
one  of  two  persons  must  suffer  loss  by  the 
fraud  or  misconduct  of  a  third  person,  he  who 


first  reposes  the  confidence,  or  by  his  negligent 
conduct  made  it  possible  for  the  loss  to  occur, 
must  bear  the  loss.  This  doctrine  is  recognized 
in  StaU  v.  Levois,  78  N.  C.  188;  Van  v.  Rid- 
dick,  89  N.  C.  6;  Slate  v.  Peck,  58  Me.  284,  and 
in  Hem  v.  NichoU,  1  Salk.  289." 

Had  this  been  a  conditional  sale  before  the 
recent  statute,  an  executory  contract  to  sell,  an 
ordinary  bailment,  or  anv  other  transaction 
which  tailed  to  pass  the  title,  the  innocent  pur* 
chaser,  however  much  he  may  have  been  mis- 
led by  the  possession  and  the  apparent  owner- 
ship of  his  vendor,  would  not  be  protected. 
Ballard  v.  Burgett,  Langd.  Caa.  Sales,  730, 
40  N.  Y.  814. 

•The  case  of  Afillhiser  v.  Erdmann,  108  N. 
C.  27,  does  not  x;onflict  with  this  view,  as  it 
was  there  held  that  by  the  terms  of  the  agree- 
ment the  title  was  not  to  pass  until  certain  con- 
ditions were  performed.  Here  the  title  passed, 
and  a  delivery  having  been  made  by  the  negli- 
gence of  the  vendor's  agent,  the  plainest  prin- 
ciples of  justice  forbid  a  recovery.  As  to  the 
innocent  purchaser  the  right  of  property  and 
the  right  of  possession  are  united,  and  his  .title 
is  therefore  complete. 
Ho  error. 
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BLOOD  BALM  CO.,  Plff.  in  Err,, 
James  M.  COOPER. 

The  proprietor   of  a  patent  medicine 

who  puts  upon  the  bottle  oontalDing  It  a  prescrip- 
tion stating  that  it  is  to  be  taken  In  oertain  quan- 
tities, and  sells  It  to  a  druggist  for  re-sale  to  any 
who  may  wish  it,  is  liable  for  any  injury  sustained 
on  account  of  Its  poisonous  effect  by  one  who 
bought  it  of  the  druggist  and  used  it  according 
to  the  prescription. 

(October  14. 1880.) 

ERROR  to  the  City  Court  of  Atlanta  (Van 
Eppe,  J,)  to  review  a  judgment  for  plain- 
tiff in  an  action  for  injuries  sustained  in  taking 
a  patent  medicine  prepared  by  defendant.  Af- 
firmed. 

In  this  case  the  plaintiff  Cooper  sued  for 
damages  sustained  by  him  from  taking  a  patent 
medidne  called  "B.  B.  B." 

The  gravamen  of  his  case  was  that  the  med- 
icine, manufactured  by  the  defendant,  and 
put  on  the  market,  and  which  he  bought  and 
took  according  to  printed  directions,  contained 
an  excessive  amount  of  the  drug  Iodide  of  Pot- 
ash, beyond  what  was  safe  to  be  taken  except 
under  the  advice  of  a  physician. 

Messrs.  Hillyer  &  Bro.,  for  plaintiff  in 
error: 

Defendant  moved  for  a  nonsuit  on  the  ground 
that  the  identity  of  the  article  was  not  estab- 
lished, and  contended  throughout  the  trial  that 
this  was  a  necessary  postulate  to  a  recovery  by 
the  plaintiff,  and  was  not  met  in  the  evidence. 
The  motion  for  nonsuit  was  overruled ;  the 
5  L.  R.  A. 


charge  of  the  court  not  only  ignores  this  de- 
fense, but  assumes  that  the  identity  of  the 
medicine  is  established.  Here  is  manifest  er- 
ror. 

Central  R  Co.  v.  Harris,  76  Ga.  601;  WhiU 
V.  Dinkins,  19  Ga.  285;  Skipper  v.  Johnson,  21 
Ga.  310;  Camp  v.  Montgomery,  75  Ga.  795; 
Van  Arsdale  v.  Joiner,  44  Ga.  178;  Macon  Co. 
V.  Chapman,  74  (Ja.  107;  Lawson  v.  Coates,  56 
Ga.  879;  Raines  v.  StaU,  33  Ga.  571. 

In  case  of  negligence  under  a  contract,  the 
promisor  or  vendor  "owes  no  duty  to  a  stranger 
and  is  not  liable  to  a  stranger  who  was  injured 
in  consequence  of  such  negligence.*' 

Wliittaker's  Smith,  Neg.  p.  10. 

If  the  article  were  a  poison,  as,  for  instance, 
"belladonna,"  falsely  labeled  {Thomas  v.  Win- 
Chester,  6  N.Y.  897-410);  or  laudanum  sold  for 
tincture  of  rhubarb,  (Norton  v.  Sewall,  106 
Mass.  148);  or  the  sale  of  oil  of  bitter  almonds 
(prussic  acid)  {Davis  v.  Chia/mieri,  45  Ohio  St, 
470, 18  West.  Rep.438),— the  rule  might  be  dif- 
ferent on  the  ground  of  the  fpreat  danger  and 
consequent  duty  to  the  pubkc.  So  of  a  dan- 
gerous gas  (Parry  v.  Smith,  48  L.  J.  N.  S.  C. 
P.  781,  L.  R.  4  C.  P.  Div.  387);  or  naphtha 
(Wellington  v.  Downer  Kerosene  Oil  Ck>,  104 
Mass.  64);  or  gunpowder  sold  to  a  child  eight 
years  old  (Carter  v.  Towne,  98  Mass.  567);  or  a 
gun  sold  for  a  special  purpose  known  to  the 
seller.    Levy  v.  Langridge,  4  Mees.  &  W.  887. 

In  Longmeid  v.  HoUiday,  6  Exch.  761,  re- 
covery for  injury  to  a  thiid  person  by  a  war- 
rantea  lamp  badly  constructed  was  denied  t)e- 
cause  there  was  no  fraud  and  no  privity  of  con- 
tract with  the  plaintiff,  and  lamps  are  things 
not  essentially  dangerous. 

In  Davidson  v.  ^Nichols,  11  AUen,  514,  de* 
fendant  was  held  not  liable  for  negligent  sell- 
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ins  of  sulpblde  of  antimony,  instead  of  black 
oxide  of  maneanese,  wiiere  the  drug  antimony 
was  afterwaras  used  by  a  sub-purchaser  in  a 
combination  from  which  a  dangerous  explo- 
sion resulted,  because  the  antimony  was  not 
hurtful  of  itself,  and  defendant  had  not  con- 
templated such  a  result. 

In  George  v.  Skiv%n{jton,  L.  R.  6  Exch.  1,  a 
case  of  injury  by  a  hair  wash,  recovery  by  the 
wife  who  used  it  was,  on  demurrer,  held  allow- 
able; but  it  was  put  on  the  express  ground  that 
the  wash  was  purchased  for  and  to  be  used  by 
the  wife. 

Where  the  purchaser  pays  only  for  the  med- 
icine and  judges  for  himself,  injury  resulting 
is  merely  **a  misfortune." 

Ray  V.  Burbank,  61  Ga.  506. 

The  rule  is  different  in  case  of  poi8ons,on  the 
ground  of  public  policy  and  legal  duty. 

In  Burke  v.  Be  Castro  db  D.  Sugar  Rrf,  (Jo, 
11  Hun,  354-857,  and  Barrett  v.  Singer  Mfg, 
Co.  1  Sweeny,  548,  Thomas  y.  Winchester  is 
distinguished  on  the  ground  that  in  the  latter 
the  act  complained  of  was  essentially  danger- 
ous to  human  life.  The  subject  is  further  dis- 
cussed, and  these  views  well  sustained,  in  1 
Thompson,  Neg.  282,  9  et  seq.;  Whittaker's 
Smith,  Neg.  9  et  seq,;  Sutherland,  pam.  28-78, 
and  Benjamin,  Sales.  §  481  et  seq. 

The  law  of  Georgia  clearly  defines  and  enu- 
merates what  medicines  are  deemed  poisons; 
and  iodide  of  potash  is  not  among  them. 

Code,  4557  (a),  4557  ib),  4557  {e). 

In  England  the  rule  is  much  stronger  for  the 
plaintiff  m  error. 

Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  506; 
Whittaker's  Smith,  Neg.  12,  note;  Wmterbot- 
tom  v.,  Wright,  10  Mees.  &  W.  109;  Benjamin, 
Sales,  supra;  Beaven  v.  Pender,  L.  R.  9  Q.  B. 
Div.  802. 

The  extreme  rule,  even  in  re^rd  to  persons, 
as  held  in  Kentucky  (Fleet  v.  Mollenkemp.lS  B. 
Hon.  219),  does  not  generally  prevail. 

Shearm.  &  Redf.  Neg.  2d  ed.  §  592. 

And  George  v.  Skirington  (the  hair  dye  case 
above)  is  doubted  and  virtually  overruled,  on 
the  point  of  privity  and  duty  to  the  plaintiff, 
in  Heaven  v.  Pender,  supra.  The  case  {George 
V.  Skivington)  has  met  with  disapproval  and  is 
very  doubtful  law. 

Lven  Thomas  v.  Winchester  is  ^doubted  by 
Brett,  J/.  R,,  in  Heaven  v.  Pender,*L.  R.  11  Q. 
B.  Div.  506;  Whittaker's  Smith,  Neg.  12-16, 
note. 

See  also  Benjamin,  Sales,  §  645  and  notes,  ed. 
of  1884. 

Messrs,  Hall  ^  Hammond,  for  defend- 
ant in  error: 

The  main  authority  relied  on  for  plaintiff 
(defendant  in  error)  was  Tfiomas  v.  WincJiester, 
6  N.  Y.  897,  57  Am.  Dec.  455,  461,  note,  cited 
in  1  Thomp.  Neg.  224. 

Blaadfordy  J.,  delivered  the  opinion  of  the 
court: 

1.  The  main  question  in  this  case  arises  upon 
the  refusal  of  the  court  below  to  award  a  nonsuit, 
and  the  solution  of  this  question  depends  upon 
whether,  where  one  prepares  what  is  known 
as  a  proprietary  or  patent  medicine,  and  puts  it 
upon  the  market,  and  recommends  it  to  the 
world  as  useful  for  the  cure  of  certain  diseases, 
the  bottle  containing  it  having  therewith  a  pre- 
6L.R.A. 


scription  made  by  the  proprietor  of  the  medi- 
cine, in  which  he  states  that  it  is  to  be  taken  in 
certain  quantities,  and  such  medicine,  accom- 
panied with  this  prescription,  is  sold  by  the 
proprietor  to  a  druggist  for  the  purpose  of  be- 
mg  resold  to  persons  who  might  wish  to  use  it, 
and  the  druggist  sells  the  same  to  a  person, 
who  uses  it  in  the  quantity  thus  prescribed;  and 
it  being  shown  that  the  same  contains  a  certain 
article  Known  as  the  iodide  of  potash  in  such 
quantity  as  proves  harmful  to  the  person  thus 
using — is  the  proprietor  liable?  The  plaintiff 
in  error  insists  that  there  is  no  liability  on  the 
part  of  the  proprietor,  (1)  because  it  was  not 
sold  by  the  proprietor  to  the  person  injured, 
but  by  a  druggist,  who  had  purchased  the  same 
from  the  proprietor  (and  several  cases  are  cited 
to  sustain  this  position);  (2)  because  the  dru^ 
thus  sold  was  not  imminently  hurtful  or  poi- 
sonous. 

We  are  not  aware  of  any  decision  of  this 
court  upon  this  question.  Indeed,  there  is 
none;  and  we  have  searched  carefully,  not  only 
the  authorities  cited  by  counsel  in  this  case,  but 
others,  and  we  find  no  question  like  the  one 
which  arises  in  this  record  determined  by  any 
court. 

In  the  case  of  Thomas  v.  Winchester,  6  N. 
Y.  897,  57  Am.  Dec.  455.  1  Thomp.  Neg.  224. 
referred  to  by  counsel  in  thid  case,  the  ques- 
tion decided  was  that  a  dealer  in  drugs  and  medi- 
cines, who  carelessly  labels  a  deadly  poison  as 
a  harmless  medicine,  and  sends  it  so  labeled 
into  market,  is  liable  to  all  persons  who,  with- 
out fault  on  their  part,  are  injured  hy  using  it 
as  such  medicine  in  consequence  of  the  false 
label.  This  comes  nearer  the  present  case  than 
any  we  have  been  able  to  find,  and  it  is  relied 
upon  by  both  parties  as  an  authority;  and  in 
the  notes  thereto  by  Mr.  Freeman,  in  the  Am- 
erican Decisions,  the  cases  relied  upon  by  coun- 
sel in  this  case  are  embraced  and  referred  to» 
and  to  some  extent  considered. 

It  is  not  denied  by  counsel  in  this  case  that 
the  doctrine  cited  {Thomas  v.  Winchester)  is 
sound  and  correct  law;  but  the  present  case 
differs  from  that  case,  and  mainly  in  this:  There 
the  drug  sold  was  a  deadly  poison,  and  the 
wrong  consisted  in  putting  a  label  upon  the 
same  which  indicated  that  it  was  a  harmless 
medicine ;  whereas  in  this  case  the  medicine 
sold  was  not  a  deadly  poison,  and  no  label  was 
put  upon  it  which  was  calculated  to  deceive' 
anvone  in  this  respect.  But  accompanyine^ 
this  medicine  was  a  prescription  of  the  propri- 
etor, stating  the  quantity  to  be  taken;  and  the 
evidence  tended  to  show  that  the  quantity  thus 
prescribed  contained  iodide  of  potash  to  such 
an  extent  as,  when  taken  by  the  plmntiff,  pro- 
duced the  injury  and  dama^  complained  of. 
The  liabilitv  of  the  plaintiff  in  error  to  the  per- 
son injured  arises,  not  by  contract,  but  for  a 
wrong* committed  by  the  proprietor  in  the  pre- 
scription and  direction  as  to  the  dose  that  should 
be  taken.  We  can  see  no  difference  whether 
the  medicine  was  directly  sold  to  the  defendant 
in  error  by  the  proprietor  or  by  an  intermedi- 
ate party  to  whom  the  proprietor  had  sold  it  in 
the  first  instance  for  the  purpose  of  being  sold 
again.  It  was  put  upon  the  market  by  the 
proprietor,  not  alone  for  the  use  of  druggists  to 
whom  they  might  sell  it,  but  to  be  used  by  the 
public  in  general,  who  might  need  the  same  for 
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the  cure  of  certain  diseases, for  which  the  propri- 
etor set  forth  in  his  label  the  same  was  adapted. 
This  was  the  same  thing  as  if  the  proprietor 
himself  had  sold  this  medicine  to  the  defend- 
ant in  error,  with  his  instructions  and  direo- 
tions  as  to  how  the  same  should  be  taken. 

In  all  the  cases  cited  by  the  plaintiff  in  error 
there  is  no  case  in  which  the  proprietor  pre- 
scribed the  doses  and  quantities  to  be  taken  of 
the  medicine  sold  by  him.  If  this  medicine 
contained  the  iodide  of  potassium  in  sufficient 
quantity  to  produce  the  injurious  consequences 
oomplamed  of  to  the  defendant  in  error,  and  if 
the  same  was  administered  \o  him  either  by 
himself  or  any  other  person,  as  prescribed  in 
the  label  accompanying  the  medicme,  he  could, 
in  our  judgment,  recover  for  any  injury  he 
may  have  sustained  on^^ccount  oi  the  poison- 
oua  effect  thereof.  yOt  was  a  wrong  on  the  part 
the  proprietor  to  extend  to  the  public  gen- 
ferally  an  invitation  to  take  the  medicine  in 
quantities  sufficient  to  injure  and  damage  per- 
sons who  might  take  it.  A  medicine  which  is 
known  to  the  public  as  being  dangerous  and 
poisonous  if  taken  in  large  quantities  may  be 
sold  by  the  proprietor  to  druggists  and  others, 
and  if  any  person,  without  more,  should  pur- 
chase and  take  the  same  so  as  to  cause  injury 
to  himself,  the  proprietor  would  not  be  liable. 
But  if  the  contents  of  a  medicine  are  concealed 
from  the  public  generally,  and  the  medicine  is 

grepared  by  one  who  knows  its  contents,  and 
e  sells  the  same,  recommending  it  for  certain 
diseases,  and  prescribing  the  mode  in  which  it 
shall  be  taken,  and  injury  is  thereby  sustained 
p  by  the  person  taking  the  same,  the  proprietor 
V  would  be  liable  for  the  damage  thus  sustained. 
These  proprietary  or  patent  medicines  are  se- 
cret, or  intended  oy  the  proprietors  to  be  secret, 
as  to  their  contents.  They  exx)ect  to  derive  a 
proflt  from  such  secrecy.  They  are  therefore 
liable  for  all  injuries  sustained  by  anyone  who 
takes  their  medicine  in  such  quantities  as  may 
be  prescribed  by  them.  There  is  no  way  for  a 
person  who  uses  the  medicine  to  ascertain  what 
Its  contents  are,  ordinarily,  and  in  this  case  the 
contents  were  only  ascertained  after  an  analysis 
made  by  a  chemist,  which  would  be  very  in- 
convenient and  expensive  to  the  public;  nor 
would  it  be  the  duty  of  a  person  using  the 
medicine  to  as^tain  what  poisonous  drugs  it 
,  may  contain. /He  has  a  right  to  rely  upon  the 
statement  an4  recommendation  of  the  proprie- 
tor, printed  and  published  to  the  world;  and 
if,  thus  relying,  he  takes  the  medicine,  and  is 
injured  on  'account  of  some  concealed  drug  of 
which  he  is  unaware,  the  proprietor  is  not  free 


from  fault,  and  is  liable  for  the  injury  thereby    J 

sustained.  ^ 

It  appiears  from  the  analysis  made  by  the 
chemist  in  this  case  that  this  medicine  con- 
tained twenty-five  CTains  of  the  iodide  of  potash 
to  two  tablespoontuls  of  the  medicine.  The 
testimony  of  the  plaintiff,  by  witnesses  learned 
in  the  profession  of  medicine,  was  that  iodide 
of  potash  in  this  quantity  would  produce  the 
effects  upon  a  person  using  it  shown  by  the 
condition  of  the  defendant  in  error.  The  pre- 
scription accompanying  the  bottle  directed  the 
taking  of  one  to  two  tamespoonf  uls  of  the  medi- 
cine, and  this  was  done  by  the  defendant  in 
error,  and  he  was  thereby  greatly  injured  and 
damaged.    This  is  not  like  the  case  of  a  dan- 

ferous  machine,  or  a  ffun,  sold  to  a  person,  and 
y  him  given  or  sola  to  another,  as  in  some 
of  the  cases  referred  to.  Mr.  fWman,  in  his 
notes  to  the  case  above  referred  to  {TAonuu  ▼. 
Winchester),  alludes  to  all  those  cases;  and  Mr. 
Thompson,  in  bis  work  on  Negligence,  refers  to 
the  samecases,  and  they  are  there  fully  discussed. 

2.  The  plaintiff  in  error  further  insists  that  a 
nonsuit  should  have  been  awarded  in  this  case 
because  the  evidence  does  not  show  that  the 
medicine  was  prepared  by  the  defendant.  There 
was  evidence  in  the  record  calculated  to  show 
that  it  was  so  prepared  by  the  defendant  (the 
plaintiff  in  error  here)  or  its  agents,  and  also 
that  the  iodide  of  potash  was  put  therein  by 
the  defendant  or  its  servants  or  agents. 
There  was  sufficient  evidence  as  to  this  fact  to 
send  the  case  to  the  jury  for  them  to  find  what 
was  the  truth.  '  So  we  think  upon  the  whole, 
the  law  being  as  we  have  stated  it  to  \fe,  that 
there  was  no  error  on  the  part  of  the  court  in 
refusing  to  grant  the  nonsuit.  , 

8.  There  are  many  other  grounds  of  error 
alleged  in  the  motion  for  a  new  trial,  as  to  cer- 
tain charges  of  the  court  and  refusals  to  charge; 
but  looking  to  the  charge  of  the  court  as  sent 
up  and  m^e  a  part  of  the  record,  we  think  it 
was  a  full  and  fair  charge  upon  every  aspect 
of  the  case,  stating  the  law  as  we  understand 
it;  and,  as  we  have  frequently  determined, 
where  such  is  the  case,  the  court  need  not 
charge  further,  even  though  requested  so  to  do 
by  either  party  to  the  case. 

4.  There  are  also  some  assignments  of  error 
as  to  the  admission  and  rejection  of  testimony, 
but  we  haVe  looked  into  them,  and  are  satis- 
fled  there  was  no  error  committed  by  the  court 
in  ruling  as  he  did.  Under  the  view  we  take 
of  the  case,  it  is  unnecessary  to  notice  further 
and  in  detail  the  assignments  of  error. 

Judgment  affirmed. 
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James  CARSONS 
v. 

Herman  URT  et  cU. 

(89  Eed.  Bep.  777.) 

A  maniifiMtiirer  who  has  the  ri^ht  to  use 

Note.— For  trademark*  ereneraUy,  see  Rumford 
Chemical  Works  v.  Huth,  1 L.  B.  A.  i4«  note^  85  Fed. 
Rep.  SSa ;  Cigar-Makers  Prot.  Union  v.  Conhaim,  8 
L.  R.  A.  125,  note,  40  Minn.  248;  U.  8.  v.  Kooh  (Mo.) 
6  L.  B.  A.  ISOL 
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upon  his  goods  a  label  adopted  by  a  labor  union 
for  the  purpose  of  showing  that  goods  bearing  it 
have  been  made  by  flrst-class  workmen  In  dean, 
healthy  shops,  eto.,  by  which  use  the  value  of  his 
goods  is  enhanced  and  the  demand  therefor  in- 
creased, may  maintain  a  bill  to  enjoin  the  mak- 
ing of  counterfeits  of  such  labels,  and  their  sale 
to  persons  unauthorized  to  use  genuine  ones,  for 
the  alleged  purpose  of  defrauding  complainant 
and  the  public,  where  he  shows  that  such  action 
injures  his  business  and  therefore  that  he  has 
sustained  special  pecuniary  damage. 
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(September  2, 1889.) 

EILL  in  equity  to  restrain  defendants  from 
making  and  vending  certain  labels.    On 
demurrer  to  bill.     Overruled. 

Statement  by  Thayer,  J.: 
'  The  case  made  by  the  bill,  and  admitted  by 
the  demurrer,  may  be  summarized  as  follows: 
The  ''  Cigar-Makers'  International  Union  of 
America"  is  a  voluntary,  unincorporated  asso- 
ciation of  practical  cigar-makers,  having  many 
members,  and  was  formed  to  promote  the  men- 
tal, moral  and  phvsical  welfare  of  its  members, 
to  assist  them  in  obtaining  remunerative  wages, 
to  extend  pecimiary  aid  to  members  and  their 
families  in  case  of  sickness  or  death,  and  gen- 
erally to  maintain  a  high  standard  of  workman- 
ship. In  September,  1880,  at  a  convention 
held  bv  members  of  the  miion,  a  label  was 
adopted  to  be  placed  on  cigar  boxes,  for  the 

Eurpose  of  designating  cigars  made  by  mem- 
ers  of  the  union.  The  label  is  nothing  more 
than  a  oertiticate  printed  on  blue  paper,  and 
purporting  to  have  been  issued  by  authority  of 
the  union,  to  the  effect  that  the  ci^rars  con- 
tained in  the  box  to  which  it  is  affixed  have 
been  made  by  first-class  workmen,  members  of 
the  union,  and  not  by  "inferior  rat-sbop,  cooly, 
prison  or  tenement-bouse  workman^ip." 

All  members  of  the  "Cigar-Makers' Interna- 
tional Union  of  America"  (and  the  membership 
is  said  to  exceed  25,000)  are  allowed  to  affix 
the  label  to  cigars  made  and  sold  by  them- 
flelves,  provided  they  do  not  employ  others 
to  mi^e  cigars.  It  is  also  the  practice  of  the 
union  to  furnish  the  label  gratuitously  to  all 
cigar  manufacturers  throughout  the  United 
States,  who  employ  exclusively  members  of 
the  union  at  an  agreed  sch^ule  of  wages. 
Complainant  in  this  case  is  a  member  of  the 
union,  and  for  two  years  past  has  been  making 
and  selling  cigars  of  his  own  manufacture  in 
the  City  of  New  York,  and  in  the  course  of  his 
business  has  used  (as  he  is  entitled  to)  the  union 
label  aforesaid,  and  built  up  a  profitable  trade. 
The  wages  received  by  members  of  the  union 
are  about  $8  higher  per  thousand  cigars  than 
the  wages  received  by  other  cigar- makers;  and 
cigars  bearing  the  union  label  are  worth  in  the 
market  $3  ^r  thousand  more  than  they  would 
be  worth  without  it,  because  in  public  estima- 
tion the  label  is  a  guaranty  that  the  cigars  bear- 
ing it  have  been  made  by  competent  workmen, 
in  clean  and  healthy  shops.  By  the  use  of  the 
genuine  label  in  question  on  cigars  of  his  own 
manufacture  the  complainant  has  made  great 
profits,  and  the  public  has  also  been  protected 
from  purchasing  inferior  cigars. 

Since  the  adoption  of  the  union  label,  and 
since  complainant  be^n  to  use  the  same,  the 
defendants  have  conspired  to  cheat  and  defraud 
complainant  and  other  members  of  the  union, 
as  well  as  the  public,  by  making  and  selling 
and  offering  for  sale  counterfeit  labels  for  ci- 
gar boxes.  The  label  made  and  sold  by  de- 
fendants is  a  foe  HmiU  of  the  union  label,  and 
cannot  fail  to  deceive.  In  furtherance  of  the 
scheme  to  defraud,  defendants  have  adopted  a 
fictitious  name  under  which  they  manufacture 
and  sell  the  counterfeit  label  in  question,  and 
they  also  have  their  correspondence  concerning 
the  same  sent  to  a  false  address  in  the  City  of  I 
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St  Louis,  whence  it  1b  forwarded  to  defend- 
ants' real  place  of  business.  By  making  and 
selling  such  spurious  and  counterfeit  labels  to 
cigar  manufacturers  throughout  the  country, 
the  public  is  deoeived,  and  a  great  pecuniary 
loss  is  occasioned,  which  is  borne  by  the  com- 

f)lainant  and  other  members  of  the  imion  who, 
ike  him,  manufacture  and  sell  cigars,  and 
make  use  of  the  genuine  union  la&l  in  the 
course  of  their  business  to  enhance  the  value  of 
their  product  and  increase  the  demand  there- 
for. 
Such,  in  brief,  is  the  case  made  by  the  bill. 

Mr.  Chester  H.  Knun,  for  defendants,  in 
support  of  the  demurrer. 

Mesira,  Hoaeh»  Overall  &  Jiidson, 
and  Brilaeiiy  Steele  &  Knauth*  for  com 

plainant,  contra: 

A  plaintiff  who  sustains  individual  injury 
has  a  standing  in  a  court  of  equity  to  apply  for 
an  injunction. 

Newman  v.  Alvord,  61  N.  T.  189. 

It  is  generally  sufBcient  in  cases  of  labels, 
etc.,  if  the  plaintiff  has  aright,  and  the  defend- 
ant has  not  the  right,  to  use  it 

Braham  v.  Beaehim,  L.  R.  7  Ch.  Div.  848; 
Lee  V.  Haley,  L.  R.  6  Ch.  155;  Hier  v.  Abra- 
hams, 82  N.  Y.  519;  Lea  v.  Wolf,  16  Abb.  Pr. 
N.  S.  1;  BlaekweU  v.  Armietead,  5  Am.  L.  T. 
85;  BlaektoeU  v.  Dtbrell,  14  Pat  Off.  Gaz.  688; 
Kinney  v.  Baech,  16  Am.  L.  Reg.  N.  S.  596. 

The  objection  that  the  work  of  the  union 
was  not  performed  under  a  single  employment, 
but  under  many  different  employers,  in  as 
many  widely  separated  shops,  would  rather  go 
to  the  value  of  the  mark  in  its  application  to 
the  cigars,  than  to  the  right  to  its  protection  aa 
such. 

People  V.  Fisher,  60  Hun,  653;  Pratfs  App. 
10  Cent.  Rep.  596, 117  Pa.  401. 

Defendants  are  responsible  for  infringement 
where  their  acts  tend,  and  are  obviously  de- 
signed, to  produce  such  infringement,  even  if 
conciurin^  acts  of  either  parties  are  required  to 
make  infnngement  coinplete. 

Traxers  v.  Beyer,  26  Fed.  Rep.  450;  WaXlaee 
V.  Holmes,  9  Blatchf .  65;  De  Kuyper  v.  Witte- 
man,  28  Fed.  Rep.  871;  Harper  y.  ShoppeU,  28 
Fed.  Rep.  618;  Moxie  Nerve  Food  Co.  v.  Beaeh. 
88  Fed.  Rep.  248;  Schneider  v.  Mo.  Glass  (h.  86 
Fed.  Rep.  582. 

For  cases  in'which  courts  have  sustained  the 
right  of  the  union  or  its  members  to  protec- 
tion against  counterfeiting  of  this  label,  see — 

People  V.  Fisher,  50  Hun,  652 ;  Strasser  v. 
Moonelis,  11  Cent.  Rep.  461, 108  N.  Y.  611. 

Thayer,  J.,  deliyered  the  following  opin- 
ion: 

On  the  facts  stated  I  think  that  complainant 
is  entitled  to  equitable  relief.  It  is  no  doubt 
true  that  the  union  label  does  not  answer  to  the 
definition  ordinarily  given  of  a  technical  trade- 
mark, because  it  does  not  indicate  with  any 
degree  of  certainty  by  what  particular  person 
or  firm  the  cigars  to  which  it  may  be  affixed 
were  manufactured,  or  serve  to  distinguish  the 
goods  of  one  cigar  manufacturer  from  the 
goods  of  another  manufacturer,  and  because 
the  complainant  appears  to  have  no  vendible 
interest  in  the  label,  but  merely  a  right  to  use 
it  on  cigars  of  his  own  make,  so  long,  and  only 
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so  long,  as  he  remaiDs  a  member  of  the  union. 
In  eacn  of  these  respects  the  label  lacks  the 
characteristics  of  a  valid  trademark.  The 
court  cannot  interfere  in  this  instance,  as  in 
ordinary  trademark  cases,  on  the  ground  that 
one  person  is  intentionaUy  or  unintentionally 
appropriating  a  mark,  symbol,  design  or  word 
which  has  &come  the  exclusive  property  of 
another  when  used  by  him  to  distingaish  goods 
of  a  certain  class.  In  short,  this  is  not  a  trade- 
mark case.  As  I  view  it,  it  is  a  bill  filed  to  re- 
strain the  defendants  from  perpetrating  a  fraud 
which  injures  the  complainant's  business,  and 
occasions  him  a  pecuniary  loss.  Even  where 
no  trademark  was  infringed  or  involved,  courts 
of  equity  have  granted  injunctions  o^  more 
than  one  occasion  against  the  use  upon  goods 
of  certain  marks,  lfu>els,  wrappers,  etc.,  when 
the  evident  design  of  such  use  was  to  deceive 
the  public  by  concealing  the  true  origin  of  the 

goods,  and  making  it  appear  that  they  were 
le  product  of  some  other  manufacturer  of  es- 
tablished reputation,  thereby  depriving  the  lat- 
ter of  a  portion  of  the  patronage  that  would 
otherwise  come  to  him,  or  injuring  the  reputa- 
tion of  his  goods.  Crcfi  v.  Bay^  7  Bcav.  84; 
McLean  v.  Fleming,  96  U .  S.  246ja4  L.  ed.  828] ; 
Wotherspoon  v.  Currie,  L.  R.  5  II.  L.  608;  Seixo 
v.  Provezende,  L,  R.  1  Ch.  195;  IViomaonv,  Win- 
cheater,  19  |*ick.  214;  Perry  v.  Truefitt,  6  Beav. 
66;  Newman  v.  Alvord,  51  N.  Y.  Iw;  Avery  v. 
Meikle,  81  Ky.78;  Burton  v.  Stratton,  12  Fed. 
Rep.  696;  Brown  Chemical  Go,  v.  Myer,  31  Fed. 
Rep.  453:  Browne,  Trademarks,  §§  43,  44. 

JTo  valid  reason  can  be  assigned  why  the 
principle  which  underlies  these  decisions  does 
not  entitle  the  complainant  to  relief.  The  right 
of  the  court  to  grant  relief  in  the  cases  cited 
was  predicated  on  the  ground  that  the  conduct 
of  the  parties  proceeded  ag&inst,  in  intention- 
ally marking,  labeling,  wrapping  or  advertis- 
ing their  wares  so  that  they  would  be  mistaken 
for  the  goods  of  some  other  manufacturer,  was 
fraudulent.  That,  and  the  fact  that  the  fraud 
complained  of  had  a  natural  teudency  to  injure 
the  business  of  the  person  whose  marks,  labels, 
etc.,  had  been  simulated,  by  lessening  his  sales 
or  injuring  the  reputation  of  his  goods,  was 
held  sufficient  to  give  the  person  wbo  had  thus 
spstaiued  or  was  nable  to  sustain  special  dam- 
age a  right  to  equitable  relief.  In  the  case  at 
bar  complainant  shows  that  he  has  a  clear  right 
to  use  the  union  lat)el,  and  that  the  right  to  use 
it  is  a  valuable  privilege,  inasmuch  as  it  en- 
hances the  value  of  the  cigars  which  he  manu- 
factures and  sells,  and  increases  the  demand 
therefor. 

It  does  not  appear  from  the  averments  of  the 
bill  that  the  action  of  the  Cigar-Makers'  Union, 
in  adopting  a  label  to  distinguish  cigars  made 
by  its  members,  was  or  is  in  any  respect  un- 
lawful, or  opposed  to  public  policy.  On  the 
other  band,  the  action  of  the  defendants  is  con- 
fessedly fraudulent.  The  demurrer  admits 
that  th^  are  engaged  in  making  and  selling 
counterfeit  labels  purporting  to  have  been  is- 
sued by  the  "Cigar-Makers'  International 
Union  of  America.^  The  bill  avers  that  the 
sale  of  such  counterfeit  labels  injures  the  com- 
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p]ainant*s  trade  and  business,  and  such  would 
seem  to  be  the  necessary  and  immediate  result 
of  such  fraudulent  acts.  In  other  words,  com- 
plainant shows  that  he  has  sustained  such  spe- 
biai  pecuniary  damage  as  gives  him  the  right 
to  complain  of  the  fraud.  It  is  true  that  the 
bill  does  not  show  that  the  defendants  have 
affixed  any  of  the  spurious  labels  to  cigars  of 
their  own  manufacture,  or  that  they  have  sold 
any  cigars  bearing  the  counterfeit  certificates 
or  labels.  But  this  is  not  important.  From 
the  fact  that  they  have  made  and  sold  spurious 
labels  and  advertised  them  for  sale  the  court 
must  presume  that  defendants  intend  that  they 
shall  be  used  on  cigar  boxes  by  the  persons 
who  buy  them,  and  that  they  manufacture  and 
sell  them  for  that  purpose.  The  conduct  of 
the  defendants  is  equally  as  culpable  as  that  of 
the  manufacturers  of  cigars  who  buy  and  use 
the  spurious  labels,  and  the  loss  which  com- 
plainant sustains  by  the  use  of  the  same  on  ci- 
gar boxes  is  as  directly  attributable  to  the  per- 
sons who  make  and  sell  the  counterfeit  labels, 
as  to  the  dealers  in  cigars  who  buy  and  use  tbeoL 

In  conclusion  I  will  add  that  my  attention 
was  called,  on  the  hearing  of  the  demurrer,  to 
a  recent  decision  of  the  Supreme  Court  of  Min- 
nesota affecting  the  union  label  in  the  case  of 
Cigar-Makers  l*rotective  Union  v.  ConAmm,  40 
Minn.  243;  also  to  a  decision  of  the  Court  of 
Chancery  of  New  Jersey  in  the  case  of  Sdinei- 
der  V.  Williams,  44  N.  JL  Eq.  891, 18 Cent.  Rep. 
265. 

In  both  of  those  cases  the  bill  seems  to  have 
been  framed  upon  the  theory  that  the  union 
label  was  a  technical  trademark,  and  tfiat  as 
such  it  was  the  property  of  the  members  of  the 
union  in  the  aggregate,  and  that  any  one  or 
more  members  of  the  union,  whether  they  were 
or  were  not  engaged  on  their  own  account  in 
the  manufacture  and  sale  of  ci^s  and  in  the 
use  of  the  label,  might  maintain  a  suit  to  re- 
strain an  unauthorized  party  from  using  the 
label.  The  decision  in  each  case  was  adverse 
to  such  contention.  The  bills  appear  to  have 
been  filed  by  persons  and  by  an  association  who 
were  not  engaged  in  the  manufacture  and  sale 
of  cigars  on  their  own  account  Hence  they 
were  not  injuriously  affected  by  the  fraudulent 
acts  complained  of,  or,  if  they  were  liable  to 
suffer  a  pecuniary  loss  to  any  extent  or  at  any 
time  in  consequence  of  such  acts,  the  loss  to  be 
apprehended  was  indirect  and  speculative.  It 
may  well  be  conceded  that  the  plaintiffs  in 
those  cases  had  no  such  property  rights  involved 
as  would  enable  them  to  maintam  an  action, 
even  on  the  theory  on  which  this  decision  pro- 
ceeds. 

The  case  at  bar  differs  from  those  cases, 
however,  in  the  respect  before  mentioned,  that 
complainant  is  himself  a  manufacturer  of  ci- 
gars, and,  according  to  the  averments  of  the 
bill,  has  built  up  a  profitable  trade  by  the  use 
of  the  union  label,  which  trade  has  been  dam- 
aged, and  is  liable  to  be  further  damaged,  by 
the  fraudulent  acts  of  the  defendants. 

I  think  that  he  is  entitled  to  relief  on  the 
facts  stated  in  the  amended  bill,  and  according* 
ly  overrule  the  detnurrer. 
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Hugh  TIGHE,  Bespt, 
James  MORRISON,  Appt. 

1  •  An  ingreoment  by  one  person  to  Indemnify 
another  aerainst  loes  If  he  will,  as  surety,  sign  the 
administration  bond  of  the  promisor  and  a  third 
person,  is  not  within  the  Statute  of  Frauds  as  to 
liabilities  subsequently  placed  upon  the  surety 
by  the  default  of  the  administrator  who  did  not 
request  such  signature. 

8*  In  an  action  by  snch  surety  against  the 
promisor  to  recover  money  which  tne  surety  was 
compelled  to  pay  by  reason  of  the  default  of  the 
other  administrator,  evidence  is  admiasible,  on 
behalf  of  defendant,  that  such  other  administra- 
tor took  money  belonging  to  the  estate  and  con- 
verled  it  to  his  own  use  with  the  knowledge  and 
appro  vsl  of  plaintifT. 

(October  8, 18»9.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  affirming  a  Judgment  of  the 
Livingston  Circuit  in  favor  of  plaintiff,  and  an 
order  denying  a  new  trials  in  an  action  by  a 


surety  on  an  administration  bond  to  recover 
from  his  principal  the  amount  which  he  bad 
been  compelled  to  pay  by  reason  of  his  surety- 
ship.   Affirmed  upon  condition. 

Statement  by  Vann,  J.; 

Appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  Fifth  Judi- 
cial Department,  affirming  a  judgment  entered 
upon  a  verdict  and  also  affirming  an  order  de- 
nying a  motion  for  a  new  trial. 

Prior  to  June  21,  1875,  Ann  McKittrick, 
Michael  Dowdall  and  the  defendant  were  ap- 
pointed administratrix  and  administrators,  re- 
spectively, of  the  estate  of  one  Hugh  McKit- 
trick, deceased,  upon  the  condition  that  they 
furnish  the  usual  bond,  signed  by  two  sureties, 
in  the  penalty  of  $3,000.  After  such  appoint- 
ment, but  before  the  bond  was  given,  it  was 
agreed  between  Dowdall  and  the  defendant 
that  each  should  furnish  one  of  such  sureties. 
Subsequently  the  defendant  asked  the  plaintiff 
to  sign  the  bond,  saying  that  he  had  been 
chosen  administrator  for  Hugh  McKittrick  and 
that  he  wanted  a  man  to  sign  his  paper;  tliat  he 
had  an  interest  in  the  estate  himself  for  cattle, 
oats  and  butter  for  which  the  estate  owed  him, 
and  that  the  plaintiff  would  do  him  a  great 


Noxa.->Stat»£e  of  Prauda^  premise  to  answer  for 
debt  or  default  of  another. 

This  clause  does  not  apply  to  the  case  where  a 
party  giving  a  guaranty  is  himself  liable  to  the  de- 
mand which  he  is  purporting  to  guarantee:  it  must 
be  exclusively  the  debt,  default  or  miscarriage  of 
another.  Orrell  v.  Coppock,  26  L.  J.  N.  S.  Ch.  860; 
Couturier  v.  Hastie,  22  L.  J.  N.  8.  Exch.  07;  1  Addi- 
son, Cont  800. 

And^  therefore,  a  promise  by  B  to  indemnify  A 
against  all  liability,  if  he  would  become  bail  for  the 
appearance  of  C  to  answer  a  charge  of  misde- 
meanor, is  not  a  promise  to  answer  for  the  debt  or 
default  of  another  within  the  statute,  since  no  debt 
or  duty  was  owing  from  C  to  wA  Cripps  v.  Hart- 
noU,  4  Bcot  &  8.  414, 88  L.  J.  N.  8.  Q.  B.  881:  1  Addi- 
son, Gont.  810. 

The  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  answerable.  Eastwood 
V.  Kenyon,  11  Ad.  ft  El.  446;  1  Addison,  Gont.  800. 

It  must  be  a  promise  to  answer  for  a  debt  of,  or  a 
default  in  some  duty  by,  that  other  person  towards 
the  promisee.  Hargreaves  v.  Parsons,  IS  Mees.  & 
W.  67(7;  Thomas  v.  Cook,  8  Bam.  &  C.  728;  Reader  v. 
Kingham,  18 C.  B. N.  8.  844, 82 L.  J.  N.&  0.  P.  108; 
1  Addison,  Gont  810. 

Where  the  leading  object  of  a  promisor  is  to  sub- 
serve some  purpose  of  his  own,  his  promise,  in 
form  to  pay  the  debt  of  another,  is  not  within  the 
statute.  Crawford  v.  Edison,  11  West  Rep.  252,  46 
Ohio  8t  2801 

Agreements  not  wUMn  the  statute. 

A  promise  by  one  to  a  debtor,  to  pay  a  debt  to  a 
third  person,  need  not  be  in  writlnfir.  The  liability 
is  direct  and  substitutional,  and  not  within  the 
statute.  Wood  v.  Horiarty,  4  New  Eng.  Rep.  260, 
15  R.  1. 618;  Ware  v.  Alien,  64  Miss.  546. 

An  agreement  that  a  promisor  would  see  that 
materials  furnished  to  a  third  person  were  paid  for, 
may  import,  according  to  the  circumstances,  a  di- 
rect promise  to  pay,  not  within  the  Statute  of 
Frauds.  Greene  v.  Burton,  4  New  Eng.  Rep.  800, 50 
Vt.428. 

A  promise  to  pay  whe  debt  of  another,  upon  an 
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order  by  him  out  of  his  funds  when  received  by  the 
promisor,  is  not  within  the  Statute  of  Frauds. 
Hughes  V.  Fisher,  10  Colo.  383. 

One*s  promise  to  another  to  see  him  harmless 
should  be  become  surety  for  a  third  person,  or 
should  he  do  anything  else,  is  not  within  the  stat- 
ute, and  is  valid  thou/srh  oral.  Alddch  v.  Ames,  9 
Gray,  76 ;  Wildes  v.  Dudlow,  L.  B.  18  Eq.  188 ;  Dunn 
V.  West,  5  B.  Mon.  876 ;  Mills  v.  Brown,  11  Iowa,  314; 
Jones  V.  Shorter,  ]  Ga.  204 ;  Lucas  v.  Chamberlain, 
8  B.  Mon.  276 ;  Perley  v.  Spring,  12  Mass.  287;  Chapin 
V.  Lapham,  20  Pick.  467;  Holmes  v.  Knights,  10  N. 
H.  176 ;  Harrison  v.  Sawtel,  10  Johns.  242 ;  Chapin  v. 
Merrill,  4  Wend.  667 :  Sanborn  v.  Merrill,  41  Me.  467; 
Blount  V.  Hawkins,  10  Ala.  100;  Wyman  v«  Smith,  2 
Sandf .  831 ;  Seaman  v.  Whitney,  24  Wend.  260 ;  Per- 
kins V.  LittleQeld,  6  Allen,  370;  Flemm  v.  Whitmore* 
28  Mo.  480;  Pratber  v.  Vineyard,  0  111.  40;  Stark  v. 
Raney,  18  Cal.  622;  Marcy  v-  Crawford,  16  Conn.  640; 
Bohannon  v.  Jones,  30  Ga.  488;  Tindal  v.  Touch-  * 
berry,  8  Strobb.  L.  177;  Myei-s  v.  Morse,  16  Johns. 
426;  Conkey  v.  Hopkins,  17  Johns.  118;  Beaman  v. 
Russell,  20  Vt.  206;  Walker  v.  Norton,  28  Vt.  226; 
Soule  V.  Albee,  81  Yt.  143;  Dorwin  v.  Smith,  85  Vt^ 
60;  Goodspeed  v.  Fuller,  46  Me.  141;  Bishop,  Cont. 
612. 

Where  the  promise  to  pay  the  debt  of  another  is 
founded  on  a  new  and  original  consideration,  it  is 
not  within  the  Statute  of  Frauds.  Wright  v. 
Smith,  81  Va.  777. 

Where  an  assignee  in  bankruptcy  received  a  con- 
veyance of  real  estate  from  a  wife  to  aid  in  a  com- 
position which  had  been  proposed  by  her  husband, 
a  bankrupt,  to  his  creditors,  upon  the  undersfand- 
ing  that  if  the  composition  should  not  be  effected 
the  deed  should  be  void,  and  it  was  never  carried 
out;  and  the  assignee  sold  the  same  at  public  auc- 
tion to  plaintiff,  who  relied  upon  his  statements  of 
grood  title,  and  upon  the  assiuance  that  he  would 
protect  and  indemnify  her  against  the  claims  of 
the  bankrupt's  wife,— the  agreement  of  the  assign- 
ment was  a  new  and  independent  one,  unaffected 
by  the  doctrine  of  merger  or  the  Statute  of  Frauds. 
Clark  V.  Post.  45  Hun,  266, 10  N.  Y.  &  R.  426. 


See  also  13  L.  K.  A.  643. 
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favor  if  he  fsigned  bis  paper.  After  some  re- 
marks about  immaterial  matters,  the  defendant 
continued:  "  I  will  ^arantee  before  your  boys 
that  you  never  will  lose  one  cent  if  you  will 
sign  my  paper,  and  you  will  do  me  a  great 
favor,  as  I  will  get  my  money  out  of  the  estate." 
Shortly  afterward  the  conversation  was  par- 
tially repeated  in  the  presence  of  plaintiflf's  wife, 
who  said  that  she  did  not  know  what  adminis- 
trator meant,  whereupon  the  defendant  said, 
in  the  presence  of  the  plaintiff,  that  Mr.  Mc- 
Kittiick  bad  debts  through  the  country  and 
that  he  wanted  to  collect  them;  that  he  was 
worth  double  the  amount  himself,  but  to  fulfill 
the  law  he  wanted  a  man  to  sign  his  paper,  and 
that  he  would  guarantee  that  the  plaintiff  should 
never  lose  one  cent  by  so  doine;  that  he  would 
see  him  all  safe  and  ri^ht  without  ever  losing 
one  cent.  As  soon  as  tne  plaintiff  consented  to 
sign,  the  defendant  carried  him  to  the  neigh- 
boring village,  and  meeting  Dowdall  said:  *'I 
have  got  my  man,"  to  which  Dowdall  replied: 
"  I  have  got  mine,"  mean^ne  one  McLaughlin, 
the  other  surety.  Soon  after  the  defendant 
handed  a  paper  to  the  plaintiff  and  told  him 
where  to  sign,  and  thereupon  he  signed  and 
acknowledged  the  same  in  the  form  following: 

"  Know  all  men  by  these  presents,  that  we, 
Ann  McRittrick,  James  Morrison,  Michael 
Dowdall,  William  McLaughlin,  Hugh  Ti^he, 
of  the  Town  of  Avon,  and  County  of  Living- 
ston, and  State  of  New  York,  are  held  and 
firmly  bound  unto  the  people  of  the  State  of 
New  York,  'n  the  sum  of  three  thousand  dol- 
lars to  be  pu id  to  the  said  people;  which  pay- 
ment, well  and  truly  to  be  made,  we  bind  our- 
selves, and  each  oi  our  heirs,  executors  and 
administrators  firmly  by  these  presents. 

"  Sealed  with  our  seal. 

"  Dated  the  2l8t  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sev- 
enty-five. 

'  *  The  condition  of  this  obligation  is  such,  that 
if  the  above  bounden  Ann  McKittrick,  James 
Morrison  and  Michael  Dowdall,  administrators 
of  all  and  singular  the  goods,  chattels  and 
credits  of  Hugh  McEittnck,  deceased,  shall 
faithfully  execute  the  trust  reposed  in  them  as 
such;  and  also,  if  the  said  administrators  shall 
obey  all  the  orders  of  the  Surroj^te  Court  of 
the  County  of  Livingston,  touchmg  the  admin- 
istration of  the  estate  committed  to  them,  then 
the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

"Ann  McKittrick,  [l. 
"Michael  Dowdall,  l. 
"James  Morrison,  'l. 

"William  McLaughUn,  L. 
"Hugh  Tighe,  [i.. 

Before  the  commencement  of  this  action  the 
plaintiff  was  compelled  to  pay  the  sum  of 
|1,200  upon  said  bond  owing  to  the  default 
of  said  Dowdall  as  such  administrator.  The 
entire  loss  fell  upon  the  plaintiff,  as  the  other 
surety  became  insolvent.  This  action  was 
brought  to  recover  from  the  defendant  the 
amount  so  paid. 

Mr,  S.  Hubbard,  for  appellant: 
As  an  agreement  to  indemnify  the  plaintiff 
against  the  default  or  miscarriage  of  Dowdall, 
who  committed  the  devastavit,  the  agreement 
was  void,  not  being  in  writing. 
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2  Rev.  Stat.  chap.  7,  title,  2,  §2,  vol.  4,  p 
2590,  8th  ed;  Kingsley  v.  Balcoma,  4  Barb.  131. 
and  cases  cited;  Baker  v.  Dillman,  21  How. 
Pr.  444;  Oreen  v.  OresstoeU,  10  Ad.  &  El.  458; 
CarviUe  v.  Orane,  5  HiU,  468,  485,  486;  De 
Colyar,  Guaranties,  58  and  note,  59;  Mret  NaL 
Bank  v.  Bennett,  88  Mich.  520;  Nugent  v. 
Wolfe,  2  Cent.  Rep.  287,  111  Pa.  471;  Macey  v. 
Childreea,  2  Tenn.  Ch.  488.  See  also  Ban-y  v. 
Ransom,  12  N.  Y.  463, 467;  Wolverton  v.  Davie 
(Va.)  88  Alb.  L.  J.  68. 

The  defendant  not  being  bound  for  Dow- 
dall's  default,  the  verbal  promise  to  answer 
therefor  cannot  be  enforced. 

See  Berry  v.  Brown,  9  Cent.  Rep.  896,  107 
N.  Y.  659. 

The  classification  of  cases  made  by  Judge 
Comstock  in  Mallory  v.  Oillett,  21 N.  Y.  488,  in 
which  he  says  such  an  agreement  is  not  within 
the  statute,  has  been  held  to  be  unreliable. 

Broum  v.  Weber,  88  N.  Y.  190, 191;  W?itte  v. 
Rintoul,  10  Cent.  Rep.  704, 108  N.  Y.  222;  Bel- 
knap V.  Bender,  75  N.  Y.  451;  AeJdey  v.  Par- 
menter,  81  Hun,  477;  Nugent  v.  WoQ'e,  Maeey 
V.  Childrees,  and  Woherton  v.  Davie,  supra. 

Defendant  did  not  secure  any  benefit  to  him- 
self by  the  promise.  The  rignt  to  receive  fees 
is  no  consideration  whatever. 

McDonouqh  v.  Loughlin,  20  Barb.  288;  Chil- 
dren's Aid  Society  v.  Loveridge,  70  N.  Y.  892; 
Pniyn  v.  Brinker/u>ff,  7  Abb.  Pr.  N.  8.  400, 
402,  57  Barb.  176;  Bugg  v.  Bugg,  21  Hun,  884, 
affirmed,  88  N.  Y.  592;  Wltelpley  v.  Loder,  1 
Dem.  868;  Redfield,  Law  and  Practice  in  Sur- 
rogate Court,  8d  ed.  208  and  note  4.  S«)e 
also  Belknap  v.  Bender,  75  N.  Y.  446-449; 
Myers  v.  Morse,  15  Johns.  425. 

Mr,  E.  A.  Nash,  for  respondent: 

Where  the  promise  to  pay  the  debt  of  a  third 
pMerson  arises  out  of  some  new  or  distinct  con 
sideration  of  benefit  to  the  promisor,  or  harm 
to  the  promisee,  such  promise  is  not  within  tha 
Statute  of  Frauds,  and  need  not  be  in  writing. 

Leonard  v.  Vredenhurgh,  8  Johns.  29,  w; 
Farley  v.  Cleveland,  4  Cow.  482;  Meech  ▼. 
8mith,  7  Wend.  815;  MaOory  v.  Qillett,  21  N. 
Y.  412;  Prime  v.  KoelUer,  77  N.  Y.  91;  Smart  ▼. 
i^niart,  97  N.  Y.  559;  Ackley  v.  Parmenter,  98 
N.  Y.  425. 

Vann,  J.,  delivered  the  opinion  of  the  court: 
That  the  plaintiff  signed  the  bond  to  which 
the  conversation  between  the  parties  related 
cannot  be  denied  by  the  defendant,  as  only  one 
paper  was  spoken  of,  and  at  the  dose  of  the 
conversation  he  handed  the  undertaking  in 
Question  to  the  plaindfl  and  told  him  where  to 
sism  it.  Although  during  his  efforts  to  per- 
suade the  plaintiff  to  sign,  the  defendant  8pK>ke 
of  "his  paper"  only  as  u  he  were  to  be  sole  ad- 
ministrator, the  instrument  in  fact  signed  by 
the  plaintiff  and  which  he  had  the  right  to  pre- 
sume was  the  one  to  which  the  guaranty  relat- 
ed, provided  for  a  faithful  discharge  of  the 
trust  by  Dowdtdl  also.  The  agreement  of  the 
defendant,  therefore,  as  the  jury  is  presumed 
to  have  found,  was  to  indemnify  the  plaintiff 
against  loss  and  to  *'see  him  safe"  or  hold  him 
harmless  if  he  signed  the  bond  now  under  con- 
sideration .  As  tne  direct  result  of  signing  said 
bond  the  plaintiff  has  been  compelled  to  pay 
the  amount  involved  in  this  action. 
The  defendant,  when  called  upon  to  perform 
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bis  aereeraent  to  indemnify,  insists  that  it  is  a 
special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  and  that  it  is 
void  by  the  Statute  of  Frauds  because  not  in 
writing  and  subscribed  by  him  as  the  person  to 
be  charged. 

In  order  to  attain  a  position  which  he  repre- 
sented would  be  of  pecuniary  value  to  himself, 
the  defendant  promised  to  indemnify  the  plain- 
tiff against  the  consequences  of  an  act  necessary 
to  enable  him  to  enjoy  said  position.  One  of 
those  consequences  was  his  o\7n  possible  de- 
fault and  another  was  the  possible  default  of 
Dow^dall.  Within  all  of  the  authorities  the 
promise  was  clearly  original  as  to  the  former, 
but  it  is  contended  that  it  was  collateral  as  to 
the  latter.  This  contention  involves  the  as- 
sumption that  a  promise  by  the  defendant  to 
answer  for  the  future  default  of  himself  and 
another  is  partly  within  and  partly  without  the 
statute.  Is  this  possible  when  there  was  but  a 
single  promise,  tlie  sole  object  of  which  was  to 
enable  the  promisor  to  accomplish  a  purpose 
of  his  own  ?  Is  not  the  promise  to  be  in  terpret- 
ed  with  reference  to  its  object  and  the  defend- 
ant to  be  regarded  as  contracting  for  himself 
only,  even  if  the  effect  included  another?  The 
promise  was  in  form  upon  his  own  account. 
He  asked  the  plaintiff  to  sign  *'his  paper/'  and 
agreed  to  indemnify  him  if  he  did  so.  Shortly 
afterward,  handing  him  a  paper,  he  told  him 
where  to  sign  it.  If  the  plaintiff  then  knew 
the  extent  of  the  liability  he  was  incurring,  the 
promise  of  the  defendant  was  impliedly  modi- 
fied bv  that  and  other  circumstances  so  as  to 
include  the  paper  actually  signed;  but  was  it  in 
«pirit  any  the  less  the  defen(knt's  paper,  so  far 
as  the  point  under  consideration  is  concerned? 
Moreover,  so  far  as  appears,  the  consideration 
for  the  promise  moved  to  the  defendant  only. 
In  effect  he  said  to  the  plaintiff:  ''In  considera- 
tion of  that  which  is  an  advantage  to  me  I 
promise  to  protect  you  from  loss  if  you  sign  my 
paper  and  here  it  is  and  there  is  the  place  for 
y^our  signature."  He  did  not  promise  to  pay 
the  plaintiff  if  Dowdall  did  not  pay  him,  but 
in  substance  to  pay  him  if  in  consequence  of 
Dowdairs  failure  to  observe  the  condition  of 
the  bond  plaintiff  should  have  to  respond  to  the 
people.  This  seems  to  us  an  original  promise. 
It  was  legally  beneficial  to  the  defendant  onl^, 
because  Dowdall  did  not  request  the  plaintiff 
to  sign  and  hence  was  under  no  legal  obligation 
to  the  plaintiff  when  he  did  sign.  There  was 
no  liability  from  Dowdall  to  the  plaintiff  until 
years  later  when  by  the  default  of  the  former 
the  latter  was  compelled  to  pay.  Leonard  v. 
Vredenburgh,  8  Johns.  29,  39;  Mallorp  v.  Oil- 
kit,  21  N.  Y.  412;  Pnme  v.  Eoelder,  77  N.  Y. 
91;  Smart  v.  8ma/rt,  97  N.  Y.  659;  Whits  v. 
MinUml,  108  N.  Y.  222, 10  Cent  Rep.  704. 

The  able  argument  of  the  learned  counsel 
for  defendant  seems  based  upon  the  theory  that 
the  promise  in  question  is  severable  m  its 
nature,  and  that  while  it  is  good  as  to  any  de- 
fault of  defendant  it  is  bad  as  to  the  default  of 
DowdalL 

Upon  -this  assumption  the  interesting  and 
somewhat  doubtful  question  is  involved, 
whether  a  promise  to  indemnify  the  promisee 
against  a  liability  to  be  incun^ed  bv  him  at  the 
request  of  the  promisor  only,  and  for  his  bene- 
fit, as  surety  for  the  fulfillment  of  a  third  per- 
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son's  engagement  to  a  fourth,  is  within  the  stat- 
ute. The  decisions  upon  this  question  are  at 
variance.  A.  review  of  the  authorities  applica- 
ble is  no  longer  practicable,  owing  to  their 
number.  Many  of  them  have  been  carefully 
collated  and  analysed  by  a  recent  writer,  who, 
after  a  thorough'  consiaeration  of  the  subject, 
concludes  that  the  weight  of  authority  is  in 
favor  of  the  doctrine  that  such  an  agreement  is 
not  affected  by  the  statute.  Throop,  Validity 
of  Verbal  Agreements,  §§  438-474. 

Our  examination  of  the  authorities  has  led 
us  to  the  same  conclusion,  and  careful  study 
of  the  statute  has  convinced  us  that  this  result 
is  sustained  by  the  weight  of  argument  also. 

By  the  section  in  question  every  special 
promise  to  answer  for  the  debt,  default  or  mis- 
carriage of  another  person  is  required  to  be  in 
writing.  4  Rev.  Stat.  8th  ed.  2590,  §  2.  An 
analysis  of  the  statute  shows  that  it  contem- 
plates two  concurrent  liabilities;  first,  that  of 
the  person  who  makes  the  "special  promise," 
and  secondly,  that  of  "another  person,"  or  the 
one  for  whose  "debt,  default  or  miscarriage" 
the  special  promise  is  made.  The  one  arises 
only  out  of  the  special  promise  itself,  while  the 
other  may  spring  from  any  ordinary  business 
transaction. 

Were  there  two  concurrent  liabilities  in  the 
case  under  consideration?  There  was  the  lia- 
bility of  the  defendant,  the  * 'special"  promisor, 
to  the  plaintiff,  the  promisee,  but  there  was  no 
liability  on  the  part  of  Dowdall,  the  third  i)er- 
son,  to  the  promisee,  at  the  time  the  promise 
was  made  or  when  the  bond  was  executed. 
Dowdall,  as  already  suggested,  was  under  no 
legal  obligation  to  the  plaintiff  until  by  his  de- 
fault he  had  compelled  him  to  pay  the  bond, 
and  then  his  liability  arose  not  out  of  any  prom- 
ise on  his  part,  but  sprang  by  operation  of 
law  from  the  fact  of  payment  only. 

It  is  probable,  yet  not  certain,  that  Dowdall 
assentea  that  the  plaintiff  should  become  his 
surety,  but,  as  was  said  in  Holmes  v.  Knights^ 
10  NI  H.  175,  178,  "mere  assent  without  any 
request  or  promise,  and  when  there  was  a  re- 
quest by'  the  defendant  "and  an  express  prom- 
ise by  him  to  indemnify,  is  not  sufficient  to 
raise  an  implied  promise."  It  distinctly  ap- 
pears that  the  defendant  did,  and  that  Dowdall 
did  not,  request  the  plaintiff  to  become  surety. 
It  is  of  no  importance  that  the  act  of  the  plain- 
tiff resulted  in  a  benefit  to  Dowdall,  provided 
the  promise  was  not  collateral  to  any  liability 
of  the  latter  to  the  former.  The  obligation 
arising  from  payment  was,  of  course,  subse- 
quent to  the  engagement  of  the  defendant;  but 
the  person  undertaken  for  must  be  or  become 
liable  at  the  lime  the  promise  is  made.  Where 
the  promise  does  not  relate  to  a  precedent  lia- 
bility of  the  third  person  the  question  whether 
it  is  original  or  collateral  depends  upon  whether 
the  third  person  incurred  any  liability  concur- 
rently with  the  promisor.  Roberts,  Fr.  224; 
DeColyar,  Guar.  66. 

While  the  bond  was  given  to  the  people,  who 
stand  for  "the  creditor,"  as  that  word  is  used 
in  the  authorities,  the  promise  in  question  was 
not  made  to  them.  Such  a  promise  would 
have  been  collateral  to  the  main  obligation. 
But  this  promise  was  not  made  to  the  creditor, 
and  at  the  time  it  was  made  there  was  no  lia- 
bility of  the  third  person  in  existenoe  to  which 
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it  could  be  collateral.  It  was  not  a  promise  to 
answer  for  the  debt,  default  or  miscarriage  of 
another  for  which  that  other  was  at  the  time 
liable  to  th&  promisee,  although  be  was  liable 
to  the  creditor,  which  is  unimportant.  It  was 
an  original  promise  that  certain  things  should 
be  done  by  the  third  person.  As  there  was  no 
ori^nal  liability  on  the  part  of  Dowdall  to 
which  the  defendant's  promise  could  be  collat- 
eral, the  case  falls  within  the  first  class  named 
by  Jvdge  Comstock  in  his  noted  classification 
in  Mallory  v.  QiUett,  supra, 

^loreover,  the  rule  seems  to  be  well  settled 
that  a  promise  not  made  to  the  person  entitled 
to  enforce  the  liability  assumed  by  the  promis- 
or is  not  within  the  statute.  The  special, 
which  means  simply  the  express,  promise  was 
not  made  to  the  people,  who,  as  the  obligees 
named  in  the  bond,  were  entitled  to  enforce  it, 
but  to  the  plaintiff  who  had  no  such  right.  It 
was  not  a  promise  to  answer  for  the  default  of 
one  who  owed  any  duty  to  the  plaintiff,  for 
Dowdall  had  neither  expressly  nor  impliedly 
entered  into  any  engagement  with  him.  The 
duty  owed  by  Dowdall  was  to  the  people  only, 
standing  as  the  creditor  or  fourth  person.  The 
following  authorities  are  cited  in  support  of 
this  position:  HarrUon  v.  Sawtd,  10  Johns. 
242;  Ohapin  v.  Merrill,  4  Wend.  657;  Barry  y, 
Hansom,  12  N.  Y.  462;  MaUory  v.  Oillett,  an- 
pra;  Sanders  v.  Qillespie,  69  N.  Y.  250,  252; 
McOraith  v.  National  M.  F.  Bank,  104  N.  Y. 
414,  6  Cent.  Rep.  794;  Thomas  v.  Cook,  8  Bam. 
&  C.  728;  Header  v.  Kingham,  13  C.  B.  N.  S. 
844;  Oripps  ▼.  HartnoU,  4  Best  &  8.  414,  10 
Jur.  N.  S.  200;  Aldrieh  v.  Ames,  9  Grar,  76; 
Smith  V.  Say  ward,  5  Me.  604;  Jones  v.  morter, 
1  Ga.  294;  BirkmyrY.  Darnell,  1  Smith,  Lead. 
Cas.*871,  9th,  ed. 522, and  cases  cited  in  note  on 
p.  550. 

There  are  cases  holding  the  opposite  doc- 
trine, the  most  noted  of  which  are  Green  v. 
CressweU,  10  Ad.  <&  £1.  458,  and  Kingsley  v. 
Balcome,  4  Barb.  181.  The  former,  which  is 
responsible  for  much  of  the  confusion  existing 
upon  the  subject,  can  no  longer  be  regarded  as 
the  law  in  the  country  where  it  was  decided,  as 
will  appear  from  the  later  English  cases.  Fitz- 
gerald V.  Ihessler,  7  C.  B.  N.  S.  374;  Reader  v, 
Kingham  supra;  Batson  y.  King,  4  Hurlst.  & 
N.  739;  Oripps  v.  EdrtnoU,  supra;  Wildes ^y. 
Jhidlow,  L.  R.  19  Eq.  198. 

In  Kingsley  v.  Balcome  the  promise  was  with- 
out any  consideration  and  no  authority  -is  cited 
except  Oreen  v.  CressmU,  The  able  opinion  is 
mainly  a  criticism  of  several  cases  holding  a 
doctrine  the  opposite  of  that  announced  by  the 
court. 

One  exception  relating  to  evidence  requires 
attention. 

The  defendant  offered  to  prove  that  on  Nov- 
ember 1, 1875.  said  Dowdall  took  the  sum  of 
$100  belonging  to  the  estate  and,  with  the 
knowledge  and  approval  of  the  plaintiff,  con- 
verted ^he  same  to  his  own  use;  that  as  a  part 
of  the  transaction  a  note  for  said  sum,  indorsed 
by  plaintiff,  was  given  by  Dowdall  to  the  ad- 
ministrators and  placed  with  the  assets  of  the 
estate  as  a  substitute  for  said  money,  and  that 
said  note  was  never  paid.  The  plaintiff  inter- 
posed a  general  objection,  which  was  sustained 
by  the  court,  and  an  exception  was  taken  by  the 
defendant 
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The  learned  general  term  held  that  as  the 
amount  of  DowdalPs  default  was  $1,682.85, 
while  the  suit  brought  against  the  plaintiff  for 
that  sum  was  compromised  by  the  payment  of 
$1,200,  it  was  to  be  assumed  that  the  money  so 
converted  "was  included  in  the  settlement  be- 
fore the  surrogate  and  embraced  in  the  final 
compromise  made  by  the  plaintiff.'' 

According  to  the  decree  of  the  surrogate, 
read  in  evidence,  Dowdall  was  charged  with  all 
sums  received  by  him,  but  was  not  credited 
with  said  note  nor  was  the  note  included  in  the 
list  of  matters  uncollected.  It  is  therefore  to 
be  presumed  that  the  $100  in  question  was  in- 
cluded in  the  amount  which  the  8urroga1c's> 
court  required  Dowdall  to  pay  over  and  which 
was  the  basis  of  the  action  against  the  plaintiff. 
But  it  does  not  appear  for  what  reason,  or  up- 
on what  basis,  the  compromise  of  that  action 
was  effected.  It  is  not  probable  that  the  amount 
of  a  devastavit  sanctioned  by  the  plaintiff  v.'ouid 
have  been  deducted.  For  aught  that  appears 
he  has  recovered  that  sum  from  the  defendant 
and  to  that  extent  has  taken  advantage  of  an 
act  done  bv  his  own  connivance. 

We  think  that  it  was  error  to  exclude  the 
evidence  offered,  and  that  for  this  reason  the 
judgement  should  be  r&ocrsed  and  a  new  iJt'aC 
granted  with  costs  to  abide  the  ^en^,  unless  the 
plaintiff  stipulates  within  thirty  days  to  deduct 
from  the  amount  of  his  recovery  the  sum  of 
$100,  with  interest  thereon  from  the  1st  of  Nov- 
ember, 1875,  in  which  event  the  judgment,  as 
so  modified,  should  be  afQrmed,  but  without 
costs  to  either  party. 

All  concur,  except  Bradley  and  Hai^ht*. 
JJ.,  not  sitting. 


William  H.  HILL.  Appt,, 

Grace  HOOLE  et  al.,  Bespts. 
(....N.Y.....) 

1.  The  Fiile»  that  If  one  ▼eats  the  ap* 
parent  title  to  his  land  in  another,  who  eubee- 
quently  transfers  or  mortsrages  it  to  a  third  party 
in  oonsideration  of  money  advanced  upon  the 
tatth  of  such  title,  he  will  be  estopped  to  deny  its 
validity,  will  not  prevent  one  who  mortgages  his 
property  without  consideration  from  showing 
that  fact  to  Invalidate  the  mortgage,  although  tt 
has  been  assigned  to  a  third  party  for  value. 

2.  A  mortgSLgor  is  not  denied  the  ri|^ht 
of  defense  lor  lack  of  oonsideration,  at  leai«t 


NOTS.— Ai»/0n«e  of  chose  in  action  takes  sul^ect  to 

%nior  equities. 

An  assignee  of  a  chose  in  action  not  negotiable 
takos  the  thing  assigned  subject  to  all  the  rights 
which  the  debtor  had  acquired  in  respect  thereto 
prior  to  the  assignment,  or  to  the  time  when  notice 
of  it  was  given,  when  there  is  an  interval  between 
the  execution  of  the  transfer  and  the  notice.  Xq> 
graham  v.  Disborough,  47  N.  Y.  421;  Wanzer  v. 
Gary,  76  N.  Y.  638;  Andrews  v.  Gillespie,  «7  N.  Y. 
487;  Bush  v.  Lathrop,  22  N.  Y.  685,  638;  Reeves  v. 
Kimball,  40  N.  Y.  299;  Oommercial  Bank  v.  Colt,  1* 
Barb.  606;  Western  Bank  v.  Sherwood,  29  Barb.  383: 
Barney  v.  G  rover,  28  Vt.  881;  Kamena  v.  Huelbig, 
23  N.  J.  Bq.  78;  Bank  v.  Fordyoe,  9  Pa,  275;  Kami- 
dale  V.  Hagy,  9  Gratt.  409;  Martin  v.  Richardson, » 
N.C.266;  Andrews  V.  McCoy,  8  Ala.  920;  Jeffries  v. 
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as  a^inflt  any  other  than  a  bona  fide  assiffnee  of 
the  mortgage,  because  the  mortgage  was  made 
with  a  fraudulent  design  to  prevent  a  creditor 
from  ooilectlng  an  expected  deficienoy  Judgment 
on  f  orecloflure  of  a  mortgage  on  other  property. 

(October  8, 1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
Gkneral  Term  of  the  Supreme  Court, 
flecond  Department,  affirming  a  judgment  of 
the  Kings  Special  Term  dismissing  the  com- 
plaint in  an  action  to  foreclose  a  mortgage. 
Affi/rmed, 

Statement  by  Bradley*  J,: 

The  action  was  brought  against  the  respond- 
ent and  others,  to  foreclose  two  mortgages 
upon  land  of  which  she  had  the  lejs:al  title; 
and  she  alone  defended.  One  of  the  mort- 
gages was  made  by  James  Cook,  in  April,  1857, 
to  secure  the  payment  of  $8,000. 

To  the  cause  of  action  upon  this,  the  defend- 
ant pleaded  payment  and  the  Statute  of  Limi- 
tations. The  other  one  was  executed  by  the  de- 
fendant upon  the  same  premises,  in  August, 
1877,  to  William  E.  Hoole,  and  by  its  terms 
appeared  to  have  been  made  to  secure  the  pay- 
ment of  $4,500,  according  to  the  condition  of  a 
bond  of  even  date  with  it,  also  executed  by  the 
defendant,  who  by  way  of  defense  put  in  issue 
the  allegations  that  she  made  and  delivered 
this  bond  and  mortgage,  and  alleg^  that  it 
was  without  consideration.  The  plaintiff  was 
assignee  of  both  mortgages. 

Mr,  Uriah  W.  Tompkins,  with  Mr,  C. 
G.  Macy,  for  appellant: 

The  assumption  by  the  mortgagee,  Wm.  E. 
Hool^,  of  an  indebtedness  or  liability  of  the 
mortgagor,  was  a. good  consideration  for  the 
mortgage. 

Sanders  y.  Gillespie,  59  N.  Y.  250;  Sands  v. 
Orooke,  48  N.  Y.  664;  Bohm  v.  Goldstein,  53 
N.  Y.  634;  Seymour  v.  Wilson,  19  J^.  Y.  421; 
Willi-ams  V.  Shelly,  37  N.  Y.  875. 

By  the  agreement  Wm.  E.  Hoole,  the  mort- 
gagee, became  bgund  to  protect  Mrs.  Hoole 
from  such  liability,  and  she  could  maintain  an 
action  against  him  upon  that  agreement  after 
he  had  taken  the  mortgage  to  indemnify  him- 
self. 

Lawrence  v.  Fox,  20  N.  Y.  268. 

The  promise  of  Wm.  E.  Hoole  to  assume 
certain  liabilities  of  Mrs.  Hoole  upon  her  giv- 
ing him  the  mortgage  in  question  was  a  good 


consideration  for  her  promise  to  give  the  mort- 
gage: and  when  she  actually  performed  the 
contract  on  her  part  by  giving  the  mortgage, 
she  became  liable  to  the  holder  of  the  obliga- 
tion, whether  he  in  fact  indorsecf  any  notes  in 
writing,  or  gave  any  written  obligation  to  her 
to  indemnify  her. 

Hoberts  v.  Cobb,  81  Hun,  150. 

A  fraudulent  transfer  is  binding  upon  the 
grantor. 

Jackson  V.  Gamsey,  16  Johns.  189;  Jackson 
Y.  Cadtrell,  1  Cow.  622;  Jackson  v.  King,  4 
Cow.  207:  lienfrew  v.  McDonald,  11  Hun,  254. 

The  defendant  is  estopped  from  saying  that 
she  received  no  consideration.  Having  by  her 
own  fraudulent  acts  placed  Wm.  E.  Hoole  in 
possession  of  the  bond  and  mortgsj^,  upon 
which  he  obtained  value  from  the  plaintiff,  she 
cannot  now  be  permitted  to  show  want  of  con- 
sideration. The  rule  that  the  purchaser  of  a 
non-negotiable  chose  in  action  takes  it  subject 
to  all  equities  existing  between  the  origmal 
parties,  and  to  all  the  latent  equities  of  third 
persons,  does  not  apply. 

Simpson  v.  Del  Uoyo,  94  N.  Y.  189;  Murphy 
V.  Briggs,  89  N.  Y.  446;  ZoeUer  v.  Riley,  1 
Cent.  Rep.  8, 100  N.  Y.  102;  StaHn  v.  KeUy, 
88  N.  Y.  418. 

Mr.  Edward  G.  Black,  for  respondents: 

The  defense  of  non-execution  was  sustained 
by  the  testimony  of  defendant  as  a  witness  in 
her  own  behalf. 

She  intended  to  convey  the  property  to  her 
son  William  E.  Hoole,  the  mortgagee,  to  avoid 
the  result  of  a  suit  then  pending  against  her, 
and  she  supposed  she  was  sip:ning  a  deed  of 
conveyance  to  effectuate  this  intention  on  her 
part. 

Albany  City  Sav.  Inst.  v.  Burdick,  87  N.  Y. 
48;  Mechanics  Bank  v.  Neio  York  db  N.  H,  B, 
Co,  18  N.  Y.  599.  See  Briggs  v.  Langfi/rd,  10 
Cent.  Rep.  270,  107  N.  Y.  680;  Bennett  v. 
Bates,  94  N.  Y.  863. 

Hill,  the  assignee  of  Mrs.  Hoole's  mortgage, 
took  no  steps  to  ascertain  from  her  whether  it 
was  a  valid  obligation  or  not. 

He  made  no  inquiry  and  has  no  superior 
equity  to  Mrs.  Hoole,  who  signed  the  mortgage 
believing  it  to  be  a  deed. 

WestfaU  V.  Jones,  23  Barb.  9;  Briggs  v.  Lang- 
ford,  supra, 

Bradley,  •/.,  delivered  the  opinion  of  the 
court: 
The  alleged  cause  of  action  upon  the  Cook 


Evans,  6  R  Mon.  119;  Kleeman  v.  Eriable,  03  III.  482; 
Boardman  v.  Hayne,  29  Iowa,  889;  Norton  v.  Bose, 
2  Wash.  (VaJ  283;  Brashear  v.  West,  32  U.  B.  7  Pet 
608  (8  L.  ed.  80J>;  Wood  v.  Perry,  1  Barb.  U4, 131; 
Ainslie  v.  Boynton,  2  Barb.  258,  2B3;  Fraots  v. 
Brown,  17  Sen?.  &  B.  287;  Jordan  v.  Black,  2  Murph. 
(S,  C)  30;  MoKinnie  v.  Butherford,  1  Dev.  &  Bat. 
Eq.  14;  Moody  \  Bitton,  2  Ired.  Eq.  883;  Laokay  v. 
Curtis,  6  Ir<9d.  Eq.  199;  Turton  v.  Benson,  1  P.  Wms. 
487,  2  Vem.  764;  Coles  v.  Jones,  2  Vern.  692;  Priddy 
T.  Roee,  8  Meriv.  86;  AtbeDseum  L.  Assur.  Society 
V.  Pooley,  8  DeG.  &  J.  294;  Stocks  v.  Dobson,  4  DeG. 
M.  &  G.  11;  Aberaman  Iron  Works  v.Wickens,L.  B. 
6  Eq.  485.  616, 517,  L.  R.  4  Ch.  101;  Graham  v.  John- 
son, L.  B.  8  Eq.  86;  Be  South  Essex  Estuary  Co.  L. 
R.  11  Eq.  167;  Re  China  Steamship  Co.  L.  R.  7  Eq. 
240;  Re  Natal  Investment  Co.  L.  R.  3  Ch.  855:  Re 
Blakcly  Ordnance  Co.  Id.  154;  Houldltch  v.  Wallace; 
5  Clark  k  F.  629;  Bolt  v.  White,  81  Beav.  620;  Smith 
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V.  Parkes,  16  Beav.  115;  Oookell  v.  Taylor,  16  Beav. 
108;  Dibbs  v.  Goren,  11  Beav.  488;  2  Pom.  Eq.  Jur. 
153. 

A  mortflrage  cannot  be  assicrned,  like  negrotlabla 
paper,  so  as  to  pass  the  Jegal  title  in  the  instrument 
or  clothe  the  assifrnee  with  the  immunity  of  an  in- 
nocent holder,  except  under  certain  circumstances. 
Barrett  v.  Htnkloy,  12  West.  Rep.  795, 124  lU.  82. 

An  assigrnee  is  chargreable  with  notice  of  the  in- 
competency of  a  mortpi^r,  where  the  mortflrage  is 
such  that  no  one  in  possession  of  his  senses  would 
be  apt  to  execute  it.  Kent  v.  Melius  (Mich.)  18 
West  Rep.  782. 

A  mortgagee's  notice  of  a  lien  for  unpaid  pur- 
chase money  affects  the  assignee  of  the  mortgiyre, 
unless  the  latter  sets  up  and  proves  that  he  is  a 
purchaser  in  good  faith  without  notloe  and  for  a 
valuable  consideration.  Seymour  v.  McKinstry,  9 
Cent.  Rep.  823, 106  N.  Y,  280. 


023 


Nsw  York  Cottbt  of  Appeals. 


OCT.^ 


mortgage  appeared  to  have  been  barred  by 
the  Statute  of  Limitations,  and  requires  no  con- 
sideration. 

The  main  controTersy  on  the  trial  had  rela- 
tion to  the  vSidity  of  the  other  bond  and  mort- 
fage  for  $4,500,  executed  by  the  defendant  to 
er  son,  William  E.  Hoole,  in  August,  1887, 
and  by  him  assigned  to  the  plaintiff  m  Novem- 
ber, and  again  assigned  to  him  in  December  of 
the  same  year.  The  trial  court  found  that  the 
defendant  received  no  consideration  for  the 
bond  and  mortgage,  other  than  $1,  and,  as  con- 
clusions of  law,  that  she  received  no  considera- 
tion for  them,  and  that  the  bond  and  mortgage 
never  had  any  valid  inception.  The  plaintiff 
excepted  to  such  finding  and  conclusions,  and 
to  the  refusal  of  the  court  to  find  as  requested 
upon  that  subject.  There  was  some  evidence 
tending  to  prove  that  there  was  a  consideration 
arising  out  of  an  undertaking,  which  it  was 
claimed  the  mortgagee  assum^,  in  respect  to 
some  indorsements  the  defendant  had  made  of 
certain  notes.  The  most  that  can  be  said  of 
the  evidence  on  that  subject  is  that  it  was  in 
conflict  and  presented  a  question  of  fact, which 
was  conclusivelv  disposed  of  in  the  court  be- 
low. No  modification  of  that  view  is  permit- 
ted by  the  fact  that  the^  mortgagee  had,  on 
some  former  occasion,  given  evidence  in  that 
respect  which  differed  from  that  given  by  liim 
upon  the  trial  of  this  action.  The  measure  of 
credibility  to  which  his  evidence  was  entitled 
cannot  be  considered  on  this  review.  The  con- 
clusion was  warranted  that  the  bond  and  mort- 
gage were  made  without  consideration;  that 
they  were  made  under  a  misapprehension  that 
they  were  such,  and,  therefore,  that  they  were 
not  made  to  enable  the  mortgagee  to  make  use 
of  them  by  assignment. 

The  proposition  is  well  established  that  the 
assignee  of  a  mortgage  takes  it  subject  to  all 
the  defenses,  legal  and  equitable,  which  the 
mortgagor  has  against  the  enforcement  of  it  by 
the  assignor  at  the  time  of  the  assignment. 
Bush^,  Lathrap,  22  N.  Y.  585;  Qreem  v.  War- 
nick,  64  N.  Y.  220;  Bennett  v.  Baten,  94  N.  Y. 
854.863. 

Upon  the  assumption,  therefore,  that  there 
was  nothing  in  the  way  of  making  available  the 
defense,  founded  upon  a  want  of  consideration, 
the  conclusion  of  the  trial  court  directing  Judg- 
ment for  the  defendant  may  be  sustained. 
BHggs  v.  Langford,  107  N.  Y.  680,  10  Cent. 
Bep.  270. 

it  is,  however,  urged  that  'defendant  having 
placed  this  bond  and  mortgage  in  the  posses- 
sion of  the  mortgagee,  and  enabled  him  to  ob- 
tain value  from  the  plaintiff  upon  them,  is  es- 
topped from  asserting  the  want  of  considera- 
lion  as  a  defense. 

There  is  no  finding  of  the  circumstances  or 
consideration  of  the  assignment  to  the  plaintiff. 
The  court  found  that  the  plaintiff  claimed  that 
the  assignment  was  taken  by  him  as  collateral 
security  for  a  loan  of  12,600,  then  made  bv 
nim  to  the  assignor.  The  plaintiff  so  testified. 
The  court  was  not  requested  to  find  that  pre- 
cise fact,  but  was  requested  and  refused  to  find 
that  at  the  time  of  the  assignment  of  the  bond 
and  mortgage  the  ''plaintiff  paid  said  William 
£•  Hoole  tiierefor  the  sum  of  $2,500,  and  sub- 
sequent! v  advanced  him  other  sums  of  money." 
If  that  fact  may  be  deemed  material  for  any 
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purpose,  the  court  was  not  required  upon  the 
evidence  to  fi nd  it.  The  interest  of  the  plaintiff 
in  the  controversy  presented  a  question  of  credi- 
bility as  to  that  p^ven  by  him,  and  what  the 
evidence  of  the  assignor,  given  in  another  case, 
was,  did  not  necessarily  establish  any  fact  in 
this  one.  There  is  no  finding  that  the  plaintiff 
was  an  assignee  in  good  faith.  This  sitilation 
presented  by  the  record  may  not  have  anv  es- 
sential importance  in  the  consideration  oi  the 
question  presented,  although  the  basis  of  the 
proposition,  as  urged,  is  that  the  plaintiff  waa 
a  bona  fide  assignee  of  the  mortgage. 

The  doctrine  of  the  cases  upon  which  the 
plaintiff's  counsel  seems  to  rely  to  support  his 
proposition  that  the  want  of  consideration  can 
not  be  available  as  a  defense,  is  not  applicable 
to  the  present  case.  The  disabilitv  within  the 
rule  referred  to  arises  out  of  the  fact  that  the 
party  so  estopped  has  vested  the  apparent  tiUe 
to  property  in  another,  who  has  transferred  it 
or  given  a  mortgage  upoa  it  to  a  party  taking 
it  upon  the  faith  of  such  apparent  title.  In 
such  case  the  mortgagee  or  his  or  any  assignee 
is  not  required  to  extend  his  inquiry  back  be- 
yond the  mortgagor  to  ascertain  whether  the 
security  is  valid  in  its  inception.  Simpson  v. 
Dd  Hoyo,  94  N.  Y.  189:  Zoeller  v.  Rvley,  100  N. 
Y.  102,  1  Cent  Rep.  8;  Murphy  v.  Briggs,  8a 
N.  Y.  446. 

If  the  defendant  in  the  case  at  bar  had  con- 
veyed the  land  to  her  son  and  he  had  made  a 
mortgage  upon  it  to  the  plaintiff,  a  different 
question  would  have  been  presented  than  that 
which  is  now  here. 

The  defendant  is  the  mortgagor,  and  the  as- 
signment of  the  moT^ge  was  taken  by  the 
plaintiff  subject  to  all  the  equities  existing  be- 
tween her  and  the  mortgagee. 

The  trial  court  found  that  the  bond  and  mort- 
gage were  obtain  by  the  mortgagee  for  the  pur> 
pose  of  preventing  a  party  named  "from  col- 
lecting ai)  expected  deficiency  in  a  foreclosure 
suit  of  a  mortgage  on  certain  other  proi)erty.'^ 
In  view  of  tms  fact  it  is  contend^  that  the 
want  of  consideration  is  not  any  defense  in  be- 
half of  the  defendant  for  the  feason  that  the  de- 
fendant's mortgage  was  made  with  a  fraudu- 
lent design. 

It  may  be  assumed  that  it  was  so  made,  and 
that  neither  party  to  it  could  obtain  afilrmative 
relief  upon  or  from  it 

That  situation  does  not  deny  to  the  mortga- 
gor the  right  to  establish  its  invalidity  by  way 
of  defense,  especially  as  against  any  other  than 
a  bona  fide  assignee.  NdU»  ▼.  Clark,  20  Wend. 
24,  4  Hill,  424;  Monley  v.  MaseUy,  15  N.  Y. 
835;  MterY.  Best,  10  Barb.  869;  Bnggi  v.  Mer- 
riU,  58  Barb.  889. 

If  the  question  of  the  good  faith  of  the  plain- 
tiff as  assignee  and  for  value  would  have  been^ 
of  any  aid  to  him  in  support  of  his  action,  it 
was  for  him  to  show  such  relation  in  such  man- 
ner as  to  cause  or  require  a  finding  by  the  court 
to  that  effect    Starin  v.  KeUy,  88  Sf.  Y.  418. 

As  before  suggested,  no  such  fact  is  found, 
and  no  question  of  law  is  presented  in  tliat  re- 
spect upon  this  review. 

But  it  is  by  no  means  clear  that  such  fact,  if 
it  had  been  found,  would  have  been  of  any 
avail  against  the  defense.  As  held  in  Westfiut 
V.  Jones,  28  Barb.  9,  it  would  not  There  it 
was  determined  that  a  defense,  under  like  cir- 
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cumstances,  came  within  the  rule  that  a  mort- 
gage is  taken  by  an  assignee  subject  to  all  the 
defenses  existins^  as  between  tiie  original  par- 
ties to  it.  So  &  as  observed,  that  case  aoes 
not  appear  to  have  been  questioned  by  any 
later  adjudicated  case.  And  for  the  purposes 
of  the  present  one  it  is  unnecessary  to  give  the 
question  any  further  consideration.  There  are 
some  other  exceptions  taken  to  refusals  to  find, 
and  to  conclusions  of  fact  and  law  as  found  by 
the  trial  court;  but  the  view  taken  upon  the 
question  renders  their  consideration  unneces- 
sary. 

The  judgment  shovld  he  affirmed. 

All  concur,  except  Brown»  J,,  not  sitting. 


Julius  P.  WAHL  et  al.,  Seepis., 

Stephen  O.  BARNUM  and  Theodore  D. 
Bamum,  Appts.,  Impleaded  with  Edward 
J.  Chatfleld,  Beipt. 

(....N.T...-.) 

1*  A  parol  contract  forming  a  partner- 
iAiip  to  be  continued  beyond  one  year  is  void 
under  the  Statute  of  Frauds,  and  a  partnership 
BO  formed  is  a  partnership  at  wllL 

8*  Where»  after  the  making  and  partial 
performance  of  mich  contract,  the  existence 
of  the  partnership  is  denied  by  one  of  the  parties 
thereto,  an  a^rreement  by  the  other  parties.  In 
oonaideration  of  their  being  each  credited  with  a 
certain  sum  and  of  the  future  continuance  of  the 
partnership  upon  the  terms  originally  agreed  up- 
on, that  no  partnership  had  existed  previous  to 
fhe  mnirinfl'  of  suoh  agreement,  and  that  they 
were  not  entitled  to  a  division  of  the  profits,  is 
not  void  as  being  without  valid  consideration, 

(Potter^  J.,  dissents.) 

B*  Facts  Ibnnd  bjr  the  court  from  which 
duress  on  the  part  of  appellant  might  be  Implied 
will  be  controlled  upon  appeal  by  tue  further 
ilndlng  that  there  was  no  duress. 

(October  8, 1B8Q.) 

APPEAL  by  defendants  Bamum  and  Bar- 
num  from  an  order  of  the  General  Term 
of  the  Superior  Court  of  Buffalo,  denying  their 
motion  for  a  new  trial  upon  exceptions  to  the 
decision  of  the  trial  judge  establishing  the  ex- 
istence of  a  certain  partnership  and  directing 
an  accounting  of  profits.    Beversed, 

Statement  by  FoUett,  Oh.  J.: 

Appeal  (pursuant  to  §  190,  sub-dlv.  3,  Code 
Civ.  Proc.)  from  an  order  of  the  General  Term 
of  the  Superior  Court  of  Buffalo,  denving  a 
motion  for  a  new  trial  made  pursuant  to  1 1001, 
Code  Civ.  Proc. 

For  many  years  prior  to  June,  1879,  Stephen 
O.  Bamum  and  Theodore  D.  Bamum  were 
partners  and  merchants  at  Buffalo,  N.  Y.,  un- 
der the  firm  name  of  S.  O.  Bamum  &  Son. 
Stephen  O.  Bamum  owned  a  three-fourths, 
and  Theodore  D.  Bamum  a  one-fourth,  inter- 
est in  the  firm.  The  respondents  had  for  manv 
yean  been  employed  by  the  firm.    June  4, 

NOTB.— Oonlraete  not  to  he  petformed  wUMn  a 
year  muet  be  in  writing, 

'  See  Seddon  v.  Rosenbaum  (Ya.)  8  L.  R.'A.  887, 
note. 
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1879,  the  firm's  place  of  business,  and  a  large 

Eart  of  its  merchandise,  were  destroyed  by  fire. 
a  that  month  the  parties  to  this  action  orally 
agreed  that  S.  O.  ]Barnum  &  Son  should  dis- 
continue business  and  be  succeeded  by  S.  O. 
Bamum's  Son  &  Co.,  which  firm  was  to  be 
composed  of  Theodore  D.  Bamum,  Julius  P. 
Wahl,  John  Ansteth,  John  S.  Snaith  and  Ed- 
ward J.  Chatfield,  and  have  a  ciipital  of  $60,- 
000,  of  which  Theodore  D.  Barn  urn  was  to 
contribute  the  unburaed  merchandise  of  the 
old  firm  valued  at  $40,000,  and  every  one  of 
the  other  partners  $5,000  in  cash;  and  that  the 
firm  should  continue  in  business  for  three  years 
from  June  24,  1879.  The  time  when  Wahl, 
Ansteth,  Snaith  and  Chatfield  should  pay  in 
their  shares  of  capital  was  not  agreed  upon, 
but  it  was  agreed  that  every  one  of  the  part- 
ners should  pay  the  firm  interest  at  the  rate  of 
7  per  cent  per  annum  on  the  amount  due  from 
him  to  the  firm  for  capital,  and  should  receive 
interest  at  the  same  rate  on  the  capital  fur- 
nished. It  was  also  agreed  that  each  partner 
should  have  one  fifth  of  the  profits  and  bear 
one  fifth  of  the  losses,  the  ^ve  parties  having 
equal  interests.  Barnum  was  to  have  the  right 
to  withdraw  from  the  firm  $2,800  in  each  year, 
and  the  other  partners  $1,200  each.  It  was 
agreed  that  the  contract  should  be  reduced  to 
writing,  and  afterwards  Theodore  D.  Barnum 
presented  a  written  contract  for  the  signatures 
of  the  five  parties,  which  the  plaintiffs  refused 
to  execute  on  the  ground  that  it  did  not  ex- 
press the  oral  contract  agreed  upon.  Barnum 
tumed  over  the  unbumed  merchandise  to  the 
new  firm  and  it  began  business  and  continued 
until  March  28,  1882,  when  it  was  dissolved  by 
mutual  consent.  In  January,  1880,  Ansteth 
paid  towards  his  share  of  the  capital  $500;  in 
April,  1880,  $500.  In  April,  1880,  Wahl  paid 
towards  his  share  of  the  capital  $1,000,  and 
about  that  time  Snaith  paid  in  $5,000,  his  share 
of  the  capital  No  other  sums  were  paid  in  as 
capital. 

In  January,  1880,  an  inventory  of  the  assets 
and  business  of  the  firm  was  taken,  as  of  the 
tenth  of  that  month,  by  which  it  appeared  that 
the  profits  of  the  firm  then  exceeded  $60,000. 
Shortly  after  the  inventory  was  taken  the  Bar- 
nums  asserted  that,  no  articles  of  partnership 
having  been  signed,  and  the  respondents  not 
having  paid  in  their  share  of  capital,  no  part- 
nership existed,  and  that  they,  the  Barnums, 
owned  the  business  and  its  profits.  After  con- 
siderable negotHition  it  was,  about  March  8, 

1880,  orally  agreed  between  the  parties  to  this 
action  that  eveiy  one  of  tiie  respondents  should 
be  credited  with  $8,000  on  the  books  of  the 
firm,  the  Bamums  should  have  the  remainder 
of  the  assets,  and  that  thereafter  the  business 
should  be  conducted  by  S.  O.  Bamum's  Son  & 
Co.  on  the  terms  above  stated.  The  business 
was  continued  from  this  date  until  the  dissolu- 
tion. 

In  November,  1882,  this  action  was  begun  to 
set  aside  the  oral  compromise  of  March  8, 1880. 
for  the  fraud  and  duress  of  the  Bamums  and 
for  the  lack  of  consideration,  and  for  an  ac- 
counting of  the  affairs  of  the  firm  from  June 
24,  1879,  until  March  28,  1882,  the  date  of  dis- 
solution. Upon  the  trial  the  court  held  that 
the  oral  compromise  "was  without  any  good 
consideration  and  was  null  and  void,"  and  that 
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an  accounting  should  be  had  before  a  referee 
of  the  businesfl  of  the  firm  from  June  24, 1879, 
to  the  date  of  Ms  dissolution.  An  interlocutory 
judgment  was  entered  in  accordance  'with  the 
decision,  which  reserved  the  question  of  costs 
until  the  final  judgment.  After  the  entry  of 
this  judgment,  and  before  the  accounting 
therein  ordered  was  begun,  Stephen  O.  Bar- 
num  and  Theodore  D.  Bamum  moved,  pur- 
suant to  §  1001.  Code  Civ.  Proc.,  at  the  Gen- 
eral Term,  for  a  new  trial  on  their  exceptions, 
which  was  denied  with  cost^,  and  thereupon 
they  appealed  from  the  order  entered  on  the 
deci'^ion  of  their  motion. 

Messrs.  Sherman  S.  Rog^ers  and '  John 
G.  Milbum,  for  appellants: 

There  was  a  substantial  and  well  grounded 
controversy  between  the  parties  which  was  set- 
tled and  adjusted.  The  plaintiffs  claimed 
tbat  there  was  a  copartnership  from  June  28, 
1879:  the  Bamums  denied  it.  The  dispute  was 
settled  and  the  parties  acted  on  this  settlement 
for  the  following  two  years.  A  compromise 
made  under  such  circumstances  is  supported 
by  a  sufiicient  consideration. 

DunTmm  v.  Gristcold,  1  Cent.  Rep.  805,  100 
N.Y.  224;  Feeter  v.Wnber,  78  N.Y.  884:  Weh- 
rum  V,  Kuhn,  61  K.  Y.  623;  Orans  v.  Httnter, 
28  N.  Y.  889;  White  v.  Hoyt,  78  N.  Y.  505; 
Jlerninfrwapy.  Stnnsell,  106  U.  S.  899  (27  L.  ed. 
245);  Union  Bank  v.  Geary,  80  U.  8.  5  Pet.  99 
<8  L.  ed.  60);  Pollock,  Cont.  166;  Wharton, 
Cont.  §  588;  Miles  v.  New  Zealand  Alford  Estate 
Co.  L.  R.  82  Ch.  Div.  266;  Callis/ier  v.  Bis- 
cTioffslmm,  L.  R.  5  Q.  B.  449. 

If  fraudulent  conduct  is  relied  upon  to  vitiate 
a  compromise,  it  is  necessary  to  plead  and 
prove  it. 

Callisher  v.  Bisc7ioffB/ieim,  L.  R.  5  Q.  B.  452; 
Fefter  v.  Weber,  supra. 

Parties  enter  into  a  partnership,  and  after 
the  lapse  of  some  time  disputes  arise  as  to  the 
terms  of  the  partnership,  or  as  to  whether  the 
partnership  exists  or  not,  or  as  to  whether 
the  terms  of  the  partnership  agreement  have 
been  performed.  They  then  make  a  new  agree- 
ment, covering  all  their  differences,  and  ad- 
justing their  past,  as  well  as  their  future,  rela- 
tions and  affairs.  Such  an  agreement  is  not 
open  to  the  objection  that  there  is  no  considera- 
tion to  support  it. 

Latiimorey.  Harsen,  14  Johns.  880;  Stewart 
v.  Keteltas,  80  N.  Y.  888;  Munroe  v.  Perkins, 

9  Pick.  298;  Cooke  v.  Murphy,  70  111.  96;  Holmes 
V.  Doane,  9  Cush.  185;  Moore  v.  Detroit  Loco- 
motive Works,  14  Mich,  266;  Coyner  v.  Lynde, 

10  Ind.  282;  Lawrence  v.  Datey,  28  Vt.  264; 
Bishop  V.  Busse,  69  111.  408. 

The  contract  of  partnership  as  found  by  the 
trial  court  was  void  under  the  Statute  of 
Frauds,  as  it  was  not  to  be  performed  within  a 
year. 

2  Rev.  Stat.  p.  186,  §2,  sub.  1;  Oddy  v. 
James,  48  N.  Y.  685;  Washington,  A.  eft  &.  8. 
Packet  Co.  v.  Sickles,  72  U.  S.  5  Wall.  580  (18 
L.  ed.  550);  Morris y.  Peckham.^1  Conn.  128; 
Williams  v,  Jo7}es,  5  Bam.  &  C.  108;  Whipple 
V.  Parker,  29  Mich.  869;  Bates,  Partn,  §208; 
Britain  y.  Romter,  L.  R.  11  Q.  B.  Div.  123. 

Either  party  was  at  liberty  at  any  time  to 
terminate  it  just  as  if  it  had  been  a  partnership 
at  will. 

9  L.  R.  A. 


Lindley,  Partn.  5th  Eng.  ed.  571;  McElvey  y. 
Lewis,  76  N.  Y.  878:  Skinner  v.  Dayton,  19 
Johns.  618;  Slemm&r^s  App.  5S  Pa.  163;  SAo- 
mon  y.  Kirhwwd,  65  Mich.  256. 

As  the  Bamnms  had  a  right  to  terminate  any 
relations  created  by  the  pre-existing  void  con- 
tract of  June,  1879,  the  agreement  to  carry  on 
the  partnership  in  accordance  with  the  draft 

Eartnership  articles  made  in  March,  1880, 
aving  been  performed,  was  sufficient  consid- 
eration to  sustain  the  compromise. 

Bates,  Partn.  §  209. 

Messrs.  Lewis  &  Moot*  for  respondents 
Wahl,  Ansteth  and  Snaith: 

The  only  legitimate  charge  against  the  plain- 
tiffs individually,  at  the  time  of  the  compro- 
mise, would  have  been  $5,000  each  and  interest 
thereon  from  June  28,  1879.  at  the  legal  rate. 
Charging  this  to  plaintiffs,  they  would  still 
have  oeen  entitled,  over  and  above  the  charge, 
to  about  $7,000. 

Cheeseman  v.  Sturges,  6  Bosw.  520,  9  Bosw. 
246. 

Mutual  promises  make  an  accord,  but  not  a 
satisfaction,  and  the  party  may  still  recover 
his  original  demand. 

Mitchell  V.  Hawley,  4  Denio,  416;  MarkJe  t, 
Hatfield,  2  Johns. 459;  Deteey  Y.Derby,  20  Johns. 
462. 

Part  payment,  if  so  accepted,  does  not  dis- 
charge the  whole  debt. 

Markle  v.  Hatfield,  supra;  Dederick  v.  Leman^ 
9  Johns.  833;  Ryan  v.  Ward,  48  N.  Y.  204; 
Bvnge  v.  Koop,  48  N.  Y.  225. 

One  party  says  the  amount  to  be  credited  to 
each  was  $3,000.  The  other  party  says  it  was 
$2,500.  Their  minds  are  $500  apart.  Their 
minds  must  meet  on  every  essential  proposition 
or  there  is  no  contract,  and  they  stand  on  their 
previous  contract,  express  or  implied  by  law. 

Hovgh  V.  Brown,  19  N.  Y.  Ill;  First  Baptist 
Church  Y.  Brooklyn  F.  Ins.  Co.  2S  N.  Y.  153; 
Booth  Y.^Bierce,  88  K.  Y.  463;  Cutis  v.  Guild, 
57  N.  Y.  229,  284,  and  cases  cited. 

A  mere  executory  agreement  by  the  debtor 
can  never  be  pleaded  as  an  accord  and  satisfac- 
tion. 

Cumber  v.  Wane,  1  Strange,  426, 1  Smith, 
Lead.  Cas.  *489. 

A  known  obligation  of  $12,070  cannot  be 
discharged  by  a  credit  of  $2,500  or  $8,000. 

Plaits  V.  Walrath,  Hill  &  D.  (Lalor  Supp.)  59; 
Keeler  v.  Salisbury,  33  N.  Y.  658;  Bunge  v. 
Eoop,  RyanY.  Ward,  Markle  y.  Hatfield,  Deuiey 
V.  Derby,  Mitchell  v.  Hatcley,  and  Dederick  v. 
Leman,  supra, 

A  compromise  induced  by  lies,  acted,  actuaL 
or  expression  of  part  of  the  truth,  where  called 
upon  to  speak,  will  not  stand,  but  a  party  may 
retain  what  he  may  receive  under  it  and  sue  for 
the  balance  justly  his  due. 

Gould  V.  Caywja  Co.  Nat.  Bank,  99  N.  Y. 
888;  Metropolitan  Elevated  B.  Go.  v.  Manhattan 
B.  Co.  14  Abb.  N.  C.  226. 

Even  if  plaintiffs  had  actually  received  and 
accepted  $8,000  each,  they  could  recover  the 
balance,  because  it  would  be  a  fraud  upon  them 
to  keep  them  out  of  the  balance. 

Talcott  V.  Hai-Hs,  98  N.  Y.  567. 

Since  the  claim  clearly  lacked  bona  fides  In 
part  or  in  toto,  in  fact  or  in  law,  which  was 
put  forth  by  the  Bamums,  the  so-called  com- 
promise falfs  through. 
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Feeter  v.  Weber,  78  N.  Y.  884.  See  OrmOee 
V.  Fotce,  54  Vt.  182;  Story,  Partn.  §  208;  Steto- 
-urt  V.  Ahirenfeldt,  4  Demo,  189. 

Where  a  claim  is  wholly  without  founda- 
tioD,  and  known  h^  the  parties  as  such,  a 
promise  to  pay  it  is  without  consideration. 
There  is,  in  such  a  case,  nothing  to  he  settled; 
therefore  the  settlement  is  no  consideration  for 
the  promise. 

Layd  v.  Lee,  1  Strange,  94;  Palfrey  v.  P&rt- 
land,  8.  dt  P.  B.  Oo.  4  Afien,  56;  Kidder  v,  Blake 
45  N.  H.  530;  8uUivan  v.  CoUins,  18  Iowa,  228; 
JSnotts  V.  Preble,  50  LI.  226;  Wilbur  v.  Orane, 
18  Pick.  284;  OraOy  v.  Wood,  6  N.  Y.  869; 
Newell  V.  Filter,  11  8medes  &  M.  481;  Lang 
V.  Towle,  42  Mo.  545;  FamhamY.  O^Brien,  22 
Me.  475;  Haynea  v.  Thorn,  28  N.H.  886;  La'ng 
V.  Johnson,  24  N.  H.  302;  Farringion  v.  Brown, 
7  N.  H.  271;  MulIioUand  v.  Bartlett,  74  lU.  68; 
Foster  v.  Metis,  55  Miss.  77. 

There  was  no  consideration  on  the  part  of  the 
Bamums  to  support  the  pretended  compromise. 

Coleman  v.  Burr,  93  N.  Y.  17.  See  Long 
Y.  Totole,  mipra;  Mitchell  y.  Hawley,  4  Denio, 
416;  Bunge  v.  Koop,  48  N.  Y.  226;  Famham 
V.  &Brien,  23  Me.  482. 

Where  the  promise  is  merely  oral,  and  is  un- 
-support^  by  any  consideration  except  the 
'Surrender  of  a  false  and  unfounded  claim,  un- 
fairly made,  the  promise  is  not  binding  as  a 
-compromise  upon  either  party. 

When  the  promise  is  a  note  or  other  i)arol 
irriting.  the  rule  is  the  same. 

When  the  writing  is  under  seal,  and  is  ac- 
knowledged, but  unfairness  and  want  of  any 
-consideration  therefor,  except  an  unfounded 
claim  made  in  a  dispute,  characterize  it,  the 
rule  is  the  same. 

Palfreys.  Portland,  8.  dP  B.Oo,A  Allen, 
^5;  Lanif  v.  Johnson,  24  K.  H.  802;  Wilbur  v. 
Orane^  13  Pick.  284;  8uUitan  v.  Gollins,  18 
luwa,  228;  Kidder  v.  Blake,  45  N.  H.  680; 
Foster  v.  Metts,  55  Miss.  77;  Vanderbilt  v. 
£chr^er,  91  N.  Y.  892. 

A  valid  contract  of  cancellation  of  the  origin- 
al co-partnership  agreement  would  necessarily 
have  been  based  upon  some  valid  considera- 
tion like  any  other  contract,  and  no  considera- 
tion is  shown  or  claimed. 

Bunge  v.  Foop,  supra;  JDewey  v.  Derby,  20 
Johns.  462;  Foersch  v.  Blaekwell,  14  Barb.  607; 
Vandorbilt  v.  Schreyer,  91  N.  Y.  392;  Cabot  v. 
Easkine,  8  Pick.  92;  Davisaon  v.  Ford,  28  W. 
Va.  617. 

Money  has  been  recovered  bv  suit  upon  facts 
not  as  strong  to  show  duress  of  goods  as  those 
here. 

8eholey  v.  Muntford,  60  N.  Y.  498,  64  N. 
Y.  521;  8chol^  v.  Balsey,  72  N.  Y.  578. 

Mr,  Spencer  Clinton*  for  respondent 
<;hatfield: 

The  Statute  of  Frauds  does  not  affect  the 
question  in  this  case,  as  the  contract  was  exe- 
cute at  the  time  of  the  alleged  compromise 
and  the  rights  of  the  parties  were  at  that  time 
fixed  by  the  partnership  agreement. 

Baxter  v.  West,  1  Drewiy  &  Sm.  173;  Wil- 
liams V.  WiUiams,  L.  R.  2  Ch.  294;  Bwrdon  v. 
Barkus^  4  De  G.  P.  &  J.  47. 

FoUett,  Ch,  J,,  delivered  the  opinion  of 
the  court: 
The  order  of  the  general  term  denying  the 

^  L.  R.  A* 


motion  for  a  new  trial  made  under  g  1001, 
Code  Civ.  Proc.  is  reviewable  by  this  court. 
Walker  v.  Spenrer,  86  N.  Y.  162;  Raynor  v. 
Baynor,  94  N.  Y.  248. 

But  the  general  term  could  not,  on  such  a 
motion,  review  questions  of  fact,  and  only  the 
questions  of  law  presented  by  the  exceptions 
can  be  considered  in  this  court.  Baynor  v. 
Baynor,  94  N.  Y.  248,  262. 

In  the  absence  of  fraud  or  duress,  a  settle- 
ment of  a  disputed  claim  preferred  in  good 
faith  by  a  promisee  against  a  promisor,  is  a  1&- 
gal  consideration  for  a  promise;  and  the  fact 
that  the  promlaor  had  a  legal  defense  to  the 
claim  setUed  is  no  defense  to  an  action  on  the 
new  promise.  Bussell  v.  Cook,  3  Hill,  604; 
Stewart  Y.  Ahrenfeldt,  4  Denio,  189;  Cransv. 
Hunter,  28  N.  Y.  889;  White  v.  Boyt,  78  N. 
Y.  605,  614,  515;  Feeter  v.  Weber,  78  N.  Y. 
384;  Dunham  v.  Qrimold,  100  N.  Y.  224,  1 
Cent.  Rep.  805;  Callisher  v.  Bisehoffsheim,  L, 
R  5  Q.  B.  449;  Oe^ord  v.  BftreUi,  25  L.  T. 
N.  S.  504,  20  Week.  Rep.  116;  Miles  v.  New 
Zealand  Afford  Estate  Co.  L.  Ei.  ^  Ch.  Div. 
266. 

The  cases  of  which  Byan  v.  Ward,  48  N.  Y. 
204,  is  a  type,  holding  that  a  payment  b^  a 
debtor  of  a  less  sum  than  the  amount  which 
he  admits  to  be  Justly  due  and  owing  by  him 
does  not  extinguish  the  debt,  though  the  cred- 
itor agrees  to  receive  the  less  sum  in  satisfaction, 
are  not  in  conflict  with  the  rule  above  stated. 
There  is  a  great  difference  between  claims  un- 
liquidated and  disputed,  and  those  which  are 
liquidated  and  undisputed,  a  compromise 
which  is  sufficient  to  bar  an  action  on  a  claim 
within  the  first  class  often  beins  quite  unsuffl- 
cient  to  bar  an  action  on  a  claim  within  ther 
second  class. 

The  law  regards  with  favor,  and  seeks  to  up- 
hold, settlements  of  pending  or  threatened  liti- 
gations, but  not  with  favor  an  attempt  to  dis- 
charge an  admitted  debt  by  payment  of  a  part 
of  it.  There  is  no  doubt  about  the  rule  above 
stated  being  flrmlv  established  in  the  law  of 
this  State;  but  the  important  question  is, 
whether  the  settlement  of  March  8,  1880,  is 
within  the  rule.  The  transaction  was  not  an 
executed  settlement  of  one  or  more  disputed 
claims  by  which  the  claimant  surrendered  or 
released  his  demands  in  consideration  of  the 
payment  of  a  sum  agreed  on,  or  upon  the 
promise  of  future  payment  of  the  sum  agreed 
on.  Li  the  absence  of  duress,  fraud  or  mis- 
take, an  account  stated  by  partners  between 
themselves  will  not  be  opened  and  investigated 
in  an  action  for  an  accounting.  Story,  Partn. 
^  206;  Lindley,  Partn.  5th  Eng.  ed.  512;  Pilling 
V.  Pilling,  3  De  G.  J.  &  S.  162;  Coventry  v. 
Barclay,  Id.  320.  But  the  controversy  settled 
March  8, 1880,  did  not  relate  to  the  accounts  be- 
tween all  or  any  of  the  parties  to  this  action,  as 
partners;  the  question  debated  and  settled  was. 
Had  Theodore  D.  Bamum  and  the  respondents 
been  partners  since  June  24, 1879,  and  each  en- 
titled to  a  fifth  of  the  profits  ?  They  finally 
agreed,  in  consideration  of  being  credited  with 
tS,000  each  and  of  the  future  partnership,  that 
no  partnership  had  previously  existed. 

This  contract  is  supported  by  a  valid  consid- 
eration. The  partnership  which  the  court 
found  then  existed,  and  which,  by  agreement, 
was  to  continue  for  more  than  a  year,  rested 
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only  on  an  oral  contract,  and  either  partner 
baa  a  right  to  determine  it  at  will. 

A  contract  forming  a  partnership  to  be  con- 
tinued beyond  one  year  is  within  the  section  of 
the  Statute  of  Frauds  which  provides  that 
every  agreement  which  by  its  terms  is  not  to 
be  performed  in  one  year  from  the  making 
thereof  is  void  unless  it  is  in  writing,  and  a 

Sartnership  so  formed  is  a  partnership  at  will. 
larris  v.  FeMum,  51  Conn.  128;  Williams  v. 
Jones,  6  Barn.  &  C.  108;  Jones  v.  MeMichad, 
12  Rich.  L.  176;  Essex  v.  Essex,  20  Beav.  442; 
Burdon  v.  Barkvs,  8  GifP,  412,  affirmed  4  DeG. 
F.  &  J.  42,  47,  50;  Reed,  Stat.  Fr.  §  191. 

We  have  not  been  referred  to  any  case  in 
this  State  wherein  this  proposition  has  arisen 
and  has  been  decided. 

In  Smith  v.  Ta/rlton,  2  Barb.  Ch.  336,  the 
parties,  by  an  oral  contract,  entered  into  and 
agreed  to  continue  in  partnership  for  three 
vears.  Before  the  expiration  of  the  time  lim- 
ited two  of  the  partners  filed  a  bill  against  the 
third  partner,  alleging  that  the  partnership 
property  had  been  sold  and  that  the  partnership 
was  dissolved  by  mutual  consent,  and  that  the 
defendant  had  misapplied  the  funds  of  the  firm. 
An  accounting  and  an  injunction  pendente  lite 
was  prayed  for.  An  injunction  was  granted 
on  the  bill  which  the  defendant  moved,  on  the 
bill  to  vacate,  but  the  motion  was  denied,  the 
chancellor  saying.  "  This  was  not,  as  the  coun- 
sel supposes,  an  a^ement  which  was  not  to 
be  performed  withm  one  vear,  so  as  to  require 
it  to  be  in  writing,  under  the  Statute  of  Frauds; 
but  it  was  the  formation  of  an  immediate  part- 
nership between  the  parties,  which  partnership 
was  to  continue  three  years  unless  sooner  dis- 
solved by  the  consent  of  such  parties.  In  this 
State  no  written  articles  are  necessary  to  con- 
stitute a  co-partnership  which  is  to  take  effect 
immediately;  although  a  written  agreement 
might  be  necessary  to  bind  the  parties  to  enter 
into  a  future  co  partnership  to  commence  after 
the  expiration  of  a  year." 

In  National  Bank  y.  Van  Denoerker,  74  N. 
Y.  234,  289,  it  was  said:  *'But  as  to  partner- 
ships, although  to  endure  for  a  longer  period 
than  a  year,  it  has  been  held  that  they  are  not 
within  the  Statute  of  Frauds.  Smith  y.  Tarl- 
ton,  2  Barb.  Ch.  886." 

In  the  first  case  the  complainants  alleged 
that  the  partnership  property  had  been  sold 
and  the  firm  dissolvetl  by  mutual  consent,  which 
was  not  denied.  The  question  whether  a  part- 
nership to  continue  more  than  one  year,  formed 
hy  an  oral  contract,  was  determinable  by  the 
will  of  either  pany,  was  not  in  the  case.  The 
second  case  did  not  arise  between  partners,  but 
was  an  action  brought  against  the  sharehold- 
ers in  a  joint  stock  association,  which  existed 
under  an  oral  contract,  to  recover  the  amount 
due  upon  executions  against  the  association, 
which  had  been  returned  unsatisfied.  It  was 
held  that  the  fact  that  the  association  existed 
under  an  oral  contract  was  not  a  defense  in  fa- 
vor of  the  shareholders  and  against  a  creditor 
of  the  association.  The  remark  quoted  was 
made  while  discussing  the  liability  of  the  share- 
holders and  cannot  be  regarded  as  a  determina- 
tion of  the  question. 

An  oral  contract,  invalid  by  the  Statute  of 
Frauds,  because  by  its  terms  it  is  not  to  be  per- 
formed within  one  year  from  the  making  there- 
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I  of,  is  not  validated  by  part  performance.    Bil- 
lington  v.  CahiU,  51  Hun,  182. 

To  hold  that  part  performance  is  perform- 
ance would  be  a  nullillcation  of  the  statute. 

The  agreement  of  March  8, 1880,  cannot,  un- 
der the  facts  found,  be  avoided  for  fraud  or 
duress.  It  is  not  found  that  the  position  of 
Stephen  O.  and  Theodore  D.  Bamum,  that  no 
lejscal  partnership  existed,  was  taken  in  bad 
faith.  There  is  no  finding  that  the  Bamums 
made  false  representations  or  concealed  any 
facts;  on  the  other  hand,  it  appears  that  all  of 
the  facts  now  known  were  then  known  to  the 
respondents.  Duress  per  minas  mi^ht  be  im- 
plied from  the  seventeenth  and  eighteenth* 
findings  of  fact  contained  in  the  decision  signed, 
but  for  the  finding,  made  on  the  request  of  the 
appellants,  *'that  the  plainliffs  consulted  coun- 
sel in  the  matter  (the  settlement  of  March  8, 
1880),  and  were  not  ignorant  of  their  rights,  if 
any,  nor  under  duress."  When  findings  of 
fact  are  so  inconsistent  that  they  cannot  be 
reconciled,  those  which  are  the  most  favorable 
to  the  appellant  are  controlling  on  the  appellate 
courts.  Redjield  v.  Rcdjidd,  110  N.  Y.  671; 
Bennett  v.  Bates,  94  N.  Y.  354;  Bonnell  y.  Oris- 
wold.  89  N.  Y.  122;  Schwinger  v.  Baymond,  83 
N.  Y.  192. 

The  facts  found  by  the  trial  court  are  insuf- 
ficient to  support  its  decision  that  the  oral  com- 
promise of  March  8,  1880,  "was  without  auy 
good  consideration  and  was  null  and  void." 

Tlie  order  and  judgment  should  be  retetHut 
and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

All  concur,  except  Potter,  Jl,  dissenting- 
and  writing  opinion. 

*The  flndinvs  referred  to  are  as  follows: 
17th.  That  the  plaintilTs  and  said  Cbatfleld  denied 
and  resisted  the  claims  so  set  up  by  said  Stephen  O. 
and  Theodore  D.  Bamum,  and  the  plaintiff*  took 
legral  oounsei  and  advice  as  to  their  rights  m  the 
premises:  thatneffotiatlons  in  respect  to  the  claims 
so  made  by  said  Stephen  O.  and  Theodore  D.  Bar- 
num  were  carried  on  by  them  with  the  plaintiffs  and 
said  Chattleld  from  about  the  middle  of  Febniar>% 
1880,  to  the  8th  of  March.  1880,  when  the  said  Ste- 
phen O.  and  Theodore  D.  Bamum  proposed  to  the 
plaintifTs  and  said  Chatflold  to  credit  each  (rf  them 
upon  the  books  of  the  new  firm  with  tlie  sum  of 
t&fiilO  as  their  share  of  the  profits  made  as  aforesaid, 
the  balance  of  such  profits  to  belong  to  said  Ste- 

Sheu  O.  and  Theodore  D.  Bamum,  and  that  tiie  new 
rm  should  be  oonsidorcd  as  commendnir  on  the 
10th  day  of  January,  188U,  the  date  of  the  inventory 
aforesiud,  and  the  ouslness  of  the  new  firm  should 
be  carried  on  from  that  thne  acoordlnfir  to  the 
terms  of  their  original  co-partnership  agreement: 
and  the  said  Stephen  O.  and  Theodore  D.  Bamum 
threatened  that  if  their  said  proposal  was  not  ac- 
cepted bv  the  plaintiffs  and  said  Cbatfleld  thoy 
would  refuse  to  recocrnize  the  existence  of  the  new 
firm,  and  deprive  the  plalDtifliBand  said  Ohatfield  of 
all  interest  in  the  busmess  and  profits  thereof. 

18th.  That  the  plaintiffs  and  said  Ghatfleld,  influ- 
enced by  the  threats  so  made,  and  the  claims  so  set 
up  by  the  said  Stephen  O.  and  Theodore  D.  Bar- 
nunu  did,  on  the  dth  day  of  March,  1880,  agree,  ve. 
bally,  with  said  Stephen  O.  and  iOTheodore  D.  B.m- 
num  that  they,  the  plaintiffs  and  said  ChatficM. 
should  each  be  credited  on  the  books  of  the  new 
firm  with  the  sum  of  $8,000,  which  should  be  in  full 
for  their  share  of  the  net  profits  of  said  firm  up  to 
the  10th  day  of  January,  1800;  tiiat  the  balance  of 
said  profits  of  the  new  flm  to  the  day  last  afore* 
said  should  be  credited  on  said  books,  and  belon^r 
to  said  Stephen  O.  and  Theodore  D.  Bamum:  that 
the  Arm  of  S.  O.  Bamum^i  So»^  Oompany  should 
be  considered  as  commencing  on  the  10th  day  of 
January,  1880,  and  the  business  should  be  carried 
on  from  that  time  by  that  firm  according  to  the 
terms  of  their  original  co-partnership  agreement. 
IRcp.] 
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This  IS  an  appeal  from  an  order  of  the  Gen- 
eral Term  of  the  Superior  Court  of  Buffalo, 
denying  a  motion  upon  behalf  of  the  defend- 
ants Barniims  for  a  new  trial.  The  facts  al- 
leged in  the  complaint  and  substantially  found 
by  the  learned  trial  court  are  that  the  action 
was  commenced  hi  November,  1883,  and  was 
brought  for  an  accounting  and  adjustment  of 
the  co-partnership  affairs  and  business  between 
the  plaintiffs  and  defendants  Theodore  D.  Bar* 
num  and  jSdward  J.  Chatfield,  and  for  the  de- 
termination of  the  claims  and  rights  of  the  de- 
fendant Stephen  O.  Bamum,  which  were  in- 
volved in  the  partnership  of  the  other  parties 
to  this  action.  The  defendant  Chatfield  was 
made  a  party  defendant  for  the  reason  that  he, 
at  the  date  of  the  commencement  of  the  action, 
declined  to  be  a  plaintiff  therein.  His  interests 
and  rights  in  the  controversv  are,  however,  of 
the  same  character  as  those  of  the  plaintiffs,  and 
he  has  subsequently  cooperated  with  the  plain- 
tiffs and  seeks  an  affirmance  of  the  order  appeal- 
od  from.  That  the  plaintiffs,  with  the  defend- 
ants Theodore  D.  Bamum  and  Ghatfleld,  about 
the  23d  day  of  June,  1879,  formed  an  agreement 
of  co-partnership  and  entered  upon  itsi)erform- 
ance  and  continued  in  the  performance  of  such 
partnership  agreement  until  March  28, 1882;  that 
among  the  terms  of  this  co-partnership  agree- 
ment were  these,  that  the  stock  of  goods  saved 
from  the  fire  and  allowed  by  the  insurers  to  re- 
main as  the  property  of  the  former  firm  of  S.  O. 
Bamum  &  Son  (consisting  only  of  the  defend- 
ants Bamums)  was  to  be  contributed  by  them 
after  the  payment  to  them  of  the  sum  of  $115,- 
000  for  the  foes  of  their  goods  destroyed  by  the 
fire;  that  said  co-partnership  agreement  should 
be  reduced  to  wridng  and  be  signed  by  the  mem- 
hers  of  it,  and  that  each  of  the  persons  compos- 
ing said  co-partnership  should  contribute  the 
sum  of  $5,000  towards  the  capital  stock  as  he 
conveniently  could  and  as  he  should  be  required 
to  do  80;  that  the  firm  should  purchase  the  re- ! 
mains  of  the  stock  of  the  firm  of  S.  O.  Bamum ' 
A  Son  and  their  good- will  for  the  sum  of  $40,- 
000,  and  commence  business  at  once  at  a  place 
specified,  under  the  style  of  S.  O.  Bamum's  Son 
&  Co.,  and  should  continue  three  years;  that 
said  new  firm  took  possession  of  tiie  store  and 
goods  80  purchased,  and  bought  and  paid  for 
other  gooasaccording  to  the  agreement;  that  the 
new  firm  entered  upon  and  continued  said  co- 
partnership business  as  before  stated,  and  that, 
from  the  time  of  its  commencement  to  or  prior 
to  the  1st  day  of  January  following  the  date  of 
said  copartnership^had  made  profits  amounting 
to  $60,000  or  upwards;  that  the  defendants  Bar- 
nums,  after  said  profits  had  been  earned  upder 
the  formation  and  operation  of  said  co-partner- 
ship between  plaintiffs  and  defendants,  Theo- 
dore Bamum  and  Chatfield,  asserted  and 
claimed,  well  knowing  such  claims  to  be  false 
in  fact  and  the  contrary  to  be  true,  that  the 
firm  of  S.  O.  Bamum's  ^n  &  Co.  had  not  been 
in  existence,  and  that  the  former  firm  of  S.  O. 
Bamum  &  Son  had  been  in  existence  and  oper- 
ation, and  that  said  profits  belonged  to  the  firm 
of  S.  O.  Bamum  &  Son  and  not  to  the  firm  of 
S.  O.  Bamum's  Son  &  Co.,  and  at  the  Fame 
time  threatened  that  if  said  claims  were  not  ac- 
ceded to  by  the  members  of  the  alleged  firm  of  S. 
O.  Bamum's  Son  &  Co.,  the  said  firm  of  S.  O. 
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Barnum  &  Son  would  drive  out  the  members  <A 
said  alleged  firm  and  prevent  the  latter  from 
participating  in  the  busmess  and  its  profits  al- 
together, and  would  institute  legal  proceedings 
and  testify  therein  to  effectuate  such  result,  and 
by  these  meaus  induced  the  plaintiffs  and  said 
Chatfield  to  permit  entries  to  be  made  upon  the 
books  of  said  alleged  firm  tending  to  show  that 
said  alleged  firm  was  not  organized  until  Jan- 
uary, 1880,  and  that  theproiitsof  the  said  busi- 
ness from  June.  1879,  to  5farch  15, 1880,  did  not 
belong  to  the  alleged  firm  of  S.  O.  Barnum's  Son 
&  Co.  but  the  firm  of  S.  O.  Bamum  &  Son; 
that  said  plaintiffs  and  defendant  Chatfield, 
without  consideration  therefor  and  because  of 
fear  inspired  by  such  pretenses  aDd  threats,  per- 
mitted such  and  other  entries  to  be  made  upon 
the  books  of  the  allesed  firm  indicating  that  the 
plaintiffs  and  defendant  Chatfield  were  receiv- 
ing respectively  salaries  or  compensation  in  the 
sum  of  $8,000,  instead  of  their  appropriate 
shares  of  the  profits  eamed  by  tbe  alleged  co- 
partnership, and  that  said  Barnums'  received 
all  of  said  profits  except  tbe  said  sum  of  $8,000 
credited  upon  the  books  of  said  alleged  firm  to 
the  plaintiffs  and  defendant  Chatfield,  and  the 
co-partnership  was  to  be  regarded  as  commenc- 
ing upon  the  10th  day  of  January,  1880;  that 
the  partnership  as  thus  compromised  or  mod- 
ified continued  its  business  until  the  2dd  day  of 
March,  1882,  when  the  said  Theodore  Bamum 
refused  to  continue  the  co-partnership  any 
longer  and  thereupon  the  partnership  was  dis- 
solved by  mutual  consent  of  tbe  partners;  that 
at  the  time  of  such  dissolution  the  assets  over 
and  above  liabilities,  etc.,  amounted  to  tbe  sum 
of  $149,280.60,  and  thereupon  the  plaintiffs 
formed  a  new  partnership  and  the  Barnums  and 
Chatfield  formed  a  new  firm  under  the  style  of 
S.  O.  Bamum's  Son  &  Co.,  each  firm  taking  a 
portion  of  the  stock  in  trade  with  the  consent 
of  the  other,  and  the  other  assets  and  books  of 
account  remained  in  possession  of  Theodore 
Barnum  and  Chatfield;  that  upon  and  subse- 
quent to  the  dissolution  the  plaintiffs  claimed 
that  the  division  of  the  assets  and  profits  should 
be  upon  the  basis  of  the  co-partnership  agree- 
ment alleged  to  have  been  made  in  Jime,  1879, 
to  the  time  of  the  dissolution,  regardless  of  the 
subsequent  or  compromise  agreement  which 
tl)ey  alleged  was  null  and  void  and  without 
consideration,  and  the  defendants  Bamums 
claimed  that  such  division  should  be  from  Jan- 
uary, 1880,  the  date  of  the  alleged  compromise 
agreement  to  the  date  of  the  dissolution,  and 
that  plaintiffs  and  defendant  Chatfield  should 
be  credited  with  $2,500  instead  of  $3,000. 

As  conclusions  of  law  from  the  findings  of 
fact  the  learned  trial  judge  finds  that  the  al- 
leged modified  or  compromise  agreement  was 
without  consideration  and  was  null  and  void, 
and  that  the  plaintiffs  and  defendant  Chatfield 
are  entitled  to  an  accounting  of  the  partnership 
affairs,  doings  and  business  transactions  taken 
and  stated  from  the  24th  of  June,  1879,  the 
date  of  the  alle^  formation,  to  March  28, 
1882,  the  date  of  its  dissolution.  An  interlocu- 
tory decree  was  directed  accordingly. 

A  motion  was  made  upon  a  case  and  excep- 
tions at  General  Term  of  the  Superior  Court  of 
Buffalo,  for  a  new  trial.  That  motion  was 
denied,  and  this  is  an  appeal  from  the  order 
denying  the  motion. 
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The  motion  was  properly  made  and  this  ap- 
peal properly  taken  under  the  provisions  of  the 
Code  of  Civil  Procedure.  At  least  there  is  no 
question  of  practice  Involved  in  this  appeal. 
There  was  no  opinion  by  the  trial  Judge  nor  by 
the  general  term. 

Potter^  c/i,  dissentinff: 

The  interlocutory  judgment  in  this  case  is 
based  upon  the  want  of  a  legal  consideration  to 
support  the  second  agreement  of  co-partnership, 
or,  as  it  is  called  for  convenience  m  the  briefs 
of  counsel,  the  compromise  agreement.  If  the 
compromise  agreement  is  hdd  valid,  the  ac- 
counting should  not  extend  beyond  its  date. 
If  held  mvalid,  the  accounting  should  extend 
to  the  24th  of  June,  1870,  the  date  of  the  first 
agreement  of  co-partnership. 

The  (question  first  to  be  considered  upon  this 
appeal  is  whether  there  is  a  valid  consiaeration 
to  support  the  compromise  agreement. 

And  secondly,  if  there  is  a  want  of  such  con- 
sideration, are  the  findings  sufficient  in  sub- 
stance and  form  to  support  the  determination 
based  upon  the  want  of  such  consideration  ? 

It  is  elementary  law  that  an  adequate  con- 
sideration is  essential  to  the  binding  force  of  a 
contract,  whatever  may  be  the  form  or  the  sub- 
ject of  the  contract.  'Whether  the  contract 
IS  original,  creating  a  status  or  condition  of 
things  that  did  not  before  exist,  or  whether  it 
is  secondary,  changing  the  condition  of  things 
created  by  a  former  or  existing  contract,  aeon- . 
sideration  is  as  necessary  to  the  secondaiy  as  to  1 
the  primary  contract.  Hence  a  later  contract 
having  precisely  the  elements  of  a  former  con- 
tract is  invalid  and  incapable  of  enforcement, 
for  the  reason  that  it  has  no  consideration.  It 
becomes  nec^sarv  to  analyze  these  two  con- 
tracts of  partnership  and  learn  just  what  each 
contained.  If  any  right  or  advantage  which  a 
party  had  under  a  former  contract  has  been 
abandoned  or  modified,  see  whether  the  party 
who  is  alleged  to  have  relinquished  or  modified 
a  right  or  advantage  that  he  had  under  an  ex- 
isting contract  did  so  upon  a  good  considera- 
tion. If  he  has  not  and  could  not  by  any  possi- 
bility derive  any  benefit  for  the  relinquishment, 
there  is  no  binain^  relinquishment  and  he  may 
•  etUI  assert  and  mamtain  all  the  terms  and  rights 
to  which  he  was  entitled  under  the  former 
agreement,  and  the  former  agreement  is  the 
only  obligatory  agreement  between  the  parties. 
Now  what  were  tne  rights  of  the  parties  under 
the  former  agreement  of  partnership, and  which 
of  them  has  been  chang^  bv  the  latter,  and 
what  was  the  consideration  for  the  change  ? 
This  is  the  true  test  of  all  contracts,  and  that, 
too,  quite  aside  from  duress  or  fraud.  Wheth- 
er or  not  the  agreement  was  voluntary  only 
goes  to  the  state  of  mind  of  one  of  the  contract- 
ing parties  and  has  reference  to  the  competen- 
cy of  the  party  to  make  a  binding  contract. 

And  so  fraud  in  the  making  of  a  contract 
will  just  if  V  a  rescission  without  regard  to  the 
consiaeration.  The  element  of  fraud  in  a  con- 
tract may  and  often  does  have  more  relation  to 
the  state  of  mind  which  the  fraud  has  induced 
in  one  of  the  contracting  parties,  than  the  value 
of  the  consideration. 

But  in  my  apprehension  of  this  case  there 
was  a  total  and  palpable  want  of  a  legal  con- 
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sideration  moving  the  plaintiflb  to  the  making 
of  the  second  contract  of  co-partnership. 

The  co-partnership  had  been  agreed  upon 
verbally  in  every  detail  and  particular.  The 
parties  had  entered  upon  its  performance  and 
continued  to  do  so  from  June,  1879,  to  Febru- 
ary, 1880,  in  which  time  the  co-partnership  had 
made  $60,000,  and  had  established  a  lucrative 
and  promising  business  with  ample  credit  and 
cash  to  continue  it,  when  the  defendant  Theo- 
dore, for  the  first  time,  soon  to  be  followed  by 
bis  father  in  the  assertion,  pretended  thai  there 
had  been  no  partnership  and  that  the  plaintiffs 
were  not  entitled  to  share  in  the  profits  earned 
for  the  reason  that  written  articles  of  co-part- 
nership had  not  been  signed  and  the  plaintiffs 
had  not  paid  the  sums  they  were  to  contribute. 
The  hollowncss  of  these  reasons  is  manifest 
from  the  evidence  and  the  findings,  that  S.  O. 
Bamum,  who  was  not,  and  was  not  to  be,  a 
partner,  was  to  procure  the  articles  of  co-part- 
nership to  be  drawn  by  his  brother-in-law  in 
Utica,  at  some  future  time,  and  that  when  they 
were  prepared  they  were  never  signed  by  de- 
fendants Theodore  and  Chatfleld,  or  presented 
to  the  plaintiffs  signed  by  Theodore  and  Chat- 
field,  with  a  request  or  requirement  that  the 
plaintiffs  should  sign  the  articles. 

And  as  to  paying  in  the  capital  to  be  con- 
tributed, it  was  to  be  done  when  required  of  the 
plaintiffs  and  Chatfield,  and  that  of  Chatfleld 
was  to  be  furnished  him  by  defendant  8.  O. 
Bamum,  and  the  same  was  never  furnished 
him  or  offered  to  be  furnished  him  by  Stephen. 

The  terms  of  the  new  partnership  were  pre- 
cisely the  terms  of  the  old  co-partnership  except 
that  the  co-partnership  was  to  date  from  the 
10th  day  of  January,  1880,  the  day  of  the  com- 
pletion of  the  inventory,  showing  that  there 
had  been  made  in  the  co-partnership  business 

f  60,000,  instead  of  the  24th  of  June,  1879,  the 
ay  the  co-partnership  was  entered  into,  and, 
of  course,  before  any  profits  had  been  made. 
It  is  true  the  plaintiffs  were  credited  upon  the 
books  containini?  the  co-partnership  accoimta 
the  sum  of  $8,000. 

But  they  were  each  entitled  to  be  paid  or  to 
be  credited  upon  the  same  books  the  sum  of 
$12,000,  the  share  of  each  of  them  in  the  prof- 
its of  $60,000. 

This  is  a  case  where  a  party  has  received  a 
smaller,  instead  of  a  larger,  sum  undoubtedly 
his  due.  and  now  it  is  sought  to  be  maintained 
that  the  smaller  sum  paid  and  satisfied  the 
larger  sum.  This  is  not  like  the  case  of  dis- 
puted or  forgotten  or  erroneous  items  of  claims 
and  counterclaims,  and  of  amounts  which  af- 
fect and  change  amounts  or  aggregations. 

There  is  and  can  be  in  this  case  no  doubt  or 
difference  of  opinion  or  honest  dispute  about 
the  amounts  or  nature  or  character  of  these  two 
sums.  They  are  known  and  fixed  at  $3,000  as 
the  smaller  sum  and  $12,000  at  least  as  the 
larger  sum.  All  the  facts  and  elements  result- 
ing in  those  two  sums  of  money  or  in  any  wise 
relating  to  them  were  fixed  unalterably,  and 
were  known  perfectly,  and  so  were  incapable 
of  misapprehension  by  the  parties. 

Now,  as  I  apprehend  the  law  in  relation  to 
the  consideration  essential  to  compromise  or 
substituted  agreements,  there  must  be  some 
material  element  of  doubt,  and  that  both  par- 
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ties  are,  or  the  promisee  at  least  is,  acting  in 

food  faith  in  respect  to  such  doubtful  element, 
will  not  stop  to  fiive  the  facts  but  simply  the 
language  ^mployea  by  the  judges  in  their  opin- 
ions in .  a  few  leading  cases  involving  the 
guesiion  of  consideration  in  this  class  of  con- 
tracts. 

**  The  compromise  of  a  claim  wholly  desti- 
tute of  color  or  foundation  or  not  made  in 
good  faith,  is  not  a  good  consideration  for  an 
agreement,*'  if  it  appear  that  the  party  knew 
that  the  claim  made  (and  compromise)  was 
groundless  or  fictitious.  F^ter  v.  Weber,  78 
K  Y.  8a4-388. 

"The  claim  must  be  a  doubtful  one."  White 
V.  Hoyt,  73  N.  Y.  505. 

Judge  Ruger  quotes  with  approval  and  ap 
plies  to  the  case  then  under  consideration  in 
VanderbiU  v.  Schreyer,  91  N.  Y.  401.  the  rule 
as  stated  by  Pollock  on  Principles  of  Contracts, 
that  "neither  the  promise  to  do  a  thin^,  nor  the 
actual  doing  of  it,  will  be  a  good  consideration 
if  it  is  a  thing  which  the  party  is  bound  to  do 
by  the  general  law,  or  by  a  subsisting  contract 
with  the  other  party." 

He  also  quotes  the  rule  as  stated  by  Parsons 
on  Contracts,  2d  vol.,  437:  "Nor  is  the  perform- 
ance of  that  which  the  party  was  under  a  pre- 
vious valid  legal  obligation  to  do  a  sufficient 
consideration  for  a  new  contract;"  and  Judge 
Ruger  in  his  opinion  cites  numerous  cases  illus- 
tratmg  the  rule.  Crot^  v.  Wood,  6  N.  Y.  369; 
BartUtt  V.  Wyman,  14  Johns.  260;  Ayrea  v. 
Chicago,  R.  1.  <fi  P.  R,  Co,  62  Iowa,  478;  Conr 
over  V.  StiUwell,  34  N.  J.  L.  54;  Reynolds  v. 
Nugent,  25  Ind.  328;  Marris  v.  Carter,  8  El.  & 
Bl.  559;  Stilh  v.  Myrick,  2  Camp.  817,  and 
several  additional  cases. 

"It  is  essential  that  the  claim  be  sustainable 
at  law  or  in  equity;  or  at  least  that  it  be  doubt- 
ful either  in  its  right  or  amount.  SuUivan  v. 
Collins,  18  Iowa,  228.  The  surrender,  forbear- 
ance or  assignment  of  a  claim  having  no  legal 
validity  is  not  a  sufficient  consideration  for  a 
promise."    Kidder  v.  Blake,  46  N.  H.  530. 

If  we  have  reference  to  the  cases  cited  by  the 
appellant  we  find  those  cases  contain  the  same 
essential  qualities  in  the  consideration  to  sup- 
port a  compromise  agreement.  Miles  v.  Neio 
Zealand  Alford  EstaU  Co,  L.  R.  32  Ch.  Div. 
266;  Cotton,  L,  J,,  uses  this  langus^:  "Now 
what  I  understand  to  be  the  law  is  this,  if  there 
is  in  fact  a  serious  claim  honestly  made,  the 
abandonment  of  the  claim  is  a  good  considera- 
tion for  a  contract."  Now  by  "honest  claim"  I 
think  is  meant  this,  "that  a  claim  is  honest  if 
the  clHimant  does  not  know  facts,  or  does  not 
know  that  his  claim  is  unsubstantial,  or  if  he 
does  not  know  facts,  to  his  knowledge,  un- 
known to  the  other  psu1;y,  which  show  that  his 
claim  is  a  bad  one." 

Cockburn.  Ch,  J,,  says  in  CaUisher  v.  Bi*- 
(ihoffsheim,  L.  R  6  <^.  B.  449:  "If  he  bona  fide 
believes  he  has  a  fair  chance  (of  sustaining  his 
claim),  then  his  forbearance  or  surrender  or 
abandonment  of  his  claim  or  a  portion  of  it 
will  constitute  a  good  consideration." 

It  seems  to  me  it  would  be  altogether  unrea- 
sonable to  argue  in  view  of  the  evidence  and 
the  findings  in  this  case  that  theBarnums  made 
this  claim  bona  fide,  or  could  have  entertained 
an  honest  belief  that  there  had  not  been  a  part- 
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nership  existing  between  them  and  the  plaintiffs 
from  June  24,  1879,  and  while  these  profits 
were  being  earned  and  down  to  the  time  of 
their  discovery  of  the  $60,000  profits  in  Janu- 
ary and  February,  1880;  and  therefore  such  a 
belief  could  not  constitute  a  valid  and  legal 
consideration  for  the  substituted  or  compromise 
agreement. 

Nor  can  I  see,  in  view  of  the  evidence  and 
findings  from  it,  either  made  or  possible  to  be 
made,  that  any  other  consideration  for  the  sup- 
port of  the  second  agreement  can  t)e  ex- 
tracted. 

If  it  should  be  argued  or  insisted  that  this 
verbal  agreement  of  co-partnership  for  three 
years  was  void  imder  the  Statute  of  Frauds,  it 
might  be  effectually  answered,  that  that  was 
not  the  point  of  controversy  or  difference  that 
arose  between  these  parties  and  is  not  the  ques- 
tion upon  this  appeal 

Assuming,  for  the  purpose  of  considering 
such  contention  upon  the  part  of  the  delcnd- 
ants,  that  a  verbal  contract  of  co-partnership 
beyond  one  year  is  void  and  incapable  of  en- 
forcement, that  has  nothing  to  do  with  this 
case.  This  case  concerns  a  verbal  contract 
made  and  actually  executed  from  June  to  the 
succeeding  February  and  the  fruit  and  results 
of  the  executed  agreement.  If  the  plaintiffs  in 
this  case  were  seeking  to  enforce  the  continu- 
ance of  the  first  co-partnership,  the  question 
would  be  before  us;  and  there  are  some  quite 
authoritative  decisions  that  would  seem  to  sup- 
port such  a  contention  upon  the  part  of  the 
plaintiffs.  Nat,  Bank  of  8ohuylerf>ille  y.  Van 
Derwerker,  74  N.  Y.  284. 

But  that  case  is  not  here  and  we  need  not 
discuss  it.  What  we  are  called  upon  to  dis- 
pose of  there  is  no  legal  question  at)out,  and 
that  is  that  an  execute  partnership  or  one  in 
process  of  execution  is  valid  so  far  as  executed, 
and  confers  the  rights  which  are  under  consid- 
eration in  this  case. 

It  is  verv  manifest  that  it  was  not  the  (ques- 
tion whether  or  not  a  co-partnership  existed 
between  these  parties,  and  if  not  the  desire  to 
form  one,  that  gave  rise  to  this  controversy; 
but  it  was  how  this  lar^e  amount  of  profits 
should  be  divided;  and  the  denial  of  the  part- 
nership was  the  means  to  that  end. 

If  it  shall  be  said  that  the  plaintiffs  made  this 
second  agreement  because  there  was  a  doubt 
about  the  legal  continuance  of  the  first  agree- 
ment, it  may  be  replied  that  the  second  agree- 
ment did  not  cure  the  defects  of  the  old,  for 
the  second  agreement  was  not  in  writing  and 
so  was  terminated  by  Theodore,  the  same  as 
the  first,  when  it  suited  his  pleasure  to  do  so. 

And  so  of  the  other  pretext  of  the  Barnums 
for  the  failure  of  the  first  agreement;  viz. :  the 
delay  of  plaintiffs  in  paying  into  the  firm  the 
portions  of  capital  that  tney  had  agreed  to  pay. 
There  was  delay  and  failure  in  respect  to  those 
payments  by  plaintiffs  after  making  the  second 
agreement;  and  the  defendant  Chatfield.  who 
was  to  have  been  furnished  under  the  first 
agreement  with  |5,000  by  defendant  S.  O.  Bar- 
num,  never  put  in  anything  towards  the  capital 
except  the  credit  of  tne  $3,000  upon  the  occa- 
sion of  the  formation  of  the  second  partner- 
ship. 

My  conclusion  is  that  there  was  no  valid  and 
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]6gn\  consideration  to  support  the  compromise 
agreement. 

The  remaining  consideration  in  this  case  is 
"Whether  the  findings  are,  or  can  be,  made  with- 
in the  settled  rules  of  practice,  sufficient  to 
support  the  judgment  and  order  appealed  from. 
We  may  here  properly  remark  that  it  should 
not  he  the  disposition  of  courts  to  allow  a  mere 
technical  rule  of  practice  to  delay  for  a  long 
time,  or  to  defeat,  the  accomplishment  of  jus- 
tice between  litigants. 

The  trial  court  found  from  the  evidence  all 
the  facts  relating  to  the  formation,  terms  and 
execution  of  the  first  agreement  of  co-partner- 
ship, and  the  court  also  found  all  the  facts  re- 
lating to  the  second  agreement  of  co-partner- 
ship, and  found  as  a  conclusion  of  law,  from 
the  facts  so  found,  that  the  second  agreement 
was  void  for  want  of  a  valid  and  legal  consid- 
eration. 

It  seems  to  me  there  is  necessarily  involved 
in  the  findings  made,  the  finding  of  ihe  ab- 
sence of  anv  element  which  could  constitute  a 
valid  consiaeration  for  the  alleged  compromise; 
such  as  that  there  was  a  doubtful  claim  pre- 
sented by  the  defendants  to  the  plaintiffs,  or 
that  there  was  an  honest  and  bona  fide  claim 
or  the  belief  in  such  a  claim  on  the  part  of  the 
defendants,  or  that  the  defendant  did  not 
know  that  their  claim  was  groundless  or  ficti- 
tious. 

If  the  defendants  had  a  doubtful  claim,  or 
the  defendants  believed  they  had  a  claim,  or 
honestly  and  in  good  faith  put  forward  a  doubt- 
ful or  any  claim,  and  abated  anything  there- 
from in  forming  the  second  agreement,  that, 
as  matter  of  law,  would  have  constituted  a 
sufficient  consideration  for  the  compromise 
agreement.  The  conclusion  of  the  trial  court 
that  there  was  no  consideration  necessarily  neg- 
atives or  is  a  finding  that  none  of  those  ele- 
ments or  essentials  to  a  good  consideration  ex- 
isted in  fact. 

If  the  defendants  desired  a  specific  finding 
that  any  of  those  elements  of  a  good  considera- 
tion existed  as  a  matter  of  fact,  they  should  have 
requested  a  specific  finding  in  that  regard;  but 
they  failed  to  do  so  and  they  cannot  now  be 
heard  to  complain. 

It  cannot  be  a  reasonable  rule  or  requirement 
i^hen  a  court  has  found  all  the  facts  requested, 
or  facts  sufficient  to  justify  its  conclusions  of 
law,  that  it  should  be  required,  and  without  a 
request  therefor,  to  write  out  a  finding,  or  a 
special  plea,  or  an  argument  of  nice  distinction 
wherein  the  evidence  or  the  reasoning  failed  to 
8U5itain  the  contention  of  the  unsuccessful 
party. 

It  seems  to  me" very  plain  that  the  evidence 
in  this  case  is  ample  to  justify  a  finding  that 
none  of  those  essentials  of  a  valid  considera- 
tion existed;  and  where  that  is  the  case,  and  a 
specific  finding  is  necessary  to  support  the 
jud^^ment,  and  no  request  was  made  therefor, 
resort  may  be  had  to  the  evidence  for  the 
purpose  of  sustaining  the  judgment.  Ever- 
9on  V.  Syracuse,  100  IT.  Y.  577,  584,  1  Cent. 
Rep.  756;  Moares  v.  Tatonshend,  102  N.  T. 
887,  8  Cent.  Rep.  441 ;  Grant  v.  Morae,  22 
N.  Y.  823;  Oberiander  v.  Sjpiess,  45  N.  Y.  175 
and  cases  there  cited. 

I  think  the  order  appealed  from  should  be 
affirmed,  with  costs. 

6  L.  R.  A. 
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Spencer  TRASK  et  al.,  AppU. 

(....N.  T > 

1.  Tbe  fxrmX  promise  of  brokers*  that  tf 
their  principal  is  djflBat4sfled  with  bonds  which 
they  shall  purchase  for  him  they  will,  upon  re- 
quest, take  them  off  his  hands  at  what  they  cost 
him,  is  not  a  contract  for  the  sale  of  eroods,  things 
in  action,  etc.,  within  that  section  of  the  Statute 
of  Frauds  relating  to  sales  of  personal  property 
for  more  than  $60,  but  is  a  provision  for  the  re- 
scission of  the  entire  contract,  and  is  valid. 

8.   It  is  not  apparently  beyond  the  scope 

of  the  business  of  a  firm  of  bankers  and  brokers, 
who  are  accustomed  to  purchase  and  carry  seou- 
ritles  on  margins  for  their  customers,  to  acree  to 
take  back  from  their  principal  stocks  purchased 
for  him  if  he  is  dissatisfied;  and  the  latter  may  rely 
on  such  an  agreement  made  with  one  partner. 

8.  The  principal's  neg^lect»  in  such  case,  to 
return  the  bonds  withm  a  reasonable  time,  will 
be  excused  where  he  retains  them  by  advice  of  a 
member  of  the  firm  making  the  agreement* 

(October  8, 1880.) 

APPEAL  by  defendants  from  a  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  atflrming  a  judgment  of  the 
Montgomery  Circuit,  entered  upon  a  verdict 
directed  for  plaintiff  in  an  action  to  recover 
the  contract  price  for  certain  bonds  returned 
by  plaintiif  to  defendants.    Api^med, 

Statement  by  FoUett,  Ch,  J.: 

Since  January,  1882,  the  defendants  have 
been  bankers  and  brokers,  doing  business  as 
partners  under  a  firm  name.  On  the  trial  of 
the  issues  the  plaintiff  testified  that  on  the  18th 
of  January,  1882,  the  managing  partner  of  the 
firm,  at  its  place  of  business,  orally  agreed 
with  the  plaintiff  to  purchase  for  him,  if  they 
aiuld  be  bouc^ht  in  the  market,  income  mort- 
gage bonds  of  the  Ohio  Central  Railroad  of  the 
par  value  of  $10,000,  "and  any  time  you  want 
to  ^et  rid  of  them  we  will  take  them  off  your 
hands  at  what  they  cost  you."  Later  in  the 
day  the  defendants  reported  to  the  plaintiff  that 
they  had  purchased  the  bonds  for  $4,800,  and 
that  their  commissions  were  $12.50,  and  there- 
upon the  plaintiff  paid  $1,000  towards  the  pur- 
chase  price.  The  bonds  were  retained  by  the 
defendants  as  security  for  the  sums  due  from 
the  plaintiff  to  them  until  November  16, 1882, 
when  the  plaintiff  paid  the  full  purchase  price 
for  the  bonds,  commissions  ana  interest,  and 
took  them  into  his  possession.  The  market 
price  of  the  bonds  declined  until  April  28, 
1884,  when  they  were  selling  for  about  ten 
cents  on  a  dollar.  On  this  date  the  plaintiff 
tendered  the  bonds  to  the  defendants,  and  de- 
manded that  they  pay  him  $4,8 12.50,  which 
they  refused  to  do,  and  April  30,  1884,  this  ac- 
tion was  brought,  on  contract,  to  recover  that 
sum.  The  defendants  did  not  contradict  the 
plaintiff's  evidence,  which  was  corroborated  by 
three  witnesses;  but,  at  the  close  of  his  case, 
they  moved  for  a  nonsuit,  on  the  grounds: 

1.  That  the  oral  contract  was  void  for  not 
complying  with  the  following  section  of  the 
Statute  of  Frauds. 
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"Sec  8.  Every  contract  for  the  sale  of  any 
'goods,  chattels  or  things  in  action,  for  the  price 
of  $50  or  more,  shall  l^  void,  unless,  (1)  a  note 
or  memoraDdum  of  such  contract  be  made  in 
writing,  and  be  subscribed  by  the  parties  to  be 
charged  thereby;  or,  (2)  unless  the  buyer  shall 
accept  and  receive  part  of  such  goods,  or  the 
evidences,  or  some  of  them,  of  such  things  in 
action;  or,  (8)  unless  the  buyer  shall,  at  the 
time,  pay  some  part  of  the  purchase  money." 

2.  That  the  evidence  was  insufficient  to  sustain 
the  conclusion  that  the  managing  partner  had 
-authority  to  bind  the  firm  by  such  a  con- 
tract. 

8.  That  the  plainti£f  did  not  tender  the  bonds 
and  demand  the  repayment  of  the  price  within 
a  reasoqable  time,  and  thereby  lost  his  right  of 
action. 

Tbe  motion  was  denied,  and,  the  defendant 
not  asking  to  have  any  question  submitted  to 
•the  jury,  a  verdict  was  directed  in  favor  of  the 
plaintiff  for  $4,800,  with  interest  thereon  from 
April  28,  1864.  A  judgment  was  entered  on 
the  verdict,  which  was  affirmed  by  tbe  general 
'term. 

Mesara.  Smith  &  Nellisy  for  appellants: 

The  burden  of  showing  an  agency,  and  the 
authority  of  the  agent  in  the  premises,  is  on 
the  plaintiff. 

Wharton,  Ag.  §  459;  Dunlap's  Paley,  Ag. 
pp.  809,  811;  Pole  v.  Leask,  33  L.  J.  N.  S.  Oh. 
161. 

A  broker  is  not  authorized  to  contract  in  his 
-own  name  nor  act  for  himself. 

Story,  Ag.  §28;  Wharton,  Ag.  §§  695,  728; 
Bishop,  Cont.  jBnlarged  ed.  §  1185;  Taussig  v. 
JIart,  58  N.  T.  425. 

The  principal  is  not  bound  by  the  acts  of  his 
agent  beyond  the  scope  of  his  authority,  or  his 
apparent  authority. 

Wharton,  Ag.  §§  122, 414, 460;  1  Wood,  Coll. 
Partn.  pp.  649,  650;  Welles  v.  March,  80  N.  Y. 
844;  Eunt  v.  Ghapin,  6  Lans.  189. 

A  third  party  dealing  with  an  agent  is  bound 
■to  exercise  the  caution  of  a  good  business  man; 
and  if  there  is  anything  to  put  him  upon  in- 
'quiry  as  to  the  authority  or  good  faith  of  the 
agent  in  that  particular  transaction,  he  deals 
with  him  at  his  peril. 

Wharton,  Ag.  §§  137-189;  Merchant  v.  Beld- 

ing,  49  How.  Pr.  844;  Graves  v.  Kellenberger, 

m  Ind.  66;  JDamdsan  v.  Porter,  57  111.  300;  Ih- 

•gier  V.  Freeman,  47  Miss.  647;  Tompkins  v. 

Woodyard,  5  W-  Va.  216. 

If  defendants  made  advancements  on  the 
purchase,  and  held  tbe  bonds  as  collateral  se- 
curity until  the  whole  purchase  price  was  paid 
by  the  plaintiff,  it  does  not  affect  the  question 
of  agency,  or  the  authority  of  Graves  to  bind 
the  defendants  by  the  executory  contract  of 
purchase;  but  shows,  simply,  that  after  the 
purchase  for  the  plaintiff  the  defendants  held 
the  bonds  in  the  character  of  pledgees. 

Baker  v.  Drake,  66  N.  Y.  518;  Oruman  v. 
JSmith,  81  N.  Y.  25;  Markham  v.  Jaudon,  41 
N.  Y  235. 

The  receipt  and  retention  by  defendants  of 
their  commission  did  not  operate  as  a  ratidca- 
tion  unless  it  was  done  with  a  full  knowledge 
^f  the  facts  and  circumstances. 

Story,  Ag.  9th  ed.  §  239,  note  1;  Gondii  v. 
Baldioin,  21  N.  Y.  219;  Smith  v.  Tracy,  86  N. 
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Y.  79;  mtch  V.  Smith,  82  N.  Y.  627;  Whitney 
V.  Martine,  88  N.  Y.  535. 

The  contract  counted  on  is  an  executory 
agreement  for  the  sale  of  bonds;  and  to  such 
an  agreement  the  Statute  of  Frauds  applies. 

B^nett  V.  Hull,  10  Johns.  864;  Qrookshank 
V.  BurreU,  18  Johns.  58;  Latorence  v.  Woods,  4 
Bosw.  854;  People  v.  Beebe,  1  Barb.  879.  See 
Grgan  v.  Stewart,  60  N.  Y.  418;  Hagar  v.  King. 
88  Barb.  200;  Gondii  v.  Baldwin,  21  N.  Y.  219; 
BeU  V.  Day,  82  N.  Y.  165;  Van  Wyek  v.  Waiters, . 
81  N.  Y.  852;  FeUows  v.  Longyor,  91  N.  Y.  824. 

Where  the  time  within  which  the  option  is 
to  be  exercised  or  condition  pei formed  is  not 
fixed  and  limited  by  the  agreement,  such  op- 
tion must  be  exercised  or  condition  perform^ 
or  abandoned  within  a  reasonable  time. 

1  Parsons,  Cont.  7th  ed.  *539,  note  s;  Benja- 
min, Sales,  §  597  and  note;  Fitzpairick  v.  Wood- 
ruff, 96  N.  Y.  501. 

Mr.  John  M.  Carroll,  with  Mr,  Hiram 
L.  Huston,  for  respondent: 

The  keeping  of  the  commissions  and  moneys 
paid  to  the  firm  was  a  ratification  of  Graves' 
acts  which  was  equivalent  to  original  author- 
ity. 

Woodward  v.  Winship,  12  Pick.  480;  Sandi- 
lands  V.  Marsh,  2  Barn.  &  Aid.  678. 

It  cannot  be  presumed  that  the  managing 
partner  carried  on  the  business  in  violation  of 
its  provisions. 

Colyer,  Partn.  pp.  896,  897,  §  406,  pp.  406, 
418,  419;  Heim  v.  McGaughan,  82  Miss.  17;  19 
U.  S.  Dig.  1859.  p.  515,  §  54. 

The  whole  transaction  was  such  as  the  plain- 
tiff might  reasonably  conclude  to  be  embraced 
within  the  partnership  business,  or  incident  or 
appropriate  to  it  as  ordinarily  carried  on  by 
said  firm. 

2  Parsons,  Cont.  4th  ed.  p.  82,  and  note  (Z); 
Colyer,  Partn,  (5th  Am.  from  2d  Eng.  ed.)p. 
406,  §  428;  Parsons,  Partn.  p.  172  and  note  ( W); 
SandilandsY.  Marsh,  2  Bam.  &  Aid.  673;  fiam 
V.  McGaughan,  32  Miss.  17;  19  U.  S.  Dig.  1859, 
p.  15,  §  54;  OrisiDold  v.  Unven,  25  N.  Y.  595; 

Woodtoard  v.  Winship,  12  Pick.  430;  Ex  parte 
Oardom,  15  Ves.  Jr.  286;  Baker  v.  Drake,  66  N. 
Y.  518.  . 

The  part  of  the  contract  to  take  the  bonds 
from  plaintiff  at  cost  may  be  regarded  as  in 
the  nature  of  a  contract  to  indemnify  the 
plaintiff  against  loss  from  their  purchase,  and 
as  such  was  within  the  scope  of  Graves'  au- 
thority and  binding  upon  the  firm. 

Wiildns  V.  Pearce,  5  Denio,  541;  Pea/ree  v. 

Wilkivs,  2  N.  Y.  469;  First  Nat,  Bank  v.  Gar- 
penter,  41  Iowa,  518;  Colyer,  Partn.  p.  406; 
Sandilands  v.  Marsh,  2  Barn.  &  Aid.  679. 

Contracts  of  the  character  stated  in  the  com- 
plaint do  not  come  within  the  Statute  of 
Frauds. 

Wooster  v.  Sage,  6  Hun,  285.  67  N.  Y.  67; 
Fitzpatrick  v.  Woodruff,  96  N.  Y.  561 :  White  v. 
Knapp,  47  Barb.  549;  AUen  v.  EigJimie,  14 
Hun,  559,  79  N.  Y.  632. 

Follett,  Gh,  J,,  delivered  the  opinion  of  the 
court: 

An  oral  contract  by  which  a  person  sells  his 
own  chattels,  or  choses  in  action,  for  more  than 
$50,  payment  and  delivery  beini;  made,  and 
agrees  to  take  them  back  from,  and  repay  the 
purchase  price  to,  the  purchaser  on  demand,  is 
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an  entire  contract;  and  tbe  promise  to  take 
back  the  property  and  repay  the  purchase  price 
la  not  void  by  tbe  third  section  of  the  Statute 
of  Frauds.  \V<mUr  v.  Sage,  67  N.  Y.  67;  Fitz- 
pairiek  v.  Woodruff,  96  N.  Y.  561;  WJiite  v. 
Knapp,  4.7  Barb.  549;  Williams  v.  Burgess,  10 
Ad.  &E1.  499;  FayY.  Wheeler,  44  Vt.  292;  Dick- 
inson V.  Dickinson,  29  Conn.  600;  1  Benjamin, 
Sales,  Corbin*8  ed.  §  169. 

Executed  contracts  of  sale  embracing  a  prom- 
ise by  vendors  of  chattels  that  in  case  they  do 
not  suit  tbe  purchaser,  or  do  not  possess  cer- 
tain specified  qualities,  the  vendor  will  repay 
to  the  vendee  ^he  purchase  price  upon  their  re- 
turn, have  been  frequently  considered  by  the 
courts  {Towers  v.  Barrett,  1  T.  R.  133;  Thornr 
ton  v.  Wynn,  25  U.  8. 12  Wheat.  188,  6  L.  ed. 
595),  but  DO  case  has  been  cited  holding  that 
such  a  promise  on  the  part  of  .a  vendor  is  kn  in- 
dependent contract 

When  an  agent,  by  an  oral  contract,  sells 
and  delivers  the  goods  of  a  disclosed  principal, 
his  personal  oral  warranty  of  quality  is  not  a 
contract  independent  of  the  contract  of  sale, 
but  is  a  part  of  it,  and  one  consideration  is  suf- 
ficient to  support  tbe  sale  and  warranty. 

The  oral  contract  of  the  defendants,  that  they 
would  purchase  for  the  plaintiff  in  the  market, 
at  market  rates,  the  bonds  for  the  usual  com- 
pensation, and  in  case  he  should  thereafter  be- 
come dissatisfied  with  the  bonds  that>they 
would,  on  demand,  take  them  off  bis  hands  at 
what  they  cost  him,  was  a  single  contract. 
Under  this  contract,  the  bonds  were  purchased 
and  held  by  the  defendants  until  the  purchase 
price  and  their  commissions  were  paid,  and 
then  they  delivered  the  bonds  to  the  plaintiff. 
The  promise  of  the  defendants,  that  tiiey  would 
take  the  bonds  off  the  plaintiff's  hands  at  what 
they  cost  him,  upon  request,  is  not  a  contract 
for  the  sale  of  goods,  chattels  or  things  in  ac- 
tion, within  the  third  section  of  the  Statute  of 
Frauds,  but  is  a  provision  for  the  rescission  of 
the  entire  contract,  and  is  valid. 

The  learned  couJosel  for  the  appellant  In  sup- 

S^rt  of  his  contention  cites  Eagwr  y.  Kiiig^  88 
arb.  200.  In  that  case  a  firm  was  indebted 
to  the  plaintiffs  in  tbe  action  for  work  per- 
formed m  constructing  part  of  a  railroad.  The 
defendant,  who  was  one  of  the  firm,  asked  the 
plaiL  tiffs  to  take  from  the  railroad  corporation 
its  bonds  in  payment  of  the  debt,  orally  agree- 
ing with  the  plaintiffs,  for  himself,  that  if  they 
would  so  take  the  bonds,  he,  not  the  firm, 
would,  within  ten  days,  take  the  bonds  from, 
and  pav  to,  the  plaintiffs  the  amount  of  the 
firm's  debt.  The  plaintiffs  assented  to  tbe  pro- 
posal. Afterwards  they  accepted  from  the  cor- 
poration its  due  bill  for  the  amount  due  them 
for  their  work,  payable  in  the  bonds  of  the  cor- 
poration, and  gave  a  receipt  for  all  of  their 
demands  for  work  done  on  the  road.  The 
plaintiffs  then  indorsed  the  due  bill,  delivered 
it  to  the  corporation  and  received  the  bonds. 
Within  ten  days  the  plaintiffs  tendered  the 
bonds  to  the  defendant  and  demanded  the 
amount  for  which  they  were  taken  in  payment. 
It  was  held  that  the  oral  agreement  embraced 
two  contracts,  one  to  accept  the  bonds  in  pay- 
ment of  tbe  debt,  and  another  to  purchase  the 
bonds  at  a  future  day  at  a  given  price,  and  that 
the  latter  contract  was  within  the  third  section 
of  the  Statute  of  Frauds  and  void.  That  case 
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is  easilv  distinf3;ui8hable  from  tbe  one  at  bar^ 
The  derendant,  in  that  case,  as  an  individual,, 
was  not  indebted  to  the  plaintiffs,  and  his  indi- 
vidual contract  to  take  back  tbe  bonds  was- 
held  to  be  distinct  from  tbe  contract  by  which 
the  firm's  debt  was  paid  in  the  manner  de- 
scribed. 

Was  the  evidence  sufficient  to  sustain  the 
conclusion  that  the  managing  partner  was  au- 
thorized to  make  the  contract  in  behalf  of  the 
firm? 

The  defendants  admitted  in  their  answer 
that  they  were  bankers  and  brokers,  and  that 
they  entered  into  that  part  of  the  contract  by 
which  they  agreed  to  purchase  the  bonds  for 
the  plaintiff,  which,  by  their  concession,  wa» 
within  the  ordinary  business  of  the  firm.  But 
they  neither  averred  in  their  answer,  nor  gav& 
evidence  tending  to  show,  that  the  promise  to> 
take  back  the  bonds  was  beyond  the  scope  of 
their  business. '  There  being  no  evidence  whicb 
shows  that  the  transaction  was  actually  beyond 
the  scope  of  the  business  of  the  firm,  the  ques- 
tion arises  whether  it  was  apparently  beyond 
the  scope  of  its  business,  ifnion  Nat,  Bank  v. 
UndfrhiU,  102  N.  Y.  386,  8  Cent  Rep.  818. 

The  case  shows  that,  in  addition  to  the  busi- 
ness usually  done  by  bankers  and  brokers,  the 
defendants  were  accustomed  to  purchase  and 
carry  securities  on  margins  for  their  custom- 
ers. The  undisputed  evidence  is  that  the  inan- 
aging  partner  did  make  the  promise  upon  which 
the  plaintiff  recovered,  thus  asserting  his  au- 
thority to  make  it  in  the  name  and  in  bebalf  of 
the  firm.  No  evidence  is  found  in  the  record 
which  would  justify  the  court  in  holding,  as  a 
matter  of  ■  law,  that  the  promise  upon  which 
the  action  was  brought  was  so  far  beyond  the 
scope  of  the  business  of  the  firm  that  the  plain- 
tiff had  no  right  to  rely  upon  it.  The  evidence 
was  sufficient  to  cast  upon  the  defendants  the 
burden  of  rebutting  tbe  presumption  arising 
from  the  evidence  and  the  pleadings,  and,  they 
having  failed  to  do  this,  no  error  was  commit- 
ted in  refusing  to  nonsuit  on  the  ground  that 
the  managing  partner  had  no  authority  to  bind 
the  firm  by  this  contract. 

The  third  ground  upon  which  a  nonsuit  was 
asked  for  is  not  supported  by  the  evidence. 
The  undisputed  evidence  is  that  the  mana^n^ 
partner  of  the  firm  on  several  occasions  advised 
the  plaintiff  not  to  part  with  the  bonds,  assured 
him  that  they  were  good  and  would  ultimately 
advance  in  the  market.  Under  these  circuni- 
stances  the  plaintiff  was  not  guilty  of  laches  in 
not  earlier  returning  the  bonds  and  demand!  n 
the  price  paid.     Wooster  v.  Sage,  supra. 

Tm  judgment  sJiould  be  affirmed,  with  easts. 

All  concur. 
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Edward  HUGHES,  Appt,, 

V. 

Joseph  H.  JONES  et  al,,  Eespts. 

1*  A  petitioner  in  lunacy  prooeedings- 

is  not  a  party  to  the  record  so  as  to  be  personally 
estopped  by  the  finding  of  the  Jury,  except  as  alL 
the  world  is  estopped. 

d.   The  title  to  Uuid  is  not  involved  tn  a^ 

lunacy  proceeding,  and  a  oommiSBion  In  sucb 
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proceeding  hem  no  power  to  settle  any  such  ques- 
tion. 

(October  8, 1888.) 

APPEAL  by  plaiDtiff  from  a  judgment  of  the 
General  Term  of  the  Supreme  Court,  Fifth 
Department,  afllrming  a  judgment  of  the  Erie 
Special  Term  in  favor  of  defendants  in  an  ac- 
tion to  set  aside  and  vacate  a  certain  deed  and 
mortgage.    Affirmed, 

Statement  by  Vann»  J.: 
On  the  19th  of  Februaiy,  1816.  at  Wales,  In 
the  Island  of  Gi'eat  Britain,  Richard  Hughes, 

Slaintiff' 8  father,  was  married  to  one  Ermine 
ones.  They  had  several  children,  all  foreign 
bom,  and  all  of  whom  are  still  aliens  except 
the  plaintiff,  who  in  1870  became  a  naturalized 
citizen  of  the  United  States.  After  the  birth 
of  these  children,  and  about  the  year  1884,  said 
Richard  Hughes  deserted  his  family  and  came 
to  the  State  of  New  York,  where  he  resided 
until  his  death  in  1881.  Shortly  after  bis 
arrival  in  thiscountrv  he  assumed  the  name  of 
David  Jones  and  under  that  name  unlawfully 
married  one  Mar^ret  Armour,  by  whom  he 
had  a  son,  the  defendant,  Joseph  H.  Jones, 
who  was  bom  before  the  death  of  said  Ermine 
Hughes,  which  occurred  in  1856  at  Wales, 
where  she  had  always  resided.  In  1858  said 
Ricbard  Hughes  became  the  owner  of  Buck- 
horn  Island,  consisting  of  1461  acres  of  land  in 
Niagara  lUver,  Erie  County.  In  May,  1«65, 
the  plaintiff,  at  the  request  of  his  father,  came 
to  this  State  and  in  November,  1869,  began  to 
live  with  him  on  said  island.  March  15,  1870, 
Richard  Hughes,  by  an  instrument  dated  that 
day  and  duly  recorded,  leased  said  island  to 
the  plaintiff,  for  the  term  of  twelve  years  there- 
after, upon  the  condition  that  said  lessee  should 
maintain  and  support  the  lessor  and  wife  dur- 
ing said  term.  The  plaintiff  took  possession 
under  the  lease  and  remained  In  possession 
until  July  94  of  the  same  vear,  when  he  and 
his  father  quarreled,  and  he  left  the  island. 
Subsequently  the  lease  was  surrendered.  De- 
cember 5,  lb70,he  recovered  a  judgment  against 
bis  father  for  $800.47  damages  and  costs,  and 
on  the  2'^  of  May,  1871,  he  recovered  another 
for  $450.51. 

October  7,  1870,  Richard  Hughes  conveyed 
said  island  to  the  defendant,  Joseph  H.  Jones, 
''upwn  the  express  condition/' and  for  the  con- 
sideration that  the  grantee  should  "keep,  main- 
tain and  support"  the  grantor  "and  Margaret, 
his  wife,"  aurine  the  period  of  their  natural 
lives.  This  deed  was  duly  recorded  Novem- 
ber 21,  1870.  Margaret  Jones  lived  with  said 
Richard  Hughes  as  his  wif(  while  he  resided 
upon  the  iuand,  and  died  shortly  after  the 
commencement  of  this  action,  in  1881.  August 
1,  1871,  the  plaintiff  caused  his  father  to  be 
imprisoned  in  the  county  jail  of  Erie  CJounty 
under  said  judgments,  and  thereafter  said 
Margaret  and  Joseph  H.  Jones  sought  to  effect 
his  release  from  such  imprisonment  by  institut- 
ing proceedings  to  have  him  adjudged  a  lunatic. 
The  petition,  which  was  signed  and  swom  to 
by  said  Joseph  H.  Jones  only,  alleged  that 
David  Jones,  "who  is  the  father  of  your  peti- 
tioner, now  is  and  for  about  the  space  of  five 
years  last  past  has  been,  a  lunatic,  and,  being 
of  the  age  of  eighty-six  years,  is  so  far  deprived 
of  his  reason  as  to  be  wholly  unfit  and  un- 
6  Ti.  R.  A. 


able  to  govern  himself.  .  .  .  Tour  petitioner 
further  shows  that  her  said  husband  .  .  .  was- 
known  and  called  by  the  name  of  Richard 
Hughes;  .  .  .  that  the  said  David  Jones  owned 
at  the  time  he  became  a  lunatic  and  within  the 
last  two  years,"  the  real  estate  in  question 
known  as  Buckhom  Island. 

A  commission  from  the  County  Court  of 
Erie  County  was  duly  issued^  and  on  the  18lh 
of  October.  1871,  resulted  m  an  inquisition 
"that  the  said  David  Jones,  alias  Kicbard 
Hughes,  ...  is  a  lunatic  and  of  unsound 
mind,  and  does  not  enjoy  lucid- intervals,  so 
that  he  is  incapable  of  the  government  of  him- 
self or  of  the  management  of  Lis  lands,  teue- 
ments,  goods  and  chattels,  and  that  he  hn» 
been  in  the  same  state  of  lunacy  for  five  or  six 
years;  .  .  .  thatwhetherthesaid  David  Jones, 
(Hias  Richard  Hughes,  being  in  that  state,  ha» 
alienated  any  lands  and  tenements  or  not,  th& 
jurors  aforesaid  know  not;  that  the  following 
lands  and  tenements,"  describing  Buckhorn 
Island,  "yet  remain  to  the  said  David  Jones, 
alias  Kicbard  Hughes." 

The  inquisition  was  duly  filed,  and  on  the- 
13th  of  November,  1871,  said  Joseph  H.  Jones 

g resented  the  same  to  the  county  court  with 
is  petition,  duly  signed  and  verified,  praying^ 
that  a  person  nominated  therein  might  "be  ap- 
poiniea  the  committee  of  the  person  and  es- 
tate of  the  said  David  Jones,  alias  Richard 
Hughes." 

On  the  same  day  the  county  court  made  an- 
order  "on  motion  of  .  .  .  counsel  for  the  peti- 
tioner "  that  the  "finding  of  the  Jury,  ...  as 
set  forth  in  the  said  inquisition,  be,  and  the 
same  is  hereby  affirmed." 

The  same  order  appointed  a  committee  wha 
duly  qualified  and  acted  as  such  until  the 
death  of  said  Richara  Hughes.  On  motion  of 
the  committee  the  judcmentt  recovered  by  the 
plaintiff  ag&insi  his  faUier  were  set  aside  "upon 
the  ground  tha:  said  Richard  Hughes  was  a 
lunatic  and  of  unsound  mind  when  said  judg* 
ments  were  recovered." 

June  16,  1874,  Joseph  H.  Jones  mortgaged 
said  premises  to  one  Caroline  Root  to  secure- 
the  payment  of  $1,000,  and  the  said  Richard 
Hugbeb  united  in  the  mortgage. 

Tne  plaintiff  ccmmencea  this  action,  askings 
the  court  to  declare  and  establish  his  rights  in 
said  premises,  to  set  aside  said  deed  and  mort- 
gage as  void,  and  to  compel  the  defendants  to- 
surrender  nnd  deliver  possession  of  Buckhorn 
Island  to  him. 

Upon  the  trial  before  special  term,  after 
proof  of  the  foregoing  facts  by  the  plaintiff, 
tiie  defendants  "gave  cei^ain  evidence  tending- 
to  show  that  when  said  Richard  Hughes  exe- 
cuted, acknowledged  and  delivered  said  deed 
to  said  Joseph  H.  Jones,  he  was  not  a  lunatic, 
but  was  of  sound  mind  and  capable  to  manago 
his  person  and  estate."  This  evidence  waa 
objected  to  by  the  plaintiff  upon  the  ground 
that  the  record  in  the  lunacy  proceedings  was 
conclusive  evidence  as  against  said  Joseph  H. 
Jones.  The  objection  was  overruled  and  the 
plaintiff  excepted.  The  plaintiff  gave  evidence 
aside  from  said  record  tending  to  show  that 
Richard  Hughes  was  a  lunatic  and  of  unsoimd 
mind  when  he  conveved  said  premises,  as 
aforesaid.  The  court  found  that  said  Richard 
Hughes  was  competent  to  execute  the  convey- 
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ADce  in  question,  and  judgment  was  rendered 
dismissing  the  oomplamt,  which  was  affirmed 
upon  appeal  to  the  general  term. 

Mr,  Georg^e  Wadsworth»  for  appellant: 

All  deeds  and  contracts  of  a  lunatic  made 
after  office  found  are  absolutely  Yoid,  and  the 
proceedings,  inquisition  and  findings  are  prima 
facie  evidence  of  the  lunacy  and  incomjsetency 
of  the  party  to  contract,  from  the  time  at 
which  the  inquisition  finds  the  lunacy  to  have 
begun,  even  as  against  strangers  to  the  record 
and  third  parties,  and  in  the  absence  of  proof 
to  the  contrary,  will  avoid  all  deeds,  mortgages 
or  contracts  made  by  the  lunatic  within  such 
time. 

WiudtmoTth  V.  8harp9teen,  8  N.  Y.  888,  891; 
Fitzhugh  V.  Wileasc,  12  Barb.  238;  L'Amoureux 
T.  Cro^,  2  Paige,  422;  Be  Patterson,  4  How. 
Pr.  84;  BemUt  v.  Leonard,  11  Abb.  Pr.  252; 
Banker  v.  Banker,  63  N.  Y.  409;  Lewie  v.  Jones, 
l>0  Barb.  645;  Wadeworth  v.  8?ierman,  14  Barb. 
169;  Van  Devsen  v.  Sioeet,  51  N.  Y.  878. 

The  defendant,  Joseph  H.  Jones,  the  grantee 
of  the  lunatic,  the  validity  of  whose  deed  is  in 
question,  was  not  a  stranger  to  the  proceeding, 
nor  a  third  party;  he  is  the  son  of  the  lunatic, 
and  is  the  petitioner,  and  a  party  to  the  record, 
which  was  made  by  him;  he  is  party  and  privy 
to  the  proceedings  and  bound  by  them  and  the 
findings,  as  much  as  to  contracts  made  before 
the  findings,  but  within  the  time  of  lunacy 
found,  as  to  contracts  made  thereafter. 

8ee  1  Greenl.  Ev.  §§  556;  2  Phill.  £v.  8d  ed. 
p.  99;  4  Phill.  £v.  8d  ed.  Cow.  &  H.  notes,  p. 
218,  noU  88;  Ben  v.  Clark,  10  N.  J.  L.  217; 
Bovt  V.  Adee,  8  Lans.  178,  174;  7  Wait,  Act. 
and  Def.  pp.  151, 152;  Lancaster  Co.  Nat,  Bank 
V.  Moore,  78  Pa.  407,  21  Am.  Rep.  24;  Searles 
T.  Harvey,  6  Hun,  658;  Abbott,  Tr.  Ev.  734; 
Herm.  Estop,  p.  45,  §  52;  Shelf.  Lun.  *68,  64; 
Bemitt  v.  Leona/rd,  supra;  Hicks  v.  AfartJiall, 
«  Hun,  827.  See  16  Alb.  L.  J.  292;  Grimold  v. 
Miller,  15  Barb.  520,  528;  Bane  v.  Kirkwall,  8 
Car.  &  P.  679;  Faulder  v.  Bilk,  8  Camp.  126; 
HaU  V.  Warren,  9  Ves.  Jr.  609;  Sergeson  v. 
Beah/,  2  Atk.  412;  P&rtsmouth  v.  Portsmouth, 
1  Hagg.  Eccl.  856;  Browning  v.  Beane,  2 
Phill.  EccL  69;  Osterhout  v.  Shoemaker,  8  Hill, 
416. 

The  defendant  Jones  was  a  party  to  the  pro- 
ceedings within  the  rule  that  a  person  is  con- 
olusively  bound  and  estopped  by  the  record  of 
an  action  or  proceedinj?  to  which  he  was  a 
party.  It  makes  no  difference  whether  the 
first  adjudication  is  in  a  proceeding  at  common 
law  or  one  of  a  summarv  character. 

Bemarest  v.  Barg,  82'  N.  Y.  281;  White  v. 
€oaUu)ort7i,  6  N.  Y.  187;  Kelsej/  v.  Ward,  16 
Abb.  Pr.  98;  Van  Orman  v.  Phelps,  9  Barb. 
600;  Burr  v.  Bigl&r,  16  Abb.  Pr.  177;  Abbott, 
Tr.  Ev.  pp.  829,  880. 

The  test  as  to  the  binding  force  of  a  former 
adjudication  is  whether  the  same  evidence  will 
aupport  both  actions. 

Bigelow,  Estop,  p.  44;  Steinbach  v.  Belief 
F.  Ins,  Co,  77  N.  Y.  498,  501. 

Jones'  petition  was  a  pleading,  and  he  can- 
sot  be  beard,  nor  can  evidence  be  admitted,  to 
'CODtradict  it 

Oetty  V.  Hamlin,  46  Hun,  1;  Paige  v.  Willet, 
«8  N.  Y.  28. 

The  deed  should  be  set  aside,  because  the 
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grantor  was  a  lunatic  when  he  executed  and 
delivered  it,  and  the  grantee  knew  it,  and  hav- 
ing that  knowledge  was  ^uilt^  of  fraud. 

Story,  Eq.  Jur.  g§  227.  2&,  229;  Orimoold 
V.  MilUr,  16  Barb.  520;  Bane  v.  KirkwaU,  8 
Car.  &  P.  679;  7  Wait,  Act.  and  Def.  158; 
Molton  Y.  Camroux,  2  Ezch.  487;  Beawin  v. 
MeBonnOl,  10  Ezch.  184;  Lincoln  v.  Bttek- 
master,  82  Vt.  652;  Be  Beekwith,  8  Hun,  443; 
1  Kent,  Com.  451,  note, 

Mr.  Spencer  Clinton*  for  respondents: 

The  deed  having  been  executed  a  year  before 
the  proceedings,  the  inquisition  in  lunacy  is 
only  presumptive  evidence  of  insanity  at  the 
time  the  deed  was  executed,  and  this  presump- 
tion, while  it  makes  it  necessary  for  the  grantee 
to  prove  that  the  grantor  was  sane  at  the  time 
of  the  execution  of  the  deed,  does  not  remove 
the  burden  of  proof  from  the  party  alleging 
insanity. 

Banker  v.  Banker,  68  N.  Y.  409;  VanBeusen 
V.  Sweet,  51  N.  Y.  878;  Lewis  v.  Jones,  50 
Barb.  645-^66.  See  also  Osterhout  v.  Shoe- 
maker, 8  Hill,  616;  L'Amoureux  v.  Crosby,  2 
Paige,  422;  Jackson  v.  Oumaer,  2  Cow.  568; 
Wadsworth  v.  Sharpsteen,  8  N.  Y.  888. 

There  was  no  estoppel.  Although  nominally 
a  party  to  the  proceedings,  the  respondent  was 
simply  the  one  who  by  the  act  of  signing  and 
verifying  the  petition  set  the  machinery  in  mo- 
tion. It  was  m  the  nature  of  a  proceeding  in 
rem  for  an  entirely  different  purpose  than  to 
decide  upon  the  validity  of  this  deed.  It  was 
simply  to  ascertain  whether  the  alleged  lunatic 
was  then  unfit  to  be  intrusted  with  the  care  of 
his  propcirty. 

Bemington  Paper  Co.  v.  (y Dougherty,  81  N. 
Y.  474;  Outram  v.  Moremood,  8  East,  846; 
Boileau  v.  Butlin,  2  Exch.  665. 

As  the  appellant  here  was  no  party  to  the 
proceeding,  there  could  be  no  estoppel  as  to 
him,  and  so  none  as  to  the  respondent,  since  an 
estoppel  must  be  mutual. 

Lansing  v.  Montgomery,  2  Johns.  882;  Law- 
rence V.  Campbell,  82  N.  Y.  465. 

Vann»  J.,  delivered  the  opinion  of  the  court: 

On  the  trial  of  this  action  the  court  found  as 
a  fact,  upon  a  confiict  of  evidence,  '*that  said 
Richard  Hughes,  at  the  time  of  the  execution 
and  delivery  of  the  said  deed,  .  .  .  was  men- 
tally competent  to  execute  the  same;  that  said 
deed  was  nol  executed  by  said  Richard  Hughes 
through  force,  fraud  or  undue  infiuence  im- 
posed upon  him  by  said  defendants,  ...  or 
any  or  either  of  them,  but  the  same  was  the 
free  and  voluntary  act  and  deed  of  said  Rich- 
ard Hughes." 

It  is  conceded  that  there  was  sufficient  evi- 
dence to  sustain  this  finding,  unless  the  record 
in  the  lunacy  proceeding  was  conclusive  evi- 
dence«  and  hence,  the  facts  found  by  the  jury 
therein  incapable  of  contradiction  by  the  de- 
fendants in  this  action. 

All  contracts  of  a  lunatic,liabitual  drunkard 
or  person  of  unsound  mind,  made  after  an  in- 
quisition and  confirmation  thereof,  are  ab- 
solutely void,  until  by  permission  of  the  court 
he  is  auowed  to  assume  control  of  his  property. 
L'Amoureux  v.  Crosby,  2  Paige,  422;  Wads- 
worth  V.  Sharpsteen,  SN.  Y.  888;  2  Rev.  Stat 
1094,  §  10. 

In  such  cases  the  lunacy  record,  as  long  as  it 
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remaios  in  force,  is  conclusive  evidence  of  in- 
capacily.    Ibid, 

Contracts,  however,  made  by  this  class  of 
persons  before  oftlce  found,  but  within  the 
period  overreached  by  the  finding  of  the  jury, 
are  not  utterly  void,  although  they  are  pre- 
sumed to  be  so  until  capacity  to  contract  is 
shown  by  satisfactory  evidence.  Ibid.;  Van 
Deusen  v.  Siceet,  51  N.  Y.  ^IS; Banker  v.  Banh- 
er,  68  N.  Y.  409, 

Under  such  circumstances  the  proceedings  in 
lunacy  are  presumptive,  but  not  conclusive, 
evidence  of  a  want  of  capacity.  The  presump- 
tion, whether  conclusive  or  only  prima  facie, 
extends  to  all  the  world  and  includes  all  per- 
sons, whether  they  have  notice  of  the  inquisi- 
tion or  not.  Hart  v.Deamer,  6  Wend.  497; 
Osterhaut  v.  Shoemaker,  8  Hill,  518;  1  Grecnl. 
£v.  g  556, 

These  principles  arc  now  well  settled  in  this 
State,  and  no  question  could  have  nn'sen  as  to 
the  right  of  the  defendants  to  show  that  the 
grantor,  at  the  time  the  conveyance  in  question 
was  executed,  was  of  sound  mind,  but  for  the 
fact  that  the  grantee  was  the  petitioner  in  the 
lunacy  proc^ings.  It  is  claimed  that  he 
thereby  became  a  technical  party  to  the  record, 
as  that  expression  is  commonly  understood  in 
law,  and  hence,  that  he  is  so  completely  bound 
by  the  finding  of  the  jury  as  to  be  precluded 
from  attempting  to  show  the  actual  truth. 
This  point  does  not  appear  to  have  been  passed 
4ipon  by  the  courts,  although  there  are  dicta  of 
learned  judges  bearing  somewhat  upon  it. 

A  party  is  ordinarily  one  who  has  or  claims 
an  interest  in  the  subject  of  an  action  or  pro- 
ceeding instituted  to  afford  some  relief  to  the 
one  who  sets  the  law  in  motion  against  another 
person  or  persons.  Interest,  or  the  claim  of  in- 
terest, is  the  stal  utory  test  as  to  the  right  to  be 
a  party  to  legal  proceedings,  almost  without  ex- 
ception. Unless  a  party  has  some  personal  in- 
terest in  the  result,  he  can  have  no  standing  in 
aouTt,  But  anyone,  even  a  stranger,  can  peti- 
tion for  a  commission  to  inquire  as  to  the  sanity 
of  any  other  person  within  the  jurisdiction  of 
the  court.  While  this  is  now  provided  by  stat- 
ute, it  was  also  the  rule  at  common  law,  al- 
though a  strong  case  was  required  if  the  appli- 
cation was  not  made  by  some  person  standing 
in  a  near  relation  to  the  supposed  lunatic. 
Code  Civ.  Proc.  §  2823;  Re  Smith,  1  Russ.  848; 
Me  Pereee,  1  Moll.  489;  Shelf.  Lun.  94;  2CraTy, 
N.  Y.  Pr.  p.  6;  Ordronaux,  Jud.  Aspects  of 
Insanity,  218. 

The  origin  and  history  of  lunacy  proceed- 
ings throw  some  light  upon  the  subject.  It 
was  provided  by  an  early  statute  in  England 
that  "the  King  shall  have  the  custody  of  the 
lands  of  natural  fools  (idiots),  taking  the  profits 
of  them  without  waste  or  destruction,  and  shall 
find  them  in  necessaries,  of  whose  fee  soever 
the  land  be  holden.  And  after  their  death  he 
shall  restore  them  to  their  ri.srhtful  heirs,  so 
that  no  alienation  shall  be  made  by  such  idiots, 
nor  their  heirs  be  in  any  wise  disinherited." 
17  ikiw.  II.  chap.  9. 

The  same  statute  provided  for  lunatics,  or 
such  as  might  have  lucid  intervals,  by  making 
the  King  a  tnistee  of  their  lands  and  tene- 
ments, without  any  beneficial  interest,  as  in  the 
case  of  idiois,^who  were  the  source  of  consid- 
erable revenue  to  the  Crown.  Id,  chap.  10; 
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Beverle^s  Case,  4  Coke,  127;  1  Bl.  Com.  chap. 
8,  §  18,  p.  804.  This  statute  continued  in  force 
from  1824  until  1868.  Ordronaux,  Jud.  Aspects 
of  Insanity,  p.  4. 

The  method  of  procedure  thereunder  is  de- 
scribed by  an  early  writer  as  follows:  "And, 
therefore,  when  the  King  is  informed  that  one 
who  hath  lauds  or  tenements  is  an  idiot,  and  is 
a  natural  from  his  birth,  the  King  may  award 
his  writ  to  the  escbeator  or  sheriff  of  the  county 
where  such  idiot  is  to  inquire  thereof."  Fitz- 
herbert,  DeNatura  Brevium,  282. 

The  object  of  the  writ  was  to  ascertain  by 
judicial  investigation  whether  the  person  pro- 
ceeded against  was  an  idiot  or  not,  so  that  the 
King  could  act  under  the  statute;  for  his  right 
to  control  idiots  or  lunatics  and  their  estates 
did  not  commence  until  ofllce  found.  Shelf. 
Lun.  p.  14. 

Subsequently  authority  was  given  to  the 
Lord  Chancellor  to  issue  the  writ  or  commis- 
sion to  inquire  as  to  the  fact  of  idiocy  or  lun- 
acy, and  the  method  of  procedure  was  by  peti- 
tion suggesting  the  lunacy.  Ibid,;  Be  Brown,  1 
Abb.  ft.  108,  109. 

It  was  the  ordinary  writ  upon  a  supposed 
forfeiture  to  the  Crown,  and  the  proceeding 
was  in  behalf  of  the  King  as  the  political  father 
of  his  people.  Ibid,;  Fitzherbert,  Be  datura 
Brevium,  681. 

As  the  means  devised  to  give  the  King  his 
right  by  solemn  matter  of  record,  it  was  neces- 
sary before  the  sovereign  could  devest  title.  8 
Bl.  Com.  259;  PhiUipe  v.  Moore,  100  U.  S.  208, " 
212  [26  L.  ed.  608,  604];  Anderson,  Diet,  title 
Office  Found, 

It  was  used  to  establish  the  fact  \xpon  which 
the  King's  rights  depended,  as  in  the  case  of  an 
alien  who  could  hold  land  until  bis  alienage 
was  authoritatively  established  by  a  pubno 
oflacer,  upon  an  inouest  held  at  the  instance  of 
the  government.  Whether  the  basis  of  action 
was  infancy  or  alienage,  or  otherwise,  the  pro- 
ceeding was  in  behalf  of  the  public  represented 
by  the  King.     Ibid, 

The  inquisition  was  an  inquiry  made  by  a 
jury  before  a  sheriff,  coroner,  escbeator  or 
other  government  ofiScer,  or  by  commissioners 
specially  appointed,  concerning  any  matter  that 
entitled' the  sovereign  to  the  possession  of  lands 
or  tenements,  goods  or  chattels,  by  reason  of  an 
escheat,  forfeiture,  idiocy  and  the  like.  Chitty, 
Prerog.  246,  250;  Stauuf.  55;  Rapalje  «&  L 
L.  Diet  title  Inqv^t  of  Office. 

Thus  the  law  came  to  us  from  England,  and 
after  the  Revolution  the  care  and  custody  of 
persons  of  unsound  mind  and  the  possession 
and  contrc^  of  their  estates,  which  had  be- 
longed to  the  'King  as  a  part  of  his  preroga- 
tive, became  vested  in  the  people,  who  by  an 
early  Act  confided  it  to  the  chancellor  and  af- 
terward to  the  courts.  Laws  17H8,  chap.  12;  2 
Greenl.  Ev.  25;  Laws  1801,  chap.  80;  Laws 
1847,  chap.  280;  1  Rev.  Laws,  147;  2  Rev. 
Stat  52. 

But  while  the  same  power  was  confided,  the 
practice  or  method  oi  exercising  that  power, 
was  not  regulated  by  the  Legislature,  so  that 
almost  of  necessity  the  English  course  of  pro- 
cedure was  followed.    Be  ^Brown,  supra. 

For  nearly  a  century  there  was  no  statute  au- 
thorizing any  court  or  officer  to  issue  a  com- 
mission of  inquiry,  except  as  the  right  to  judi* 
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dally  ascertain  who  were  lunatics,  etc.,  was 
implied  from  the  acts  committing  their  care 
and  custody  at  first  to  the  chancellor  and  later 
to  Uie  supreme  court  The  ri^ht  to  judicially 
learn  whether  a  person  was  a  lunatic  or  not, 
was  infetred  from  the  right  to  his  care  and 
custody,  provided  he  was  such.  Thus  it  ap- 
pears that  these  proceedings  have  always  been 
instituted  in  behalf  of  the  public,  at  first  in  be- 
half of  the  Ein^,  as  the  guardian  of  his  sub- 
jects, and  then  m  behalf  of  the  people  of  the 
State  who  succeeded  to  the  rights  of  the  King  in 
this  regard.  In  both  countries  the  theory  of  the 
proceeding  was  the  same,  resting  upon  the  in- 
terest of  the  public,  as  is  apparent  from  an  ex- 
amination of  the  various  statutes  and  decisions 
upon  the  subject  already  cited.  That  interest 
is  promoted  by  taking  care  of  the  persons  and 
proper^  of  those  who  are  unable  to  care  for 
uiemselves  and,  by  preserving  their  estates 
from  waste  and  loss,  preventing  them  and  their 
families  from  becoming  burdens  upon  the 
public. 

The  inquisition  is  an  essential  step,  prelimi- 
nary to  assuming  con trol.  It  is  a  judicial  deter- 
mination that  the  person  proceeded  against  is 
one  of  the  class  of  persons  whose  care  and  cus- 
tody has  been  delected  to  the  courts  by  the 
public.  Although  it  involves  the  forfeiture  or 
suspension  of  dvil  rights  over  person  and  prop- 
er^, it  acts  upon  the  status  of  the  Individual 
only.  All  the  other  results  follow  the  judicial 
decision  that  the  status  of  the  alleged  lunatic 
has  changed  from  soundness  to  unsoundness  of 
mind,  it  is  then,  and  only  then,  that  the 
courts  assume  control,  which  they  exercise 
through  their  own  appointee,  who  is  subject, 
at  all  times,  to  their  orders.  The  whole  world 
is  bound  by  the  inquisition  and  no  one,  unless 
it  is  the  lunatic  himself,  more  than  another. 
The  law  is  set  in  motion  by  information  of  a 
more  or  less  formal  character  spread  before  the 
court,  not  by  a  party,  but,  as  in  a  criminal  pros- 
ecution, by  someone  who  assumes  to  act  in 
the  matter.  While  the  petitioner  in  rare  cases 
has  been  required  to  pay  costs,  it  was  because 
he  acted  in  bad  faith  towards  the  court  by  call- 
ing upon  it  to  act  when  he  knew  that  there  was 
no  ground  for  action. 

For  the  same  reason,  Lard  Eldon  required 
the  brothers  and  sisters  of  a  supposed  lunatic, 
who  could  not  be  considered  parties  in  any 
sense,  to  pay  the  costs  occasioned  b^  thdr  op- 
position to  a  petition  for  a  commission  of  lun- 
acy presented  by  strangers  to  the  family.  He 
Smith,  supra. 

The  primary  object  of  the  proceeding  is  not 
to  benefit  any  particular  individual,  but  to  see 
whether  the  fact  of  mental  incapadty  exists,  so 


that  the  public,  through  the  courts,  can  take- 
control.    The  petitioner  can  derive  no  direct 
benefit  from  it.    The  advantage  to  him,  if  any^ 
is  only  such  as  would  result  if  any  other  per- 
son had  first  acted  in  the  matter. 

Attentive  study  of  the  history,  nature  and 
object  of  lunacy  proceedings  leads  to  the  con- 
clusion that  the  petitioner  therein  is  not  a  party 
to  the  record  so  as  to  be  personally  estopped  by 
the  finding  of  the  jury,  except  as  all  the  world 
is  estopped. 

We  also  agree  with  the  learned  general  term 
in  its  conclusion  that  the  title  to  land  was  not 
involved  in  the  proceeding  under  considera- 
tion, and  that  a  commission  to  inquire  as  to  the 
mental  status  of  an  alleged  lunatic  has  no- 
power  to  settle  any  such  question.  Such  a 
tribunal  is  not  adapted  to  so  important  an  in- 
quiry. It  is  not  constituted  for  such  a  par- 
pose,  but  simply  to  inform  the  consdence  of 
the  court  ^  to  a  particular  fact,  for  a  spedal 
purpose.  It  would  have  no  pleadings  to  guide 
it  No  distinct  issue  upon  the  subject  could 
be  presented.  It  would  be  only  incidental  to 
the  main  question,  which  relates  to  existing  in- 
capacity. When  that  is  found,  the  care  of  the 
person  and  estate  belongs  to  the  court  Un- 
less that  is  found,  the  court  has  no  further  iu- 
risdiclion,  whatever  else  may  be  found.  Sfo- 
other  inquiry  can  become  material  except  from 
its  relation  to  that  question.  The  command  of 
the  commission  is-  to  inquire  whether  the  per- 
son is  a  lunatic,  and  if  so  from  what  time,  in 
what  manner  and  how.  The  period  of  the  in- 
capacity is  of  no  importance  unless  it  includes 
the  present  time. 

^be  secondary  character  of  the  inquiry  as  to 
duration  is  evident  from  the  fact  that  if  the 
jury  find  the  alleged  lunatic  to  be  of  sound 
mind  they  have  no  power  to  pass  upon  any 
other  question,  even  if  they  are  of  the  opinion 
that  he  has  been  insane.  Moreover,  the  peti- 
tioner would  not  be  allowed  to  control  thepro* 
ceeding  by  a  settlement  or  discontinuance,  or 
b^  submitting  to  a  nonsuit,  except  by  permis- 
sion of  the  court,  which  could  allow  anyone  to 
continue  if  he  abandoned  it    Shelf.  Lun.  22. 

The  difficulty  of  correcting  errors  by  appeal 
or  review  is  obvious.  In  fine,  such  a  metnod 
of  determining  the  title  to  real  estate  is  opposed 
to  the  theory  and  policy  of  the  law,  which  sur- 
rounds landed  property  with  so  many  safe> 
guards. 

We  think  that  the  validity  of  the  deed  in 
question  was  not  at  issue,  and  that  it  could  not 
properly  be  tried  in  the  lunacy  proceeding. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Bradley*  t/.,  not  sitting; 
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William  P.  WILLIS  et  al.,  RespU,, 

t, 

Aurelius  S.  SHARP,  Exr.,  etc.,  of  Fida  C. 

Sharp,  Deceased,  Appt, 

1  •  Although  a  decedent's  estate  may  be 
rendered  liable  in  equity  tor  a  debt  con- 
tracted for  its  benefit  by  an  Insolvent  executor 
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after  testator's  death,Tthe  mere  recovery  of  a 
Judfrment  in  an  action  in  which  the  exeontor 
alone  is  made  defendant  will  not  give  plaintiff 
priority  as  to  right  of  payment  over  other  oredS- 
tors  of  the  testator,  but  all  claims  to  prtorttj 
must  be  settled  In  proper  proceedings  in  the  auN 
rogate*8  court. 
8*  Creditors  of  aa  estate  are  not  bound* 
without  their  consent,  by  any  provisions  of  awill 
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for  the  esiablidiment  or  oontlnuanoe  of  any  busl- 
iiees  after  the  death  of  the  testator. 

:3*  Unless  a  creditor  la  some  way  eon- 
■ents  to  the  oarryinar  on,  by  the  executor,  of  a 
bnstnesB  as  directed  by  the  will,  he  may  insist  that 
the  estate,  as  it  existed  at  decedent*s  death,  shall 
be  used  for  the  payment  of  the  debts  aud  expens- 
es of  administration,  to  the  excluaioD  of  debts 
subsequently  created  by  the  executor;  but  if  the 
estate  has  been  Increased  by  the  conduct  of  the 
bu8ineaB,it  seems  that  the  original  creditors  should 
alone  share  in  the  estate  as  It  came  to  the  execu- 
tor, and  the  oreditors  of  the  business  alone  have 
the  increase. 

4«  Where  an  ezefsutor*  with  the  consent  of 
existing  creditors,  carries  on  a  business  as  directed 
by  the  wUl  of  an  insolvent  testator.  It  seems  that 
oreditors  of  the  business  so  conducted  must  share 
pro  rata  with  the  other  creditors  in  the  whole 
estate. 

(October  8,  1889.) 

APPEAL  by  defendant  from  an  order  of  the 
General  Term  of  the  Supreme  Court,  Sec- 
ond Department,  affirming  an  order  of  the 
Kings  County  Special  Term  appointing  a  re- 
ceiver of  a  decedent's  estate.    I&versed, 

Statement  by  Earl*  J,: 

Fida  C.  Sharp  died  in  April,  1885,  leaving  a 
^ill  in  which  she  nominated  her  husband  and 
Elsie  Sharp  as  executors,  and  after  the  payment 
•of  her  debts  gave,  devised  and  bequeathed  all 
the  residue  of  her  property  to  her  executors  to 
be  held  by  them  in  trust,  the  income  thereof  to 
be  used  for  the  maintenance  and  education  of 
her  son  Harry,  until  he  should  arrive  at  the 
age  of  twenty-five  years,  when  the  property  was 
to  be  divided  equally  between  herhusoand  and 
son.  The  fourth  clause  of  the  will  is  as  follows: 
"It  is  my  wish  and  I  hereby  direct  that.af  ter 
my  death  some  legitimate  business  shall  be  car- 
ried on  by  my  executors  for  the  benefit  of  my  said 
son  Harry,  and  that  my  said  husband  shall  be 
retained  as  the  manager  thereof  at  a  salary  of 
$1,500  per  annum.  And  I  do  hereby  author- 
ize and  empower  my  executors  to  sell  or  make 
such  other  disposition  of  my  real  or  personal 
•estate  as  the  safe  conduct  of  such  business  shall 
fieem  to  them  to  require." 

The  defendant  fuone  qualified  as  executor, 
ttnd  letters  testamentary  were  issued  to  him. 
Under  the  will  be  continued  the  tailoring  busi- 
ness which  had  before  been  carried  on  oj  his 
wife,  and  in  that  business  became  indebted  to 
the  plaintiffs,  between  July  15th  and  October 
Slst,  1885,  for  roercbandisepurchasedof  them, 
in  the  sum  of  |1,880.71.  The  defendant  hav- 
ing neglected  to  pay  such  indebtedness,  in 
March,  1886,  the  plaintiffs  commenoed  this  ac- 
tion against  him  as  executor  and  in  their  com 
plaint  they  alleged  the  foregoing  facts  and  the 
further  facts  that  the  merchandise  was  neces- 
sary for  the  conduct  of  the  business  carried  on 
by  the  defendant,  and  that  the  estate  of  Mrs. 
iSbarphad  the  full  benefits  thereof;  that  the  de- 
fendant individually  is  irresponsible  and  that 
there  is  no  way  for  the  payment  of  plaintiffs' 
debt  except  out  of  the  estate;  that  there  are 
sufficient  funds  and  property  belonging. to  the 
estate  and  in  the  hanas  of  the  defendant  as  ex- 
ecutor for  the  payment  thereof;  and  the  com- 
plaint demanded  judgment  against  the  defend- 
ant aa  executor;  and  that  the  defendant  as  ex 
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ecutor  be  requirea  to  pay  the  judgment  out  of 
the  funds  and  property  in  his  hands  belonging 
to  the  estate,  and  prayed  for  such  other  ana 
further  relief  as  to  the  court  might  seem  just 
and  proper.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  and  judgment 
was  entered  for  the  plaintiffs  against  the  de- 
fendant as  executor  for  the  amount  claimed, 
with  interest  and  costs,  and  he  was  required  to 
pay  the  judgment  out  of  the  funds  and  proi> 
erty  in  his  hands  belonging  to  the  estate  of  Mrs. 
Sharp.  That  judgment  was  affirmed  in  the 
general  term  (48  Hun,  484,  and  recently  in  this 
court  (118  N.  Y.  586).  After  the  afilrmance 
of  the  judgment  in  the  general  term  the  plain- 
tiffs made  a  motion  at  special  term  for  an  order 
appointing  a  receiver  to  carry  into  effect  the 
judgment,  and  requiring  the  defendant  to  pay 
to  the  plaintiffs  or  to  the  receiver  the  amount 
thereof.  That  motion  was  defended  but  the 
court  granted  it  and  made  an  order  appointing 
a  receiver  of  the  estate  of  Mrs.  Sharp,  directing 
the  defendant  as  executor  to  deliver  the  whole 
estate  to  him,  and  requiring  the  receiver  to  pay 
the  plaintiffs'  judgment  and  to  hold  the  bal- 
ance of  the  estate  subject  to  the  further  order 
of  Uie  court.  From  this  order  the  defendant 
appealed  to  the  general  term,  where  it  was  af- 
firmed (46  Hun,  540),  and  then  he  appealed  to 
this  court. 

Mr,  Alexander  V.  Campbellf  for  appel- 
lant: 

The  judgment,havingbeen  recorded  after  the 
testatrix's  death,  is  classified  in  the  distribution 
of  assets  as  an  open  account;  but  the  effect  of 
the  order  appealed  from  would  be  to  make  it  a 
preferred  claim,  which  is  contrary  to  law. 

8  Redfield,  Surrogate  Prac.  553;  BeSt.  John'9 
Estate,  1  Tuck.  126;  Parker  v.  Orainer,  17 
Wend.  559. 

The  questions  when,  how  and  how  much  of 
the  judgment  the  estate  could  or  would  pay, 
are,  by  statute,  relegated  to  the  surrogate's  cour" 
to  determine. 

Tliomaon  v.  Taplor,  71  N.  Y.  219;  Prelimina 
ry  Note  to  Throop's  Code,  art^  1,  title  8,  chap. 
15,  last  two  paraCTaphs. 

Mr.  Walter  S*  Logman  for  respondents. 

Earl,  t/.,  delivered  the  opinion  of  the  court: 
Bv  the  order  appealed  from  the  whole  estate 
of  the  testatrix  is  taken  out  of  the  hands  of  the 
executor  and  placed  in  the  hands  of  a  receiver, 
the  executor  is  absolutely  restrained  from  the 
performance  of  his  duties,  and  the  debt  of  this 
plaintiff  is  ordered  to  be  paid  in  preference  to 
all  other  debts  of  the  testatrix.  We  are  unable 
to  perceive  any  ground  upon  which  such  an 
order  can  be  maintained. 

There  was  no  allegation  in  the  complaint  in 
this  action  that  the  estate  of  Mrs.  Sharp  was  at 
her  death  solvent  or  insolvent,  and  no  claim 
was  there  put  forth  that  the  plaintiffs  were  en- 
titled to  payment  of  their  debt  in  preference  to 
other  creditors  of  the  testatrix,  and  there  is  no 
determination  as  to  the  priority  of  payment  by 
the  judgment  in  the  action.  All  that  is  deter- 
mined by  the  judgment  is  that  the  plaintiffs 
had  a  debt  for  the  amount  claimed  and  that 
that  debt  is  to  be  paid  out  of  the  estate  of  Mn» 
Sharp. 
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By  the  general  rules  of  law  the  executor  be- 
comes pei*&onally  liable  for  plaintiffs'  debt  con- 
tracted by  him  after  the  death  of  the  testatrix, 
and  they  could  only  resort  to  htm  for  payment. 
But  because  of  bis  insolvency,  they  could  in 
equity  resort  to  the  estate  for  the  payment  of 
their  debt;  and  the  sole  ^ect  of  the  judgment, 
aside  from  determining  the  amount  of  plaintiffs' 
claim,  is  to  make  it  payable  out  of  the  estate. 

The  other  creditors  ox  the  testatrix  have  had 
no  hearing  and  no  opportunity  to  be  heard  as 
to  their  ckims  upon  the  estate,  and  they  should 
not  without  any  hearing  have  their  claims  first 
passed  until  after  the  plaintiffs'  claim  has  been 
paid  in  full.  For  the  purpose  of  distribution 
of  an  estate  among  the  creaitors  of  a  decedent 
the  executor  does  not  represent  the  creditors  as 
to  their  respective  claims  upon  the  estate  as  be- 
tween each  other.  He  represents  the  estate  as 
to  all  cl&ims  made  against  it,  but  not  as  to  the 
mode  of  its  distribution  among  the  various 
claimants  thereon.  The  statutes  provide  that 
such  claimants  are  to  be  cited  in  the  surrogate's 
court  and  then  heard  in  reference  to  their  re- 
spective claims  upon  any  distribution  of  the 
estate. 

Here  in  opposition  to  this  motion  it  was 
shown  that  Mrs.  Sharp  at  her  death  owed  a 
laree  amount  of  debts  and  that  her  estate  was 
in  fact  insolvent.  Under  such  circumstances 
the  plaintiffs  can  proceed  to  collect  their  judg- 
ment only  in  the  modes  prescrit}ed  by  law. 
The  estate  is  to  be  settled  and  administered  in 
the  surrogate's  court,  and  the  judgment  may 
there  be  presented  upon  the  final  settlement  of 
the  accounts  of  the  executors,  and  ordered  to 
be  paid  pro  rata  with  other  debts;  or  the  plain- 
tiffs may  obtain  payment  of  the  same,  or  of  its 
proper  proportion,  in  the  surrogate's  court,  un- 
der sections  1825, 1826,  2717, 2718  of  the  Code. 

How  the  surrogate  shall  adjust  the  various 
claims  upon  the  estate  in  the  hands  of  the  ex- 
ecutor need  not  now  be  finally  determined. 
The  estate  of  a  decedent  who  leaves  debts  is  at 
his  death  impounded  by  the  law  for  dl  his 
creditors,  and  they  must  share  therein  if  it  is 
insufficient,  pro  raia^  except  as  the  statute  in  a 
few  cases  gives  preferences.  The  creditors  are 
not  bound  wiUiout  their  consent  by  any  provis- 
ions contained  in  a  wDl  for  the  estabii&ment 
or  continuance  of  any  business  after  the  death 
of  a  testator.  But  they  have  the  absolute  right 
to  have  the  estate  applied,  as  soon  as  the  forms 
of  law  will  permit,  upon  their  debts.  Bo  here, 
unless  the  creditors  existing  at  the  death  of 
Mrs.  Sharp  in  some  way  consented  to  the  car- 
r>nng  on  of  the  business  by  the  executor,  they 
have  the  right  to  insist  that  the  estate  as  it  ex- 
isted at  her  death  shall  be  used  for  the  payment 
of  their  debts  and  the  expenses  of  administra- 
tion, to  the  exclusion  of  debts  subsequently  cre- 
ated by  the  executor.  (Staniaood  v.  Ouksn,  14 
Gray,  195;A«At*;iv.Plt7Am,7Conn.807.)  But 
if  the  business  was  carried  on  by  the  executor 
with  the  consent  of  the  original  creditors,  then 
different  principles  must  apply  in  the  distribu- 
tion of  the  estate  amon?  all  the  creditors. 
Then  the  creditors  of  the  business  must  either 
share  pro  rata  with  the  other  creditors  in  the 
whole  estate,  or  they  must  first  be  paid  out  of 
that  portion  of  the  estate  used  in  the  business; 
and  we  are  inclined  to  think  that  the  former  is 
the  correct  rule.    If  the  business  was  carried 
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on  without  the  consent  of  the  creditors,  and  the 
estate  has  been  thereby  increased,  then  the  orig- 
inal creditors  should  probably  alone  share  in- 
the  estate  as  it  came  to  the  executor,  and  the 
creditors  of  the  business  should  alone  have  the 
increase  made  by  their  contribution  to  ti^e  cap- 
ital of  the  business.  As  these  questions  have 
not  been  argued,  we  ought  not  now  to  deter- 
mine them,  as  they  are  new  in  this  State  and 
not  without  some  aifticultv. 

TJie  order  of  the  Speeiai  and  General  Term 
should  he  reversed,  and  the  motion  eJiould  be  de- 
nied with  $10  costs  of  the  motion  and  the  easts  of 
the  appeal  to  tlie  General  Term  and  to  this  court 

All  concur,  Danfortb,  J.,  in  the  result. 


Frank  LANDERS,  Respt., 

V. 

Sidney  COOPER,  Receiver,  etc..  of  the 
Watertown  Fire  Ins.  Co.,  Appt, 

(....N.  y ) 

1.  Extrinsic  cvideiuse  "which  ^s^^em  be» 
yond  the  purpose  of  aiding^  in  the  in* 
terpretation  of  a  written  insuranoe  policy, 
and  tends  to  show  that  the  subject  thereof  was 
other  and  different  from  that  described  in  the  in- 
strument, is  inadmissible  to  sustain  an  action  ta 
enforce  the  contract  as  tbougrh  it  applied  to  prop- 
erty not  described  therein. 

8.  A  contract  of  insurance  which  re- 
lates to  one  definite  and  distinct  sub» 
Ject  cannot  be  turned  into  a  contract  for  the  In- 
surance of  another  and  different  subject,  on 
proof  that  the  agent  of  the  company  by  mistake- 
described  the  wrong  property  in  his  application. 

8«  In  order  to  avoid  the  elTect  of  a  con- 
dition against  prior  insurance,  proof  that  the- 
agent  who  took  It  was  put  upon  inquiry  as  to  it 
is  insufficient;  it  must  be  shown  that,  as  a  matter 
of  fact,  the  agent  knew  of  the  outstanding  insure 
anoe.  He  cannot  be  held  to  have  such  knowl- 
edge where  by  mistake  he  supposes  it  to  have  ex- 
pired. 

NOTB.— Insurovioe  eoni/ract  cannot  he  varied  in  its 

terms. 

The  final  contract  of  the  i>arties,  as  evidenced  by 
a  policy  of  insurance,  cannot  be  waived  by  a  pre- 
liminary agreement,  not  referred  to  therein. 
Moore  v.  State  Ins.  Qo.  72  Iowa,  41i, 

A  written  contract  of  insurance  must  be  taken 
to  contain  all  the  essential  elements  of  the  contract, 
and  a  verbal  a^rreement,  made  at  or  before  the 
time  of  the  written  contract,  is  inadmissible  to 
vary  its  terms.  Nat  Mut.  Ben.  Abbo.  v.  Heckman* 
86Ky.264. 

Where  an  Insuranoe  agent  had  notice  of  other  in- 
surance, and  took  no  steps  to  cancel  the  policy, 
the  company  is  estopped  from  claiming  a  for- 
feiture under  the  policy  conditioned  upon  the  pro- 
curement of  other  insuranoe  without  consent  in- 
dorsed. Hamilton  v.  Home  Ins.  Oo.  18  West  Rep» 
(»e,  94  Mo.  868. 

Ckmdltion  in  policy  against  other  insurance.  See 
Phobuix  Ins.  Oo.  v.  Copcland,  4  L.  B.  A.  8i8|  nofU^  %^ 
Ala.55L 

Policy  avoided  by  material  change  in  risk.  See 
Russeli  V.  Oedar  Rapids  Ins.  Co.  (Iowa)  4  H  B.  A. 
688,  note. 

Fraud  of  agent  See  Kister  v.  Lebanon  Mut  InSi. 
Oo.  (Pa.)  jxwt, . 
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(October  8, 1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fifth  Department,  afQrming  a  judgment  for 
plaintifE  in  an  action  upon  a  policy  of  insur- 
ance.   Reversed. 

The  case  is  stated  in  bhe  opinion. 

Mr.  A«  H.  Sawyer,  for  appellant: 

it  must  be  conceded  that  there  "was  no  inten- 
tion on  the  part  of  Cannon,  certainly  none  upon 
the  part  of  the  defendant,  to  issue  a  policy  of 
insurance  upon  the  mill  house;  and  if  there 
vrss  none,  then  the  minds  of  the  parties  never 
met  upon  the  subject  of  this  insurance  and 
there  could  be  no  recovery  in  the  action. 

First  Baptist  Church  v.  Brooklyn  F,  ^Ins. 
Co.  28  N.  Y.  153;  Hughes  v.  Mercantile  Mut. 
Ins.  Co.  55  N.  Y.  265;  HT.  T.  Ice  Co,  v.  Nort/i- 
western  Ins.  Co.  81  Barb.  72. 

There  must  be  in  the  description  so  much 
that  is  irue,  as  that,  casting  out  that  which  is 
false,  there  is  still  enough  left  to  clearly  point 
out  the  property  intended  to  be  described. 

Bryee  v.  LoriUard  F.  Ins.  Co.  55  N.  Y.  240. 

Messrs.  Wales*  Hand  ft  Fish  for  re- 
spondent. 

Andrews,  cTl,  delivered  the  opinion  of  the 
court: 

Two  defenses  are  relied  upon:  first,  that  the 
building  burned  was  not  the  building  men- 
tioned m  the  application  and  survey,  and  in- 
sured by  the  policy;  and  second,  that' when  the 
policy  in  question  was  issued  there  was  a  prior 
insurance  on  the  building  destroyed,  in  the 
Glens  Falls  Insurance  Company,  not  consented 
to  by  the  Wateirtown  Fire  Insurance  Company, 
whereby  by  the  terms  of  the  policy  sued  upon 
it  became  void. 

The  defendant  to  establish  the  first;  defense 
relied  upon  the  following  facts: 

1.  The  policy  by  its  language  insures  Land- 
ers in  the  sum  of  $800,  **on  the  property  de- 
scribed in  the  application  and  survey  bearing 
even  date  therewith,  and  which  is  hereby  re- 
ferred to  as  forming  a  pari  of  the  policy,  viz., 
$800  on  his  (Landers')  two-story  dwelling  house, 
Afton,  N.  Y." 

2.  The  application  on  which  the  policy  was 
issued  describes  the  property  to  which  the  ap- 
plication relates  as  situated  in  Afton,  N.  Y., 
and  being  a  tenant  house  two  stories  high,  16 
X24,  with  winff  16x24,  with  two  chimneys, 
and  located  60  f^et  south  of  the  dwelling  house 
of  Landers  (the  applicant),  and  60  feet  west  of 
a  bam.  Tliis  is  an  accurate  description  of  the 
tenant  house,  near  the  dwelling  house  of  Land- 
ers, with  the  exception  that  its  height  is  one 
and  a  half  stories,  and  not  two  stories. 

8.  On  the  back  of  the  application  is  a  survey 
and  diagram  showing  the  dwelling  house, 
the  tenant  house,  consisting  of  a  main  part  and 
wing,  and  the  barn,  their  relative  positions, 
and  under  the  tenant  house  is  the  word  "risk." 

4.  The  mill  house  (the  house  burned)  was 
situated  half  a  mile  from  the  dwelling  bouse 
of  Landers,  and  was  also  a  tenant  house.  It 
was  a  building  two  stories  high,  20x80  feet  in 
size,  wiihout  any  wing  and  having  but  one 
chimney.  It  was  distant  at  the  nearest  part  87 
feet  from  a  steam  mill  of  Landers.  It  corre- 
sponded in  no  respect  w^'h  the  building  de- 

5  L.  R.  A. 


scribed  in  the  application  and  survey,  with  the 
single  exception  of  height. 

5.  The  application  and  survey  were  foi> 
warded  by  Cannon,  the  agent,  to  the  ofSce  of 
the  company  at  Watertown,  and  the  policy  was 
issued  thereon  and  mailed  by  the  company  to 
Landers. 

The  company  had  no  information  as  to  the 
risk,  or  of  any  negotiations  between  Cannon 
and  Landers  omer  than  was  disclosed  by  the 
application. 

The  plaintiff,  notwithstanding  this  apparent- 
ly conclusive  evidence  that  the  house  insured 
was  the  tenant  house,  and  not  the  mill  house, 
has  recovered  for  the  loss  by  fire  of  the  mill 
house,  upon  certain  extrinsic  proof  submit- 
ted to  the  jury.  It  was  shown  that  Landers, 
prior  to  the  issuing  of  the  policy  in  question, 
held  two  policies  of  insurance  in  the  Glens 
Falls  Insurance  Company,  of  $800  each,  one 
on  the  tenant  house  (near  his  dwelling  house), 
expiring  July  1, 1878,  and  one  on  the  mill  house,  ' 
expiring  May  1,  1874,  each  for  three  years  at 
the  same  rate  of  premium.  The  local  agent  of 
the  Glens  Falls  Insurance  Company,  in  the 
spring  or  summer  of  1873,  removed  and  sold 
out  his  business  to  Cannon,  the  local  agent  of 
the  defendant's  company,  who  transferred  to 
him,  among  other  things,  an  "expiration  book^*^ 
in  which  the  two  policies  to  Landers  were  en- 
tered, one  entry  being:  "Thomas  Landers, 
Glens  Falls;  number  of  policy  197;  property 
Afton,  $800;  premium,  $4.80,  expiring  1st  of 
July,  1873,"  and  the  other:  *  Thomas  Landers, 
Glens  Falls  Insurance  Company,  number  851; 
farm  property  in  Afton,  $800;  premium  $4.80; 
rate  60  c;  expiring  the  1st  of  May,  1874." 

It  will  be  noticed  that  the  entries  ^  not  show 
on  their  face  to  what  particular  building  they 
severally  apply.  The  plaintiff's  version  of  the 
circumstances  which  preceded  the  issuing  of 
the  policy  in  question  is  substantially  that  the 
agent  Cannon,  in  the  spring  of  1878,  met  Lan- 
ders and  informed  him  that  the  policy  on  the 
mill  house  was  about  expiring  and  asked  him 
if  he  did  not  want  it  renewed,  stating  that,  the 
former  agent  of  the  Glens  Falls  Company  had 
left,  and  he  (Cannon)  had  his  papers  and  was 
doing  his  business,  and  that  he  was  the  agent 
of  the  Watertown  Fire  Insurance  Company, 
which  was  a  good  company,  and  solicited 
Landers  to  take  a  policy  in  that  company,  to 
which  he  finally  consented. 

The  testimony  of  Landers  to  the  point  that 
the  negotiation  with  Cannon  relatea  to  a  re- 
newal of  the  policy  on  the  mill  house  is  cor- 
roborated, to  some  extent,  by  other  members 
of  his  family. 

The  policy  which  expired  in  Julv,  1878,  was 
the  polic^^  on  the  tenant  house.  The  policy  on 
the  mill  house  did  not  expire  until  May,  1874. 
It  was  the  policy  on  the  tenant  house  which 
needed  to  be  renewed,  and  not  the  policy  on 
the  mill  house.  But  Landers  relied,  as  he 
claimed,  on  the  assurance  of  Cannon  that  it  was 
the  policy  on  the  mill  house  which  would  ex- 
pire first,  and  thereupon  authorized  him  to 
procure  a  new  insurance  upon  that  building 
policy.  Within  a  short  time  after  the  conclu- 
sion of  the  negotiation  Cannon  made  out  the 
application  and  survey,  and  signed  the  name 
of  Landers  to  the  application,  and  forwarded 
them  to  the  defendant.    The  application  and 
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"Borvey,  as  has  been  shown,  related  to  the  ten- 
tmt  house,  and  not  to  the  mill  house. 

Gannon  on  the  trial  contradicted  the  testi- 
rmony  of  Landers  and  his  witnesses  as  to  the 
fact  that  the  negotiation  between  himself  and 
Landers  related  to  the  mill  house,  and  testified 
that  the  tenant  house  was  pointed  out  by  Lan- 
ders as  the  one  upon  which  the  policy  was 
about  to  expirei  and  that  the  proposition  on 
his  part  to  procure  a  new  policy  related  to  the 
tenant  house,  and  not  to  the  mul  house. 

Upon  this  state  of  facts  and  the  additional 
fact  testified  to  by  Landers,  that  he  did  not  au- 
thorize Cannon  to  sini  any  application,  and 
that  he  had  no  knowieds^e  of  the  application 
^or  survey  until  after  the  fire,  the  court  submit- 
ted to  the  jury  to  find  whether  the  application 
was  authorized  by  Landers,  and  instructed 
them  that  if  it  was  made  without  his  authority 
•  or  knowledge,  and  he  did  not  know  of  the  rep- 
resentations therein,  they  should  disregard  the 
•-application  and  survey,  and  determine  the  case 
upon  the  point  whether  the  negotiation  between 
Landers  and  Cannon  related  to  the  mill  house, 
and  instructed  them  in  substance  that  if  they 
found  that  it  did  relate  to  the  mill  house,  and 
not  lo  the  tenant  house,  the  policy  covered  the 
mill  house  and  the  plaintiff  was  entitled  to  re- 
<50ver. 

The  defendant,  before  the  submission  of  the 
•case  to  the  jury,  moved  that  the  case  should  be 
dismissed  on  the  grounds,  among  others,  that 
the  policy  did  not  cover  the  mill  house  but  the 
tenant  house,  and  also  that,  assuming  that  the 
policy  covered  the  mill  house,  there  was  a  prior 
'existing  insurance  thereon  not  consented  to  by 
the  defendant. 

We  think  the  case  was  tried  and  submitted 
to  the  jury  upon  an  erroneous  view  of  the  law. 
The  action  was  brought  distinctly  and  solely 
upon  the  policy  of  August  1,  1873,  and  to  en- 
force the  contract  of  msurance  contained  in 
that  instrument.  The  building  burned  was  the 
mill  house,  and  unless  the  policy  was  upon  that 
building  the  plaintiff  did  not  establish  the  cause 
of  action  alleged  in  the  complaint.  The  sub- 
ject of  the  insurance  is  to  be  ascertained  from 
the  description  in  the  policy  and  such  extrinsic 
evidence  as  mof  be  necessary  to  identify  the 
property  described.  But  extrinsic  evidence 
which  goes  beyond  the  purpose  of  aiding  in  the 
interpretation  of  the  written  contract,  and 
bends  to  show  that  the  subject  thereof  was  other 
and  different  from  that  described  in  the  written 
instrument,  that  is  to  say,  in  this  case,  that  the 
building  intended  to  be  insured  was  not  the 
building  actually  covered  by  the  policy, — while 
it  might  tend  to  establish  a  case  for  the  refor- 
mation of  the  contract,  would  be  inadmissible 
to  sustain  an  action  to  enforce  the  contract,  as 
written,  as  though  it  applied  to  the  building 
intended  ito  be  covered,  but  not  described  in 
the  policy. 

The  policy  in  question  was  issued  upon  a 
written  application  and  survey  made  by  Can- 
non, the  loct^  aj^ent  of  the  company,  in  the  name 
of  Landers,  and  forwarded  by  the  agent  to  the 
main  ofOice  of  the  company.  The  company  ap- 
proved the  application  and  thereupon  issued  and 
mailed  the  policy  to  Landers.  It  must  be  as- 
sumed, upon  the  finding  of  the  jury,  that  the 
negotiation  between  Cannon  and  Landers  re- 
lated to  an  insurance  on  the  mill  house,  and 
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not  on  the  tenant  house,  and  further  that  the 
agent  in  making  the  written  appli^tion  and 
signing  Landers'  name  thereto,  and  m  making 
the  survey  and  diagram  of  the  premises,  acted 
without  Landers'  authority,  and  that  I^uaders 
had  no  knowledge  of  the  representations  made 
by  the  agent  to  the  compaiiy  until  after  the 
fire.  The  evidence  leaves  no  possible  room  for 
question  that  the  company,  when  it  issued  the 
policy,  intended  to  insure  the  tenant  house, 
and  not  the  mill  house.  Nor  can  there  be  any 
doubt  that  the  policy  describes  the  tenant  house, 
and  not  the  mill  house,  as  the  subject  insured. 
It  is  quite  Impossible  to  treat  this  policy  as  a 
contract  insuring  the  mill  house,  if  the  appli- 
cation and  survey  are  considered  in  ascertain- 
ing thegSubject  of  insurance.  It  is  only  by  re- 
jecting them  that  the  subject  is  left  in  any  pos- 
sible doubt.  This  the  trial  court  permitted  the 
jury  to  do  upon  the  theory  that  the  representa- 
tions in  the  application  and  diagram  were  the 
unauthorized  acts  of  the  agent,  and  were  not 
therefore  binding  upon  Landers.  In  substance 
the  court  permitted  the  jury  to  strike  from  the 
written  part  of  the  policy  the  clause  referring  to 
the  application  and  survey,  and  to  regard  only 
the  words,  '*$800  on  his  (Landers*)  two-story 
dwelling  house,"  which  describe  with  sufficient 
accuracy  the  mill  house,  and  then  to  find  that 
the  policy  was  one  upon  the  mill  house,  as  the 
agent  Cannon  and  Landers  intended. 

The  trial  court  treated  the  case  as  analogous 
to  those  which  hold:  (1)  that  a  contract  of  in- 
surance is  not  defeated  by  a  misrepresentation 
as  to  some  fact  material  to  the  risk,  or  made  so 
by  the  terms  of  the  contract  contained  in  an 
application  prepared  by  the  agent  in  the  name 
of  the  insured,  but  without  his  authority  and 
upon  which  the  company  acted  in  issuing  the 
policy  {Benninghojf  v.  Agrieuliural  Ins.  Go, 
93  If.  Y.  496;  ^rague  v.  Holland  Purchcue 
Ins.  Oo.  69  N.  Y.  128;  Vilas  y.  A".  Y.  Cent. 
Ins.  Oo.  73  N.  Y.  590;  Ames  y.  N.  T.  Union 
Ins.  Co.  14  N.  Y.  258);  (2)  to.the  class  of  cases 
where  the  agent,  having  been  authorized  by  the 
insured  to  dU  out  the  application  in  his  name, 
misstated  b^  mistake  or  inadvertence  the  in- 
formation given  by  the  insured  and  thereby 
misled  the  company  {Rowley  v.  Empire  Ins. 
Oo.  36  N.  Y.  650;  Bakar  y.  Home  L.  Ins.  Oo. 
64  N.  Y.  648;  Orattan  y,  JIfetntpolitan  L.  Ins. 
Co.  92  N.  Y.  274:  Bennett  v.  Agricultural  Ins, 
Oo.  106  N.  Y.  243.  8  Cent.  Rep.  692);  and  (H)  to 
the  cases  which  hold  that  a  company  cannot 
insist  upon  a  condition  declaring  the  contract 
to  be  void  if  a  certain  fact  or  situation  exists 
not  represented  to  the  company  and  indorsed 
on  the  policy,  provided  the  company  or  its  au- 
thorized agent  knew  the  fact  or  situation  relied 
upon  to  defeat  the  contract  at  the  time  the  con- 
tract was  made.  Van  Schotck  v.  Niagara  F, 
Ins.  Oo.  68  N.  Y.  434;  Richmond  y.  Niaaara  F, 
Ins.  Oo.  79  N.  Y.  230;  8/un^  v.  Home  Ins.  Oo. 
90  N.  Y.  16. 

In  none  of  these  cases  was  there  any  ques- 
tion as  to  the  subject  of  the  insurance.  In  all 
of  them  it  was  conceded  that  the  policy  covered 
the  building  or  property  destroyed  by  the  fire. 
The  matters  alleged  in  these  cases  as  consUiut- 
ing  a  defense  related  to  some  incident  of  the 
contract  or  to  the  performance  of  some  condi- 
tion collateral  to  the  express  object  of  the  con- 
tract.   In  cases  falling  within  the  two  classes 
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•of  cases  first  mentioned  the  fault  was  commit- 
ted by  the  agent  of  the  defendant,  and  it  is 
held  that,  as  between  the  company  and  the  in- 
sured, the  company  should  bear  the  loss.  In 
cases  of  the  third  class  it  is  held  that  it  could 
not  have  been  the  intention  that  the  policy 
should  be  defeated  by  .casou  of  an  omission  to 
communicate  facts  &uown  to  the  company 
when  the  contract  was  made,  or  the  failure  to 
have  the  written  recognition  of  the  company 
of  their  existence.  The  courts  in  these  cases 
apply  the  doctrine  of  waiver  or  estoppel  to 
•prevent  fraud  or  injustice. 

But  the  principle  which  relieves  the  party  in- 
jured from  responsibility  for  unauthorized  rep- 
9:esentations  made  hj  the  agent  of  the  insurer 
in  respect  to  some  incident  of  the  risk,  and 
permits  them  to  be  disregarded  in  an  action  to 
enforce  the  contract,  has  no  application  where 
the  point  in  issue  is  as  to  the  subject  of  the  in- 
surance, and  the  contract  is  explicit  upon  that 
point.  If  the  contract  of  insurance  relates  to 
•one  definite  and  distinct  subject,  it  cannot  be 
turned  into  a  contract  for  the  insurance  of  an- 
other and  different  subject  on  proof  that  the 
agent  of  the  company  by  mistake  described  the 
wrong  property  in  his  application.  The  agent's 
authority  here  was  to  "make  surveys  and  take 
applications  for  insurance."  He  had  no  au- 
thority to  enter  into  contracts  of  insurance  in 
behalf  of  the  company.  The  company  passed 
upon  the  applications, accepted  or  rejected  them 
in  its  discretion. 

In  determining  the  question  whether  the 
I>olicy  issued  covered  the  mill  house  or  the 
tenant  house,  the  papers  on  which  the  company 
acted  were  material  evidence.  In  ascertaining 
to  which  subject  the  policy  applied,  it  is  im- 
material whether  the  application  was  made  by 
the  authority  of  the  insured  or  not,  or  whether 
it  was  genuine  or  foiged.  There  must  be  a 
meeting  of  minds  between  the  parties  to  a  con- 
tract before  a  contract  is  formed.  If  the  facts 
show  that  the  company  intended  to  insure  the 
tenant  houne,  and  the  written  contract  applies 
to  that  house,  the  plaintiff  cannot  recover  in  this 
action,  although  he  may  have  intended  to  pro- 
cure an  insurance  on  the  mill  house,  and  by 
the  agent's  fault  the  application  was  made  to 
refer  to  the  tenant  house.  If  there  is  any 
remedy  against  the  company  for  the  mistake 
or  carelessness  of  the  agent,  it  is  not  available 
7  an  action  to  enforce  a  contract  relating  to 
)ne  subject,  as  if  it  were  a  contract  relating  to 
another  subject.  I  am  not  aware  of  any  prin- 
ciple in  the  law  of.  estopi>el  which  prevents  the 
defendant  from  showing  that  the  contract  re- 
lates to  the  tenant  house,  or  which  justifies  the 
court  in  excluding  from  the  consideration  of 
the  Jury,  in  titie  determination  of  the  issue,  the 


application  and  survey  upon  which  the  com- 
pany acted,  because  made  without  the  author- 
ity of  the  insured  by  the  company's  agent. 

We  are  of  opinion  that  the  defense  that  the 
policy  was  not  upon  the  mill  house,  but  was 
upon  the  tenant  house,  was  clearly  established, 
and  that  upon  this  ground  a  nonsuit  should 
have  been  granted. 

The  second  defense  of  prior  insurance  is  also, 
we  think,  a  barrier  to  a  recovery.  It  is  a  con- 
dition of  the  policy  that,  "if  the  insured  shall 
have,  or  shall  hereafter  make,  any  other  in- 
surance on  the  property  hereby  insured,  not  in- 
dorsed, known  or  consented  to  by  this  com- 
pany or  its  authorized  agent  in  writing,  this 
policy  shall  be  void."  Tlus  defense  proceeds 
on  the  assumption  that  the  policy  was  a  con- 
tract insuring  the  mill  house.  It  is  conced- 
ed that  Landers  had  an  insurance  on  the  mill 
house  in  the  Glens  Falls  Insurance  Company 
for  |800,  existing  when  the  policy  now  id  ques- 
tion was  issued,  and  which  ran  to  May  1,  i874, 
and  no  indorsement  of  the  prior  insurance  was 
made  on  the  policy  in  question,  nor  is  there  any 
written  consent  to  its  existence  by  the  Water- 
town  Insurance  Company  or  its  agent.  This 
prima  facie  was  a  breach  of  the  condition  and 
rendered  the  policy  of  the  latter  company  void. 
Landers  v.  Watertown  F.  Ins.  Co.  86  N.  Y.  414. 

The  answer  made  is  that  Cannon  knew  of  the 
prior  policy.  He  knew  that  there  was  a  policy 
on  the  mill  house  and  also  on  the  tenant  house. 
But  the  strongest  position  for  the  plaintiff, 
which  the  evidence  justifies  upon  this  point,  is 
that  Cannon  believed,  and  so  represented  to 
Landers,  that  the  policy  on  the  mill  house  was 
the  one  expiring  July  1,  1873,  whereas  it  was 
the  policy  on  the  tenant  house  which  expired 
at  that  date.  The  most  that  can  be  said  is  that 
the  agent  made  a  mistake  as  to  the  facts.  But 
this  was  not  equivalent  to  notice  of  an  out- 
standing: insurance  so  as  to  charge  the  com- 
pany. The  plaintiff,  to  avoid  the  effect  of  the 
condition,  was  bound  to  show  that  as  matter  of 
fact  the  agent  knew  of  the  outstanding  insur- 
ance. It  was  not  sufiScient  to  relieve  the  plain- 
tiff that  the  agent  was  put  upon  inquiry,  or 
might  by  the  exercise  of  diligence  have  ascer- 
tained the  truth.  The  insured,  who  had  pro- 
cured the  policies  in  the  Glens  Falls  Company, 
could  not  rely  upon  the  assurance  of  the  agent, 
himself  making  no  investigation,  and  cast  the 
burden  of  the  agent's  mistake  upon  the  Watei- 
town  Insurance  Company.  It  was  not  the 
agent's  duty  to  ascertain  the  fact  as  to  prior  in- 
surance, and  his  assumption  that  no  such  in- 
Burance  existed  did  not  bind  his  principal. 

For  the  errors  stated  the  judgment  Jumld  be 
reversed,  and  a  new  trial  granted. 

All  concur. 
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Rebecca  B.  CRAFT,  Plff,^ 

SOUTH  BOSTON  R.  CO. 

( Mass. ) 

!•  Tbe  treasurer  of  a  horse  railroad 
eorporation  has  no  authority  to  borrow 

4^  L.  a  A.  41 

See  also  33  L.  R.  A.  670. 


money  for  the  Ck>mpan7  unless  suoh  authority  to 
expressly  given  him. 

8.  An  action  fbr  money  had  and  received 

will  not  lie  against  a  corporation  in  favor  of  one 
who  has  loaned  money  to  Its  treasurer  for  the 
Company  in  the  mistaken  belief  that  he  had  au- 
thority to  borrow  it,  although  the  money  was 
used  In  paying  debts  of  the  corporation,  where 
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the  treamirer  was  a  defaulter,  having  eml)ezzled 
money  which  otherwise  would  have  paid  such 
debts,  and  may  reasonably  be  presumed  to  have 
borrowed  the  money  to  cover  up  his  default  and 
escape  detection. 

(November  20, 1880.) 

ON  report.  Judgment  far  defendant 
This  action  was  brought  in  the  Superior 
Court  for  Suffolk  County  on  a  promissory  note. 
On  the  trial  before  Sherman, «/.,  without  a  jury, 
be  found  for  plaintiff  and  reported  the  case  to 
the  Supreme  Judicial  Court. 

Mr.  Solomon  Lincoln,  for  plaintiff: 

While  corporations  must  be  limited  to  tbe 
powers  conferred  by  tbeir  charters  it  cannot  be 
contended  that  this  defendant  had  not  author- 
ity to  borrow  money.  Having  such  authority. 
Its  appropriate  agents,  particularly  its  treasurer, 
bad  implied  authority  to  exercise  it,  and  this 
implied  authority  witbia  the  scope  of  his  office 
was  unlimited. 

Fayr,  NdtHe,  12Cu8b.  1;  Williams  y,  Glieney, 
8  Gray,  215;  Letter  v.  WM,  1  Allen,  36;  Top- 
ping v.  Bickford,  4  Allen,  120;  Sherman  v. 
Fiteh,  98  Mass.  68:  Monument  Nat,  Bank  y. 
Globe  Works,  101  Mass.  67. 

The  by-laws  of  the  defendant  limitinfi:  the 
powers  of  the  treasurer  are  immaterial.  Thev 
cannot  affect  strangers  ignorant  of  them  not  af- 
fected with  constructive  notice.  Tbey^  were 
not  a  part  of  tfie  charter,  were  not  publicly  re- 
corded nor  published,  and  were  not  accessible 
to  the  plaintiff. 

Fay  V.  Noble,  supra. 

The  defendant  cannot  retain  the  benefit  of  its 
own  illegal  act. 

Agawam  Nat,  Bank  ▼.  South  ffadley^  128 
Mass.  508. 

Messrs,  J.  O.  Abbott  and  J.  S.  Dean,  for 
defendant: 

The  treasurer  of  a  town  or  a  savings  bank 
cannot  borrow  money  for  the  town  or  bemk,  or 
bind  them  by  negotiable  securities. 

Dedham  Inst,  fir  Savings  v.  Slack,  6  Cush. 
408;  Bradlee  v.  Wa/rren  F.  G.  Sav.  Bank,  127 
Mass.  107;  LoweU  F,  0.  Sav.  Bank  y.  Winches- 
ter, 8  Allen,  109. 

The  same  rule  is  held  to  apply  to  the  treas- 
urer of  other  corporations;  in  the  cases  cited 
below,  and  in  the  discussions  b^  tbe  court  in 
those  cases,  the  current  of  opinion  is  against 
such  authority  in  the  treasurer  of  any  corpora- 
tion. 

Packard  y.  First  Universalist  Soc.  10  Met. 
427;  E.  Carver  Co,  y.  Manufacturers  Ins.  Co, 
6  Grav,  214^220;  Torrey  y.  Dustin  Monument 
Asso.  6  Allen,  827;  Paige  y.  Stone,  10  Met.  160; 
Lester  v.  Webb,  1  Allen,  84;  Mahone  v.  Man- 
chester d  L,  R.  Co.  Ill  Mass.  72;  Emerson  y. 
Providence  Hat  Mfg,  Co.  12  Mass.  287;  Webber 
V.  Williams  College,  28  Pick.  802;  Hayward  v. 
Pi^m  Society,  21  Pick.  270. 

In  one  case,  the  court  held  that  the  treasurer 
of  a  trading  and  manufacturing  corporation 
had  no  authority  by  virtue  of  his  office  to  re- 
lease an  insurance  company  from  liability  on  a 
policy  of  insurance  on  merchandise,  which  he 
had  taken  out  for  the  corporation. 

E.  Carver  Go.  y.  Manttfacturers  Ins.  Go. 
supra. 

The  only  case  (hat  throws  any  doubt  uoon 
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the  contention  of  the  defendant  is  that  of  Fap^ 
V.  Noble,  12  GiiFh.  1. 

The  decision  in  that  case  is  confined  express- 
ly to  the  treasurer  of  a  trading  and  manufac- 
turing corporation,  and  the  couirt  says  it  would 
not  do  to  extend  it  so  as  to  embrace  other  corpo- 
rations. 

There  must  haye  been  some  authority  to 
make  An  advance  or  payment  of  money  pro- 
ceeding from  the  defendant,  in  addition  to  the 
mere  fact  of  its  being  applied  for  his  benefit, 
in  order  to  charge  him  with  the  same. 

Eelley  v.  Lindsei/,  7  Gray,  287;  Railroad 
Nat.  Bank  y.  Lowell,  109  Mass.  214. 

Reed  was  the  plaintiff's  broker,  and  in  that 
capacity  she  employed  him  to  obtain  this  loan. 
She  is  cleaily  bound  by  tbe  knowledge  of  her 
agent 

Atlantic  Cotton  MiUs  v.  Indian  Orchard 
Mills,  6  New  Eng.  Rep.  587,  147  Mass.  268, 
and  the  cases  cited  in  that  case. 

Field*  /..delivered  the  opinion  of  thecourtr 

William  Reed  was  treasurer  of  the  defend- 
ant, and  also  a  broker.  As  broker  he  sold 
bonds  for  the  plaintiff  and  sent  to  her  his  per- 
sonal check  for  the  proceeds,  amounting  to 
$2,575,  and  at  the  same  time  wrote  to  her  as 
follows:  "If  you  wish  to  loan  this  on  call,  can 
lend  it  to  8outh  Boston  Railroad  Company  at 
five  per  cent  interest,  and  you  can  have  it  at 
any  time  at  one  day's  notice."  The  plaintiff 
thereupon  called  upon  Reed  and  said  that  sh& 
would  lend  $2,500  to  the  defendant,  and  sho 
gave  back  to  him  his  check,  and  two  days  later 
received  by  mail  from  Reed  the  note  m  suit. 
Interest  was  paid  on  the  note  at  three  different 
times,  for  six  months  each,  by  Reed,  by  his  in- 
dividual check.  "The  plaintiff  believed  that 
everything  was  right  ana  honest  on  the  part  of 
R^,  and  that  he  had  authority  to  make  the- 
loan,  and  give  the  note  in  question,  as  binding 
on  the  defendant.  She  was  ignorant  of  any 
by-laws  of  tbe  defendant,  and  made  no  inquiries 
about  them." 

The  note  is  for  $2,600,  on  demand  after  date 
payable  to  the  order  of  the  plaintiff,  and  is 
signed,  "South  Boston  Railroad  Company,  by 
Wm.  Reed,  Treas."  It  is  not  conntersinied 
by  the  president  of  the  company.  The  by-laws- 
01  the  Company  provide  that  "the  treasurer 
shall,  in  the  name  of  the  Company,  sign  and 
indorse  all  promissory  notes  and  drafts  of  the 
Company  as  he  may  be  required  by  the  direct- 
ors; and  the  same  shall  be  countersigned  by  the 
president." 

The  directors  voted  December  18, 1884,  "that 
the  president  and  treasurer,  with  the  approval 
of  the  finance  committee,  be  authorized  to  bor- 
row a  sum  not  exceeding  $40,000,  for  the  uses, 
of  the  Company."  No  vote  was  ever  passed 
authorizing  the  treasurer  alone  to  borrow 
money  for  the  Company,  or  to  sign  a  promis- 
sory note  in  behalf  o/^  the  Company.  Reed 
never,  in  fact,  with  the  knowledge  of  the  direct- 
ors, borrowed  money  for  tbe  Company  and 
gave  its  notes  therefor.  Reed's  testimony  was 
"that  all  loans  before  this  one  were  made  ac- 
cording to  the  provisions  of  the  defendant's  by- 
laws, except  in  a  few  instances,  several  years  lie- 
fore  this  transaction,  when  ho  had  arrowed 
money  of  a  brother  of  a  person  who  was  then 
president.and  also  of  the  then  president.butwho 
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had  ceased  to  hold  that  ofDce  some  years  before 
fhe  Dotc  in  suit  was  given;  but  that  those  loans 
were  not  entered  on  defendant's  books  and 
were  not  communicated  to  any  of  the  defend- 
ant's officers  except  the  then  president."  It  is 
plain  that  Reed  bad  not  authority  in  fact  to 
Sorrow  this  money  for  the  Company  and  to 
give  its  promissory  note. 

Whatever  may  be  true  of  trading  corpora- 
tions there  is  nothing  in  the  nature  of  the  busi- 
ness of  a  horse  railroad  corporation,  or  of  the 
duties  of  a  treasurer  of  such  a  corporation, 
which  implies  that  the  treasurer,  by  virtue  of 
his  office,  has  authority  to  borrow  money  for 
the  Company  and  to  give  its  notes  therefor. 
It  does  not  appear  that  the  Company  in  any 
way  held  out  Reed  to  the  public  or  to  the 
plamtiff  as  having  any  such  authority,  or  that 
treasurers  of  horse  railroad  corporations. cus- 
tomarily have  or  exercise  any  such  authority. 
The  action  therefore  cannot  be  maintained  on 
the  note. 

The  declaration  also  contains  a  count  for 
money  had  and  received,  and  the  court,  trying 
the  case  without  a  jury,  "found  upon  the  evi- 
dence of  Reed  that  the  $2,500  borrowed  by  him 
of  the  plaintiff  was  used  by  him  for  the  payment 
of  the  debts  of  the  defendant,  and  so  came  to 
its  use,"  and  therefore  made  a  finding  in  favor 
of  the  plaintiff  for  the  amount  of  the  note  and 
interest.  Reed's  testimony  was  that  he  had 
embezzled  large  sums  of  money  from  the  de- 


fendant, and  that  "he  could  not  tell  what  debta 
of  defendant  he  had  paid  out  of  the  $2,500  re- 
ceived from  the  plaintiff,  and  that  he  had  used 
it  to  cover  up  and  conceal  his  shortage  to  the 
defendant,  but  that  he  used  it  to  pay  the  debts 
of  the  defendant" 

Whether  a  person  under  any  circumstances 
can  be  made  a  debtor  for  money  borrowed  by 
another  for  him  without  authority,  and  ap- 
propriated to  his  use  without  his  knowledi]:e 
or  consent,  need  not  be  considered.  See  KeUey 
V.  Lindsey,  7  Gray,  287. 

No  obligation  on  the  part  of  the  defendant 
ought  to  be  implied  in  this  case,  because  Reed 
was  a  defaulter  and  the  money  was  used  to 
cover  up  his  defalcation  by  paying  debts  of  the 
Company  which  the  money  of  the  Company, 
if  he  had  not  embezzled  it,  would  have  been 
used  to  pay.  The  only  reasonable  inference  is 
that  Reed  s  primary  purpose  in  using  the 
money  in  this  way  was  to  escape  detection,  and 
benefit  himself.  Whether  it  was  a  benefit  to 
the  Company  that  he  was  able  to  obtain  and 
use  money  (ot  this  purpose  is  necessarily  un- 
certain. The  money  was  not  borrowed  bona 
fide  for  the  use  of  the  Company.  See  Bailroad 
Nat,  Bank  v.  LoweU,  109  Mass.  214;  Agaioam 
Nat.  Bank  v.  8outh  Hadley,  128  Mass.  503. 

By  the  terms  of  the  report,  there  must  be 
judgment  for  the  defendant. 

ao  ordered. 
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J.  Frank  HATES,  Plff,  in  Err.^ 

PRESS  CO..  Limited. 

( -Pa..,.-) 

1  •  It  Is  a  qnestloii  for  the  Jory  whether  the 
word  ^'emtarrasBed**  In  an  alleged  libelous  article 


means  substantially  what  is  ascribed  to  it  in  the 
Inni^ndo. 

8«  To  publish  the  fiifCt  that  a  judgment 
has  been  rendered  against  anotner,  substan- 
tially as  shown  by  the  record  of  the  court  In 
which  it  was  entered,  is  the  common  right  of 
anyone,  but  not  to  publish  in  connection  there- 
with a  declaration  in  the  form  of  a  headline,  or 


Nose.— XfflMl,  imptctifia  iruoUfeney  or  want  of  credit 
in  troAt  or  vrofemion^  <8  acMonabU, 

Langnage  is  actionable  por  tc  which  imputes  to 
one  in  a  trade  or  profession  a  want  of  credit  or 
solvency  or  responsibility,  past,  present  or  future. 
Piettymaa  ▼.  Shookley,  4  Harr.  (DeL)  112 ;  Carpen- 
ter ▼.  Dennis,  8  Sandf .  806;  Phillips  ▼.  Hoef  er,  1  Fa. 
OS;  Ostrom  ▼.  Calkins,  6  Wend.  268;  Mott  ▼.  Corn- 
stock,  7  Cow.  664;  Lewis  v.  Hawley,  2  Day,  496;  Else 
T.  Eerrls,  Anthon,  N.  P.  28. 

To  say  of  a  merchant  he  is  broke  Is  actionable. 
Leycroft  v.  Dunker,  Cro.  Gar.  817. 

"I  understand  there  is  trouble  with  S."  (Sewall  v. 
Gatlin,  8  Wend.  291);  he  **had  to  hold  over  a  few 
days  for  the  accommodation  of  L  ,**  was  held  libel- 
ous (Lewis  ▼.  Chapman,  16  N.  Y.  809) ;  or  **  he  is  a 
bankrupt**  (Anonymous,  1  Bulstr.  40:  Squire  v. 
Johns,  Cro.  Jao.  866;  Stanley  v.  Osbaston.  Cro. 
Bliz.  268);  or  *'he  was  a  bankrupt**  (Hail  v.  Smith,  1 
Haule  &  S.  287);  or  **  he  will  .be  a  bankrupt.**  Else 
V.  Fenis,  Anthon,  N.  P.  28 ;  Thompson  v.  Twenge, 
2Bolle,488. 

PrMleged  eommunicaHons, 

A  oommunication  by  a  mercantile  agency  as  to 
the  character  and  financial  standing  of  a  trader  is 
privileged  when  made  to  its  patrons  who  have  a 
special  interest  iu  the  information  communicated; 
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but  if  sent  to  those  not  interested,  it  is  not  privi- 
leged.  King  V.  Patterson,  8  Cent.  Rep.  863, 49  N.  J. 

L.417. 

lAbel  of  innkeeper. 

An  innkeeper  is  a  trader.  Ombony  v.  Jones,  19 
N.  y.  241. 

It  is  actionable  to  say  of  an  innkeeper :  "He  is 
broke  and  there  is  neither  entertainment  for  man 
or  horse**  (Southam  v.  Allen,  Sir  T.  Baym.  231) ;  or 
that  ''he  Is  next  door  to  breaking**  (Read  v.  Hud- 
son, 1  Ld.  Baym.  610);  or  '^  he  is  a  caterpillar  and 
lives  by  robbing  his  guests,**  was  held  not  action- 
able, the  word  ''robbing**  not  imputing  a  felony. 
Allen  V.  Hillman.  12  Pick.  lOL 

Where  the  words  alleged  were  the  cause  of  the 
loss  of  customers,  it  was  held  that  an  action  could 
be  maintained.  Collins  v.  Mathews,  8  Keble,  242 ; 
Harnett  v.  Wilson,  1  Vict.  L.  T.  46;  Riding  v.  Smith, 
L.  R.  1  Exch.  Dlv.  9L 

Where  defendant  charged  that  a  caterer  on  a  sin- 
gle occasion  provided  a  very  poor  dinner,  vile  ci- 
gars and  bad  wine,  however  strong  or  denuncia- 
tory the  langua^re*  it  is  not  actionable  without 
proof  of  special  damage.  Dooling  v.  Budget  Pub. 
Ck).  4  New  Bug.  Bep.  60, 144  Mass.  268L 

The  innuendo;  its  office. 
Whatever  is  alleged  must  be  alleged  with  certain 
vy,  and  one  means  of  insuring  certainty  in  a  com- 


See  also  6  L.  R.  A.  780;  9  L.  R.  A.  86. 
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Ocr., 


em- 


otfaenprtoe,  that  tbe  Judgment  debtor  was 
tMurrassed." 

8*  A  qnestloii  to  the  plainttff  on  croMh 
ezaminAtioii  in  an  action  for  libel  as  to  wheth- 
er the  same  publication  had  not  appeared  In  other 
papers,  is  irrelevant  and  Improper. 

(October  7, 1889.) 

WRIT  of  error  to  review  a  judgment  of  tbe 
Court  of  Common  Pleas  rendered  on  a 
verdict  in  favor  of  defendant  in  an  action  for 
libel.    Beversed. 

.  The  first  specification  of  error  referred  to  by 
that  number  in  the  opinion  related  to  tbe  cross- 
examination  of  the  plaintiff;  the  others  wereto 
instructions  to  the  jury  as  follows: 

"2.  The  defendant  in  this  case.  The  Press 
Company,  Limited,  published  a  statement 
about  this  plaintiff,  wbich  it  had  tbe  privilege, 
in  Its  functions  as  a  public  newspaper,  to  pub- 
lish. Beyond  tbat  they  had  tbe  right  to  make 
upon  that  or  any  other  fact  of  a  public  or  some- 
what public  character  any  reasonable  and  fair 
comment:  and  for  tbe  exercise  of  that  right 
Uiey  are  not  to  be  liable  unless  the  right  nas 
been  abused.  Tbe  question  of  fact,  important 
for  you  to  decide  and  ascertain,  is  whether 
there  was  such  abuse?  That  depends  upon 
what  conclusion  can  be  drawn  from  tbe  fact 
of  tbe  entering  of  this  judgment  note  or  tbe 
entering  up  of  a  judgment  upon  the  note." 

"4.  The  first  point  is  whether  tbe  entering 
up  of  this  judgment,  taken  alone  and  as  a  soli- 
tary fact,  was  so  significant  that  a  newspaper 
in  the  ordinary  course  of  its  daily  work  might 
well  find  that  tbe  person  against  whom  such 
judgment  was  entered  up  was  in  an  embarrassed 
condition.    That  point  is  for  you  to  consider. 

"5.  If  it  (the  libel)  was  such  an  inference  as 
you  and  I  would  draw  from  tbe  facts,  tl\en  in 
my  opinion  they  are  not  linble,  and  it  would 
not  be  your  duty  to  find  a  verdict  for  the  plain- 
tiff." 

"7.  If  you  believe  tbe  plaintiff's  innuendo  to 
be  true,  your  verdict  must  be  for  tbe  plaintiff." 

"11.  I  have  defined  in  my  charge  how  far  it 
is  privileged  by  telling  you  that  a  fair  comment 


was  admissible,  but  that  an  unfair  and  reckless 
comment,  or  one  made  in  levity  or  carelessness, 
was  not  admissible;  this  would  take  away  th^ 
privilege." 

Messrs,  Oeorg^e  H.  Earle»  Jr.*  and  Rich- 
ard  P.  White*  for  plaintiff  in  error: 

Words  spoken  of  tradesmen  in  the  way  of 
their  trade  will  bear  an  action  that  will  not  be 
actionable  in  tbe  case  of  another  person;  and  if 
bare  words  are  so,  it  wiU  be  stronger  in  the 
case  of  a  libel  in  the  public  newspaper,  which 
is  so  diffusive. 

Ha/rman  v.  Delany,  2  Strange,  898. 

Neither  the  welfare  nor  convenience  of  so- 
ciety will  be  promoted  by  bringing  a  publica- 
tion of  matters,  false  in  facts,  injuriously  af- 
fecting the  credit  and  standing  of  merchants 
and  trades,  broadcast  throughout  the  land,  with- 
in the  protection  of  privileged  communications. 

Btinderlin  v.  Bradstreet,  46  N.  Y.  188. 

Words  which  impute  the  want  of  integrity 
or  capacity,  whether  mental,  moral  or  pecuni- 
ary, m  the  conduct  of  a  profession,  trade  or 
calling  in  which  the  party  unjustly  accused  is 
en^£red,  are  actionable. 

Wtldes  V.  MeKee,  1  Cent.  Bep.  919,  111  Pa. 
887. 

InWhittington  v.  Gladwin,  2  Car.  &  P.  146 
(an  action  for  slander  on  an  Innkeeper),  Bayley, 
J,t  says:  *'Tou  would  not  go  to  a  paupers 
house  to  get  entertainment;  you  would  not  ex- 
pect at  the  house  of  such  a  man  to  meet  with 
those  things  which  an  innkeeper  is  bound  to 
supply.  Whatever  hurts  a  man  in  his  business 
is  actionable." 

The  functions  of  a  newspaper  do  not  give 
any  privilege  whatever. 

East  V.  Chapman,  2  Car.  &  P.  570;  DaHsan  v. 
Duncan,  7  El.  &  Bl.  229;  DexUr  v.  &pear,  4 
Mason.  116;  Net^  v  Hope,  2  Cent.  Rep.  71,  HI 
Pa.  151;  Begensperger  "v.Kiefer  (Pa.)  6  Cent. 
Rep.  266. 

Intimating  that  a  judgment  is  a  subsisting 
one, — that  is,  that  tbe  money  is  still  due  on  it, 
— was  held  a  libel  in  MNaily  v.  Oldham,  8  L. 
T.  N.  8.  604;  second  report,  16  Ir.  C.  L.  R. 
298. 


plaint  for  slander  or  libel  is  an  innuendo.  Rode- 
baufrh  V.  Hoilingsworth,  6  Ind.  888. 

Where  lanfiruage  directly  and  in  terms  free  from 
ambiguity  is  actionable,  no  Innuendo  is  necessary. 
Worth  V.  Butler,  7  Blackf .  2S1;  BoeUa  v.  Follow,  Id. 
877 .  fiourreseau  v.  Detroit  Bvenlnff  Journal  Go.  6 
West  Rep.  161, 68  Mich.  425. 

By  the  innuendo  words  which  are  equivocal  or 
ambieruous,  or  CaU  short  in  their  natural  sense  of 
Importingr  any  libelous  charge,  may  have  fixed  to 
them  a  meaning  extending  beyond  their  ordinary 
import.  Patterson  v.  Edwards,  7  111.  720;  Caldwell 
V.  Abbey,  Hard.  (Ky.)  629;  Beswick  v.  Chappel,  8  B. 
Mon.  486 ;  Dodge  v.  Lacey,  2  Ind.  212 ;  Dorsey  v. 
Whipps,  8  Gill,  467;  Vaughan  v.  Havens,  8  Johns. 
109:  Stevens  v.  Handly,  Wright  (O.)  128;  Andrews 
V.  Woodmansee,  15  Wend.  282;  Goesling  v.  Morgan, 
82  Pa.  278;  McCuen  v.  Ludlum,  17  N.  J.  L.  12 ;  State 
▼.  Henderson,  1  Rich.  L.  179 ;  Benaway  v.  Conyne, 
8  Chand.  (Wis.)  214;  Cramer  v.  Noonan,  4  Wis.  281. 

Its  office  is  to  aver  the  meaning  of  the  language 
published.  Watson  v.  Nicholas,  6  Humph.  174; 
Bourreseau  v.  Detroit  Evening  Journal  Co.  supra; 
Sheridan  v.  Sheridan,  2  New  Bng.  Rep.  792,  58  Vt. 
604. 

An  innuendo  is  explanatory  of  the  subject  mat- 
ter sufficiently  explained  before,  and  of  such  mat- 
ter only.   It  cannot  extend  the  sense  of  the  words 
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See  also  46  L.  R.  A.  397. 


beyond  their  own  meaning  unless  something  is  put 
upon  the  record  to  explain.  Van  Yeohten  v.  Hop- 
kins, 6  Johns.  220. 

Innuendoes  are  only  necessary  when  the  meaning 
of  the  language  charged  to  be  scandalous  and  crim- 
inal is  equivocal  and  maybe  mistaken.  Richardson 
V.  State,  6  Cent.  Rep.  767, 66  Md.  206. 

The  natural  meaning  of  words  cannot  be  enlarged 
by  mere  averments  that  the  defendant  charged 
thereby  an  actionable  offense.  Young  v.  Oook,  8 
New  Eug.  Rep.  769, 144  Mass.  88. 

Where  slanderous  words  are  alle^ged  to  have  been 
spoken  of  the  plaintiff,  no  innuendoes  are  necessary 
to  apply  them.   ItAd, 

An  Innuendo  can  neither  enlarge  nor  change  the 
meaning  of  the  words  in  their  ordinary  significa- 
tion, or  as  it  is  expressed  in  the  previous  averments 
of  the  declaration,  and  In  the  colloquium.  Pitts- 
burgh, A.  &  M.  Pass.  B.  Go.  v.  MoCurdy,  6  Gent. 
Rep.  719, 114  Pa.  664. 

The  addition  of  an  innuendo,  when  none  Is  nec- 
essary, can  add  nothing  to  a  dear  perception  of  Its 
meaning,  but  tends  rather  to  cumber  and  obscure 
it.  Bourreseau  v.  Detroit  Evening  Journal  Co. 
mpra. 

It  can  never  be  used  to  estabUsb  a  new  charge  nor 
a'd  to  nor  enlarge  nor  change  the  sense  of  the  pre- 
ceding words.   Van  Yechten  v.  Hopkins,  supra; 
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Where  the  comment  raises  an  imputation 
which  may  or  may  not  be  a  just  inference  from 
the  preoecfing  slatement  it  is  a  distinct  libel. 

Cooper  y.  Latostm,  8  Ad.  &  El.  752;  Harvey 
▼.  French,  1  Oromp.  &  M.  11;  Capital  eft  u. 
Batik  y.  Henty.  L.  R.  7  App.  Gas.  741;  Lewis  y. 
Levy,  El.  Bl.  &  El.  537;  DdegaX  y.  HigJOey,  5 
Scott,  \^\Mountney  y.  Watton^  2  Barn.  &  Ad. 
673;  Stiles  y.  Noies,  7  East,  493;  Carr  y.  Jones, 
8  J.  P.  Smith,  491;  Stanley  y.  TF^,  4  Sandf. 
21. 

Messrs.  James  H.  Shakespeare  and 
dames  H.  Scveiin  for  defendant  in  error. 

Sterrett»  J,,  deliyered  the  opinion  of  the 
court: 

The  eyid'^nce  in  this  case  tended  to  show  that 
after  plaintiff  had  been  engaged  for  some  time 
in  the  retail  drus  business,  ne  purchased  the 
furniture,  etc.,  of  the  St.  Cfeor^  Hotel,  Phila- 
delphia, and  leased  the  building  itself  for  a 
term  of  fiye  years  from  September  7,  1885. 
During  the  first  year  the  hotel  business  showed 
a  net  profit  of  about  IS^OOO,  with  fayorable 
prospect  for  the  next  ensuing  year.  The  house 
was  largely  patronized  by  guests  who  made  it 
their  home  during  the  year,  except  for  a  few 
weeks  in  the  summer.  In  August,  1886,  plain- 
tiff determined  to  make  some  needed  repaiis, 
such  as  painting/  papering,  etc.,  inyolying  a 
greater  cash  outlay  than  he  was  then  mrepared 
to  meet  without  a  temporary  loan.  For  that 
purpose  he  had  a  note  for  $1,500  at  four 
months,  indorsed  by  his  brother,  discounted  by 
the  Third  National  Bank,  with  which  he  kept 
an  account;  and,  as  collateral  security  therefor 
he  gaye  the  joint  Judgment  note  of  himself  and 
brother,  for  same  amount,  payable  on  demand, 
with  the  understanding  that  the  latter  should 
be  used  only  in  case  the  discounted  note  was 
dishonored.  By  an  oyersight  of  the  bank 
iudgment  was  prematurely  entered  on  the  col- 
lateral note,  but  no  execution  was  issued  there- 


on. "The  Press  Gompany,  Limited,"  defend- 
ant, in  its  issue  of  August  9,  1886,  published 
the  following  noMce  of  the  judgment^  yiz.: 

"Hotel  proprietoi^  embarrassed. 

"A  judgment  was  entered  yesterday  by  the 
Third  National  Bank  against  J.  F.  and  N.  W. 
Hayes  of  the  St.  George  Hotel,  on  a  promis- 
sory note,  dated  August  6,  and  payable  on  de- 
mand, for  $1,600." 

This  article  constitutes  the  alleged  libel,  and 
1b  declared  on  with  the  following  innuendo: 
"Thereby  then  and  there  meaning  that  the  said 
J.  F.  Hayes,  the  plaintiff,  was  in  bad  circum- 
stances, insolyent  and  unworthy  of  credit." 
Defendant's  demurrer  to  the  declaration  being 
oyerruled,  the  plea  of  not  guilty  was  entered, 
and  on  that  issue  the  case  was  tried. 

In  addition  to  the  facts  and  circumstances 
aboye  stated,  the  eyidence  adduced  by  plaintiff 
tended  to  show  that  he  was  not  embarrassed, 
nor  in  bad  circumstances,  insolyent  or  un- 
worthy of  credit  at  the  time  the  judgment  waa 
entered,  nor  before;  that  in  round  figures  his 
entire  liabilities,  including  dru?  and  hotel  busi- 
ness, aggregated  about  $16,000,  and  his  assets 
about  thrice  that  sum;  liiat  none  of  his  liabiii- 
ties  were  pressing,  and  a  yery  small  proportion 
of  same  then  due.  His  object  in  borrowing  the 
$1,500  was  to  proyide  better  accommodations 
for  patrons  of  the  hotel.  Plaintiff  himself  was 
examined,  and  rigidly  cross-examined  as  to  his 
business  affairs,  financial  condition,  etc.  His 
testimony  tended  to  show  that  the  publication 
was  prejudicial  to  his  financial  standing  and 
Injurious  to  his  business  as  proprietor  of  the 
hotel.  The  manner  in  which  it  affected  both 
and  the  extent  of  the  alleged  injury  were  stated 
in  detail  and  need  not  be  further  noticed.  The 
eyidence  was  all  for  the  consideration  of  the 
jury  in  determining  questions  of  fact  upon  which 
It  was  their  exclusiye  proyince  to  pass.  The 
hotel  books  were  produced  on  defendant's  call, 
but  it  does  not  appear  that  they  were  examined 


MoClauirhry  y.  Wetmore,  6  Johns.  88;  Thomas  y. 
Croswei:,  7  Johns.  271 ;  Weed  y.  Bibblns,  82  Barb. 
815. 

ProHnee  cf  the  jury* 

The  Jury  are  to  determine,  as  a  question  of  fact, 
the  customary  meaning  of  a  word  (Law  y.  Oofls,  86 
U.  &  1  Black,  583, 17  L.  ed.  186.  See  Edsall  y.  Brooks, 
8  Bobt.  £84;  Wachter  y.  Quenzer,  88  N.  7. 647);  and 
wiiether  the  words  were  used  in  a  defamatory  sense 
or  not  t^ays  y.  Hays,  1  Humph.  402 ;  Chalmers  y. 
Payne,  2  Cromp.  M.  &  B.  166);  and  the  meaning  of 
doubtful  words  (Hays  y.  Brierly,  4  Watts,  882;  Mc- 
Laughlin y  Bascom,  88  Iowa,  660;  Moore  y.  Butler, 
48  N.  H.  161 ;  Brayoe  y.  Cooper,  6  Mees.  &  W.  248 ; 
Homer  y.  Taunton,  6  Hurl,  i  N.  661) ;  and  whether 
the  language  was  or  was  not  IronlcaL  Beg.  y. 
Browne,  Holt,  425;  11  Mod.  86;  Andrews  y.  Wood- 
manaee,  15  Wend.  282 ;  Boydell  y.  Jones,  4  Mees.  & 
W.  446;  7  DowL  Pr.  Cas.  210. 

**Where  words  are  capable  of  two  constructlonB, 
in  what  sense  they  were  meant  is  a  question  of  fact 
to  be  decided  by  the  jury.**  Starkle,  Slander,  60; 
Van  y echten  y.  Hopkins,  6  Johns.  221 ;  Dexter  y. 
Taber,  12  Johns.  240;  McKinly  y.  Rob,  20  Johns.  351; 
Gorham  y.  Ives,  2  Wend.  534;  Gibson  y.  Williams,  4 
Wend.  320;  Blaisdell  v.  Raymond,  14  How.  Pr.  266; 
Bennett  v.  Williamson,  4  Sandf.  60 ;  Mlddleton  y. 
Walter,  1 N.  Y.  Week.  Dig.  407;  Homer  v.  Taunton, 
5Hurl8t.&N.  661. 

Thus,  if  in  one  sense  the  language  imputes  a 
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crime,  and  in  the  other  sense  does  not,  the  Juiy  are 
to  say  In  which  sense  the  language  is  to  be  undeiv 
stood.  Cregier  v.  Bunton,  2  Rich.  L.  886;  Hancock 
y.  Stephens,  11  Humph.  607:  Ex  parte  Baily,  2  Cow. 
479.  And  see  Howard  y.  Thompson,  21  Wend.  800^ 
1  Am.  Lead.  Cas.  168;  Davis  y.  Johnston,  2  Bailey,  L. 
679;  Welsh  y.  £akle,  7  J.  J.  Marsh.  424;  Lucas  y. 
Nichols,  7  JOnee,  L.  (N.  C.)  82;  Snyder  y.  Andrews,  6 
Barb.  47;  Thompson  y.  Grimes,  6  Ind.  886;  Smith  y. 
Miles,  15  y  t.  245;  Usher  y  Seyerance,  20  Me.  9;  Dol- 
loway  y.  Turrlll,  26  Wend.  888;  Jones  y.  Rlyers,  8 
Breyard,  95;  Townshend,  Slander  and  Libel,  624. 

Where  the  words  used  are  of  doubtful  significa- 
tion, it  Is  for  the  pleader  to  allege  in  what  senae 
they  were  used,  and  for  the  Jury  to  find  the  truth 
of  the  allegation.  Sheridan  y.  Sheridan,  8  New 
Bug.  B^.  798,  68  Yt.  604. 

Such  extrinsio  circumstances  as  are  necessary  to 
giye  significance  to  the  words  as  Imputing  a  charge 
of  crime  must  be  alleged.  Young  y.  Cook.  8  New 
Bng.  Bep.  760, 144  Mass.  88^ 

^rticZe  copied  from  other  paper. 

The  fact  that  an  article  published  in  a  newspaper 
and  charged  as  libelous  was  copied  from  another 
paper,  without  any  actual  Intention  of  doing  harm, 
may  be  shown  in  mitigation  of  damages.  But  this 
fact  to  no  Justification.  Regensperger  y.  Klefer 
(Pa.)  6  Cent.  Rep.  266;  Edwards  y.  Kansas  City  Times 
Co.  82  Fed.  Rep.  814^ 


See  also  16  L.  R.  A.  803. 
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or  put  in  evidence,  nor  was  there  any  rebutting 
testimony  offered  by  defendant. 

If  there  was  no  error  in  the  trial,  the  verdict 
for  defendant  should 'not  be  disturbed;  but  it 
is  alleged  the  court  erred  in  several  particulars, 
some  of  which  are  worthy  of  notice. 

In  plaintiff's  first  and  fourth  points  for  charge 
the  learned  judge  was  requested  to  instruct  the 
ynj  as  follows:  "1.  If  you  believe  plaintiff's 
innuendo  to  be  true,  your  verdict  should  be  for 
plaintiff." 

''4.  This  publication  was  not  a  privileged 
com  munication." 

In  his  answer  to  the  first,  the  learned  Jud^ 
said:  "I  have  answered  that  point  already  m 
my  ereneral  charge.  That  point  I  cannot  un- 
qualifiedly affirm. 

We  fail  to  discover  in  the  general  charge  any 
such  affirmance  of  the  point,  qualified  or  other- 
wise, as  the  publication  itself  and  the  undis- 
puted evidence  required.  It  was  for  the  jur^ 
10  say  whether  the  publication  meant  what  is 
alleged  in  the  innuendo.  K  they  found  it  did, 
tbe  publication  is  libelous;  and,  under  the  un- 
contradicted evidence,  plaintiff  was  entitled  to 
a  vei-dict.  Written  or  printed  words  which  are 
injurious  to  a  person  in  his  office,  profession  or 
calling,  or  which  impeach  the  credit  of  any 
merchant  or  trader,  by  imputing  to  him  insolv- 
ency, or  even  embarrassment,  are  libelous. 
The  law  carefully  guards  the  credit  of  mer- 
ch an  ts  and  traders.  Imputations  on  their  solv- 
ency, or  suggestions  that  they  are  in  pecuniary 
difficulties,  etc.,  are,  as  a  general  rule,  actiona- 
ble. Odgers,  Libel  and  Slander,  19,  39,  80,  81 
and  authorities  there  cited. 

In  its  application  to  a  man's  financial  condi- 
tion or  standing,  the  word  "embarrassed,"  em- 
ployed in  the  headline  of  the  article  complained 
of,  ordinarily  means,  incumbered  with  debt, 
beset  with  urgent  claims  and  demands,  unable 
to  meet  his  pecuniarv  engagements,  etc., — 
words  of  substantially  the  same  import  as 
those  used  in  the  innuendo.  The  office  of  an 
innuendo  is  to  aver  the  meaning  of  the  language 
published;  but  if  the  common  understanding 
of  mankind  takes  hold  of  the  published  words, 
and  at  once,  without  difficulty  or  doubt,  applies 
a  libelous  meaning  to  them,  an  innuendo  is  not 
needed,  and  if  usSl  mav  be  treated  as  useless 
surplusaee.  Considered  in  connection  wit  h  the 
rest  of  the  article,  the  word  "embarrassed" 
means  substantially  what  is  ascribed  to  it  in  the 
innuendo.  That,  however,  was  a  question  for 
the  jury.    The  point  should  have  been  affirmed. 

In  his  answer  to  the  fourth  point,  above 
quoted,  the  learned  Jud^  said:  "I  have  defined 
in  my  charge  how  far  it  is  privileged,  by  tell- 
ing you  that  a  fair  comment  was  admissible, 
but  that  an  unfair  and  reckless  comment  was 
not  admissible.  This  would  take  away  the 
privilege."  This  answer,  we  think,  was  mis- 
leading ana  erroneous.  Strictly  speaking  the 
question  of  privilege  was  not  involved.  It  was 
the  common  right  of  anyone  to  publish  the  fact 
that  a  judgment  for  $1,500  had  been  entered 
against  the  plaintiff  substantially  as  shown 
by  the  record  of  the  court  in  which  it  was  en- 
tered; but,  it  was  neither  the  right  nor  the  priv- 
ilege of  defendant  or  anvone  else  to  publish  in 
connection  therewith  the  declaration,  in  the 
form  of  a  headline  or  otherwise,  that  the  de- 
fendants in  the  judgment  were  embarrassed. 
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That  had  a  direct  tendency  to  impair  their  credit 
and  injure  their  business;  and,  if  the  evidence 
is  believed,  it  did  injure  plaintiff's  credit  and 
business  as  a  hotel  keeper.  Such  a  declaration, 
whether  it  be  regarded  as  an  inference  drawn 
by  the  writer  from  the  fact  that  the  Judgment 
was  entered,  or  be  called  a  comment  on  a  judi- 
cial proceeding,  was  an  unwarranted  assertion 
of  fact,  which,  if  untrue,  was  manifestly  cal- 
culated to  impair  plaintiff's  credit  and  injurs 
his  business.  It  does  not  follow  that  one  who 
authorizes  a  ccmfession  of  judgment  against 
himself  is  financially  embarrassed.  The  publi- 
cation, as  a  whole,  including  the  headline,  was 
in  no  sense  privileged.  The  point  should  have 
been  affirmed. 

For  reasons  already  suggested,  those  portions 
of  the  charge  recited  in  tne  second,  fourth  and 
fifth  specifications  were  misleading  and  erro- 
neous. 

The  testimony  elicited  on  cross-examination 
of  plaintiff  was  irrelevant  and  improper,  and 
for  aught  that  we  know  it  may  have  prejudiced 
plaintiff's  case. 

The  remaining  specifications  of  error  are  not 
sustained;  but,  for  reasons  suggested  in  connec- 
tion with  the  first,  second,  fourth,  fifth,  seventh 
and  eleventh  specifications,  tbe  judgment  should 
be  reversed. 

Judgment  reversed ^and a  venire  facias  de  novo 
awwrded. 


John  KISTER,  Plff.  in  Err.^ 

V. 

LEBANON  MUTUAL  INSURANCE   CO. 
of  Jonestown,  Pa. 

(....Pa.....) 

!•  One  who*  as  ag^ent  of  an  Insurance 
company*  solicits  losuranoe,  elgus  his  name 
to  the  application  and  all  other  insurance  papers, 
approves  the  risk,  receives  the  policy  from  the 
company  and  delivers  it,aDd  receives,  receipts  for 
and  remits  premiums  and  assesamcnts,  all  with 
the  knowledge  and  approval  of  the  company,  is 
Its  agent,  notwithstandinff  it  is  a  mutual  company 
and  the  policy  provides  that  any  '^broker  or  other 
person**  than  the  assured  procuringr  the  insurance 
shall  be  considered  the  ag^nt  of  the  assured  and 
not  of  the  company. 

8.  Where  statements  in  an  application 
for  insurance  are  fiklsely  made  by  the  in- 
surer's agent,  although  the  applicant  has  stated 
the  facts  truly,  and  the  assured  is  thus  cheated 
Into  signing  a  false  warranty  and  paying  the  pre- 
mium, he  may  introduce  parol  evidence,  in  a  suit 

NOTB.— Oompany  e8t(^pped  byfraudofiUaoenL 

The  agent  falsely  stated  the  age  of  the  applicant^ 
forged  a  medical  certificate  and  on  the  return  of 
policy  materially  changed  it  before  delivering  it  to 
the  assured,  without  the  knowledge  of  either  the 
company  or  the  assured.  In  delivering  the  policy 
the  agent  was  acting  within  the  scope  of  his  author- 
ity: and,  that  he  perpetrated  a  fraud  'without  the 
knowledge  of  the  company  will  not  relieve  ttfrom 
liability  on  the  policy.  McArthur  v.  Home  Life 
Asso.  78  Iowa,  8S6. 

The  defendant  is  estopped  from  setting  up  tbe 
falsity  of  the  statement  of  the  agent.  Miller  v. 
Phcenlx  Mut.  L.  Ins.  Co.  10  Cent>  Bep.  88,  107  N.  T. 
292,  37  Alb.  L.  J.  88.  See  Landers  v.  Oooper,  anU^ 
63S,116N.  T.8T0. 
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upon  the  polloy,  to  prove  the  fact  and  hold  the 
prlnolpai  to  the  actual  contract. 

B»  An  insimuiee  oompany  cannot  re* 
pudlate  the  fraud  of  its  a^ent  in  insert- 
ingr  untrue  answers  in  the  application,  and  thus 
escape  the  obligations  of  a  contract  consummated 
thereby,  merely  because  the  aasured  accepted  in 
good  faith  the  act  of  the  agent  without  examina- 
tion. 

4.  The  flust  of  additional  incumbrances 

on  the  proper^  Insured  is  not  a  breach  of  a  con- 
dition against  Incumbrances  where  the  total 
amount  of  valid  incumbrances  at  no  time  ez- 
•oeeds  the  amount  mentioned  .by  the  assured  in 
his  application. 

(October  7, 1889.) 

ERROR  to  the  Court  of  Common  Pleas  of 
York  County  to  review  a  judgment  in  fa- 
vor of  defendant  in  an  action  upon  a  policy  of 
fire  insurance.    Bevened, 

The  policy  was  issued  on  a  certain  building 
in  Ck)ldsboro.  The  application  had  been  sig:nea 
by  plaintiff  and  filled  up  by  Reuben  P.  Strom- 
inffer,  a  justice  of  the  peace  in  Gk>ldsboro. 

The  application  expressly  stated  that  the  an- 
swers to  the  questions  therein  set  forth  were 
warranties  oindin^  the  assured.  The  policy 
contained  a  provision  against  future  incum* 
brances  and  also  provided  that  any  broker  or 
other  person  than  the  insured  procuring  the  in- 
surance should  be  considered  the  agent  of  the 
assured  and  not  of  the  Company. 

The  property  having  been  destroyed  by  fire, 
the  Company  refused  to  pay  the  insurance,  and, 
this  suit  was  hrought.  At  the  trial  defendant 
proved  that  the  answers  to  certain  of  the  ques- 
tions in  the  application  were  untrue,  and  clalm- 
•ed  that  that  fact  avoided  the  policy.  The  ques- 
tions and  their  answeis  were  as  follows: 

7.  Have  you  ever  suft'ered  loss  of  property 
hy  fire?  If  so,  were  you  insured,  and  in  what 
•company? 

7.  Yes.  small  loss.  Farmers*,  of  York,  Dov- 
•er,  Leb.  Mutual,  of  Jonestown. 

9.  Is  it  incumbered?  To  what  amount,  if 
«o?    Is  the  incumbrance  insured? 

9.  None. 

In  rebuttal  plaintiff  offered  to  prove  that 
these  were  not  the  answers  made  by  him,  but 
in  answer  to  the  seventh  he  had  mentioned 
three  fires  with  the  loss  incurred  in  each,  and 
to  the  other  he  replied  that  there  had  been  liens 
on  his  property  exceeding  $4,000,  that  some 
was  paid  but  how  much  he  did  not  know. 
Upon  defendant's  objection  this  evidence  was 
excluded,  and  plaintiff  excepted. 

Defendant  having  proved  that  certain  judg- 
ments were  entered  against  plaintiff  between 
the  date  of  the  application  and  the  date  of  the 
fire,  without  notice  thereof  being  eiven  to  the 
company,  claimed  that  this  avoided  the  policy. 
Plaintiff  thereupon  offered  to  show  that  at  the 
time  of  the  application  the  incumbrances  upon 
the  insured  property  were  less  than  $8,000,  and 
that  at  no  time  between  the  dates  of  the  appli- 
•cation  and  the  fire  had  they  exceeded  that 
Amount. 

This  offer  was  also  excluded  and  plaintiff  ex- 
cepted. 

Verdict  and  judginent  having  been  entered 
for  defendant,  plaintiff  took  this  writ. 

The  other  facts  appear  in  the  opinion. 

fi  L.  R.  A. 


Mr,  E.  W.  Span^Ier.  with  Mr.  H.  lu 
Fisher,  for  plaintiff  in  error: 

Strominger,  who  took  the  application,  deliv- 
ered the  policy,  and  collected  the  premium  and 
subsequent  assessments  on  the  policy,  was  the 
agent  of  the  Company. 

Columbia  Ins.  Co.  v.  Cooper,  60  Pa.  831; 
EiUfibergery.  Protective  Mut.  F.  Ins.  Go.  89  Pa. 
464;  Niusauerv.  8u9guehanna  Mut.  F,  Ins.  Go, 
109  Pa.  607,  613. 

The  insured  is  not  to  he  held  responsible  for 
the  fraud  or  mistake  of  a  knavish  or  blundering 
agent  of  the  Company,  and  of  which  fraud  or 
mistake  the  insui^  was  not  aware  until  after 
his  loss. 

Columbia  Ins.  Co.  v.  Cooper,  60  Pa.  840; 
Smith  V.  Farmers  d  M.  Mut.  F.  Ins.  Co.  89  Pa. 
287;  Eilenberger  v.  Protective  Mvt.  F.  Ins.  Co. 
supra;  Susquehanna  Mut.  F.  Ins.  Go.  v.  Cusick, 
109  Pa.  157. 

That  incumbrances  were  placed  on  the  prop- 
erty of  the  assured,  including  the  property  in- 
sured, subsequent  to  the  issuing  of  the  policy 
and' without  notice  to  the  Company,  did  not 
avoid  the  policy,  because  the  amount  of  the  in- 
cumbrances at  no  time  at  or  subsequent  to  the 
issuing  of  the  policy  reached  the  amount  stated 
to  the  Company's  agent. 

See  Nichols  v.  Fayette  Mut,  F.  Ins.  Co.  1 
Allen,  68;  Bersche  v.  St.  Louis  Mut,  F.  d  M. 
Ins.  Co.  81  Mo.  666;  Masters  v.  Madison  Co, 
Mui»  Ins.  Co,  11  Barb.  624;  ffawkes  v.  Dodge 
Co.  Mut.  Ins.  Go.  11  Wis.  188;  Pa.  Mut.  F. 
Ins.  Go.  V.  Sc/midt,  11  Cent.  Rep.  846,  119  Pa. 
449. 

Mr.  W.  F.  Bay  Stewart,  with  Messrs, 
Oeise»  Ziegler  A  Strawbridg^e  and 
Niles  ft  Neff,  for  defendant  in  error: 

Strominger  was  the  agent  of  the  plaintiff,  not 
of  the  Insurance  Company. 

PottttviOe  Mut,  F.  Ins.  Go.  v.  Fromm,  100  Pa. 
847;  Susquehanna  Ins.  Co.  v.  Perrine,  7  Watts 
&  S.  848;  Cooper  ▼.  Farmers  Mut.  F.  Ins.  Co. 
50  Pa.  807. 

The  plaintiff  is  bound  by  the  terms  of  his 
application. 

Weller^s  App.  103  Ph.  594;  Susquehanna  Mut, 
F.  Ins.  Go.  V.  Gusick,  109  Pa.  157;  May,  Ins.  p. 
161,  §  156. 

The  existence  of  incumbrances  on  the  prop- 
erty not  mentioned  in  the  application,  and  the 
entr^'  of  judgments  subsequently  without  no- 
tice to  the  Company,  were  alike  breaches  of  the 
warraoty  of  the  application. 

Cooper  V.  Farmers  Mvt.  F.  Ins.  Go.  60  Pa. 
299;  Hlooming  Qrove  Mut.  F.  In^,  Go,  r. 
McAnemey,  102  Pa.  385;  Pa.  Mut.  F.  Ins.  Co. 
V.  Schmidt,  U  Cent  Rep.  846,  119  Pa.  449; 
Seybert  v.  Pa,  Mut,  F,  Ins,  Go.  103  Pa.  283; 
Bench  v.  Agricultural  Ins,  Go,  122  Pa.  128. 

Clark,  Jl,  delivered  the  opinion  of  the  court: 
That  Strominger  was  the  agent  of  the  Com- 
pany in  effecting  this  insurance  is  too  plain  to 
admit  of  discussion.  He  subscribed  his  name 
to  tiie  application  as  agent;  he  made  a  statement 
of  the  exposures  as  agent,  and  approved  the  risk 
as  agent,  and  all  this  was  brought  to  the  imme- 
diate notice  of  the  Company  before  the  policy 
issued.  The  Company  forwarded  the  policy  to 
him  and  he  delivered  it,  lifted  the  premium, 
included  it  in  a  formal  report  to  the  Company 
I  at  the  end  of  the  month,  deducting  his  com* 
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miasions,  and  sent  it  to  the  special  agent.  He 
Bubfiequently  received  all  the  assessments  and 
0ive  the  receipts  which  were  recognized  by  the 
Oompanyand  were  at  the  trial  given  in  evi 
dence.  He  was  without  doubt  the  agent  of  the 
Company  in  this  particular  transaction,  and 
must  be  so  r^arded. 

The  policy  contains  a  clause  as  follows:  "  If 
any  broker,  or  other  person  than  the  assured, 
shall  have  procured  this  insurance  to  be  taken 
by  the  Company,  such  broker  or  other  person 
shall  be  considered  the  agent  of  the  assured  and 
not  of  this  Company." 

It  is  said  that  the  defendant  is  a  mutual 
Company,  of  which  the  plaintiff  is  a  member, 
and  he  will  be  presumed  to  have  known  this 
regulation.  But  Kister  was  not  yet  a  member 
of  the  Company;  the  application  was  one  of  the 
preliminaiy  negotiations  to  that  end,  and  cer- 
tainly he  will  not  be  presumed  to  have  known 
in  advance  of  a  provision  in  a  policy  which  had 
not  yet  issued.  But  according  to  our'  construc- 
tion the  agents  of  the  Company  are  not  em- 
braced in  this  provision;  the  reference  is  to 
persons  operating  on  their  own  account  or  on 
behalf  of  the  assured  and  not  representing  the 
Company  in  procuring  the  insurance.  The  use 
of  the  term  *'  broker"  indicates  the  class  of 
persons  intended.  Where  general  words  follow 
particular  ones  the  rule  is  to  construe  them  as 
applicable  to  subjects  pusdem  generis.  If  it 
was  intended  by  the  policy  to  provide  that  the 
Company's  agent,  when  taking  an  application, 
was  not  the  Company's  agent,  but  the  agent  of 
the  assured,  it  would  have  been  an  easy  matter 
to  say  so. 

Susquehanna  Ins.  Co,  v.  Perrine,  7  Watts  & 
8.  848,  is  a  case  of  that  kind.  There  a  person 
preparing  the  application  was  styled  as  sur- 
veyor, and  it  was  provided  that  such  applica- 
tions might  be  made  either  by  the  applicant 
**or  by  the  surveyor,"  and  in  all  cases  the  as- 
sured will  be  bound  by  the  a  implication  for  the 
purpose  of  taking  which  ''such  surveyor  will 
be  deemed  the  agent  of  the  applicant." 

Assuming  the  truth  of  the  matters  alleged 
in  the  offer,  this  case  bears  a  close  analogy  to 
Eilenberger  v.,  Hrotective  Mut,  F,  Ins,  CS.  89 
Pa.  464;  for  the  policy  in  that  case  contained 
a  provision  similar  to  that  in  the  policy  in  suit; 
a  provision,  however,  which  contained  no  re- 
fitrictive  words  whatever;  and  it  was  held  that 
they  did  not  apply  to  an  agent  of  the  Comoany 
who  solicited  insurance,  made  out  applications, 
sent  them  to  the  home  office,  delivered  the  pol- 
icies and  remitted  the  premiums.  Whilst  we 
have  no  particular  evidence  as  to  the  authority 
of  Strominger,  these  are  the  acts  which  he  per- 
formed and  they  were  approved  by  the  Com- 
pany. 

Tne  other  cases  cited  by  the  Company  on  this 
branch  are  fully  discussed  and  dislmffuished  in 
the  Eilenberger  Ccue,  and  further  reference  to 
them  seems  unnecessary  now.  "An  examina- 
tion of  the  facts  in  those  cases,"  says  Mr.  Jus- 
tice Trunkey,  *'  will  aid  in  understanding  the 
scope  of  the  opinions.  In  each  there  was  no 
question  but  that  the  warranty  was  made,  and 
it  was  conceded  that  if  there  were  a  mutual 
mistake  between  the  contracting  parties,  parol 
evidence  is  admissible  to  reform  the  policy. 
Kone  declares  that  the  fraud  or  mistake  of  a 
knavish  or  blundering  agent,  done  within  the 
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scope  of  the  powers  given  him  l^  the  Compa- 
ny, wUl  enable  the  latter  to  avoid  a  policy  to 
the  injury  of  the  insured,  who  innocently  be- 
came a  party  to  the  contract.  The  authorities 
go  far,  very  likely  not  too  far,  in  holding  the 
assured  responsible  for  his  warranty,  and  m  ex- 
cluding oral  evidence  to  contradict  or  vary  it; 
but  they  do  not  establish  that  where  an  a^t 
of  the  assurer  has  cheated  the  assured  into  sign- 
ing the  warrantv  and  paying  the  premium,  and 
the  policy  was  issued  upon  ttie  false  statements 
of  the  ggent  himself,  the  assured  shall  not 
prove  the  fact  and  hold  the  principal  to  the- 
contract,  as  if  he  had  committed  the  wrong." 

A  copy  of  the  application  accompanied  the 
policy,  and  it  is  argued  that  Kister  could  and 
ought  to  have  read  it,  and,  if  he  had  done  so,, 
he  would  have  seen  the  answers  were  untrue. 
These  are  considerations  which  were  properly 
addressed  to  the  ^ury.  We  cannot  say  that  the 
law,  in  anticipation  of  a  fraud  upon  the  pari  of 
a  Company,  imposed  any  absolute  duty  upon 
Kister  to  read  his  policy  when  he  received  it, 
although  it  would  certainly  have  been  an  act 
of  prudence  on  his  part  to  do  so.  Howard  F^ 
Ins.  Oo.  V.  Bruner,  28  Pa.  50;  Union  Mut.  L. 
Ins.  Go.  V.  Wilkinson,  80  U.  S.  13  WalL  222  [20 
L.  ed.  617]. 

One  thing  is  certain,  however, — the  Com- 
pany cannot  repudiate  the  fraud  of  its  agent, 
and  thus  escape  the  obligations  of  a  contract 
consummated  thereby,  merely  because  Kister 
accepted  in  good  faith  the  act  of  the  agent  with- 
.out  examination. 

We  are  of  opinion,  also,  that  if  the  amount 
of  the  incumbrances  was  not  increased  during 
the  continuance  of  the  policy  and  before  the 
date  of  fire,  there  was  no  breach  of  the  condi- 
tion against  incumbrances,  within  the  spirit 
and  meaning  of  the  policy.  It  may  be  con- 
ceded that  in  case  of  a  warranty  it  is  a  matter 
of  no  consequence  whether  or  not  the  act  stip- 
ulated for  be  material  to  the  risk;  one  of  the- 
objects  of  the  warranty,  it  is  said,  is  to  pre- 
clude the  controversy  as  to  the  materiality  of 
the  thing  in  question.  Yet  it  must  still  be  as- 
certained, under  the  ordinary  rules  of  construe- 
tion,  what  the  thing  is  that  is  warranted,  and 
this  being  ascertains,  the  insured  is  held  to  a 
full  and  literal  performance  of  it.  Home  Mut. 
L.  Asso.  V.  Gillespie,  110  Pa.  88, 1  Cent  Bep» 
184. 

But  this  covenant  or  condition  against  future 
incumbrances  does  not  stand  upon  the  footing 
of  a  warranty.  The  warranty  covers  the  rep- 
resentations contained  in  the  application,  whilst 
the  condition  referred  to  is  a  provision  of  the 
policy  only,  and  is  not  within  the  terms  of  the 
warranty.  The  incumbering  of  the  premises 
to  be  insured  was  intended  to  operate  as  a  for- 
feiture. Now,  if  it  be  assumed  that  the  plain* 
tiff's  proof  would  come  up  to  the  offer,  whiclk 
we  say  should  have  been  received,  it  would  ap- 
pear that  the  plaintiff,  at  the  time  of  the  appli- 
cation, disclosed  the  fact  that  there  were  lien» 
to  the  amount  of  $4,000  against  the  premises 
insured;  that  some  of  these  were  paid,  but  that 
he  did  not  know  how  much;  that  at  the  time- 
the  application  was  made  the  amount  of  these 
incumbrances  was  less  tbdn  $8,000;  that  at  no- 
time  did  they  exceed  that  amount,  nor  equal 
the  amount  represented.  This  provision  of  the- 
policy  is  based  upon  the  increased  risk  result- 
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ing  from  incumbraDces.  A  person  is  supposed 
to  uave  less  interest  in  the  preservation  of  bis 
property  wben  it  is  incumbered  beyond  its  val- 
ue. If  tbe  testimony  contained  in  tbe  offer  is 
true,  the  Company  was  willing  to  assume  the 
obligation  with  the  incumbrances  then  exist- 
ing; and^  if  these  incumbrances  were  not  in- 
creased m  amount  during  tbe  continuance  of 
the  policy,  then  the  Company  was  merely  held 
to  the  nsk  which  it  at  first  assumed,  and  no 
more. 

The  applieant,  in  stating  the  amount  of  in- 
cumbrances on  his  property,  may  include  not 
only  those  actually  entered,  but  such  as  are  li- 
able to  be  entered;  for,  if  he  has  given  a  Judg- 
ment note  or  bond,  he  knows  that  it  mav,  and 
probably  will,  be  placed  upon  record.  He  may 
not  have  knowledge  of  the  amount  actually  en- 
tered, but  be  able  to  state  the  amount  in 'con- 
dition to  be  entered,  and  may  represent  the 
amount  of  liens  accordingly.  If  tbe  lien  of  one 
of  the  judgments  entered  should  expire, it  would 
certainly  not  be  treated  as  a  breach  of  the  con- 
dition to  have  it  revived;  or  if  the  assured,  in 
order  to  raise  money  to  pay  a  lien  pressing  for 
payment,  should  enter  another  in  its  place  of 


equal  amount,  that  would  not  affect  the  risk 
upon  the  premises  insured;  yet  in  either  case 
the  assured  may  be  said  to  "have  tbe  same  in- 
cumbered." The  qucMtion  we  have  been  con- 
sidering was  referred  to,  but  not  decided,  ia 
Pa.  Mut  F,  Ins.  Co,  v.  Schmidt,  119  Pa.  449, 
11  Cent  Rep.  845. 

Indemnity  is  the  real  object  and  purpose  of 
all  insurance,  and  this  is  to  be  kept  constantly 
in  view,  and  favored  in  the  construction  of 
policies  of  insurance.  Such  contracts  are  to  be 
construed  liberally,  and  it  is  presumably  the- 
intention  of  the  insurer  that  the  insured  shall 
understand  that  in  case  of  loss  he  is  to  be  pro- 
tected to  the  full  extent  which  any  fair  inter> 
pretation  will  give.  TeuUmia  P.  his.  Co,  v. 
Mund,  102  Pa.  95. 

"  Forfeitures  are  odious  in  law,  and  are  en- 
forced only  where  there  is  clear  evidence  that 
that  was  what  was  meant  by  the  stipulation  of 
the  parlies.  There  must  be  no  cast  of  mana/ste- 
ment  or  trickery  to  entrap  the  party  into  a  for- 
feiture." Hslme  V.  Phtla.  L.  Ins.  Co.  61  Pa. 
107. 

The  judgment  is  reversed,  and  a  venire  facias- 
de  novo  awarded. 
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F.  M.  MILLS,  Appt. 
i Iowa i 

1.  Fraud  In  tbe  ors^anlsatloii  of  a  eor- 
poration  or  m  the  lasuaDoe  of  its  stock  te  not  a 
neoessary  element  In  eBtabiishinfir  the  liability  of 
a  stookholder  to  pay  tbe  corporation  debts  to  the 
extent  of  his  unpaid  stock  subscriptions. 

B*  Evidence^that  tbe  valiie  of  property 
talron  by  a  oorporatioii  in  ezchanJBre  for 
stock  issued  by  it  was  believed  to  be  much  srreater 
than  It  proved  to  be,  is  not  admissible  In  an  ac- 


tion against  a  shareholder  to  recover  a  corpora* 
tion  debt,  where  defendant  has  conceded  that  the 
portion  of  the  stock  held  by  him  represented  a 
money  value  of  only  one  fifth  part  of  its  par 
value. 

8.  ¥rbere  a  oorporatlon*  orsrajiised  for 
tbe  purpose  of  cerrying  on  a  certain  business- 
tbe  plant  for  which  is  already  In  existence,  is- 
sues its  stock  to  the  owner  of  the  plant  in  ex- 
change therefor,  to  an  amount  greatly  in  excesa 
of  the  value  thereof,  a  holder  of  such  stock,  who 
was  an  organizer  and  promoter  of  the  corpora- 
tion, is  liable  to  corporation  creditors  for  the  dif- 
ference between  the  par  value  of  the  stock  and 
what  was  actually  paid  for  it;  and  it  is  immate- 
rial that  he  had  no  interest  in  the  plant  at  the  time  - 


NOTX.--O>rpofatlon,  eapUdl  stock  a  trust  fund  for 

payment  of  debts. 

Oapltal  stock  or  shares,  especially  the  unpaid 
subscription,  constitute  a  trust  fund  for  thn  bene- 
fit of  tbe  general  treasury  of  a  corporation.  Saw- 
yer V.  Hoag,  84  U.  a  17  WalL  610(21L.ed.  781). 

And  this  trust  cannot  be  defeated  by  a  simulated 
payment  of  the  stock  subscription,  nor  by  any  de- 
vice short  of  an  actual  payment  in  good  faith. 
Burke  v.  Smith,  83  U.  S.  16  WalL  880  (21  L.  ed.  801); 
New  Albany  v.  Burke,  78  U.  S.  11  Wall.  96  (20  L.  ed. 
166);  Curran  v.  Arkansas,  66  U.  &  15  How.  8M  (U  L. 
ed.  706);Wood  v.Dummer,8  Mason,806;  Slee  v.  Bloom, 
19  Johns.  456;  San  Francisco  v.  Spring  Y alley  Water 
Works,  68  GaL  682;  Mumma  v.  Potomac  Co.  88  U. 
S.  8  Pet  281  (8  L.  ed.  945);  Ogilvle  v.  Knox  Ins.  Ck>. 
63  U.  S.  22  How.  880  a6  L.  ed.  849;;  Payson  v.  Stoever, 
2  Dill.  427;  Tarbell  v.  Page,  24  UL  46;  Crawford  v. 
Bohrer,  60  Md.  600;  Lewis  v.  Bobertson,  18  Smedes 
*  M.  668;  Bunn*s  App.  106  Pa.  48;  German  town 
Pass.  B.  Co.  V.  FiUer  Co.  60  Pa.  124;  Osgood  v.  KJng, 
42  Iowa,  478;  Jackson  v.  Traer,  64  Iowa,  460;  Chis- 
holm  V.  Fomy,  66  iowa,  888. 

Such  stock  and  assets  of  an  incorporated  com- 
pany, being  a  trust  f  nnd  for  the  security  of  its 
creditors,  may  be  followed  by  them  into  the  hands 
of  any  person  having  notice  of  the^trust.   2  Story, 
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Eq.  1 1262;  Lawrence  v.  Nelson,  21 N.  Y.  168:  Scam- 
mon  V.  Kimball,  6  Biss.  481, 8  Nat.  fiankr.  Beg.  887; 
Nathan  v.  Whitlock,  8  Bdw.  Ch.  215;  McLaren  v. 
Pennington,  1  Paige,  108;  Winans  v.  McKean  B.  A 
Nav.  Co.  6  Blatchf.222;  National  Trust  Co.  v.  Miller, 
88 N.J.  Eq.  166;  Bartlett  v.  Drew,  67  N.  Y.  687. 

Extent  of  lidbUUv  of  stockholders. 

Stockholders  are  liable  to  creditors  of  the  corpor- 
ation to  the  extent  of  what  remains  unpaid  upon 
their  several  shares,  or  of  so  much  as  may  be  neces- 
sary to  supply  the  deficiency  in  the  assets  of  the 
corporation  to  pay  Its  debts.  Gillet  v.  Moody,  6 
Barb.  180;  Morgan  v.  New  York  &  A.  B.  Co.  10< 
Paige,  290;  DePeyster  ▼.  Am.  F.  Ins.  Go.  6  Paige, 
486. 

Prior  to  the  statute  the  dellnguent  stockholder 
was  liable  in  equity.   Mills  v.  Stewart,  41 N.  Y.  880. 

And  the  action  necessary  to  charge  a  single 
stockholder  was  one  in  equity  bringing  in  the  other - 
stockholders  In  like  predicament  with  him.    Ortf* 
fith  V.  Mangam,  78  N.  Y.  612. 

Under  the  statute  the  stockholders  are  liable  to- 
the  company  only  for  its  debts.   QrifDth  v.  Man- 
gam,  78  N.  Y.  612, 10  Jones  &  S.  874;  Mann  v.  Penti, 
8N.Y.416i 

But  thehr  indebtedness  is  a  fund  alike  for  the 


See  also  15  L.  R.  A.  470,  513 ;  28  L.  R.  A.  707. 
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of  the  tx«i]0fer,  but  purchased  his  stock  as  full- 
paid  stock  after  Its  issuance,  and  had  it  reissued 
to  himself. 
4*  A  stockholder  of  a  corporation  who 

has  not  f uUy  paid  for  hfs  stock  cannot  set  off 
afralnst  his  liability  to  corporation  creditors  up- 
on his  stock  subscription  a  claim  by  him  against 
the  corporation,  although  he  has  prosecuted  it 
to  Judgment. 

(October  14, 1889.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  of  Polk  County  in  favor 
of  plaintiff  in  an  action  to  recover  from  de- 
fendant, as  a  corporation  stockholder,  a  debt  of 
the  corporation.     Afflrmed, 

Plaintiff,  having  recovered  judgment  against 
the  Pilcher  Capital  City  Electric  Light  Com- 
pany, issued  execution  thereon  and  It  was  re- 
turned nulla  bona.  He  then  brought  this  ac- 
tion against  defendant,  alleging  tbat  be  was 
the  owner  of  shares  of  stock  which  had  not 
been  fully  paid  up,  to  recover  the  amount  of 
that  judgment  with  interest  and  costs. 

Judgment  having  been  rendered  for  plaintiff, 
defendant  appealed. 

The  other  facts  appear  in  the  opinion. 

MeMTS,  Finkbine  ft  McClelland  for  apr 
pellant. 

Mews.  C.  Cft  C.L.  Nourae  fur  appellee. 

Rothrocky  J.,  delivered  the  opinion  of  the 
court: 

The  corporation  known  as  the  "Pilcher 
Capital  City  Electric  Light  Company"  was  or- 
ganized in  September,  1883.  The  articles  of 
mcorporation,  among  other  things,  contained 
the  following:  "The  capital  stock  shall  be 
(100,000,  divided  into  shares  of  $100  each, 
which  may  be  issued  as  full  payment  for  patent 
rights,  licenses,  privileges,  lands,  machinery, 
«tc.,  and  any  and  all  valuable  things  that  may 
be  necessary  for  the  promotion  and  develop- 
ment of  the  business  of  the  corporation;  and 
when  said  stock  is  issued  it  shall  be  fully  paid 
up  and  non-assessable.    All  purchases  of  the 


above-mentioned  items  shall  be  made  under  the 
direction  of  the  board  of  directors.  The  certi- 
ficates of  stock  shall  be  signed  by  the  president 
and  secretary.  The  private  property  of  the 
stockholders  of  this  corporation  shall  not  in  any 
manner  be  linble  for  any  debts  or  liabilities  in* 
curred  by  it,  nor  for  any  indebtedness  or  lia- 
bility resulting  therefrom." 

The  defendant  was  one  of  the  original  incor- 
porators, and  was  elected  and  served  as  presi- 
dent of  Uie  Company.  At  a  meeting  of  tbe  di- 
rectors of  the  Company,  held  three  days  after 
the  articles  of  incorporation  were  filed  for  rec- 
ord, the  following  resolution  was  adopted: 
*'That  for  and  in  the  consideration  of  a  bill  of 
sale  of  the  electric  light  machinery  now  in 
Tyrrell's  Mill,  wire  lamps,  etc,  also  the  busi- 
ness patronage  from  October  1,  1883,  of  said 
machinery,  including  the  good- will,  rights,  and 
city  privileges,  etc.,  belonging  now,  and  all  the 
electric  light  grants  and  privileges  for  Des 
Moines,  Iowa,  only,  that  may  hereafter  belong 
to  C.  T.  Bowen,  K.  H.  Pilcher, W.  R  Vaughn, 
F.  M.  Mills,  P.  V.  Carey,  W.  D.  Lucas,  B.  F. 
Allen,  J.  W.  Rowen,  C.  W.  Reed,  J.  C.  Pain- 
ter.  P.  H.  Buston,  George  Harney,  George  Con- 
radi,  D.  A.  Tyrrell  and  Alex.  Lindsey:  Said 
bill  of  sale  and  transfer  of  the  above  property 
is  to  be  to  the  Pilcher  Capital  City  Electric 
Light  Company  of  Des  Moines,  Iowa;  and  tbe 
secretary  of  said  Company  is  hereby  ordered  to 
pay  the  above  gentlemen,  as  their  interests  may 
appear  in  said  Company,  the  sum  of  $100,000 
for  the  same,  and  this  resolution  shall  be  his 
receipt  for  so  doing.  Bill  of  sale  accepted,  and 
resolution  adopt^,  on  motion  of  Director 
Painter." 

The  property  named  in  the  above  resolution 
was  owned  by  the  incorporators,  Bowen,  Pil- 
cher, and  Vaughn,  before  and  at  the  time  of 
the  incorporation.  Fifty  thousand  dollars  of 
tbe  stock  was  issued  ana  delivered  to  the  inooz^ 
porators,  the  greater  part  of  which  was  in  favor 
of  Bowen,  Richer  and  .Vaughn.  It  is  prob- 
ably true,  as  claimed  by  appellant,  that  all  of 
the  $50,000  of  stock  was  issued  in  the  first  in 


efltof  all  oredltOTB,  and  opportunKy  must  be  given 
them  to  share  in  the  fund.  Bergen  v.  Porpoise  Fie^- 
ing  Co.  6  Cent.  Bep.  668, 42  N.  J.  Bq.  807;  Wetherbee 
▼•  Baker,  86  N.  J.  Eq.  601. 

Unpaid  aubseriptions  part  qf  assets. 

Tbe  capitAl  stock  of  a  oorporatlon  Is  a  substitute 
for  the  personal  liability  which  subsists  in  private 
co-partnerships.  When  debts  are  incurred  a  con- 
tract arises  with  the  creditors  that  it  shall  not  be 
withdrawn  or  applied,  otherwise  than  upon  their 
demand,  until  such  demands  are  satisfied;  and  un- 
paid stock  is  as  much  a  part  of  the  assets  of  the 
company  as  the  cash  which  has  been  paid  in  upon 
It  SanRer  v.  Upton,  91  U.  S.  80  (28  L.  ed.  2W;  Up- 
ton V.  Trlbilcock,  91  U.  S.  46(23  L.  ed.  208);  Webster 
Y.  UptoD,  91  U.  S.  86  (28  L.  ed.  884);  Hatch  v.  Dana, 
101 U.  S.  210  (26  L.  ed.  886);  Chubb  v.  Upton,  96  U. 
6.666(24L.ed.623>. 

Creditors  have  the  same  right  to  look  to  unpaid 
stock  as  to  anything  else,  and  the  same  right  toio- 
fiist  upon  payment  as  upon  the  payment  of  any 
other  debt  d  ue  to  the  company.  As  regards  credit- 
ors, there  is  no  distinction  between  such  a  demand 
and  any  other  assets  which  may  form  a  part  of  the 
property  and  effects  of  the  corporation.  Sanger  v. 
Upton,  91 U.  8. 66  (28  L.  ed.  220);  18  Nat.  Bankr.  Reg. 
230:  Hightower  v.  Thornton,  8  Ga.  4£6;  Wood  v. 
Dummer,  8  Mason,  808;  Slee  v.  Bloom,  19  Johns. 
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474;  Briggs  v.  Pennlman,  8  Cow.  887;  Society  of- 
Pract.  Knowledge  V.  Abbott,  2  Beav.  669;  WaU  worth 
V.  Holt,  4  Myi.  &  C.  619;  Ward  v.  Griswoldville  Mfg. 
Co.  16  Conn.  699;  Fowler  v.  Robinson,  81  Me.  189; 
Ang.  &  A  Corp.  0  600;  Petrie  v.  Wright,  6  Smedes  St 
M.  647;  Cook,  Stock  and  Stockholders,  199. 

Bonds  issued  upon  the  authorized  subscription  of 
a  county  to  the  Btock  of  a  railroad  constitute, 
with  other  property  of  the  company,  a  trust  fund 
to  which  all  Its  creditors  may  rightfully  look  for 
satisfaction  of  their  claims.  Morgan  Co.  v.  Allen, 
108  U.  S.  488  (26  L.  ed.  4DB). 

This  question  has  been  the  subject  of  litigation  In 
the  courts  of  Illinois  for  many  years.  See  Thomas 
V.  Morgan  Co.  88  HI.  496,  69  lU.  488;  Morgan  Co.  v 
Thomas,  70  lU.  139. 

Equity  regards  the  property  of  a  corporation  as 
a  fund  held  in  trust  for  the  payment  of  its  debts; 
and  if  others  than  bona  fide  creditors  of  the  cor* 
poration,  or  purchasers,  possess  themselves  of  it, 
they  take  it  charged  with  this  trust,  which  a  court 
of  equity  will  enforce  against  them.  Nat.  Trost 
Co.  V.  BAiller,  88  N.  J.  Eq.  168.  See  Bartlett  v.  Drew, 
67  N.  Y.  687;  Lawrence  v.  Nelson,  21 N.  7.  158;  Na- 
than V.  Whitlock,  8  Edw.  Ch.  215;  Curran  v.  Ar> 
kansas,  66  U.  S.  15  How.  804  a4  L.  ed.  706);  Wood  v« 
Duromer.  8  Mason,  808;  Sawyer  v.  Hoair«  84  U.  S« 
17  WaU.  610  (21 L.  ed.  781). 
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stance  to  the  three  parties  above  named.  But 
the  defendant  subscribed  for  fifteen  shares  of 
stock,  and  he  received  bis  certificates  therefor 
from  the  Company  by  direction  of  Bow  en,  Pil- 
cher  and  Vaughn.  The  other  remaining  $50,- 
OOO  of  stock  was  issued  to  a  trustee  for  all  the 
stockholders.  The  Company  did  not  receive 
any  money,  for  any  of  the  stock  issued,  except- 
ing possibly  for  three  shares.  Practically  all 
its  resources  consisted  of  the  electric  li^ht  plant 
transferred  to  it  by  Bowen,  Pilcher  and 
Vaughn. 

The  district  court  found  as  a  fact  that  the 
property  was  taken  by  the  corporation  at  a 
gross  overvaluation;  that  said  property  was 
worth  less  than  one  third  of  the  par  vaiue  of 
the  stock.  Tliis  finding  is  fully  supported  by 
the  evidence.  The  fact  is  made  plain  by  the 
subsequent  history  of  the  corporation.  The 
•defendant  as  president,  and  others  as  directors, 
.undertook  to  carry  on  the  enterprise.  It  did 
not  pay  running  expenses,  because  indebted. 
The  defendant  indorsed  for  it,  brought  an  ac- 
tion against  it,  had  a  receiver  appointed,  and 
the  property  sold,  the  proceeds  or  the  sale  be- 
in  sj  some  $700.  It  is  true  that  the  property  had 
very  materially  depreciated  in  value  before  it 
was  sold.  But  there  is  no  claim  now  made  that 
it  was  ever  at  any  time  worth  the  sum  of  $50,- 
000.  Indeed,  the  defendant  concedes  that  he 
paid  but  $500  for  the  $1,500  of  stock  issued  to 
him,  and  he  testified  as  a  witness  upon  the  trial 
that  all  of  the  stockholders  who  subscribed 
when  he  did  paid  83  per  cent  of  the  par  value 
"for  the  stock.  It  must  be  conceded  that  all  of 
the  original  stockholders  knew  that  this  prop- 
erty was  sold  to  the  corporation  at  a  gross  over- 
valuation, or,  rather,  that  it  was  taken  at  more 
than  three  times  its  value.  This  was  manifest 
to  all  of  them,  because  it  was  part  of  the  orig- 
inal agreement  or  understanding  that  they 
should  have  their  stock  at  33^^  per  cent  of  its 
par  value.  It  makes  no  difference  in  their 
rights  and  obligations  that  the  stock  was  issued 
in  the  first  instance  in  a  block  to  Bowen, 
Pilcher  and  Vaughn,  and  then  reissued  to  the 
defendant  and  others.  The  undisputed  fact  re- 
mains timt  the  defendant  was  an  original  sub- 
scriber for  fifteeen  shares  of  the  par  value  of 
$1,500,  and  he  admits  that  he  has  paid  but 
$600  therefor. 

The  court  below  was  fully  warranted  by  the 
-evidence  in  finding  that  the  stock  held  by  the 
defendant  was  never  paid  for  in  any  other  way 
than  by  the  transfer  of  the  said  property  at  less 
than  one  third  of  the  par  value  of  the  stock, 
and  that  the  defendant  weU  knew  this  to  be  a 
fact.  Indeed,  the  answer  of  the  defendant, 
upon  which  the  cause  was  tried,  expressly 
states  that  the  electric  plant  was  taken  by  the 
Company  at  the  estimated  value  of  $16,066.66, 
Bnd  that  the  defendant  subscribed  for  the  stock 
of  the  Company  with  the  understanding  and 
agreement  that  the  stock  should  be  issued  as 
ftilly  paid  up  and  non-assessable,  and  paid  for 
at  the  rate  of  88i  per  cent  of  the  nominal  par 
Talue.  In  addition  to  this,  said  Vaughn  caused 
ten  shares  of  full-paid  stock  to  be  issued  to  the 
defendant  as  an  inducement  to  him  to  accept 
the  presidency  of  the  corporation.  This  was 
not  in  payment  for  official  services  rendered  or 
to  be  rendered.    The  defendant  paid  nothing 
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therefor.  It  appears  to  have  been  a  mere 
gratuity.  The  organization  of  the  corporation, 
and  the  i)er  cent  to  be  paid  for  the  stock,  and 
the  issuance  and  acceptance  of  the  stock,  all 
appear  to  have  been  parts  of  one  transaction, 
and  the  court  might  well  have  found,  as  it  no 
doubt  did,  that  the  issuance  of  the  stock  to  the 
several  parties  was  the  same  as  if  Vaughn, 
Bowen  and  Pilcher  had  not  been  intermediate 
parties  in  the  enterprise.  It  is  insisted  in  argu- 
ment for  appellant  that  all  the  evidence  tendmg 
to  show  fraud  in  the  organization  of  the  cor- 
poration and  the  issuance  of  the  stock  was  in- 
competent, because  fraud  was  not  pleaded  in 
the  petition.  But  under  the  facts  of  the  case 
this  was  not  necessary.  The  evidence  shows 
without  conflict  that  the  defendant  received 
$1,600  in  stock,  for  which  he  paid  but  $500. 
And  evidence  offered  by  defendant  tending  to 
show  that  the  plant  was  believed  to  be  worth 
$60,000  was  properly  excluded.  It  could  not 
be  allowed  to  have  the  effect  of  rebutting  the 
conceded  facts.  This  is  all  we  deem  it  neces- 
sary to  say  in  regard  to  the  rulings  of  the  court 
upon  the  admission  and  exclusion  of  evidence. 
And  we  may  say,  in  brief,  that  under  the  facta 
the  defendant,  being  one  of  the  orirnnizers  and 
promoters  of  the  corporation,  is  liable  to  cred- 
itors of  the  corporation  for  the  dilTerence  be- 
tween the  par  value  of  the  stock  and  what  he 
actually  paid  for  it.  Code,  §  1082;  Osgood  v. 
King,  42  Iowa,  478;  Ja^cion  v.  Traer,  64  Iowa, 
469;  Sawyer  v.  Hoag,  84  U.  8.  17  Wall.  610  [21 
L.  ed.  781], 

In  Taylor  on  Corporations,  g  546,  In  si)eakin  j^ 
of  payment  for  stock  in  property,  the  author 
says:  **If  the  property  received  is  grossly 
unequal  in  value  to  the  par  value  of  the 
shares,  the  shareholder  who  received  the  shares 
originallv,  or  his  subsequent  transferee  with 
notice  of  the  circumstances,  may  be  compelled 
to  make  up  the  difference  in  value  in  a  suit 
brought  by  or  on  behalf  of  the  persons  injured 
thereby;"—  citing  Bailey  v.  Pittsburg  db  C.  G<u 
Coal  d  Coke  Go,  69  Pa.  884,  and  Boynton  v. 
Hatch,  47  N.  Y.  226.  Under  the  rule  of  these 
cases,  if  the  defendant's  claim  be  true,  that  he 
took  his  shares  of  stock  from  Vaughn  as  full- 
paid  shares,  his  liability  would  be  the  same  as 
that  of  Vaughn,  because  he  knew  the  circum- 
stances under  which  it  was  issued. 

2.  There  remains  one  other  question  neces- 
sary to  be  considered.  The  court  found  as  a 
fact  that  the  corporation  was  indebted  to  the 
defendant  in  the  sum  of  $2,379.89,  the  greater 
part  of  which  is  in  judgment  against  the  cor- 
poration.  The  defendant  insists  that  he  hr.3 
the  right  to  set  this  off  against  hie  unpaid  sub- 
scription, and  the  question  is.  Has  the  defend- 
ant the  right  to  plead  the  indebtedness  of  the 
corporation  to  him  in  defense  of  the  claim  of 
the  plaintiff,  who  is  a  creditor  of  the  corpora- 
tion? 

It  was  held  in  Singer  v.  Given,  61  Iowa,  98, 
that  when  a  subscriber  to  the  capital  stock  of  a 
corporation  is  sought  to  be  held  on  a  judgment 
against  the  corporation  to  the  amount  of  his 
unpaid  subscription  he  cannot  set  off  against 
such  judgment  what  the  corporation  may  owe 
him  for  services,  rent  of  property,  etc.  That 
case  seems  to  be  decisive  of  the  question. 
Counsel  for  appellant  contend  that  if  the  cited 
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case  is  not  distinguishable  from  tbe  one  at  bar 
it  should  be  overruled  as  being  unsound  in 
principle,  and  against  the  weight  of  authorit^r. 
A  number  of  cases  are  cited  in  wbioh  it  is 
claimed  the  contrary  rule  is  maintained.  We 
have  examined  these  cases,  and,  with  the  ex- 
ception of  Agate  v.  8ands^  73  N.  Y.  620,  we  do 
not  think  any  of  them  are  in  point.  To  re- 
view the  cases  and  point  out  the  distinction  be- 
tween them  and  the  case  at  bar  would  require 
more  time  and  labor  than  we  deem  proper  to 
devote  to  the  question. 

It  is  true  that  in  Cook  on  the.  Law  of  Sjtock 
and  Stockholders  it  is  said  that,  "where  the 
shareholder's  liability  by  statute  is  immediate, 
and  persond,  and  several,  and  any  creditor 
may  sue  any  shareholder,  then  the  shareholder 
may  properly  set  off  a  debt  owing  to  him  from 
the  corporation,  when  he  is  sued  by  a  corporate 
creditor,"    Section  227  d. 

In  Thompson  on  Liabilitv  of  Stockholders, 
g  881,  it  is  said  that  a  "stockholder  cannot,  in 
a  proceeding  against  him  bv  or  on  behalf  of  a 
creditor  or  creditors,  set  off  a  debt  due  to  him 
by  the  corporation." 

An  examination  of  the  authorities  cited  in 
support  of  the  respective  views  of  these  text- 
writers  has  led  us  to  the  conclusion  that  we 


ought  not  to  overrule  the  case  of  Singer  v. 
Oiven,  supra. 

It  is  a  fundamental  principle  that  the  capital 
stock  of  a  corporation  is  in  the  nature  of  trust 
property  held  for  the  benefit  of  creditors.  As> 
there  is  ordinarily  no  individual  liability  of  the 
stockholder  in  excess  of  his  obligatioq  to  pay 
in  full  for  his  stock,  it  api)earsto  us  manifestly 
unjust  to  allow  him  to  set  off  his  claim  as  a 
creditor  against  his  liability  as  a  stockholder. 
If  permitted  to  do  so,  his  claim  as  a  creditor 
might  be  paid  in  full  while  the  other  creditors 
would  receive  only  a  part  of  the  amount  due 
them.  It  is  true  a  stockholder  has  a  right  to- 
deal  with  a  corporation  the  same  as  any  other 
person,  and,  if  sued  by  the  corporation  for  un- 
paid installments  on  bis  stock,  he  may  have  the 
right  to  set  off  debts  due  to  him  from  the  cor- 
poration. But  as  against  the  claim  of  a  mere 
creditor,  who  has  the  right  to  demand  that  the 
capital  stock  shall  be  kept  unimpaired  for  the 
payment  of  creditors,  it  is  apparent  that  the" 
rights  of  the  parties  are  quite  different. 
The  debt  due  to  a  stockholder  ought  not  to  be 
held  as  superior  to  the  claims  of  creditors. 

Our  eandueion  is  VuU  the  judgment  &f  the  Dis- 
trict Court  should  be  affirmed. 


OHIO  SUPREME  COURT. 


KELLY  NAIL  &  IRON  CO.,  Flff,  in  Err., 

V. 

LAWRENCE   FURNACE  CO. 
(46  Ohio  St.....) 

*!•  Under  a  dalm  of  abandonment  of  a 
road  In  a  municipal  corporation,  proof  that  no 
work  bad  been  done  on  the  road  by  tbe  public 
authoritieci  for  fifteen  years;  that  the  road  was  at 
times  In  bad  condition  and  impassable;  that  It 
passed  over  a  steep  hill;  was  dlflloult  of  use;  that 
a  new  road  had  been  estabUshed  In  the  vicinity 
intended  to  take  its  place;  that  for  eleven  yeazs 
before  suit  was  brought  travel  had  been  subatan- 
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tlally  diverted  to  the  new  road,  and  that  portion* 
of  the  old  road  had  been  fenced  in,— are  not  suf- 
ficient to  show  abandonment  by  the  public. 

2*  If  nonnser  of  such  road  may  work  an  aban- 
donment of  it,  the  nonuser  must  be  shown  to 
have  extended  over  a  period  of  twenty-one  years. 

(October  »,  1880.) 

ERROR  to  the  Circuit  Court  of  Lawrence 
County  to  review  a  Judgment  reversing  a 
judgment  of  the  common  pleas  in  favor  of  de- 
fejidant  in  an  action  to  recover  damages  to 
plaintiff's  lands  by  reason  of  the  construction 
and  operation  of  a  tram  railway  upon  a  pubUa 
road  abutting  thereon.    Affirmed. 


lSoTE.—9ubetttution  cf  new  way  for  old. 

The  subetitation  of  a  new  way  for  an  old  one  is 
not  necessarily  an  abandonment  of  the  old  way 
(Wright  V.  Freeman,  6  Har.  &  J.  467;  Lovell  v. 
Smith,  8  0.  B.  N.  S.  12Q);  it  depends  upon  the  inten- 
tion of  the  parties.  See  Pope  v.  Devereuz,  6  Gray, 
400;  Jamaica  Pond  Aqueduct  Corp.  v.  Chandler, 
121  Mass.  8;  Hayf ord  v.  Spokesfleld,  100  Mass.  401. 

In  Michigan  it  has  been  decided  that  a  highway 
or  any  portion  of  it  can  be  lost  by  nonuser  alone. 
But  wliere  there  is  a  formal  abandonment  and  the 
opening  of  a  new  road,  and  its  use  instead  of  tbe 
old  one,  the  case  is  different.  Gregory  v.  Knight, 
00  Mich.  61-64;  Lyle  v.  Lesia,  7  West  Bep.  161, 64 
Hich.ia. 

Adverse  use. 

If  the  highway  was  abandoned  and  fenced  up 
more  than  forty  years  ago,  and  defendant's  use 
commenced  and  continued  for  fifteen  years  before 
suit  was  commenced,  it  was  a  defense  to  the  action, 
as  an  adverse  use  by  the  defendant  and  a  right  to 
use  as  one  of  the  public  could  not  exist  during  the 
same  time.  Black  v.  O^Oara,  2  New  Eng.  Hep.  563, 
54  Conn.  IT. 
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As  the  presumption  of.  a  grant  will  arise  by  an 
adversary  and  continuous  use  of  an  easement  for 
twenty  years,  so  a  disuse  occurring  afterwards  for 
the  same  length  of  time  will  raise  a  presumption  of 
a  surrender  or  extinction  of  the  easement  in  favor 
of  the  servient  tenement.  WiUey  v.  Norfolk  South- 
ern R.  Go.  96  N.  C.  408. 

In  Jamaica  Pond  Aqueduct  Oorp*  v.  Chandler, 
121  Mass.  8,  the  plaintiff  owned  a  private  way,  and 
a  highway  was  laid  out  between  tbe  same  termini 
which  was  equally  convenient  for  the  plaintiff. 
These  facts,  accompanied  with  the  fact  of  an  entire 
nonuser  of  the  way,  would  be  strong,  but  not  con- 
elusive,  evidence  of  an  abandonment.  Bling  ▼• 
Murphy,  1  New  Eng.  Eep.  484, 140  Mass.  25L 

Mere  nonuser  uoiU  not  extinguisih  easemenL 

Mere  nonuser  of  an  easement,  though  oontinneA 
for  more  than  twenty  years,  will  not  extinguish  it. 
The  owner  of  an  easement  may  abandon  ft,  but 
mere  non-user  does  not  show  an  abandonment;  to 
produce  this  effect^  the  non-user  must  originate  In 
or  be  accompanied  by  some  decided  and  unequivo- 
cal acts  of  the  owner.  Inconsistent  with  the  contiii- 
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Statement  by  Spear*  J.: 

1  ue  action  below  was  commenced  bjthe  de- 
fendant in  error  against  the  plaintiff  m  error, 
in  the  year  1884,  to  recover  for  damages  to  the 
lands  of  the  Furnace  Company  lying  within 
the  City  of  Iron  ton,  by  reason  of  toe  construc- 
tion and  operation  of  a  tram  railway  on  a  pub- 
lic road  within  said  city,  upon  which  the  lands 
abutted.  One  of  the  defenses  Interposed  was 
that  the  alleged  road  was  not  such  at  the  time 
of  the  building  of  the  railway,  but  had  been 
abandoned. 

The  railway  was  built  in  1888.  Evidence 
was  given  tending  to  show  that  work  had  been 
done  on  the  public  road  about  fifteen  years 
prior  to  that  aate,  but  that,  by  reason  of  not 
being  kept  in  repair,  its  use  by  the  public  prac- 
tically ceased  some  three  years  after,  though 
portions  of  it  continued  to  be  used;  that  the 
Toad  passed  over  a  steep  hill,  and  was,  in  a 
sense,  impracticable  as  a  highway,  and  a  new 
road  had  been  established  m  the  vicinity,  in- 
tended to  take  its  place;  that  travel,  since  the 
year  1872,  had  been  almost  wholly  diverted  to 
the  new  road,  and  that,  in  front  of  the  Furnace 
Company's  land,  and  in  other  places,  the  old 
road  had  been  fenced  up  for  some  time.  But 
DO  statutory  vacation  had  taken  place,  although 
«  petition  was  filed  for  that  purpose  with  the 
county  commissioners  in  1874,  to  which  a  re- 
monstrance was  interposed,  and  the  proceeding 
abandoned. 

At  the  trial  the  court  charged  the  jury, 
among  other  propositions,  thefollowing: 

"Evidence  has  been  introduced,  by  both 
plaintiff  and  defendant,  as  to  this  question  of 
abandonment,  as  to  whether  this  road  has  been 
abandoned  or  not;  and  1  call  your  attention  to 
those  principles  which  will  guide  you  in  de- 
termining from  the  evidence  whether  the  road 
has  been  abandoned  or  not.  Whether  the  road 
has  been  abandoned  \a  a  question  of  intention, 
and  this  intention  is  to  be  ascertained  from  the 
acts  and  conduct  of  the  parties,  and  the  circum- 
stances of  the  case.  If  the  public  acquired  the 
right  to  use  this  road  as  a  public  highway,  and 
did  so  use  it,  then  the  right  existed,  and  before 
it  can  be  said  to  be  abandoned,  the  facts  and 
circumstances  must  show  the  fact  of  abandon- 
ment, and  the  intention  to  abandon  it  by  the 


public  Look  into  the  evidence  to  determine 
this  question." 

A  verdict  and  Judgment  against  the  Furnace 
Company  having  Men  rendered,  error  was 
prosecuted  to  the  circuit  court,  where  the  Judg- 
ment of  the  common  pleas  was  reversed.  To 
obtain  a  reversal  of  tnis  latter  Judgment,  tbia 
proceeding  in  error  is  instituted. 

Messrs,  W.  H.  Enoeha  and  W,  A.  Hnteh- 
infl»  for  plaintiff  in  error: 

The  charge  of  the  trial  court  is  sustained  by 
lUttlemyer  v.  f%ick,  2  Cleve.  Rep.  115.  See 
also  Fox  V.  Bart,  11  Ohio,  414-416. 

Messrs,  Ralph  Leete  and  A.  T.  Holcomb 
for  defendant  in  error. 

8pear»  Jl,  delivered  the  opinion  of  the 
court: 

•  The  Question  in  the  case  is:  Did  the  acts  of 
the  public  in  omitting  to  do  work  on  the  road 
for  fifteen  years,  and  in  establishing  another 
road  as  a  substitute  for  it,  and  use  of  the  new 
by  the  great  proportion  of  the  public  for  eleven 
years,  taken  in  connection  with  the  acts  of  ad- 
joining owners  in  fencing  portions  of  the  old 
road,  work  an  abandonment  of  it? 

We  think  this  question  must  be  answered  in 
the  negative.  However  the  street  in  question 
may  have  been  established,  the  rij^ht  of  the 
public  cannot  have  been  less  than  if  acquired 
by  prescription.  The  easement  thus  acquired 
could  be  defeated  only  by  a  vacation  in  con- 
formity with  the  statute  or  by  nonuser  by  the 
public  for  such  length  of  time  as  would  amount 
to  an  abandonment  of  it.  The  former  is  not 
claimed.  Could  the  right,  when  so  acquired, 
be  lost  by  nonuser  in  any  less  time  tlian  is 
necessary  to  acquire  such  right  by  prescription? 

A  dedication  to  public  use  may  be  presumed 
when  acts  and  declarations  of  the  owner  indi- 
cate a  purpose  to  dedicate,  though  the  use  has 
been  for  a  period  less  than  twenty-  one  years; 
but  in  order  to  presume  a  grant  or  dedication 
from  use  by  the  public,  and  acquiescence  alone 
by  the  owner,  such  use  and  acquiescence  must 
have  continued  for  the  period  necessary  to  bar 
an  action  to  recover  possession  of  the  land. 
The  acts  and  declarations  relied  upon  as  show- 
ing intention  to  dedicate  must  be  clear  and  un- 


ued  existence  of  the  easemeot,  and  showing  an  hi- 
tenton  on  his  part  to  abandon  it.  Barnes  v.  Lloyd, 
112  Mass.  224:  Kingr  v.  Murphy,  1  New  Eng.  Rep.  484, 
140  Mass.  254:  Eddy  v.  Chase,  1  New  Eng.  Bep.  678, 
140  Mass.  471. 

No  title  can  be  acquired  against  the  public  by 
user  alone,  nor  lost  to  the  public  by  nonuser. 
Northern  Gent.  R.  Go.  v.  Gom.  00  Pa.  800;  Pitts- 
borflrh,  McK.  ft  Y.  R.  Go.  v.  Com.  104  Pa.  588;  Steven- 
«on*8  App.  (Pa.)  8  Cent  Rep.  249. 

While  a  mere  nonuser  of  an  easement,  even  for 
more  than  twenty  years,  will  not  be  conclusive 
evidence  of  abandonment,  such  nonuser,  united 
with  an  adverse  use  of  the  servient  estate  incon- 
flistent  with  ttie  existence  of  the  easement,  will  ez- 
tiniraish  it.  Jennison  v.  Walker,  11  Gray,  428:  Owen 
V.  Field,  100  MasB.  90;  Chandler  v.  Jamaica  Pond 
Aqueduct  Corp.  126  Mass.  544;  Smith  v.  Lan^rewald, 
1  New  Bng.  Rep.  4tf ,  140  Mass.  205;  Curran  y.  Loois- 
vlUe,  88  Ky.  fiSB. 

Tt  has  been  settled  In  Micbisan  that  a  highway 
can  be  partially  discontinued  by  nonuser,  and  that 
it  stands,  as  aicainst  lonff  possession,  no  better  than 
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any  other  property.    Gregory  v.  Knight,  SOMloh. 
6l-«4. 

On  the  other  hand,  if  a  highway  by  user  only,  it 
can  extend  no  farther  than  it  has  been  used. 
Wayne  Go.  v.  MlUer,  31  Mich.  447-449;  Pratt  v.  Lew- 
is, 89  IClch.  7-12;  McKay  v.  Doty,  6  West.  Rep.  872, 
68  Mich.  581;  Coleman  v.  Flint  ft  P.  M.  R.  Go.  7  West. 
Rep.  849, 64  Mich.  100. 

Lono  ocQuiMcenee  and  wmuur. 

While  the  Statute  of  Limitations  may  not  bar  the 
right  of  the  State  to  Insist  upon  the  use  of  the 
highway,  yet  long  acquiescence  in  the  use  of  a  por- 
tion of  the  highway  by  adjoining  owners,  and  im- 
provement of  their  property,  Inauoed  by  nonuser 
and  apparent  abandonment,  will  estop  the  State 
from  disturbing  long-established  lines.  HUnilton 
V.  State,  4  West.  Rep.  496. 106  Ind.  861. 

Interruptions  of  the  user  after  the  lapse  of  the 
time  which  raises  the  presumptir  n  of  a  grant  of 
the  easement  furnish  evidence  of,  but  do  not 
constitute  of  themselves,  an  abandonment.  WlUey 
V.  Norfork  Southern  R.  Co.  96  N.  C.  408. 
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equivocal,  but,  when  shown,  they  are  effective. 
Intent  of  the  public  is  not  so  easily  shown.  A 
pracUcai  difficulty  is  met  at  the  outset,  viz., 
that  a  majority,  even  a  large  one,  cannot,  in 
such  cases,  speak  for,  or  give  away,  the  rights 
of  even  a  small  minority. 

In  this  State,  adverse  possession  by  a  claim- 
ant to  the  whole  or  a  portion  of  a  street  within 
a  municipal  corporation,  in  order  to  bar  the 
corporation  from  its  right  of  control  and  enjoy- 
ment, must  be  continued  twenty-one  years. 
And  it  seems  reasonable  to  hold  that  nonuser 
by  the  public,  in  order  to  work,  abandonment 
oi  such  a  street,  must  be  shown  to  have  been 
as  long  continued  as  its  use  originally  was 
necessary  to  raise  a  prescriptive  right,  or  as 
long  as  an  adverse  claimant  must  show  posses- 
sion in  order  to  maintain  title  by  force  of  the 
Statute  of  Limitations. 

That  the  road  in  question  had  been  neglected 
and  allowed  to  become  in  bad  condition,  and 
proved  impracticable  of  use  in  part,  and  had 
been  substantially  supplanted  by  another,  we 
think  can  have  no  bearing  on  the  case.  It  does 
not  follow  that  ri^htof  use  is  lost  because  more 
convenient  facilities  are  furnished.  Nor  did 
the  fencing  in  of  portions  of  the  street  suspend 
or  defeat  the  public  right.  Such  exclusive  oc- 
cupation, for  Ibe  time  slated,  could  not  ripen 
faito  a  right,  or  be  taken  as  indicating  a  pur- 
1)066  on  the  {Nirt  of  the  publia 


It  appears  to  be  well  settled  by  the  authori- 
ties that  in  order  to  work  abandonment,  by 
simple  nonuser  of  an  easement,  all  acts  of 
enjoyment  must  have  totally  ceased  for  the 
same  length  of  time  necessary  to  create  the 
original  presumption;  and  we  hold  that  where* 
nonuser,  by  the  public,  of  a  street  within  a 
city,  is  relied  upon  as  proving  an  abandonment 
of  it,  such  nonuser  must  be  shown  to  have  con- 
tinned  for  a  period  of  twenty-one  years. 

The  rule  here  indicated  is  one  easy  of  appli- 
cation, is  consistent  with  accepted  law  on  the 
general  subject,  is  in  harmony  with  the  spirit 
of  our  statute  law  as  to  streets,  and  will,  we 
think,  be  found  to  be  sustained  by  Washburn 
on  Easements,  650-559;  State  v.  Culver,  65  Mo. 
607,  27  Am.  Rep.  296;  Ward  v.  Ward,  7Exch. 
888;  Corning  v.  Qauld,  16  Wend.  531;  8  Kent, 
Com.  451. 

Abundant  provision  is  made  by  statute  (see 
§g  4661,  4683,  2652  and  2655),  where  a  road  or 
street  becomes  useless,  for  the  vacation  of  a 
county  road  by  the  commissioners,  a  township 
road  by  the  trustees,  and  a  street  in  a  city  or 
village  by  the  council  thereof,  or  by  the  court 
of  common  pleas.  And  no  good  reason  exists 
why  the  statutory  remedy  may  not  be  resorted 
to  in  all  cases  where  there  has  not  been  a  clear 
nonuser  of  the  street  by  the  public  for  the 
period  of  twenty-one  years. 

Judgment  afflrmed. 
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Maurice  MOORE,  Respt., 

V. 

Percy  P.  WILLIAMS,  Impleaded  with  Will- 
iam H.  Guyon,  Jr.,  Appt. 

(....N.Y.....) 

1.   An  ezprem  stipulation  in  a  contract 

of  sale  of  land  that  the  vendee  is  to  take  the  land 
subject  to  a  speoifled  incumbrance,  shows  an  in- 
tention of  the  parties  that  there  is  to  be  no  other 
incumbrance. 

8*  A  orood  title  means*  not  merely  a  title 
valid  in  fact,  but  a  marketable  title  which  can 
aeraln  be  sold  to  a  reasonable  purchaser  or  mort- 
ga^red  to  a  person  of  reasonable  prudence. 

8*  A  purchaser  will  not  ^nerally  be 
compelled  to  take  a  title  when  there  is  a  defect 
In  the  record  title  which  can  be  cured  only  by  re- 


sort to  parol  evidence,  or  when  there  is  an  appar- 
ent incumbrance  which  can  be  removed  or  de- 
feated only  by  such  evidence. 

4.  A  Mdement  docketed  against  a  man  hold- 
ing the  title  to  premises  in  his  own  name,  but  in 
fact  in  the  right  of  a  firm  to  which  he  belongs,  ia 
such  a  cloud  on  the  title  of  his  grantee,  to  whom, 
by  a  deed  reciting  the  facts  as  to  the  title,  he  con- 
veys the  premises  in  trust  to  sell  the  same,  to  pay 
an  Indebtedness  of  the  flrm^  that  a  purchaser  by 
contract  from  the  trustee  may  refuse  to  complete 
his  purchaae. 

(October  8,  1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  General  Term  of  the  Superior  Court  of 
New  York  City  affirming  a  judgment  on  a  ver- 
dict directed  bj  the  court,  and  from  an  order 
denying  a  motion  for  a  new  trial.    Affirmed. 


Norm,— Vendor  and  vendee;  eguity  vHU  not  compel 
vendee  to  take  a  defective  ttUe. 

Equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title.  Yreeland  v.  Blauvelt,  23  N.  J.  Eq. 
488;  Gomel!  v.  Andrews,  86  N.  J.  Eq.  7;  Dobbs  v. 
Norcross,  f^  K.  J.  Eq.  887;  Oakey  v.  Cook,  6  Gent. 
Rep.  47, 41  N.  J.  Eq.  860;  Townshend  v.  Goodf ellow, 
3  L.  B.  A.  789,  note,  40  Minn.  812. 

A  title  may  be  doubtful  because  of  tne  uncertain- 
ty of  some  matter  of  fact  appearing  m  the  course 
of  the  deduction  of  it.  Where  the  title  depends 
upon  a  matter  of  fact,  such  as  is  not  capable  of  sat- 
isfactory proof,  as  in  Lowes  v.  Lush,  UVes.  Jr.  648, 
a  purchaser  cannot  be  compelled  to  take  it;  or 
where  the  fact  is  capable  of  that  proof,  yet  is  not 
80  proved.  Smith  v.  Death,  6  Madd.  871;  Fleming 
V.  Bumham,  1  Gent.  Rep.  287,  100  N.  Y.  1;  Kip  v. 
Hirsh.  6  Gent.  Rep.  876, 108  N.  Y.  685;  Hinckley  v. 
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Smith,  61  N.  Y.  21;  Brooklyn  Park  Comrs.  v.  Arm- 
strong, 46  N.  Y.  234-247;  Schultz  v.  Rose,  85  How.  Pr. 
76;  Vought  v.  Williams,  46  Hun,  641. 

As  a  general  rule  a  title  which  is  open  to  Judicial 
doubt  is  not  a  marketable  title.  Shrlver  v.  Shrivcr, 
86  N.  Y.  675^584;  Yought  v.  Williams,  46  Hun,  641. 

The  phrase,  "a  good  title,  satisfactory  to  both 
parties,'*  means  only  a  good  title,  and  is  not  uncer- 
tain. Oakey  v.  Gook,  6  Gent.  Rep.  48, 41 N.  J.  Eq. 
860. 

A  '^first-class  title**  would  be  a  olean-record  title, 
or  at  least  one  not  dependent  upon  presumpdona 
that  may  be  overcome  or  facts  that  are  uncertain. 
Yought  V.  Williams,  46  Hun,  688. 

A  marketable  title  should  be  such  as  dealers  in 
real  estate,  savings  banks  and  trust  oompenier 
would  be  willing  to  take  and  invest  in.   ihfd. 

The  court  will  not  require  defendant  to  accept  a- 


See  also  17  L.  B.  A.  403. 
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HooBB  y.  Williams. 
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The  facts  are  stated  in  tbe  opinion. 

Mr.  O.  Zabriflkie*  for  appellant: 

Judgment  liens  attach  only  to  such  rights  in 
the  premises  as  tbe  judgment  debtors  ri^htfull^ 
possess,  and  cannot  prevail  against  pnor  equi- 
ties in  favor  of  others. 

Be  Hme,  1  Paige,  125;  Ells  v.  Tousley,  1 
Paige,  280;  Oouverneur  v.  Tittts,  6  Paige,  347; 
TaUman  v.  Farley,  1  Barb.  280;  Trenton  Bkg. 
Co.  V.  Duncan,  86  N.  Y.  221. 

On  real  estate  a  Judgment  is  not  a  specific, 
but  only  a  general,  lien. 

Lanning  v.  Carpenter,  48  N.  Y.  408. 

Being  merely  a  general  lien,  it  is  subject  to 
every  equity  which  existed  against  the  land  in 
tbe  bonds  of  the  judgment  debtor  at  the  time 
of  tbe  docketing  of  the  judgment. 

Ketrated  v.  Avery,  4  Paige,  9;  Wilkes  v.  Har- 
per, 2  Barb.  Ch.  888;  Norton  y.  MaMory,  63  N. 
Y.  434;  BroirmY.  Pierce,  74  CJ.  8.  7  Wall.  205 
(19  L.  ed.  134);  Bak(T  v.  Morton,  79  U.  B.  12 
Wall  150  (20  L.  ed.  282). 

The  judgement  is  subject  to  all  prior  equities, 
irrespective  of  any  knowledge  of  tbe  judgment 
creditor  as  to  their  existence. 

Bodgej's  v.  Bonner,  45  N.  Y.  379, 

Being  the  property  of  the  co-partnership,  the 
premises  are  not  affected  by  a  judgment  against 
tbe  partner  in  whose  name  the  title  is  held. 

BuchanY.  Sumner,  2  Barb.  Ch.  165;  Collumb 
Y.  Bead,  24  N.  Y.  505;  8temon  v.  Schureh,  29 
N.  Y.  598;  Kramer  v.  Arthurs,  7  Pa.  165;  Br- 
uin's App.  39  Pa.  535;  Page  v.  Thomas,  1 
West.  Rep.  21,  43  Ohio  St.  88. 

Guion  had  tbe  power  to  convey  to  the  de- 
fendants for  the  payment  of  a  partnershi];)  debt, 
and  his  deed  was  valid,  and  vested  a  good  title 
in  tbem. 

Delmonico  v.  GuiOaume,  2  Sandf.  Ch.  366; 
Van  Brnnt  v.  Applegate,  44  N.  Y.  544;  WiH- 
tarns  V.  Whedon,  12  Cent.  Rep.  227, 109  N.  Y. 
833;  Shanks  v.  Klein,  104  U.  8.  18  (26  L.  ed. 
635). 

It  is  not  necessary  that  the  trust  should  be 
declared  at  the  time  of  the  conveyance  to  the 
trustee;  it  may  be  declared  either  before  or 
after,  and  by  any  writing  whatever  subscribed 
by  the  party. 

Wright  v.  Douglass,  7  K   Y.  564;  Cook  v. 
Barr,  44  N.  Y.  156;  McArthur  v.  Gordon,  51 
Hun,  511;  Jackson  v.  Moore,  6  Cow.  706;  Beid 
Y.  Pitch,  11  Barb.  399. 

Tbe  vendor  is  not  bound  to  give  a  title  clear 
beyond  all  suspicion;  his  obligation  to  convey 
a  marketable  title  is  satisfied  by  one  that  is  free 
from  judicial  doubt. 


SJiHver  V.  Shriver.  88  N.  Y.  575;  Bdlreigd 
V.  Manning,  97  N.  Y.  56. 

It  is  not  necessary,  in  order  to  escape  Judi- 
cial doubt,  that  the  title  should  be  iierfect  on- 
tbe  record  or  on  paper,  without  resort  to  extra- 
neous evidence. 

ShriBer  v.  Shriver,  supra;  Murray*  y,  ffar- 
way,  56  N.  Y.  337;  PMUips  v.  SMffer,  14  Abb. 
Pr.  N.  S.  101;  OttingerY.  Stra^lmrger,  33  Hun, 
466.  afldrmed.  102  N.  Y.  692;  Seymour  v.  D& 
Laneey,  Hopk.  Ch.  ^6. 

Mr,  Maurice  S*  Cohen  for  respondent. 

Earl*  J,,  delivered  the  opinion  of  tbe  court: 

Tbe  defendants,  describing  themselves  a» 
trustees,  on  the  8th  day  of  December,  1884,  en- 
tered into  a  written  contract  with  the  plaintiff 
to  sell  to  him  a  lot  of  land  known  as  number 
247  Fulton  Street  in  tbe  City  of  Brooklyn,  for 
the  sum  of  $25,000.  The  plaintiff,  at  the  time^ 
of  executing  the  contract,  paid  upon  tbe  pur- 
chase price  tbe  sum  of  $250  and  he  was  to  pay 
$2,250  more  upon  execution  and  delivery  to 
him  of  the  deed  on  tbe  15th  day  of  January, 
1885,  and  he  was  to  take  the  lot  subject  to  a 
mortgage  thereon  for  $22,500.  The  defend- 
ants agreed  to  give  him  a  proper  deed  of  bar- 
gain and  sale  for  the  conveyance,  and  assuring 
to  him  the  fee  simple  of  the  lot  subject  to  the- 
incumbrance  of  the  mortgage.  The  plaintiff 
subsequently  refused  to  complete  his  purchase^ 
on  the  ground  that  the  title  tendered  to  him  by 
the  defendants  was  not  clear  and  perfect,  such 
as  he  was  entitled  to  receive  under  the  con- 
tract, and  he  commenced  this  action  to  recover 
the  installment  of  $250  paid  by  him.  and  $406.- 
14,  the  amount  paid  by  him  to  counsel  for  ex- 
amining the  title^ 

Tbe  title  came  to  the  defendants  from  Will- 
iam H.  Guion  by  a  deed  dated  August  1, 1884, 
which  recites  that  tbe  firm  of  Williams  & 
Guion  in  liquidation  is  indebted  to  the  estate  of 
John  S.  Williams,  deceased,  in  the  sum  of 
$105,000  and  interest  from  August  2,  1882,  and 
that  Guion  and  the  firm  are  desirous  to  secure 
the  payment  thereof;  and  also  contains  the 
following  recital:  "Whereas  the  said  William 
H.  Guion  is  seised  of  the  lands  and  premisea- 
hereinafter  described  in  his  own  name,  but  in* 
tbe  right  of  and  for  tbe  use  and  benefit  of  the 
said  firm  of  Williams  &  Guion." 

Then  by  apt  and  proper  words  tbe  deed  con- 
veys the  premises  in  question  with  other  real 
estate  to  the  defendants  in  trust  to  sell  the  saine 
and  pay  the  recited  indebtedness  out  of  the 
proceedis.    Guion's  title  to  the  lot  came  from 


title  incumbered,  but  will  require  him  to  accept  an 
unincumbered  title,  if  the  complaJnaDt  tenders  8uoh 
title  at  the  time  of,  and  in  accordance  with,  the  de- 
cree of  the  court.  Oakey  v.  Cook,  6  Gent.  Bep.  45, 
41N.  J.Eq.dSO. 

A  mortga^  uncanceled  of  record  Is  a  ffood  ob- 
jection. YouDff  V.  Ck>llier,  81 N.  J.  Eq.  444;  Oakey 
y.  Cook,  tfupro. 

Equity  will  not  compel  a  purchaser  to  take  a 
doubtful  title:  but  if  the  complainant,  who  is  ven- 
dor, can,  by  his  own  act,  make  a  ffood  title  accord- 
in?  to  tbe  contract  at  the  time  of  the  decree,  it  is 
sufficient.  Hobson  v.  Buchanan,  96  N.  0. 444;  Oakey 
V.  Cook,  mipro;  Tiffin  v.  Shawhan,  1  West.  Rep.  66, 
43  Ohio  St.  178;  Mastin  v.  Grimes,  4  West.  Rep.  877, 
88  Mo.  478.     ' 

While  the  title  may  not  have  been  perfect  when 
the  suit  was  commenced,  still  specific  performance 
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may  be  decreed  if  the  title  be  perfected  before- 
Judgment  or  decree.  Luckett  y.  Williamson,  ST 
Mo.  889;  Isaacs  v.  Skrainka,  14  West.  Rep.  785, 96  Mo. 
617. 

If  tbe  complainant  can  make  title  according  to« 
the  requirements  of  the  contract  at  the  time  of  tbe- 
deoree,  the  court  will  aid  him.  Watts'v.  Waddle, 
81 U.  S.  6  Pet.  889,886, 899, 400(8  L.ed.  487);  Hepburn 
V.  Auld,  9  U.  S.  5  Cranch,  200  (8  L.  ed.  96);  Hepburn 
V.  Dunlop,  14  IT.  S.  1  Wheat.  179  (4  L.  ed.  65);  Lanflr- 
ford  V.  Pitt,  8  P.  Wms.  629;  Mortlook  v.  Buller,  10- 
Ves.  Jr.  £90,  815;  Coffin  v.  Cooper,  14  Yes.  Jr.  806: 
Seymour  v.  Delancy,  8  Cow.  446, 619;  Fierce  v.  Nich- 
ols. 1  Paige,  244;  Reformed  Prot.  Duich  Church  v. 
Mott,  7  Paige.  77;  Baldwin  v.  Salter,  8  Paige,  478; 
Jenkins  v.  Fahey,  73  N.  Y.  855;  Stevenson  v.  Mtix- 
well,  2  N.  Y.  408;  Oakey  v.  Cook,  6  Cent.  Rep.  49, 41 
N.  J.  Eq.  360. 
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Adbod  B.  Moore  and  George  E.  Apsley,  who 
•conveyed  the  same  to  him  by  a  deea  dated,  ac- 
kDOwledged  aud  recorded  in  February,  1888. 
While  the  title  was  thus  in  Guion,  on  the  2d 
•day  of  February,  1884,  Demas  Barnes  recoy- 
ered  and  docketed  a  judgment  against  him  for 
$4,035. t4  and  that  judgment  became  an  ap- 
parent lien  upon  the  lot. 

The  claim  of  the  plaintiff  is  that  on  account 
•of  the  existence  of  that  judgment  the  defend- 
ants were  unable  to  give  him  such  a  title  as  he 
had  the  right  to  demand,  and  that  therefore 
they  could  not  perform  their  contract,  and  that 
be  was  entitled  to  recover  the  amount  of  his 
payment  and  the  expense  of  examining  the 
title.  The  defendants  claim,  and  gave  evi- 
dence tending  to  establish,  that  Guion  took  title 
to  the  lot  for  the  firm  of  Williams  <&  Guion  and 
paid  for  the  same  with  firm  property,  and  that 
the  lot  at  the  time  of  the  recovery  of  the  judg- 
ment, although  the  title  thereof  stood  in  the 
name  of  Guion,  was  in  fact,  as  between  him  and 
the  firm,  the  property  of  the  firm;  and  they 
therefore  contend  that  the  judgment  never  be- 
•came  a  lien  on  the  lot,  and  that  the  title  ten- 
dered to  the  plaintiff  in  performance  of  their 
•contract  was  in  fact  perfect. 

The  defendants  attempted  to  get  Barnes  to 
release  the  lien  of  his  judgment  upon  the  lot, 
but  he  refused  to  do  so,  and  it  still  remains  an 
■apparent  lien  thereon.  There  is  no  record  or 
•document  which  precludes  Barnes  from  en- 
forcing his  judgment  a^inst  the  lot.  The  re- 
-citals  m  the  deed  of  Guion  to  these  defendants 
•do  not  bind  him,  and  are  not  evidence  against 
him,  a  prior  incumbrancer.  All  the  evidence 
to  defeat  his  lien  rests  in  parol  and  depends  up- 
on the  menlory  of  living  witnesses.  Whenever 
Barnes  attempts  to  enforce  his  lien  against  the 
lot,  he  can  be  defeated  only  by  a  resort  to  the 
evidence  of  such  witnesses,  who  ma^  then  be 
dead  or  inaccessible.  He  may  at  an^  time  with- 
in ten  years  issue  execution  upon  his  judgment 
and  sell  the  lot,  and  after  the  laose  of  many 
years  the  purchaser  at  the  execution  sale  may 
bring  an  action  of  ejectment  to  recover  the  lot, 
and  the  burden  would  be  upon  the  defendant 
in  that  suit  to  establish  by  parol  evidence  the 
invalidity  of  the  title  of  such  purchaser. 

We  will  assume  that  the  lot,  while  the  title 
«tood  in  the  name  of  Guion,  actually  belonged 
to  the  firm  of  Williams  &  Guion;  that  thuslhe 
•defendants  actually  had  a  good  title  to  the  lot; 
and  that  the  judgment  was  not  in  fact  a  lien 
thereon.  But  is  a  purchaser  bound  to  take  a 
title  which  he  can  defend  only  by  a  resort  to 
parol  evidence  which  time,  death  or  some  other 
casualty  may  place  beyond  his  reach?  By  the 
express  terms  of  the  contract  of  sale  the  plain- 
tiff was  entitled  to  a  deed  conveying  and  assur- 
ing to  him  the  lot  in  fee  simple;  and  by  a  fair 
construction  of  the  language  used  we  think  he 
was  entitled  to  the  lot  free  from  any  incum- 
brance except  the  mortage  specified.  The  ex- 
press stipulation  that  ne  was  to  take  the  lot 
subject  to  an  incumbrance  specified  shows  that 
in  the  minds  of  the  parties  there  was  to  be  no 
other  incumbrance  upon  the  lot  But  aside 
from  the  language  used  in  the  contract,  it  is 
familiar  law  that  an  agreement  to  make  a  good 
title  is  always  implieain  executory  contracts 
for  the  sale  of  land;  and  that  a  purchaser  is 
-never  bound  to  accept  a  defective  title  unless 
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he  expressly  stipulates  to  take  such  title  know- 
ing its  defects.  His  right  to  an  indisputable 
title  clear  of  defects  and  incumbrances  does 
not  depend  upon  the  agreement  of  the  parties, 
but  is  given  by  the  law.  bugd.  Vend.  18th  ed. 
14;  Rawle,  Gov.  480;  BurweHl  v.  Jackson,  9  N. 
Y.  685;  Delamn  v.  Duncan,  49  N.  Y.  485. 

Within  the  meaning  of  this  sale,  at  least  ac- 
cording to  the  decisions  in  this  State,  a  good 
title  means,  not  merely  a  title  valid  in  fact,  but 
a  marketable  tiile  which  can  again  be  sold  to  a 
reasonable  purchaser  or  mortgaged  to  a  person 
of  reasonable  prudence  as  a  security  for  the 
loan  of  money.  A  purchaser  will  not  gener- 
ally be  compelled  to  take  a  title  when  there  is 
a  defect  in  the  record  title  which  can  be  cured 
only  by  a  resort  to  parol  evidence,  or  when 
there  is  an  apparent  incumbrance  which  can 
be  removed  or  defeated  only  by  such  evidence; 
and  so  far  as  there  are  any  exceptions  to  this 
rule  they  are  extraordinary  cases  in  which  it  is 
very  clear  that  the  purchaser  can  suffer  no 
harm  from  the  defect  or  incumbrance. 

In  8wayne  v.  Lyon,  67  Pa.  486,  Sharswood, 
t/i,  said:  "It  has  been  well  and  wisely  settled 
that  Under  a  contract  for  the  sale  of  real  estate, 
the  vendee  has  the  right,  not  merely  to  have 
conveyed  to  him  a  good  title,  but  an  indubi- 
table one.  Only  such  a  title  is  deemed  market- 
able; for  otherwise  the  purchaser  may  be  buy- 
ing.a  lawsuit,  which  will  be  a  very  severe  loss 
to  him  both  of  time  and  money,  even  if  he 
ultimately  succeeds.  Hence  it  has  been  often 
held  that  a  title  is  not  marketable  when  it  ex- 
poses the  party  holding  it  to  liticration." 

In  D6bb8  v.  Norcron,  24  N.  J.  Eq.  827,  it 
was  held  that  "every  purchaser  of  land  has  a 
ri^t  to  demand  a  title  which  shall  put  him  in 
all  reasonable  security,  and  which  shaJl  pro- 
tect him  from  anxiety  lest  annoying,  if  not 
successful,  suits  be  brought  against  him,  and 
probably  take  from  him  the  land  upon  which 
money  was  invested.  He  should  have  a  title 
which  should  enable  him,  not  only  to  bold  tiis 
land,  but  to  hold  it  in  peace,  and  if  he  wishes 
to  sell  it,  to  be  reasonably  sure  that  no  flaw  or 
doubt  will  come  up  to  disturb  its  marketable 
value." 

If  the  plaintiff  had  been  a  purchaser  at  a  ju- 
dicial sale,  and  this  had  'b^u  a  proceeding 
against  him  to  compel  him  to  take  the  title,  or 
a  proceeding  by  him  to  be  relieved  from  bis 
purchase  and  to  have  his  deposit  refunded,  it 
cannot  be  doubted  that  the  title  would  have 
been  held  so  defective  or  doubtful  that  the 
court  would  have  granted  him  relief.  Jordan 
V.  Bdllon,  77  N.  Y.  618;  Fleming  v.  Burnham, 
100  N.  Y.  1,  1  Cent.  Rep.  267;  Toole  v.  Toole, 
113  N.  Y.  838;  Ferry  v.  Sampson,  112  N.  Y. 
415. 

If  the  vendors  here  had  brought  an  action 
against  the  vendee  to  compel  specific  perform- 
ance of  this  contract,  it  is  equally  clear  that 
they  would  have  failed  in  the  action.  The 
court  would  not  compel  the  vendee  to  take  the 
title  with  the  doud  of  this  incumbrance  resting 
thereon.  Mdrlow  v.  Smith,  2  P.  Wma.  201; 
Stop&r  y.  Fish,  2  Ves.  &  B.  149;  Shapland  v. 
Smith,  1  Bro.  Ch.  75;  Jeffries  v.  Jeffries,  117 
Masa  184:  Seymour  v.  DeLaneey,  Hopk.  Ch. 
436;  Hinckley  v.  Smith,  51  N.  y..21;  Fre^y 
v.  Bamliart,  51  Pa.  279;  8  Pom.  £q.  Jur. 
§1405. 
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But  this  is  an  action  at  law ;  and  it  has  some- 
times been  held  that  the  distinction  between 
good  and  marketable  titles  is  peculiar  to  courts 
of  equity,  that  it  is  unknown  in  courts  of  law, 
and  that  there  the  question  is  simply.  Is  the 
title  good  or  bad? 

The  earliest  case  which  has  come  to  our  at- 
tention holding  such  a  dootrine  is  RomWy  v. 
James,  6  Taunt.  274,  decided  in  1815.  That 
was  an  action  to  recover  back  the  deposit  paid 
-on  a  contract  for  the  purchase  of  lands  upon 
tbe  alleged  insufficiency  of  the  title  tendered, 
and  there  Gibbs,  CJi,  J.,  said:  "It  is  said  that 
the  plaintiff  will  have  made  out  his  claim  to 
recover  back  his  deposit  if  a  cloud  is  cast  on 
the  title.  That  is  not  so  in  a  court  of  law;  he 
must  stand  bjr  the  judgment  of  the  court  as 
they  find  the  title  to  be,  whether  good  or  bad; 
and  if  it  be  good  in  the  judgment  of  a  court  of 
law  he  cannot  recover  liack  his  deposit.  If  he 
bad  gone  into  a  court  of  equity  it  might  have 
been  otherwise.  I  know  a  court  of  equity 
often  says:  'This  is  a  title  which,  though  we 
think  it  available,  is  not  one  which  we  will 
compel  an  unwilling  purchaser  to  take;'  but 
the  distinction  is  not  Known  in  a  court  of  law." 

In  that  case,  however,  there  was  no  question 
of  fact  depending  upon  parol  evidence.  The 
sole  question  was  one  of  law,  whether  a  dev- 
isee took  a  defeasible  fee  simple,  with  an  ex- 
ecutonr  devise  over,  or  an  estate  tail,  and  tbe 
•court  held  that  he  took  an  estate  tail,  and  that 
therefore  the  vendor  could,  as  matter  of  law, 
make  a  good  title.  The  vendor  clearlv  had 
such  a  title  as  a  court  of  equity  woula  now 
compel  a  purchaser  to  take. 

In  Sugden  on  Vendors,  18th  ed.  882,  it  is 
said:  ''A  court  of  law  can  of  course  decide 
upon  the  validity  of  a  title  however  ambiguous 
or  doubtful  the  construction  may  appear  to  be. 
Whether  courts  of  law  were  at  liberty  to  follow 
in  the  footsteps  of  equity  and  to  hold  that  a 
title  may  be  too  doubtful  to  be  forced  on  a  pur- 
chaser is  a  question  upon  which  eminent  judges 
have  differed  with  each  other  and  even  with 
themselves.  But  it  appears  to  be  ultimately 
settled  that  courts  of  law  cannot  adopt  tbe 
equitable  rule,  and  are  bound  to  decide  the 
-legal  question  upon  which  the  right  to  recover 
•must  depend." 

The  learned  author  here  evidently  had  !n 
mind  titles  depending  upon  disputed  questions 
of  law,  which  a  court  of  law  could  certainly 
and  finally  solve,  but  not  titles  depending  upon 
questions  of  fact  to  be  solved  by  parol  evidence 
•of  witnesses,  and  which  in  the  absence  of  the 
parties  to  be  bound  could  never  t>e  oaid  to  be 
finally  settled;  and  he  cites  as  authority  that  a 
purchaser  will  be  entitled  to  a  marketable  title 
at  law  Hartley  v.  Pehall,  Peake,  N.  P.  131; 
WUde  v.  Fort,  4  Taunt.  834;  Curling  v.  Shuttle- 
tcorth,  6  Bing.  121;  and  as  authority  that  be  is 
entitled  at  law  to  only  a  good  title,  although 
not  marketable,  Boyman  v.  Ontch,  7  Bing. 
379;  Oxenden  v.  Skinner,  4  Gwil.  1518;  Ma- 
berley  v.  Itobina,  5  Taunt.  625;  BomiUy  v. 
James,  6  Taunt.  274. 

In  Jeakes  v.  White,  6  Exch.  878,  decided  in 
1851,  the  action  was  brought  to  recover  the  ex- 
penses incurred  by  the  plaintiffs  in  investigat- 
ing the  defendant's  title  to  mortgage  certain 
lands,  and  tbe  plaintiffs  recovered.  Pollock, 
G.  B.^  writing  the  opinion  of  the  court,  said: 
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"The  question  really  is  whether  this  was  such 
a  title  as  a  vendee  has  a  ri^ ht  to  expect  and 
which  would  justify  him  in  concluding  the 
purchase.  We  think  that  when  a  question 
arises  between  parties  who  are  about  to  enter 
into  the  relationship  of  vendor  and  vendee  as 
totiie  meaning  of  a  good  or  sufficient  title  there 
must  be  such  a  title  as  the  court  of  chancery 
would  adopt  as  a  sufficient  ground  for  compel- 
line  specific  performance." 

fn  Emmons  v.  Hes  Itine,  5  C.  B.  N.  8.  655, 
decided  in  1858,  after  the  18th  edition  of  Sug- 
den  on  Vendors  was  published,  it  was  held  that 
when  the  ability  of  tbe  vendor  to  make  a  good 
title  to  a  purchaser  of.  the  premises  sold  depends 
upon  a  doubtful  question  of  fact  or  of  law  the 
title  will  not  be  deemed  a  good  or  sufficient 
title  as  between  vendor  and  vendee.  .There  A 
boueht  certain  premises  the  description  of 
which  in  the  particulars  included  a  stall  which 
was  claimed  by  the  purchaser  of  the  adjoining 
house  under  the  same  vendor,  and  it  was  doubt- 
ful, as  a  matter  of  fact,  whether  the  description 
had  been  corrected  at  the  time  of  the  sale  to  A, 
so  as  to  exclude  the  stall,  and  as  a  matter  of 
law,  whether  the  stall  was  included  in  the  con- 
veyance to  the  purchaser  of  the  adjoining 
S remises,  and  a  court  of  equity  had  refused  to 
ecree  specific  performance  against  A;  and  it 
was  held  that  A  was  entitled  to  receive  back 
his  deposit  and  interest,  and  the  expenses  of 
investigating  the  title,  in  an  action  at  law 
against  the  vendor.  So  we  do  not  perceive 
how  it  can  be  said  that  the  law  has  been  finally 
settled  in  England  according  to  the  text  of 
Sugden. 

In  this  State  in  aBeilly  v.  King,  2  Robt,  587; 
Methodist  Episcopal  Church  Homey.  Thompson, 
20  Jones  &  S.  821;  Bayliss  v.  Stimsan,  21  Jones 
&  S.  225,  the  New  York  Superior  Court  held 
that  in  an  Action  by  a  vendee  of  real  estate 
against  the  vendor  to  recover  back  a  deposit 
made  on  account  of  the  purchase  price,  it  was 
not  sufficient  for  him  to  show  that  the  title  ten- 
dered was  doubtful,  but  that  he  was  bound  to 
show  that  it  was  in  fact  bad  and  that  the  doc- 
trine of  equity  courts  as  to  marketable  titles 
had  no  application.  The  latter  case  was  af- 
firmed in  this  court,  not  upon  the  law,  how- 
ever, as  announced  in  the  court  below,  but 
upon  the  ground  that  the  objections  to  the  title 
were  baseless. 

There  is  also  some  countenance  for  the  doc- 
trine of  the  superior  court  cases  cited  in  the 
opinion  of  Folger,  J,,  in  Murray  v.  Harway, 
56  N.  Y.  887.  There,  however,  the  learned 
judge  was  of  opinion  that  upon  the  facts  a 
court  of  equity  would  have  adjudged  specific 
performance  against  the  vendee;  and  it  is  clear 
that  whenever  such  is  the  case  the  vendee  can- 
not, in  a  court  of  law,  rescind  the  contract  and 
recover  back  a  payment  of  purchase  money. 

It  has  been  settled  in  Pennsylvania  that  a 
vendee  can  defeat  an  action  at  law  brought  by 
the  vendor  for  an  installment  of  purchase 
money  under  an  executory  contract  for  tbe  sale 
of  lands  by  showing,  not  that  the  title  tendered 
is  actually  bad,  but  that  it  is  doubtful  and  un- 
marketable. ChlweU  V.  Hamilton,  10  Watts, 
413;  Ludwick  v.  HunUinger,  5  WatU  &  S.  61; 
Swayne  v.  Lyon,  67  Pa.  436.     " 

In  Allen  v.  Atkinson,  21  Mich.  851,  an  action 
at  law,  Cooley,  J,,  said:  "The  vendee  had  an 
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undoubted  right  to  a  good  title,  and  to  a  deed 
'with  proper  covenants;  and  he  had  a  right  also 
to  insist  that  the  title  should  be  a  marketable 
one,  not  open  to  reasonable  objection." 

The  case  of  MethodUt  Effdfscopal  ChurcJi 
Home  V.  Thompson,  supra^  came  to  this  court 
and  the  judgment  was  here  affirmed  upon  the 
facts  (108  N.  Y.  618, 10  Cent.  Rep.  506);  but  the 
doctrine  of  the  superior  court  cases  above  cited, 
as  well  as  that  of  Bomilly  v.  James,  eupia,  was 
distinctly  repudiated.  Peckham,  J.,  writing 
the  opinion  here,  said:  "We  disagree  with  the 
court  at  general  term  upon  the  necessity  in 
such  a  case  as  this  of  showing  that  the  title  is 
absolutely  bad.  We  think  that  if  there  was  a 
reasonable  doubt  as  to  the  vendor's  title,  such 
as  to  aHect  the  value  of  the  property  and  to 
interfere  with  the  sale  of  the  land  to  a  reason- 
able purchaser,  the  plaintiffs  cause  of  action 
would  be  sustained. 

While  what  was  thus  said  was  not  necessary 
to  the  decision  of  that  case,  it  is  more  than  a 
mere  dictum.  The  opinion  concurred  in  by 
the  entire  court  was  written  to  set  right  what 
was  deemed  an  en'oneous  view  of  the  law 
t^en  in  the  court  below,  and  which  might 
otherwise  have  been  supposed  from  the  opin- 
ion or  the  judgment  to  have  received  the  ap- 
proval of  this  court. 

It  has  sometimes  been  said  that  the  reason 
why  a  court  of  equity  will  not  compel  an  un- 
willing vendee  of  real  estate  to  take  a  title 
which,  although  ^ood,  is  not  marketable,  is 
that  such  a  court  is  not  competent  to  decide, 
or  is  at  least  unwilling  to  decide,  doubtful 
questions  of  law  and  fact  in  such  cases,  at  the 
hazard  of  what  might  afterwards  be  deter- 
mined in  the  court  of  law.  Rawle,  Cov.  483, 
note. 

Courts  of  law  with  jurors  as  triers  of  the 
issues  of  fact  were  deemed  more  competent 
than  courts  of  equity  to  solve  the  doubts. 
But  whatever  foundation  the  reason  may  once 
have  had  it  has  none  now  in  this  State  since  the 
union  of  law  and  equity  in  the  same  courts, 
and  since  equitable  defenses  can  be  set  up  in 
legal  actions.  Courts  in  equitable  actions  are 
lust  as  competent  here  to  dfeal  with  both  the 
Jaw  and  the  facts  of  a  case  as  they  are  in  legal 
actions.  If  the  conscience  of  a  judge  in  an 
equitable  action  needs  information,  he  can  ob- 
tain the  findings  of  a  jury  by  submitting  the 
issues  of  fact  to  them. 

•So  now  there  is  no  longer  any  reason  what- 
ever for  the  distinction  which  some  judges 
have  made  as  to  marketable  titles  in  courts  of 
law  and  equity.  If  a  vendor  cannot,  by  an 
action  for  specific  perfoimance,  compel  a 
vendee  to  take  a  conveyance  of  land  because 
the  title  is  doubtful  and  unmarketable,  why 
should  he  be  permitted  to  compel  him,  in  an 
action  at  law,  to  pay  for  the  land,  both  actions 
being  triable  in  the  same  tribunal?  Why 
should  a  purchaser  be  compelled  to  pay  for  a 
title  which  he  is  not  bound  to  take?  If  a 
vendee  who  has  paid  part  of  the  purchase 
money  sues  to  recover  it  back  because  the  tiile 
tendered  to  him  is  unmarketable,  the  vendor 
in  the  same  action  can  set  up  as  an  equitable 
defense  or  counterclaim  a  cause  of  action  for 
the  specific  periFormance  of  the  contract  {Afofier 
V.  Cochrane,  107  N.  Y.  85,  9  Cent.  Rep.  427); 
and  it  would  be  quite  an  absurd  administra- 
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tion  of  the  law  if  the  same  court,  at  the  same 
time  and  upon  the  same  evidence,  should  deny 
the  defendant  specific  performance  on  the^ 
ground  that  his  title  was  doubtful  and  un- 
marketable, and  yet  permit  him  to  retain  the 
purchase  money  because  his  title  was  in  fact 
good  although  doubtful  and  unmarketable. 

Dealings  in  real  estate  generally  involve 
large  pecuniary  values  and  large  amounts  are 
frequently  invested  in  buildings  and  other 
improvements.  The  law  is  such  that  an  ad- 
verse claim  need  not  be  asserted  for  many 
years,  until  after  time  has  closed  the  mouths  of 
living  witnesses  and  destroyed  ancient  muni- 
ments of  title.  For  many  purposes  a  doubtful 
title  is  a  worthless  title.  Hence  it  is  generally 
the  expectation  of  vendees  entering  into  execu- 
tory contracts  for  the  purchase  of  land  that 
they  will  receive  a  good  title,  not  only,  but  one 
free  from  reasonable  doubt  and  damaging  in- 
firmity; and  such  a  title  it  must  be  assumed 
that  every  fair,  honest  vendor  expects  to  give 
unless  he  is  freed  from  the  obligation  by  some 
express  stipulation  in  the  contract;  and  this 
understanding  should  he  respected  and  enforced 
by  both  courts  of  law  and  of  equity. 

As  said  by  Selden,  J,,  in  Burweu  ^.Jackson, 
9  N.  Y.  536,  "executory  agreements  for  the 
purchase  of  lands  are  frequently  made  under 
circumstances  which  offer  neither  time  nor  op- 
portunity for  a  thorough  examination,  and  the 
purchaser  cannot  be  assumed,  prior  to  entering 
into  such  agreement,  to  have  investigated  the 
title." 

He  pays  his  money  in  reliance  upon  the  un- 
deratanding  that  he  is  to  have  a  title  both  good 
and  marketable;  and  if  the  vendor  does  not 
tender  him  such  a  title  there  is  absolutely  no 
reason  why  he  should  not  receive  back  the 
money  paid,  and  he  should  not  be  compelled 
to  tase  an  unmarketable  title  at  the  peril  of 
losing  what  he  has  paid.  Take  the  case  where 
a  vendee  has  made  an  executory  contract 
of  sale,  paid  the  entire  purchase  price,  and  the 
vendor  at  the  time  of  performance  by  him  ten- 
ders a  title  which  by  the  record  appears  to  be 
in  another,  and  yet  where  he  can  show  by 
parol  evidence  a  lost  deed  or  will  vesting  him 
with  the  title,  shall  the  vendee  be  compelled  to 
lose  the  money  paid  or  take  an  infirm  and  for 
many  purposes  a  worthless  title  ?  It  is  true 
that  even  courts  of  equity  have  in  some  cases 
compelled  purchasers  to  take  title  restincr  upon 
adverse  possession.  But  in  such  cases  the  ad- 
verse possession  was  established  beyond  acy 
reasonable  doubt.  It  is  a  fact  usually  opeii 
and  notorious  and  generally  known  to  many 
witnesses.  Such  a  title  is  strengthened  by 
every  passing  hour.  Such  cases  bear  little 
analogy  to  one  like  this  where  the  lapse  of  time 
operates  in  a  different  way  and  may  speedily 
wipe  out  the  only  evidence  competent  to  cure 
or  remove  the  defect  in  the  title  tendered. 

Here  Barnes  insists  upon  his  lien  and  refuses 
to  cancel  it.  The  vendors  should  be  at  the  ex- 
pense of  clearing  the  title  of  this  cloud,  and  it 
is  not  just  that  they  should  cast  that  burden 
upon  the  vendee  and  require  him  to  take  an 
unmarketable  title. 

We  therefore  conclude  that  the  judgment  behu 
u  right,  and  should  be  affirmed,  tDitn  costs. 

All  concur,  except  Gray*  J»,  not  voting. . 
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James  R.  DIXON,  Plff,  in  Err., 

WHITE  SEWING  MACHINE  CO. 
(....Pa.....) 

1.  Althovfi^h  a  levy  <m  the  ^oods  of  a 
straaser  to  the  execution  will  constitute  a 
trespaas,  even  If  the  sheriff  never  actually  takes 
possession  of  them,  yet  to  maintain  an  action 
therefor  It  to  absolutely  necessary  that  plaintiff 
must  be  in  actual  possession,  or  have  the  rlsrht  of 
taking  possession  at  the  time  of  the  trespass. 

8.  An  execution  sale  of  an  wagent's  in- 
terest in  goods,  where  only  such  interest  la 
seized,  and  the  goods  are  never  taken  mto  posses- 
sion of  the  sheriff,  is  not  such  an  interference 
with  the  principalis  rights  aa  to  entitle  him  to 
mftinfftin  trespass. 

8.  A  sheriff  who  has  levied  upon  goods 
as  the  property  of  the  defendant  In  the  execution 
may,  upon  notice  of  a  claim  by  a  third  party 
thereto,  restrict  the  lev^.to  defendant's  Interest 
therein,  and  he  may  make  a  corresponding  altera- 
tion in  bis  **retum*  *  at  any  time  before  be  has  act- 
ually returned  the  writ  into  the  court  office ;  and 
the  fact  thht  th*  alteration  to  not  actually  made 
In  the  ''return"  until  long  after  tbe  return  day, 
and  until  after  the  commencement  of  an  action 
by  such  third  party  against  the  sheriff.f  or  tres- 
pass, to  immaterial. 

(October  7, 1880.) 

ERROR  to  the  Court  of  Common  Pleas  of 
Cumberland  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  of  trespass 
against  a  sheriff  for  wrongfully  levying  an  ex- 
ecution upon  plaintiff's  property.    Beversed, 

William  H.  Dinkle  was  a  dealer  in  pianos, 
organs  and  sewing  machines  in  Carlisle.  He 
was  in  the  habit  of  selling  on  tbe  installment 
plan  by  "rental  contracts"  or  "conditional 
sale/'  which  provided  that  he  might  resume 
possession  in  default  of  payment. 

On  July  29, 1885,  being  indebted  to  the  White 
Sewing  Machine  Company,  he  transferred  to 
them  certain  contracts  for  the  sale  of  organs, 
and  the  amounts  due  thereon,  as  collateral  se- 
curity for  the  indebtedness,  and  agreed  to  col- 
lect the  installments  thereon  as  they  became 
due.  Subsequently  all  the  organs  were  return- 
ed to  him  and  afterwards  he  agreed  with  the 
Company's  agent  to  keep  charge  of  the  organs 
and  act  as  agent  for  the  Company  in  the  care 
and  disposition  of  them,  and  in  due  course  they 
went  out  to  third  parties  on  rental  contracts. 

The  organs  were  in  possession  of  these  par- 
ties when  the  sheriff  informed  the  parties  hold- 
ing them  that  he  levied  on  them  as  the  property 
of  Dinkle  under  an  execution  upon  a  judg- 
ment recovered  by  the  New  England  Organ 
Company  against  him.  No  actual  seizure  of 
the  organs  was  ever  made.  Afterwards  a  no- 
tice was  served  on  the  sheriff  tbat  the  White 
Sewing  Machine  Company  claimed  the  organs 
and  he  thereupon  added  to  the  memorandum 
which  he  had  made  on  the  back  of  the  writs 
"The  interest  of  William  H.  Dinkle  in."  Din- 
kle's  interest  was  subsequently  sold,  but  posses- 
sion of  the  organs  was  never  delivered  to  the 
purchasers. 
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The  Machine  Company  brought  this  action 
against  the  sheriff  to  recover  damnges  for  hi)« 
aUeffed  trespass  in  levying  upon  the  orgaiij. 
At  Uie  trial  defendant  asked  the  court  to  charge, 
inter  alia,  as  follows; 

6.  The  evidence  shows  that  only  the  interest 
of  Dinkle  in  the  three  organs  in  dispute  was 
sold,  and  that  at  the  time  of  such  sale  the  chat- 
tels were  in  the  possession  of  parties  who  had 
a  right  to  the  possession,  and  not  in  that  of  the 
plaintiff;  nor  does  it  appear  that  the  right  of 
possession  was  in  plaintiff;  and  as  the  sheriff 
did  not  touch  the  chattels,  nor  authorize  nor 
direct  others  to  do  so,  there  was  no  injury  to 
plaintiff  for  which  he  can  recover. 

But  the  court  returned  the  following  answer: 
Under  the  testimony  in  this  case  we  cannot  af- 
firm tljis  point  as  presented.  It  is  therefore  re- 
fused. 

A  verdict  having  been  returned  for  plaintiff, 
defendant  took  this  writ  assigning  for  error, 
among  other  things,  the  answer  to  the  above 
point. 

Messrs,  Sa-mnel  Hepburn,  Jr.»  Samuel 
Hepburn  and  J.  W.  Wetzel*  for  plaintiff  in 
errot: 

The  sherifTs  action  in  this  case  was  proper, 
and  he  was  not  liable  in  tJiis  action. 

Pastier  son  v.  Anderson,  40  Pa.  859;  Schuylkill 
County's  App.  30  Pa.  359,  360. 

In  all  actions  against  the  sheriff  the  good 
faith  of  that  officer  is  a  matter  to  be  fully  con- 
sidered. 

Murf  ree,  §  960. 

The  title  and  rights  of  the  parties  are  affected 
only  by  the  return  made,  which,  even  if  made 
out,  may  be  amended  at  any  time  before  it  i^ 
deposited  in  court. 

Welsh  V.  Joy,  13  Pick.  477. 

Messrs,  Henderson  A  Haya*  for  defendant 
in  error: 

The  sheriff  levied  upon  the  organs. 

To  constitute  a  good  levy  on  personal  prop- 
erty it  is  not  necessary  that  an  inventory  should 
in  the  first  instance  be  made  of  it  or  that  the 
sheriff  should  immediately  remove  the  goods 
or  put  a  person  in  possession  of  them. 

Wood  V.  Vanarsdale,  8  Rawle,  401. 

A  levy  upon  the  goods  of  a  stranger  to  an 
execution  is  an  exercise  of  dominion  over  them 
sufficient  to  constitute  a  trespass,  though  there 
be  no  actual  taking  of  the  goods. 

T^elsh  V.  BeU,  82  Pa.  12. 

The  return  of  the  sheriff  was  not  conclusive. 

Weidman  v.  Weitzel,  18  Serg.  &  R.  96. 

Mitchell*  J»,  delivered  the  opinion  of  the 
court: 

The  commOn-law  requirement  of  a  valid  levy 
that  the  sheriff  shall  take  actual  possession  of 
the  goods  has  been  relaxed  in  Pennsylvania  to 
a  degree  that  has  been  regretted  by  the  judges 
of  this  court.  Cottden  v.  Brady,  8  Serg.  &  R, 
610;  SchuylkiU  County's  App.  80  Pa.  859. 

But  none  of  the  cases  have  gone  further  than 
to  hold  that  a  levy  in  sight  or  within  potential 
control  of  the  goods  will  be  valid  only  when  fol- 
lowed up  by  actual  possession  within  a  reason- 
able time.  Cowden  v.  Brady,  supra;  Com,  v. 
I  Streniback,  8  Rawle,  345;  Com.  v.  Cimtner,  18 
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Pa.  445;  Sdiuylkill  CountjfB  App.  80  Pa.  358; 
'^eWi  V.  Bea,  32  Pa.  12. 

The  levy  in  the  present  case,  therefore,  could 
scarcely  be  considered  a  perfected  levy,  if  it  had 
maintained  its  initial  character  as  a  levy  on  the 
organs  themselves  in  the  possession  of  the  con- 
tract vendees.  But  there  are  cases  which  hold 
that  it  was  a  sufficient  interference  with  the 
possession  of  the  owner  to  support  an  action  of 
trespass.  Paxton  v.  SUckel,  2  Pa.  98;  Welsh  v, 
BeU,  supra, 

'*A  levy  on  the  goods  of  a  stranger  to  the 
execution  is  an  exercise  of  dominion  over  them 
sufficient  to  constitute  a  trespa&<),  though  there 
be  no  actual  taking  of  the  goods — though  they 
be  not  touched.  .  .  .  If  the  debtor  have  bailed 
or  demised  the  ^oods,  his  interest  may  be  seized 
and  sold,  .  .  .  but  the  possession  of  the  bailee 
may  not  be  disturbed.  A  levy  on  the  thing  it- 
self disturbs  the  possession,  and  is  a  trespass." 
Id.  16. 

But  it  is  the  person  whose  possession  is  dis- 
turbed to  whom  the  ri^ht  of  action  accrues. 
•*To  maintain  trespass  it  is  absolutely  necessary 
that  plaintiff  must  be  in  actual  possession ^  or 
have  the  right  of  taking  possession,  at  the  time 
of  the  trespass.".  Ward  v.  Taylor ,  1  Pa. 
288 

Thus  hi  Erodes  v.  CaTen,  8  Watts,  258,  the 
action  was  by  the  bailee  for  taking  from  him 
property  which  he  had  hired,  and  Welsh  v.  Bell, 
already  cited,  was  supported  expressly  on,  the 
ground  that  the  jury  found  the  plaintiff  had 
not  parted  with  the  possession. 

Tested  by  these  principles,  the  original  levy, 
though  upon  the  organs  themselves,  gave  plain- 
tiff no  cause  of  action.  Whatever  the  plaintiff 
Company's  title  might  have  been  it  is  clear  that 
it  had  no  right  of  possession  at  the  time  of  the 
levy,  or  at  any  time  before  the  sheriff's  sale. 
The  organs  had  been  sold  by  Dinkle,  and  de- 
livered to  the  purchasers  upon  contracts  for 
payment  in  installments.  There  is  no  evidence, 
nor  is  it  claimed  that  any  installments  were  due 
and  unpaid,  or  that  either  Dinkle  or  the  plain- 
tiff bad  any  right  of  resuming  possession  in  the 
absence  of  default  in  the  payments.  So  far  as 
the  evidence  shows  even  the  purchasers  could 
not  have  claimed  anything  more  than  nominal 
damages  ( Watmaugh  v.  Frauds,  7  Pa.  216), 
and  ^aintiff  had  no  ground  of  complaint 
at  all. 

But  Dinkle,  either  for  himself  or  as  agent  of 
plaintiff,  had  still  a  title  in  the  organs,  to  which 
a  reversionary  and  conditional  right  of  posses- 
sion attached,  and  a  sale  of  the  goods  themselves 
by  the  sheriff  would  be  such  an  interference 
with  this  title  and  consequent  right  of  posses- 
sion as  would  support  an  action.  Assuming, 
therefore,  for  the  present,  that  plaintiff's  title 
through  Dinkle  was  valid,  we  have  to  consider 
the  right  of  the  sheriff  to  change  his  levy,  and 
the  steps  he  took  in  doing  so. 

The  general  right  of  the  sheriff  to  change  the 
levy,  to  enlarge,  or  restrict,  or  abandon  it,  is 
unquestionable.  Having  made  a  mistake  he  is 
not  bound  to  persevere  in  it.  If  he  withdraws 
or  abandons  the  levy,  it  is  absolutely  discharged 
even  though  his  action  was  impropt^r  and  he 
thereby  b^me  liable  to  the  plaintiff  in  the  ex- 
ecution.    Cam  V.  Contner,  18  Pa.  446. 

And  having  levied  on  goods  themselves,  he 
may  upon  claim  by  another  either  abandon  it, 
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or  restrict  it  to  the  defendant's  interest.  Pat- 
terson V.  Anderson,  40  Pa  863. 

This  is  what  the  sheriff  did  in  the  present 
case.  When  he  made  the  levy  he  docs  not 
seem  to  have  been  aware  of  plaintiff's  interest 
in  the  organs,  and  he  accordingly  levied  on 
them  as  tho  property  of  Dinkle.  On  being  in- 
formed of  the  plaintiff's  claim,  he  changed  his 
levy  by  reducing  it  to  Dinkle's  interest  in  the 
organs.  It  is  true  he  did  not  notify  Uie  pur- 
chasers in  possession  of  this  change,  but  they 
are  not  here  complaining  of  omission,  and  as 
already  seen  they  are  the  only  ones  whose  rights 
were  interfered  with  by  the  levy  itself  in  either 
form. 

In  accordance  with  his  action  in  changing 
the  character  of  the  levy,  the  sheriff  ^so 
changed  his  return.  His  right  to  do  so  is 
equally  beyond  question.  The  effect  of  so  do- 
ing is  another  matter.  The  sheriff,  as  the  ex- 
ecutive officer  of  the  court,  is  charged  with  tho 
duty  of  making  return  to  the  mandates  of  its 
writs,  but  what  return  he  shall  make  is  within 
his  own  control.  The  court  cannot  dictate 
what  it  shall  be.  Vasttne  v.  Fury,  2  Serg.  & 
R.  426;  Maris  v.  Seliermerhom,  8  Whart.  18. 

It  can  only  require  that  it  shall  be  in  form 
appropriate  to  the  writ,  and  as  matter  of  law 
sufficient.  And  this  control  of  the  sheriff  lasts 
as  long  as  the  writ  is  in  his  hands.  The  right 
to  alter  his  levy  as  affirmed  in  Patterson  v.  An- 
derson, supra,  necessarily  carries  with  it  the 
right  to  make  a  corresponding  alteration  in  his 
return,  if  it  should  happen  to  be  previously 
written. 

In  SehuyUdU  Countifs  App.  80  Pa.  858,  it  is 
reported  that  the  sheriff  '*made  return,"  and 
afterwards,  but  before  return  day,  made  a  new 
levy,  sale  and  new  return.  Whether  the  ex- 
pression "made  return,"  means  that  the  writ 
was  actually*  returned  into  the  court  offide  is 
doubtful;  but  until  such  actual  return  the  right 
of  the  sheriff  to  alter  his  indorsement  on  the 
writ  is  beyond  question.  It  is  the  6nal  act  of 
filing  it  in  court  that  fixes  his  official  return. 

In  the  present  case  the  return  was  not  changed 
on  the  back  of  the  writ  until  long  after  the  re- 
turn day,  and  after  the  commencement  of  this 
action,  and  was  not  actually  filed  in  court  until 
the  day  of  trial.  This,  however,  was  but  an 
Irregularity. 

In  Meniz  v.  Ramman,  5  Whart.  164,  it  is  said 
that  "the  sheriff  is  not  obliged,  unless  ruled  so 
to  do,  to  make  a  return  to  a  writ  of  fi.  fa./'  and 
while  this  is  meant  probably  as  a  statement  of 
the  practice  rather  than  of  the  law,  it  is  suffi- 
cient to  show  that  the  delay  does  not  lessen  the 
sheriff's  control  over  his  return,  so  long  as  the 
writ  actually  remains  in  his  hands.  The  effect 
of  delaying  the  return  until  after  lis  mota  is  to 
take  away  the  presumption  to  which  it  is  ordi- 
narily entitled  in  the  sheriff's  favor. 

The  change,  therefore,  in  the  levy  and  the  re- 
turn, being  within  the  sheriff's  privilege,  and 
being  made  under  circumstances  whidi  gave 
the  plaintiff  no  right  to  complain,  we  have  left 
only  the  sale,  and  this,  it  is  quite  clear,  was  of 
Dinkle's  interest  only.  The  testimony  of  Dinkle 
on,this  point  is  somewhat  confused,  but  tends 
rather  towards  a  sale  of  his  interest  only,  and 
the  same  may  be  said  of  the  testimony  of  the 
sheriff  himself,  for,  although  he  says  in  a  gen- 
eral way  that  the  organs  were  sold,  he  also  says 
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that  his  return  will  show  precisely  what  was 
done,  and  that  the  sale  was  held  by  the  under 
sheriff,  it  not  appearinjs:  that  the  sheriff  himself 
was  even  present  at  all.  But  the  testimony  of 
Spencer,  the  deputy  sheriff  who  made  the  sale, 
is  conclusive  that  only  the  interest  of  Dinkle 
was  sold. 

It  beinff  thus  clear  that  plaintiff  below  had 
no  present  right  of  possession  which  could  be 
disturbed  by  the  levy,  and  the  sale,  being  only 
of  Dinkle's  interest,  did  not  interfere  witn 
plaintiff's  title,  whatever  it  was,  it  follows  that 
under  the  evidence  plaintiff  had  no  cause  of  ac- 
tion, and  defendant's  sixth  point  should  have 
been  affirmed. 

As  this  is  decisive  of  the  whole  controversy 
it  is  not  necessary  to  consider  the  other  ques- 
tions raised. 

Judgment  reversed. 


W.  W.  GEOFF  et  al.,  Appts., 

V. 

BIRD  m  HAND  TURNPIKE  CO. 
(....Pa ) 

1.  A  tompilEe  company  has  no  power  to 

take  a  public  road  under  a  charter  whlob  does 
not  expressly  give  such  power  bat  merely  fixes 
its  termini  at  points  on  such  road,  which  runs  In 
a  nearly,  but  not  quite,  direct  line  between  such 
termini,  where  there  is  nothing  except  the  mat- 
ter of  expense  to  prevent  constructing  the  turn- 
pike without  taking  such  public  road. 

8.  However  bad  the  condition  of  a  pub- 
lic roadt  its  condition  is  no  Justification  to  a 
turnpike  company  for  taking  it  as  the  line  of  a 
turnpike. 

8*   The  role  as  to  enjoining  Irreparable 


ii^uries  only  has  no  application  to  acts,  es- 
pecially corporate  acts,  entirely  without  author- 
ity, for  which  there  is  no  adequate  remedy  at 
law.   Such  acts  equity  always  enjoins. 

(October  7, 1889.) 

APPEAL  from  a  decree  of  the  Court  of  Com- 
mon Pleas  of  Lancaster  County  dismissing 
bill  for  injunction.     Reversed, 

The  case  is  stated  in  the  opinion. 

Messrs.  Brown  A  Hensel,  B.  F.  Davis* 
and  H.  M.  Houser*  for  appellants: 

A  corporation  can  take  nothing  by  construc- 
tion. 

Com.  V.  Erie  d  K  E,  R,  Co,  27  Pa,  889; 
Miami  Coal  Co.  v  Wigion,  19  Ohio  St,  566; 
Currier  v.  Marietta  d  C.  R.  Co.  11  Ohio  St.  281. 

All  public  grants  to  public  bodies  must  be 
construed  strictly,  and  this  is  more  especially 
true  of  a  public  grant  which  interferes  inju- 
riously with  another  grant  previously  made. 

Packer  v.  Sunhury  <fe  E.  R.  Co.  19  Pa.  211; 
Com  V.  Erie  dN.E.R.  Co.  27  Pa.  851;  Harvey 
V.  Lackawanna  A  B.  R.  Co.  47  Pa.  486. 

In  Pennsyloania  R.  Go's  App.  4  Cent.  Rep. 
276,  115  Pa.  514,  the  court  held  "that  when 
not  authorized  by  legislative  grant  a  railroad 
company  has  no  right  to  appropriate  and  use 
a  street  or  public  highway  for  the  laying  of  the 
tracks  of  its  trunk  lines,  switches,  sidings,  or 
branches;  and  the  power  must  be  given  in 
plain  words  or  by  necessary  implication."- 

A  public  street  or  highway  is  a  public  fran- 
chise and  cannot  be  violated  except  by  direct 
legislative  grant. 

Com.  V.  Erie  d  H.  E.  R.  Co.  27  Pa.  839;  Cake 
V.  Phila.  dE.  R  Co.  87  Pa.  807;  Pennsylvania 
R.  Co's  App.  98  Pa.  160. 

A  general  authority  to  lay  out  a  railroad  does 
not  authorize  a  location  over  laud  already  de- 


NoTB.— Prf/tec.<(m  of  private  rights  by  constitu- 
tional 2ato. 

An  entry  upon  private  property  under  oolor  of 
the  eminent  domain  power  will  be  enjoined  until 
the  rlgbt  to  make  such  entry  has  been  perfected  by 
a  full  oompliance  with  the  Constitution  and  the 
laws.  Tait  V.  Hall,  71  Cal.  U9;  Decatur  v.  Hum- 
phrey, 47  6a.  665;  Morgan  v.  Miller.  59  Iowa,  481; 
Bolton  V.  McShane,  67  Towa,  £)7;  Chloag-o  &  A. 
Bridge  Co.  v.  Vvc.  Mut.  Teleg.  Co.  86  Kan.  113;  Fred- 
erick V.  Groehoii. :«)  Md.  436;  Piedmont  &  C.  B.  Co. 
V.  Speelraan,  9  (.out.  Rep.  71, 67  Md.  260;  Devauz  v. 
Detroit,  Harr.  Ch.  (Mich.)  98;  Woodruff  v.  Glendale, 
23  Minn.  637;  Cbadbourne  v.  Zllsdorf,  84  Minn.  48; 
Prescott  V.  Beyer,  Id.  493;  MoPike  v.  West,  71  Mo. 
199;  MettJer  v.  Easton  &  A.  R.  Co.  25  N.  J.  £q.  214: 
Wagner  v.  R.  Co.  88  Ohio  St.  82;  Warner  v.  San- 
dusky, M.  &  N.  R.  Co.  39  Ohio  St.  70;  Jarden  v.  Phlla. 
W.  A;  B.  R.  Co.  3  Wbart.  602;  Plerpoint  v.  Harrls- 
ville,  9  W.  Va.  216;  Bougbner  v.  Clarksburg,  15  W. 
Va.  384;  Forsyth  v.  Wheeling,  19  W.  Va.  818;  Wilson 
V.  Mineral  Point,  89  Wis.  160;  Uren  v.  Walsh,  67  Wis. 
98:  Bonaparte  v.  Camden  &  A.  R.  Co.  Baldw.  C.  C. 
205;  Field  v.  Carnarvon  &  L.  R.  Co.  L.  R.  6  Eq.  190, 
87  L.  J.  N.  8.  Ch.  176;  Poynder  v.  Great  Northern  R. 
Co.  2  PhiU.  Ch.  830;  WlUey  v.  South-Eastern  R.  Co. 
1  Macn.  &  G.  66.  Compare  Deering  v.  York  ft  C.  R. 
Co.  31  Me.  172:  Brooklyn  v.  Meserole,  26  Wend.  182; 
.Lewis,  Em.  Dom.  802. 

Where  a  railway  company  claims,  and  is  attempt- 
ing to  exerciec,  the  right  of  entering  upon  real  es- 
tate for  the  construction  of  Its  road,  under  color  of 
law,  but  without  having  complied  with  the  require- 
ments of  the  statute,  an  injunction  will  be  allowed 
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to  prevent  further  proceedings.  Browning  v.  Cam- 
den ft  W.  B.  &  Transp.  Co.  4  N.  J.  Eq.  47:  Bonaparte 
V.  Ounden  ft  A.  R.  Go.  Baldw.  227:  High,  InJ.  220. 

Where  the  company  is  prooi  eding,  under  claim 
and  color  of  right,  to  permanently  locate  its  road 
over  one*s  land  without  having  made  any  compen- 
sation therefor,  equity  will  Interpose  to  prevent 
the  construction  of  the  road.  Bideuer  v.  Norrls- 
town,  H.  ft  St.  L.  Tump.  Co.  28  Ind.  623. 

So  commissioners  of  highways,  who  are  proceed- 
ing to  open  a  road  without  having  adjusted  the 
damages  with  the  owner  of  land  over  which  the 
road  passes,  will  be  restrained.  Pa.  Highway 
Comrs.  V.  Durham,  48  HI.  8& 

Streets  cannot  be  diverted  to  other  public  uses 
without  Just  compensation  being  made  to  the 
owners  of  the  fee.  Olney  v.  Wharf,  2  West.  Rep. 
84M15m.519. 

But  if  the  fee  of  the  street  is  in  the  city  the  rule 
Is  otherwise,  and  the  lot  owner  must  look  to  the 
railroad  company  for  any  damages.   Ibid. 

Constitutional  protection  of  private  property. 
Kansas  City,  St.  J.  ft  0.  B.  R.  Co.  v.  St.  Joseph 
Terminal  R.  Co.  8  L.  R.  A.  240, 97  Mo.  457;  Pearsall 
V.  Eaton  Co.  (Mich.)  4  L.  R.  A.  19a 

Remedy  in  equity. 
Where  the  power  of  eminent  domain  has  been 
delegated  to  public  officers  or  others  who  are 
threatening  to  make  a  permanent  appropriation  of 
private  property  to  public  uses,  in  excess  of  the 
power  granted,  or  without  complying  with  the 
conditions  upon  which  the  right  to  make  the  ap- 
propriation is  given,  a  court  of  equity  will  prevent 
the  threatened  wrong  without  regard  to  the  ques- 
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voted  to  another  railroad  or  public  use.  The 
Act  must  be  distinct  on  that  point. 

Mills,  Em.  Dom.  2d  ed.  §  46;  Housatonie  B, 
Co.  V.  Lee  <fe  U,  R  Co,  118  Mass.  891. 

Messrs,  H.  M.  North*  S.  H.  Reynolds 
and  D.  McMullen  for  appellee. 

Mitchell*  /.,  delivered  the  opinion  of  the 
court: 

The  question  presented  in  this  case,  whether 
a  turnpike  company,  by  virtue  of  a  charter  un- 
der the  General  Corporation  Act  of  1874,  speci- 
fying the  termini  of  its  road,  can  appropriate 
an  existing  highway,  is  one  of  very  considerable 
importance. 

Eminent  domain  is  defined  to  be  the  sov- 
ereign power  vested  in  the  State  to  take  private 
property  for  the  public  use.  The  contention 
of  the  appellees  is  that,  under  the  law  of  Penn- 
sylvania, any  five  persons,  only  three  of  whom 
need  be  citizens,  may  constitute  themselves  a 
corporation,  take  possession  of  any  public 
highway  of  the  Commonwealth,  change  it  to 
a  turnpike  road,  and  thereafter  charge  tolls  for 
their  private  profit  A  claim  which  thus  in 
effect  completely  reverses  the  definition  and 
fundamental  objects  of  the  power  under  which 
it  is  sought  to  be  exercised  may  well  challenge 
careful  scrutiny  into  the  basis  on  which  it  rests. 

It  has  been  settled  since  the  cases  of  Kensi tiff- 
ton  Dist.  Plan,  2  Rawle,  445,  and  Phila,  &  T, 
B,  Go,  6  Whart.  25,  that  property  devoted  to 
public  uses,  including  franchises,  is  subject  to 
eminent  domain,  and  may  be  taken  for  other 
public  uses;  but  it  is  equally  settled  that  it  can- 
not be  so  taken  without  legislative  authority, 
expressed  in  clear  terms  or  by  necessary  impli- 
cation. Whether  this  rule  has  been  correctly 
applied  to  the  facts  in  all  the  cases  is  a  question 
on  which  judgments  may  fairly  differ,  and 


have  differed  sometimes  in  this  court;  but  in 
the  lon^  line  of  decisions  from  StormfdU  ▼. 
Manor  Turnpike  Cfe?.13  Pa.  555,  down  to  Pitts- 
burgh Junction  R,  Go's  App.  122  Pa.  511,  4 
Cent.  Rep.  263,  the  rule  itself  has  never  beien 
questioned. 

The  appellee  derives  its  power  from  a  charter 
under  the  General  Corporation  Act  of  1874. 
It  is  not  claimed  that  its  charter  gives  it  any 
express  authority  to  take  the  public  road  in 
question.  Whether  that  Act  would  authorize 
the  issue  of  any  charter  granting  an  express 
power  to  take  other  public  property  or  iran- 
chise,  except  incidentally  and  to  such  extent 
only  as  would  not  destroy  or  substantially  im- 
pair the  existing  public  use,  is  at  least  extremely 
doubtful.  The  weight  of  judicial  decisioa 
seems  to  be  against  such  authority.  Barber  y. 
Andover,  8  N.  fl.  398;  Springfield  y,  Conneetieui 
Biver  B,  Co.  4  Cusli.71;  Com,  v.  Old  Colony  <6  F. 
B.  B.  Co.  14  Gray,  98;  Housatonie  B,  Co.  v.  Lee 
& E,  B,  Co,  118 Mass.  891 ;  Boston  AM,B.Co,  v. 
LomU  <Si  L,  B,  Co,  124  Mass.  368;  Be  Boston 
<fe^.  5 .  O?.  58  N.  Y.  574;  Be  Buffalo,  68  N  .¥• 
167. 

It  is  not  necessary,  however,  to  determine 
this  point,  as  the  present  charter  does  not  as- 
sume to  grant  such  authority.  It  gives  the 
termini  only,  and  makes  no  mention  of  the  in- 
termediate route.  "It  does  not,"  says  the 
learned  master,  "  grant  the  right,  by  express 
words,  to  take  and  occupy  the  old  road  for  the 
purpose  of  constructing  the  new  one.  Neither 
does  it  exclude  or  prohibit  this  defendant  com- 
pany from  so  doing." 

But  this  argument  overlooks  the  settled  rule 
that  a  failure  to  grant  is  itself  an  exclusion. 
Omission  is  prohibition.  And  in  this  particular 
case,  though  further  confirmation  is  unneces- 
sary, the  general  rule  is  further  confirmed  by 


tion  of  irreparable  damages  or  the  existence  of 
legal  remedies  which  may  aflTord  a  money  compen- 
sation. Cobb  V.  Illinois  &  St  L.  B.  &  Coal  Co.  68  III. 
233:  Bolton  v.  McShane,  67  Iowa,  207;  Western  Md. 
R.  Co.  V.  Owlngs,  15  Md.  190;  Frederick  v.  Groshoo, 
80  Md.  436;  Pennsylvania  R.  Co*8  App.  4  Cent.  Rep. 
276, 115  Pa.  514;  Lewis,  Em.  Dom.  80a,  806.  See  Haines 
V.  Hall.  8  L.  R.  A.  612,  note. 

Injunction  will  be  granted  to  prevent  the  taking 
of  property  which  is  not  within  the  power  granted, 
or  after  the  power  has  been  exhausted.  Butler  v. 
Thomasville,  74  Gra.  670;  Forbes  v.  Delashmutt,  68 
Iowa,  104;  First  Bvangclical  Church  v.  Walsh,  57  lU, 
863;  Flanders  v.  Wood,  24  Wis.  672;  Hughes  v.  Mod- 
ern College,  1  Ves.  Sr.  188. 

The  laying  of  a  road  by  a  railroad  company, 
without  lawiul  authority,  along  and  in  a  country 
road  in  several  towns,  is  a  public  nuisance,  and  the 
county  may  maintain  an  action  to  enjoin  It. 
Stearns  Co.  v.  St.  Cloud,  M.  &  A.  R.  Co.  36  Minn.  426. 

Where  the  board  of  oonunissioners  assumes  the 
exercise  of  powers  not  conferred  upon  it  by  law,  or 
fails  to  discharge  its  duties,  so  as  to  involve  a 
breach  of  trust,  a  court  of  equity  will,  at  the  in- 
stance of  a  taxpayer,  afford  appropriate  relief. 
Collins  V.  Davis,  57  Iowa,  266;  Cornell  College  v. 
Iowa  Co.  82  Iowa,  520;  2  Desty,  Taxn.  670. 

The  remedy  in  equity  protects  both  the  owner 
and  those  acting  under  authority,  and  is  more 
speedy  and  efficacious  in  its  operation  than  the  or- 
dinary legal  remedies.  Bolton  v.  McShane,  67  Iowa, 
207. 

In  Browning  v.  Camden  &  W.  R.  &  Transp.  Co.  4 
N.  J.  Eq.  47,  57,  the  court  says:  "If  the  plaintifffs 
rights  of  property  are  about  to  be  destroyed  witb- 
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out  the  authority  of  law,  or  If  lawless  danger  im- 
pends over  them  by  persons  acting  under  the  color 
of  law,  when  the  law  gives  them  no  power,  or  when 
It  is  abused,  misapplied,  exceeded,  or  not  strictly 
pursued,  and  the  act  Impending  would  subject  the 
party  committing  it  to  damages  m  a  court  of  law  for 
a  trespass,  a  court  of  equity  will  enjoin  its  commis- 
sion.**  Lewis,  Em.  Dom.  805. 

An  injunction  will  be  awarded  to  restrain  an 
overseer  from  committing  trespass  upon  private 
property  under  claim  that  such  property  was  the 
public  highway.  Chadboume  v.  Zllsdorf,  3i  Minn. 
48. 

Injunction  lies  to  restrain  the  unauthorized  in- 
vasion or  destruction  of  town  property.  Kankakee 
V.  Elankakee  &  L  R.  Co.  1  West.  Rep.  618, 115  HI.  88. 

EmifxenJt  domain;  extrdae  of  riffM,  xohen  enjoined, 

A  preliminary  mandatory  injunction  will  be 
ordered  only  in  case  of  necessity.  Delaware,  L.  ^ 
W.  R.  Co.  V.  Central  Stockyard  &  T.  Co.  10  Cent 
Rep.  605, 43  N.  J.  Eq.  60& 

Where  it  appears  that  the  preliminary  Injunction 
demanded  by  plaintiff  would  work  little  or  no  in- 
Jury  to  defendiomt,  and  its  refusal  would  result  in 
great  and  irreparable  injury  to  the  plaintiff,  who 
had  shown  fair  and  reasonable  grounds  for  claim- 
ing the  right  asserted,  such  injunction  will  be 
granted.  Pioneer  Wood-Pulp  Co.  v.  Benaley,  70 
Wis.  476. 

If  the  injury  resulting  from  the  road  which  It  Is 
sought  to  restrain  is  likely  to  prove  irreparable  in 
its  nature,  and  if  it  is  not  susceptible  of  adequate 
compensation  in  pecuniary  damages,  a  proper  case 
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the  fact  that  the  omission  was  intentional, — ^it 
itppearinf;  that  the  executive  refused  to  grant  a 
charter  with  such  express  power. 

We  are  left,  therefore,  to  the  consideration 
of  the  only  other  ground  on  which  the  claim 
can  rest,  that  of  necessary  implication.  The 
imperative  and  inevitable  nature  of  the  impli- 
cation requisite  has  been  laid  down  in  all  our 
cases,  and  nowhere  more  stronglv  than  in  some 
of  the  roost  recent  and  carefully  considered. 
See  Pittsbyrgh  Junction  R,  Co*%  App,  122  Pa. 
^11,  4  Cent.  Rep.  268;  Pennsylvania  R,  O/b 
App,  93  Pa.  150;  Pennsylvania  R,  Co's  App, 
115  Pa.  514,  4  Cent.  Rep.  276;  Stormfeltz  v. 
Manor  Turnpike  Go.  18  Pa.  665;  Cake  v.  Phila. 
<fc  E,  R.  Go.  87  Pa.  807;  Tyrone  tichool  Diet 8 
App,  22  W.  N.  C.  513. 

The  appellee's  charter  gives  only  the  termini 
of  the  proposed  road,  and  is  silent  as  to  the  in- 
termediate roule.  The  charter  does  not  indicate 
the  position  of  the  termini  relative  to  the  old 
road,  nor  is  tiie  master's  report  explicit  as  to 
this  point:  but  it  appears  in  the  evidence  that 
the  starting  place  is  on  the  old  road,  "at  the 
terminus  of  the  Bridgeport  and  Horse  Shoe 
Turnpike  in  East  Lampeter  Township,"  and 
the  ending  point  is  also  on  or  near  it,  '*And  end 
at  the  township  line  between  East  Lampeter  and 
Leacock  Townships,  near  the  Village  of  Bird  in 
Hand."  Assuming  even  that  both  termini  are  on 
the  old  road,the  right  to  follow  the  course  of  that 
road  between  the  two  would  not  be  necessarily 
implied.  As  already  said,  the  right  of  the  new 
corporation  to  acquire  an  express  authoritv  un- 
der the  Act  of  1874  is  doubtful,  and  the  ri^ht 
to  create  a  necessity  by  its  own  act  in  fixing  its 
termini  is  equally  so.  But  passini?  that,  as  the 
case  does  not  call  for  its  decision,  it  is  entirely 
clear  that  the  course  of  the  old  road  is  not  tbe 
only,  and  not  even  the  most  direct,  route  be- 


tween the  given  points.  The  master  reports  only 
that  the  line  adopted  for  the  pike  which  is  the 
bed  of  the  Old  Philadelphia  Road,  *  'is  very  near- 
ly direct  between  the  termini,"  and  it  appears 
in  the  evidence  that  a  straight  road  between  the 
termini  would  not  have  occupied  the  old  high- 
way, though  it  would  not  have  deviated  far 
from  it  at  any  point.  The  intervening  country 
offered  no  physical  obstacles  to  a  new  route 
either  perfectly  straight,  or  deflected  to  either 
side,  for  it  was  the  fertile  plain  of  the  Lancaster 
Valley. 

Notwithstanding  the  finding:  of  the  master, 
therefore,  that  "draft  No.  2  and  the  evidence 
show  it  to  be  the  only  feasible,  reasonable"  and 
practicable  route  between  the  termini,  it  is 
entirely  clear  from  the  evidence  that  this  con- 
clusion does  not  rest  on  any  physical  difficulties 
in  the  way  of  another  route,  but  on  what  is  the 
perfectly  manifest  animus  of  the  appellee's 
whole  case, — the  saving  of  the  expense  of  buy- 
ing a  new  route  through  private  property.  This 
indeed  is  not  disguised.  There  is  scarcely  a 
suggestion  of  any  other  ground  on  which  the 
rignt  claimed  can  be  supported. 

How  entirely  insufi[icicnt  this  ground  Is  has 
been  declared"  in  Pittsburgh  Jvnetion  R.  Go*$ 
App,  122  Pa.  531,  4  Cent.  Rep.  208,  in  terms  so 
forcible  and  so  pertinent  to  the  present  case 
that  I  could  not  hope  to  improve  upon  them. 
"The  location  claimed  for  defendant,"  says  the 
present  chief  justice,**  is  a  matter  of  economy, 
not  of  necessity.  It  can  construct  its  road  and 
reach  its  terminus  by  another  route.  It  is  true, 
it  would  be  expensive,  but  it  is  a  mere  question 
of  money  and  engineering  skill.  It  is  not  enti- 
tled to  run  through  plaintiff's  yard  and  cripple 
its  facilities  for  handling  its  business,  merely 
to  save  money.  Upon  this  point  the  language 
of  our  brother  €k>raon  in  Pennsylvania  R,  Go*» 


Is  presented  to  warrant  the  interference  of  equity. 
Champion  v.  Sessions,  1  Nov.  478;  Higrb,  InJ.  219. 

TVitbout  such  injury  no  suflicient  reason  exists 
for  seeking  redress  in  an  equitable,  rattier  than  in 
a  leipU,  forum.  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
299. 

An  interlocutory  mandatory  injunction  should 
•only  be  Issued  where  the  law  does  not  afford  an 
adequate  remedy.  Herbert  v.  Pennsylvania  R.  Co. 
9  Cent.  Rep.  322,  43  N.  J.  Eq.  21. 

Restraining  abuse  of  right  of  eminent  domain. 
See  Borre  JEt.  Co.  v.  Montpelier  &  White  Rlv.  U.  Co. 
<Vt.)  4  L.  R.  A.  785»  note. 

Injunction  to  restrain  irreparable  injury. 

Where  Irremediable  mischief  is  being  done  or 
threatened,  going  to  the  destruction  of  the  sub- 
stance of  an  estate,— such  as  the  extracting  of  ores 
from  a  mine,  or  the  cutting  down  of  timber,  or  tbe 
removal  of  cool,  an  injunction  to  restrain  such  acts 
may  be  issued  to  preserve  tbe  proi>crty  from  de- 
struction, pending  legal  procei'dings  for  the  de- 
termination of  the  title.  Erbard  j  v.  Boaro,  113  U. 
«.  587  (38  L.  ed.  1116). 

Equity  has  Jurisdiction  vhcre  tbe  bill  is  to  pre- 
vent an  Injury  which  will  bo  destructive  of  the  in- 
heritance* or  which  equity  deems  irreparable,  one 
for  which  the  damages  that  may  be  recovered  ac- 
cording to  legal  rules  do  not  afford  adequate  com- 
pensation. Leonard  v.  Hart,  6  Cent.  Rep.  804,  805, 
42N.J.  Eq.4ie. 

An  Injury,  to  be  irreparable,  must  be  of  tha,t  kind 
that  cannot  be  compensated  in  money.  Winter  v. 
Fraenkel,  39  La.  Ann.  1058;  Hodge  v.  Gicse,  10  Cent. 
Bep.  191,  43  N.  J.  Eq.  342. 

5  L.  R.  A. 


An  injunction  will  lie  to  restrain  injuries  which 
in  the  very  nature  of  things  cannot  be  repaired  by 
any  money  consideration.  Puckette  v.  Hicks,  89 
La.  Ann.  901. 

Irreparable  injury  is  such  as  would  result  from 
the  erectiomof  a  permanent  nuisance,  as  distin- 
guished from  a  mere  act  of  trespass.  Huddleston 
V.  Killbuck  Twp.  rPa.)  6  Cent.  Rep.  658. 

A  private  corporation  has  no  right  to  Impose  a 
permanent  structure  on  a  highway.  Stamford  v. 
Stamford  Horse  R.  Co.  1 L.  R.  A.  875,  56  Conn.  881. 

The  ground  of  irreparable  injury  is  the  conse- 
quent lack  of  an  adequate  remedy  at  law.  Grigsby 
V.  Rurtnett,  31  Cal.  406;  Erwin  v.  Fulk,  94  Ind.  235; 
McMillan  v.  Baker,  20  Kan.  50;  Carpenter  v.  Gris- 
ham.  59  Mo.  247;  McPike  v.  West,  71  Mo.  199;  Cbam- 
pion  V.  Sessions,  1  Nov.  478:  FoUey  v.  Passaic,  26  N. 
J.  Eq.  216;  Pierpoint  v.  HarrisvUle,  9  W.  Va.  215; 
Forsyth  v.  Wheeling,  19  W.  Va.  818;  Wilson  v.  Min- 
eral Point,  39  Wis.  160;  Uren  v.  Walsh,  67  Wis.  98; 
Bonaparte  v.  Camden  &  A.  R.  Co.  1  Baidw.  C.  C. 
206;  Eidemiller  v.  Wyandotte  City,  2  Dill.  376;  Lewis, 
Em.  Dom.  804. 

The  mere  allegation  that  irreparable  injury  will 
ensue  is  not  sufficient,  unless  facts  are  stated  show- 
ing the  apprehension  to  be  well  founded.  Blaine 
V.  Brady,  1  Cent.  Rep.  487,  64  Md.  373;  Balfe  v.  Lam- 
mers,  7  West.  Rep.  648, 100  lud.  847. 

Upon  similar  grounds  of  the  inadequacy  of  the 
remedy  at  law,  an  injunction  may  be  allowed  upon 
allegations  of  defendant's  insolvency,  since  such 
insolvency  would  render  futile  any  attempt  to  re- 
cover pecuniary  damafrra  for  the  loss  Incurred* 
Champion  v.  Sessions,  1  Nov.  478;  High,  InJ.  219. 
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App.  03  Pa.  159,  is  so  clear  and  forcible  that  I 
may  well  repeat  it  here.  ...  'It  is  true  that 
a  /ranchise  is  property,  and  as  such  may  be 
taken  by  a  corporation  having  the  right  of 
eminent  domain;  but  in  favor  of  such  right 
there  can  be  no  implication  unless  it  arises  from 
a  necessity'  so  absolute  that  without  it  the  grant 
Itself  would  be  defeated.  It  must  also  oe  a 
necessity  that  arises  from  the  very  nature  of 
things,  over  which  the  corporation  has  no  con- 
trol; it  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  convenience,  or  for 
the  sake  of  economy.' " 

This  is  decisive  of  the  present  case.  There  is 
no  real  ground  set  up  except  of  economy.  The 
master  mdeed  finds  that  the  old  road  is,  during 
part  of  the  year,  in  bad  condition  for  travel; 
that  the  turnpike  is  really  a  continuation  of  the 
same  use  in  a  better  form;  and  that  the  chans^e 
will  not  work  irreparable  injury  which  should 
be  enjoined .  But  these  considerations  are  mere 
make- weights  and  of  no  validity.  If  the  road 
is  in  bad  condition  there  is  an  adequate  remedy 
to  compel  its  repair;  but  as  it  has  been  in  use 
for  a  century  and  a  half,  there  is  a  strong  pre- 
sumption that  it  is  not  altogether  xmsuited  to 


the  public  requirements.  But  however  bad  it 
might  be,  its  condition  would  be  no  justification 
for  taking  it  away  from  its  owners;  and  the 
proposal  to  substitute  a  better  article  at  a 
moderate  price  would  not  help  the  right 
claimed.  It  is  the  necessity  for  the  new  use. 
not  the  inadequacy  of  the  old,  that  is  the  test 
of  such  a  change.  The  rule  as  to  only  enjoin- 
ing irrepantble  injuries  has  no  application  to 
acts,  especially  corporate  acts,  entirely  without 
authority,  for  which  there  is  no  adequate 
measure  of  damages  at  law.  8uch  acts  equity 
always  enjoins. 

On  the  whole  case  it  is  entirely  clear  that  the 
appellee's  claim  rests  upon  nor^  necessity, 
but  only  upon  a  convenience  of  its  own  making 
and  which  has  regard  only  to  expense.  The 
right  therefore  arises  neither  from  express  grant, 
nor  from  any  necessary  implication  from  the 
chai'ter  privileges,  and  hence  does  not  exist  at 
all.  The  injunction  prayed  for  in  the  bill 
should  be  granted  and  made  perpetual. 

Decree  reversed,  and  record  remitted  for  decree 
in  accordatiee  icith  tfiis  opinion. 

Pazson,  Ch.  J.,  and  Green*  J,,  dissent. 
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Caroline  A.  PLAISTED,  Plff,, 

Charles  N.  HAIR. 

( Mass. ) 

1.  A  married  woman  who  allows  her 
husband  to  use  her  ozen»  horses  and  other 
personal  property  upon  her  farm  in  carryin^r  on 
his  own  business  is  not  thereby  **  doing  buslneBS 
on  her  separate  account"  within  the  meaning  of 
the  Massachusetts  statute  requiring  her  to  file  a 
oertiflcate  in  order  to  exempt  the  property  from 
liabiUty  for  his  debts. 

8.  The  rule  that  a  wife  eamiot  make 
contracts  with  her  husband  or  transfer 
property  to  him  does  not  prevent  him  from  ac- 
quiring title  to  crops  raised  and  gathered  from 
her  land  on  which  he  expends  money  and  labor, 
although  having  the  use  of  her  personal  property 
therefor,  where  she  consents  that  he  may  till  the 
land  for  his  own  benefit. 

8«  Hay  severed  fk*om  land  of  a  married 
woman  and  stored  In  her  bam  by  her  husband, 
who  has  expended  money  and  labor  upon  It^ 
under  a  license  from  her  to  till  the  land  and  take 
the  crops  for  his  own  benefit,  is  subject  to  attach- 
ment by  his  creditors. 

(November  80, 1889.) 

ON  plaintifTs  exceptions.     Overruled, 
This  was  an  action  of  replevin  tried  in  the 
Superior  Court  in  Worcester  County  without  a 
Juiy,  brought  to  recover  hay  levied  on  as  the 
property  of  her  husband. 
The  other  facts  are  stated  in  the  opinion. 
Mr,  William  A.  Gile,  for  plaintiff: 
As  a  general  rule  it  may  be  considered  that 
the  hay  or  other  produce,  at  least  to  the  extent 
of  sustaining  the  stock,  should  be  spent  on  the 
farm  as  a  means  of  preservation  and  continuing 
its  capacity  for  production. 
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Lewis  V.  Lyman,  22  Pick.  437,  444,  445; 
Brown  V.  Crump,  1  Marsh.  (C.  P.) 567;  Legh  v, 
Hewitt,  4  East,  154;  Wigglesworth  v.  DaUison, 
1  Doug.  (Eng.)  201 ;  Taylor,  Land,  and  T.  §  541. 

The  reason  and  rule  which  require  manure  to- 
be  left  upon  the  farm  under  such  circumstances 
by  a  tenant,  in  the  absence  of  special  agree- 
ments, would  require  the  hay  to  be  fed  upon  the 
farm  in  the  ordinary  course  of  husbandry. 

DanieU  v.  Pond,  21  Pick.  867,  371. 

There  was  no  occasion  for  the  filing  of  a  cer- 
tificate under  Pub.  Stat.  chap.  147,  §  11,  as 
plaintiff  was  not  doing  business  on  her  separate 
account. 

Wheeler  v.  Baymond,  180  Mass.  247. 

Messrs,  Baker  &  Curry,  for  defendant: 

It  is  well  settled  that  hay  may  be  attached 
and  removed  from  a  farm. 

Campbell  v.  Johnson,  11  Mass.  184;  Chapin  v. 
Kingsbury,  188  Mass.  194. 

Even  if  the  plaintiff  had  been  carrying  on  the- 
farm  in  her  own  name,  on  her  own  account  and 
for  her  own  benefit,  the  hay  could  be  attached, 
as  she  had  not  filed  the  certificate  as  required 
by  Pub.  Stat.  chap.  147,  §  11. 

8no70  V.  Sheldon,  126  Mass.  882;  Chapin  ▼. 
Kingsbury,  supra, 

•  Field*  /.,  delivered  the  opinion  of  the  court: 
It  is  settled  that  hay  in  a  bam  on  a  farm  can 
be  attached  in  an  action  at  law  against  the 
owner  of  the  hay.  CampheU  t.  J^nson,  11 
Mass.  184;  Cheshire  Nat,  Bank  v.  JeweU,  1\^ 
Mass.  241. 

It  is  not.  perhaps,  entirely  dear,  from  the 
exceptions,  whether  the  justice  who  heard  this 
case  without  a  jury  found  for  the  defendant  on 
the  ground  that  the  burden  was  on  the  plaintiff 
to  prove  that  a  certificate  had  been  recorded, 
such  as  is  required  by  Pub.  Stat.  chap.  147,  g  lU 
and  that,  this  not  having  been  shown,  the 
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property,  althoueb  the  wife's,  was  liable  to  be 
attached  by  a  creditor  of  the  husband,  or  on  the 
ground  that  the  facts  found  showed  that  the  hay 
was  absolutely  the  property  of  the  husband;  but 
we  infer  that  the  case  was  decided  on  the  latter 
ground. 

The  facts  found,  in  respect  to  the  occupation 
of  the  farm  by  the  husband,  are  that  the  wife 
owned  the  farm,  with  the  oxen,  horses,  cows 
and  other  personal  property  upon  it,  chat  she 
"lived  on  said  farm  with  her  husband,"  who 
by  her  '*  consent  was  carrying  on  said  farm  in 
his  own  name,  on  his  own  account  and  for  his 
own  benefit,  in  the  ordinary  manner  of  con- 
ducting a  farm,  having,  in  connection  with  it, 
the  use  of  said  personal  property ;  '^  and  that  the 
hay  which  was  attached  was  raised  and  gath> 
ered  from  the  farm  by  the  husband  while  he 
was  carrying  it  on  in  this  manner. 

It  has  been  held  that  the  statutes  requiring  a 
married  woman  doing  business  on  her  separate 
account  to  file  or  record  a  certificate,  applies 
only  to  personal  property.  Bancroft  y,  Ourtis, 
108  Mass.  47. 

In  Wheeler  v.  Baymondf  130  Mass.  247,  the 
lury  found  that  the  business  of  carryii^  on  a 
livery  stable,  in  which  certain  hoi'ses  and  car- 
riages belonpng  to  the  wife  were  used,  was  the 
business  of  the  husband,  and  not  of  the  wife; 
and  the  court  says:  "It  appeared  that  the 
property  of  the  wife,  being  a  number  of  horses 
and  carriages,  was  used  by  the  husband  in  car- 
rying on  the  business,  for'ibe  use  of  which  he 
agreed  to^  pay  the  plaintiff  [the  wife]  one  half 
of  the  profits  of  the  business.  But  tnis  agree- 
ment, being  between  husband  and  wife,  was 
utterly  null  and  void.  The  case  presented  then 
is  one  where  the  wife.ownin^  separate  property, 
permits  her  husband  to  use  it  in  carrying  on  his 
business.  We  are  of  opinion  that  this  cannot 
fairly  be  deemed  '  doing  business  on  her  sep- 
arate account,'  within  the  statute,  so  as  to  re- 
quire her  to  file  a  certificate  in  order  to  exempt 
the  property  from  liability  for  her  husband's 
debts.    If  it  was  done  with  the  fraudulent  pur- 

gose  of  deceiving  the  public  and  giving  the 
usband  a  fictitious  credit,  perhaps- she  might 
be  estopped  by  the  fraud  from  claiming  the 
property;  but  no  such  point  is  raised  in  this 
case.  The  court  therefore  rightly  refused  to 
rule  as  requested  by  the  defendant." 

The  ruling  requested  in  that  case,  which  was 
refused,  was  to  the  effect  that  the  neglect  of  the 
wife  to  file  a  certificate  pursuant  to  Stat.  1862, 
chap.  198,  constituted  "  a  bar  to  her  recovery  in 
this  case,  and  that  the  prox>erty,  although 
owned  by  her,  was  liable  to  be  attached  by  her 
husband  8  creditors." 

These  decisions  indicate  that  if,  in  the  case  at 
bar,  the  husband  was  carrying  on  the  farm  on 
his  own  account,  the  farm  itself,  and  the  oxen, 
horses,  cows  and  other  personal  chattels  on  it 
which  belonged  to  the  wife  could  not  be  at- 
tached by  his  ci'editors,  although  a  certificate 
had  not  been  recorded  pursuant  to  Pub.  Stat. 
chap.  147,  §*  11. 

The  hay  was  the  produce  of  the  farm,  and  on 
the  facts  found  must  have  been  gathered  by  the 
labor  of  the  husband  or  by  lalx)rers  whom  he 
bad  hired;  and  it  must  hie  assumed  that  the 
court  inferred  that  the  cost  of  gathering  it  was 
borne  by  the  husband. 

Our  statutes  do  not  authorize  a  wife  to  make 
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contracts  with  her  husband,  or  to  transfer 
property  to  him.  Pub.  Stat.  chap.  147,  §§  2». 
8,  Stat.  1884,  chap.  82. 

If  the  husband  had  been  a  person  with  whom 
the  wife  could  make  a  contract,  the  inquiry 
would  be  whether,  by  virtue  of  the  contract,  the 
hay,  after  it  was  severed  from  the  land,  became 
the  property  of  the  husband  or  remained  her 
property,  and  was  to  be  spent  upon  the  farm  in 
leeding  cattle  and  in  making  manure  for  the  use 
of  the  farm.  BuUerfield  v.  Balcer,  5  Pick.  522; 
Lewis  V.  Lyman,  22  Pick.  487;  Munsell  v. 
Carew,  2  Cush.  50;  Heald  v.  Builders  Mut,  F. 
Ins.  Vo,  111  Mass.  88;  Warner  v.  Abbep,  113' 
Mass.  355;  Walker  v.  Fitts,  WPick.  191;  De- 
laney  v.  Root,  99  Mass.  546;  Orcutt  v.  Moore^ 
134  Mass.  48. 

From  the  findings  of  fact  in  this  case,  it  was- 
competent  for  the  court  to  infer  that  it  was  the 
intention  of  the  wife  that  the  hay  when  severed 
should  become  absolutely  the  proi)erty  of  the 
husband.  Does  the  rule  of  law  that  the  wife 
cannot  make  contracts  with  her  husband,  or 
transfer  property  to  him,  prevent  him  from  ac- 
quiring title  to  property  which  is  produced  by 
his  labor  upon  her  property  which  she  has  per- 
mitted him  to  use  for  his  own  benefit? 

In  Wheeler  v.  JRaymond,  supra,  it  seems  clear 
that  the  earnings  of  the  livery  stable  which  was 
kept  by  the  husband  belonged  to  the  husband, 
although  some  of  the  horses  and  carriasresused 
in  the  business  belonged  to  the  wife.  There  is 
more  difficulty  when  the  property  of  the  wife 
which  the  husband  is  permitted  to  use,  is  land. 
The  consent  of  the  wife  that  her  husband  might 
occupy  and  till  the  land  for  his  own  benefit  did 
not  make  him  her  tenant,  or  convey  to  him  any 
interest  in  the  land.  He  was  not  even  a  tenant 
at  will.  He  cannot  ba  treated  as  a  disseisor 
who,  until  entry  by  the  disseisee,  would  be  en- 
titled to  the  annual  crops,  and  he  was  not  the 
servant  or  agent  of  his  wife,  because  he  was 
acting  on  his  own  account.  With  his  wife's 
consent,  he  had  expended  money  and  labor  in 
raising  and  gathering  annual  crops  from  her 
land  Tov  his  own  use.  He  was  the  licensee  of 
his  wife  and  she  had  in  effect  given  him  the  use 
of  the  farm,  and  he  had  enjoyed  this  use,  and, 
at  his  own  expense,  had  raised  and  gathered  the 
hay  for  himself  while  the  license  remained  in 
force.  Both  his  property  and  hers  had  been' 
consumed  in  producing  the  hay,  and  it  is  not, 
strictly  speaking,  a  case  of  the  gift  of  personal 
chattels  by  the  wife  to  the  husband.  We  are  of 
opinion  that,  as  the  hay  was  severed  from  the- 
land  by  the  husband  before  the  license  was  re- 
voked, and  was  taken  into  his  possession  as  his- 
own,  and  as  it  had  been  raised  and  gathered  at 
his  own  expense,  the  hay  was  his  properly. 
The  title  was  acquired  from  the  labor  and 
money  which  he  had  expended  in  raising  and 
gathering  it  under  the  consent  given  by  the  wife. 

If  a  wife  give  to  her  husband  the  use  of  her 
real  or  personal  property  we  think  that  it  is 
reasonable  to  hold  that  the  earnings  which  re- 
sult from  this  use  by  the  expenditure  of  his 
labor  and  money  upon  the  property,  and  which 
are  not  a  part  of  or  an  accretion  to  the  property 
itself,  must  be  regarded  aa  belonging  to  the^ 
husband,  when  no  fraud  on  her  creditors  is  in- 
tended; and  even  if  the  transaction  were  ia 
fraud  of  her  creditors^  she  could  not  claim  the- 
property. 
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No  question  of  fraud  arises  in  this  case,  and 
on  the  facts  found  by  the  court  we  think  that 
the  defendant  was  not  entitled,  as  matter  of 
law,  to  the  rulings  asked  for,  and  that  it  was 
competent  for  the  court  to  find  for  the  de- 
fendant. 

Exceptions  overruled. 


Somerville  P.  TUCK,  Plff,, 

f/ 

Jerome  F.  MANNING  et  al., 

and 

TUCK,  Petitioner  in 

Edward  HOLMES  f .  SAME 

and 
Samuel  W.  SOPER  v,  SAME. 


(. 


.Mass.. 


.) 


!•  A  clerk  of  court  haTinfif  in  his  cns- 
todyt  as  of  the  custody  of  the  court,  moneys 
which  have  been  deposited  In  a  suit  and  which  he 
holds  subject  to  the  orders  of  the  court  in  such 
suit,  cannot  be  made  a  party  to  independent  pro- 
clings  either  in  that  court  or  in  any  other  to 
affect  the  control  or  disposition  of  such  monesrs. 

ft*  Where  money  has  been  paid  into 
court  for  a  party  to  satisfy  his  lien  upon  drafts 
which  he  has  been  compelled  to  deliver  up,  a 
creditor  of  his  who  is  not  a  party  to  the  action 
cannot,  by  petition,  intercept  the  payment  of  the 
sum  due  to  the  debtor. 

3*  Creditors  who  have  acqnired  neither 
an  assisnnient  of  nor  a  lien  upon  a  fund  paid 
into  couzt  for  their  debtor  in  a  suit  to  which  they 
are  not  parties  cannot  intervene  and  obtain  the 
money. 

(November  29, 1889.) 

ON  report  of  the  Supreme  Judicial  Court  of 
Suffolk  County,  Devens,  J.    Bill  and  pe- 
4tt%ons  dismisMd. 

The  facts  are  stated  in  the  opinion. 
Messrs,  S.  D.  Warren  and  L.  D.  Bran- 
deia  for  plaintiff  and  petitioner. 
Mr,  C.  Cowley  for  defendant 

Field*  «/*.,  delivered  the  opinion  of  the  court: 
Tuck,  the  plaintiff  and  petitioner,  when  he 
•filed  his  bill  and  petitions,  held  a  promissory 
Jiote  signed  by  Manning,  and  he  brought  the 
suit  in  equity  against  Manning  and  John  No- 
ble, the  clerk  of  this  court,  to  reach  and  apply 
to  the  payment  of  this  note  the  right,  title  and 
interest  of  Manning  in  certain  sums  of  money 
which  had  been  paid  into  court  by  the  plain- 
tiffs in  two  suits  named  in  the  bill,  in  which 
Manning  is  a  party  defendant.  The  plaintiff 
also  filed  petitions  in  these  two  suits  asking  that 
the  payment  of  money  to  Manning  by  the 
•clerk  might  be  stopped,  and  that  he  might  have 
such  relief  as  he  was  entitled  to.  These  sums 
of  money  were  and  are  held  by  Noble  as  clerk, 
subject  to  the  order  of  the  court  in  the  suits  re- 
spectively in  which  they  were  paid  in;  and 
decrees  have  been  entered  in  the  suits,  ordering 
portions  of  the  sums  to  be  paid  to  Manning,  but 
the  payments  to  him  have  not  yet  been  made. 

Some  time  after  the  bill  and  the  petitions 
were  filed  the  plaintiff  recovered  judgment  in 
^he  Supreme  Court  of  New  York  against  Man- 

NOTE.— Property  in  custody  of  the  court,    8eo 
TeiTt  v.  Stornberff  (Qh.)  ante^  JBl.  noU, 

6L.  R.A. 
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ning  on  this  promissory  note  in  a  suit  wbicb 
was  pending  when  the  bill  and  petitions  were 
filed,  and  he  has  been  permitted  to  amend  his 
bill  by  setting  out  this  iudgment. 

The  custody  which  Mr.  Noble  has  of  the  mon- 
eys is  the  custody  of  the  court  and  he  must  obey 
the  orders  of  the  court  made  in  the  suits  respec- 
tively in  which  the  moneys  have  been  deposited, 
and  he  cannot  be  made  a  party  to  independent 
proceedings  either  in  this  court  or  in  any  other 
whereby  the  disposition  to  be  made  of  the 
moneys  can  be  affected  or  controlled.  Colum' 
hian  Book  Co,  v.  DeQolver^  115  Mass.  C7;  Jones 
V.  Jones,  1  Bland,  Ch.  443;  Wilder  v.  Bailey,  8 
Mass.  289;  Drake,  Attachro.  §  257. 

The  grounds  on  which  Com,  y  Hide  db  LeaUh 
er  Ins,  Co,  119  Mass.  155,  was  decided  show, 
we  think,  that  neither  the  bill  nor  the  petitions 
can  be  maintained.  It  is  said  in  the  opinion 
in  that  case  that  the  llth  clause  of  Geu.  Stat, 
chap.  113,  §  2,  "does  not  extend  to  property 
which  is  not  in  the  control  of  the  debtor,  nor 
put  by  him  into  the  custody  of  a  third  person, 
but  which  is  in  the  hands  of  officers  of  the  law 
for  distribution  under  proceeding'*  provided  by 
statute  for  that  purpose."  Gen.  Stat.  chap. 
113.  §  2,  cl.  11,  is  now  Pub.  Stat.  chap.  151,  §  2, 
cl.  11. 

Stat.  1884,  chap.  285,  which  was  passed  to 
extend  the  jurisdiction  in  this  class  of  cases, 
has  no  language  which  can  be  held  to  apply  to 
property  already  in  the  custody  of  a  court  com- 
petent to  deal  with  and  dispose  of  it. 

In  Wilder  v.  Bailey,  3  Mass.  289,  where  it 
was  decided  that  money  in  the  hands  of  a  dep- 
uty sheriff  collected  on  an  execution  not  yet 
returnable  could  not  be  attached  by  trustee 
process  against  the  judgment  creditor,  it  was 
said  by  Parsons,  Ch.  J,,  that  "before  a  differ- 
ent decision  can  prevail  the  design  of  the  Leg- 
islature must  be  very  clear  that  any  person 
claiming  to  be  a  creditor,  when  perhaps  there 
is  no  color  for  his  claim,  but  his  real  object  is 
to  assist  the  judgment  debtor  or  the  officer  to 
detain  the  money,  may  arrest  the  process  of  a 
court  of  record  issued  to  execute  a  judgment 
by  controlling  or  suspending  the  powers  and 
duties  of  the  ministers  of  the  law  deriving  their 
authority  from  precepts  which  they  ought  to 
obey."  *There  is  nothing  in  Stat.  1884,  chap. 
285,  which  indicates  that  the  Legislature  in- 
tended to  change  the  law  as  declared  in  Com, 
y.  Hide  dk  Leather  Ins,  Co,,  and  it  cannot  be 
held  that  the  suit  in  equity  in  this  case  is  au- 
thorized by  that  Statute. 

In  Com.  y  Hide  db  Leather  Ins,  Co,,  the  pe- 
tition was  filed  in  the  suit  in  which  receivers 
had  been  appointed  and  the  attempt  was  made 
to  reach  a  dividend  in  the  hands  of  the  receiv- 
ers which  was  due  to  a  debtor  of  the  petitioner, 
and  to  apply  it  to  the  payment  of  the  debt  due  to 
the  petitioner.  The  court  says  that  "the  prop* 
erty  of  the  corporation  Is  intrusted  to  the  receiv- 
ers by  the  authority  of  the  law  for  the  purpose 
of  distribution  among  the  creditors  of  the  cor- 
poration, not  among  the  creditors  Of  those  cred- 
itors. To  undertake  to  determine,  as  inci- 
dental to  the  administration  of  the  estate  of  the 
coiporation,  the  yalidity  and  equity  of  the 
claims  of  every  creditor  of  a  creditor  of  the 
corporation  would  unreasonably  embarrass 
and  delay  the  distribution  of  the  e<itate  and  the 
settlement  of  the  accounts  of  the  receivers." 
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The  proceedings  in  wbicb  the  sums  of  mon- 
€^  were  deposited  which  the  plaintiff  and  peti- 
tioner in  this  case  attempts  to  reach,  were  not 
proceedings  by  or  for  the  creditors  of  Man- 
Bing.  He  was  compelled  to  deliver  up  drafts 
on  which  he  had  a  lien ,  and  the  moneys  were 
paid  into  court  by  the  plaintiffs  in  the  suits,  that 
the  amount  of  his  lien  when  determined  by  the 
court  might  be  paid  to  him  out  of  these  mon- 
•eys.  To  permit  a  creditor  of  Manning,  by 
filing  a  petition,  to  intercept  the  pay  men  t  there- 
from or  the  amount  due  to  him  when  detei;- 
mined  by  the  court,  is  open  to  all  the  objections 
which  so  frequently  have  been  stated  against 
permitting  an  attachment  of  money  which  has 
been  collected  on  execution  by  an  officer  and  is 
held  bv  him  for  the  purpose  of  delivering  it  to 
the  judgment  creditor. 

Money  has  been  brought  into  court  by  de- 
fendant in  actions  at  law  under  the  common 
rule  from  the  earliest  times,  but  creditors  of  the 
plain tiUs  have  never  been  permitted  to  reach 
It  by  l)ccoming  parties  to  or  by  intervening  in 
the  actions.  In  equity  the  payment  of  money 
into  court  by  the  plaintiff  is  often  required  as  a 
<;ondition  of  a  decree  or  order,  and  the  court 
ultimately  determines  the  rights  of  the  parties 
to  the  money  so  paid  in. 

Persons  who  hold  assignments  of  the  inter- 
est of  parties  in  a  fund  in  court  or  liens  upon 
it,  have  been  permitted  in  equity  to  appear  as 
-claimants;  but  creditors  who  have  acquired 
neither  an  assignment  nor  a  lien  upon  the  fund 
have,  in  this  Commonwealth,  so  far  as  we  are 
liware,  never  been  permitted  to  intervene;  and 
to  admit  them  woiild  interfere  with  the  6nal 
•determination  of  causes,  and  would  convert 
suits  in  which  money  has  been  deposited  in 
<»urt,  into  proceedfngs  for  the  benent  of  cred- 
itors of  one  or  more  of  the  parties.  The  peti- 
tioner shows  neither  an  assignment  nor  a  lien, 
legal  or  equitable,  upon  the  moneys  paid  into 
■court. 

In  the  opinion  of  a  majority  of  the  court,  the 
bill  and  the  petitions  must  be  dismissed. 

So  ordered. 


Lucy  RYALLS 

v. 

MECHANICS  MILLS. 


(. 


.Mass.. 


.) 


!•   When*  in  enacting^  a  statute,  the  Leffis- 

lature  copies  the  language  of  a  forelgrn  statute,  it 


will  be  presumed  to  have  adopted  the  oonstruo- 
tion  already  given  by  the  courts  to  the  copied 
statute. 

2.  In  those  cases  within  the  words  of  the 
Employers'  Inability  Act,  Stat.  1^87,  chap. 
270,  9 1,  in  which  the  oommoa  law  gives  an  injured 
employ^  a  remedy  aerainst  his  employer,  he  may 
stilJ  sue  under  the  same  conditions  and  recover 
damaRes  to  the  same  extent  as  if  the  Statute  had 
not  been  passed. 

8.  The  requirements  of  notice  in  S  8  of 

such  Act  only  apply,  so  far  as  8  1  is  concerned, 
to  the  cases  lying  outside  the  common-law  rule 
but  embraced  by  fi  1;  unless  the  plaintiff,  although 
having  a  common-law  remedy,  insists  on  relying 
upon  the  Statute  alone.  < 

(November  28. 1880.) 

ON  report  from  the  Superior  Court  of  Bristol 
County.    Judgment  for  plaintiff . 

The  action  was  brought  to  recover  damages 
for  personal  injuries  claimed  to  have  been  sus- 
tained by  plaintiff,  while  working  in  defend- 
ant's cotton  mill,  by  reason  of  Uie  defective 
condition  of  the  machinery  upon  which  she 
was  employed. 

At  the  trial  in  the  Superior  Court  before 
Bishop,  J. ,  plaintiff  introduced  evidence  to  show 
that  she  had  worked  in  the  defendant's  mill 
about  a  year  and  at  the  time  of  the  accident  was 
at  work  there,  and  that  defective  machinery 
therein  produced  the  injuries  complained  ot, 
and  claimed  that  defendant  was  guilty  of  negli- 
^nce  in  having  in  use  machinery  in  the  condi- 
tion in  which  the  plaintiff's  witnesses  described 
it. 

No  notice,  as  required  by  chapter  270  of  the 
Acts  of  1887,  of  the  time,  place  and  cause  of 
the  injury  complained  of,  and  no  notice  of  any 
kind,  had  been  given  by  the  plaintiff  to  the  de- 
fendant. 

The  defendant  requested  the  court  to  instruct 
the  jury  that,  (1)  the  plaintiff  is  only  entitled 
to  recover,  if  at  all,  under  the  provisions  of 
chapter  270  of  the  Acts  of  1887,  and  the  Acts 
in  amendment  thereof;  (2)  no  notice  having 
been  given  to  the  defendant  by  the  plaintiff  of 
the  time,  place  and  cause  of  injury,  as  required 
by  that  Act,  this  action  cannot  be  maintained 
by  the  plaintiff. 

The  court  submitted  the  case  to  the  jury  up- 
on the  question  of  damages,  and  they  returned 
a  verdict  assessing  damages  for  the  plaintiff  in 
the  sum  of  $718.50. 

The  court  then  reported  the  case  for  the 
opinion  of  this  court,  if  upon  the  facts  as  above 


'SGrrE.—Stalvle^construGtion  of  adopted  atattUe^  part 

of  the  law. 

The  terms  of  a  statute  which  have  acquired  a 
49ettled  meaning  by  Judicial  construction,  are,  when 
used  in  a  later  statute,  to  be  understood  ip.  the 
cense  so  attributed  to  them.  Com.  v.  Hartnett,  3 
<}ray,  450;  Bloodgood  v.  Grasey,  81  Ala.  675;  Endlich, 
Interpretation  of  Statutes,  518. 

Yet  the  imported  construction  should  prevail 
•only  in  so  far  as  it  is  in  harmony  with  the  spirit  and 
poUcy  of  the  general  legislation  of  the  State  adopt- 
ing the  statute.  Gage  v.  Smith,  79  Dl.  219;  Rigg  v. 
Wilton,  18  HI.  15;  Streeter  v.  People,  69  lU.  598;  Jam- 
ison V.  Burton,  43  Iowa,  2S2. 

Nor  can  it  be  permitted  to  antagonize  other  laws 
in  force  in  the  latter,  or  tt)  conflict  with  its  settled 
practice.    Cole  v.  People,  84  lU.  216. 

Where  the  terms  of  a  statute  which  has  received 

5  L.  R.  A. 


judicial  construction  are  used  in  a  later  statute, 
whether  passed  by  the  Legislature  of  the  same 
State  or  country  or  by  that  of  another,  that  con- 
struction is  to  be  given  to  the  later  statute.  Com. 
V.  Hartnett,  3  Gray,  450;  Ruokmaboye  v.  Motti- 
chund,  82  Eng.  L.  &  Eq.  84;  Bogardus  v.  Trinity 
Church,  4Sandf.  Ch.  633:  Rigg  v.  V¥iltoo,13  HI.  15; 
Adams  v.  Field,  21  Vt.  266. 

It  is  to  be  presumed  in  such  case  that  thfe  Legisla- 
ture who  passed  the  later  statute  knew  the  Judicial 
construction  which  had  been  placed  on  the  former 
one,  and  such  construction  becomes  a  part  of  the 
law.    Potter^s  Dwarris,  Stat.  274. 

It  is  where  a  new  right,  or  the  means  of  acquiring 
it.  is  given,  and  an  adequate  remedy  for  violating 
it  is  given  in  the  same  statute,  that  the  Injured  par- 
ties are  confined  to  that  remedy.  Smith  v.  Look- 
wood,  18  Barb.  209;  Thurston  v.  Prentiss,  1  Mich. 


See  also  8  L.R.A.419;  21  L.  R.  A.  772. 
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recited  the  plaintiff  coiild  maintaiD  her  action, 
-wilbout  giving  notice  under  the  Statute,  judg- 
ment to  be  entered  upon  the  verdict;  otherwise 
judgment  to  be  entered  for  the  defendant. 

Mr.  John  W.  Cummin^^s,  for  plaintiff: 

There  are  no  words  in  the  Act,  nor  is  there 
any  implication  from  it,  that  excludes  the 
common-law  remedy,  and  that  is  not  to  be  lost 
by  doubtful  implication. 

Wilbur  V.  Crane,  13  Pick.  290. 

Statutes  are  not  to  be  construed  as  taking 
away  a  common-law  right  unless  the  intention 
is  manifest. 

Melody  v.  Bedb,  4  Mass.  473;  Salem  Tump. 
d  C.  Bridge  Corp.  v.  Hayes,  5  Cush.  458. 

Statutes  are  not  presumed  to  make  any  alter- 
ation in  the  common  law  further  or  otherwise 
than  the  Act  does  expressly  declare. 

ArtJiurY.  BokenJiam,  It  Mod.  150. 

The  Act  does  not  create  a  new  right,  but 
treats  of  a  right  which  the  plaintiff  had  at 
common  law;  and  if  it  provides  an  additional 
remedy  or  permits  the  plaintiff  to  proceed  from 
a  different  position  it  is  cumulative  and  not  in 
deropration  of  the  common  law. 

J^olloek  V.  Eastern  R.  Co.  124  Mass.  158;  Coffln 
V.  Field,  7  Cush.  358;  Brovsn  v.  Castles,  11 
Cush.  851. 

Where  new  remedies  are  given  by  statute  to 
enable  one  more  effectually  and  conveniently 
to  enforce  his  rights,  and  intended  for  his  bene- 
fit, its  provisions,  unless  expressly  excluding 
other  remedies,  are  to  be  construed  as  cumula- 
tive rather  than  restrictive. 

Train  v.  Boston  Disinfecting  Go.  4  New  Eng. 
Rep.  437, 144  Mass.  532;  Reynolds  v.  Hanrahan, 
100  Mass.  813;  Barden  v.  Crocker,  10  Pick.  883. 
See  Farker  v.  Barnard,  135  Mass.  120. 


Messrs.  Morton  Si  Jennings,  for  defend- 
ant: 

Statute  1687,  chap.  270,  so  far  as  it  provides 
for  the  recovery  of  damages  by  an  employe 
against  an  employer,  supersedes,  by  implica- 
tion or  expressly,  the  common  law  in  tliose 
cases;  and  the  remedy  provided  b^  that  Statute 
is  exclusive  and  must  be  pursued  m  the  manner 
therein  pointed  out. 

Unless  this  case  does  come  within  the  Statute, 
it  would  follow  that  tJiere  would  be  two  meajs- 
ures  of  damages  for  the  same  injury.  Al- 
though the  Statute  enlarges  the  employer's  lia- 
bility in  some  respects  it  would  be  unreasonable 
to  suppose  that  the  Legislature  intended  to  en- 
large  it  to  that  extent. 

bee  Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685;  Martin  v  Quay  Alkali  Co.  33  Week. 
Rep.  216;  Tarmouth  v.  France,  L.  R.  19  Q.  B. 
Div.  647;  Weblin  v.  BaUard,  L.  R  17  Q.  B. 
Div.  125. 

Holmes»  J.,  delivered  the  opinion  of  the 
court: 

Thid  is  an  action  for  personal  injuries  caused 
to  an  em  ploy  §  by  a  defect  in  the  condition  of 
the  machinery  used  in  the  business  of  her  em- 
ployer. The  d  eclaration  is  f ra med  without  ref- 
erence to  the  Employers'  Liability  Act,  Statute 
1887,  chap.  270,  and  the  plaintiff  has  had  a  ver- 
dict. We  must  take  it,  therefore,  that  the  de- 
fect was  of  such  a  kind  that  the  defendant 
would  have  been  liable  under  our  decisions, 
unless  the  above  Statute  has  cut  down  the  plain- 
tiff's common-law  rights.  The  question  raised 
by  the  report  is  whether  since  that  Statute  an 
employe's  right  of  action  in  cases  like  this  is 
wholly  statutory,  and  whether  the  plaintiff  is 


198;  Bassett  v.  Carleton,  82  Me.  658;  Ren  wick  v.  Mor- 
ris, 7  Hill,  675;  People  v.  LlvingBton,  6  Wend.  5S6. 

If  a  statute  grives  a  remedy  in  the  affirmative 
(without  a  negative  express  or  implied),  for  a  mat- 
ter which  was  actionable  at  common  law,  this  does 
not  take  away  the  common-law  remedy,  but  the 
party  may  still  sue  at  common  law  as  well  as  upon 
the  statute.  Crittenden  v.  Wilson,  5  Cow.  185;  Jack- 
son v.  Brudt,  2  Caines,  160. 

Where  a  statute  which  creates  a  right  gives  no 
remedy,  a  party  may  resort  to  the  usual  remedy. 
Dudley  v.  Mayhew,  3  N.  Y.  9;  Almy  v.  Harris,  6 
Johns.  175;  Potter^s  Dwarris,  Stat.  275.  See  Sanders 
V.  St.  Louis  &  N.  O.  Anchor  Lino,  8  L.  R.  A.  890, 
notBy  97  Mo.  26. 

Negligence,  rule  of  pleading  at  common  law. 

It  is  a  well  recognized  rule  of  pleading  that  a 
plaintiir  need  only  state  in  his  petition  what  he  is 
bound  to  prove  to  make  out  his  case,  to  which  rule 
efficacy  was  given  in  the  cases  of  State  v.  Edmond- 
son,  64  Mo.  398;  Crane  v.  Mo.  Pac.  R.  Co.  8  West 
Rep.  924,  87  Mo.  688;  Sbearm.  &  Redf.  Master  and 
Servant,  S  99,  p.  128. 

In  all  common-law  actions,  the  basis  of  which  is 
the  negligence  of  the  defendant,  negligence  or  its 
equivalent  must  be  directly  averred,  or  such  fkcts 
must  be  stated  as  that  a  prima  facie  presumption 
of  negligence  arises.  Pennsylvania  Co.  v.  Marion, 
2  West.  Rep.  235, 104  Ind.  239;  Savannah.  F.  &  W.  R. 
Ca  V.  Geiger,  21  Fla.  669. 

In  Missoiuri,  however,  it  is  held  that  the  facta 
must  beset  out.  Mack  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.  77  Mo.  233;  Crane  v.  Mo.  Pac.  R.  Co.  8  West  Rep. 
9:5, 87  Mo.  588. 
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It  must  appear  from  the  complaint  either  by  di- 
rect averment  or  from  the  statement  of  such  facts 
as  to  a  certainty  raise  the  presumption,  that  the  in- 
Jury  was  the  result  of  the  defendants  negligence, 
or  that  it  was  purposely  committed.  Baltimore,  P. 
&  C.  R.  Co.  V.  Anderson,  58  Ind.  413,  and  cases  cited: 
Indianapolis,  P.  &  C.  R.  Co.  v.  Brucey,  21  Ind.  215; 
Terre  Haute  &  R.  R.  Co.  v.  Smith,  19  Ind.  43;  Dyer 
V.  Pacific  R.  Co.  84  Mo.  127;  2  Thomp.  Neg.  1246: 
Pennsylvania  Co.  v.  Marion,  2  West  Rep.2d6,  104 
Ind.2dP. 

The  plaintiff  is  bound  to  set  forth  in  his  declara- 
tion the  material  facts  relied  on  as  his  cause  of  ac- 
tion, and  to  prove  the  same  combination  of  droum- 
stances.  Batterson  v.  Chicago  &  O.  T.  R.  Co.  49 
Mich.  184;  Flint  &  P.  M.  R.  Co.  v.  Stark,  88  Mich.  715; 
Marquette,  H.  &  O.  R.  Co.  v.  Marcott  41  Mich.  4S8; 
Thorsen  v.  Babcock  (Mich.)  13  West.  Hep.  669. 

An  allegation  specif  jing  the  act  the  doing  of 
which  caused  the  injury,  and  averring  generally 
that  it  was  negligently  and  carelesslv  done,  will 
suffice.  See  also  Cbubbuok  v.  Hannibal  &  St  J.  B> 
Co.  77  Mo.  693;  Crane  v.  Mo.  Pac.  R.  Co.  8  West  Repw 
925, 87  Mo.  588. 

The  only  negligence  which  creates  responsibility 
is  that  which  has  caused  the  mischief  done,  and 
there  is  always  danger  that  redundant  charfifes,  ff 
allowed  to  be  proved,  will  confuse  the  real  issues 
and  lead  to  findings  not  based  on  the  real  charges 
Thorsen  v.  Babcock,  supra. 

Statutes  In  contravention  of  the  common  law  are 
not  to  be  extended  by  construction,  as  it  Is  not  to 
be  presumed  that  the  Legislature  intended  to  make 
an  innovation  on  the  common  law  further  than  the 
case  absolutely  requires.  Brown  v.  Fifleld,  4  Mich, 
8^,  Johnson  v.  Hahn,  4  Keb.  144;  Desty,  CoDSt.  230. 
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barred  1)ecause  she  did  not  give  the  notice  of 
the  time,  place  and  cause  of  the  injury,  without 
which  by  section  8  no  action  for  the  recovery 
of  compensation  for  iojury  under  that  Act  shall 
be  maintained. 

It  will  be  seen  by  reading  the  two  statutes 
that  ours  is  copied  verbatim,  with  some  varia- 
tions of  detail,  from  the  English  Stat.  48  and 
44  Vict.  chap.  42.  Therefore  it  is  proper,  if  not 
necessary,  to  begin  by  considering  how  the 
English  Act  had  been  construed  before  our 
statute  was  enacted.  Com.  v.  Ha/rtnett,  3  Gray, 
450;  Pratt  v.  Am.  BeU  Teleph.  Co.  141  Mass. 
■225,  227. 1  New  Eng.  Rep.  760. 

Looking  first  at  its  general  scope,  it  was 
plain  that  it  did  not  attempt  to  codify  the  whole 
law  as  to  the  liability  of  employers.  Roberts 
A  Wallace,  Employers'  Liability,  8d  ed.  1885, 
•208. 

It  was  regarded  as  an  Act  passed  in  favor  of 
^workmen.  Qibbs  v.  Great  Western  E.  Co.  L. 
R.  12  Q.  B.  Div.  208,  211.  See  Walsh  v.  White- 
4ey,  L.  R.  21  Q.  B.  Div.  371,  380. 

It  was  held  to  be  intended  only  to  remove 
•ceitain  bars  to  their  right  to  sue  for  personal 
injuries  based  on  their  relation  to  their  em- 
ployer. Qriffitha  v.  Dudley,  L.  R.  9  Q.  B.  Div. 
$57;  Weblin  v.  Ballard,  L.  R.  17  Q.  B.  Div.  122, 
125;  T/iomaa  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  686,  692;  McAvoy  v.  Young's  Paraffin  Co, 
Limited,  9  Ct.  Bess.  4th  ser.  100, 108;  Morrison 
V.  Baird,  10  Ct.  Sess.  4th  ser.  271, 277;  BoberP 
.mm  V.  Bussell,  12  Ct.  Sess.  4th  ser.  684,  688. 

But  these  bars  were  removed  only  in  the 
<cases  specified  in  the  Act  {Griffiths  v.  Dudley, 
L.  R.  9  Q.  B.  Div.  357,  882;  Gms  v.  Great 
Western  /?.  Co.  supra;  Roberts  &  Wallace,  241, 
^42);  and  defenses  not  based  upon  the  relation 
of  master  and  servant  were  left  unaffected,  al- 
though not  mentioned.  Weiblin  v.  BaUard,  and 
Thomas  v.  Quartermaine^  supra. 

In  agreement  with  these  views  and  also  with 
the  fact  that  the  qualifications  of  %1  in  g  2, 
the  limit  of  compensation  set  by  section  8,  the 
requirement  of  notice  and  limitation  of  time 
for  suing  in  section  4,  and  the  directions  as  to 
the  court  where  the  action  shall  be  brought  in 
section  6,  are  all  confined  to  proceedings  "un- 
der this  Act,"  the  text  books  argued  and  af 
firmed  that  the  workman's  common-law  rischts 
remained  unimpaired.  Roberts  &  WsJlace 
Employers'  Liability,  3d  ed.  207, 209, 831;  Era- 
ser, Mast.  andS.  8ded.  172;  Spens&  Younger, 
Employer  and  Employed,  130, 131;  Macdonell, 
Mast,  and  S.  659,  660. 

The  practice  of  proceeding  under  the  statute 
and  at  common  law  in  the  same  action  seems 
to  have  been  settled  in  Scotland.  McDonagh  v. 
MaeLeUan,  13  Ct.  Sess.  4th  ser.  1000, 1003;  Mor- 
rison V.  Baird,  supra;  Roberts  &  Wallace 
Employers'  Liability,  200.  And  the  intelligible 
doubts  which  may  have  been  felt  as  to  the 
reasoning  in  Morrison  v.  Baird,  touching  the 
Tight  to  remove  the  whole  action  to  the  court 
of  session  under  §  6,  Spens  &  Younger,  178, 
did  not  affect  the  continued  existence  of  com- 
mon-law rights. 

We  shall  add  one  or  two  references  more 
specifically  applying  to  this  case  after  we  have 
stated  the  sub«<tance  of  sec  tion  1. 

By  section  1  of  theEngUsh  Act,  where  "per- 
sonal injury  is  caused  to  a  workman  (1)  by 
reason  of  any  defect  in  the  condition  of  the  i 
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.  .  .  machinery  .  .  .  used  in  the  business  of 
the  emploiyer,  ...  the  workman  .  .  .  shall 
have  the  same  right  of  compensation  and  rem- 
*edies  against  the  employer  as  if  the  workman 
had  not  been  a  workman  of,  nor  in  the  service 
of,  the  employer,  nor  engaged  in  his  work." 
This  right,  it  will  be  seen,  is  given  by  this  sec- 
tion without  qualification.  But  then  section  2 
goes  on  to  say  that  he  shall  not  be  entitled 
"under  this  Act"  to  any  right  of  compensation 
or  remedy  against  the  employer  under  section 
1,  (1)  "unless  the  defect  therein  mentioned 
arose  from  or  had  not  been  discovered  or  rem* 
edied  owing  to  the  negligence  of  the  employer, 
or  of  some  person  in  Uie  service  of  the  employ- 
er, and  intrusted  by  him  with  the  duty  of  see- 
ing that  .  .  .  machinery  .  .  .  (was)  in  proper 
condition." 

Standing  in  this  form  it  Was  tolerably  clear 
that  section  1  (1)  was  not  intended,  in  connec- 
tion with  section  2,  to  codify  as  well  as  to  en- 
large a  rule  of  the  common  law  and  to  make 
all  actions  by  workmen  for  defects  in  machin- 
ery statutory,  but  that  like,  the  other  sub-sec- 
tions of  section  1,  it  purported  at  most  only  to 
do  away  with  the  defenses  that  the  workman 
impliedly  took  upon  himself  the  ordinary,  man- 
ifest risks  of  his  employment  (^Weblin  v.  Bal- 
lard, and  Thomas  y.  QuartermatTie^  supra;  Tar- 
mouth  V.  France,  L.  R.  19  Q.  B.  Div.  647, 654, 
see  p.  667),  or  that  the  defect  w^as  due  to  the 
negligence  of  the  person  intrusted  by  the  mas- 
ter with  the  supervision  of  the  machinery,  and 
that  he  was  the  plaintiff's  fellow  servant,  the 
ground  on  which  the  defendant  escaped  in  Wil- 
son V.  Merry,  L.  R.  1  H.  L.  Sc.  826;  Griffiths 
V.  Dudley  and  Morrison  v.  Baird,  supra.  The 
purport  of  section  1  was  made  clearer  by  the 
woi^s  "under  this  Act,"  just  quoted  from  sec- 
tion 2,  and  the  intent  of  section  2  obviously  was 
to  cut  down  and  limit  the  unqualified  provis- 
ions of  section  1,  to  cases  where  there  had  been 
negligence  on  the  part  either  of  the  employer 
or  of  the  person  intrusted  by  him.  See  Stuart 
V.  Emns,  49  L.  T.  N.  S.  188,  8.  C.  81  Week. 
Rep.  706;  TJiomas  v.  Quartermaine,  L.  R.  18 
Q.  B.  Div.  685,  693. 

It  seems  to  follow  that,  assugsrested  by  Rob- 
erts &  Wallace,  Emplo^rers'  Lmbility,  208,  the 
requirement  of  notice  m  section  4  m  order  to 
maintain  an  action  "under  this  Act,"  does  not 
mean  that  a  workman  is  "to  lose  aU  right  of 
action  because  he  gives  no  notice  of  injury, 
even  when*the  employer  himself  is  the  calpnble 
person,  and  the  workman  is  at  death's  door 
during  the  whole  of  the  six  weeks. "  In  Thom- 
as V.  Quartermaine,  L.  R  18  Q.  B.  Div.  702, 
Fry,  L.  J.,  cites  with  approval,  although  to  a 
didferent  end,  another  passage  from  page  252  of 
the  same  work,  a  part  of  which  is  as  follows: 
"Suppose  that,  altogether  throufrh  the  careless- 
ness of  the  emplover  or  of  the  persons  intrusted 
with  the  duty  of  looking  after  the  ways,  etc.,  a 
foot  bridge  becomes  and  is  allowed  to  remain 
in  a  defective  and  dangerous  condition,  so  that 
a  workman  who  is  iniured  whilst  using  the 
biidge  in  the  course  of  his  duty  and  ignorant 
of  its  condition  would  clearly  have  a  right  to 
sue  the  employer  in  the  first  case  at  common 
law  or  under  the  Acts,  and  in  the  second  under 
the  Act." 

Whether  correct  or  not,  this  was  the  state  of 
comment  upon  and  construction  of  the  Eng^ 
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lish  statute  when  the  Massachusetts  Act  wac 
passed,  copyinff  its  words  very  cloSely.  We 
cannot  deal  with  the  latter  quite  on  the  same 
footing  as  if  the  Legislature  had  framed  it  in 
their  own  language  used  for  the  first  time.  We 
must  assume  that  they  were  content  with  the 
expounded  meaning  of  the  words  which  they 
adopted.  But  it  would  not  need  the  aid  of 
previous  expositions  to  show  that  the  main  pur- 
pose of  the  Statute  is  to  extend  tbe  liability  of 
employers  in  favor  of  employes,  that  it  does 
not  attempt  to  codify  the  whole  law  upon  the 
subject,  and  that  it  leaves  open  some  common- 
law  defenses  and  some  common-law  liabilities. 
In  view  of  these  general  considerations  we  are 
to  construe  the  Statute  liberall v  in  favor  of  em- 
ployes, and  we  ought  to  be  slow  to  conclude 
that  indirectly  and  without  express  words  to 
that  effect,  it  has  limited  the  workman's  com- 
mon-law rights  most  materially  in  respect  to 
the  conditions  and  times  of  bringing  an  action 
and  the  amount  which  he  can  recover.  For  all 
these  provisions  stand  upon  the  same  footing 
with  regard  to  the  present  case.  General  max- 
ims are  of  tenor  an  excuse  for  the  want  of  accu- 
rate analysis  than  a  help  in  determining  the  ex- 
tent of  a  duty  or  the  conslruction  of  a  statute. 
But  certainly  with  such  a  statute  as  this,  we 
agree  that  common-law  rights  are  not  to  be 
tSken  away  by  doubtful  implications  and  affir- 
mative words.  Wilbur  v.  urane,  13  Pick.  284, 
290;  Burden  v.  Crocker,  10  Pick.  383,  889;  2 
Inst.  200;  Com.  Dig.  Actions  upon  Statutes, 
C;  Chapman  v.  Pickersgill,  2  WWs.  145,  146; 
Wilson  V.  West  Hartlepool  B,  Co.  2  De  G.  J.  & 
S.  475,  496. 

However,  instead  of  following  the  order  of 
the  English  Act,  the  Legislature  sought  to 
abridge  and  simplify  matters  by  carrying  over 
the  qualifying  clause,  which  we  have  quoted 
from  the  English  section  2  into  section  1  of  our 
Act,  so  that  it  runs,  when  personal  injury  is 
caused  to  an  employ^,  who  is  himself  in  the 
exercise  of  due  care,  etc.,  by  reason  of  any  de- 
fect in  the  condition  of  the  machinery  etc., 
'*  which  arose  from  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of  the 
employer  or  any  person  in  tbe  service  of  the 
employer  and  intrusted . "  etc. ,  the  employe  shall 
have  the  same  right  of  compensation  and  rem- 
edies against  the  employer  as  if  he  had  not  been 
an  employe,  etc. 

If  we  are  right  in  the  view  which  we  take  of 
the  intention  of  the  Legislature,  we  should  have 
had  less  difficulty  in  discovering  it,  and  in  car- 
rying it  out,  if  the  language  of  the  English  stat- 
ute had  been  followed  less  exactly,  and  if  the 
tmnsposition  just  mentioned  had  not  been  made. 
In  1887  it  was  settled  law  in  Massachusetts 
that  masters  were  personally  bound  to  see  that 
reasonable  care  was  used  to  provide  reasonably 
safe  and  proper  machinery,  so  that  if  the  duty 
was  intrusted  to  another  and  was  not  performed, 
the  fact  that  the  proximate  cause  of  the  dam- 
ages was  the  negligence  of  a  fellow  servant  was 
no  defi»nse.  Oilman  v.  Eastern  B,  Go.  18  Al- 
len, 433,  440;  Lawless  v.  Connecticut  Biver  B. 
Co.  186  Mass.  1. 

The  rule  in  Wilson  v.  Merry,  supra,  practi- 
cally, if  not  in  terms,. had  been  modified  very 
much  in  favor  of  servants.  Bogers  v.  Ludlow 
Mfg.  Co.  144  Mass.  198,  202,  3  liew  Eng.  Rep. 
D21. 
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Furthermore,  the  requirement  that  the  em- 
ploy6  shall  himself  be  in  tbe  exercise  of  due 
care,  which  was  left  to  implication  in  the  En? - 
lish  Act,  is  stated  explicitly  in  ours.  Thus  it 
falls  out  that  the  part  of  section  1,  to  which  we- 
are  referring,  seems  at  first  si^ht  to  add  noth- 
ing to  the  common  law  as  previously  declared, 
and  by  its  form  has  very  much  the  air  of  a  leg- 
islative statement  of  the  principles  of  the  cases. 

But  we  should  assume  that  section  1  (1)  was- 
nugatory,  sooner  than  admit  that  it  cut  down 
the  common-law  rights  of  employes  under  the 
deceptive  form  of  enlarging  them.    We  cer- 
tainly do  not  believe  that  by  combining  section. 
2  (1)  of  the  English  Act,  with  section  1  (1),  it 
meant  to  give  any  new  meaning  or  scope  to  the 
two  clauses,  the  words  of  which  are  so  carefully 
followed.    The  intention  was  merely  to  abridge 
the  model  and  make  it  more  compact.    Aa  in 
the  original,  the  reference  to  negligence  is  solely 
for  the  purpose  of  q\ialifying  the  operation  of 
the  other  part  of  the  sentence,  not  for  the  pur- 
pose   of    codification.     The   purpose  of   the 
whole  is  still  only  to  abolish  perhaps  the  de- 
fense of  implied  assumption  of  risk  and  cer- 
tainly that  of  negligence  of  a  fellow  servant 
{Asliteff  V.  Hart,  147  Mass.  573, 1  L.  R.  A.  355), 
as  it  was  in  the  English  statute  and  as  is  mani- 
festly the  case  in  the  second  and  third  clauf^es 
of  the  same  section.    Were  this  not  so,  the 
cumbrous  conclusion,  which  applies  to  all  the 
clauses  alike,  "shall  have  the  same  right,  etc., 
as  if  he  had  not  been  an  employe  nor  in  the 
service  of  the  employer,"  etc.,  hardly  would 
have  been  adopted  from  the  English  Act.    If 
there  are  no  cases  for  which  the  first  clause  is 
needed,  all  that  is  to  be  said  is  that  to  that  ex- 
tent the  Legislature  too  hastily  assumed  that  tbe 
law  of  Massachusetts  was  the  same  as  that  of 
England. 

We  shall  not  undertake  to  decide  until  it  is 
necessary  whether  section  1  (1)  has  not  an  opera- 
tion in  excluding  the  defense  of  implied  as- 
sumption of  risk,  where  the  defect,  although 
manifest,  is  still  properly  attiibutable  to  the 
negligence  of  the  master  or  of  the  person  in- 
trusted by  him,  which  is  one  of  the  cases  held 
to  be  covered  by  the  English  Act.  Tarmauth 
Y.  France,  svpra;  Thrt^sell  v.  Harulyside,  L. 
R.  20  Q.  B.  Div.  859.  Compare  Frazer  v.  Hood, 
15  Ct.  Sess.  4th  ser.  1878. 

Neither  shall  we  consider  whether  the  Act 
would  apply  to  cases  where  by  our  decisions 
negligence  in  making  small  repairs  needed 
from  day  to  day  may  still  be  attributed  to  a 
fellow  servant.  Johnson  v.  Boston  TouhBoat 
Co.  135  Mass.  209;  McGee  v.  Boston  Cordage 
Co.  189  Mass.  445;  Moynihan  v.  HiOa  Co.  146 
Mass.  586,  6  New  Eng.  Rep.  286. 

If  the  Act  does  apply  to  such  cases,  there  is 
the  stronger  reason  for  saying  that  its  only  pur- 
pose is  to  extend  the  common-law  liability  to 
the  previously  excluded  cases.  And  if  the  ob- 
ject is  to  make  a  rule  which  will  reach  extremcy^ 
not  touched  by  the  common  law,  the  fact  that 
this  is  done  by  a  new  and  broader  rule,  the 
terras  of  which  are  necessarily  wide  enoug^h  to 
include  the  narrower  common-law  principle, 
does  not  show  an  intention  to  prejudice  rights 
which  the  Statute  was  not  needed  to  create. 
Whether  or  not  an  action  could  be  maintained 
under  the  Statute  in  a  case  where  there  is  a  com- 
mon-law  remedy,  as  assumed  in  a  passage  which 
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we  have  quoted  concerning  the  English  Act, 
we  need  not  decide.  If  the  facts  warrant  a  re- 
covery at  common  law  it  is  not  likely  that  any 
plaintiff  will  wish  to  rely  upon  the  Statute,  al- 
though when  it  is  uncertain  how  the  facts  will 
turn  out  it  may  be  necessary  and  proper  to 
join  a  count  on  the  statute  with  one  on  the  com- 
mon-law liability. 

For  the  foregoing  reasons  we  are  of  opinion 
that  in  those  cases  within  the  words  of  Stat. 
1887,  chap.  270,§  1  (1),  in  which  the  common  law 
gives  an  employ^  a  remedy,  he  still  has  a  right 
to  sue  under  the  same  conditions  and  to  recov- 
er damages  to  the  same  extent  as  if  the  Statute 


had  not  been  passed.  We  are  also  of  the  opinion 
that  so  far  as  section  1  (1)  is  concerned  the  re- 
quirements of  notice  in  section  8,  as  aconditioi^ 
to  maintaining  actions  "under  this  Act"  only 
applies  to  those  extremes,  if  any,  lying  outside 
the  common-law  rule,  but  embraced  by  section 

1  (1),  unless  a  case  shall  arise  in  which  the 
plaintiff,  although  he  has  a  remedy  at  com- 
mon law,  insists  on  relying  upon  the  Statute 
alone.    See  the  olraervations  on  Ooodhue  v.  Dix, 

2  Gray,  181,  in  Beynolds  v.  Hanra/ian,  ICKV 
MubN.  313,  815. 

Judgment  for  plaintiff. 


MICHIGAN  SUPREME  COURT. 
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V. 

HIBERNIA  INSURANCE  CO.,  of  New  Or- 
leans, La.,  Appt. 

(....Mich...-) 

One  who  has  gone  into  posseasion  under 
a  land  contract  of  purchase  and  who  Has  paid  a 
portion  of  the  purchase  price,  and  entered  into 
an  undertakinfiT  to  pay  the  balance,  his  oontraot 
lequiriDfiT  him  to  Keep  the  buildings  insured,  is  the 
Unconditional  and  sole  "  owner  of  the  property 
within  the  meanlnsr  of  a  proviso  in  an  insurance 
policy  avoiding  the  policy  unless  the  assured  is 
such  owner. 

(October  18, 1889.) 

ERROR  to  the  Circuit  Court  of  Saginaw 
County  to  review  a  judgment  upon  a  ver- 
dict directed  for  plaintin  in  an  action  upon  a 
policy  of  fire  insurance.    Affirmed, 

The  case  sufficiently  appears  in  the  opinion. 

Messrs, WiXhur  Sb  Brncker,  for  defendant, 
oppellant: 

The  plaintiff  was  not  the  sole  and  uncondi- 
tional owner  in  fee  of  the  property  insured  and 
therefore  the  policy  was  void  db  initio.  This 
condition  in  the  policy  was  a  warranty,  and 
not  a  representation. 

Hazard  v.  Nero  England  M.  Ins,  Co.  88  U.  S. 
8  Pet.  557,  580  (8  L.  ed.  1043);  Mers  v.  Frank- 
lin 2ns.  Co.  68  Mo.  127, 131;  Brown  v.  WiUiams, 
28  Me.  252;  Illinois  Mut.  F.  Ins,  Co.  v.  Mar- 
seilles Mfg.  Co.  6  111.  236,  268, 265. 

But  whether  a  warranty  or  a  representation 
is  of  no  real  importance  in  the  case  at  the  har, 
since,  if  a  representation,  it  is  one  affecting  and 
increasing  the  hazards  of  the  risks,  and  conse- 
quently, if  not  true,  one  that  avoids  all  liability 
on  the  part  of  the  company. 

Lycoming  F.  Ins.  Co,  v.  '^ Haven,  95  U.  S.  242 
(34  L.  ed.  473);  Columbian  Ins,  Co.  v.  Lawrence, 
27  U.  8.  2  Pet  25,  47  (7  L.  ed.  335);  Columbia 
Ins.  Co,  V.  Lawrence,  85  U.  S.  10  Pet.  508,  516 
(9L.  ed.  512). 

The  vendee  under  a  land  contract  is  not  the 
owner  of  an  equitable  fee  in  the  land,  nor  a 
trustee  of  the  unpaid  purchase  money  for  the 
benefit  of  the  vendor;  and  the  vendor  is  not  a 
trustee  of  the  legal  title  for  the  benefit  of  the 
purchaser. 

Champion  v.  Broicn,  6  Johns.  Ch.  898,  403; 
Huffman  v.  Hummer,  17  N.  J.  Eq.  268;  Brero- 
er  V.  Herbert,  80  Md.  801 ;  Paine  v.  Mellcr,  6  Ves. 
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Jr.  849;  Rayner  v.  Preston,  L.  R.  18  Ch.  DIv. 
1;  Qreen  v.  Smith,  1  Atk.  572. 

At  law  a  land  contract  does  not  give  the  ven- 
dee any  interest  in  the  land.  Thelegal  title  re- 
mains in  the  vendor.  And  \yhen  the  contract 
has  been  fully  performed  by  the  purchaser  he 
cannot  at  law  compel  the  vendor  to  grant  such 
title.  When  the  contract  is  silent  the  vendee  is 
not  even  entitled  to  possession. 

Burnett  v.  CaldweU,  76  U.  S.  9  Wall.  290  (19 
L.  ed.  712). 

When  he  is  given  possession,  such  possession 
is  not  adverse  to  the  vendor  but  is  the  posses- 
sion of  the  vendor. 

Oreeno  v.  Munson,  9  Vt.  87,  81  Am.  Dec.  605. 

If  after  taking  possession  the  vendee  makea 
default,  his  possession  thereafter  is  tortious, 
but  not  advei'se,  and  the  vendor  is  entitled  to 
possession  and  may  maintain  ejectment. 

Browning  v.  Estes,  8  Tex.  462,  49  Am.  Dec. 
760;  Wright  v.  Moore,  21  Wend.  280;  Hatch  y. 
Cobb,  4  Johns.  Ch.  559. 

A  contract  to  sell  is  not  a  sale,  not  an  aliena- 
tion. 

Phillips  V.  Merrimack  Mut.  F.  Ins,  Co.  10 
Cush.  850:  Morrison  v.  Tenn,  M,  <fc  F,  Ins,  Co, 
18  Mo.  262,  59  Am.  Dec.  299,  note;  NcwJiaU  v. 
Union  Mut,  F.  Ins.  Co.  52  Me.  180, 182;  Trum* 
bull  V.  Portage  Co.  Mut.  Ins.  Co.  12  Ohio,  805, 
315.  See  Agricultural  Ins.  Co.  v.  Montague, 
38  Mich.  548;  Laslierv.  8t.  Joseph F.  dbM.  Ins. 
Co.  86  N.  Y.  428;  Clay  F.  &  M.  Ins,  Co.  v. 
Huron  Salt  &  Lumber  Mfg.  Co.  81  Mich.  346. 

This  very  question  has  been  directly  before 
the  courts  of  Alabama  and  Missouri,  and  the 
result  reached  is  that  a  vendee  under  a  contract, 
who  has  only  performed  the  conditions  of  the 
contract  in  part,  is  not  the  sole,  absolute  and 
unconditional  owner  in  fee  simple. 

Mers  v.  Franklin  Ins.  Co.  98  HLo.  127;  Broton 
V.  Commercial  F,  Ins.  Co.  86  Ala.  189.  See 
Clay  F.  <fc  M.  Ins.  Co.  v.  Huron  Salt  d  Lumber 
Mfg.  Go,  81  Mich.  846,  356;  Columbian  Ins.  Co. 
V.  Lawrence,  27  U.  S.  2  Pet  25  (7  L.  ed.  335)^ 
Hough  Y,  City  F,  Ins.  Co,  29  Conn.  10. 

Messrs,  Durand  Sd  Brewer,  for  plaintiff, 
appellee: 

Plaintiff  was  the  owner  of  the  property  by 
equitable  title  and  the  risk  of  its  destruction 
was  his  risk.  Nobody  was  under  obligation  ta 
rebuild  for  him  and  he  could  protect  himself 
only  by  insurance. 

Farmers  Mut.  F,  [Ins,  Co.  v.  Fogelman,  8S 
Mich,  485. 
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September  2,  1878,  Squires,  Tajrlor  &  Co. 
made  a  secoDd  note  dated  that  day  K)t  the  same 
amount,  time,  and  in  precisely  the  same  form 
as  the  first  note,  and  which  was  indorsed  by 
said  firm  and  by  the  defendant  in  the  same 
manner,  and  it  was  discounted  hj  the  plaintiff 
September  11,  1878,  for,  and  avails  credited  to 
said  firm. 

September  11,  1878,  Squires,  Taylor  &  Co. 
made  a  third  note  dated  that  da^  for  $12,000, 
for  the  same  time  and  in  precisely  the  same 
form  of  the  first  note,  except  1 20  hop:8beads  of 
tobacco,  stated  to  be  of  the  value  of  $15,000, 
were  ))ledged  as  security.  Said  firm  and  this 
defendant  indorsed  said  note  in  the  same  man- 
ner in  which  the  first  note  was  indorsed,  and 
it  was  then,  September  11,  1878.  discounted  by 
the  plaintiff  for,  and  the  avails  credited  to  said 
firm. 

November  27.  1878,  Squires,  Taylor  &  Co. 
made  a  fourth  note  dated  that  day  for  $4,000, 
for  the  same  time  and  in  precisely  the  same 
form  of  the  first  note,  except  forty  hogs- 
heads of  tobacco,  stated  to  be^of  the  value  of 
$5,000,  were  pledged  as  security.  Said  firm 
and  this  defendant  indorsed  said  note  in  the 
same  manner  'in  which  the  first  note  was  in- 
dorsed, and  it  was,  on  that  dav,  November 
27,  1878,  discounted  by  the  plaintiff  for,  and 
the  avails  credited  to  said  firm. 

Squires,  Taylor  &  Co.  paid  the  president  of 
the  defendant  $360  for  indorsing  said  four 
notes,  being  at  the  rate  of  one  fourth  of  one 
per  cent  per  month  for  every  month  of  the 
time  said  notes  run. 

In  December,  1878.  said  firm  pledged  to  said 
bank  forty  hogsheads  of  tobacco  as  security 
for  the  four  notes,  in  addition  to  those  pledged 
as  security  for  each  note.  The  four  notes  were 
dishonored  and  duly  protested.  Upon  a  sale 
of  the  tobacco  pledgea,  the  first  and  second 
notes  were  paid  and  such  sums  applied  on  the 
third  and  fourth  notes  that  there  was  due  on 
them  May  7, 1879,  $12,621.68,  for  the  recovery 
of  which  this  action  was  brought  against  the 
members  of  the  firm  of  Squires,  Taylor  &  Co., 
who  did  not  defend,  and  against  the  appellant, 
which  defends  on  the  grounds: 

(1)  That  the  board  of  directors  of  the  de- 
fendant was  without  power  to  authorize  its 
president  to  bind  it  by  contracts  of  indorse- 
ment, made  for  the  accommodation  of  others, 
for  a  consideration  paid  by  them. 

(2)  That  its  board  of  directors  never  author- 
ized its  president  to  make  these  or  like  indorse- 
ments. 

(8)  That  its  president  being  a  director  of  the 
plaintiff— an  officer  of  both  corporations — the 
contracts  of  indorsement  are  void,  and  that 
the  .plaintiff  had  knowledge  of  the  facts  con- 
stituting the  alleged  defenses  when  it  dis- 
counted the  notes. 

Upon  the  trial  before  a  referee  the  defenses 
were  overruled  and  a  judgment  ordered  for  the 
amount  claimed,  which  was  entered  and  was  af- 
terwards affirmed  by  the  general  term. 

Mr,  William  H.  JngermoUf  for  appellant: 
Corporations  are  not  only  incapable  of  mak- 
ing contracts  which  are  forbidden  by  their  char- 
ter, but  in  general  they  can  make  none  which 
are  not  necessarily  essential,  either  directly  or 
Indirectly,  to  effect  the  objects  of  their  creation. 
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Pa.  D.  AM,  SUamNav,  Co.  v.  Dandridoe,  8 
Gill  &  J.  248;  N.  F.  Firemen  Im.  Co.  v.  Ely,  5 
Conn.  560;  People  v.  UUea  Ine.  Co.  15  Johns. 
388;  North  Hiver  Ins.  Co.  v.  Lawrence,  8  Wend. 
482;  4  Kent,  Com.  240;  N.  T.  Firemen  Ins.  Go.  v. 
Ely,  2  Cow.  678;  BroughtouY.  Mancheeter  d S. 
J^ater- Works  Co.  8  Barn.  &  Aid.  1. 

This  defendant  corporation  is  one  of  limited 
and  special  powers.  The  powers  given  to  it 
bjT  its  charter  must  be  strictly  employ^,  and 
with  special  reference  to  the  defined  objects  of 
the  corporation. 

Potter,  Corp.  §§  8,  54;  Green's  Brice,  Ultra 
Vires,  278;   Uticn  Ins.  Co.  v.  Scott,  19  Johns.  1. 

The  defendant's  charter  is  matter  of  public 
law;  ^nd  those  dealing  with  it  are  presumed  to 
l)e  acquainted  with  it,lind  boimd  by  its  provis- 
ions. 

Leavitt  v.  Tates,  4  Edw.  Ch.  174;  Potter, 
Corp.  190;  Adriance.Y.  Booms,  52  Barb.  399. 

No  power  to  create  such  an  obligation  is  con- 
ferred on  this  Company.  K  not  expressly 
given,  it  is  withheld. 

Sedgw.  Stat.  Constr.  2d  ed.  291,  294,  and 
cases  cited;  FanneTs  db  M.  Bank  v.  Empire 
Stone  Dressing  Co.  •  Bosw.  275;  Central  Bank 
V.  Empire  Stone  Dressing  Co.  26  Barb.  23;  Mor- 
ford  V.  Farmers  Bank,  26  Barb.  568;  Bank  of 
Qenesee  v.  Patchin  Bank,  13  N.  Y.  309;  Pa. 
D.  <&  M.  Steam  Nav.  Co.  v.  Dandridge,  supra. 

One  who  deals  with  the  officers  or  agents  of 
a  corporation  is  bound  to  know  their  power  and 
the  extent  of  their  authority;  the  corporation  is 
only  bound  by  their  acts  and  contracts  which 
are  within  the  scope  of  their  authority. 

Lowell  F.  C.  Sav.  Bank  v.  WincJiesier^  8  Al- 
len, 109;  Zdbriskie  v.  Cleveland,  C.  <fc  C.  B.  Co. 
64  U.  8.  23  How.  398  (16  L.  ed.  497):  Penrce  v. 
Madison  &  L  E.  Co.  62  U.  8.  21  How.  443  (16 
L.  ed.  184);  Salem  Bank  v.  Oloveester  Bank,  17 
Mass.  1;  The  moyd  Acceptances,  74  U.  8. 7  Wall 
676  (19  L.  ed.  178);  U.  S.  v.  City  Bank,  62  U.  a 
21  How.  364  (16  L.  ed.  133). 

It  cannot  be  presumed  that  the  agent  of  a 
corporation  had  authority  to  transact  business 
which  the  corporation  itself  was  not  by  its  char- 
ter authorized  to  engage  in. 

Alexander  v.  Catddwell,  83  N.  Y.  480;  Dab- 
ney  v.  Stevens,  2  Sweeny,  415.  See  Chicago  d 
JT.  W.  B.  Co.  V.  James,  22  Wis.  194;  Farmers 
Loan  d  Trust  Co.  v.  Carroll,  5  Barb.  618, 649; 
Farmers  d  T.  Bank  v.  Harrison,  57  Mo.  503. 

The  party  claiming  under  the  contract  must 
show  it  to  be  within  the  powers  of  the  officer 
alleged  to  have  made  it. 

Farmers  Bank  v.  McKee,  2  Pa.  818;  Bfe»  ▼. 
Bear  River  d  A.  Water  d  Min.  Go.  20  Cal.  602; 
Burnes  v.  PenneU,  2  H.  L.  Cas.  520. 

This  bank  is  not  a  bona  fide  holder  for  value 
without  notice.  Squires'  Bank  should  be  on  its 
guard  in  dealing  through  him,  since  he  was 
nkely  to  deceive  them,  having  interests  con- 
trary to  the  bank's  and  being  likely  to  misrep- 
resent or  exaggerate  his  authority. 

Bank  of  U.  S.  v.  Davis,  2  Hill,  451;  Story, 
Ag.  131;  Sandford  v.  Handy,  28  Wend.  260; 
National  Bank  v.  Norton,  1  Hill,  572;  BisaeU 
V.  Micli.  Southern  d  N.  2.  B.  Co.  22  N.  Y.  804; 
Sutton  V.  Dillaye,  3  Barb.  529;  Fulton  Bank  v. 
N.  T.  d  S.  Canal  Co.  4  Paige,  186;  PiMier  v. 
Bank  of  Butland,  19  Vt  410;  Smith  ▼.  South 
Boyalton  Bank,  82  Vt.  341;  Fulton  Bank  v. 
Benedict,  1  Hall,  480. 
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The  duty  of  Squires,  if  he  was  an  "agent"  of 
the  German- American  Mutual  Warehousing  & 
Security  Company,  to  sell  its  indorsement,  was 
to  sdl  it  for  the  most  he  could  get;  but  as  a  di- 
rector of  the  Park  Bank,  his  duty  was  to  buy 
it  for  the  least. 

Jevoett  ▼.  MOUr,  10  N.  Y.  402;  N.  T.  Cent. 
Ins,  Co.  V.  Nat.  Protection  Ins,  Go.  14  N.  Y.  86; 
Gardner  v.  Ogden,  28  N.  Y.  827;  York  Build- 
ing Go,  V.  MeKemis,  8  Paton,  App.  Cas.  878; 
Duneamb  v.  Neto  York.  H,  &  N.  i£  Cb.  84  N. 
Y.  199;  Batik  Oomrs,  v.  Bank  of  Buffalo,  6 
Paiffe,  498. 

llie  power  of  a  corporation  to  become  * 'ac- 
commodation indorser^*  of  a  third  party's  note, 
to  the  third  party's  own  order,  does  not  exist. 

Oauiter  v.  Biehnumd,  69  N.  Y.  478;  Cawley 
T.  Costelio,  16  Hun,  808;  note  to  OnmweU  v. 
BemU,  40  K  Y.  491;  Farmers  db  M.  Bank  y. 
Empire  Stone  Dressing  Co.  6  Bosw.  276:  Mor- 
ford  V.  Farmers  Bank,2S  Barb.  668;  Ventral 
Banky,  Empire  Stone  Dressing  Co,  26  Barb.  28; 
Bank  of  Genesee  v.  PateMn  Bank,  18  N.  Y.  809. 

Officers  of  a  company  haye  no  power  to  au- 
thorize the  execution  oi  a  note  as  surety  for  an- 
other, in  a  matter  haying  no  relation  to  their 
corporate  business;  and  a  party  receiying  such 
a  note  with  any  notice  of  such  circumstances 
cannot  maintain  action. 

Ball  y.  Auburn  Tump,  Co,  27  Gal.  266; 
Bank  of  Genesee  y.  Patchin  Bank,  19  N.  Y.  812, 
18  N.  Y.  809;  Central  Bank  v.  Empire  Stone 
Dressing  Co,  and  Morford  y.  Farmers  Bank, 
supra;  Bridgeport  City  Batik  y.  Empire  Stone 
Dressing  Co.  80  Barb.  421;  Bmead  y.  Indian- 
apolis, P,  db  C,  R.  Co,  11  Ind.  104. 

A  third  party's  notes  drawn  by  them  and  to 
fheir  own  order,  and  after  procuring  a  pre- 
tended corporation  indorsement,  the  notes  sUll 
being  in  the  maker's  hand,  and  being  offered  by 
them,  and  discounted  for  them,  on  collateral 
belonging  to  them,  all  the  facts  being  eyident  on 
the  paper  and  from  the  transactions,  show 
clear  and  simple  accommodation  indorsements. 

Lafierty  y.  Burr,  1  Wend.  629. 

Mr.  Francis  C.  Barlow»  for  respondent: 

One  of  defendant's  by-laws  read  thus: 

"The  president  shall  haye  the  general  direc- 
tion, superintendence  and  superyision  of  the 
affairs  ...  of  the  Company."  This  includes 
a  power  to  make  Indorsements  and  contracts. 

HaseaU  y.  Life  Asso.  of  America,  6  Hun,  161; 
Coats  y.  DonneU,  94  K  Y.  176;  Goodwin  y. 
Union  Screw  Co,  84  N.  H.  880. 

When  the  power  of  an  agent  to  do  an  act  de- 
pends upon  the  existence  of  an  extrinsic  fact 
which  is  peculiarly  within  the  knowledge  of 
the  agent,  the  person  dealing  with  the  agent 
may  rely  upon  his  representation  that  the 
fact  exists,  and  the  doing  of  the  act  by  the 
agent  is  a  representation  that  the  extrinsic  fact 
does  exist. 

I^orth  Biter  Bank  v.  Aymar,  8  Hill,  262; 
Farmers  d  Jfaf.  Bank  y.  Butchers  d  D.  Bank, 
16  N.  Y.  126,  26  How.  Pr.  1,  14  N.  Y.  628; 
Boyal  British  Bank  y.  Turquand,  6  El.  A  BL 
248,  6  El.  &  Bl.  827. 

Squires'  next  source  of  authority  was  the  de- 
fendant's course  of  business,  known  to  and 
done  with  the  authority  of  its  directors. 

Phillips  y.  Campbell,  48  N.  Y.  271;  Commer- 
cial Bank  y,  mnian,  1  Hill,  601;  Oleott  y.  Tio- 
ga R  Co.  217  N.  Y.  660;  MerehanU  Nat.  Bank 
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y.  State  Nat,  Bank,  77  U.  S.  10  Wall.  604  (19 
L.  ed.  1008);  WatkinsY,  Yince,  2  Stark.  868. 

The  ihird  ground  of  Squires'  authority  to  in- 
dorse the  notes  in  suit  is  the  fact  that  the  direc- 
tors committed  the  whole  management  of  the 
Company  to  his  hands,  and  hence  must  be 
deemed  to  haye  giyen  him  all  the  powers  which 
they  themselyes  could  exercise. 

New  York  d  N.  H.  B.  Co.  y.  ScJiuyler,  84  N. 
Y.  80;  MshkiU  Sav.  Inst,  y.  Fishkill  Nat. 
Bank,  80  N.  Y.  162;  Conotter  y.  Mutual  Ins, 
Co,  1  N.  Y.  290;  City  Bank  y.  Perkins,  4  Bosw. 
420;  Beers  Y.  Phomix  Glass  Co,  14  Barb.  858. 

When  a  man  discounts  an  indorsed  note,  it 
is  presumed  that  he  relied  on  the  indorsement 

Weeks  y.  Fox,  8  Thomp.  &  C.  856. 

A  bona  fide  holder  for  yalue,  without  no- 
tice, can  recoyer  upon  accommodation  paper 
made  by  a  corporation,  even  though  the  cor- 
poration has  no  power  to  make  it. 

Mechanics  Bkg.  Asso,  v.  N.  Y.  d  S,  White 
Lead  Co,  28  How.  Pr.  74,  79,  affirmed,  35  N. 
Y.  506;  Bank  of  Genesee  y,  Patchin  Bank,  13 
N.  Y.  809.  19  N.  Y.  312;  First  Nat,  Bank  y. 
HaU,  44  N.  Y.  895;  BisseU  y.  Mich.  Sout/iem 
d  N.  L  B,  Co,  22  N.  Y.  289;  Booth  y.  Farmers 
d  M,  Nat,  Bank,  4  Lans.  306,  50  N.  Y.  400; 
Weeiks  y.  Fox,  8  Thomp.  &  C.  856. 

When  a  corporation  has  power,  under  any 
circumstances,  to  issue  negotiable! securities, 
the  bona  fide  holder  has  a  right  to  presume  that 
they  were  issued  under  the  circumstances 
which  gaye  them  the  requisite  authority. 

Lexington  y,  Butler,  81  XT.  S.  14  WaU.  296 
(20  L.  ed.  812);  Bissdl  y.  Mich,  Southern  d  N. 
L  B.  Co,  22  N,  Y,  289;  MerehanU  Nat.  Bank 
y.  State  Nat.  Banket  U.  8.  10  Wall.  644  (19 
L.  ed.  1018).  See  Barnes  y.  Ontario  Bank.  19 
N.  Y.  164;  Saff<yrd  y,  Wyekoff,  4  Hill,  446;  1 
Parsons,  Notes  and  Bills,  2d  ed.  166;  Willmarth 
V.  Oraviford,  10  Wend.  844 

That  the  defendants  had  power  to  make  or 
indorse  commercial  paper  tor  some  purpose 
cannot  be  denied.  Eyery  corporation,  unless 
expressly  prohibited  by  its  charter,  has  a  right 
to  do  those  acts,  as  incidental  to  its  business. 

Barry  y.  Merchants  Exchange  Co,  1  Sandf. 
Oh.  280;  Curtis  y.  Leavitt,  15  N.  Y.  9;  Smith 
Y,  Law,  21  N.  Y.  298;  Ang.  &  A.  Corp.  §  257; 
WiUmarth  y.  Crawford,  10  Wend.  342;  Oleott 
Y,  Tioga  R  Co.  40  Barb.  187;  Leavitt  y.  Blatch- 
ford.  5  Barb.  9;  Peruvian  B.  Co.  y.  Thames  d 
M.  M,  Ins.  (^.  L.  R  2  Ch.  App.  617;  Kent  y. 
Quicksilver  Min.  Co.  78  N.  Y.  176. 

The  notes  in  suit  were  not  indorsed  for  the 
accommodation  of  Squires,  Taylor  &  Co.  As 
the  indorsements  were  giyen  to  attract  storage, 
it  was  a  good  consideration,  and  they  were  not 
accomm^ation  indorsements. 

See  Conn.  Mut.  L.  Ins.  Co.  ▼.  Cleveland,  C 
d  C.  B.  Co.  41  Barb.  9;  Amot  y.  Erie  B.  Co. 
6  Hun,  608;  ZabriskieY.  Cleveland,  C.  d  O.  B. 
Co,  64  U.  S.  23  How.  881  (16  L.  ed.  488);  Be 
West  of  England  Bank,  L.  R.  14  Ch.  Diy.  817. 

That  the  consideration  was  small  in  com- 
parison with  the  liability  incurred  is  imma- 
teria. 

Burd  V  Green,  17  Hun,  834;  Ea/rl  y.  Peck,  64 
N.  Y.  596. 

That  the  notes  were  discounted  by  the  plain- 
tiffs for  the  makers  did  not  indicate  to  the 
plaintiffs  that  the  indorsements  were  made  for 
the  accommodation  of  the  makers. 
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See  Goodman  y.  Earwii,  4  Ad.  &  El.  870; 
Magee  ▼.  Badger,  84  N.  X.  249;  Hoiehkiw  v. 
i^o^.  /GfA<M  <fi  L.  JB^nA;,  88  U.  S.  21  WaU.  859 
@2  L.  ed.  649);  ^  parUJSsUibrook,  2Jjow.  547; 
^A^2  V.  J%>nA;  €f  England,  17  C.  B.  161. 

The  Warehouse  Company  had  power  to  make 
advances  upon  all  property  received,  stored 
and  deposited  with  it.  There  is  nothing  illegal 
about  advancing  credit  instead  of  money,  and 
nothing  unnatural. 

Munn  y.  GommisHon  Co,  16  Johns.  44.  See 
HoicaU  y.  Life  Amo.  of  America,  5  Hun,  151; 
Tripp  V.  8waneey  Paper  Co.  18  Pick.  291;  Fur- 
nies  y.  Gikhriet,  1  Sandf.  58;  Eolbrook  v.  Bas- 
set. 6  Boew.  147;  Lucas  y.  Pitney,  27  N.  J.  L. 
221;  Taknan  y.  Bochester  City  Bank,  18  Barb. 
128.  • 

The  knowledge  which  Squires  had  about 
these  notes  did  not  become  that  of  the  Bank. 
He  did  not  acquire  that  knowledge  as  a  direc- 
tor of  the  plaintiffs,  but  as  an  officer  of  the  de- 
fendants. 

West/leld  Bank  y.  Comen,  87  K  T.  820;  At- 
ktntie  State  Bank  y.  Saverp,  82  N.  Y.  291. 

Where  a  director  applies  for  a  discount, 
whether  for  himself  or  others,  he  is  not  mak- 
ing a  discount;  and  moreover.  Squires,  as  a 
single  director,  had  no  power  to  make  dis- 
counts, and  these  notes  were  discounted  by  the 
president  and  cashier. 

Louisiana  State  Bank  v.  Beneeal,  18  La.  527; 
Be  Marseilles  Extension  B.  Co,  L.  R.  7  Ch.  App. 
168. 

An  abuse  of  a  general  authority  does  not  in- 
validate the  authority. 

Booth  V.  Farmers  Jb  M.  Nat,  Bank,  50  N.  Y. 
400. 

"Notice"  of  an  infirmity  in  commercial 
paper  is  an  affirmative  defense. 

Catlin  v.  Hansen,  1  Duer,  809;  Ross  v.  Bedell, 
5  Duer,  462;  Cowing  v.  Altman,  71  K  Y.  436; 
Dalrymple  v.  Hillenbrand,  62  N.  Y.  11 ;  By  les, 
Bills,  5th  Am.  ed.  118. 

Follett»  Gk,  J,,  delivered  the  opinion  of  the 
court: 

The  statute  by  which  the  defendant  was  in- 
corporated provides  that,  in  addition  to  the 
powers  therein  enumerated,  it  shall  possess  all 
the  powers  and  privileges  of  corporations  or- 
ffanized  under  the  Manufacturing  Act,  chap. 
40,  Laws  1848,  and  the  Acts  extending  and 
amending  the  same,  except  wherein  such  Acts 
are  inconsistent  with  the  provisions  of  the  in- 
corporating statute. 

The  litigants  agree  that  the  defendant's  board 
of  directors  had  power  to  authorize  its  presi- 
dent to  make  and  indorse  promissory  notes  for 
the  purpose  of  transacting  the  business  it  was 
authorized  to  engage  in,  and  that  such  power 
was  conferred  by  the  board  on  its  president 

The  powers  of  corporations  are  those  enum- 
erated m  the  statutes  under  which  tJiey  are  in- 
corporated^ in  general  statutes,  in  the  articles 
of  association,  and  like  instruments  executed  hi 
pursuance  of  the  statutes  (denominated  by  Mr. 
Brice  "construing  instruments,"  UltraVires,  2d 
Am.  ed.  27),  and  also  such  powers  as  flow 
from,  or  are  incidental  and  necessary  to,  the  ex- 
ercise of  the  enumerated  powers.  1  Rev.  Stat. 
599,  §§  1,  2,  8. 

Counsel  have  not  directed  our  attention  to, 
Dor  have  we  found  in  any  of  the  statutes  re- 
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ferred  to,  a  provision  empowering  the  defend- 
ant*to  bind  itself  by  making  or  indorsing  prom- 
issory notes  for  Uie  accommodation  of  the 
makers  for  a  consideration  paid. 

It  is  well  settled  that  such  a  power  is  not  in- 
cidental to  the  powers  expressly  conferred  on 
corporations  organized  under  statutes  author- 
izing the  formation  of  corporations  for  bank- 
ing, insuring,  manufacturing  and  like  business 
corporations.  Central  Bank  "7,  Empire  Stone 
Dressing  Co,  26  Barb.  28;  Bridgeport  City  Bank 
v.  Empire  Stone  Dressing  Co.  80  Barb.  421; 
Pa/rmers  dk  M.  Bank  v.  Empire  Stone  Dressing 
Co,  5  Bosw.  275;  Morford  v.  Farmers  Bank,  26 
Barb.  568;  Bank  of  Genesee  v.  Patekin  Bank,  18 
N.  Y.  809;  .^na  Nat,  Bank  v.  Carter  Oak  L, 
Ins,  Co,  50  Conn.  167;  Monument  Nat,  Bank 
V.  Globe  Works,  101  Mass.  57;  Davis  v.  Old 
Colony  B.  Co.  181  Mass.  258;  Culver  v.  Beno 
Beat  Estate  Co,  91  Pa.  867;  Hall  v.  Auburn 
Turnpike  Co.  27  Cal.  255. 

The  defendant  having  the  general  power  to 
bind  itself  by  promissory  notes  and  contracts  of 
indorsement,  the  plaintiff  is  entitled  to  recov- 
er if  it  is  a  holder  of  the  notes  for  value  and 
without  notice  that  they  were  indorsed  for  the 
accommodation  of  the  makers,  and  not  in  the 
usual  course  of  business. 

The  referee  finds  that  in  consideration  of  one 
fourth  of  one  per  cent  per  month  for  every 
month  of  the  time  on  which  the  notes  were 
given,  the  defendant  indorsed  for  Squires,  Tay- 
lor &  Co.,  between  November  10,  1876,  and 
August  27,  1878,  the  date  of  the  first  note  in 
suit,  nineteen  notes  precisely  like  the  four  in 
suit,  except  dates  and  amounts,  .agmgating 
$170,000,  which  were  discounted  by  me  plain- 
tiff for  and  the  avails  placed  to  the  credit  of 
Squires,  Taylor  &  Co. 

The  referee  also  finds  that  defendant's  presi- 
dent was  never  authorized  b^  its  board  of  di- 
rectors to  indorse  commercial  paper  for  the 
accommodation  of  makers,  or  to  indorse  such 
paper  for  a  consideration  paid  by  the  makers, 
and  that  none  of  them  knew  that  such  indorse- 
ments had  been  made  until  this  action  was 
brought.  14th  and  28d  findings  of  fact,  pages 
884-386;  89th,  40th  and  41st  findings  of  fact, 
pages  52,  58. 

The  fact  that  the  maker  of  a  promissory  note 

Srocures  it  to  be  discounted  for  his  own  bene- 
t,  is,  if  unexplained,  notice  to  the  discounter 
that  the  indorsement  is  not  in  the  usual  course 
of  business,  but  is  for  the  accommodation  of 
the  maker.  StcUl  v.  CatskiU  Bank,  18  Wend. 
466;  Fielden  v.  Lahens,  9  Bosw.  486,  8  Trans. 
App.  218,  2  Abb.  App.  Dec.  Ill,  6  Abb.  Pr. 
K  S.  841;  1  Ames  Cases,  Bills  and  Notes,  788; 
Bank  of  Vergennes  v.  Cameron,  7  Barb.  148; 
Hendrie  v.  Berkowite,  87  Cal.  118;  Lemoine  v. 
Bank  of  North  America,  8  Dillon,  44;  Bloom  v. 
Helm,  58  Miss.  21;  Daniel,  Neg.  Inst.  2d  ed. 
297,  §  865;  Edwards,  Bills  and  Notes,  Sd  ed. 
98,  §  105. 

^  parte  Estabrook,  2  Low.  547,  is  opposed  to 
these  authorities,  but  this  case  is  in  confiict 
with  the  decisions  in  this  State,  and  we  believe 
it  to  be  without  the  support  of  any  well  consid- 
ered case. 

The  indorsements  having  been  made  for  the 
accommodation  of  the  makers,  the  plaintiff, 
having  discounted  the  notes  with  notice  of  that 
fact,  cannot  recover. 
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The  judgment  tfunUd  be  rewreed,  and  a  new 
trial aranted,  toith  eoaU  to  abide  the  event. 
All  ooncur. 


William  T.    WALTON  and   Wife,  Beepta,, 

AGRICULTURAL   INSURANCE  CO..   of 
WatertowD,  N.  Y.  Appt, 

(....N.T.....) 

1.  The  conveyance  of  property  by  a  hus- 

iMind  to  his  wife,  throutfh  atnlrd  party,  will  avoid 
a  policy  of  loaurance  thereon  lamed  to  the  hus- 
Ijaod  and  wife  Jointly  while  the  exclusive  title  to 
the  property  was  in  the  husband,  and  which  pro- 
vides that  it  shall  become  null  and  void  in  case  the 
insured  property  be  sold  or  conveyed,  or  if  the 
interest  of  the  parties  be  changed  in  any  manner. 

S.  For  the  purpose  of  mvc/Utlng  a  condi- 
tion in  a  flre  insurance  policy  that  the  policy 
shall  be  void  if  the  premises  are  sold  or  conveyed, 
or  the  interest  of  the  parties  therein  changed, 
parol  evidence  that  at  the  time  the  policy  was  Is- 
sued to  both  the  owner  and  his  wife  he  requested 
that  it  should  be  so  drawn  as  to  cover  not  only 

.  his  interest  but  also  that  of  his  wife  after  he 
should  convey  to  her,  and  that  he  was  told  that 
the  policy  as  issued  would  accomplish  that  result, 
is  not  admissible  where  the  action  is  based  on  the 
polioy  as  it  was  written. 

(Bradley,  HaUfitt  andBrovon^  J  J.,  dissent). 
(October  »,lB8e.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  G^eneral  Term  of  the  Supreme  Court, 
Second  Department,  affirming  a  judgment  of 
Uie  Westchester  Circuit  in  favor  of  plaintiffs, 
and  an  order  denying  a  motion  for  a  new  trial 
on  the  minutes,  in  an  action  upon  a  policy  of 
fire  insurance.    Bevereed, 


Statement  by  Parker,  /..* 

Appeal  from  a  Judgment  of  the  General 
Term  of  the  Supreme  Court,  in  the  Second 
Judicial  Department,  affirming  a  Judgment  at 
circuit,  and  ati  order  denying  defendant's  mo- 
tion for  a  new  trial,  made  upon  the  minutes. 

The  action  was  brought  upon  a  policy  of  in- 
surance issued  by  the  defenoant,  to  recover  the 
sum  of  $5(X)  for  loss  sustained  by  the  burning 
of  a  bam,  a  quanlitj  of  bay  and  grain,  and 
two  horses.  The  policy  of  insurance  contained 
the  following  condition :  '  'If  the  said  property 
be  sold  or  conveyed,  or  if  the  interest  of  the 
parties  therein  be  changed  in  any  manner, 
whether  by  the  act  of  the  parties  or  by  opera- 
tion of  law,  .  .  .  then,  ana  in  every  such  case, 
and  in  either  of  said  events,  this  policy  shall  be 
null  fmd  void  until  the  written  consent  of  the 
Company  at  the  home  office  is  obtained." 

At  the  time  of  the  application  for  an  issuance 
of  the  policy,  William  T.  Walton  was  the  owner 
of  the  premises  insured.  About  five  months 
thereafter,  he  conveyed  said  property  to  a  third 
person,  who  on  the  same  day  didy  conveyed 
the  same  to  Eliza  D.  Walton,  the  wife  of  Wil- 
U  am.    Notice  of  these  transfers  was  never  given 

Note.— Policy  of  flre  insurance;  clauses  which 
operate  by  way  of  forfeiture  to  be  strictly  con- 
strued. Bussell  V.  (3edar  Rapids  Ins.  Oo.  (Iowa)  4 
L.  R.  A.  680,  fiots. 
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to  the  defendant;  neither  was  the  written  con- 
sent of  the  Company  at  the  home  office  ob- 
tained. 

William  T.  Walton,  against  the  objection  of 
the  defendant,  testified  that  he  told  the  agent, 
at  the  time  the  application  for  insurance  was 
made,  that,  as  soon  as  he  had  finished  repairing 
the  buildings  he  should  convey  the  property  to 
his  wife,  and  that  he  wanted  a  policv  so  made 
out  as  to  cover  his  interest  now,  and  the  interest 
of  his  wife  after  conveyance  made;  that  the 
agent  replied  that  he  oomd  accomplish  that  r^ 
suit  by  making  the  policy  out  to  William  T. 
Waltoii  and  wife.  It  was  thereupon  arranged 
that  such  a  policy  should  be  applied  for,  and  he 
signed  an  application  to  the  Company^  The 
evidence  was  duly  objected  to  b^  the  defend- 
ant, and  an  exception  taken  to  its  admission. 
Northrup,  the  agent,  contradicted  Walton's  teo- 
timony  In  such  respect;  but  that  question  was 
determined  in  favor  of  the  plaintiffs,  in  a 
special  finding  made  by  the  jury. 

The  agent  or  solicitor  who  made  out  the  ap- 
plication was  not  a  general  agent,  and  did  not 
have  authority  to  issue  policies.  His  duty  was 
to  make  out  applications  for  insurance,  andfor^ 
wfurd  them  to  the  home  office  of  the  Company, 
where  they  were  passed  upon.  If  rejects  the 
matter  was  at  an  end;  if  accepted,  a  policy  of 
insurance  was  made  out  and  forwarded  to  the 
agent  for4elivery  on  receipt  of  premium.  Re- 
specting the  extent  and  limitation  of  the  au- 
thority of  the  agent  to  represent  the  defendant, 
the  policy  in  question  provided  as  follows: 
"Agents  of  the  Company  are  permitted  to  give 
the  consent  of  the  dompanv  to  assignment  of 
policies;  but  no  agent  of  the  Company  is  per- 
mitted to  give  consent  of  the  Company  in  anr 
other  cases  required  by  the  provisions  of  this 
policy,  or  to  waive  any  stipulation  or  condition 
contained  herein;  but  in  all  cases  where  the 
consent  of  the  Company  is  required  by  this 
policy,  other  than  consent  to  the  assignment  of 
the  policy,  such  consent  must  be  obtained  at 
the  home  office  of  the  Company." 

The  trial  court  charged  the  jury,  as  a  matter 
of  law,  that  the  conveyance  from  husband  to 
wife  through  a  third  person  did  not  vitiate  the 
policy,  and  that  the  plaintiffs  were  entitled  to 
recover.  Defendant  excepted.  The  jury  ren- 
dered a  verdict  in  favor  of  the  plaintiffs  m  the 
sum  of  $585.50,  and  the  judgment  entered 
thereupon  was  subsequently  affinned  at  general 
term.    The  defendant  appeals  to  this  court. 

Mr  A.  H.  Sawyer/for  appellant: 
After  the  issuing  of  the  policy  the  propertr 
was  conveyed  by  Walton  to  a  man  named  Al- 
len and  by  Allen  to  Mrs.  Walton,  and  such 
transfers  were  without  the  written  or  other 
consent  of  the  Company.  These  transfers 
were  clearly  within  the  prohibition  of  the  pol- 
icy, and,  being  without  the  consent  of  the  Com- 
pany, rendered  the  policy  void. 

dukes  ▼.  Manufacturere  F,  d  M.  Ins,  Co,  181 
Mass.  164;  Baldmn  ▼.  Bartford  F.  Ins.  Oo,  60 
N.  H.  422;  Savage  v.  Howard  Ins.  Co.  52  N.  Y. 
504;  Tatham  v.  Commerce  Ins.  Co.  4  Hun,  186; 
Qermond  ▼.  Home  Ins,  Co.  2  Hun,  540;  Perry 
V.  LoriOard  F.  Ins.  Co.  6  Lans.  201,  61  N.  Y. 
214;  Sherwood  Y.  Agricultural  Ins.  Co.  78  N. 
Y.  447;  FoaU  ▼.  Hartford  F.  Ins.  Co.  119  Maas. 
259;  Farmers  Ins.  Co.  y.  Archer,  86  Ohio  8t 


«78 


KttW   YOBK  COUBT  OF  APPBAIiB. 


Ocrr., 


600 ;  Langdan  v.  Min-nesota  Farmen  Muk  F, 
Ins,  Asao.  22  Minn.  198. 

The  evidence  offered  and  received  under  de- 
fendant's objection  and  exception  tending  to 
show  tbat  Northrup,  the  solicitor  of  the  de- 
fendant, was  informed  that  the  plaintiff,  Wil- 
liam T.  Walton,  owned  the  property,  but  in- 
tended at  some  future  time  to  convey^  the  same 
to  his  wife  Eliza  D.  Walton,  was  immaterial 
and  incompetent,  and  should  have  been  ex- 
cluded. 

Wilson  V.  Oenesee  Mut  Ins.  Go.  14  N.  Y. 
418;  Alexander  v.  Qermania  F,  Ins.  Co,  66 
N.  Y.  467;  McClnskey  v.  Providence  Wash.  Ins. 
Co,  126  Mass.  806;  Merserau  v.  Phanix  Mut. 
L.  Ins.  Co.  66  N.  Y.  274;  Agrumltural  Ins.  Co. 
V.  Montague,  88  Mich.  548,  81  Am.  Rep.  826. 

The  agent  had  no  power  to  \^  aive  this  con- 
dition of  the  policy. 

Walsh  V.  Hartford  F.  Ins.  Co,  78  N.  Y.  6; 
Martin  v.  UnitersaH  L.  Ins.  Co.  85  N.  Y.  278, 
282;  Western  Assur.  Co.  v.  Eect<yr,  85«Ky.  294; 
Frost's  Detroit  Lumber  dW.  W.  Works  v.  Mil- 
lers M.  Mut.  Ins.  Co.  87  Minn.  800;  Havens  v. 
Home  Ins.  Co.  9  West.  Rep.  685,  111  Ind.  90; 
Forbes  v.  Agawam  Mut.  F.  Ins.  Co.  9  Cush. 
470. 

Mr.  W*  W.  Westervelty  for  respondents: 

The  application  for  insurance  was  special. 

If  the  agent  omitted  to  describe  the  interest 
as  given  him  in  the  policy  the  defendants  will 
be  deemed  to  have  waived  the  conditions  in  the 
policy  and  are  estopped  from  setting  up  the 
agent's  failure  to  do  so. 

Richmond  v.  Niagara  F.  Ins.  Co.  19  N.  Y. 
280. 

The  agent  might  waive  the  performance  of  a 
condition  inserted  in  the  policy  for  the  benefit 
of  the  company. 

Benninghoff  v.  Agricultural  Ins.  Co.  98  N. 
Y.  495. 

The  transfer  of  title  from  William  T.  Walton 
through  a  third  party  to  his  wife  before  loss 
occurred  ifr  not  such  a  transfer  as  would  void 
the  TX)licv 

Wolfe  V.  SeeuHty  F.  Ins.  Co.  39  N.  Y.  49; 
Benninghoff  v.  Agricultural  Ins.  Co.  supra. 


*»  J,,  delivered  the  opinion  of  the 
court: 

The  contract  of  insurance  upon  which  the 
plaintiffs  base  their  right  to  recover  in  this  ac- 
tion provided  that  if  the  property  insured  be 
sold  or  conveyed,  or  if  the  interest  of  the  par- 
ties be  changed  in  any  manner,  the  policy  shall 
be  null  and  void  until  the  written  consent  of 
the  Company  at  the  home  office  shall  be  ob- 
tained. Subsequent  to  the  issuance  of  the  pol- 
icy the  property  was  conveyed  by  Walton, 
through  a  third  person,  to  his  wife,  without  the 
written  consent  of  the  Company.  Thus,  by 
the  terms  of  the  contract,  the  policy  of  insur- 
ance became  of  no  effect.  Upon  the  trial,  the 
plaintiffs  sought  to  relieve  themselves  from  the 
effect  of  the  violated  condition  by  the  introduc- 
tion of  oral  evidence  tending  to  show  that 
Walton  informed  the  defendant's  solicitor  of 
his  intention  to  convey  to  his  wife  after  a  few 
months,  and  requested  that  the  policy  be  so 
drawn  as  to  cover  his  interest  before  convey- 
ance, and  that  of  his  wife  afterwards,  and  that 
the  solicitor  informed  him  that  he  could  ac- 
complish that  result  by  issuing  the  policy  to 
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William  T.  Walton  and  wife.  The  evidence 
upon  that  subject  was  seasonably  objected  to 
by  the  defendant,  but  was  received  by  the  court, 
and  the  jury,  in  a  special  finding,  found  the 
fact  to  be  as  contended  for  by  the  plaintifb. 
The  question  presented,  therefore,  is.  Can  the 
})laintiffs  be  permitted  to  show,  in  contradic- 
tion of  the  express  terms  of  the  contract,  that 
it  was  orally  agreed,  before  its  making  and  de- 
livery, that  they  should  be  permitted  thereafter 
to  do  an  act  which  the  contract  forbids? 

This  is  not  an  action  brought  to  so  reform  a 
contract  as  that  it  shall  be  made  to  voice  the 
agreement  which  the  parties  intended  to  make. 
On  the  contrary,  it  is  based  on  the  policy  as  it 
was  written,  and  cannot  be  maintained  by  evi- 
dence that  the  contract  was  intended  to  be  a 
different  one;  for  a  policy  of  insurance  is  pre- 
sumed to  embrace  the  entire  agreement  of  the 
parties.  The  precedent  oral  agreement  cannot 
be  regarded  as  a  part  of  the  policy,  or  in  any 
wise  effective  as  a  contract  Like  other  writ- 
ten contracts,  the  oral  agreement  preceding  its 
execution  and  delivery  is  presumed  to  have 
become  merged  in  it,  and  its  terms  cannot  be 
controlled  or  varied  by  parol  evidence.  Pindar 
V.  BesoluU  F.  Ins.  Co.  47  N.  Y.  114;  Ripleu  v. 
u&na  Ins.  Co.  80  N.  Y.  186;  Alston  v.  Mechan^ 
ics  Mut.  Ins.  Co.  4  Hill,  829.  The  cases  of  Van 
Sehoick  v.  Niagara  F.  Ins.  Co.  68  K  Y.  434; 
Woodruff  Y.  Imperial  F.  Ins.  Co.  83  N.  Y.  135, 
and  Short  v.  Home  Ins.  Co.  90  N.  Y.  16, — are 
not  in  confiict  with  this  rule. 

True,  oral  evidence  was  received  in  each  of 
those  cases.  It  was  not  received,  however,  for 
the  purpose  of  contradicting  the  written  agree- 
ment, or  to  show  that  the  parties  made  a  dif- 
ferent contract  than  the  one  expressed,  but  to 
demonstrate  that  the  insurer,  at  the  time  of  the 
issuance  of  the  policy,  had  knowledge  of  the 
facts,  the  existence  of  which  was  asserted 
upon  the  trial  to  constitute  a  breach  of  war- 
ranty. Upon  such  proof  was  predicated  an 
estoppel  against  the  insurer.  It  was  held,  in 
effect,  that  if  the  insurer  receive  pay  for  a  pol- 
icy of  insurance,  knowing  it  to  be  invalid  when 
issued,  he  shall  be  deemed  to  be  estopped  from 
insisting  upon  its  invalidity.  The  object  of 
this  rule  is  to  prevent  fraud,  and  to  render  it 
impracticable  for  insurers  to  attempt  the  acqui- 
sition of  premiums  upon  policies  known  to  be 
invalid  when  issued.  The  principle  of  those 
cases  cannot  be  applied  here.  The  act  which 
the  contract  declares  shall  vitiate  the  policy 
had  not  been  performed  when  the  policy  was 
issued.  It  was  not  an  existing  fact.  The  pol- 
icy was  therefore  valid  at  the  time  of  its  issu- 
ance, and  so  remained  until  the  property  was 
conveyed  without  the  consent  of  the  defend- 
ant. Certainly,  the  facts  here  disclosed  fail  to 
suggest  a  fraud  which  will  estop  the  defendant 
from  interposing  as  a  defense  the  warranty 
against  a  conveyance  of  the  property.  As  the 
defendant  is  not  estopped,  and  the  action  is 
brought  upon  the  contract  as  it  was  written,  it 
follows  that  the  admission  of  parol  testimony 
to  vary  or  contradict  one  of  its  provisions  was 
error. 

Judgment  should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

FoUett,  Ch.  J.,  and  Potter  and  V&nBt 

r/f/.,  concur. 


1889. 


Walton  v.  AGKicuLTURAii  Inbubascb  Co. 


679 


Bradley»  J,^  dissenting: 

The  main  question  is  whether  there  is  a 
breach  of  the  provision  of  the  policy  that  "  if 
the  said  property  shall  be  sold  or  conveyed,  or 
if  the  interest  of  the  parties  therein  be  changjed 
in  any  manner,  whether  by  act  of  the  parties 
or  by  operation  of  law,  .  .  .  this  policy  shall  be 
null  and  void  until  the  written  consent  of  the 
Ck>mpany  at  the  home  office  is  obtamed;"  and, 
if  so,  whether  such  breach  is  available  to  the 
defendant  as  a  defense.  When  the  policy  was 
made,  and  the  property  by  it  insured,  the  title 
to  the  property  was  in  the  plaintiff  William  T. 
Walton,  and  afterwards,  before  the  loss,  it  was 
conveyed  by  him,  through  a  third  party,  to 
his  wife,  the  plaintiff  Eliza  D.  Walton,  who 
had  the  title  as  the  time  of  such  loss.  The 
policy  was  made  to  both  of  the  plaintiffs,  and 
by  it  the  defendant  undertook  to  make  good  to 
the  insured,  their  heirs,  executors  and  admin- 
istrators, such  loss  or  damage,  not  exceeding  in 
amount  the  sum  insured,  as  should  happen  by 
fire  to  the  property  during  the  term  of  the  in- 
0urai\pe.  This  contract  was  made  by  the  de- 
fendant to  plaintiffs  jointly,  apparently  for  the 
purpose  of  indemnifying  both  of  them  against 
loss  or  damage,  as  to  all  the  property,  as  if  they 
had  a  united  interest  in  it.  The  inquiry  arises. 
Why  was  this  done  so  by  the  defendant?  If 
the  Company  were  not  advised  that  the  title 
was  wholly  m  the  husband  at  the  time  the  con- 
tract was  made,  it  might  be  said  that  the  pol- 
icy was  made  in  that  form  because  it  wa%called 
^r  by  the  application  of  the  plaintiffs.  But 
tioiat  question  is  answered  hy  evidence  on  the 
part  of  the  plaintiffs  to  the  effect  that,  when 
&e  defendant's  agent  called  upon  the  husband 
to  obtain  the  insurance,  he  was  advised  by  him 
that  he  then  had  the  title,  and  intended  to  con- 
vey the  property  to  his  wife,  and  wanted  the 
policy  so  that  it  would  insure  the  property 
while  he  held  it,  and  have  the  like  effect  after 
the  conveyance  to  her,  and  was  informed  by 
the  agent  that  it  could  be  done  by  a  policy  to 
both  of  them.  It  was  then  undei^tood  that  it 
diould  be  so  made  for  that  purpose,  and  an 
application  was  prepared  by  the  agent  accord- 
ingly; and,  when  the  agent  delivered  the  pol- 
i^,  he  assured  the  husband  that  such  was  its 
effect  Upon  that  subject  the  jury  specially 
found  that  there  was  an  understanding  be- 
tween the  agent  and  Mr.  Walton,  at  the  time 
the  application  was  made,  that  the  premises 
would  be  transferred  by  tJie  latter  to  his  wife 
thereafter,  and  that  the  policy  was  issued  to 
Walton  and  his  wife  on  that  account  by  the 
•defendant.  The  powers  of  the  agent  were 
somewhat  defined  by  his  certificate  of  appoint- 
ment, which  was  that  he  was  constituted  agent, 
"with  full  power  to  wceive  proposals  of  insur- 
ance, ...  to  consent  to  assignments  of  pol- 
icies, and  to  attend  to  the  business  of  said 
agency  in  accordance  with  the  rules  and  regu- 
lations of  said  Company,  and  to  such  instruc- 
tions as  may  be  given  by  its  officers."  He  was 
not,  therefore,  a  general  agent  of  the  defend- 
ant, and  had  not  the  power  to  waive  the  con- 
dition of  the  policy  first  above  mentioned. 
YfiUon  V.  Qmme  MuU  Ins,  Co,  14  N.  Y.  418. 

But  the  defendant  was  resi>onsib]e  for  the  acts 
of  the  agent  within  the  scope  of  his  authority, 
and  chargeable  with  the  knowledge  he  acquired 
in  the  exercise  of  his  power  having  relation 
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to  it,  and  upon  which  he  acted,  and  the  parties 
insured  relied  in  their  dealing  with  him. 
The  matter  of  title  to  the  property,  at  the  time 
the  application  and  policy  were  made,  was  a 
legitimate  fact  of  inquiry  and  representation. 
The  policy  provides  that  applications  for  insur- 
ance must  be  made  in  writing,  and  signed  by 
the  applicant  or  by  his  authority,  and  that  aU 
its  statements  will  be  deemed  warranties;  and 
if  the  interest  of  the  insured  be  any  other  than 
the  entire  unconditional  and  sole  ownership  of 
the  property,  for  the  use  and  benefit  of  the  in- 
sured, it  must  be  so  'represented  to  the  Com- 
pany in  the  application;  otherwise  the  policy 
will  be  void.  And  any  misrepresentation  or 
concealment  will  have  the  like  effect.  It  may 
be  assumed,  so  far  as  it  is  essential  to  do  so,  that» 
the  defendant  was  charged  with  knowledge  of 
any  information  received  by  the  ai?ent,  on  the 
occasion  of  taking  the  application,  in  respect  to 
the  title  of  the  property  insured.  Mcmcen  y. 
Montgomery  Co.  Mui,  im,  Co,  5  Hill,  101;  Van 
8choick  v.  Niagara  F.  Ins.  Go.  68  N.  Y.  484. 

The  Company,  then  with  knowledge  that  the 
wife  had  no  title  to  the  property,  united  her 
with  her  husband  as  a  party  insured  by  the 
policy,  for  the  purpose  of  indemnifying  her 
against  such  loss  as  she  might  suffer  at  the  time 
and  in  the  event  it  should  occur.  That  interest 
was  dependent  upon  transfer  of  the  property, 
or  some  interest  in  it,  to  her  by  her  husband. 
There  was  no  apparent  reason  for  making  the 
wife  a  party  to  the  policy  other  than  that  she 
might  subsequently  acquire  some  interest  in  the 
property.  It  woulcf  ttierefore  seem  that  the 
taking  by  the  wife  of  the  title,  or  some  interest 
in  it,  from  her  husband,  may  be  deemed  to  have 
been  in  contemplation  between  the  parties  to 
the  contract  of  insurance  when  the  policy  was 
is»ied,  and  that  the  defendant  may  be  estopped 
from  asserting  to  the  contrary.  It  cannot  well 
be  claimed  that  the  wife  was  joined  with  a 
view  to  her  inchoate  right  of  dower  in  the  real 
property  covered  by  the  policy.  It  is  only  the 
entire  unconditional  and  sole  ownership  that  is 
insured,  unless  otherwise  represented  in  the  ap- 
plication. The  title  of  the  property,  or  interest 
in  it,  of  any  party  insurea,  is  in  no  manner 
qualified  in  the  application  or  policy. 

In  view  of  the  situation  as  above  represented, 
there  arises  the  further  question.  Was  the  prop- 
erty sold  or  conveyed,  or  the  interest  therein  of 
the  parties  insured,  in  any  manner  changed, 
within  the  meaning  of  the  provisions  of  the 
policy?  The  title  had  not  passed  from  those 
parties 'at  the  time  of  the  loss.  The  convey- 
ance through  a  third  party  to  the  wife  had  the 
effect  only  to  take  the  title  beyond  them  on  its 
way  to  her,  and,  in  practical  effect,  is  no  dif- 
ferent than  if  it  could  have  and  had  been  made 
directly  from  the  husband  to  the  wife.  Wolfe 
V.  Security  F.  Ins.  Go.  39  N.  Y.  49. 

If  they  had  held  the  title  jointly  when  the 
policy  was  made,  transfers  thereafter  made 
between  them  would  seem  not  to  come  within 
Uie  condition  of  the  policy  relating  to  the  sale 
or  conveyance  of  the  property  insured,  or  to 
the  change  of  the  interest  of  the  parties  in  it. 
Such  is  the  weight  of  authority  upon  that  sub- 
ject. Hoffman  v.  jEtna  F.  Ins.  Co.  32  N.  Y. 
405;  Keeney  v.  Hime  Ins.  Go.  71  N.  Y.  402; 
Dresser  v.  United  Firemen's  Ins.  Go.  45  Hun, 
298:  Burnett  v.  Buf aula  Home  Ins.  Co.  46  Ala. 
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11;  Pierce  v.  NaahnaF.  Ins.  Co.  50  N.  H.  297; 
Dermanir.  Borne  Mut.  Lu.  Go.  26  La.  Ann.  69; 
Wui  y.  Oitiiem  Ins.  Go.  27  Ohio  St  t;  Texas 
Bkg.  d  Ins.  Go.  v.  Cohen,  47  Tex.  406;  Potoers 
Y.  Ovardian  F.  d  L.  Ins.  Co.  186  Mass.  108; 
Peek  y.  Ifew  London  County  Mi4»  Ins.  Co.  22 
Conn.  576;  Locktoood  y.  Middlesex  Mut.  Aseur. 
Co.  47  Conn.  558. 

And  a  reason  for  such  oonstxuction  as  given 
by  Judge  Porter  in  the  Hoffman  Case,  and 
adopted  in  some  of  the  other  cases  cited,  was 
that  the  sales  and  conveyances  which  the  par- 
ties had  in  view  when  the  condition  was  made 
part  of  the  contract  was  "evidently  such  and 
such  only  as  would  transfer  the  proprietary 
interest  of  those  with  whom  the  insurers  con- 
tracted to  others  with  whom  they  had  not  con- 
sented to  contract.  They  testified  their  confi- 
dence in  each  of  the  assured  by  issuing  to  them 
the  policy,  but  they  did  not  choose  to  repose 
blind  confidence  in  others  who  mi^hb  succeed 
to  the  ownership.  .  .  .  The  design  of  the 
provision  was  to  interdict  all  sales  of  proprie- 
tary interests  by  parties  insured  to  parties  not 
insured." 

In  the  present  case  both  plaintiffs  were  par- 
ties to  the  contract,  and  both  were  insured  by  it. 
The  wife,  no  less  than  the  husband,  was,  by  the 
terms  of  the  policy,  insured.  The  title  and  en- 
tire interest  in  the  property  remained  in  the  par- 
ties whom  the  defendant  undertook  by  the  con- 
tract to  indemnify.  The  reason  of  the  rule  of 
construction  applied  In  the  Hoffman  Case  is  ap- 
plicable to  this  case.  The  confidence  reposed 
in  the  plaintiffs  must  be  deemed  to  have  been 
equal  as  to  each,  because  the  contract  was  made 
alike  with  both  of  them.  Such  contracts  are 
of  a  personal  nature,  and  in  making  them  are 
involved  considerations  having  relation  to  the 
character  of  the  persons  insiirS,  as  upon  their 
care  and  vigilance  the  reasonable  protection  of 
the  property  against  the  hazard  assumed  by  the 
insurer  is  dependent.  Hence  it  is  that  such 
conditions  are  inserted  in  policies,  so  that  the 
insurers  maj  not  be  subjected  to  consequences 
of  the  habits  or  motives  of  interest  of  those 
with  whom  no  contract  of  insurance  has  been 
made.  The  purpose  of  a  provision  in  a  contract 
may  be  entitled  to  some  consideration  in  its 
construction  and  application,  with  a  view  to 
the  intention  of  the  parties,  and  that  such  in- 
tention may  be  earned  into  effect.  Kelley  v. 
Upton,  5  Duer,  886;  ParshaU  v.  ^fgert,  54  N. 
Y.  18;  Colt  v.  PhcBnix  F.  Ins,  Co.  Id.  595. 

And  as  was  said  in  Boffman  v.  JEtna  F.  Ins. 
Co.  82  N.  Y.  418,  "words  should  not  be  taken 
In  their  broadest  import  when  they  are  equally 
appropriate  in  a  sense  limited  to  the  object  the 
parties  had  in  view."  In  such  case,  the  lan- 
guage employed  will  be  construed  contra  pro- 
ferentem, and  will  be  given  such  import  as  the 
promisor  had  reason  to  suppose  the  other  party 
understood  it.  McMaster  v.  Ins.  Co.  of  Nort/i 
America,  55  N.  Y.  222;  White  v.  Bovt,  78  N.  Y. 
505. 

It  is  only  when  no  other  construction  is  per- 
mitted that  such  an  one  as  produces  a  forfeit- 
ure, or  renders  a  contract  void,  will  be  adopted. 
BUeheock  v.  Nori/i,  Western  Jns.  Co.  26  N.  Y. 
68;  DiUeber  y.  Borne  L.  Ins.  Co.  60  N.  Y.  256; 
Coyns  y.  Weater,  84  N.  Y.  886. 

5L.R.A. 


The  promise  of  the  defendant  was  to  make 
good  the  loss  by  damage  to  the  property  which 
we  plaintiffs  should  sustain.  This  was  subject 
to  the  condition  that  the  property  should  not 
be  sold  or  conveyed,  or  the  interest  therein  of 
the  plaintiffs  changed.  The  title  did  not,  nor 
did  any  interest  in  it,  pass  from  the  parties 
insurea.  It  was  wholly  in  thoee  parties  when 
the  policy  was  made,  and  was  still  there  at  the 
time  of  the  loss.  In  that  sense  there  was  no 
sale  or  change  of  interest,  and  in  that  sense  the 
language  of  the  condition  may  be  interpreted, 
and  thus  the  supposed  intention  of  the  parlies 
to  the  contract  effectuated.  They  are,  by  the 
terms  of  the  policy,  treated  as  one  party  to  it, 
without  any  distinction  as  to  interest,  or  as  to- 
the  beneficial  results  which  might  come  from 
the  promised  indemnity.  This  leads  to  a  fur- 
ther proposition  that  the  defendant,  chargeable 
with  knowledge  of  the  situation  of  the  title  to 
the  property  at  the  time  the  policy  was  made» 
treated  the  plaintiffs  as  interested  jointly  in  it; 
and  if  that  relation  were  essential  to  the  right 
of  transfer  between  themselves,  without  breach 
of  the  condition  before  mentioned,  the  defend- 
ant is  disabled,  for  the  purpose  of  defense^  from 
denying  to  them  the  benefit  which  such  rela- 
tion would  afford.  Otherwise  it  may  be  said 
that  the  defendant  had  furnished  &n  opportu- 
nity to  itself  to  practice  a  fraud  upon  them, 
which  could  not  have  existed  if  the  policy  had 
been  made  to  the  husband  alone;  for  in  that 
case,  09  the  sale  and  conveyance  to  the  wife, 
she  could  have  taken  the  consent  of  the  Com« 
panv  to  the  transfer,  and  continued  the  policy^ 
for  her  benefit,  or  have  obtained  insurance  else> 
where.    8hort  v.  Borne  Ins.  Co,  90  N.  Y.  16. 

The  fact  that  she  was  made  a  party  to  it,  un- 
der the  circumstances  which  placed  her  in  that 
relation,  rendered  the  consent,  which  the  a^ent 
was  authorized  to  give,  of  transfer  of  the  policy, 
unnecessary,  and  she  was  at  liberty  to  assume 
that  it  was  effectual  for  her  indemnity. 

For  these  reasons  I  dissent  from  the  views  of 
the  majority  of  the  court  on  the  main  question 
before  stated.  The  evidence  of  the  cbnversa- 
tlon  between  the  agent  and  the  plaintiffs  waa 
at  least  competent  to  prove  that  the  informa- 
tion was  given  to  the  former,  in  respect  to  the 
title  of  the  property,  that  it  was  in  the  husband 
at  the  time  the  application  and  policy  were 
made.  None  of  the  defendant's  exceptions 
seem  to  have  been  well  taken.  The  evidence 
tended  to  prove  that  the  requisite  notice  was 
given  of  the  loss,  and  proofs  of  loss  were  fur- 
nished to  and  retained  hj  the  company.  Ber- 
mann  v.  Niagara  F.  Ins.  Co.  100  NT  Y.  412, 
1  Cent.  Rep.  707. 

No  objection  was  taken  bv  the  answer  to  the 
loinder  of  the  parties  deft naant,  and  therefore 
it  is  unnecessary  to  consider  the  question 
whether  they  where  properly  united  as  defend- 
ants. The  provisions  of  the  policy  relating  to 
the  barns  in  which  animals  were  insured  re- 
fer to  all  the  bams  embraced  in  it  at  the  time  of 
the  loss.  The  authorities  cited  by  the  defend- 
ant's counsel  do  not  support  his  contention  oi» 
this  question, 

The  judgment  should  be  affirmed* 

Haispht  and  Brown*  JJ.,  concur. 
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V, 

BO^RD  OF  POLICE  OP  OPELOUSAS 

et  al.,  AppU. 

(41  La.  Ann ) 

*1.  A  taxpayer  who  petitions  Ibr  the 
passaffe  ot  an  ordinance  levying  a  spedai 
nuc,  wh?  actively  supports  and  votes  for  tbe  or- 
dtDanoe  when  submitted  to  the  vote  of  the  taz- 
iwyers,  who  has  so  acted  1^  ad vanoement  of  his 
own  interest,  and  who  has  secured  an  advantage 
from  the  passage  of  the  ordinance,  upon  which 
other  parties  have  acted,  is  estopped  fK>m  setting 
up  the  illegality  and  unconstitutionaUty  of  the 
tax  as  a  defense  against  paying  it. 

8.  TheproTision8C»ftheCon8titati«inare 

intended  to  protect  the  citizen  against  forced 
oontributlons  levied  in  inoUium  beyond  the  power 
confided  to  the  taxing  authoritieB;  while  in  this 
case  the  tax  Is  levied  with  his  free  consent  and 
approval,  and  at  his  express  request. 

(July,  3880D 

APPEAL  from  a  judgment  in  favor  of  plain- 
ti£F  rendered  by  the  First  Justice's  (Jourt, 
Psrish  of  St.  Landry  (Thomas  B.  Brooks, 
Jusiiee  of  (he  Peace),  in  an  action  to  enjoin  the 
sale  of  plaintiff's  property  for  a  special  tax. 
BeeersecL 

Mr.  W.  0.  Perraolt,  City  Atiy,,  for  ap- 
pellants. 
Mr.  K.  Baillio  for  appellee. 

Fenner»  /.,  deliyered  the  opinion  of  the 
court: 

•  There  is  no  merit  in  the  motion  to  dismiss. 
The  judgment  was  signed  on  May  18,  and  on 
the  same  day,  in  presence  of  counsel  for  plain- 
tiff, in  open  court,  defendant  made  his  motion, 
and  obtamed  his  order  of  appeal.  No  citation 
of  appeal  was  necessary.  The  articles  1128- 
1188,  Code  Prac,  manifestly /efer  to  appeals 
from  justices'  courts  to  district  courts,  and  not 
to  appeals  directly  to  this  court. 

Appeals  were  taken  simultaneously  in  this 
case  and  in  another  numbered  l,83o,  of  our 
docket,  identical  in  character.  By  a  clerical 
error  the  certificates  to  the  two  transcripts  were 
ezdianged.  Under  certiorari  this  manifest 
error  has  been  corrected,  and  the  matter  is  too 
trivial  to  require  further  notice. 

A  member  of  the  board  of  police  of  an  in- 
corporated town  is  a  competent  surety  for  the 
board  in  its  corporate  capacity  on  a  bond  of 
appefd.  The  authorities  quoted  (Lafon  v.  La- 
fan,  a  Mart.  K.  S.  572,  and  Btate  v.  Probate 
Judge,  2  Rob.  (La.)  449)  have  not  the  slightest 
application. 

Oir  THB  IIEBITS. 

Plaintiff  enjoins  the  sale  of  his  property  for 
a  special  tax  feyied  under  an  ordinance  of  the 
Town  of  Opelousas,  on  the  ground  that  the 
ordinance  ley^ng  said  tax  is  lUegal  and  uncon- 
sdtntional.  The  defendant  opposes  a  plea  of 
estoppel,  and  a  general  denial.  The  plea  was 
referred  to  the  merits,  and,  after  trial,  the  Jus- 

^Head  notes  by  FsNiniR,  J. 
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tice  of  the  Peace  overruled  the  pica.  anu  gaye 
judgment  in  favor  of  plaintiff,  perpetuating 
the  injunction,  and  declaring  the  tax  illegal 
and  unconstitutional. 

The  record  discloses  the  following  facts:  In 
March,  1886,  the  court-house  in  Opelousas  was 
destroyed  by  fire.  Thereafter  a  formidable 
movement  was  inaugurated  to  secure  the  r^ 
moval  of  the  parish  seat  to  the  rival  Town  of 
Washington.  As  such  removal  required  future 
legislative  action,  and  a  yote  by  the  people,  it 
bS^me'  the  obvious  interest  of  those  favoring 
the  removal  to  induce  Uie  police  jury  to  post- 
pone the  rebuilding  of  the  court-house  until 
such  action  and  yote  could  be  had;  while,  on 
the  other  hand,  the  people  of  Opelousas  were 
vitally  interested  to  secure  the  immediate  re- 
building. To  induce  such  immediate  action, 
the  Opelousas  people  offered  to  aid  the  police 

iury  in  the  rebuilding  by  a  subscription  of 
(8,000,  to  be  raised  by  the  imposition  of  a  spe- 
cial tax  Gt  twenty-five  mills  on  all  the  taxable 
property  of  the  town.  To  make  good  this 
offer,  a  petition  was  prepare<!^  addressed  to  the 
Board  of  Police  of  Opelousas,  praying  for  the 
levy  of  such  tax,  which  petition  was  si^ed  by 
more  Uian  the  proportion  of  taxpayers  in  num- 
ber and  value  required  by  the  provtsions  of 
Acts  41  and  126  of  1882.  Acting  upon  said 
petition,  the  Board  of  Police  passed  an  ordi- 
nance levying  the  tax  as  prayed  for,  and  caused 
tbe  same  to  be  submitted  to  the  yote  of  the  tax* 
payers  in  pursuance  of  the  legal  requirements 
on  that  subject.  At  the  election,  126  votes  were 
cast,— 128  in  favor  of,  and  only  two  against, 
the  tax.  After  official  proclamation  of  tbe  ap- 
proval of  the  tax  by  the  voting  taxpayers,  the 
police  jury  of  the  parish,  acting  in  considera- 
tion and  upon  the  faith  of  ^id  tax,  entered 
into  the  contract  for  the  immediate  rebuilding 
of  the  court-house,  and  the  admirable  structure 
in  which  this  court  is  now  sitting  is  the  result. 
The  present  plaintiff  signed  the  petition  for 
the  tax,  and  voted  for  the  ordinance  levying 
the  tax.  He  had  previously  been  one  of  num- 
erous citizens  who,  in  order  to  influence  the 
police  jury,  had  signed  and  presented  a  doc- 
ument pledging  themselves  to  support  and  vote 
for  the  ordinance  levying  the  tax.  Plaintiff  is 
a  property  holder  and  large  merchant  in  the 
Town  of  Opelousas.  The  evidence  is  clear 
that  the  removal  of  the  parish  seat  would  have 
been  gravely  injurious  to  the  value  of  property 
in  the  town  and  to  its  trade  business;  that  the 
peril  of  such  removal  was  serious;  that  this- 
peril  was  averted  by  the  building  of  this  ex- 
pensive court- bouse;  and  that  the  voting  of  the 
tax  was  the  direct  and  necessary  inducement 
on  which  the  police  jury  acted  m  its  prompt 
erection.  And  now,  after  thus  actively  co-op- 
erating in  securing  the  levy  of  this  tax,  and  \ 
after  he  has  enterS  into  secure  enjoyment  of  ' 
all  the  benefits  contemplated  and  conferred  by 
the  same,  he  seeks  to  escape  payment  of  the 
tax  by  urging  objections  to  the  legality  and 
constitutionality  of  the  very  ordinance  which 
he  petitioned  the  board  to  pass,  which  he 
pledged  himself  actively  to  support,  and  which 
he  actually  voted  for.  It  is  perfectly  clear  that 
he  is  estopped  from  urging  such  objections. 
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All  autborities  accord  in  maintaining  estop- 
pel in  sach  a  case.  Cooley  says:  ''It  some- 
times happens  that  a  party  who  complains  of 
illegal  taxation  has  been  so  connected  with  the 
proceedings  in  Yotine,  laying  or  collectiiijg  the 
same  that  it  would  be  unjust  and  inequitable 
to  others  or  to  the  pubhc  that  any  remedy 
should  be  given  him  in  respect  to  the  illegality. 
Such  a  case  would  exist  if  one  in  respect  of 
some  interest  of  his  own  should  petition  for  or 
otherwise  actively  encourage  the  levy  of  the 
tax  of  which  he  subsequently  makes  com- 
plaint."   Cooley,  Taxn.  819. 

Bigelow  says:  "This  doctrine  [of  estoppel] 
has  l^n  hela  to  apply  to  the  case  of  persons 
who  had  procured  the  passage  of  an  Act  of  the 
Legislature  under  which  they  had  acted  and 
obtained  advantage;  and  the  parties  were  there- 
after held  estopi^  to  show  that  the  Act  was 
unconstitutional,  though  it  had  been  so  pro- 
nounced by  the  courts  as  to  those  who  had  not 
participated  in  its  passage."  Bigelow,  Estop. 
609. 

Burroughs  says:  "It  is  a  principle  weU  rec- 
ognized that  all  who  aid  in  procuring  an  Act 
of  the  Legislature,  or  who  ratify  it  after  its 
passage,  are  bound  by  it.  .  .  .  The  principle 
.  .  .  requires  the*  assent  of  those  who  are  to 
bear  the  burden.  If  a  number  of  citizens  pro- 
cure an  enabling  Act  to  allow  a  city  to  sub- 
scribe to  the  stocK  of  a  railroad,  it  binds  those 
who  procure  it  and  those  who  ratify;  but  those 
who  do  not  assent  to  it  are  not  bound."  And 
again :  "If  a  maiority  vote  for  a  subscription, 
or  ratify  an  enabling  Act,  it  undoubtedly  binds 
the  majority;  but  how  about  the  minority?" 
Burroughs,  Taxn.  §  38. 

The  learned  authora  referred  to  support  the 
doctrine  by  reference  to  numerous  judicial  de- 
cisions. 

The  plaintiff  in  this  case  is  not  affected  by 
the  unconstitutionality  of  this  tax,  if  it  be  un- 
constitutional. The  provisions  of  the  Consti- 
tution are  intended  to  protect  the  citizens  from 
forced  contributions  levied  in  invitum  beyond 
the  powers  conferred  on  the  taxing  authonties. 
As  to  plaintiff,  this  tax  is  not  a  forced  contri- 
bution independent  of  his  own  will,  but  is  one 
levied  with  his  free  consent  and  approval,  and 
at  his  express  request.  Hence  his  attempt  to 
avoid  the  effect  of  the  estoppel  by  pleading 
error  based  on  his  ignorance  that  the  ordinance 
was  unconstitutional  is  of  no  avail.  It  is  of  no 
consequence  to  him  if  some  taxpayers  should 
escape  payment  of  this  tax;  that  will  not  in- 
crease the  burden  which  he  voluntarily  as- 
sumed, nor  will  it,  in  this  case,  diminish  iii  the 
slightest  degree  the  benefit  he  receives. 

vVe  must  not  be  understood  as  makine  the 
slightest  intimation  of  an  opinion  that  this  tax 
Ib  illegal  or  unconstitutiontU.  The  question  of 
estoppel  precedes  the  issue  on  the  merits  of  the 
case,  and  In  logical  order  required  anterior  de- 
cision. Having  maintained  the  estoppel,  that 
ends  this  case. 

It  is  tliertfore  ordered  arid  decreed  that  the 
fudgment  appecUed  from  be  cmnuUed,  avoided 
and  reversed;  and  it  is  now  decreed  that  there 
be  judgment  in  favor  of  defendant,  dissolving 
the  injunction  and  rejecting  plaintiff's  demand^ 
at  his  cost  in  both  courts. 

6L.RA. 


8.  M.  LYNCH 

V. 

T.  J.  SELLERS  &  CO.,  AppL 

(41  La.  AmL I 

*  Where  a  pmrty  entered  Into  a  contract 
with  the  owners  of  the  main  building^  in 
the  exposition  g^ronnds  to  take  do'wn 
the  trasses  and  spars  at  $5  tor  each,  and  the 
owner,  while  the  contractor  was  at  work  within 
thebuildlner,  stripped  It  of  sbeathlnff,  rafters,  pur- 
llaes  and  braces,  so  that  the  trusses  and  spars  f  eU^ 
some  of  which  killed  two  of  the  contractor's 
employes  and  wounded  another,— Hield,  that  be 
was  justitledln  quitMngthe  work,and  abandoning 
his  contract,  and  that  the  owner  of  the  building 
should  pay  him  as  damages  the  profits  which  he 
would  have  earned  aa  though  he  had  completed 
his  contract. 

(April,  1880.) 

APPEAL  from  a  judgment  of  the  Civfl  Dis- 
trict Court,  Parish  of  Orleans  (Rightor,  J.) 
in  favor  of  defendant  in  an  action  on  contract 
Affirmed, 
Messrs,  Rice  Sd  Armstrong^  for  appellant. 
Mr,  Harry  H.  Hall  for  appellee. 

McEnery*  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  brought  this  suit  to  recover  from 
defendants  the  sum  of  $8,106.20,  for  services 
performed  under  and  damages  due  her  for  vio* 
lation  of  a  contract  entered  into  between  them 
for  taking  down  the  main  building,  and  for  a 
contract  to  takedown  the  government  building, 
in  the  exposition  ^rounds.  In  relation  to  the 
government  building,  it  is  alleged  that  there 
was  a  verbal  contract  made  at  the  same  time 
that  the  contract  for  the  main  building  was  ex- 
ecuted, and  that  it  was  agreed  between  them 
that  if  the  services  about  tiie  main  building 
were  satisfactorily  performed  the  contract  for 
taking  down  the  government  building  would 
be  awarded  to  plaintiff. 

The  written  contract  between  the  parties,  in 
substance,  is  as  follows:  The  plaintiff  was  to 
receive  $5  for  each  truss  or  section,  and  each 
truss  or  section  included  the  whole  of  the  in- 
terior frame- work  which  was  in  position  or 
place  between  two  upriehts  or  posts,  and  to  in- 
clude plates,  braces,  jack  rafters,  ridge  pieces, 
purlines,  double  posts  or  uprights,  supporting- 
plates  on  which  spans  of  seventy-five-feetjspars 
and  flfty-feet  spars  rest,  including  also  main 
uprights  or  posts.  False  trusses  and  hip 
rafters  were  to  be  counted  as  trusses.  The 
whole  was  to  be  lowered  and  piled  in  their  re- 
spective sizes,  and  scantlings,  nails  and  spikes 
were  to  be  knocked  out.  All  necessary  and 
proper  braces,  struts,  etc.,  were  to  be  u^  by 
plaintiff  for  the  safety  of  the  various  parts  of 
the  building.  All  responsibility  for  injury  to 
plaintiff's  employes  was  assumed  by  her.  Work 
was  to  commence  on  June  14, 1^,  and  was 
to  be  completed  by  the  15th  of  July  ensuing. 
The  passageways  were  to  be  kept  free  from 
diMs  or  lumber  of  any  kind  that  might  prove 
an  obstacle  to  the  work  of  plaintiff, — she  agree- 

*Head  note  by  MoBnbbt,  j; 


1889. 


Lynch  v.  Sellers  &  Co. 


683 


tag,  however,  to  demand  the  services  of  only 
one  person  to  clear  away  the  lumber.  The 
whole  work  was  to  be  done  mider  the  super- 
vision of  an  architect,  whose  decision  on  all 
disputed  points  the  plaintiff  agreed  to  accept  as 
final. 

On  the  trial,  evidence  was  offered  to  prove 
that  at  the  time  of  making  the  contract  it  was 
stipulated  that  the  government  building  was  to 
be  awarded  to  the  plaintiff,  and  she  took  the 
contract  for  the  main  building  with  this  under- 
standing. Objection  was  made  to  the  intro- 
duction of  this  testimony.  The  district  judge 
overruled  the  objection,  and  admitted  it,  to 
consider  the  question  thereafter  whether  or  not 
there  was  any  contract  relating  to  the  govern- 
ment building  which  induced  the  plaintiff  to 
accept  the  main  building  contract:  Under 
ibis  view  of  the  (question  the  district  judge  did 
not  err  in  admitting  the  evidence. 

Plaintiff  alleges  and  defendants  deny  any 
such  contract.  Brady,  a  witness,  was  present 
when  the  conversation  occurred  about  the  gov- 
ernment building.  He  says  Mr.  Lynch  wanted 
the  contract  for  the  government  bmlding.  Mr. 
SeUers  made  the  remark:  "Do  this  first,  and 
then  we  will  talk  about  the  government  build- 
ing afterwards.  If  you  do  this  work  satisfac- 
torily, then  we  will  consider  the  government 
building."  Banks  says  that  Sellers  told  him 
that  he  had  partly  made  an  agreement  with 
Lynch,  and  if  he  suited  him  he  would  ^ve  him 
both  buildings.  Reid  says  he  was  told  by  Sel- 
lers that  he  had  let  the  main  building  to  Lynch 
with  the  privilege  of  the  government  building. 
No  contract  is  proved  between  the  parties  in 
relation  to  the  government  building.  If  any 
Agreement  was  made  it  depended  solely  upon 
the  will  of  defendants,  and  was  therefore  a 
nullity.  There  was  but  one  contract  which 
was  reduced  to  writing,  and  referred  only  to 
the  main  building. 

In  the  suit  of  Carey  v.  Sellers  d  Co,,  who  are 
the  defendants  in  the  instant  case,  T.  G.  Sel- 
lers, one  of  the  defendants  in  that  case,  on  be- 
half of  the  defendants,  swore  that  Lynch  per- 
formed his  work  carefully,  prudently  and 
satisfactorily.  They  are  now  estopped  from 
alleging  violation  of  her  contract.  For  the 
purposes  of  this  case  it  is  assumed  tiiat  she  per- 
formed all  the  obligations  which  her  contract 
with  the  defendants  imposed  upon  her.  The 
x^ntention  is  narrowed  to  the  question  whether 
or  not  T.  J.  Sellers  &  Co.  so  violated  their  con- 
tract with  the  plaintiff  as  to  prevent  her  from 
<»m'ying  out  her  agreement  with  the  defend- 
ants, in  Consequence  of  which  she  suffered 
damage  and  loss.  The  contract  stipulated  that 
the  building  should  be  taken  down  under  the 
flupervision  of  an  architect.  The  selection  of 
the  architect  was  solelj  with  the  defendants, 
and  they  were  responsible  for  his  capacity  and 
ability  to  perform  the  work. 

!No  architect  was  appointed.  Cronan,  who 
was  not  a  practical  or  professional  architect, 
was  selected  and  appointed  by  the  defendants 
to  superintend  the  work  of  taking  down  the 
building.  It  does  not  appear  that  he  performed 
any  of  the  duties  of  an  ardiitect,  or  formulated 
any  plans  by  which  the  building  could  be  safe- 
ly demolished  and  taken  down.  On  one  oc- 
<»8ion,  however,  it  seems  he  notified  T.  J.  Sel- 
^lers  of  a  dangerous  line  of  trusses,  but  they 
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were  trusses  which  had  been  stripped  by  T.  J. 
Sellers  &  Co. 

T.  J.  Sellers,  one  of  the  defendants,  seems 
to  have  assumed  the  duties  of  architect,  and  he 
gave  general  directions  to  the  work  goinsf  ou. 
In  his  testimony  he  says,  with  an  inocpendent 
gang  of  laborers,  while  Lynch,  agent  of  tlie 
plaintiff,  was  taking  down  trusses,  ne  preceded 
him,  and  stripped  off  the  sheathing,  purlines, 
and  rafters,  and  that  Lynch  took  off  no  pur- 
lines, rafters  or  roof  m  advance  of  his  work. 
He  says,  in  section  O,  24  spars,  weighing  9,000 
pounds  each,  and  in  section  OP,  24  spars  of 
same  weight,  fell,  and  that  in  two  other  sec- 
tions 27  spars  fell,  and  that  in  all  these  sections 
in  which  spars  fell  the^  were  stripped  by  his 
men,  and  that  Lynch  had  not  worked  in  any 
of  these  sections.  All  of  these  spars  fell  when 
no  one  was  working  there,  and  at  different 
times.  But  he  says  they  were  blown  down  by 
a  wind  storm.  He  says,  however,  that  they 
fell  by  reason  of  having  been  weakened  by  the 
taking  out  of  purlines.  Lynch  took  out  some 
sawbuck  braces,  but  it  does  not  appear  that 
they  weakened  the  building.  The  evidence  is 
to  the  contrary.  He  took  them  out  under  pro- 
test, and  under  threat  of  being  discharged  if  he 
did  not  do  so. 

On  August  13,  seven  or  eight  spars  feU,  kill- 
ing two  of  Lynch's  men  and  wounding  another- 
Lynch  narrowly  escaped.  His  men  were  de. 
moralized,  refused  to  work  in  the  building,  and 
plaintiff  abandoned  her  contract.  Lynch  re- 
mained in  the  building  as  long  as  it  was  pru- 
dent to  do  so,  and  only  abandoned  the  work 
when  he  was  painfully  admonished  tbat  he 
could  no  longer  remain  in  it  with  safety  to  him- 
self and  his  laborers. 

There  can  be  no^doubt  but  that  the  building 
was  weakened  by  the  manner  in  which  it  was 
stripped  by  the  defendants.  Being  aware  of 
the  dangerous  condition  of  the  building,  Sellers 
&  Co.,  on  August  6,  uotiflcd  Lynch  to  properly 
brace  the  trusses  in  the  seventy-five  feet  spans, 
on  which  he  was  about  to  commence  work, 
and  warned  him  of  their  intention  to  hold  him 
responsible  for  any  injury  to  materials;  and, 
"before  starting  work,  these  trusses  must  be 
braced  in  a  secure  manner,  as  will  be  designated 
by  myself  or  the- person  authorized  by  me  to 
act  in  the  premises."  No  plan  of  bracing  was 
devised  by  Sellers  &  Co.  The  defendants 
offered  in  evidence  Lynch's  letter  in  reply,  in 
which  he  promised  to  do  what  was  necessary. 
It  is  presumed  he  did  the  necessary  work  to 
secure  the  braces.  According  to  defendants' 
own  statement,  he  was  not  in  default.  The 
evidence  establishes  the  fact  that  the  defend- 
ants, T.  J.  Sellers  &  Co.,  certainly  violated 
their  contract  by  improperly  removing  braces 
and  purlines,  and  that  plaintiff  could  not  pru- 
dently continue  to  work  in  said  building;  that 
the  trusses  fell  from  the  taking  away  by  them 
of  the  proper  braces  and  supports. 

Before  defendants  could  require  plaintiff  to 
enter  said  building  and  complete  her  contract, 
it  was  their  duty  to  make  secure  the  remaining 
trusses.  The  plaintiff  was  not  put  in  default. 
About  100  of  the  trusses  remaining  were  pulled 
down  by  Sellers  &  Co.,  because  of  their  dan- 

§erous  condition^  and  the  balance  were  taken 
own  after  having  been  secured  by  another 
contractor.    The  plaintiff  is  entitled  to  receive 
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tbe  profits  which  she  would  have  earned  if  the 
eoDlract  had  been  completed,  as  it  is  defend- 
ants' fault  that  prevented  her  from  completing 
the  contract. 

Lynch,  the  agent  of  plaintiff,  and  who  did 
the  work  for  her,  says  that  the  profit  on  each 
truss  or  span  would  have  been  $8.25.  Defend- 
ants estimate  the  profit  at  $1.25,  based  upon  a 
calculation  from  amounts  paid  for  taking  down 
the  trusses  that  remained  after  Lynch  quit  the 
building.  But  the  cost  was  greater,  as  the 
trusses  had  to  be  secured,  and  it  was  made  from 
a  general  average  of  amounts  paid  out. 

We  adopt  plaintiff's  calculation,  as  it  is  not 
directlv  contradicted.  There  is  considerable 
diversity  of  opinion  among  the  witnesses  as  to 
the  number  of  trusses  Aken  down  by  the  plain- 
tiff, and  the  total  number  in  the  building.  We 
conclude  that  there  were  618,  and  that  tbe 
plaintiff  took  down  291,  for  which  she  was  en- 
titled to  $1,455.  Of  the  remaining  827  trusses 
which  were  taken  down,  or  fell  down,  she  is 
entitled  to  a  profit  of  $3.25  for  each  truss. 


amountins;  to  $1,062.75.  She  admits  having 
received  from  the  defendants  $1,582.  The 
contract  provided  that  she  should  take  out  the 
bolts  and  nails,  take  apart  the  trusses,  and  pile 
and  assort  the  lumber.  A  part  of  this  she  per- 
formed. No  time  was  desiniated  for  the  per^ 
f  ormanoe  of  this  part  of  the  contract,  but  it 
should  be  estimatea  in  ascertaining  the  amount 
due  her.  We  fix  the  amount  for  the  trusses 
taken  down  by  her,  and  which  were  not  taken 
apart,  bolts  and  nails  not  withdrawn,  afld  lum- 
ber not  piled  and  assorted,  and  the  same  work 
done  by^  defendants  on  the  trusses  which  fell 
and  which  were  taken  down  by  them,  at  $235. 
This  calculation  brings  the  amount  due  the 
plaintiff  to  within  a  fraction  above  the  amount 
ascertained  by  the  district  judge. 

We  are  of  the  opinion  that  tlie  judgment  ap- 
pealed Jrom  did  substantial  jtntice  oetveen  tlie 
parties^  and  it  is  therefore  affirmed. 

Poche*  •/.,  not  having;  heard  the  argument 
in  this  case,  takes  no  part. 
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"SomL-^Admiralty  and  maritime  Swrisdietion  of 
the  United  States. 

The  Constitution  oonfers  not  ooly  admiralty,  but 
all  '^maritime,"  juriadiotlon.  De  Lovio  v.  Bolt,  2 
Gall.  808.  And  see  Davis  v.  The  Seneoa,  Gllp.  28; 
Tbe  Huntress,  2  Ware,  82;  Kynooh  v.  The  8.  G. 
Ivee,  Newb.  205;  Desty,  Fed.  Const.  221. 

The  admiralty  and  maritime  Jurlsdiotlonof  the 
United  States  grranted  by  the  Coostitutlon  extends 
to  all  navigable  lakes  and  rivers*  where  commeroe 
1b  carried  on  between  States,  or  with  a  foreign 
country.  The  Genesee  Chief  v.  Fltzhugh,  58  U.  8. 
12  How.  448  (13  L.  ed.  1068);  The  Hlne  v.  Trevor,  71 
U.&4WaH.661(18L.ed.468).    * 

In  this  country  the  ebb  and  flow  of  the  tide  is  no 
test  aa  at  common  law  or  In  England  as  to  the 
navigability  of  waters;  the  test  here  is  navigable 
capacity  for  the  purposes  of  oonmieroe.  The  "bl^on- 
tello,  87n.  S.  20  WalL  441  (2eii.  ed.  894);  Little  Bock, 
K.  K.  ft  T.  B.  Co.  V.  Brooks,  89  Ark.  409. 

Navigable  waters  include  such  as  are  navigable 
In  fact,  and  which  by  uniting  with  other  waters 
form  a  continuous  chaiiinel  for  commeroe  with  for- 
eign countries  or  among  the  States.  The  Daniel 
BaU  V.  U.  S.  71 U.  S.  10  Wall.  563  (19  L.  ed.  1001);  Es- 
oanaba  &  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  8.  682 
(77  L.  ed.  444);  Miller  v.  New  York  City,  109  U.  8.  886 
CB7  L.  ed.  971). 

**Maritlme**  was  added  to  guard  against  a  narrow 
interpretation  of  the  word  "admiralty."  Fretz  v. 
Bull,  58  U.  S.  12  How.  466  (18  L.  ed.  1068):  The  Hlne 
T.  Trevor,  71  CJ.  a  4  Wall.  665, 561  (IS  L.  ed.'  461, 468); 
The  Moses  Taylor,  71  U.  S.  4  Wall.  411  a8  L.  ed.  897). 

The  marlthne  law  is  a  part  of  the  common  law. 
Thompson  v.  The  Oitharlna.  1  Pet.  Adm.  104. 

The  term  belongs  to  the  law  of  nations  as  well  as 
domestic  and  municipal  law.  The  Huntress,  2 
Ware,  88. 
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the  Cnlon,  the  '"shore"  or  tide  lands  therein,  noi 
disposed  of  by  the  United  States  prior  thereto,, 
become  the  property  of  the  State. 
2.  The  owner  of  land  abnttlnir  on  the 
'"shore**  or  tide  lands  In  this  State,  imd  not  dis- 
posed of  by  the  United  States  or  the  State,  has  a 
right  of  access  from  his  lands  to  the  water,  and 
may  erect  and  maintain  a  private  wharf  there  for 
his  own  convenience,  so  long  aa  he  does  not  nu^ 


The  grant  was  not  intended  to  be  limited  to  cases 
of  admiralty  Jurisdiction  In  England  when  the  Con- 
stit  ution  was  adopted.  New  Jersey  Steam  Nav.  Co. 
V.  Merchants  Bank,  47  U.  &  6  How.  844  (12  L.  ed.  466); 
Waring  y.  Clarke,  46  U.  S.  5  How.  441  (12  L.  M.  296); 
De  Lovio  v.  Bolt,  2  GalL  896;  Davis  v.  The  Seneca, 
GUp.  10, 84:  The  Gold  Hunter,  Blatcbf.  ft  H.  800; 
Steele  v.  Thacher,  1  Ware,  91;  The  Huntress,  2 
Ware,  82;  Kynoch  v.  The  8.  a  Ives,  Newb.  806;  The 
Volunteer,  1  Sumn.  661. 

The  Jurisdiction  is  entirely  distinct  from  tbe 
power  of  Congress  to  regulate  commerce.  The 
Genesee  Chief  v.  Fitzhugh«  68  U.  a  12  How.  443  (18 
L.  ed.  1058);  The  Belfast,  74  U.  8.  7  WalL  624  (19  L. 
ed.  266);  The  Sarah  Jane,  1  Low.  208. 

The  grant  of  admiralty  Jurisdiction  does  not  ex- 
tend to  waters  ceded  to  the  several  States,  nor  to 
the  general  Jurisdiction  over  the  same.  U.  8.  v. 
Bevans,  16  U.  S.  8  Wheat.  886  (4  L.  ed.  404);  Smith  v. 
Maryland,  60  U.  S.  18  How.  71  (16  L.  ed.  269;;  The 
Wave  V.  Hyer,  2  Paine,  18L,  Blatchf.  &'H.  285;  The 
Genesee  Chief  v.  Fltzhugh,  supra. 

The  geoeral  Jurisdiction  over  the  places  subject 
to  this  grant  of  admiralty  Jurisdiction  adheres  to 
the  territory  as  a  portion  of  sovereignty  not  yet 
given  away,  and  the  residuary  powers  of  legisla- 
tion stlU  remain  in  the  State.   U.  8.  v.  Bevans» 


supra. 


Admission  of  new  Stales. 


Upon  admission  of  a  [State  Into  the  Union  it  at 
once  becomes  entitled  to  and  is  possessed  of  all  the 
rights  of  dominion  and  sovereignty  which  belonged 
to  the  original  States;  and  could  therefore  aftet^ 
wards  exercise  the  same  powers  over  rivers  within 
her  limits  as  Delaware  exercised  over  Blackbird 
Creek,  and  Pennsylvania  over  Sohylkill  Bl ver.  Pol- 
lard V.  Hagan,  44U.  a  8  How.  212  (U  L.  ed.  666);  Per- 
imoll  V.  Municipality  No.  1  of  New  Orleans,  44  U.  S. 


See  also  13  L.  R.  A.  690;  21  L.  R.  A.  02 ;  29  L.  R.  A.  539. 


1880. 


Cask  v.  Loftus, 
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todally  Interfere  with  the  rights  of  the  general 
public,  and  subject  to  the  power  of  the  Legida- 
tuie  to  regulate  such  use. 

(August  26, 1889.) 

BILL  in  equity  to  enjoin  defendant  from 
constructing  a  tramway  along  the  shore  of 
Yaquina  Bay  in  front  of  plaintiff's  property. 
On  demurrer  to  bill.     Overruled, 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  Lewis  L.  McArthur,  for  defendant, 
in  support  of  the  demurrer: 

Tide  land  belonj^s  to  the  State  9f  Oregon; 
plaintiff  has  no  claim  of  title  to  it 

Hinman  v.  Warren,  6  Or.  408;  Martin  v. 
Waddai,  41  U.  8.  16  Pet.  867  (10  L.  ed.  99^; 
PoUard  ▼.  Hagan,  44  U.  8.  8  How.  212  (11  L. 

«d.  566).  .      .      .      ^    * 

His  right  to  huild  Hnd  maintain  the  wharf 
must  depend  upon  the  statutes  of  the  8tate, 
common  law  or  common  usaee. 

The  title  of  owners  of  land  bounded  by  the 
«ea  extends  to  ordinary  high-water  mark  only. 

Hale,  De  Jure  Maris,  pt  1,  chap.  4;  Qough  ▼. 
.Brf^,  22  N.  J.  L.  441. 

By  the  common  law  there  is  no  n^ht  as  m- 
cident  to  the  ownership  of  the  adjoimng  lands 
to  extend  wharves  beyond  the  ordinary  high- 
water  mark  of  tide  waters. 

People  V.  Davidion,  80  CaL  879;  Dana  y, 
Jadceon  Street  Wharf  Co,  81  Cal.  118;  Gould, 
Waters.  §§167, 168.  ^ 

Mesgrs,  Watson*  Hume  ft  Watson,  for 
plaintiffs,  contra: 

A  littoral  or  riparian  proprietor  has,  whoever 
may  own  the  shore  or  "bed  of  the  stream,  the 


right  of  access  from  his  premises  to  the  water, 
and  to  erect  and  maintain  for  his  own  use  a 
private  wharf  running  into  the  water  from  the 
shore,  at  which  to  land  and  embark. 

Gould,  Waters,  §S  124, 149,  150, 151, 164 ;  8 
Washb.  Real  Prop.  417;  Dutton  v.  Strong,  66 
U.  8. 1  Black,  25  (17  L.  ed.  29);  St,  Paul  A  P, 
B.  Co.  V.  Schurmeier,  74  U.  8. 7  Wall.  272  (19 
L.  ed.  74);  Yates  v.  Milwaukee,  77  U.  8.  10 
Wall.  497  (19  L.  ed.  984);  Weber  v.  State  Ear- 
hor  Comra.  85  U.  8.  18  Wall.  57  (21  L.  ed.  798); 
Stevens  v.  Paterson  iSk  N,  R.  Co,  ^  N.  J.  L. 
582. 

An  abuttine  riparian  or  littoral  proprietor 
has  a  right  of  access  to  the  water,  peculiar  to 
himself,  which  the  general  public  does  not 
have  and  which  may  be  protected  by  injunc- 
tion. 

Tates  V.  Milwaukee,  St,  Paul  A  P.  B,  Co. 
V.  Schurmeier  and  Stevens  v.  Paterson  db  Jf. 
B,  Co.  supra;  1  Pom.  £q.  Jur.  252. 

Deady,  J.,  delivered  the  following  opin- 
ion: 

This  suit  is  brought  to  have  the  defendant 
enjoined  from  constructing  a  tramway  along 
the  northern  shore  of  Yaquina  Bay,  near  its 
mouth,  in  front  of  certain  property  belondng 
to  the  plaintiff,  wheieby  access  to  the  bay  from 
said  property  is  hindered  and  prevented. 

It  is  alleged  in  the  bill  that  the  plaintiff  is 
the  owner  of  a  tract  of  land  in  Benton  County, 
Or.,  known  as  the  "Ocean  House  Property," 
and  worth  $15,000,  with  a  tavern  on  it,  which 
cost  (6,000;  that 'said  property  abuts  on  the 
^n6rthern  shore  of  said  bay,  into  which  the 
'plaintiff  has  constructed  a  private  wharf,  to 


3  How.  689  (11 L.  ed.  789);  Strader  v.  Graham,  61 U.  S. 
10  How.  88  (18  L.  ed.  837);  Huse  v.  Glover,  119  U.  S. 
648  (80L.  ed.  487);  Doe  v.  Beebe,  64  U.S.  18  How.  26 
a4L.ed.86). 

The  shores  of  navigable  waters  and  the  soil  under 
them  between  high  and  low-water  marks  were  not 
granted  by  the  Constitution  to  the  United  States, 
but  were  reserved  to  the  States  respectively;  and 
the  new  States  have  the  same  rights  and  jurisdlo- 
tion  on  this  subject  as  the  original  States.   Goodtl- 
ile  V.  KJbbe,  60  U.  S.  9  How.  471  (18  L.  ed.  220):  Pol- 
lard V.  Hagan,  44U.  8.  8  How.  212  (11 L.  ed.  6fl6);  Mo- 
bUe  V.  Eslava,  41  U.  8.  16  Pet.  284  aO  L.  ed.  948) 
Mobile  V.  Hallett,  41 U.  8. 16  Pet.  261  aO  L.  ed.  968) 
Mobile  V.  Emanuel,  42  U.  S.  1  How.  96  (11 L.  ed.  60) 
Doe  V.  Beebe,  64  U.  8. 18  How.  26  (14  L.  ed.  86). 

Seorslwre  under  the  common  lau). 

At  common  law,  the  shore  of  the  seals  the  space 
between  high  and  low-water  mark.  Martin  v. 
0*Brien,  84  Miss.  21:  Cutts  v.  Hussey,  16  Me.  287; 
^Galveston  v.  Menard,  23  Tex.  849;  Storer  v.  Free- 
man, 6  Mass.  489;  Teschemaoher  v.  Thompson,  IB 
■CaL  21;  €N>ugh  v.  BeU,  22  N.  J.  L.  441;  Atty-Gen.  v. 
•Chambers,  27  Bng.  L.  &  Eq.  242, 4  De  G.  M.  ft  G.  206; 
U.  8.  V.  Paoheco,  69  U.  a  2  Wall.  687  (17  L.  ed.  865). 

The  word^  "beach,"  "strand"  "flats"  are  often 
field  synonymous  with  shore.  East  Hampton  v. 
Kirk,  6  Hun,  267;  Cutts  v.  Hussey,  16  Me.  287;  Llttle- 
-fleld,  28  Me.  180;  Boane  v.  WUlcutt,  6  Gray,  828: 
Hodge  V.  Boothby,  48  Me.  71;  NUes  v.  Patch,  18 
<}ray,  254;  Dana  v.  Jackson  Street  Wharf  Co.  81 
CaL  120;  Doe  v.  fieebe,  64  U.  8. 18  How.  26  (14  L.  ed* 
tt>;  Merwin  v.  Wheeler,  41  Conn.  14. 

The  shore  below  ordinary,  but  not  extraordinary, 
high-water  mark,  belongs  to  the  public;  to  the 
<!rown  in  England;  in  this  country  to  the  State. 
Brookhaven  v.  Strong,  60  N.  Y.  66:  Martin  v.  Wad- 
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dell,  41  U.  &  16  Bg«.  867  (10  L.  ed.  997);  Com.  v. 
Charlestown,  1  Pick.  180;  Cortelyou  v.  Van  Brundt, 
2  Johns.  862:  Ang.  Tide  Waters.  20  et  Bcq.i  State  v. 
Jersey  City,  25  N.  J.  L.  626;  BeU  v.  Gough,  28  N.  J. 
L.  624;  U.  S.  v.  Pacbeco,  supra. 

Congress  cannot  grant  lands  below  low-water 
mark  on  navigable  water  in  a  State.  Mobile  v. 
Emanuel,  42  U.  8.  1  How.  97  (11 L.  ed.  60):  Doe  v. 
Beebe,  wwpra. 

FroprieiorfiMp  of  lands  hounded  f>y  sea-shore.  ^ 

Where  lands  are  bounded  on  sea-shore,  the  shore 
Itself  will  not  be  considered  as  within  the  bounda- 
ries. Owner  holds  to  high-water  mark.  Storer  v. 
Freeman,  6  Mass.  489;  Llttlefleld  v.  Maxwell,  81  Me. 
184:  Niles  v.  Patch,  18  Gray,  257;  3  Kent,  Com.  427: 
East  Hampton  v.  Kirk,  6  Hun,  267;  U.  8.  v.  Paoheco, 
09  U.  Q.  2  Wall.  687  (17  L.  ed.  9661. 

The  owner  takes  the  chance  of  gradual  loss  as 
well  as  of  gradual  gain.  St.  Clair  Co.  v.  Loving- 
ston,  90  U.  8.  28  WaU.  46, 68  (28  L.  ed.  60, 62):  New  Or- 
leans  v.  U.  8. 86  U.  8. 10  Pet.  662.  717  (9  L.  ed.  678); 
Chapman  v.  Hoskius,  2  Md.  Ch.  486;  Glraud  v. 
Hughes,  1  GUI  &  J.  249;  Berry  v.  Snyder,  8  Bush,  266, 
277;  Smith  v.  St.  Louis  Public  Schools,  80  Mo.  290; 
Stevens  v.  Paterson  &  N.  R.  Co.  84  N.  J.  L.  632, 640; 
Municipality  No.  2  v.  Orleans  Cotton  Press,  18  La. 
218. 

The  eztemfiJ  bounds  of  estates  situated  upon  the 
shore  of  tbe  sea  or  of  navigable  rivers  may  grad- 
ually shift  as  the  water  recedes  or  encroaches,  al- 
though the  right  to  the  shore  itself  of  course  re- 
mains in  the  Crown  or  State.  Scratton  v.  Brown,  4 
Bam.  &  0. 486;  Bex  v.  Yarborough,  8  Bam.  &  C.  91; 
Gould,  Wateis,  286;  Nixou  v.  Walter,  4  Cent.  Rep. 
876, 41 N.  J.  Eq.  108w 

The  "ocean,**  as  description  in  a  deed,  calls  for 
the  line  of  high-water  mark  as  a  boundary  with  U- 
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and  from  wbich  eoods  and  passengere  are  trans- 
ported across  said  shore,  between  said  bay  and 
tavern;  that  Yaquina  Bay  is  navigable  for  all 
ordinary  vessels,  and  is  within  the  ebb  and 
flow  of  the  ordinary  tides  of  the  Pacific  Ocean, 
whereby  said  shore  is  daily  covered  and  un- 
covered for  an  average  distance  of  one  hun- 
dred feet;  that  the  defendant  is  wrongfully  and 
unlawfully  engaged  in  constructing  a  wooden 
tramway  over  and  along  said  shore  m  front  of 
said  property,  with  intent  to  maintain  the  same 
there  for  at  least  three  years,  which  will  com- 
pletely cut  off  and  prevent  access  from  said 
bay  or  wharf  to  said  tavern,  and  tiee  versa,  to 
the  great  damage  of  the  plaintiff. 

The  suit  was  brought  in  the  Circuit  Court  of 
the  State  for  the  County  of  Benton,  and  re- 
moved here  on  the  ground  that  the  defense  to 
the  same  arises  under  the  laws  of  the  United 
States. 

Here  a  general  demurrer  was  filed  to  the  bill. 
On  the  argument,  the  following  points  were 
made  in  support  of  the  demurrer: 

1.  The  "shore"  in  question  is  tide  land,  and 
therefore  lyresumably  belongs  to  the  State  of 
Oregon. 

2.  The  Statutes  of  the  State  (Comp.  1887, 
.  S  8599  «^  8eq.)  provide  for  the  acquisition  of  tide 

lands  bv  the  owner  of  tfie  abutting  tract,  but 
the  plamtiff  does  not  show  any  right  thereun- 
der. 

^.  The  right  to  build  or  maintain  the  wharf 
by  the  plaintiff  depends  on  the  statute  of  the 
State,  the  common  law,  or  common  usage;  and 
neither  the  statute  nor  the  common  law  confers 
any  such  right  *  i 


4  There  is  no  usage  in  Oregon  by  which  the 
plaintiff  can  construct  or  maintain  this  wharf. 

5.  A  comparison  of  the  maps  in  the  surveyor 
general's  office  will  show  that  the  tide  land  in 
question  is  within  the  corporate  limits  of  the 
Town  of  Newport,  as  denned  by  the  Act  of 
Februaiy  21, 1887,  which  gives  the  town  the 
exclusive  power  to  regulate  the  erection  of  pri- 
vate wharves  thereon;  which  power  is  also 
given  to  the  town  by  virtue  of  s^tions  4227, 
4228,  of  the  Compilation  of  1887. 

By  the  statute  of  the  State  (Comp.  1887, 
§  3599)  the  commissioners  for  the  sale  of  school 
lands  are  * 'authorized  and  required  to  sell  .  .  . 
tide  and  overflowed  lands  on  the  sea-coast, 
owned  by  the  State,"  as  therein  provided. 
This  statute  was  passed  on  October  18,  1878. 
It  gave  the  owner  of  land  "abutting  or  front- 
ing^ on  **the  shore"  of  the  Pacific  Ocean,  or  of 
any  bay,  the  preference  as  a  purchaser  of  such 
shore  or  tide  land  for  one  year  from  the  pas- 
sage of  the  Act. 

This  Act  was  passed  on  the  assumption  that 
upon  the  admission  of  the  State  into  the  Union 
—February  14,  1859— the  title  to  the  lands 
covered  by  the  tide,  then  undisposed  of  by  the 
United  States,  passed  by  operation  of  law  to  the 
State.  How  or  why  this  is  so,  except  to 
bolster  up  some  fanciful  notion  of  state  sover^ 
eignty,  I  never  could  perceive.  But  on  the  au- 
thority of  Pollard  v.  Bagan,  44  U  S.  8  How. 
212  [11  L.  ed.  565],  and  Weber  v.  S(aU  Harbor 
Gomrs.  86  U.  S.  18  Wall.  57  [21  L.  ed.  798], 
this  court  must  recognize  it  as  the  law  of  the 
land. 

In  his  dissenting  opinion  in  PoUard  v.  Edgan, 


ability  to  fluctuations.   Hulry  v.  Norton,  1  Gent. 
Rep.  748, 100  N.Y.  424. 

In  Massachusetts  the  oommon-law  rule  was 
changed  by  Ordinance  of  1641,  so  that  the  lands 
bounded  on  sea  or  salt  water  may  extend  to  low- 
water  mark  if  the  owner  does  not  thereby  hold 
more  than  one  hundred  rods  below  bifiph-water 
mark.  Sale  v.  Pratt.  19  Pick.  101;  U.  S.  v.  Pacheco, 
mpra. 

The  doctrine  that,  on  rivers  where  the  tide  ebbs 
and  flows,  grants  of  land  are  bounded  by  ordinary 
hlffh-water  mark,  has  no  application  in  oases  of 
lands  bounded  by  fresh-water  rivers.  Jones  v. 
Boulard,  66  U.  S.  24  How.  41  a6  L.  ed.  104). 

LtUoraL  proprietor;  righU  of, 
A  littoral  proprlcJtor,  like  a  riparian  proprietor, 
has  a  right  to  the  water  frontage  belonging  by  nat- 
ure to  his  land,  although  the  only  practical  advan- 
tage of  it  may  consist  in  the  access  thereby  afforded 
him  to  the  water  for  the  purpose  of  using  the  right 
of  navigation.  Gould.  VTaters,  §  149;  Buodeuch  v. 
Metropolitan  Board  of  Works,  L.  R.  6  H.  L.  418; 
Mulry  V.  Norton,  1  Gent.  Bep.  752, 100  N.  Y.  424. 

The  principle  upon  which  the  rights  of  littoral 
proprietors  to  lands  reclaimed  from  the  sea  are  de- 
termined is  that  lands  reclaimed  from  the  sea  are 
apportionable  among  the  littoral  owners  according 
to  the  lateral  lines  of  upland  possessed  by  them. 
Deerfleld  v.  Arms,  17  Pick.  41;  Wonson  v.  Wonson, 
14  Allen,  86;  Thornton  v.  Grant,  10  R.  1. 477;  Emer- 
son V.  Taylor,  0  Me.  44;  0*Donnell  v.  Kelsey,  4  Sandf . 
202,  affirmed  10  N.  Y.  412.  See  also  Ang.  Tide  Wa- 
ters, 258;  Mulry  v.  Norton,  supra;  Gould,  Waters, 
H  162-166. 

Banks  amd  shores  of  naioigaJbls  waters,  to  whom  be- 

long. 
The  banks  and  shores  of  navigable  waters,  wheth- 
er sea,  lake  or  river,  in  any  of  the  States,  belong 
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either  to  the  State,  or  to  individuals,  as  the  case 
may  be,  and  not  to  the  United  States.  7  Ops.  Atty- 
Gen.  814;  Doe  v.  Beebe,  64  (7. 8. 18  How.  26  a4L.  ed. 
85). 

When  the  RevoluiUon  took  place  the  people  of 
each  State  became  themselves  sovereign,  and  in 
that  character  held  the  absolute  right  to  all  their 
navigable  waten  and  the  soil  under  them,  for  their 
own  common  use,  subject  only  to  the  rights  since 
surrendered  by  the  Constitution  to  the  general  gov- 
ernment. Martin  v.  Waddell,  41 U.  S.  16  Pet  367  (U^ 
L.  ed.  997). 

The  shores  of  navigable  waters,  and  the  soils  un- 
der them,  were  not  granted  by  the  Constitution  to 
the  United  States,  but  were  reserved  to  the  States 
respectively.  Pollard  v.  Hagan,  44  U.  8. 8  How.  Zlt 
01  L.  ed.  665). 

The  right  and  title  to  the  lake  shore  of  the  great 
lakes  is  in  the  several  States,  not  in  the  United 
States.   6  Ops.  Atty-Gen.  172;   Doe  v.  Beebe,  sic|>riti. 

The  title  to  the  soil  under  tide  water  is  in  the 
State;  and  even  the  establishment  of  a  harbor  line 
does  not  transfer  the  fee  to  the  riparian  owner,  but 
only  operates  as  a  license  to  him  to  fill  out  and  in* 
corporate  the  flats  with  the  upland.  Gerhard  v. 
Seekonk  River  Bridge  Oomrs.  2  New  Bng.  Bep.  619, 
16  R.  I.  884. 

Soil  below  high-water  mark  belongs  to  the  Sta.te. 
The  State  may  forbid  aU  such  acts  as  would  destroy 
or  injure  the  public  right  of  flshery  on  sach  soiL 
Smith  V.  Maryland,  60  U.  8. 18  How.  71 06  L.  ed.  269); 
McCready  v.  Virginia,  94  U.  &  801  (24L.  ed.  248). 

The  power  to  regulate  the  fisheries  was  never  snr- 
rendered  by  the  grant  of  admiralty  and  maritime 
Jurisdiction.  Smith  v.  Maryland,  60  U.  S.  18  How. 
71  a6  L.  ed.  209);  Bennett  v.  Boggs,  Baldw.  00;  Cop- 
fleld  v.  Coryell,  4  Wash.  C.  C.  STL 

A  State  can  grant  to  its  own  oitisens  the  ezduslTe 
use  of  lands  covered  by  water,  for  raising  oysters. 
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tupra^  281  [5741,  Afr.  Justice  Catron  says  a 
doctrine  has  lately  sprung  up  in  the  courts  of 
Alabama  {tempus^  1844)  ''which  assumes  that 
all  lands  temporarily  flowed  with  tide  watei 
were  part  of  the  eminent  domain,  and  a  sover- 
eign right  in  the  old  States;  and  that  the  new 
ones,  when  admitted  into  the  Union,  coming 
in  with  eqnal  sovereign  rights,  took  the  lahds 
thus  flowed  by  implication  as  an  incident  of 
state  sovereignty,  and  thereby  defeated  the  title 
of  the  United  States.  .  .  .  Although  the  as- 
sumption was  new  in  the  courts,  it  was  not  en- 
tirely so  in  the  political  discussions  of  the 
country.  There  it  had  been  asserted  that  the 
new  States  coming  in,  with  equal  rights  apper- 
taining to  the  old  ones,  took  the  high  lands  as 
well  as  the  low,  by  the  same  implication  now 
successfully  asserted  here,  in  regardJLo  the  low 
lands;  and  indeed,  it  is  difficult  to  see  where  the 
distinction  lies.  That  the  United  States  ac- 
quired, in  a  corporate  capacity,  the  right  of 
soil  under  water,  as  well  as  of  the  high  lands, 
by  the  Treaty  with  France,  cannot  be  doubted; 
nor  that  the  right  of  soil  was  retained,  and  sub- 
ject to  grant  up  to  the  time  Alabama  was  ad- 
mitted as  a  State." 

In  Hinman  v.  Warren^  6  Or.  408,  the  court 
went  further,  and  held  that  the  United  States 
cannot  dispose  of  the  tide  lands,  even  in  a 
Territory.  This  decision  is  also  based  on  the 
dogma  of  state  sovereignty, — that  is,  the  sover- 
eignty of  a  State  in  future ^  which  is  yet,  so  to 
speak,  in  utero,  or  the  womb  of  time,  and  may 
never  be  bom. 

The  proposition  is  supported  by  the  assertion 
"that  the  United  States  government  has  no 


constitutional  or  statutory  authority  to  so  act 
towards  a  Territory,  or  so  dispose  of  the  lands 
within  a  Territory,  as  to  make  it  impossible  to 
admit  such  Territory  upon  an  equal  footing 
with  the  other  States  of  the  Union." 

In  Qould  on  Waters,  §  40,  it  is  said  this  is  the 
only  adjudication  on  the  subject  of  the  power 
of  the  national  government,  "while  holding 
the  title  to  the  sou  of  the  tide  waters,"  to  make 
a  valid  conveyance  of  the  same. 

The  author  adds:  *'The  decisions  of  the 
Supreme  Court  of  the  United  States  have  been 
thought  to  lead  to  the  conclusion  reached  in 
Hinman  v.  Warren^  but  it  would  seem  that 
there  is  no  very  direct  expression  of  such  a 
view  in  the  opinions  of  that  court." 

The  doctrine  that  new  States  must  be  admit- 
ted into  the  Union  on  an  "equal  footing"  with 
the  old  ones  does  not  rest  on  any  express  pro- 
vision of  the  Constitution,  which  simply  de- 
clares (art  4,  g  8):  "New  States  may  be  ad- 
mitted by  Congress  into  this  Union, '^  but  on 
what  is  considered  and  has  been  held  by  the 
supreme  court  to  be  the  general  character  and 
puipose  of  the  union  of  the  States,  as  estab- 
lished by  the  Constitution, — a  union  of  political 
equals.  PoUard  v.  Hagan,  44  U.  S.  3  How. 
288  [11  L.  ed.  575];  Permoli  v.  MunicipaXitp 
No,  1  of  New  Orleans,  44  U.  S.  8  How.  809  [11 
L.  ed.  748];  Strader  v.  Graham,  51  U.  S.  la 
How.  92  [18  L.  ed.  841]. 

But  certainly  this  equality  does  not  require 
that  the  new  State  shall  he  admitted  to  any 
right  in  the  soil  thereof  considered  as  property. 
The  ante-Revolution  States  acquired  no  prop- 
erty in  the  soil  thereof  by  entering  into  the 


and  may  prohibit,  under  a  penalty,  their  use  for 
iuob  purpose  by  citizens  of  other  States.  MoGready 
V.  VirgrinJa,  tupra. 

When  by  Act  of  Congress  a  pier  or  breakwater  is 
oonstruoted  for  the  improvement  of  a  harbor,  no 
right  to  the  land  on  which  it  Is  constructed  accrues 
to  the  United  States  by  that  fact  alone,  and  without 
purchase  and  cession  from  the  State.  7  Ope.  Atfcy- 
Gen.  314. 

A  state  statute  may  operate  as  a  legislative  grant 
of  an  interest  in  the  soil  below  low  water,  and  con- 
fer the  right  to  lot  owners  on  Aonshnet  River  to 
build  wharves.  Hamlin  v.  PalriK>int  Hfg.  Go.  2 
New  Bog.  Bep.  148,  U\  Mass.  6L 

Navigable  waters,  what  are.  The  City  of  Salem 
(Or.)  2L.  R.  A. 880, 87  Fed.  Rep.  848. 

Tttle  to  iAands, 

The  title  to  an  island  within  one  hundred  rods  from 
the  uplanf^  does  not  extend  to  flats  between  the 
Island  and  the  mainland  when  the  channel  is  dry  at 
low  water,  unless  by  special  grant.  It  is  otherwise 
as  to  the  flats  between  the  Island  and  receded  sea. 
Babson  v.  Tainter,  4  New  Eng.  Rep.  061, 79  Me.  868. 

Sand  heaps  and  bars  may  or  may  not  be  islands. 
IZKcI. 

An  isolated  sand  bank  alternately  covered  and 
exposed  by  tides,  situated  within  one  mile  from  the 
Oregon  shore,  in  the  Columbia  River,  and  entirely 
g  disconnected  from  the  mainlands,  is  not  tide  land, 
*  within  the  meaning  of  that  term.  EUiott  v.  Stew- 
art, 16  Or.  269. 

Elevations  of  a  mussel  bed  have  been  declared  not 
to  be  islands.   Babson  v.  Tainter,  supnk 

BaUwe  in  bed  of  river, 

Batture  is  an  elevation  of  the  bed  of  a  river  under 
the  surface  of  the  water;  but  the  term  is  sometimes 
used  to  signify  the  same  elevation  when  it  has  risen 
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above  the  surface.  Leonard  v.  Baton  Rouge,  89 
La.  Ann.  275. 

The  use  of  the  batture  as  a  landing  and  wharf  for 
the  reception  of  coal  boats  and  coal  is  a  public  use» 
the  public  character  of  which  is  not  destroyed  by 
the  fact  tfaas  it  is  temporarily  farmed  out  to  partic- 
ular parties.    Ibid. 

Land  formed  in  a  river  is  the  property  of  the- 
owner  of  the  river  bed.  Llnthicum  v.  Coan,  9  Oent^ 
Rep.  623,  64  Md.  489. 

Alluvion,  accretion  and  dereliction. 

Alluvion  is  an  addition  to  riparian  land,  gradti- 
ally  and  Imperceptibly  made  by  the  water  to  which 
the  laud  is  conterminous.  St.  Clair  Co.  v.  Lovings- 
ton,  90  U.  S.  23  Wall.  46  (28  L.  ed.  69). 

Land  formed  by  aQuvion  or  dereliction  or  the 
gradual  subsidence  of  the  water  belongs  to  the 
owner  of  the  land  to  which  it  is  an  addition.  Jones 
V.  Johnston,  69  U.  S.  18  How.  160  a5  L.ed.320); 
Johnston  v.  Jones,  66  U.  S.  1  Black,  209  (17  L.  ed.  117); 
Banks  v.  Ogden,  60  IT.  8. 2  Wall.  67  (17  L.  ed.  818) ; 
St.  Louis  Public  Schools  v.  Risley,  77  U.  S.  10  Wall. 
91  a9  L.  ed.  860) ;  New  Orleans  v.  IT.  8.  86  XT.  S.  10 
Pet.  662  (9  L.  ed.  673) ;  St.  Clair  Co.  v.  Lovingston* 
supra;  Hagan  v.  Campbell,  8  Port.  (Ala.)  9;  Perry 
V.  Pratt,  81  Conn.  442;  Morgan  v.  Livingston,  6 
Mart.  O.  S.  (La.)  216;  Livingston  v.  Heerman,  9- 
Mart  O.  S.  (La.)  666;  Barrett  v.  New  Orleans,  18  La. 
Ann.  105;  Barre  v.  New  Orleans,  22  La.  Ann.  618; 
Chapman  v.  Hosldus,  2  Md.  Ch.  486;  Rldgely  v. 
Johnson,  1  Bland,  Ch.  316,  note;  Patterson  v.  Gels- 
ton,  23  Md.  482;  Goodsell  v.  Lawson,  42  Md.  848;  Bal* 
timore  ft  O.  R.  Co.  v.  (Jhaae,  43  Md.  23;  Ingraham  v. 
Wilkinson,  4  Pick.  268,  278;  Deerfleld  v.  Arms,  17 
Pick.  41 ;  Hopkins  Academy  v.  Dickinson,  9  Cuslu 
631;  Gerrish  v.  Clough,  48  N.  H.  9;  Spigener  v» 
Cooner,  8  Rich.  L.  801 ;  Morgan  v.  Scott,  26  Pa.  61 ; 
Rex  V.  Yarborough,  8  Bam.  ft  G.  91«  2  Bllgh,  N.  R. 
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Union.  The  lands  that  had  not  passed  into 
private  hands  they  already  owned  and  held  as 
Uie  political  successors  of  the  British  Crown. 

The  true  constitutional  e(}uality  between  the 
States  only  extends  to  the  nght  of  each,  under 
the  Constitution,  to  have  and  enjoy  the  same 
measure  of  local  or  self  government,  and  to  he 
admitted  to  an  equal  participation  in  the  main- 
tenance, administration  and  conduct  of  the 
common  or  national  government. 

The  pride  of  the  new  State  may  be  touched 
at  the  thought  of  beinff  the  owner  of  the  tide, 
swamp  and  ovei^owed  lands  within  its  borders, 
and  the  taxpayer  may  flatter  himself  that  the 
proceeds  of  their  sale  will  lighten  the  burdens 
of  taxation;  but  observation  and  experience  in 
the  new  State  tell  a  different  tale,  if  aid  is  to 
be  given  to  the  new  State  out  of  the  public 
lands  within  its  borders,  let  Congress  provide 
that  it  shall  have  a  liberal  percentage  of  all  the 
sales  of  sud^  land. 

The  soil  of  Oregon  was  acquired  by  the 
national  government  by  means  of  the  discover- 
ies, explorations  and  occupation  of  the  citizens 
of  the  United  States;  and  it  was  so  acquired  for 
the  beneflt  of  all,  and  not  a  part. 

In  Johnwn  v.  Melntash,  21  U.  S.  8  Wheat. 
595  [5  L.  ed.  694],  Mr.  Chief  Justice  Marshall, 
in  considering  the  effect  of  a  discovery  of  an 
uninhabited  country  by  persons  who  acknowl- 
edge some  existing  government,  says:  "The 
discovery  is  made  for  the  benefit  of  the  whole 
nation;  and  the  vacant  soil  is  to  be  disposed  of  by 
that  organ  of  the  government  which  has  the  con- 
stitutional power  to  dispose  of  the  national  do- 
minions.'' 

And  in  Martin  v.  WaddeU,  41  U.  S.  16  Pet. 
409  [10  L.  ed.  1012],  Mr.  Ghuf  Justice  Taney 


cites  this  language,  and  relies  on  this  authority, 
in  a  case  involving  the  right  to  the  soil  under 
the  navigable  waters  of  New  Jersey.  Con- 
gress is  the  organ  of  the  national  government 
that  has  the  power  to  dispose  of  the  territory 
and  other  property  of  the  United  States. 
Const,  art.  4.  §  8. 

In  the  Territories  the  national  government  is 
both  the  sovereign  and  proprietor.  Coneress 
has  the  power  to  govern  them,  and  in  so  ooine 
exercises  the  combined  power  of  the  nationiQ 
and  state  governments.  American  Iru.  Oo.  v. 
Canter,  26  U.  S.  1  Pet.  542  [1  L.  ed.  2561. 

And  as  such  sovereign  and  proprietor  it  may 
dispose  absolutely  of  iUl  the  public  land  in  the 
Territory,  whether  high  or  low,  wet  or  dry. 
For  the  time  being,  as  sovereign,  it  has  the  jus 
publicum,  i>r  right  of  jurisdiction  and  control, 
of  the  shores  for  the  beneflt  of  the  public,  as  in 
the  case  of  a  public  highway  over  private  land; 
while  as  proprietor  it  has  the  jus  fyriwiium,  or 
right  of  private  property,  subject  to  the  Jum 
pub'icum,    Gould,  Waters,  §  17. 

This  jus  publicum^  whether  held  by  the 
national  government  during  the  territorial 
period  or  the  State  thereafter,  may  be  sold  or 
disposed  of  by  the  Legislature  of  either,  who 
represent  the  public.  Lansing  v.  Smiih,  4 
Wend.  20;  Qould  v.  Hudson  Biwr  R.  Co.  6  N. 
Y.  638;  Gould,  Waters,  §  82. 

On  the  admission  of  tne  Territory  into  the 
Union,  the  State,  as  the  local  sovereiflm  or  au- 
thority, succeeds  to  the^'tw  publicum,  except  so 
far  as  may  be  necessary  to  enable  the  national 
government  to  make  and  maintain  regulations 
of  commerce.  But  it  rests  with  Congress  to 
say  when  a  Territory  shall  be  admitted  into 
the  Union  as  a  State.    Can  anyone  say  when, 


147,  1  Bow  A  C 178;  Gifford  v.  rarborouffh,  5  Bhig. 
168. 

The  dootrlne  as  to  alluvion  Is  equally  applicable 
to  tide  waters  and  to  non-tidal  rivers  and  lakes. 
Foster  v.  Wright,  L.  R.  4  G.  P.  Dlv.  438 ;  Ford  v. 
Lacy,  7  Hurlst.  &  N.161;  Hale,  De  Jure  Maris,  ohap. 
1 ;  Barney  v.  Keokuk,  94  U.  8. 884  (S4  L.  ed.  ZHi) ; 
Banks  v.  Ogden,  80  U.  8. 2  WalL  67  (17  L.  ed.  818) : 
8t.  Clair  Go.  v.  Lovingston,  supra ;  Lovingston  y. 
81.  Clair  Co.  64  IlL  66;  Granger  v.  Swart.  1  Woolw. 
88;  Ridgway  v.  Ludlow,  68  Ind.  24B;  Benson  v.  Mor- 
row, 61  Mo.  846 ;  Warren  v.  Chambers,  26  Ark.  120; 
Murry  v.  Sermon,  1  Hawks  (N.  C.)  66;  Glraudv. 
Hughes,  1  GUI  ft  J.  249;  Lamb  v.  Rickets,  11  Ohio^ 
811;  Niehaus  v.  Shepherd,  26  Ohio  St.  40. 

But  it  is  not  applicable  where  the  soil  of  another 
is  laid  bare  by  the  gradual  subsidence  of  a  mill- 
pond  caused  by  the  decay  of  a  dam.  Eddy  v.  St. 
Mars,  68  Vt.  462;  Gould,  Waters,  286. 

The  law  of  accretion  and  dereliction  is  the  same 
in  the  case  of  both  navigable  and  non-navigable 
rivers.  Welles  v.  Bailey,  4  New  Eng.  Rep.  841,  66 
Conn.  202. 

There  is  no  distinction  in  this  respect  between  soil 
gained  by  accretions  and  that  uncovered  by  dere- 
liction. Handly  v.  Anthony,  18  U.  8. 6  Wheat  880 
(6  L.  ed.  113):  Boorman  v.  Sunnuchs,  42  Wis.  283, 244; 
Gould,  Waters,  284. 

Ownership  of  marine  or  alluvial  soil  may  be  ac- 
quitted by  accretion.  Mulry  v.  Norton,  1  Cent. 
Rep.  748, 100  N.Y.  424. 

If,  in  consequence  of  any  such  construction,  land 
Is  made  by  accretion,  such  accretion  belongs  to  the 
owner  of  the  land  to  which  it  attaches,  and  not  to 
the  United  States.  7  Ope.  Atty-Gen.  814 ;  Doe  v. 
fieebe,  54  U.S.  18  How.  26  a4 L. ed.  86>. 

6  L.  a  A. 


But  the  accretion  of  several  acres  of  land  at  the 
mouth  of  the  Chicago  River,  formed  from  earth 
washed  there  by  the  waters  of  Lake  Ifichigan,  and 
deposited  against  a  pier  constructed  by  the  general 
government  for  the  Improvement  of  the  harbor, 
must  be  regarded  as  belonging  to  the  United  States. 
6  Ops.  Atty-Gen.  264;  Doe  v.  Beebe,  supra. 

The  rule  that  soil  added  by  accretion  belonas  to 
the  owner  of  the  upland  applies  where  the  addition 
Is  made  wrongfully  by  human  agency.  Steers  v. 
Brooklyn,  1  Cent.  Rep.  798,  101  N.  Y.  51 ;  Huse  v. 
Glover,  U9  U.  S.  648  (80  L.  ed.  487). 

Before  there  can  be  a  right  to  accretions,  there 
must  be  an  estate  to  which  the  accretions  can  at- 
tach#  Saulet  v.  Shepherd,  71 U.  8. 4  WalL  602  (18  Lb 
ed.44S). 

A  proprietor  must  first  show  that  he  owns  the 
shore.  Bates  v.  HL  Cent.  B.  Co.  66  U.  B.  1  Black, 
204  ai  L.  ed.  168). 

If  one  of  conterminous  proprietors  of  land  bound- 
ed on  a  cove,  by  filling  in,  makes  new  land  extend- 
ing into  the  cove  opposite  the  premises  of  both,  the 
rule  used  in  division  of  alluvion  may  be  applied  in 
dividing  the  new-made  land  between  them.  Wat- 
son V.  Home,  6  New  Eng.  Rep.  886, 64  N.  H.  416b 

Transfer  of  WXe  by  erosion  <]fr  submergence. 

To  effect  transfer  of  title  by  erosion  or  submer- 
gence, land  must  be  carried  beyond  the  owner*8 
boundary,  or  submergence  must  be  followed  by 
such  lapse  of  time  as  will  preclude  identification  of 
property  upon  dereliction.  The  land  lost  may  be 
regained  by  dereliction  or  accretion,  when  the 
ownership  will  be  regained.  Mulry  v.  Norton,  1 
Cent.  Rep.  748, 100  N.  Y.  424. 
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Case  v.  Loftus. 


if  ever,  Alaska  will  be  admitted  into  the  Union, 
on  an  equal  footing^  with  Ohio,  Pennsylvania 
and  New  York?  For  aught  that  appears,  it 
will  ever  be  but  very  s^rsely  populated.  Its 
commercial  value  is  pnncipally  as  a  splendid 
preserve  for  fish  and  fur;  while,  as  a  summer 
touring  ground,  and  a  place  to  ^t  "far  from 
the  madding  crowd,"  it  is  origmal  and  un- 
equaled.  Can  it  be  possible  that  in  the  mean 
time  the  United  States  may  not  dispose  of  the 
private  property  in  any  of  the  "shore"  of 
Alaska,  which  It  purchased  from  Russia,  but 
must  hold  it,  willing  or  not,  as  trustee  for  some 
possible  state  or  lo(»l  sovereign  that  may  arise 
or  rule  there  in  the  far  future?  As  well  ask,  it 
seems  to  me,  if  any  grant  or  disposition  of  the 
ehore  in  En^^land  by  the  Crown,  prior  to  Magna 
OhartaAB  binding  on  the  succeeding  sovereigns 
of  the  House  of  Hanover. 

Assuming,  as  we  must,  in  the  present  state 
of  the  decisions  on  the  subject,  that  the  "shore" 
or  lands  in  Oregon  periodically  covered  by  the 
tides,  and  not  dRsposed  of  by  the  United  States 
while  it  was  a  Territory,  are  the  property  of 
the  State,  what,  on  tlie  showing  here  made,  is 
the  condition  of  the  "shore"  in  question,  ot  the 
Tights  of  the  parties  to  this  suit  in  relation 
thereto?  There  is  nothing  to  show  that  it  ever 
has  been  disposed  of  by  efther  the  State  or  the 
United  States.  By  the  Act  of  1887,  supra,  the 
State  has  authorized  its  sale.  So  far  as  appears, 
^is  sale  may  be  made  without  qualification  or 
reservation, — a  sale  of  both  the  jus  publicum 
and  \h^  jus  privatum, — in  which  case  the  ven- 
dee would  acquire  the  private  property  in  the 
land,  and  the  right  of  Uie  public  to  the  use  of 
the  same  for  the  purpose  of  navigation  or  fish- 
ing. 


Whether  any  reservation  of  ihe  ju$  pubUeum 
had  been  made  in  the  deeds  executed  by  the 
commissioners  to  vendees  under  the  Act  I  am 
not  advised. 

The  plaintiff  is  the  owner  of  land  abutting 
on  the  "shore"  of  Yaquina  Bay.  How  he  ac- 
quired it  does  not  appear,'  and  it  may  not  be 
material.  But  the  title  must  be  derived  from 
the  United  States,  under  some  of  the  Acts  of 
Congress  providiog  for  the  disposition  of  the 
pubuc  lands  in  Oregon.*  Be  this  as  it  may,  as 
a  littoral  proprietor  he  has  a  right  of  access 
from  his  premises  to  the  water,  and  to  erect 
and  maintain  a  private  wharf  there,  at  which 
to  land  and  embark,  so  long  as  he  does  not 
materially  interfere  with  the  rights  of  the  pub- 
lic, and  subject  to  the  power  of  the  Legisla- 
ture to  regulate  such  use  or  privilege.  Button 
V.  Strang,  66  U.  a  1  Black.  25  [17  L.  ed.  291; 
8t,  Pauidf  P.  R  Co.  V.  SAurmeier,  74  U.  8. 
7  Wall.  272  [19  L.  ed.  741;  Tates  v.  Milwaukee, 
Tt  U.  S.  10  Wall.  497  [19  L.  ed.  9841;  Weber  v. 
8taU  Harbor  Comrs.  86  U.  S.  18  Wall.  67  [21 
L.  ed.  798];  Gould,  Waters,  §§  124,  149,  161, 
164. 

The  defendant  has  no  special  right  in  the 
"shore,"  or  to  the  use  of  it,  beyond  that  of  the 
general  public,  which  does  not  include  the 
neht  to  construct  or  maintain  a  tramway  or 
oiber  structure  upon  or  over  It,  that  would  pre- 
vent or  substantially  impair  the  littoral  proprie- 
tor's, right  o^  privilege  of  access  to  and  from 
the  water. 

It  does  not  appear  from  the  bill  that  this 
tramway  is  in  fact  such  a  structure,  or  whether 
the  rail  or  track  is  laid  level  with  the  sand  or 
eai  th  or  not.  Presumably  it  is  so.  But  it  was 
admitted  on  the  argument  that  it  is  twelve  or 


Past  acorettons  belongred  to  the  then  owner,  and 
anyone  dalmtng  title  to  them  must  show  a  deed  of 
them,  tbe  same  as  of  any  other  land.  Jones  v* 
Johnston,  liO  U.  8. 18  How.  160  05  L.  ed.  8S0). 

AU  grants  of  land  boundod  by  fresh-water  riven, 
where  tbe  expressions  designating  the  water-line 
are  general,  confer  the  proprietorship  and  entitle 
the  owner  to  the  accretion.  Jones  v.  Soulard,  66 
U.  &  S4  How.  41  (16  L.  ed.  604). 

Where  defendant  has  been  tn  poHSCioulon  under 
title,  for  more  than  twenty  years,  of  the  land  to 
which  the  aooretlonB  sued  for  are  attached  and  be- 
long, he  owns  the  same.  Saulet  V.  Shepherd,  71 17. 
S.4WaIL602(18L.ed.i42):  Wafkins  v.Holman,41 
tJ.  &  16  Pet  25  (10  L.  ed.  878). 

RlghtM  of  riparian  owner$  on  navioaJbUe  waters. 

Those  rights  are  access  to  the  navigable  part  of 
the  river  from  the  front  of  his  lot,  the  right  to 
make  a  landing,  wharf  or  pier  for  hJs  own  use  or 
<or  the  use  of  the  public,  subject  to  such  general 
rules  and  regulations  as  the  Legislature  may  see 
proper  to  impose  fOr  the  protection  of  the  rights  of 
the  public  Button  y.  Strong,  66  U.  8. 1  Black,  26 
•<17  L.  ed.  SO) ;  St.  Paul  ft  P.  R.  Go.  v.  Schurmeier,  74 
U.  S.  7  WaU.  272  (19  L.  ed.  74);  Atlee  v.  Northwestern 
U.  Packet  Go.  88  U.  S.  21  WaU.  880  (22  L.  ed.  619) ; 
Gould;  Waters,  278. 

The  owner  can  be  deprived  of  his  right  of  access 
only  in  accordance  with  establfehed  law ;  and.  If 
necessary  that  it  be  taken  for  public  use,  upbn  due 
compensation.  See  also  Weber  v.  State  Harbor 
<k>mrB.85  U.  S.  18  WalL  V7  (21  L.  ed.  796» ;  Atlee  v. 
Northwestern  U.  Packet  Go.  88 17.  S.  21  WalL  889  (22 
JL.  ed.  619) ;  Biohardton  v.  Bneton,  65  U.  S.  24  How. 
188  (16 L.  ed. §25) :  Baltimore  If O.B.  Go.  v.  Caiase,48 


Md.  28:  Harrison  v.  Sterett,  4  Har.  ft  McH.  540; 
Biedrloh  v.  Northwestern  Union  R.  Go.  42  Wis.  248 ; 
Delaplaine  y.  Ghicago  ft  N.  W.  B.  Go.  Id.  214;  Mey- 
ers y.  St.  Louis,  8  Mo.  App.  286 ;  Barron  y.  Balti- 
more, 82  IT.  S.  7  PeL  248  (8  L.  ed.  672);  dark  y.  Peck- 
ham,  10  K.  I.  85, 88,  9  B.  L  456 ;  Morrill  y.  St.  An- 
thony Fails  Water-power  Go.  26  Minn.  222;  Norfolk 
y.  Gooke,  27  Oratt  430, 486. 

The  owner  of  an  estate  upon  the  tide  waters  to 
entitled  to  compensation,  not  only  for  the  land 
actually  taken  for  the  construction  of  a  public 
road,  bufaiso  for  the  (diange  of  his  premises  from 
riyer^ide  to  road^de  property,  including  his  indi- 
yldual  and  particular  right  to  use  the  shore  of  the 
riyer  in  which  he  had  no  proprietary  interest. 
Bucoleuch  v.  Metropolitan  Board  of  Works,  L.  B.  5 
H.  L.  ^8. 

This  right  does  not  include  the  right  to  redress 
for  an  obstruction  not  against  the  front  of  the 
plaintifTs  land,  even  when  it  entirely  closes  ^he 
highway.  Bailey  y.  Phila.,  W.  ft  B.  B.  Ck).  4  Harr. 
(Del.)  880 ;  Boston  ft  W.  B.  Gorp.  r.  Old  Oolony  R, 
Gorp.  12  Oish.  606. 

BedamatUm  of  ntbrnertfed  kmd. 

The  State  of  Illinois  may  prescribe  lines  in  the 
harbor  of  Ghicago,  beyond  which  piers,  etc.,  may 
not  be  built  by  riparian  owners.  State  y.  IlL  Gent. 
B.  Go.  88  Fed.  Bep.  780. 

Ghicago  having  power  by  its  charter  to  maintain 
a  breakwater,  upon  the  erection  of  such  break- 
water and  flUlng  in  of  the  space  between  it  and  the 
shore  line,  the  land  thns  ledafmed  belongs  to  tlie 
dty.   IMd, 

Bights  of  riparian  owners.  Ulbriobt  v.  Bufaola 
Water  Go.  4  L.  R.  A.  672, 86  Ala.  587. 
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fifteen  inches  above  the  surface  of  the  ground, 
and  therefore  cannot  be  crossed  by  a  wheeled 
▼ehicle,  unless  it  is  bridged. 

Ftima  facie,  then,  the  tramway  is  a  nuisance, 
which  works  a  special  injury  to  the  plaintiff, 
and  the  defendant  ou^ht  not  to  be  allowed  to 
maintain  it;  and  an  injunction  is  the  proper 
remedy  for  the  wrong.  1  Pom.  Eq.  Jur. 
§  262;  Gould,  Waters,  §  21. 

The  point  made  under  the  Act  of  1887  can- 
not now  be  considered.  The  facts  on  which  it 
rests  are  not  in  the  record,  nor  are  they  such  as 


the  court  can  take  judicial  notice  of.  It  does- 
not  appear  from  the  bill  that  the  "shore"  in 
question  is  within  the  corporate  limits  of  New- 
port, or  that  the  land  of  the  plaintiff  is. 

In  this  opinion  some  possible  aspects  of  thi» 
case  are  considered  that  are  not  absolutely  nec- 
essary to  the  decision  on  this  demurrer.  Bat 
they  were  seriously  propounded  by  the  learned 
counsel  for  the  parties,  and  the  consideration 
of  them  invoked. 

The  deinwrrei'  is  overruled. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


A.  J.  FARGO,  Exr.,  Ffff., 

Alvah  MILLER  et  al. 
(-..- Mafls.--.-} 

1.  The  time  of  a«certa.tntng  the  next  of 

kin  >f  testatriz  who  are  to  take  under  a  residu- 
ary olanee  is  at  the  death  of  her  father,  who  is  her 
Bole  next  of  kin  while  he  lives,  and  not  at  her 
own  death,  where  she.  In  preference  to  all  other 
legacies,  provides  in  the  wlU  for  his  comfortable 
support  for  life,  even  to  the  extent  of  using  the 
whole  estate  if  necessary,  but  In  case  of  his  mar- 
riage or  death  directs  distribution  at  once,  -Wheth- 
er or  not  the  time  would  be  thus  fixed  by  the 
mere  fact  that  he  was  her  sole  next  of  kin. 

S.  On  m,  reeidnary  gift  to  the  next  of  kin 
of  the  husband  of  testatrix  as  well  to  her  own 
next  of  kin,  where  the  latter  are  to  be  ascertained 
as  of  the  death  of  her  father,  the  husband^s  next 
of  kin  will  be  ascertained  as  of  the  same  time. 

8«  The  words  ''next  of  kin^  in  a  will 
mean  the  nearest  blood  relations  and  not  all 
those  who  would  take  under  the  Statute  of  Dis- 
taribnttons. 

(November  20, 1889.) 

CASE  reserved  from  Hampshire  County. 
The  facts  are  stated  in  the  opinion. 

MesiTS,  Winkler,  Flanders,  Smith,  Bot- 
tom As  Vilas  and  C.  H.  Van  Alstine,  with 
Mr.  J.  Arthur  Wainwriffht,  for  defendant 
N.  W.  Miller,  claiming  under  a  residuary  de- 
yise  of  his  grandfather,  the  father  of  testatrix: 

A  gift  or  devise  to  "next  of  kin,"  s^oes  to  the 
nearest  blood  relations  and  not  to  relatioDs  ac- 
cording to  the  Statute  of  Distributions. 

Swasey  v.  Jaques,  4  New  Ens.  Rep.  48,  144 
Mass.  135;  Locke  v.  Locke  CJH.  JT)  16  Atl.  Bep. 
4». 

A  bequest  or  devise  for  life  with  remainder 
to  the  "heirs"  or  to  the  "heirs-at-law"  of  the 
testator  will  be  construed  as  referring  to  those 
who  are  his  heirs  or  heirs-at-law  at  Uie  time  of 
his  death,  unless  a  different  intent  is  plainly 
manifested  by  the  wiU. 

Abbott  V.  Bradstreet,  3  Allen,  687;  Minot  v. 
Tappan,  123  Moss.  536;  Dom  v.  Tott,  128 Mass. 
88,  40;  Minot  y.  HarrU,  182  Mass.  528,  529; 
WhaU  V.  Convene,  6  New  Eng.  Rep.  828,  146 
Mass.  845;  Mortimore  y,Mortimore,  L.  R.  4 
A.pp.  Cas.  448;  Siarria  ▼.  Carpenter,  7  "West. 
Rep.  908,  109  Tnd.  540;  CuMng  v.  Bvrrea,  137 
Mass.  21,  24;  BarUett  v.  Bbudlette,  6  New  Eng. 
Rep,  327,  147  Mass.  26;  Stokes  v.  VanWyck,  & 
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Va.  724;  Bullock  v.  Bownes,  9  H.  L.  Cas.  1; 
Ousack  V.  Rood,  24  Week.  Rep.  391;  SlmOeit 
V.  Toun-g,  2  Myl.  &  K.  82;  2i>e  v.  Lawson,  9 
East,  278,  Urquhart  v.  Urqtihart,  13  Sim.  627; 
Lasbury  v.  Newport,  9  Beav.  376;  Ware  v.  Rotr^ 
land,  2  Phill.  Ch.  635;  BuibffeApp.  61  Pa.  Ill, 
117;  HoUoway  v.  HoUoway,  5  Ves.  Jr.  399,  402^ 
403. 

Mr,  Edmund  P.  Kendrick,  for  defend- 
ants Alvah  Miller  and  others,  brother  and  sis- 
ter of  testatrix,  and  nephews  and  nieces  of 
testatrix's  husband: 

Where  there  is  a  gift  to  a  person  for  life, 
with  remainder  to  the  testator's  next  of  kin,  and 
the  person  taking  the  life  estate  is  the  sole  next 
of  km  at  the  death  of  the  testator,  the  remain- 
der will  be  considered  as  given  to  the  persons 
answering  that  description  at  the  termmation 
of  the  life  estate. 

Jones  V.  Colbeck,  8  Ves.  Jr.  38;  Long  v.  Black" 
all,  8  Yes.  Jr.  486;  Briden  v.  Hewlett,  2  Myl.  & 
K.  90;  Miller  v.  Eaton,  Coop,  t.  Eld.  272. 

Messrs.  Coudert  Brothers*  for  defendant 
Frederick  A.  Miller,  son  of  a  brother  of  testa- 
trix who  died  before  her: 

The  words  "next  of  kin"  used  sitnpUeiter  in 
a  limitation  of  personal  property  by  will  or 
deed,  without  anything  in  the  context  showine 
a  different  meaning,  mean  those  of  the  kindred 
or  blood  who  take  by  the  Slatute  of  Distribu- 
tions, in  case  of  intestacy,  including  represent- 
atives, but  excluding  the  widow  as  such. 

Murdock  v.  Wa/rd,  67  N.  Y.  387;  Slosson  ▼. 
Lynch,  28  How.  Pr.  417;  Eeteltas  v.  KeUltas,  72 
N.  Y.  312;  Tillman  v.  Sullivan,  63  How.  Pr. 
361;  S.  C.  as  Tillman  Y,2mvis,  affirmed,  95  N. 
Y.  27;  Haraden  v.  Larrabee,  113  Mass.  430, 

The  English  decisions  were  departed  from  in 
estahlishing  this  rule.  The  only  case  in  whic& 
the  English  rule  has  been  adopted  in  this  conn- 
tiT  is  Sucasey  v.  Jaques,  4  New  Eng.  Rep.  48, 
144  Mass.  136,  in  the  State  of  Massachusetts, 
following  the  old  cases  of  Wright  v.  Methodist 
Epis,  Church,  1  Hoffm.  Ch.  202,  and  Bedmond 
V.  Burroughs,  63  N.  C.  242. 

The  opinion  by  Field,  J.,  says:  "What  littie 
recent  authority  there  is  beyond  that* of  the 
English  court  supports  the  English  court's 
view,  and,  on  the  whole,  we  are  inclined  to 
adopt  it." 

We  heg  to  suggest  that  the  fully  considered 
decisions  of  the  Supreme  Court  and  the  Court 
of  Appeals  of  New  York  were  overlooked. 

Messrs,  John  C.  Hammond  and  Henry 
P«  Field*  for  defendants  Edith  L  Anns  and 
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otben  crandnephews  and  grandnieces  of  the 
busband  of  testatrix: 

If  the  court  shall  hold  that  next  of  ku,  used 
Hmplidter,  means  nearest  of  kin,  it  is  contended 
that  ''the  context  and  the  subject  matter  must 
in  each  case  determine  the  meaning  of  the 
words.". 

SwMW  ▼.  Jaquet,  4  New  Eng.  Kep.  48,  144 
Mass.  lo5. 

The  technical  meaning  of  a  word  or  words 
must  give  way  to  the  intent,  as  gathered  from 
the  context 

WiUiamB  v.  Bradley,  8  Allen,  280;  BarreU  ▼, 
Mar$hy  126  Mass.  216;  (Jook  v.  holmes,  11  Mass. 
580;  Phdpi  v.  Phelps,  4  New  Eng.  Rep.  188, 
148  Mass.  576. 

If  testatrix  intended  her  statutory  next  of 
kin  and  heirs  at  law  to  take  under  the  residu- 
ary clause,  these  respondents  would,  under  the 
Statute  of  Distributions,  take  that  share  which 
their  mother  would  take  if  living. 

Houghton  ▼.  Kendall^  7  Allen,  77,  78;  Sioeet 
▼.  DuUon,  109  Mass.  591;  Merriam  y.  Qimonds^ 
121  Mass.  198;  Minot  y.  Ha/rris,  182  Mass.  528. 

Field,  J.,  deliyered  the  opinion  of  the  court: 

The  will  of  Mrs.  Wells  was  written  by  her- 
self and  is  dated  June  2,  1886.  She  died  with- 
out issue  April  4,  18B7.  Her  father,  two 
brothers,  one  sister  and  one  nephew,  son  of  a 
deceased  brother,  survived  her.  She  was  a 
widow,  her  husliand  having  died  February  8, 
1872.  There  is  no  mention  of  her  mother,  but 
it  is  evident  that  she  had  died  before  the  will 
was  made.  The  age  of  the  testatrix  does  not 
appear  from  the  papers,  but  there  is  no  doubt 
that  she  did  not  contemplate  the  possibility  of 
manyine  again  and  of  having  diiidren.  The 
nearest  blood  relations  of  her  husband,  livine 
at  the  time  of  her  death,  were  one  nephew  ana 
seven  nieces,  and  the  children  of  a  niece  who 
had  died.  The  will  puts  all  her  property  in 
trust  for  her  father  if  ne  survive  her,  with  di- 
rections to  the  trustees  to  give  him  the  use  of  it, 
"  or  as  much  of  it  as  he  shall  need  for  bis  com- 
fortable support,"  during  his  life,  "provided 
he  remain  unmarried."  The  will  also  provides: 
"  In  case  the  income  from  my  estate  added  to 
the  $1,000  which  shall  be  paid  by  my  father, 
said  Alyah,  should  by  losses,  chuiges  or  any 
loss  be  insufficient  for  his  comfortable  mainte- 
nance, I  will  and  direct  the  whole  estate,  both 
real  and  personal,  shall  be  freely  but  judi- 
ciously used  for  his  case,  benefit  and  comfort." 

The  will  also  directs  the  trustees  to  pay  to  her 
father,  "for  his  sole  and  separate  use  as  long 
as  he  shall  live,  an  annuity  of  flOO,  payable 
quarterly." 

With  reference  to  the  future  marriage  of  her 
father,  the  provision  is  as  follows:  "Shall 
(should)  such  a  thing  occur  as  his  marriage  at 
his  advanced  age,  which,  though  possible,  is 
still  very  improbable,  I  direct  my  trustees  at 
once  to  procead  with  the  distribution  of  my  es- 
tate in  the  same  manner  as  if  my  father  were 
deceased." 

The  will  provides  that  "at  the  decease  or 
marriage  of  my  father,  said  Alvah,  Sr.,  I  direct 
my  said  trustees  to  pay"  to  various  persons 
aamed  various  sums  of  money,  in  all  amount- 
ing to  about  $14,000,  and  "  to  set  apart  and 
create"  five  separate  trust  funds,  in  all 
amounting  to  $10,000.    The  persons  to  whom 
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legacies  in  money  are  thus  given  include  the 
children  of  the  deceased  hieoe  of  her  husband, 
and  her  nephew,  the  son  of  her  deceased 
brother,  and  the  persons  to  whom  the  income 
of  these  trust  funds  is  given  for  life  include 
her  brother  Alvah  Miller,  Jr.,  and  her  sister. 
The  income  of  the  trust  fund  for  her  sister  is  to 
be  "judiciously  applied  for  her  comfort  in  her 
invalid  condition  so  long  as  she  shall  live,  .  .  . 
and  upon  her  decease  the  trust  so  created  shall 
cease  and  the  said  fund  shall  be  paid  over  and 
transferred  to  my  next  of  kin  for  their  own 
benefit  and  subject  to  their  own  control,  share 
and  share  alike." 

The  remaining  trusts  for  persons  are  in  effect 
that  the  net  annual  income  shall  in  each  case 
be  paid  and  applied  "to  the  use  and  benefit  of 
the  beneficiary  so  long  as  he  or  she  shall  live, 
and  upon  his  or  her  decease  the  trusts  so  cre- 
ated shall  cease  and  the  said  fund  shall  become 
a  part  of  my  estate  to  be  hereinafter  disposed 
of." 

The  residuaxy  clause  is  as  follows :  ' 'Subject 
to  the  provisions  hereinbefore  made  by  way  of 
legacies  and  to  the  creation  of  the  trusts  here- 
inbefore specified,  all  of  which  are  to  be  ratably 
diminished  in  case  by  any  unforeseen  occurrence 
my  estate  should  be  so  diminished  as  not  to 
amount  to  the  aggregate  hereinbefore  disposed 
of,  I  give,  devise  ana  bequeath  all  the  rest,  res- 
idue and  remainder  of  my  entire  estate,  both 
real  and  personal,  unto  the  next  of  kin  of  my 
dear  husband,  the  late  John  H.  WeUs,  and  to 
my  next  of  kin  in  the  proportion  of  two  thirds 
of  the  amount  to  my  next  of  kin,  and  one  third 
to  the  next  of  kin  of  my  late  husband,  the  said 
John  n.,  the  larger  part  to  my  next  of  kin  as 
from  my  family  and  kin  my  estate  has  been  in 
this  proportion  enlarged." 

The  father  of  the  testatrix,  Alvah  3fliller,  Sr., 
died  March  24,  1888,  leaving  a  will  in  which  he 
gave  all  the  residue  of  his  estate  to  his  two  sons, 
Augustus  Miller  and  Alvah  Miller,  Jr.  Au- 
gustus Miller  died  December  28,  1888,  leaving 
a  son,  Nathaniel  W.  Miller,  one  of  the  defencT 
ants.  The  executors  have  paid  all  debts  and 
legacies,  have  set  axmrt  the  amounts  directed  for 
the  trust  funds,  and  have  settled  their  accounts 
in  the  probate  court,  and  there  remains  in  their 
hands  for  distribution  a  balance  of  $4,000. 
There  is  also  valuable  real  estate. 

The  principal  question  is,  whether  the  next 
of  kin  of  the  testatrix,  and  of  her  deceased  hus- 
band, who  take  under  the  residuary  clause,  are 
those  persons  who  were  living  and  next  of  kin 
at  the  time  of  her  death,  or  at  the  time  of  the 
death  of  her  father.  If  her  next  of  kin  are  de- 
termined as  of  the  time  of  her  death,  her  father 
would  be  her  sole  next  of  kin,  and  be  would 
have  been  the  sole  distributee  and  sole  heir  of 
her  estate  if  she  had  died  intestate.  It  is  man- 
ifest, we  think,  that  the  testatrix  never  intended 
that  he  should  receive  absolutely  any  of  her 
property  beyond  that  given  to  him  for  his  life, 
and  that  if  he  marri^  she  intended  that  he 
should  cease  thereafter  to  receive  any  benefit 
from  her  estate.  The  legacies  were  to  be  paid 
and  the  five  trust  funds  were  to  be  created  and 
set  apart  at  the  decease  or  marriage  of  the 
father.  The  first  trust  so  to  be  created  was  to 
continue  during  the  life  of  the  sister  of  the  tes- 
tatrix, and  upon  her  decease  the  fund  was  to  be 
paid  over  to  the  next  of  kin  of  the  testatrix. 
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ahare  and  sbare  alike.  This  contemplates  that 
there  might  be  more  than  one  next  of  kin  and 
that  they  ahould  take  equal  shares. 

It  is  possible  that  the  testatrix  did  not  know 
the  provisions  of  our  statutes  concerning  the 
descent  of  real,  or  the  distribution  of  personal, 
property;  but  it  cannot  be  presumed  that  she  did 
not  know  who  her  nearest  kindred  were.  It  is 
also  possible  that  she  did  not  know  the  distinc- 
tion between  vested  and  contingent  remidnders, 
or  between  rights  of  property  and  rights  of 
possession  ana  enjoyment,  and  that  naving 
written  down  all  the  specific  provisions  she 
wished  to  make,  she  used  generid  phrases  in  the 
residuary  clause,  without  considering  what 
they  meant  or  might  mean  in  the  various  con- 
tingencies which  might  happen. 

The  primary  rule  is  that  a  will  is  to  be  con- 
strued according  to  the  intention  of  the  testator, 
as  expressed  in  it,  if  that  intention  can  be  as- 
certained w ith  reasonable  certainty.  Whatever 
force  may  be  given  to  artificial  rules  of  con- 
struction, it  is  certainly  an  objection  of  some 
weight  against  any  particular  construction  that 
it  l»Eids  to  a  result  which  the  testator  could  not 
have  intended. 

In  AhboU  y.  BradMtreet,  8  Allen,  687,  (S8d,  it 
is  said  in  the  opinion  that  "  the  rule  is  well 
settled  as  a  general  rule  of  construction  that  a 
bequest  or  devise  to  '  heirs'  or  'heirs-at-law' 
of  a  testator  will  be  construed  as  referring  to 
those  who  are  such  at  the  time  of  the  testator^s 
decea8c»  unless  a  different  intent  is  plainly  man- 
ifested by  the  will;''  that  "  where  such  an  in- 
tent is  plainly  manifested  it  will  of  course  pre- 
vail," and  that  "  this  rule  is  a  consequence  of 
the  preference  which  the  law  gives  to  vested 
over  contingent  remainders." 

The  rule  is  undoubtedly  the  same  when  the 
devise  or  bequest  is  to  the  next  of  kin  of  the 
testator,  as  when  it  is  to  the  heirs  of  the  testa- 
tor. The  cases  on  this  subject  are  collected  in 
the  opinion  in  Abbott  v.  Bradstreet,  and  subse- 
quent decisions  have  emphasized  the  rule  there 
stated.  Minot  v.  Tappan,  122  Mass.  586;  Dove 
V.  Torr,  128  Mass.  88;  Minot  v.  Harris,  132 
Mass.  528;  WhaU  v.  Concerse,  146  Mass.  845, 

5  New  Eng.  Rep.  828. 

In  Abbott  V.  Bradstreet  it  is  also  said  that 
"  it  has  been  held  in  some  cases  that  if  there  is 
a  gift  to  a  person  for  life  with  remainder  to  the 
testator's  next  of  kin,  and  the  x)erson  taking  the 
life  estate  is  the  sole  next  of  kin  at  the  death  of 
the  testator,  the  remainder  will  be  considered 
as  given  to  the  persons  answering  the  descrip- 
tion at  the  termination  of  the  estate  for  life; 
and  that  this  as  well  as  another  class  of  cases 
in  which  the  first  legatee  is  only  one  of  the 
next  of  kin  "are  generalljr  recognized  as  ex- 
ceptional and  the  construction  adopted  is  usu- 
ally strengthened  by  some  special  circumstances 
indicative  of  intention." 

In  Minot  v.  Tappan  it  is  said  that  the  fact 
that  the  life  tenant  is  one  of  the  heirs-atr 
law  of  the  testator  at  the  time  of  his  decease 
"does  not  take  the  case  out  of  the  general 
rule."  See  Bulloek  v.  Downes,  9  H.  L.  Caa  1; 
Mortimore  v.  Mortimore,  L.  R.  4  App.  Caa. 
448;  Elmdey  v.  Young,  2  MyL  &  E.  82,  88. 
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Whether  if  the  life  tenant  were  the  aole  next 
of  kin,  or  heir  of  the  testator,  when  the  will 
was  made,  and  would  continue  to  be  audi  if 
he  survive  the  testator,  and  this  were  known  to 
the  testator,  this  fact  alone  would  be  sufficient 
to  show  that  the  testator  did  not  intend  to  in- 
clude him  in  a  bequest  or  a  devise  of  a  remain- 
der to  the  heirs  or  next  of  kin  of  the  testator, 
cannot  be  considered  as  free  from  doubt.  See 
Lee$  V.  Massey,  8  DeG.  F.  &  J.  118;  2  Jarm. 
Wills,  6th  ed.  182,  141;  Ousaek  v.  Bood,  24 
Week.  Bep.  891. 

In  the  pzesent  case  the  distribution  of  the 
whole  estate  was,  by  the  terms  of  the  will,  to  be 
postponed  till  the  death  or  marriage  of  the 
father.  There  is  no  reference  in  the  will  to  the 
Statutes  of  Distribution.  Such  a  reference  has 
sometimes  been  regarded  as  a  circumstance  in- 
dicating that  the  testator  intended  that  bis  next 
of  kin  should  take  as  of  his  death  because  the 
persons  who  are  distributees  under  the  statute 
take  from  that  time.  The  legacy  to  the  father 
would  of  course  be  of  no  effect  if  he  died  be- 
fore the  testatrix;  but  if  he  survived  her  she  in- 
tended that  he  should  not  marry  and  retain  any 
benefit  from  her  will.  She  oontemplated  the 
possibility  that  the  whole  of  her  estate  might 
be  consumed  in  taking  care  of  her  father,  and 
that  the  legacies  to  others  might  never  be  paid 
or  the  special  trust  funds  set  apart.  The  rea- 
son which  she  gives  for  dividing  the  residuum 
of  her  estate  Mtwecn  the  next  of  Idu  of  her 
husband  and  of  herself  in  the  proportion  of 
two  thirds  and  one  third  is  that  "from  my 
family  and  kin,  my  estate  has  been  in  this  pro- 
portion enlarged;"  and  this  does  not  show  that 
she  contemplated  that  if  her  father  survived 
her,  he  or  only  those  claiming  under  him 
should  take  the  one  third.  We  think  that 
there  are  significant  indications  in  the  will  that 
the  testatrix  did  not  intend  that  her  father 
should  take  any  part  of  the  residue  as  her  next 
of  kin,  and  that  she  did  intend  that  the  residue 
should  be  distributed  as  of  the  time  of  bis 
death  or  marriage,  and  that  the  next  of  kin 
should  be  ascertained  as  of  that  time,  in  addi- 
tion to  the  fact  that  the  use  of  the  whole  estate, 
and,  if  necessary,  portions  of  the  principal,  had 
been  given  to  him  for  life,  or  until  he  married; 
and  in  our  opinion  the  will  should  receive  this 
construction.  See  Knotclion  v.  Sanderson,  141 
Mass.  823,  2  New  Eng.  Rep.  100. 

As  the  next  of  kin  of  the  testatrix  must  be 
ascertained  as  of  the  death  of  her  father,  the 
next  of  kin  of  her  husband  must  be  ascertained 
as  of  the  same  time.  • 

In  determining  the  meaning  of  the  words 
"  next  of  kin,"  we  see  nothing  in  the  wiU  by 
which  this  case  can  be  distinguished  from 
Bwasey  v.  Jaques,  144  Mass.  185,  4  New  Eng. 
Rep.  43.  Those  persons  who  were  living  and 
were  the  nearest  blood  relations  of  her  husband 
and  of  herself  at  the  time  of  the  death  of  her 
father,  or  their  legal  representatives  if  they 
have  since  deceased,  are  ^ntitled%>  the  residue 
in  the  proportion  declared  in  the  will.  The 
details  of  the  decree  must  be  settled  ^y  a  ^Smt^ 
justice. 

8o  ordered. 
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1.  Wlier«  prlntars  reftuMd  to  make  an 
itl^ieqmonl  to  do  oertaia  prlntiiiir  for  a  penon, 
or  to  enter  upon  the  work  of  preparing  type  and 
plates  therefor,  untQ  asBured  hj  a  third  party 
that  the  neoeasary  paper  would  be  furnished 
t^  him,  and  no  delivery  of  the  work  was  to  be 
nuide  except  upon  cash  payment,  they  have  a  lien 
as  against  the  person  furnishing  the  paper  (al- 
tbooghltwas  obtained  from  him  by  fraud)  on 
the  paper  delivered  to  them,  not  only  for  the  la- 
bor literally  expended  upon  the  paper  itself,  as, 
by  printing,  but  for  any  act  done,  labor  per- 
formed or  money  expended  in  the  preparation  of 
type,  outs,  etOf  for  the  work. 

8«  Where  piirtiee  whe  are  entitled  te 
reeelndaeontraet  for  fraud  apply  for  and 
obtain  an  attachment  against  the  oUier  party  as 
their  debtor  under  the  contract,  knowing  of  the 
fraud,  they  thereby  elect  their  remedy  and  waive 
the  right  to  dleafOrm  the  contract,  and  a  subse- 
quent discontinuance  of  the  attachment  suit  will 
not  restore  such  right,  especially  where  before 
disoontlnuance  part  of  the  money  levied  on  has 
been  paid  over  to  them. 

8.  Where  one  states  a  thing  to  another 

with  a  view  to  the  other*s  altering  his  position, 
then  the  person  to  whom  the  statement  is  made  is 
entitled  to  hold  the  other  bound,  and  the  matter 


is  regulated  by  the  state  of  facts  as  unportea  oy 
the  statement. 

(October  8,  IffiO.) 

APPEAL  by  defendants  Little  et  al,  from 
a  Judgment  of  the  General  Term  of  the 
Supreme  Court,  Second  Department,  affirming 
a  judgment  of  the  Kings  Circuit  in  favor  of 
plainnffs  in  an  action  to  recover  possession  of 
certain  paper.    Beceraed, 

The  facts  are  fully  stated  [in  the  opinion. 

Mr,  James  R.  Marvin,  for  appellants: 

Where  the  true  owner  holds  out  another,  or 
allows  him  to  appear  the  owner  as  having  full 
power  of  disposition  over  the  property,  and  in- 
nocent third  parties  are  thus  led  into  dealing 
with  such  apparent  owner,  they  will  be  pro* 
tected 

MeNea  v.  Tenth  Nat  Bank,  46  N.  Y.  829, 
citing  Pickering  v.  Busk,  16  East,  88;  Oregg  v. 
WeUs,  10  Ad.  &  El.  90;  8aUu$  v.  Everett,  20 
Wend.  268;  Motor^  v.  Walsh,  8  Cow.  288; 
Boot  V.  French,  13  Wend.  570;  Smith  v.  Olem, 
7  Cent.  Rep.  680,  105  N.  T.  283;  Weaver  v. 
Barden,  49  N.  T.  286;  Biddon  v.  Taylor,  44 
N.  Y.  875. 

Little  &  Co.  have  a  lien  upon  the  paper. 
The  right  of  a  particular  or  8i>ecific  lien  ap- 

EUes  to  whoever  takes  property  in  the  way  of 
is  trade  or  occupation  to  bestow  labor  upon 
it,  and  it  extends  to  the  whole  of  one  entire 
work  upon  any  single  subject. 
2  Kent,  Com.  686,  citing  Oakes  v.  Moore,  24 


KOTB.— JSIecMon  of  remedy. 
When  a  party  has  been  Induced  by  fraud  to  enter 
into  an  executed  contract  for  the  purchase  of  prop- 
erty, he  may,  upon  disco veringthe  fraud,  prosecute 
one  of  two  nlnmcn  of  remedies,  he  may  rescind  the 
contract,  and  after  restoring  to  the  other  party 
whatever  may  have  been  received  thereon,  sue  for 
and  recover  back  the  entire  consideration  paid  by 
him;  or  he  mmy  (retain  what  he  has  received  and 
sue  for  and  recover  such  damages  as  he  can  estab- 
lish have  been  occasioned  by  the  fraud.  Bowen  v. 
Ifondevillei,  96  N.  Y.  240;  Bodermund  v.  Ghurk,  46 
N.  7. 854k 

«  An  act  may  be  void  as  to  one  person,  or  for  one 
purpose,  though  not  as  to  another  person,  or  for 
another  purpose.  It  would  not  lie  with  the  vendee 
to  allege  the  fraud,  and  he  might,  therefore,  be 
charged  for  the  price,  as  a  purchaser.  Whether  he 
shall  be  so  charged*  or  treated  as  a  trespasser,  lies 
in  the  election  of  the  injured  party.  Gary  v.  Ho- 
tailing,  1  HiU,  Slfi,  87  Am.  Dec.  Ses. 

IneoneietenJt  remedies. 

Inconsistent  remedies  cannot  both  be'prosecuted. 
Sohoonmaker  v.  Kelly,  42  Hun,  804. 

Plain  tillV^  could  not  proceed  as  upon  a  dlsafllrm- 
anoe  of  the  contract,  and,  at  the  same  time,  avail 
themselves  of  the  contract  by  retaining  and  at- 
tempting to  collect  the  notes  received  upon  the  sale 
of  the  property.  Wheaton  v.  Baker,  14  Barb.  601; 
Whitney  V.  Allaire,'4  Denio,  664;  Hogan  v.  Shorb, 
MWend.  4601 

If  the  vendor,  with  full  knowledge  of  the  fraud, 
sues  the  vendee  upon  the  contract  of  sale  and  ve- 
ooven  judgment,  he  cannot,  in  a  subsequent  aetion 
based  upon  the  fraud, pursue  the} goods  or.  their 
pvoeeeda,  either  in  the  hands  of  such  vendee  or  a 
third  penon.    Carter  v.  Smith,  f»  Wis.  400;  Beloit 
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Baqk  v.  Beale,  84  N.  T.  476, 20  How.  Fr.  836, 11  Abb. 
Pr.  879, 7  Bosw.  616. 

Election  onoe  made  is  eondvsive. 

The  doctrine  of  a  conclusive  election  of  one  of 
several  remedies  by  personal  action  rests  upon  an 
equitable  estoppel;  but  at  any  time  previous  to  an 
adjudication  he  may  discontinue  the  first  action 
and  proceed  with  the  second.  Equitable  Co-opera- 
tive Foundry  Co.  v.  Hersee,  88  Hun,  176. 

If,  after  discovery  of  the  fraud,  he  elects  to  affirm 
the  contract,  he  loses  the  right  to  reclaJm  his  prop- 
erty.   Morgan  v.  Skldmore,  8  Abb.  N.  C.  106. 

Where  remedies  are  not  concurrent,  and  a  choice 
between  them  is  once  made,  the  right  to  follow  the 
other  is  forever  gone.  Fowler  v.  Bowery  Savings 
Bank,  4  L.  U.  A.  146,  note,  113  N.  Y.  460.  • 

EetoppeL 

It  is  not  competent  for  the  defendant  to  answer 
that  he  obtained  the  labor,  not  by  contract,  but  by 
wrong,  and  that,  therefore,  he  will  not  pay  for  it. 
Batts  V.  Collins,  18  Wend.  180;  Lightly  v.  douston, 
1  Taunt  112;  Foster  v.  Stewart,  8  Maule  A  8. 101; 
Eades  v.  Vandeput,  6  East,  30,  note. 

That  no  man  can  take  advantage  of  his  own 
wrong,  see  Biggs  v.  Palmer,  6  L.  B.  A.  844,  note^  116 
N.  Y.  606. 

Where  the  wrong  of  a  defendant  places  plaintiff 
in  a  dilemma,  such  wrong  is  deemed  the  cause  of 
the  injury,  for  which  plaintiff  may  recover  for  the 
entire  damage.  Louisville,  N.  A.  ft  C  B.  Ca  v* 
Ealvey,  2  West.  Bep.  687, 104  Ind.  480. 

The  rule  laid  down  in  the  Squib  Case  applies  to  ah 
oases  of  negligence.  2  Thomp.  Neg.  1084;  8  Suther- 
land, DamuBges,  714;  Addison,  Torts,  8d  ed.  6;  Cooleyt 
Torts,  7a 


See  also  7  L.R.A.  48;  11  L.R.  A.  199;  14  L.  R.A.211;   18  L.R.A.  187;  26  L. 
R.A.42;  26  L.R.A.  840;  29  L.R.    A.  803;  31  L.  R.  A.  789. 
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Me.  219;  Wiles  Laundering  Co,  v.  Ealtlo,  7 
Cent.  Bep.  280,  105  N.  Y.  284  and  cases  cited; 
Morgan  v-  Oongdon,  4  N.  Y.  562;  Schmidt  v. 
JBlood,  9  Wend.  268;  McFarlandv.  Wheeler,  26 
"Wend.  467;  chap.  482,  Laws  1862;  Molt  v. 
Lansing,  57  N.  Y.  112. 

The  plaiDti£Es,  after  the  discovery  of  the 
fraud,  brought  an  action  against  Branscom  in 
the  superior  court  for  the  recovery  of  the  value 
•of 4 the  paper  sold  to  Branscom,  and  the  money 
loaned  to  him.  They  thereby  lost  their  right 
to  follow  the  goods  in  defendant's  possession. 
The  election  of  remedies  is  determined  by  the 
mere  fact  of  bringing  their  suit. 

Go8s  V.  Mather,  2lians.  283.  affirmed,  46  N. 
Y.  689;  MarHs  v.  Rexford,  18  N.  Y.  652;  Bowen 
V.  MandeHIle,  95  N.  Y.  239;  Gheeseman  v. 
Sturges,  9  Bosw.  246. 

A  party  entitled  to  rescind  a  contract  on  the 
ground  of  fraud  loses  that  right  by  bringing 
an  action  to  enforce  the  contract  after  knowl- 
edge of  the  fraud. 

Acer  V.  Hotchkias,  97  N.  Y.  395:  Morrie  v. 
Beptford,  mpra;  Moller  v.  Tu^ka,  87  N.  Y.  169; 
Bodermund  v.  Olark,  46  N.  Y.  354. 

It  is  competent  for  a  third  person,  viz.,  the 
defendants  in  this  action,  to  invoke  the  doctrine 
of  election  of  remedies  against  the  plaintiffs. 

Powers  V.  Benedict,  88  K.  Y.  609;  Moller  v. 
Tuska,  87  N.  Y.  166;  Llopd  v.  Brewst^,  4 
Paige,  687. 

Mr,  Henry  Parsons,  for  respondents: 

The  affidavits  in  the  attachment  case  alleged 
that  the  action  was  brought  to  recover  dam- 
ages for  a  wrongful  conversion  and  for  an  in- 
jury to  personal  property.  This  is  not  an  af- 
firmance of  the  contract  of  sale,  but  it  is  plainly 
as  words  can  make  it  a  disaffirmance. 

Poieers  v.  Benedict,  88  N.  Y.  605;  Johnson  v. 
Frew,  38  Hun,  198;  Equitable  Co^-operatii>e 
Foundry  Oo,  v.  Hersee,  33  Hun,  169,  affirmed, 
4  Cent.  Bep.  189, 108  N.  Y.  26;  Hays  v.  Midas, 
6  Cent.  Bep.  807,  104  N.  Y.  602. 

If  a  sale  of  goods  on  credit  be  induced  by 
fraudulent  representations,  suit  for  the  value 
may  be  commenced  before  the  termination  of 
the  credit.  In  such  action  the  question  of 
fraud  is  material  to  the  issue,  and  the  Judg- 
ment recovered  therein  will  not  be  deemed  to 
have  been  recovered  in  an  action  in  contract 

Beid  V.  Martin,  4  Hun,  690. 

An  equitable  estoppel  never  takes  place  when 
one  party  did  not  intend  to  mislead  and  the 
other  party  is  not  actually  misled* 

1  Abbott,  Law  Diet.  444;  Jewtt  v.  Miller,  10 
N.  Y.  402. 

There  was  no  lien  established  on  the  one 
hundred  and  forty  six  reams  sought  to  be  re- 
covered in  this  action. 

See  Overton,  Liens,  p.  9;  Story,  Ag.  §  860; 
Payne  v.  Batterson,  22 IJ.  Y.  Week.  Dig.  109. 

A  lien  claimed  for  work  done  prior  to  deliv- 
ery is  claiming  a  lien  for  a  precedent  debt, 
which  cannot  he  done. 

Stevens  v.  Brennan,  79  N.  Y.  264. 

Danforth,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  were  manufacturers  and  deal- 
ers in  paper,  under  the  firm  name  of  "Conrow 
Brothers,"  and  the  defendants  Little  and  Demo- 
xest,  printers,  under  the  name  of  *'J.  J.  Little 
&  Co."    The  other  defendant  did  business  as  a 
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publisher  of  booi^d  under  the  name  of  '*  Brans- 
com, Manager. "  His  fraud  was  the  occasion  of 
the  controversy,  but  he  makes  no  defense,  and 
the  issue  is  between  the  other  parties.  It  was 
tried  at  special  term,  and  from  the  findings  of 
the  trial  judge,  and  from  uncontradicted  evi- 
dence, it  appears  that  in  August,  1884,  the 
plaintiffs  agreed  to  manufacture  for,  and  sell 
and  deliver  to,  Branscom,  at  such  place  as  he 
might  direct,  and  to  such  parties  as  he  should 
employ  to  print  his  book,  such  paper  for  print- 
ing purposes  as  he  might  require,  to  the  value 
of  $7,000.  He  was  negotiating  with  J.  J.  Lit- 
tle &  Co.  to  do  this  printing,  and  so  informed 
the  plaintiffs;  but  Little  &Co,  refused  to  enter 
into  an  agreement  toUhat  effect  "until  they 
were  assured  by  plaintiffs  that  they  would  fur- 
nish the  paper  to  Branscom  and  deliver  it  to 
Little  &  Co.  for  the  printing  of  the  books." 
On  the  9th  or  10th  of  September  Theodore 
Conrow,  one  of  the  plaintiffs,  knowing  of  this 
negotiation,  called  with  Branscom  upon  Little 
&  Co. ,  and  stated  to  them  that  the  plaintiffs 
had  sold  to  Branscom  the  paper  for  printing 
the  books  by  Little  &  Co.,  and  that  they  would 
deliver  it  to  them  for  that  purpose.  There- 
upon Little  &  Co.  entered  into  an  agreement 
with  Branscom  to  do  the  type-setting  and  elec- 
trotyping  for  the  books,  and  print  the  same 
upon  the  paper  so  to  be  delivered  to  them  by 
the  plaintiff  for  that  purpose,  and  Branscom 
was  to  pay  Little  &  Co.  cash  for  the  work. 
The  plaintifCs  fulfilled  their  agreement  with 
Branscom,  delivered  to  him,  or  on  his  account, 
paper  of  the  value  of  $8,689.50,  and  besides 
loaned  and  advanced  to  him  $4,096.07,  making 
a  total  indebtedness  of  $7,685.57.  Included  in 
that  was  the  price  of  150  reams  of  paper  that 
the  plaintiffs,  under  their  contract  with  Brans- 
com, delivered  directly  to  Little  &  Co.  on  the 
21st,  22d  and  28d  days  of  October,  1884,  and 
the  bill  therefor,  under  date  of  October  28,  was 
made  out  and  fiven  to  Branscom,  and  stated 
the  delivery  of  uie  paper  to  J.  J.  Little  &  Co. 

Immediately  upon  the  making  of  their  con- 
tract with  Branscom,  Little  &  Co.  proceeded 
to  execute  it,  and  before  the  29th  of  October,  in 
composition  and  electrotyping,  printing  and 
otherwise,  did  work  on  account  of  the  books  to 
the  amount  in  value  of  $950.24.  In  doing  this 
thev  actually  used  four  out  of  the  150  reams, 
and  still  retained  146  reams.  No  part  of  the 
debt  due  them  has  been  paid. 

It  appears  that  Branscom  fraudulently  in- 
duced the  plaintiffs  to  enter  into  their  agree- 
ment to  supply  him  with  paper  bv  delivering 
to  them  as  genuine  a  note  of  $7,000,  dated  Au- 
gust 9,  1884,  purporting  to  be  made  by  the 
"Mississippi  Mills,"  payable  six  months  after 
date  to  the  order  of  Col.  Ed.  Hichardson,  and 
to  be  indorsed  by  him;  and  on  the  9th  of  Sep- 
tember, 1884,  Branscom  gave  a  note  of  $5,000 
of  like  tenor  to  Little  &  Co.,  which  they  re- 
ceived on  account  of  printing.  It  turned  oat, 
however,  that  both  notes  were  forged.  On 
learning  that  fact,  and  on  the  81st  of  October, 
the  plamtiffs  commenced  an  action  a^inst 
Branscom  in  the  Superior  Court  of  Kew  i  oric 
City,  for  the  recovery  of  the  sum  of  $7,685.57, 
alleging  the  fraud  practiced  upon  them  to  in- 
duce the  sale  of  goods  and  loan  of  money,  and 
claiming  judgment  for  this  sum.  On  the  laC 
of  November  they  obtained  an  attachment  in 


1889. 


CoNBOW  V.  LrrTLB. 


695 


that  suit  from  one  of  the  justices  of  the  court 
■against  the  property  of  Branscom,  and  it  was 
levied  upon  money  of  Branscom  on  deposit  in 
the  National  Shoe  &  Leather  Bank.  On  the 
18th  of  November  |2,916,  part  of  the  money 
flo  levied  on,  was  drawn  from  the  bank  by  plain- 
tiffs on  Branscom's  check,  made  and  given  to 
them  on  that  day,  and  applied  on  account  of 
the  money  theretofore  loaned  by  them.  The 
sheriff  also,  on  the  5th  of  November,  levied  on 
the  146  reams  of  paper  then  in  the  hands  of 
Little  &  Co.  In  Jufy,  1885,  the  attachment 
suit  was  discontinued,  but  in  tiie  mean  time, 
-on  the  6th  of  December,  1884,  the  present  ac- 
tion was  be^un. 

The  plaintiffs  alleged  that  Little  <&  Go.  claim- 
ed a  lien  upon  the  146  reams  of  paper  for  the 
sum  due  them,  viz.,  $956.25,  and  asked  for 
Judgment  that  the  defendants  acquired  no 
lien  upon,  or  right  to,  said  paper,  and  that  the 
plaintiffs  have  judgment  against  them  for  its 
possession  and  return,  or  £>r  the  value,  viz., 
$1,445.40. 

The  defendants  set  up  their  lien  and  the  at- 
tachment proceedings,  and  upon  trial  asked  for 
A  dismissal  of  the  complaint;  but  the  learned 
trial  judge  denied  that  application ,  and  directed 
judgment  according  to  the  prayer  of  the  plain- 
tiffs. Concerning  its  correctness  the  judges  of 
the  court  below  differed,  but  a  majority  were 
for  aflSrmance. 

Upon  the  facts  found  we  think  the  judgment 
should  have  been  the  other  way.  First,  as  be- 
tween Conrow  Brothers  and  Little  &  Co.,  the 
•question  is.  Which  of  two  innocent  persons 
should  suffer  from  the  fraud  of  a  third?  It  is 
plain  that,  except  for  the  intervention  of  the 
lormer,  and  their  assurance  that  they  were  to 
manufacture  the  paper  for  Branscom,  and  that 
it  would  be  forthcoming  when  required,  the 
latter  would  not  have  undertaken  the  work 
which  Branscom  wanted.  It  is  true  this  assur- 
ance was  given  in  ignorance  of  Branscom's 
fraud,  but  it  was  the  occasion  of  the  defend- 
ants' agreement;  and,  if  the  plaintiffs  are  now 
permitted  to  take  away  the  paper  delivered  in 
apparent  fulfillment  of  their  promise,  and  as  the 
property  of  Branscom,  they,  not  less  than  Brans- 
<iom,  will  be  wrong-doers,  although  in  making 
that  promise  the^  had  no  intention  to  do  harm« 
I  think  the  inauiry  is  the  same  as  if  Branscom 
had  committea  no  fraud,  and  was,  in  equity 
tind^morals,  the  real  owner  of  the  paper,  as  he 
was  in  law.  It  had  been  manufactured  for 
him,  and  delivered  pursuant  to  his  order,  and 
he  had  the  written  title.  This  was  as  the  plain- 
tiffs had  assured  defendants  it  would  be.  Thev 
must  therefore  be  held  to  stand  in  Branscom's 
place,  and  to  have  taken  the  risk  when  thev 
placed  the  goods  as  Branscom's  goods  in  defend- 
ants' possession.  What  then,  as  against  Brans- 
com, were  the  defendants'  rights  or  interest  in 
the  paper?  In  regard  to  the  four  reams  on 
which  work  had  b^n  actually  done,  no  ques- 
tion arises.  The  lien  is  conceded.  Upon  the 
others  no  work  had  been  done,  and  the  claim  is 
for  the  |B;eneral  balance  of  debt  due  on  account 
•of  the  y>h  for  the  completion  of  which  the 
paper  had  been  delivered.  It  cannot  be  said 
that  the  two  things  were  unconnected,  for,  first, 
•each  was  indispensable  to  the  other, — the  work 
^one  by  the  defendants  was  iseless  if  no  paper 
was  to  be  had  for  printing,  and  the  paper  was 
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useless  unless  t^pe  and  plates  were  provided  for 
imprint;  and,  in  the  next  place,  the  work  and 
paper  are  connected  by  the  very  agreement  and 
understanding  of  the  parties.  The  defendants 
refused  to  enter  upon  the  work  of  preparing 
type  and  plates  until  assured  that  the  paper  was 
to  be  furnished,  and  no  delivery  of  the  work 
was  to  be  made  except  upon  cash  payment. 

Whatever  the  aspect  of  the  contract  at  its  in- 
ception and  at  its  close,  the  defendants  refused 
to  rely  to  any  degree  upon  the  personal  credit 
of  Branscom,  ana  from  this  and  other  circum- 
stances attending  the  method  of  dealing  of  the 
parties,  and  the  transaction  itself,  a  contract  of 
lien  is  necessarily  to  be  implied.  Possession 
was  acquired  bv  contract,  and  when,  through 
the  owner's  fault,  completion  of  the  work  was 

Srevented,  a  Uability  was  incurred  to  pay  such 
ama^e  as  the  defendants  should  sustain.  This 
woula  at  least  include  a  recompense  for  the 
labor  done  and  materials  prepared  for  use,  and 
for  that  the  law  gives  a  hen  or  right  of  deten- 
tion. It  attached  the  moment  the  paper  came 
into  their  possession  for  the  purpose  of  having 
work  done  upon  it,  and  remains  good  until  dis- 
charged by  xmyment,  not  onl^  for  labor  literal- 
ly expended  upon  the  paper  itself  (as  by  print- 
ing), but  for  any  act  done,  or  labor  performed, 
or  money  expended  in  the  preparation  of  in- 
strumentalities by  which  that  labor  was  to  be 
performed,  as  types,  cuts,  illustrations,  electro- 
types and  other  things  of  like  nature  and  ob- 
ject. The  defendants'  claim  does  not  go  fur- 
ther, and  neither  Branscom  nor  the  ])laintiffs 
can,  without  the  violation  of  legal  principles, 
be  permitted  to  retake  the  property  until  that 
payment  is  made. 

There  is  another  ground  for  judgment  in 
favor  of  the  defendants.  The  contract  between 
Branscom  and  the  plaintiffs  was,  upon  the  dis- 
covery of  Branscom's  fraud,  voidable  at  their 
election.  As  to  him,  the  plaintiffs  could  affirm 
or  rescind  it.  They  could  not  do  both,  and 
there  must  be  a  time  when  their  election  should 
be  considered  final.  We  think  that  time  was 
when  they  commenced  an  action  for  the  sum 
due  under  the  contract,  and  in  the  course  of  its 
prosecution  applied  for  and  obtained  an  attach- 
ment against  the  property  of  Branscom  as  their 
debtor.  They  then  knew  of  the  fraud  prac- 
ticed by  him,  and  disclosed  that  knowledge  in 
the  affidavit  on  which  the  attachment  was 
granted,  and  became  entitled  to  that  remedy; 
because  it  was  made  to  appear  that  a  cause  of 
action  existed  in  their  favor  by  reason  of  "a 
breach  of  contract  to  pay  for  goods  and  money 
loaned,  obtained  by  fraud." 

The  attachment  was  levied  and  the  action 
pendinff  when  the  present  action,  which  repu- 
diates uie  contract,  and  has  no  support  except 
on  the  theory  of  its  disaffirmance,  was  com- 
menced. The  two  remedies  are  inconsistent, — 
by  one  the  whole  estate  of  the  debtor  is  pur- 
sued in  a  summary  manner,  and  payment  of  a 
debt  sought  to  be  enforced  by  execution;  by  the 
other  specific  articles  are  demanded  as  the  prop- 
erty of  the  plaintiff.  One  is  to  recover  dam- 
ages in  respect  of  the  breach  of  contract;  the 
other  can  he  maintained  only  by  showing  that 
there  was  no  contract.  After  choosing  between 
these  modes  of  proceeding,  the  plaintiffs  no 
longer  had  an  option.  By  bringing  the  first 
action  after  knowledge  of  the  fraud  practiced 
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hj  Branscom,  the  plaintiffs  waived  the  right  to 
disaffirm  the  cod  tract,  and  the  defendants  may 
justly  hold  them  to  their  election.  The  princi- 
ple applied  in  EquitaUe  Oo-aperatiw  Foundry 
Co.  V.  tieniee,  108  N.  Y.  26,  4  Cent.  Rep.  189. 
and  Hays  v.  Midas,  104  N.  T.  602,  6  Cent. 
Rep.  807,  requires  this  construction,  for  the 
present  contains  Hie  element  lacking  in  those 
cases,  viz.,  knowledge  of  the  fraud  practiced 
by  the  vendee,  add  by  reason  of  it  the  plaintiffs 
were  put  to  their  election. 

It  is  not  at  all  material  to  the  question  that 
the  plaintiffs  discontinued  the  first  suit  before 
bringing  the  present  to  trial;  for  it  ia  the  fact 
that  the  plaintiffs  elected  thi&  remedy,  and  act- 
ed affirmatively  ui)on  that  election,  that  deter- 
mines the  present  issue.  Taking  any  step  to 
enforce  the  contract  is  a  conclusive  election  not 
to  rescind  it  on  account  of  anything  known  at 
the  time.  After  that  the  option  no  longer  ex- 
isted, and  it  is  of  no  consequence  whether  or 
not  the  plaintiffs  made  their  choice  effective. 
It  does  appear,  however,  that,  after  the  at- 
tachment was  levied  upon  Branscora's  money, 
part  of  the  money  so  levied  upon  was  paid  over 
to  the  plaintiffs.  It  is  not  important  that  it  was 
drawn  on  Branscom's  chock,  for  the  attachment 
was  still  in  force,  and  the  suit  pending,  and 
the  effect  of  that  proceeding  as  to  third  par- 
ties could  not  be  defeated  by  adopting  another 
instrumentality  to  get  the  money  out  of  the 


bank.  Nor  could  its  voluntary  app1icatioi» 
upon  a  debt  other  than  that  contracted  for  the 
paper  permit  the  plaintiffs  to  reassi^me  the  title 
to  It.  In  either  aspect  of  the  caae  the  plaintiffs- 
failed,  to  make  out  a  cause  of  action.  The 
rights  which  the  defendants  assert  were  ao> 
quired  in  good  faith  and  for  value,  and  in  reli- 
ance upon  the  plaintiffs'  representations.  To 
the  truth  of  those  representations,  verbal  and 
written,  the  plaintiffs  may  lawfully  be  held. 
They  are  directly  within  the  well-established 
rule  that,  where  one  states  a  thinf  to  another 
with  a  view  to  the  other  altering  nis  position, 
then  the  person  to  whom  the  statement  is  made- 
is  entitled  to  hold  the  other  bound,  and  the 
matter  is  regulated  by  the  state  of  facts  im- 
port^ by  the  statement  Qritwold  v.  Haven  ^ 
25  N.  T.  608;  McNeU  v.  Tmth  Nat,  Bank,  46 
N.  Y.  325. 

The  defendants'  rights,  therefore,  are  greater 
than  Branscom's,  and  should  be  indefeasible. 

In  the  second  place  the  plaintiffs,  by  their 
conduct,  have  voluntarily  affirmed  the  contract 
which  formed  the  basis  of  the  defendants' 
transaction  with  Branscom,  and  it  cannot  now^ 
be  repudiated  to  the  defendants*  loss. 

It  follows  that  the  judgments  of  the  courts  ba- 
low  Mould  be  reversed,  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

All  concur. 
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Wl^ere  one  to  'whom  a  promissory  note 

is  £^  ven  for  delivery  to  the  payee  agrees  to  hold 


NoxB.— -£«orou}  deHned, 


A  deed  delivered  with  the  underetaadhig  that  it 
is  not  to  be  effeotive  until  an  event  happens  or  a 
condition  is  performed  is  an  escrow.  2  Wharton, 
Cont.  9  679;  Wheelwright  v.  Wheelwright,  2  Mass. 
447;  Mills  v.  Gore,  20  Piek.  38;  Shaw  v.  Hay  ward, 
7Cush.  170. 

When  after  formal  execution  of  an  instrument,  it 
appears  on  its  face  that  it  is  committed  to  a  third 
person  for  delivery  to  take  effect  only  on  the  hap- 
pening of  a  contingency,  it  la  au  **escrow.  **  Wor- 
rall  v.  Munn,  5  N.  Y.  880;  Badcock  v.  Steadman,  1 
Root,  87. 

The  term,  though  usually  applied  to  deeds,  is 
equally  applicable  to  all  written  instruments. 
Stewart  y.  Anderson,  GO  Ind.  876;  Ortmann  v.  First 
Nat.  Bank,  40  Mich.  o6;  Kemp  v.  Walker,  16  Ohio 
118;  Prutsman  v.  Baker,  30  Wis.  644. 

Where  a  deed,  bond  and  mortgage  were  deposited 
with  a  third  person,  the  parties  intending  that  the 
papers  should  not  operate  as  absolute  deeds,  with- 
out some  further  agreement,  but  were  left  with 
such  third  person  as  a  mere  depositary,  they  were 
not  escrows.    Fitch  v.  Bunch,  90  CaL  1S18. 

Must  he  delU>ered  to  tMrd  party. 

It  is  essential  to  an  escrow  that  it  be  delivered  to 
a  third  person  to  be  by  him  delivered  to  the  obligee 
or  grantee  upon  the  happening  of  some  event,  or 

5  L.  R.  A. 


it  until  certain  conditions  are  complied  with,  he- 
will  be  liable  in  damages  to  the  maker  if  he  de- 
livers it  without  requiring  compliance  with  tho 
conditions  and  it  passes  into  the  hands  of  a  bona 
flde  holder  for  value. 

(CkstoberlS,  1880.) 
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the  i)erformance  of  some  condition  from  which 
time  it  becomes  absolute.  James  v.  Yanderhey- 
den,  1  Paige.  886. 

A  deed  delivered  to  a  grantee  is  not  held  as  an  es- 
crow:  such  delivery  takes  effect  as  absolute,  or  it  is- 
void  and  works  nothing.  Braman  v.  Bingham.  2S- 
N.  Y.  488,  questioning  Gilbert  v.  North  Amer^n 
F.  Ins.  Go.  28  Wend.  43;  Shep.  Touch.  60;  Whyddon*s 
Oase,  Qro.  Bliz.  620. 

Whether  it  makes  any  difference  that  the  deed  is 
handed  to  the  grantee  for  the  purpose  of  transmit* 
ting  to  a  third  person  to  be  held  by  him  as  an  es- 
crow, see  Qilbert  v.  North  American  F.  Ins.  Go.  su- 
pro,  questioned  in  Braman  v.  Bingham,  supnL 


To  vhotn  mau  be  dtHivered. 

A  deed  may  be  delivered  as  an. escrow  to  an  at- 
torney acting  for  all  the  parties.  MiUership  v* 
Brookes,  6  Hurl.  St  N.  787. 

Bo  a  deed  may  be  delivered  to  a  third  person  as 
the  servant  or  bailee  of  the  grantee,  and  such  de- 
livery will  be  valid  (Souverbye  v.  Arden,  1  Johns. 
Oh.  240);  or  to  the  agent  of  the  payee  (Stewart  v.An- 
derson,  60  Ind.  876;  Scott  v.  Stase  Bank,  9  Ark.  86;  1 
Bandolph,  Com.  Paper,  846);  or  it  may  be  retained 
by  the  grantor  himself  with  the  nnderatanding  that 
on  the  condition  being  performed  it  (diall  be  deliv- 
ered .to  the  grantee.  Ford  v.  James,  2  Abb.  Appw 
Dec.  160;  Demesmey  v.  G  ravelin,  56  HL  96;  Beall  ▼• 
Poole  27  Md.  646. 


Sec  also  11   L.  K.A.  .^TS;   19  L.  R.  A.  242;   20  L.  R.  A.  309. 
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&yor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  breach  of  contract.    Affirmed, 

The  case  is  aofflciently  stated  in  the  opinion.* 

Mesars,  John  8.  Bkys  and  Beasley  As 
Williams,  for  appellants: 

Where  one  contracts  merely  as  an  agent,  and 
the  fact  of  the  agency  is  disclosed  to  those  with 
whom  he  deals,  his  contracts  will  be  deemied 
the  contracts  of  his  principal  only. 

Bobewn  v.  Chapman,  6  Ind.  852. 

If  the  instrument  be  delivered  to  an  agent  of 
the  obligee  or  payee,  then  such  delivery  is  in 
law  complete  and  absolute. 

Madison  d  L  M,  Boad  Oo.  v.  8tef>en4, 10  Ind. 
1;  Stetoart  y.  Andenan,  59  Ind.  875;  1  Randolph, 
Com.  Paper,  §  827. 


If  an  instrument  is  delivered  to  the  party 
himself,  as  an  escrow,  upon  conditions,  the  de- 
livery is  absolute,  and  he  is  not  bound  to  per- 
form the  conditions. 

Boehe  v.  Boanoke  Oktm  Seminary,  50  Ind. 
108. 

The  aopellants  cannot  be  made  liable  on  a. 
bare,  naked,  oral  promise  to  pay  these  liena 
long  after  the  transaction  had  been  settled. 

^.  Stat.  1881,J  4904. 

Meeare,   Jol&n  Cl  Bri§f§fs  and   Hays  J^ 
for  appellee. 


Elliott*  Oh. «/.,  delivered  the  opinion  of  the 
court: 
The  appellants  were  partners,  doing  business 


Effect  of  the  delivery. 

The  effect^  of  the  delivery  and  the  extent  of  tbe 
operation  of  the  Instrument  may  be  limited  by  the 
conditions  with  which  the  delivery  Js  made.  Ben- 
ton V.  Martin,  50  N.  Y.  Sti;  Tiedeman,  Ck)m.Paper,  06. 

Where  the  person  with  whom  the  deed  remained 
was  not  otherwise  authorized  to  aot  for  eltber  par^ 
ty  than  to  draw  the  deed,  retain  it  in  his  possession 
and  place  it  upon  the  record,  when  that  might  be 
directed  according  to  the  terms  of  either  of  the 
agreements,  without  authority  to  accept  or  receive 
an  actual  delivery  of  the  deed,  his  retention  of  the 
deed  is  attended  by  no  other  effect  than  that  stipu- 
lated for  by  the  parties.    Payne  v.  Smith,  28  Hun, 

IDS. 

When  eaerow  takee  effect, 

'  Such  an  instrument  takes  effect,  so  far  as  the  ca- 
pacity of  the  grantor  is  ooncemed,from  the  time  of 
Its  original  delivery,  and  not  from  the  time  of  the 
happening  of  the  event  or  f  ulflilment  of  the  condi- 
tion. Foster  v.  Mansfield,  8  Met  412;  Black  v.  Eoyt, 
as  Ohio  St.  206;  Crooks  v.  Crooks,  84  Ohio  St.,  610. 

So  where  the  grantee,  a  woman,  after  deUvering 
a  bond  on  condition,  and  before  the  happening  of 
the  condition,  married,  the  bond  was  held  valid. 
Graham  v.  Graham,  1  Yes.  Jr.  275. 

An  instrument  may  be  deposited  to  take  effect  on 
the  maker*8  death.  JU&tham  v.  Udell,  88  ;Mioh.  238; 
Stephens  v.  Blnehart,  72  Pa.  484;  Foster  v.  Mans- 
field, 8  Met.  412. 

Where  either  party  dies  after  the  depositing  of 
an  escrow,  and  before  the  happening  of  tbe  condi- 
tion, the  contract  takes  effect  from  the  time  of  the 
deposit.  Hunter  v.  Hunter,  17  Barb.  26;  Jackson  v. 
Bowhud,  0  Wend.  66(H  BLlrkman  v.  Bank  of  Amer- 
ica, 2  Coldw.  867. 

Pwrci  evidence  eocduded. 
Tbe  reason  for  the  rule  excluding  parol  evidence 
of  a  conditional  delivery  to  the  grantee  applies  to 
all  cases  where  the  delivery  is  designed  to  give  ef- 
fect to  the  deed  in  any  event,  without  the  further 
act  of  the  grantor.    Braman  v.  Bingham,  26  N.  Y. 

When  tbe  words  are  contrary  to  the  act  which  is 
the  delivery,  the  words  are  of  none  effect  (Co.  Litt. 
86  a),  because  then  a  bare  averment  without  any 
writing  would  make  void  every  deed.  Williams  v. 
Green,  Gro.  Ellz.  884. 

Second  delioery;  when  ineffeetuoHL 
If  the  person  in  whose  custody  it  is,  delivers  It 
without  fulfillment  of  the  condition,  or  if  in  any 
other  way  It  comes  into  the  hands  of  the  grantee 
surreptitiously,  it  passes  nothing.  Gressinger  v. 
Deasenburg,42  Mich.  680;  People  v.  Bostwick,  82  N. 
Y.  446;  Bobbins  v.  Magee,  78  Ind.  881;  Skinner  v. 
Baker,  79  lU.  486;  White  v.  Core,  20  W  Ya.  272;  Peter 
V.  .Wright,  6  Ind.  188;  Jackson  v.  Bowland,  6  Wend. 
666;  B  verts  y.  Agnes<4  Wis.  848;  Ogden  v.  Ogden,  4 
Ohio  St.  182;  Bishop,  Cont.  187. 

5  L.  R.  A. 


If  an  escrow  is  fraudulently  delivered,  equity 
'may  interfere  by  injunction.  Wyckoff  v.  Ylctor 
Sewing  Mach.  Co.  48  Mich.  866;  Bishop,  Cont.  187. 

Oommereial  paper  a»  an  eecrauh 

A  bill  or  note  as  well  as  a  deed  may  be  delivered 
to  a  thurd  party  to  hold  until  a  certain  event  hap- 
pens or  certain  conditions  are  compiled  with,  and 
the  Uability  of  the  parties  will  commence  as  soon  as 
the  event  happens  or  the  conditloiis  are  f  ulfllled« 
even  without  actual  delivery  by  the  depositary. 
Couch  V.  Meeker,  2  Conn.  808;  1  Parsons,  Notes  and 
Bilto,  61;  1  Danie),  Neg.  Inst.  64. 

But  an  action  cannot  be  maintained  on  an  escrow 
untU  the  contingency  transpues  or  the  conditions 
are  fulfilled.  Pmtsman  v.  Baker,  80  Wis.  644;  Bow- 
ker  V.  Burdekin,  11  Mees.  ft  W.  147;  Gudgen  v.  Bes- 
set,  6  BL  ft  Bl.  986;  Fumees  v.  Meek,  27  L.  J.  N.  8. 
Bxch.  84;  MlUership  v.  Brookes,  5  Hurl,  ft  N.  797; 
Johnson  v.  Baker,  4  Bam.  ft  Aid.  440;  Murray  v. 
Earl  of  Stair,  2  Bam.  ft  C.  82. 

Delivery  of  commercial  paper  may  bcrmade  upon 
condition,  not  to  take  effect  until  such  condition  b» 
fulfilled.  1  Daniel,  Neg.  Inst  78;  Story,  Fronu 
Notes,  SM,  note  U;  BeU  v.  Ingestre,  12  Q.  B.  317;  Ben- 
ton  V.  Martin,  62  N.  Y.  670;  Seymour  v.  Cowing,  4 
Abb.  App.  Dec.  200;  Miller  v.  Gamble,  4  Barb.  146; 
Sweet  V.  Stevens,  7  R.  I.  876;  Ward  v.  Churn,  18 
Gratt.  801;  1  Randolph,  Com.  Paper,  846. 

In  such  case  the  maker  is  only  liable  upon  the 
happening  of  the  contingency.  1  Daniel.  Neg.  Inst.. 
78;  1  Parsons,  Notes  and  BUls,  51;  Couch  v.  Meeker, 
2  Conn.  802;  Taylor  v.  Thomas,  18  Kan.  217. 

A  parol  condition  in  a  written  contract  that  its 
operation  shall  commence  only  on  the  transpiring 
of  a  future  event  will  be  good.  Bishop,  Cont.  137, 
citing  Westman  v.  Krumweide,80  Minn.  818;  Alex- 
ander V.  Wilkes,  11  Lea,  221.  See  Stewart  v.  Ander- 
son, 60  Ind.  876;  Michels  v.  Olmstead,  14  Fed.  Bep» 
219. 

While  a  negotiable  instrument  remains  in  th» 
maker*s  hands,  or  in  the  hands  of  his  agent,  to 
whom  it  has  been  given  for  the  purpose  of  deliv- 
ery, it  is  still  undelivered  and  incomplete.  Brlnd 
T.  Hampshire,  1  Mees.  ft  W.  866. 

A  note  delivered  to  A,  to  deliver  after  the  maker^s 
death  to  the  payee,  was  sufficiently  delivered,  A 
being  regarded  in  this  case  as  the  agent  of  the- 
payee.    Giddlngs  v.  Giddings,  61  Yt.  227. 

The  distinction  between  a  conditional  delivery  to. 
the  payee  and  the  delivery  of  an  escrow  to  a  third 
person,  is  not  recognised  as  to  commercial  paper. 
In  both  instances  the  innocent  purchaser  for  value 
gets  a  good  title  whether  the  conditions  have  been 
performed  or  not  1  Parsons,  Notes  and  Bills,  51; 
Badcook  v.^Steadman,  1  Boot,  67;  Maasmann  v. 
Holscher,  481Ca  87;  Jones  v.  Shaw,  67  Mo.  687;  Scott. 
V.  State  Bank,  9  Ark.  86.  See,  contra^  Chlpman  v. 
Tucker,  88  Wis.  48;  Roberts  v.  MoGrath,  88  Wis.  81; 
Roberts  v.  Wood,  88  Wis.  60;  Tiedeman,  Oomu  Pa- 
per, 94. 
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as  real-estate  brokers.  Swain  employed  them 
to  sell  his  farm,  and  they  did  sell  it  to  the  ap- 
pellee for  $4,000.  As  part  of  the  purchase  price 
uie  appelke  assumed  and  agreed  to  pay  the* 
principal,  but  not  the  interest,  of  a  mor^ge 
executed  to  an  insurance  company  to  secure 
$1,800.  A  like  amount  was  paid  in  cash,  and 
«  note  for  the  remainder  was  executed  by  the 
appellee,  and  to  secure  its  payment  he  executed 
a  mortgage  upo«  the  land  bought  of  Swain. 
The  note  was  payable  in  bank,  and  was  placed 
in  the  hands  of  the  appellants.  By  the  terms 
of  tiie  contract  between  the  parties  the  note 
was  to  be  held  by  the  appellants  until  an  ab- 
stnK^  of  title  was  furnished  to  the  appellee,  and 
All  liens  against  the  land  paid  and  discharged. 
The  note  was  not  placed  in  the  hands  of  the 
appellants  for  the  purpose  of  passing  the  title 
to  it,  but  for  the  purpose  of  deliyering  it  to 
Swain,  and  closing  the  sale  as  soon  as  he  had 
<x>mpHed  with  his  agreement  and  paid  the  Urns 
•on  the  land.  The  appellants,  notwithstanding 
their  agreement  to  retain  possession  of  the  note 
and  mortgage,  deliyered  them,  without  the  con- 
sent of  the  appellee,  to  Swain.  The  note  was 
transferred  by  indorsement  to  a  person  for  a 
yaluable  consideration,  before  maturity,  and 
the  indorsee  receiyed  it  without  notice  of  any 
defense.  At  the  time  the  contract  of  sale  was 
made  there  were  liens  on  the  lands  to  the  amount 
of  $108  aboye  the  amount  of  the  incumbrance 
assumed  by  the  appellee.  Swain  is  insolyent, 
and  is  not  a  resident  of  the  State. 

The  appellee  could  not  have  successfully  de- 
tfended  against  the  note  in  the  hands  of  the  in- 


dorsee, for  it  was  by  his  act  that  the  appellants 
were  enabled  to  put  the  note  in  circulation,  and 
he  must  suffer  rather  than  the  innocent  third 
person.  The  principle  which  rules  here  is  the 
same  aS  that  which  preyailed  in  Quick  y.  MUr 
ligan,  108  Ind,  419,  6  West  Rep.  888. 

One  who  places  in  another's  hands  his  prom- 
issory note,  perfect  in  all  its  parts,  caunot  de- 
feat the  note  in  the  hands  of  a  bona  fide  holder. 
The  rule,  indeed,  in  cases  of  promissory  notes 
negotiable  imder  the  law-merchant,  extends 
much  fculher,  but  we  need  do  no  more  than 
apply  the  principle  we  haye  indicated  as  the  ^oy- 
emingone,  although  a  much  broader  rule  might 
be  applied.  The  appellants  yiolated  their  con- 
tract, and  must  respond  in  damages.  It  is  no 
defense  for  them  to  assert  that  m  law  the  de- 
liyery  to  them  was  absolute,  and  transferred 
title  to  Swain  at  once;  for,  whatever  may  be 
the  rule  as  between  payor  and  payee,  it  is  quite 
clear  that  the  appellants,  haviuf  agreed  to  re- 
tain the  note,  were  bound  to  keep  their  con- 
tract. The  assumption  that  the  appellants  were 
the  agents  of  Swain  is  unfounded,  for  they  un- 
dertook to  retain  the  notes  under  an  agreement 
with  the  appellee,  and  not  as  Swain's  agent. 
But  if  they  had  received  the  notes  as  the  agents 
of  Swain,  they  had  no  right  to  violate  their 
agreement  wiu  the  appellee.  If  Swain  him- 
self had  made  such  an  a^eement,  and  it  was 
properly  evidenced  by  wnting,  he  would  have 
no  right  to  yiolate  it. 

Judgment  afflrmed,  with  10  per  cent  damage*^ 
cmdco&U. 
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1.,   An  Indomerifbr  aocommodatlon  of  a 

bill  of  exchanire  after  its  acpeptanoe,  who  is  com- 


pelled to  pay  It  when  due,  may  enforoe  the  f^ill 
UablUty  of  an  aooommodation  acceptor  thereon; 
and  the  fact  that  when  indorsing  the  bill  he  knew 
the  acceptance  to  have  been  without  considera- 
tion Is  immaterial. 

S.  Where*  to  enable  the  drawer  to  mn 
his  bnsineflBf  one  accepts,  for  aooommoda- 
tion, a  bill  of  exchange  whicb  a  subsequent  ac- 


JifOTK.'—Aceommodation  paper:  natun  of  the  eon- 

traeL 

One  who  draws,  accepts  or  indorses  conmieroial 
paper  for  the  accommodation  of  another  Is  not 
liable  on  it  to  the  accommodated  party,  whatever 
their  apparent  relation  upon  the  paper  may  be. 
Story,  Bills,  S 187:  Story,  Prom.  Notes,  §  190;  Thomp- 
son  v.  Clubley,  1  Hees.  ft  W.  ZIS^  Patten  v.  Pearson, 
•fiS  Me.  80;  Macy  y.  Kendall,  88  Ho.  164;  8  Bandolph, 
Com.  Paper,  41. 

Sucb  paper  has  do  validity,  until  it  Is  discounted 
or  comes  into  the  hands  of  a  holder  for  value. 
Tufts  y.  Shepherd,  4Q  He.  8US;  Hacy  y.  Kendall, 
mtprcL 

Until  then  the  contract  is  revocable  (1  Daniel,  Neg. 
Inst  188;  1  Edwards,  Bills  and  Notes,  6  iSZ;  Dogan 
y.  Dubois,  2  Rich.  Eq.  85;  Smith  v.  Wyokoff ,  8  Sandf . 
Ch.  77);  even  though  security  bas  been  given  to  the 
accommodation  party  for  the  use  of  his  name.  Hay 
v.  Boisseau,  8  L^h,  164. 

The  contract  is,  in  fact,  a  loan  of  o^dit,  and  in 
general  is  made  without  restriction  as  to  its  use. 
Lenheim  v.  Wilmaxding,  66  Pa.  75;  1  Parsons,  Notes 
and  BiUs,  184. 

It  will  be  presumed  that  the  object  of  such  paper 
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is  to  enable  the  parties  thereto,  by  sale  or  other- 
wise, to  obtain  a  free  credit  and  circulation  thereof. 
Hontross  v.  Clark,  2  Sandf.  116;  Story,  Bills,  §  iJBL 

That  accommodation  paper  is  made  payable  to  a 
particular  person  does  not  prevent  the  person  for 
whose  acoonunodation  it  is  made  from  obtaining 
the  money  from  another.  Heeker  v.  Shanks,  11 
West.  Bep.  241, 112  Ind.  207. 

Where  he  lends  his  name  without  any  restzlotion 
as  to  the  manner  in  which  the  indorsed  note  or  bill 
is  to  be  used,  he  becomes  liable  thereon  to  the 
holder,  eyen  where  the  holder  receives  it  trtmi  the 
maker  in  payment.  Powell  v.  Waters,  17  Johns. 
176;  Edwards,  Bills  and  Notes,  206. 

Where  an  accommodation  note  was  made  pay- 
able to  the  accommodation  indorser,  to  be  dis- 
counted at  a  particular  bank,  but  it  was  not  di»- 
oounted  at  this  bank,  but  sold  to  a  private  indi- 
vidual, it  was  held  that  the  indorsers  were  liable, 
although  the  sale  was  made  without  their  knowl- 
edge. Parker  y.  HcDoweU,  95  N.  C.  219;  PoweU  v. 
Waters,  supra;  Bank  of  Chenango  v.  Hyde,  4  Cow. 
667;  Hontross  v.  €9ark,  supra. 

If  the  holder  gave  a  bona  fl<le  oonsiderati<»i  for 
it,  he  is  entitled  to  recover  the  amount,  though  he 
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•oommodatlon  indoraer  is  compelled  to  pay  upon  I 
maturity,  an  action  by  the  latter  to  enforce  the  | 
acceptor's  liability  on  the  bill  will  not  be  defeated 
by  the  fact  that  ItB  proceeds  were  used  by  the ' 
drawer  to  retire  other  paper  which  plaintifF  had 
Indorsed  for  his  accommodation. 
8*   Any  defense  to  an  action  upon  a  bill  of  ex- 
chanire  must,  to  avail,  affect  both,  and  not  one 
only,  of  the  Joint  owners  of  the  bill  who  sue  as 
such. 

(September  9, 1889.) 

ACTION  by  indorsers  of  a  bill  of  exchange 
to  enforce  the  liability  of  acceptor.    On 
motion  by  defendant  to  set  aside  a  verdict  for 
plaintiffs  and  for  a  new  trial.     Overruled, 
The  facts  are  fully  stated  in  the  opinion. 
Messrs.  A.  &  C.  B.  McCoy*  for  defendant, 
in  support  of  motion. 
Mr,  J*  A.  Sleeper,  contra. 

JenkinSt  J,,  delivered  the  following  opin- 
ion: 

The  defendant  moves  to  set  aside  the  verdict 
for  the  plaintiffs,  and  for  a  new  trial,  mainly 
upon  the  ground  that  upon  the  proofs  disclosed 
a  recovery  is  not  sanctioned  by  the  law.  The 
action  is  by  the  plaintiffs  as  indorsers  against 
the  defendant  as  acceptor  of  a  certain  inland 
bill  of  exchange,  dated  April  J ,  1886,  for  $8,000, 
at  ninety  days,  drawn  by  one  R.  G.  Buchanan, 
of  Franklin,  Tenn.  The  bill  was  to  the  order 
of  the  plaintiff  Gillespie,  was  indorsed  by  him 
and  the  plaintiff  Winsted,  and  at  its  maturity 
was  held  by  the  National  Bank  of  Franklin. 
This  bill  was  in  renewal  of  one  for  a  like 
amount  dated  December  81,  1885,  at  ninety 
days,  drawn,  accepteikand  indorsied  by  the 


same  i>artics.  On  the  26th  of  December,  1885, 
Buchanan  forwarded  the  original  bill  by  mail 
to  the  defendant  at  Ohicaeo,  requesting  its  ac- 
ceptance for  the  personal  accommodation  of 
the  drawer.  It  was  not  at  that  time  indorsed 
by  either  of  the  plaintiffs.  The  bill  was  thus 
accepted  bv  the  defendant,  and  retiuned  to  the 
drawer,  who  procured  the  plaintiffs  severally 
to  indorse  it  for  his  accommodation,  that  he 
might  procure  discount  thereof  at  the  bank  at 
Franklin.  He  states  that  he  notified  the  plain  - 
tiffs  at  the  time  that  the  acceptance  by  the  dv 
fendant  was  purely  an  accommodation  accept- 
ance. This  assertion  is  disputed  by  the  plain- 
tiffs, but  the  fact  is  assumed  to  be  as  stated  by 
Buchanan.  The  plaintiffs  thereupon  severally 
indorsed  the  bill  without  consideration,  and  re- 
turned it  to  Buchanan,  who  procured  it  to  be 
discounted  at  the  National  Bank  of  Franklin, 
the  proceeds  being  passed  to  his  credit  in  ac- 
count, and  subsequently  drawn  out  upon  his 
checks.  There  was  no  Qommunication  between 
the  accommodation  parties  to  the  bill  respecting 
the  liability  inter  as  to  be  assumed  by  either, 
nor  any  agreement  in  regard  thereto  other  than 
that  implied  by  the  law,  nor  did  the  acceptor 
know  that  there  was  to  be  any  accommodation 
indorsement  of  the  bUl.  The  renewal  bill  was 
protested  at  maturity ,  and  the  indorsers  charged 
with  its  payment.  The  plaintiffs  thereafter, 
on  July  19, 1886,  paid  to'the  bank  the  amount, 
in  equal  poi^ions.  The  bill  was  thereupon  sur- 
rendered by  the  bank,  and  the  plaintiffs  seek 
to  recover  thereon  against  the  acceptor  of  the 
bill. 

It  is  urged  for  the  defendant  that  the  parties 
litigant,  being  all  accommodation  parties  to  the 


had  fun  knowledge  of  the  transaction  (Smith  v. 
Knox,  8  Esp.  46;  Edwards,  Bills  and  Notes,  288),  and 
although  the  paper  hds  been  diverted  from  its  or- 
Sginal  purpose.  Brooks  v.  Hey,  28  Hun,  872;  Bob- 
ertson  v.  Williams,  6  Munf.  88L 

When  it  is  shown  that  the  maker  has  diverted  it 
from  its  original  destination  and  fraudulently 
negotiated  or  put  it  in  circulation,  the  holder  can- 
not recover  upon  it  against  the  indorser,  without 
showing  that  he  received  it  in  good  flaith,  in  the 
ordinary  course  of  trade,  and  paid  for  it  a  valuable 
consideration.  WoodhuU  v.  Holmes,  10  Johns.  281; 
Sldldlng  V.  Warren,  15  Johns.  270;  Brown  v.  Taber, 
5  Wend.  0BB;  V  aUett  v.  Parker,  6  Wend.  015;  War- 
dell  V.  Howell,  9  Wend.  172;  Edwards,  Bills  and 
Jrote8,80e. 

Aecommodation  maker. 

An  accommodation  maker  can  avail  himself  of 
any  defense  the  payee  had  against  the  holder. 
Schwartzkopf  v.  Hill  (Pa.)  8  Gent.  Rep.  (08. 

Want  of  consideration  is  not  available  as  a  de- 
fense in  an  action  by  the  indorsee  against  an  ac- 
oommo<1iition  maker.  Trask  v.  Wingate,  2  New 
Bng.  Rep.  268, 88  N.  H.  474. 

Tbe  payee  of  a  joint  and  several  note  cannot  be 
required  to  treat  one  maker  as  principal  and  an- 
other as  surety  without  his  express  assent  as  a  part 
of  his  contract  (Manley  v.  Boycot,  2  EL  ft  BL  46); 
and  where  he  signs*  note  after  the  others,  he  may 
make  himself  liable  as  principal  to  the  payee,  with- 
out getting  the  rights  of  a  surety  as  to  the  others. 
Lunt  V.  Silver,  5  Ha  App.  186;  2  Randolph,  C6m, 
Paper,  680L 

If  several  sign  as  makers,  they  are  all,  on  the  fiice 
of  the  note,  principals,  and  as  such  equally  liable 
lo  the  payee.   Schooiey  v.  Fletcher,  45  Ind.  86. 

Even  if  the  relation  of  the  joint  makers  to  each 
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other  is  known  to  a  guarantor,  who  pays  the  note, 
they  will  all  remain  liable  to  him  as  principals. 
Hamilton  v.  Johnston,  82  HI.  88. 

Where  two  give  their  joint  note  for  money  bor- 
rowed and  received  by  them  in  equal  shares,. they 
wiU  be  liable  Jointly  as  principals,  each  for  the 
whole,  and  not  as  sureties  for  one  another.  Smuli 
V.  Older,  57  Iowa,  826;  Shriver  v.  LoveJoy,  82  Cal.  674. 

And  this  is  true  as  against  a  bona  fide  holder  of 
the  note,  even  where  two  or  four  makers  had  al- 
ready paid  half  of  the  note  expressly  *'afl  their 
ahare."  Missouri  Loan  Bank  v.  Gamer,  1  Mo.  App. 
200;  2  Randolph,  Com.  Paper,  680. 

Aeeommodation  indorser;  liability. 

A  bill  of  exchange  1b  taken  as  much  on  the  credit 
of  the  indorser  as  of  tbe  drawer;  and  the  indotse- 
ment  is  a  new  and  substantive  contract.  Slacum 
V.  Pomery,  ID  IT.  8. 6  Granch,  221  (8  L.  ed.  204). 

An  accommodation  indorsement  is  a  debt  on  the 
indorser's  part  to  the  holder,  and  if  he  is  thereby 
rendered  insolvent,  a  voluntary  gift  made  to  his 
wife  will  be  void,  as  in  fraud  of  such  creditor. 
Primrose  v.  Browning,  66  Qa.  860. 

Where  the  maker  of  a  note  obtains  a  discount  of 
it  with  another's  indorsement  already  on  it,  this  is 
prima  fade  an  accommodation  indorsement.  Stall 
V.  Oatskill  Bank,  18  Wend.  478;  Wallace  v.  Mobile 
Branch  Bank,  1  Ala.  666;  Mauldin  v.  Mobile  Branch 
Bank,  2  Ala.  500;  2  Bandolph,  Oom.  Paper,  41. 

An  accommodation  indorsement  does  not  be- 
come operative  until  ^e  paper  is  negotiated. 
Stubbs  V.  Oqlt,  24  BUtchf  .  814, 80  Fed.  Rep.  417. 

An  accommodation  indorser  of  a  note  is  liable  to 
the  holder,  who  has  taken  the  note  for  value,  b^ 
fore  maturity,  in  good  faith  and  without  notice  of 
any  fraud  or  equity  which  would  vitiate  it.  Marks 
V.  First  Nat.  Bank,  70  Ala.  550. 
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lilB,  were  oo-snreties  for  the  drawer;  that  there- 
fore the  plaintiffs  can  maintain  no  action  on 
the  bill  as  such,  and  may  only  recover  in  sepa- 
rate acdons,  and  upon  tne  equitable  principle 
of  contribution,  such  an  amount  as  eadi  has 
paid  in  excess  of  the  one-third  part  of  the  bill. 

With  respect  to  business  paper,  the  parties 
thereto  are  liable  to  each  other  in  succession, 
as  their  names  appear.  The  acceptor  of  a  bill 
is  the  principal  debtor.  As  between  successive 
indorsers,  the  writing  imports  a  several  and 
successive,  not  a  joint,  obligation.  In  this  re- 
spect there  is  no  distinction  oetween  accommo- 
dation and  other  paper.  They  are  both  gov- 
erned by  the  same  rules.    8  E!ent,  Com.  86. 

It  is  competcsit  for  the  accommodation  par- 
ties to  a  bill,  as  between  themselves,  to  con- 
tract for  a  liabilitv  different  from  that  evidenced 
by  the  paper  itself,  and  parol  evidence  thereof 
is  receivable.  Phillip&  v.  PreOan,  46  U.  S.  5 
How.  278  [12  L.  ed.  1521. 

But,  wanting  such  independent  agreement, 
the  several  successive  parties  to  accommoda- 
tion paper  are  bound  to  those  succeeding  tLem, 
who  have  been  compelled  to  meet  the  obliga- 
tion. In  such  case  parties  are  not  bound  to 
contribution.  The  principle  upon  which  the 
role  is  founded,  is  this:  The  indorser  has  in- 
curred a  contingent  liability  upon  the  faith  of 
the  antecedent  names  to  the  paper,  and  by  pay- 
ment becomes  entitled  to  all  the  rights  of  an 
indorser  for  value,  with  remedy  inver  for  the 
whole  amount  paid  against  the  prior  parties. 
The  obligation  of  the  one  is  primary;  of  the 
other,  secondary.  It  is  of  no  moment  that  the 
accommodation  indorser  knew  that  the  accept- 
ance was  without  consideration.    He  has  in- 


curred and  met  his  obligation  upon  the  faith  of 
the  acceptance,  and  stands  in  the  light  of  » 
holder  for  value. 

The  principle  was  established  by  the  Suprome- 
Court  in  1880,  in  the  case  of  MeDanaid  v.  ifo. 
gruder,  28  U.  S.  8  Pet.  470  [7  L.  ed,  744],  the 
opinion  of  the  court  being  delivered  by  UlUef 
Justice  Marshall.  There  the  fizat  accommoda- 
tion indorser  sought  to  recover  contribution  of 
a  second  accommodation  indorser  of  a  note. 
The  court  held  that,  to  authorize  contribution, 
the  undertaking  must  be  joint,  not  separate  and. 
successive;  that  the  second  indorser,  incurring 
liability  upon  the  faith  of  the  first  indorser,  a» 
well  as  of  the  maker,  and  meeting  that  liability, 
stands  as  a  holder  for  value,  and  the  contract 
as  between  him  and  his  immediate  Indorser  can- 
not be  said  to  be  without  consideration.  This 
ruling  was  followed  and  approved  in  PhilHp» 
V.  PreHon,4»  U.  8.  6  How.  278  [12  L.  ed.  162],. 
and  in  McOarty  v.  Roots,  62  U.  8.  21  How.  487^ 
441  [16  L.  ed.  164,  1651. 

The  principle  established  has  never  since- 
been  questioned  in  the  federal  courts.  If  these- 
cases  stood  alone,  and  in  antaeonism  to  the 
general  current  of  authority,  tney  would  of 
course  be  bindini^  upon  this  court.  The  doo- 
trine  of  these  decisions  has,  however,  been  sus- 
tained in  most  courts  of  the  States  of  the  Union- 
speaking  to  the  question.  Smith  v.  Morrill,  54 
Me.  48;  Ooolidge  v.  Wiggin,  62  Me.  668;  Jchn^ 
son  V.  Crane,  16  N.  H.  63;  Church  v.  Barlow^ 
9  Pick.  547;  Ctapp  v.  Rice,  18  Gray,  408;  Wood- 
ward V.  Severance,  7  Allen,  840;  Shau)  v.  Knoz^ 
96  Mass.  214;  Kirsehner  v.  Conklin,  40  Conn. 
77;  Brown  v.  Mott,  7  Johns.  861;  Buydam  v. 
Westflall,  2  Denio,  fm-^Kellpy,  Burroughs,  li» 


One  tndoiBlnir  ^  note  merely  for  the  aoeommoda- 
tion  of  another  is  surety  for  the  latter;  and  any 
dpf  ense  which  would  avail  him  Is  available  to  the 
former  when  sued  on  the  note.  Gunnis  v.  Weigley, 
5  Cent.  Bep.  7S8,  lU  Pa.  191;  Noll  v.  Oberhellmann, 
2  West.  Rep.  616,  SO  Mo.  App.  886. 

The  fact  that  the  payee  of  a  note  indorsed  it 
purely  for  the  accommodation  of  the  maker,  and 
to  enable  him  to  get  it  discounted  for  his  own  bene- 
fit, which  he  did,  is  no  defense  to  an  action  against 
him  as  first  Indorser,  brought  by  a  subsequent  in- 
dorser, also  for  lAcker^s  accommodation,  who,  after 
dishonor  of  the  note,  has  been  compelled  to  take  it 
up.  Kelly  V.  Burroughs,  8  Cent.  Bep.  187, 103  N.  Y. 
03. 

An  Bocommodatloa  Indorser  may  defend  by 
showing  that  without  his  knowledge  the  note  was 
fraudulently  used  for  another  purpose  than  that 
for  which  it  was  Indorsed.  Cozens  v.  Mlddleton,  11 
Cent.  Rep.  411, 118  Pa.  OB^,  21  W.  K.  C.  16. 

An  accommodation  indorser  of  a  promissoTy 
note,  who  received  no  benefit  therefrom,  may  de- 
fend against  a  bona  fide  holder  without  notice 
on  the  ground  that  he  was  mm  eompoB  mentis  at  the 
time  of  the  indorsement.  Hull  v.  Louth,i7  West 
Bep.  576. 100  Ind.  816. 

The  various  indorsers  to  an  accommodation  bill 
or  note  are  not,  unless  by  special  agreement,  bound 
to  pay  In  equal  proportions  as  oo-suretiee.  Mc- 
carty V.  Boots,  62  U.  8.  21  How.  482  a6  L.  ed.  l&S); 
McDonald  v.  Magruder,  26  U.  8. 8  Pet.  470  (7  L.  ed. 
744). 

Where  one  indorsed  for  the  acoommodation  of 
^Int  makers,  in  the  absence  of  countervailing  evi- 
dence it  must  be  held  that  both  stood  to  him  sub- 
stantially as  principals.  HoflTmao  v.  Butler,  2  West. 
Bep.  688, 105  Ind.  871. 

The  law  presumes  that  a  note  in  the  hands  of  a 
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maker  of  it,  indorsed  by  the  payee,  has  been  paid. 
OUlafaan  v.  Bank  of  Kentud^,  82  Ky.  281. 

If  the  indorsement  has  been  made  for  the  acoom* 
modation  of  the  maker  by  th&*  payee,  in  order  to 
enable  the  former  to  have  it  discounted,  this  pre- 
sumption does  not  apply.  OsUahan  v.  Bank  ot 
Kentucky,  82  Ky.  281. 

Where  a  note  is  indorsed  for  the  aooommodatioa 
of  the  maker,  to  be  discounted  at  a  particular 
bank,  it  is  not  a  fraudulent  misapplication  of  the 
note.  If  it  is  discounted  at  another  bank,  or  used  in 
the  payment  of  a  debt,  or  in  any  other  way  for  the 
credit  of  the  maker.  Parker  v.  McDowell,  95  N.  C 
219. 

AceammodaUon  bttt  of  exchanae. 

An  accommodation  bill  is  a  bill  to  which  the  ao- 
commodating  party  has  put  his  name  without  con- 
sideration, for  the  purpose  of  benefit  or  accommo- 
dation to  some  other  parly.    Byles,  Bills,  131. 

The  drawer  cannot  maintain  an  action  thereon 
against  the  drawee  who  has  accepted  the  same  for 
his  acconmio^tlon.  Sparrow  v.  Chlsman,  9  Bam. 
AC.  241. 

If  the  acceptor  puts  the  bill  in  circulation,  he  is 
estopped  from  showing  it  was  then  paid.  Hinton 
V.  Bank  of  Columbus,  9  Port.  (Ala.)  468;  1  DanieU 
Neg.  Inst  805. 

If  the  acceptance  be  for  the  drawer*B  acoommo- 
dation, the  acceptor  does  not  tflkereby  become  en- 
titled to  sue  the  draww  upon  the  bill;  but  when  he 
has  paid  the  bill,  and  not  before,  he  may  recover 
beck  Ihe  amount  from  the  drawer  in  an  action  for 
money  had  and  received.  Planters  Bank  v.  Doug- 
lass, 2  Head,  600. 

The  effect  of  the  acceptance  of  a  blU  Is  to  oon-. 
stltute  the  acceptor  the  principal  debtor.  Thom^ 
son,  Bills  280. 
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2^.  T.  98,  8  Cent.  Rep.  187;  Toung^  ▼.  BaU,  9 
^atto,  141:  JBoM  v.  Stpy,  66  Pa.  481;  Wead  v. 
Bgpoli,  8  Ear.  &  J.  125;  FUnneray  ▼.  CZarib,  1 
HacArkb.  606;  Bank  of  U.  8,  y.  Beirne,  1 
•Gratt.  284,  265;  Hoffue  v.  JDavw,  8  OratU  4; 
irormtm  Bank  ▼.  Vanmetety  4  Rand.  (Va.)  568; 
Marr  v.  Johnaon^  9  Terg.  1;  Brahan  v.  .fic^ 
'toiu7,  8  Stew.  (Ala.)  847;  Spenee  t.  Barclay,  8 
JUa.  681;  JfiMxf^  y.  Findley,  48  Ala.  167;  ^^- 
«ar<  y.  €Hb&on,  1  Rich.  L.  10;  uitAr^n  y.  Barkley, 
2  Speera,  L.  747;  Weir  y.  OIm;,  7  Mart.  K.  8. 
<La.)^68;  Omn^  y.  Bottrg,  16  La.  Add.  108: 
SHU9  y.  .fiSEMtuMn,  1  Ga.  205;  Wxon  y.  .Semf.  2 
Litt.  (Ey.)  176;  McNeiUy  y.  PafoJlm.  28  Mo. 
40:  McOune  y.  £0^^,  45  Mo.  174;  S^iUwett  y. 
JTcMO,  46  Mo.  589;  Druhe  y.  C(4mty,  10  Mo. 
App.  666;  WiUon  y.  fUanUm,  6  Blackf.  607; 
Woodtoorih  y.  .Btw^f,  5  lod.  277;  Chre  y.  Wiison, 
^  iDd.  204;  McQurk  y.  JETi^^^^,  56  Micb.  187. 

But  two  American  cases  were  cited  to  the 
•contrary,  and  these  may  be  readily  disposed  of. 
The  case  of  Dougku  y.  Waddle,  1  Ohio,  418, 
arose  upoD  a  note,  aod,  if  there  be  no  distiDc- 
tion  in  this  respect  between  a  note  and  a  bill 
(and  I  can  conceiye  of  none),  sustains  the  de- 
fendant's position.  The  authority  of  this  case 
is  denied  m  MeDarudd  y.  Mctgruder,  iupra. 

In  Williams  y.  Basaan,  11  Ohio,  62,  the  case 
of  DougUu  y.  Waddle  is  said  to  haye  been  f  ound- 
•«d  upon  and  to  recognize  and  establish  as  law 
.a  local  uaagQ  or  understanding  that  accommo- 
dation inoorsers  of  notes  were  joint  sureties, 
and  not  liable  to  each  other  in  the  order  of  their 
coming  on  the  note.  Without  directly  oyer- 
ruling  the  case,  the  court  refused  to  extend  the 
Tule  to  bills  of  exchange,  and  held  that  accom- 
modation indorsers  of  such  paper  are  not  Joint 
sureties,  but  are  separately  liable  to  each  other 
in  their  order.  This  decision  is  approyed  in 
KeOey  y.  Few,  18  Ohio,  441.  The  case  relied 
upon  is  consequently  without  weight.  The 
•case  of  Fatdin  y.  Kaighn,  27  K.  J.  L.  503,  was 
one  for  contribution  between  two  co^^bligors 
on  a  joint  bond.  The  right  of  contribution  in 
«uch  a  case  is  not  doubted.  .  Koris  it  disputed 
that  the  obligation  to  contribute  arises,  not  from 
mutual  engagement,  but  from  principles  of 
-equity  and  morality. 

In  addition  to  the  foregoing,  I  haye  fallen 
upon  dedsionfl  in  two  other  States  sustaining 
the  contention  of  the  defendant,  which  it  may 
be  wdl  to  notice.  PZini  y.  Bay,  9  Y t.  845,  and 
Pitkin  y.  Flanagan,  28  Vt.  160,  166,  both  sus- 
tain the  theory  of  the  defense,  but  they  are 
<loubted  in  Keith  y.  Goodwin,  81  Vt.  268,  276, 
and  would  seem  to  be  of  no  present,  or  at  least 
of  doubtful,  authority  fai  that  State.  In  Danid 
y.  McBae,  2  Hawks,  590,  by  a  diyided  court, 
accomnaocUition  parties  to  commercial  paper 
are  held  to  be  co-sureties  in  whatcyer  oroer  or 
•character  they  are  placed  upon  the  paper. 

The  doctrine  declared  came  for  review  be- 
fore the  Supreme  Court  of  North  Carolfaia  in 
Rieharde  v.  SimmB,  1  Dey.  &  B.  L.  48,  51. 
The  court  states  that  the  rule  In  that  State  had 
been  so  generally  acquiesced  in  that,  upon  the 
principle  of  stare  dedsis,  it  felt  bqund  to  follow 
It  as  established  law;  but  the  judges  unani- 
mously declared  that,  were  the  Question  resin- 
tegra,  the  principle  could  not  oe  sanctioned; 
and  they  ''should  say,  as  has  been  said  by  the 
rest  of  tbe  mercantile  world,  that  the  parties  to 
accommodation  paper  were  to  be  governed  by 
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the  same  rules  as  parties  are  goyemed  whose 
names  are  on  other  or  business  paper.  It  may 
therefore  fairly  be  said  that  the  few  decisions 
in  this  country  upholding  tilie contention  of  the 
defendant  have  been  repudiatsd  and  shorn  of 
their  authority  within  their  respectiye  jurisdic- 
tions, and  that  the  courts  of  the  States,  so  far 
as  they  have  spoken,  approve  and  follow  the 
decisions  of  tbe  supreme  federal  tribunal. 

The  case  of  B^nMs  v.  Wheeler,  10  C.  B.  K. 
S.  561,  undoubtedly  sustains  tbe  defense  here. 
It  sanctions  the  right  of  an  accommodation  ac- 
ceptor to  contribution  from  an  accommodation 
indorser.  The  decision  is  based  upon  seneral 
principles  of  suretyship,  overlooking  the  pre- 
sumption of  the  mercantile  law  that  subsequent 
accommodation  parties  signed  in  reliance  upon 
the  responsibility  of  the  priox  accommodation 
parties.  The  case  was  decided  in  1861,  and  ap- 
pears not  to  have  been  reviewed  in  any  court. 
It  would  seem  to  be  opposed  to  the  principle 
upon  which  Fentum  v.  Pocoek,  5  Taunt.  192, 
was  di9cided,  wherein  Lord  Chief  Justice  Mans- 
field remarked:  "And  Tnever  before  knew  that 
there  was  any  difference  between  an  accept- 
ance given  for  accommodation,  and  an  accept- 
ance for  value." 

I  am  referred  to  and  can  find  no  other  case  in 
England  directly  to  the  question.  *  The  absence 
of  other  authonty  in  that  country  is  somewhat 
remarkable.  The  case  stands  alone,  citing  no 
authority  to  sustain,  in  opposition  to  tbe  general 
current  of  authority,  and  in  antagonism  to  the 
ruling  in  McDonald  v.  Magruder,  which  may 
not  M  disregarded  in  this  court. 

In  Bering  v.  EaH  of  Winehelsea,  1  Cox,  Ch. 
818,  2  Bos.  &  P.  270, 1  White  &  T.  Lead.  Gas. 
£q.  *100,  contribution  was  enforced  between 
sureties  on  different  bonds  for  the  same  debt. 
But  in  Coope  v.  Twynam,  1  Turn.  &  R.  426,  the 
Lord  Chancellor  stated  that  that  decision  had 
been  doubted  at  Westminster  Hall«  and  that 
contribution  was  dependent  upon  whether  the 
transaction  was  separate  and  distinct,  or  the 
same  transaction  split  into  different  parts.  The 
case,  however,  received  the  approval  of  the 
Supreme  Gouri  in  McDonald  v.  Magruder, supra, 
and  was  distinguished  for  the  reason  that  in  the 
one  case  the  parties  stood  in^he  same  relation 
to  the  obligee  of  the  bond  and  to  each  other, 
while,  in  the  other  the  relation  of  the  parties 
is  dissimilar,  the  indorser'giving  his  name  on 
the  fai^  of  the  precedent  parties  to  the  bill. 

In  Mr.  Hare's  notes  to  this  case  (1  Lead.  Gas. 
Eq.  8d  Am.  from  2d  London  ed.  157)  he  asserts 
that  "where  successive  indorsers  all  indorse  for 
accommodation  of  tbe  maker,  though  at  dif- 
ferent times,  and  without  communication  or 
mutual  understanding,  they  are  in  ejjuity  co- 
sureties, subject  to  common  contribution;  and 
evidence  is  admissible  to  show  that  successive 
indorsers  sign  for  accommodation,  and  thus  to 
render  them  subject  to  contribution." 

The  author  cites  to  sustain  the  statement 
Daniel  v.  MeBas,  2  Hawks,  590,  which,  as 
shown  supra,  has  t)een  repudiated  as  authority 
by  the  court  in  which  B  was  decided.  The 
statement  by  the  author  ia  contrary  to  estab- 
lished law. 

It  may  not  be  denied  that  there  is  an  engag- 
ing, persuasive  equity  in  the  principle  that  all 
sureties  should  share  equally  tbe  burden  as- 
sumed ;  and  that  in  general  is  the  law.    ''Equal- 
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ity  is  equity."  But  in  the  case  ol  coinmercial 
paper'a  superior  equity  intervenes,  in  that  lia- 
Dility  has  been  assumed  upon  the  faith  of  prior 
engagement,  and  that  without  respect  to  knowl- 
edee  of  the  accommodation  character  of  pre- 
oeSent  stipulation.  And,  after  all,  the  distmc- 
tion  between  the  two  classes  of  authorities  is 
more  apparent  than  real,  or  is  perhaps  one  rest- 
ing in  Uie  burden  of  proof.  The  one  assumes 
the  contract  to  be  as  appears  upon  the  face  of 
the  paper,  construed  by  the  mercantile  law, 
permitnng  and  enforcing  all  agreements  for  a 
different  liaUlitv  inter  9e.  The  other  declines 
to  assume  that  the  one  party  has  become  bound 
upon  faith  of  the  other's  precedent  engagement, 
and  treats  all  accommodation  parties,  however 
they  may  appear  upon  the  paper,  as  co-sureties 
ana  equally  bound  for  the  debt,  and  so  liable 
to  contribute,  but  likewise  recognizing  and  en- 
forcing any  different  engagement  between  the 
parties.  Whichever  rule  may  seem  the  more 
equitable  and  to  be  preferred,  the  former  is  too 
firmly  established  to  be  disturbed.  Individual 
notion  of  right  must  now  yield  to  the  wiser 
judgment  of  the  law. 

It  is  also  insisted  for  the  defendant  that  the 
court  erred  in  failing  to  submit  to  the  consider- 
ation of  the  jury  the  question  whether  the  pro- 
ceeds of  the  originid  draft  were  applied  by 
Buchanan  in  whole  or  in  part  towards  the  pay- 
ment of  other  paper  upon  which  the  plaintiffs 
or  one  of  them  were  indorsers.  On  January  1, 
1886,  the  bank  held  four  pieces  of  Buchanan's 
paper,  severally  indorsed  for  accommodation 
by  one  or  the  other  of  the  plaintiffs,  but  no  one 
piece  indorsed  by  both.  Three  of  such  notes 
were  renewed  at  maturity,  and,  if  ever  paid, 
were  not  paid  by  the  proceeds  of  the  Campbell 
acceptance.  The  only  one  to  which  the  objec- 
tion can  apply  is  the  note  for  $5,000,  indorsed 
by  Winsted,  one  of  the  plaintiffs,  maturing  Jan- 
uary 12-16,  1886.  That  note  was  paid  prior  to 
April  3,  1886,  but  when  prior  docs  not  appear. 
The  Campbell  acceptance  of  $8,000  was  dis- 
counted by  the  bank  January  5, 1886,  and  the 
proceeds  passed  to  the  credit  of  Buchanan 
on  account.  The  cashier  of  the  bank  asserts 
that  the  amount  v^  disbursed^  sundry  checks 
of  Buchanan's  on  the  bank.  Efis  account  with 
the  bank  is  not  produced.  Whether  in  point 
of  fact  the  proceeds  of  the  Campbell  acceptance 
were  applied  towarcuB  the  payment  of  the  $5,000 
note,  maturing  some  10  aays  after  the  discount 
of  that  acceptance,  is  therefore  left  in  doubt 
The  production  of  the  bank  account  would 
have  relieved  the  doubt,  and  established  the 
truth.  Neither  Buchanan  nor  the  cashier 
could  from  recollection  and  without  reference 
to  the  bank  account  testify  to  the  fact.  In 
the  absence  of   testimony  of  other   transac- 


tions with  the  bank,  the  jury  might  fairly  infer 
that  the  proceeds  ot  the  acceptance  went  to- 
wards the  payment  of  the  note.  If,  therefore^ 
the  fact  is  material,  the  question  should  have 
been  submitted. 

Buchanan  requested  the  acceptance  of  Camp^ 
bell  to  enable  him  to  raise  money  "to  run  his 
business."  The  defendant  accepted  the  bill, 
and  returned  it  to  the  drawer,  with  a  yiew  to 
its  use  for  that  general  purpose.  There  was  no 
restriction  upon  its  use  fbr  the  needs  of  the 
drawer  in  his  business.  If  the  proceeds*  were 
applied  by  Buchanan  towards  the  discharge  of 
his  debt,  tbatwas  one  of  the  uses  oontemplatMi. 
That  was  Jio  fraud  upon  the  defendant,  if  with 
the  proceeds  Buchanan  discharged  in  part  a  debt 
for  which  Winsted,  one  of  the  plaintiffs,  was 
holden  as  an  accommodation  indorser,  that  is 
not  an  availing  defense.  It  was  none  the  less 
the  debt  of  Buchanan,  which  he  was  obliged 
to  discharge,  and  could  rightfully  discharge 
with  the  proceeds  of  the  Campbell  accept- 
ance. It  is  of  the  first  importance^in  any  busi- 
ness that  one  should  pay  muturing  obligations, 
and  that  object  must  be  deemed  to  have  been 
within  the  contemplation  of  the  defendant  in 
accepting  this  bill.  It  was  a  legitimate  use  of 
the  credit  loaned  by  him.  But,  if  otherwise, 
it  was  the  act  of  Buchanan,  and  not  of  the 
plaintiff  Winsted.  He  is  not  shown  to  have 
had  any  connection  with  or  knowledge  of  the 
transaction.  If  known  to  him,  it  is  not  per- 
ceived that  the  fact  would  avsU  to  discharge 
the  liability  of  the  defendant  upon  his  accept- 
ance. It^is  true  that  thereby  Winsted  was 
relieved  of  his  contingent  liability  upon  that 
note,  or,  rather,  that  his  con tingent'liability  for 
that  debt  was  transferred  to  we  bill  in  suit. 
The  debt,  however,  was  the  debt  of  Buchanan, 
which  he  was  primarily  obligated  to  discharge. 
The  defendant's  credit  was  loaned  that  means 
might  be  obtained  by  Buchanan  to  meet  his 
obugations.  It  was  wholly  immaterial  in  this 
connection  whether  the  proceeds  of  the  credit 
loaned  were  used  for  future  speculation,  or  to 
enable  Buchanan  to  meet  past  obligations,  and 
to  continue  his  business.  And,  again,  the  plain- 
tiffs sue  as  joint  ow  ners  of  the  bill.  The  defense 
asserted,  if  otherwise  availing,  cannot  advan- 
tage the  defendant  here.  It  could  only  be  well 
pleaded  against  the  plaintiff  Winsted  alone.  It 
could  not  affect  the  plaintiff  Gillespie,  who  was 
neither  a  partv  to  the  note  paid  nor  to  the  pay- 
ment of  it.  The  plaintiffs  stand  in  the  shoes 
pf  the  bank,  as  bona  fide  holders  for  value,  and 
as  joint  owners  of  the  bill.  Any  defense,  to 
avail,  must  affect  both,  and  not  one  only,  of 
thejoint  owners  of  the  bill. 

T7ie  motion  for  a  new  trial  toiU  be  overruled, 
and  judgment  ordered  upon  the  verdict. 
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Jacob  H.  STUDER,  Appt,, 

V. 

George  BLEI8TEIN  ei  al.,  Exrs.  of  Charles 
W.  McCune,  Deceased,  Respis,      . 

(....N.  Y ) 

1*    A  contract  to  use  "'beet  eastern  plate  paper 


equal  to  sample  f  umlahed  **  in  prlntinjr  oolored 
llthoerraphs  Is  complied  with  if  the  paper  used  ta 
equal  to  sample  and  is  the  best  for  printing  such 
lithographs  ftpon,  although  it  Is  not  the  best  qual* 
ity  of  such  paper  made. 

8.   An  acceptajice  hy  the  vendee  of  personal 
property  manufactured  under  an  exeoutory  con- 


NoTB.— Sdle  of  goods  hy  sample,  I  must  correspond  with  the  sample,  and  If  they  do 

When  there  is  a  sale  by  sample,  goods  delivered  I  not,  tbey  maybe  returned  by  the  purchaser.    Ben- 
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tract  of  sale  after  a  full  and  fair  opportunity  of 
iDspeotion,  in  the  alMenoe  of  fraud,  estops  him 
from  thereafter  raising  any  objection  as  to  visible 
defects  and  imperfections,  whether  discovered  or 
not,  unless  su(di  delivery  and  acceptance  are  ac- 
companied by  some  warranty  of  quafity  mani- 

'  festly  intended  to  survive  acceptance. 

8.  WordsdeaciiptiTeof  thepropertsrto 
be  nuumfSBiGtiired  under  such  contract,  which 

I  refer  only  to  those  qualities  which  are  readily 
disoemlble  upon  in8pectlon,andlwhich  are  not  col- 
lateral to,  but  are  a  necessary  part  of.  the  con- 
tract of  sale,  will  not  support  the  inference  tliat 

I  any  warranty  was  intended  which  will  survive  ac- 
ceptance of  the  property. 

(October  8,  1889.) 

APPEAL  by  plaintiff  from  a  jud^j^ent  of  the 
General  Tenn  of  the  Supreme  Court,  First 
Department,  affirming  a  judgment  entered  up- 
on the  report  of  a  reieree  dismissing  the  com- 
plaint in  an  action  to  recover  ^damages  for 
bleach  of  contract.    Affirmed, 

The  facts  are  fuUy  stated  in  the  opinion. 

Me99T».  AuBten  O.  Foz  ^pd  Wallace 
HcFarlane*  for  appellant: 

The  referee's  special  findings  are  wholly  ir- 
reconcilable with  the  general  conclusion,  and 
conclusiv^y  sustain  plaintiff's  claim  of  defect- 
ive and  unskillful  performance. 

Bedfidd  v.  Bedfield,  110  N.  Y.  671. 

The  contract  was  to  furnish  the  best  plate 


paper.  The  plaintiff  had  the  right  to  have  the 
plates  in  bis  book  printed  on  any  paper  he  saw 
fit;  and  no  one  had  any  right  to  decide  that  a 
different  paper  was  better  for  the  purposes  of 
the  fcontract  than  that  therein  described,  or 
would  be  a  compliance  with  the  contract. 

Studer  v.  BUistein,  48  Hun,  577. 

The  words  '*  best  eastern  plate  paper  equal 
to  sample  furnished  "  import  a  warranty  that 
the  paper  shall  be  of  a  particular  description 
and  equal  to  sample. 

Brtgg  v.  Stltan,  1  Cent.  Rep.  307,  99  N.  Y. 
617;  Oamey  v.  Atlantic  db  9,W.  B.  Oo.  58  N 
Y.  868;  Kent  v.  Friedman,  1  Cent.  Rep.  718, 
101  N.  Y.  616;  WoleoU  v.  Mount,  86  N.  J.  L. 
263;  Bagley  v.  Oleeeland  Boiling  Mill  Co.  21 
Fed.  Rep.  169;  2  Benjamin,  Sales,  Corbin's 
Rev.  ed.  p.  856,  notee9. 

A  warranty  of  quality  covers  all  defects  ex- 
cept perhaps  those  that  at  the  time  of  accept- 
ance are  visible,  open  and  notorious. 

Chatfield  V.  Frost,  3  Thomp.  &  C.  357;  Ben- 
jamin, Sales,  4th  Am.  ed.  Eaitor's  note,  on  p. 
610,  g  6,  and  §§  616-618;  Bennett  v.  Buehan, 
76  N.  Y.  886: 

The  true  rule  to  determine  the  rights  of  the 

parties  in  this  case  is  to  be  found  in  the  Law  of 

Bailments,  not  in  the  Law  of  Sales,  and  is 

,  stated  in  Story  on  Bailments,  9th  ed.  §  429: 

I  "In  respect  to  the  manner  of  ooiug  the  work, 

it  is  obvious  that  if  it  be  badly  or  unskillf  ully 


JamiD,  Sales,  8d  Am.  ed.  1 648;  Leake,  Ck>nt.  Sid  ed. 
408;  Hibbert  v.  Shee,  1  Camp.  113;  Wells  v.  Hopkins, 
5  Mees.  &  W.  7;  Lorymer  v.  Smith,  1  Bam.  &  C.  1; 
Nlchol  V.  Godts,  10  Ezch.  191;  Bradford  v.  Manly,  18 
Mass.  189;  Lothrop  v.  Otis,  7  Allen,  435;  Oneida  Mfgr. 
Society  v.  Lawrence,  4  Cow.  410;  Boorman  v.  Jen- 
kins, 12  Wend.  666;  Moees  v.  Mead,  1  Denlo,  378;  Bor- 
rekins  v.  Bevan.  3  Bawle,  28;  Maute  v.  Gross,  66  Pa. 
260;  Boyd  v.  Wilson,  88  ?a.  819;  Magee  v.  Billings- 
ley,  3  Ala.  679. 

When  groods  are  sold  by  sample,  or  when  they  are 
sold  as  answeringr  a  particular  description,  the  de- 
livery must  be  such  as  to  enable  the  purchaser  to 
see  whether  the  goods  correspond  with  the  descrip- 
tion or  the  sample,  as  the  case  may  be.  Benjamin, 
Sales,  8d  Am.  ed.  U  694, 648, 606, 701, 896;  Leake,  Oont. 
2d  ed.  827:  Lorymer  v.  Smith,  1  Bam.  &  C.  1;  Isher- 
wood  V.  Whitmore,  11  Mees.  &  W.  347;  2  Wharton, 
Oont.  280. 

If  the  goods  correspond  with  the  sample,  it  is  not 
necessary  that  they  should  have  specific  merchan- 
table qualities.  Parkinson  V  Lee,  2  East,  814;  Mody 
V.  Gregson,  L.  B.  4  Exch.  49;  Dickson  v.  Zizinia,  10 
O.  B.  602;  Beime  v.  Dord,  5  N.  Y.  95;  Cousinery  v. 
Peomil,  8  Jones  A  &  118;  Boyd  v.  Wilson,  88  Pa. 
819. 

When  on  inspection  the  purchaser  |lnds  the  goods 
do  not  correspond  with  the  sample,  he  is  entitled  to 
reject  them  (HeQbutt  v.  Hickson,  L.  K.  7  a  P.  488; 
Couston  V.  Chapman,  L.  R.  2  H.  L.  Sc.  SSO;  Grimold- 
by  V.  Wells,  L.  B.  10  C.  P.  891;  Park  v.  Morris  Axe  & 
Tool  Co.  4  Lans.  103);  but  an  average  correspondence 
with  sample  is  sufBcient.   1  Wharton,  Cont  886. 

Selling  by  sample  implies  that  the  goods  should 
correspond  in  quality  to  the  sample,  and  If  there  be 
a  material  variance,  the  purchaser  may  rescind. 
Nichol  V.  Godts,  10  Ezch.  191;  1  Wharton,  Oont.  384. 

A  warranty  by  sample,  however,  may  be  so 
framed  as  to  include  quantity  as  well  as  quality. 
Az^mar  v.  Oasella,  L.  B.  2  a  P.  677. 

Acceptance  of  goods  manufactured  to  order. 

One  who  employs  another,  at  an  agreed  price,  to 
construct  a  specific  article,  and  who  accepts  and 
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uses  such  article  after  its  completion,  is  liable  for 
the  contract  price.  Harris  Co.  v.  Campbell,  68  Tex. 
22. 

The  acceptance  by  a  vendee  of  articles  manufac- 
tured under  an  executory  contract,  after  an  op- 
portunity to  examine  them,  precludes  him  from 
questioning  defects,  unless  there  is  a  warranty  of 
their  quality  intended  to  survive  aooeptanee.  Nor- 
ton V.  Dreyfuas,  7  Cent.  Bep.  786, 100  N.  Y.  90. 

Wher^  lumber  to  be  sawed  by  the  plaintiff  was  to 
be  inspected  at  the  mlU,  the  inspection  and  accept- 
ance of  it  settle  the  question  as  to  its  being  in  com- 
pliance with  the  stipulation  in  the  contracL  Black 
Biver  Lumber  Ca  v.  Warner,  12  West.  Bop.  823, 96 
Mo.  874. 

One  receiving  a  partial  delivery  of  manufactured 
goods  without  complaint  cannot  afterwards  object 
that  they  had  not  been  manufactured  in  conform- 
ity with  the  contract.  Enders  v.  Gingras,  88  La. 
Ann.'k778. 

The  acceptance  and  use  of  the  property  is  an  ad- 
mission that  the  contract  has  been  complied  with. 
Fairbank  Canning  Co.  v.  Metzger,  43  Hun,  71. 

If  after  an  order  for  goods,  goods  deviating  from 
the  order  are  sent  and  accepted,  there  is  an  implied 
contract  on  tiie  part  of  the  receiver  to  pay  for 
them.  Oxendale  v.  Wetherell,  9  Bam.  A  C  886; 
Bichardson  v.  Dunn,  2  Q.  B.  S82;  Star  Glass  Co.  v. 
Mqrey,  106  Mass.  67U;  Wilson  v.  Wagar,  26  Mich.  452; 
1  Wharton,  Cont  20. 

If  an  express  warranty  is  not  a  part  of  the  con- 
tract of  sale,  the  purchaser  may  decline  to  receive 
the  property  when  offered  for  d^very,  if , after  rea- 
sonable opportunity  for  examination,  he  finds  it  is 
not  such  as  was  contracted  for.  Fairbank  Canning 
Co.  V.  Metzger,  eupra. 

Where  there  is  no  warranty  as  to  the  quality  of 
the  goods,  acceptance  by  the  vendee,  without  an 
offer  to  return,  deprives  him  of  the  right  to  com- 
plain of  the  quality.  Copiay  Iron  Co.  v.  Pope,  10 
Cent  Bep.  711, 108  N.  Y.  28S. 

Sale;  completion  of  contract  by  delivery;  duty 
of  purchaser.  Lord  v.  iBdwards,  2  L.  B.  A.  (09, 148 
Mass.  476i 
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•done,  or  witb  improper  materials,  the  under- 
taker ought  to  be  jiable  for  all  damages,  for  he 
undertakes  for  reasonable  skill  in  planning  and 
•execution. 

To  such  a  contract  the  doctrine  of  acceptance 
as  applied  in  executory  contracts  of  sale  has  no 
application. 

Norris  v.  Le  Farge,  8  E.  D.  Smith,  375. 

Mr.  Ansley  WUeoz,  for  respondents: 

In  Benjamin  on  Sales,  §  701,  the  author  ssjs: 
''The  buyer  is  entitled,  before  acceptance,  to  a 
fair  opportunity  of  inspecting  the  goods  to  see 
if  they  correspond  with  the  contract;"  and 
g  703:  "When  goods  are  sent  to  the  buyer  in 
performance  of  the  vendor's  contract,  the  buyer 
is  not  precluded  from  objecting  to  them  by 
merely  receiving  them.  For  receipt  is  one 
thing,  and  acceptance  another;  but  receipt  will 
become  acceptance  if  the  right  of  objection  is 
not  exercised  within  a  reasonable  time,  or  if 
anything  be  done  by  the  buyer  which  he  would 
have  no  right  to  do  unless  he  were  the  owner 
of  the  goods." 

See  Brown  v.  Foster,  11  Cent.  Rep.  291, 108 
N.  Y.  887;  OayloTd  Mfg.  Co,  v.  AUen,  58  N.  Y. 
515;  6?t*r/ujy  v.  Atlantic  dtQ.^.R.  Go.  68  N. 
Y.  869;  Norton  v.  DreyfvM,  7  Cent.  Rep.  785, 
106  N.  Y.  90.  See  also  Gaday  Iron  Co,  v.  Pope, 
10  Cent.  Rep.  711,  108  N.  Y.  282;  Brovm  v. 
Foster,  11  C€nt.  Rep.  291, 108  N.  Y.  887;  Fair- 
bank  Canning  Co.  v.  Metiger,  43  Hun,  71; 
Dutchess  Co,  V.  Harding,  49  JST.  Y.  825;  McC&r- 
miek  v.  Sareon,  45  N.  i.  265;  Jieed  v.  RandaU, 
29  N.  Y.  858;  Dounee  v.  I>ow,  57  N.  Y.  16; 
Bogue  ▼.  NetDcomb,!  Thomp.  &  C.  251;  Neaffie 
Y.  HcMTt,  4  Lans.  4. 

There  was  no  warranty  of  the  quality  of  the 
plates  which  was  intended  to  survive  their  ac- 
ceptance and  to  give  the  vendee  further  time 
for  trial  and  examination. 

Coplaylron  Go,  v.  Pope,  10  Oetot.  Rep.  711, 
108  N.  Y.  232. 

The  appellant  is  estopped  b^  his  acts  in  deal- 
ing with  the  plates  from  claiming  that  they 
were  in  any  respect  defective. 

Pom.  Eq.  Jur.  §  804;  Blair  v.  Wait,  69  N. 
Y.  m-,  Ohio  dk  M,  R.  Co.  v.  McCarthy,  96  tJ. 
.8.  258  (24  L.  ed.  698);  Goodwin  v.  Mass.  Mut. 
L.  Ins.  Go,  78  N.  Y.  480;  MieseU  v.  Globe  Mut. 
L.  Ins.  Go.  76  N,  Y.  115;  MHneke  v.  Folk,  61 
Wis.  623;  Hitdicock  v.  ComU,  20  Wend.  167; 
'C&eea  V.  Hitchcock,  28  Wend.  611;  Oould  v. 
Banks,  8  Wend.  562;  Duffy  v.  O^DonotMn,  46 
N.  Y.  228;  Taylor  v.  8pader,  48  N.  Y.  664; 
Winter  v.  Coit,  7  N.  Y.  288;  Carman  v.  Pulisi, 
21  N.  Y.  547. 

Rug^r,  Gh.  c/*.,  delivered  the  opinion  of  the 

^K)UTt: 

This  action  was  brought  to  recover  damages 
ior  an  alleged  breach  of  contract  by  the  defend- 
rftnVs  testator. 

The  plaintiff  was  the  author  and  editor  of  a 
^ook  colled  "Studer's  Birds  of  North  America  " 
and  the  defendant's  testator  was  engaged  in  the 
business  of  lithographic  printing  in  colors  and 
otherwise.  The  contract  was  in  writing,  and, 
so  far  as  the  Questions  in  this  case  are  coDcemed, 
was  to  the  following  effect:  The  defendant's 
testator  proposed,  in  writing,  to  the  plaintiff, 
"to  get  oat  an  edition  of  four  thousana  of  each 
plate  of  your  work,  Birds  of  North  America, 
best  eastern  plate  .paper,  equal  to  sample  f  ur- 
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nished  by  yoa  .  .  .  The  stones  with  Mack 
drawinffs  to  be  fomiehed  by  you.  The  color 
plates  I  agree  to  furnish  correct  in  every  detail, 
in  the  portraying  of  the  birds,  and  in  the  gen- 
eral desigii  and  effect,  as  in  the  original  colored 
copies  furnished  by  you,"  for  a  price  therein 
specified.  The  plaintiff  accepted  the  offer  in 
writing.  There  were  to  be  one  hundred  and 
nineteen  plates  in  each  one  of  the  four  thousand 
sets.  When  completed  tlie  plates  were  to  be 
delivered  to  another  company  to  print  and  bind, 
but  no  time  for  such  delivery  was  staled  in  the 
contract. 

It  is  now  alleged  by  the  plaintiff  that  some 
of  the  plates  were  defective  in  respect  to  the 
coloring  of  some  of  the  birds,  and  that  thej 
were  not  printed  on  best  eastern  plate  paper. 

Immediately  after  the  contract  was  executed, 
in  April,  1881,  the  defendant's  testator  en  toed 
upon  its  performance.  He  procured  the  paper 
upon  which  the  work  was  to  be  lithographed 
from  the  makers  of  the  best  eastern  plate  paper; 
but,  upon  an  examination  thereof  l^the  plain- 
tiff, he  objected  to  its  color  and  thereupon  the 
contractor  procured  other  paper  from  the  same 
manufacturers  for  the  work.  This  paper  the 
plaintiff  frequently  saw  during  the  progress  of 
the  work  and  raised  no  objection  to  its  quality 
or  color,  until  long  after  the  work  wassutwtan- 
tially  completed. 

In  May,  1882,  the  first  thousand  sets  of  plates 
were  finished  and  bound,  and  the  plaintiff  was 
invited  to  inspect  them  with  a  view  to  their  ac- 
ceptance by  him.  He  raised  objections  to  the 
execution,  in  point  of  coloring,  to  some  eight  of 
the  plates,  ana  the  defects  bemg  remediable  the 
defendant's  testator  agreed  to  perfect  them  bj 
hand,  to  which  the  plaintiff  assented. 

On  July  1,  1882,  the  plaintiff  was  notified 
thai  the  three  thousand  sets  of  plates  necessary 
to  complete  the  edition  were  finished  and  ready 
for  inspection,  and  h^  was  asked  to  examine 
the  same  with  a  view  to  their  delivery  to  the 
parties  who  had  contracted  to  do  the  press  work 
and  binding  necessary  to  form  complete  hooka. 
On  July  8, 1881,  the  plaintiff,  after  an  unre- 
stricted opportunity  to  inspect  all  of  such  plates, 
addressed  and  delivered  the  following  letter  to 
defendant's  testator: 

"The  sample  prints  of  the  Birds  of  N.  A.  for 
the  three  thocsand  edition  submitted  to  me  and 
compared  with  the  original  sketches,  are  ac- 
cepted. Yours  truly,     J.  H.  Studer." 

This  letter  is  slightly  equivocal;  but,  in  view 
of  all  the  facts  and  circumstances,  it  cannot  be 
construed  as  meaning  anything  but  an  intention 
to  accept  the  entire  edition  referred  to  as  open 
to  iDspectioh,  and  was  correctly  so  considered 
by  the  referee. 

No  question  is  raised  but  that  the  samples 
examined  were  fair  representatives  of  the  bulk 
of  the  edition  of  three  thousand,  and  they  were 
thereupon,  with  the  knowledge  and  consent  of 
the  plfldntiff,  delivered  to  the  printing  and  bind- 
ing company  to  be  finished  under  their  contract. 
A  few  dSYs  thereafter  plaintiff- again  examined 
the  first  thousand  plates  which  had  previously 
been  rejected,  and  they  having  then  been  re- 
paired and  corrected  by  the  prmters,  he,  after 
a  thorough  inspection,  accepted  the  same  as  a 
eomplianc6  with  the  contract. 

Although  the  evidence  as  to  this  acceptance 
was  conflicting,  that  supporting  the  defendant's 
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version  largely  preponderaled,  and  the  referee 
found  that  such  plates  were  accepted. 

This  finding  is,  of  course,  conclusive  as  to  the 
fact  of  acceptance  on  this  appeal. 

The  whole  edition  of  four  thousand  plates 
was  printed  upon  the  same  quality  of  paper,  by 
the  same  workmen,  and  from  the  same  plates, 
and  it  can  hardly  be  supi)osed  that  there  was 
any  material  dif^rence  in  the  various  sets. 
'  Subsequent  to  the  acceptance,  the  printing 
and  binmng  companv,  during  the  years  1883 
and  1888,  upon  the  plaintiff's  orders,  delivered 
to  various  purchasers  from  him  in  Canada  and 
the  several  States  of  the  Union,  some  six  hun- 
dred volumes  of  the  bound  books  containing 
the  plates  contracted  to  be  furnished  by  the  de- 
fendant's testator. 

The  referee  found  that  the  paper  used  in 
printing  the  plates  was  equal  in  qualit;^  and 
€o)or  to  the  sample  furnished  by  the  plaintiff; 
that  the  defendant's  testator  fuffilled  and  per- 
formed his  contract  with  the  plaintiff,  and  that 
the  plaintiff  accepted  such  performance,  and 
ordered  judcrment  dismissing  the  complaint. 
The  referee  also  found  that  there  were  no  latent 
defects  oi  imperfections  in  the  points  of  the 
three  thousand  edition,  and  that  every  differ- 
ence between  them  and  the  original  sketches 
and  prints  was  discernible  on  iDSi)ection  and 
comparison  of  the  prints  with  said  sketches. 

The  only  difficulty  in  the  case  arises  over  the 
additional  findings  of  the  referee  made  upon 
request  of  the  plaintiff,  which  are  now  claimed 
by  the  appellant  to  be  inconsistent,  in  some  re- 
spects, with  the  original  findings. 

Among  other  things,  it  is  claimed  that,  inas- 
much as  the  referee  has  found  that  the  best 
eastern  plate  paper  was  not  used  by  the 
defendant's  testator  in  making  the  plates, 
there  has  been  a  breach  of  the  contract  m  that 
respect. 

This  contention  proceeds,  we  think,  upon  a 
misconception  of  the  meaning  of  the  contract, 
which  requires  only  "best  eastern  plate  paper 
equal  to  sample  furnished;"  and  it  is  expressly 
found  that  the  paper  used  was  equal  to  the  sam- 
ples. This  finding  is  amply  supported  by  the 
evidence.  The  apparen t  discrepancy  is  further 
explained  by  the  referee's  finding,  that  the  best 
plate  paper  is  especially  adapted  to  printing 
fiteel-plate  engravings  and  is  not  the  b^t  plate 
paper  for  printing  colored  lithographs,  and  that 
the  paper  used  was  the  best  plate  paper  for  the 
purpose  contemplated  by  the  contract. 

We  are  of  the  opinion  that  the  contract  called 
for  the  best  plate  paper  adapted  to  the  purpose 
for  which  it  was  to  be  used,  and  that  the  paper 
furnished  was  a  compliance  with  the  meaning 
-and  intent  of  the  contract  as  properly  construecL 

The  referee,  in  addition  to  his  finding  that 
the  contract  was  fulfilled  and  performed  by  the 
defendant's  testator,  also  found:  ''That  said 
plates,  as  printed  by  said  defendants  under  said 
contract,  were  not  correct  in  every  detail  to 
portray  the  birds  in  general  design  and  effect 
as  provided  in  said  contract,  and  that  they  were 
not  such  a  reproduction  of  the  original  sketches 
furnished  by  Studer  under  said  contract  as 
were  required  thereunder,  and  were  not  fair  or 
good  reproductions." 

These  findings  are  expressed  in  quite  general 
terms  and  do  not  assume  to  specify  the  defects 
Alleged  to  exist.    It  does  not  appear  from  them 
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but  that  they  arose  from  imperfections  in  the 
plates  which  were  f  urnishea  by  the  plaintiff 
and  for  which  the  defendant's  testator  was  not 
responsible,  or  from  some  other  cause. 

The  findings  are  nbt  inconsistent  with  the 
facts  appearing  in  evidence  that  the  imperfec- 
tions complained  of  were  confined  to  a  few 
plates  in  the  edition  of  the  first  thousand  prints 
and  were  ^uite  slight  and  trivial  in  character; 
but,  notwithstanding  this  fact,  it  would,  we 
think,  be  improper  for  a  court  to  ignore  the  ap- 
parent inconsistency  existing  between  the  sev- 
eral findings  of  the  referee  in  respect  to  this 
subject,  were  there  not  some  controlling  reason 
for  doing  so. 

The  referee's  decision  evidently  proceeded 
upon  the  theory  that  the  acceptance  of  the 
prints  by  the  plaintiff  precluded  him  from  rais- 
ing any  objection  to  the  performance  of  the 
contract  in  respect  to  such  defects  as  were  visi- 
ble and  capable  of  discovery  upon  inspection. 
The  judgment  of  the  referee  was  affirmed  at 
general  term  upon  the  same  ground,  and  we 
are  inclined  to  agree  with  both  tribunals  in  the 
view  they  have  taken  of  the  case. 

The  general  rule  that  acceptance  of  property 
manufactured  under  an  executory  contract  by 
the  vendee  precludes  him  from  subsequently 
claiming  damages  for  defects  in  such  property, 
is  elementary.  It  is  also  well  settled  mat  a 
warranty,  even  in  an  executed  contract,  does 
not  extend  to  known  defects  {Schuyler  y,  Russ, 
2  Caines,  202;  Jennings  v.  Chenango  Go,  Mtti. 
Ins.  Co,  2  Denio,  75;  Bennett  v.  Buehan,  76  N. 
Y.  886;  Day  v.  Pool,  52  N.  Y.  416;  Parks  y. 
M(nris  Ax  d  Tool  Co,  54  N.  Y.  586;  Van 
Sehoick  v.  Niagara  F,  Ins,  Co,  68  N.  Y.  484); 
and  for  obvious  reasons  fraud  in  respect  to  the 
quality  and  condition  of  property  sold  cannot 
be  predicated  of  defects  which  were  visible 
and  known  to  the  party  alleged  to  have  been 
defrauded.  The  gravamen  of  fraud  is  deceit, 
and  there  cannot  be  fraud  where  a  party  is 
not  deceived.  Dambmann  y.  87iulting,  75  N. 
Y.  55;  Benjamin,  Sales,  §  555. 

The  claim  here  is,  however,  that  there  was 
an  implied  warranty  of  the  quality  of  the 
material  to  be  used  and  the  character  of  the 
work  to  be  done,  which  survived  the  acceptance 
of  the  property  sold  and  gave  a  right  of  action 
for  detects  suk)sequently  discovered  in  such 
property. 

We  have  before  seen  that  this  claim' cannot 
be  supported  in  respect  to  the  quality  of  the 
paper  used,  as  that  fact  has  been  found  by  the 
re^ree  adversely  to  the  claim  of  the  appellant 
upon  evidence  which  we  regard  as  sufficient  to 
support  his  finding. 

The  action  must  therefore  be  supported,  if  it 
can  be  held  to  lie  at  all,  upon  the  claim  of 
warranty  to  be  implied  from  the  description  of 
the  work  contained  in  the  contract.  We  en- 
tertain no  doubt  but  that  this  was  an  exec- 
utory contract  for  the  manufacture  and  sale 
of  personal  property,  which,  upon  perform- 
ance by  the  vendor,  entitled  the  vendee  to  an 
opportunity  of  inspection  and  tne  right  to  ac- 
cept or  reject  such  property  as  he  should  de- 
termine after  examination.  The  parties  have 
obviously  so  treated  the  contract  and  should 
now  be  neld  to  the  interpretation  which  they 
have  put  upon  it. 

An  acceptance  by  the  vendee  of  personal 
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property  manufactured  under  an  executory 
contract  of  sale  after  a  full  and  fair  opportu- 
nity of  iufipecUon,  in  the  absence  of  f  raud»  estops 
bim  from  thereafter  raising  any  objection  as  to 
visible  defects  and  imperfections,  whether  dis- 
covered or  not,  unless  such  delivery  and  accept- 
ance is  accompanied  by  some  warranty  of 
quality  manifestly  intended  to  survive  accept- 
ance. Beed  v.  Bandall,  29  N.  Y.  868;  Qaylard 
Mfg.  Co.  V.  AUen,  53  N.  Y.  516;  Ourney  v.  At- 
lantic dkO,  W,R  Go,  58  N.  Y.  858;  I^orUm  v. 
Drevfusi,  106  N.  Y.  90, 7  Cent.  Rep.  786;  Coplay 
JronOo.Y.  Pope,  108  N. Y.  282, 10  Cent.Rep.711; 
Broim  V.  Foster, lOSHf.Y.  887,11  Cenl.Rep.291. 

It  was  said  in  Gumey's  Case  that  "the  gen- 
eral rule  is,  when  articles  are  sold  upon  an 
executory  contract,  .  .  .  that  the  delivery  and 
acceptance  of  the  articles  after  examination,  or 
an  opportunity  to  examine  them,  is  a  consent 
or  agreement  that  the  articles  correspond  with 
the  contract,  and  precludes  a  recovery  for  any 
defects  which  mav  exist." 

The  rule  stated  in  Morion  v.  Dreyfuss,  as- 
suming that  there  was  no  fraud  inducing  the 
acceptance,  was  '*that  the  acceptance  by  the 
vendee  of  articles  manufactured  for  him  under 
an  executory  contract  after  an  opportunity  to 
examine  them  precludes  him  from  raising  an  v 
question  as  to  defects  or  imperfections  whicn 
were  visible  and  capable  of  discovery  on  in- 
spection, unless  there  is  a  warranty  of  their 
quality  which  was  intended  to  survive  their  ac- 
ceptance and  give  the  vendee  further  time  for 
trial  and  examination." 

In  Coplay  Iron  Co,  v.  Pope  it  is  said:  "The 
representation  as  to  kind  and  qualiUr  of  iron 
was  part  of  the  contract  of  sale  itself,  descrip- 
tive simply  of  the  article  to  be  delivered  in  the 
future;  and  clearly,  within  the  cases  cited,  an 
acceptance  of  the  property  .  .  .  without  any 
offer  to  return  the  same  at  any  time,  deprives 
the  person  so  accepting  of  any  right  to  make 
complaint  of  its  inferior  quality." 

The  opinion  of  Chi^  Judge  Church  in 
Dutchess  Co,  V.  Harding,  49  N.  Y.  821,  is  pe- 
culiarly applicable  to  this  case.  He  savs:  '  *The 
learned  judge  who  tried  this  case  at  the  circuit 
ruled  that  the  contract  for  the  sale  and  purchase 
of  the  sumac  was  executory,  that  there  was  no 
warranty,  express  or  implied,  and  that  the  ac- 
ceptance of  the  delivery  of  the  merchandise  after 
an  examination  .  .  .  was  conclusive  upon  the 
plaintiffs  of  an  assent  upon  their  part  that 
Uie  property  was  of  the  quality  contracted  for, 
and  in  the  absence  of  fraud  prevented  any 
claim  by  them  on  account  of  its  inferior  qual- 
ity. .  .  .  There  was  no  error  of  law  in  this 
ruling.  The  acceptance  of  the  property  under 
such  a  contract  implies  a  consent  or  agreement 
on  the  part  of  the  vendee  that  the  quality  is 
satisfactory,  and  is  conclusive  upon  him.  He 
is  not  bound  to  accept  a  different  article  from 
that  contracted  for,  and  he  is  entitled  to  an  op- 
portunity for  examination.  The  agreed  qual- 
ity is  regarded  as  a  part  of  the  contract  of  sale 
itself,  and  not  as  a  warranty  or  agreement  col- 
lateral to  it" 

The  case,  however,  was  determined  upon  the 
ffround  that  the  acceptance  of  the  sumac  was 
mduced  by  fraudulent  practices  on  the  part  of 
the  vendor. 
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The  case  of  Day  v.  Pool,  52  N.  Y.  416,  is  not 
in  favor  of  the  appellant  In  that  case  the  de- 
fects of  the  article  sold  were  not  discernible 
upon  inspection  and  there  was  a  warranty  of 
the  quality  of  the  syrup  sold,  which  was  ob- 
viously intended  to  survive  the  receipt  and  use 
of  the  property.  It  was,  however,  held  in  that 
case  that  the  vendee  in  an  executory  contract 
cannot  rely  upon  a  warranty  as  to  defects  open 
and  visible. 

MuUer  v.  Eno,  14  N.  Y.  597,  was  a  case  upon 
an  executed  contract  of  sale  accompanied  by  an 
express  warranty. 

In  Brigg  v.  Hilton,  99  N.  Y,  529,  1  Cent 
Rep.  807,  although  the  contract  of  sale  was  ex- 
ecutory, it  was  held  that  an  independent  war- 
ranty as  to  the  quality  of  the  goods  sold  ac- 
companied the  delivery  and  induced  their  ac- 
ceptance without  inspection. 

We  think  the  authorities  are  uniform  to  the  ef- 
fect that  a  deliberate,  intelligent  and  intentional 
acceptance  of  property  manufactured  under  an 
executory  contract  of  sale  after  inspection  pre- 
cludes the  vendee  from  claiming  damages  for 
any  visible  or  discernible  defect  in  the  prop- 
erty sold. 

The  acceptance  disclosed  by  this  case  is  not 
one  to  be  inferred  from  the  receipt  of  tbe  prop- 
erty without  objection,  but  is  founded  upon  an 
actual  inspection  made  with  the  view  of  deter- 
mining the  question  whether  the  property 
should  be  received  as  a  performance  oflhe  con* 
tract  or  not.  We  think  the  acceptance  was  un- 
eaui vocal,  with  a  full  understanding,  on  the  vtsit 
01  the  plaintiff,  of  its  design  and  effect.  The 
inspection  of  the  goods  was  invited  for  the  pur- 
pose of  obtaining  authority  to  deliver  thegooda 
on  behalf  of  the  plain ti£f  to  the  parties  wha 
had  contracted  to  print  and  bind  the  plates  into> 
books  for  him.  The  goods  were  clearly  ac- 
cepted for  this  purpose  and  the^r  were  immedi- 
ately handed  over  to  those  parties  for  the  per- 
formance of  the  work  they  had  contracted  to- 
do  upon  them.  The  plaintiff  well  understood 
this  purpose  and  treated  the  contract  of  the  de- 
fendant's testator  as  having  been  performed  by 
assuming  the  ownership  and  control  of  the 
property  thereafter,  directing  the  style  and 
moae  of  binding,  and  makmg  sales  of  the 
books  thus  bound,  and  re(iuiring  their  delivery 
to  his  vendees,  for  a  period  of  nearly  a  year 
after  such  acceptance.  Under  such  circumstan- 
ces he  is  not  at  liberty  to  claim  that  there  vraa 
no  acceptance  of  the  property  sold,  or  claim 
damages  for  defects  in  the  articles  so  accepted. 
Brown  v.  Foster,  supra;  LiUyiehiteY.  Detcreux, 
15  Mees.  &  W.  285. 

The  facts  of  this  case  bring  it  clearly  withia 
the  authorities  cited.  The  ground  upon  which 
any  claim  of  warranty  can  be  founded  relates 
solely  to  the  description  of  property  contained 
in  the  contract  of  sale.  It  refers  only  to  those 
qualities  which  were  readily  discernible  upon 
inspection  and  was  not  collateral  to»  but  a  nec- 
essary part  of,  the  contract  of  sale,  and  afforda 
no  ground  for  the  inference  that  any  warranty 
was  intended  which  should  survive  the  accepw 
ance  of  the  property. 

The  judgment  should  tlierrfore  be  c^ffirtMtL 

All  concur. 
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John  R.  MARELE,  Appt 
(....Mich ) 

1.  Although  a  contract  fbr  serrioes  Is 
void  under  the  Statute  of  Frauds  because  not  In 
writing,  yet  a  recovery  upon  a  quantum  meruit 
may  be  had  of  the  amount  which  servioea  ren- 
dered In  aocordanoe  therewith  are  actually  worth; 
and  in  an  action  to  recover  for  such  servlcea,  if 
plaintiir  shows  that  he  has  done  all  he  agreed  to 
do  and  that  defendant  derived  benefit  therefrom, 
he  is  entitled  to  go  to  the  Jury  as  to  the  actual 
▼alne  of  the  seryices. 

Bm  If  one  proceeded  to  a  certain  place  and 
devoted  his  servioes  to  the  organization  of  a  cor- 
poration, under  an  agreement  chat  in  case  he  was 
BuccesBf  ul  he  should  receive  a  percentage  of  the 
capital  stock  for  his  services,  and  would  have  suc- 
ceeded had  his  employer  not  recalled  and  dis- 
charged him,  he  may  recover  from  his  employer 
what  liis  time  was  worth  while  there,  and  reason- 
able expenses. 

8*  An  error  in  admitting  improper  evidence  is 
cured  by  the  court^s  subsequently  withdrawing 
tt  from  the  consideration  of  the  Jury. 

(October  11, 1880.) 

ERROR  to  the  pircuit  Court  of  Wayne  Coun- 
ty to  review  a  judgment  for  plaintiff  in  an 
action  to  recover  the  contract  price  for  the  ren- 
didon  of  certain  services.    4ffirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Mr.  F.  H.  Canfleld,  with  Mr,  Edward 
W.  Pendleton,  for  defendant,  appellant: 

The  record  does  not  show  any  basis  for  a  re- 
covery by  the  plaintiff,  upon  the  quantum  mer- 
uit. He  must  show  that  he  has  done  some- 
thing which  has  resulted  in  benefit  to  the 
defendant  If  the  defendant  has  wrongfully 
prevented  him  from  fulfilling  his  contract,  and 


he  hafl  suffered  damages  on  this  account,  hit 
remedy  is  by  aK)ecia]  action  upon  the  contract 

See  AUen  v.  McKibbin,  6  Mich.  4j4;  BegdU 
V.  McKemsie,  26  Mich.  473. 

The  defendant's  liability  cannot  be  extended 
bevond  the  value  of  the  benefit  which  he  re- 
oeived 

Whipple  V.  Parker,  39  Mich.  869. 

Under  a  contract  like  this  the  value  of  the 
stock  is  the  measure  of  the  plaintiff's  damages; 
and  as  there  is  no  competent  evidence  as  to  the 
amount  or  value  of  that  stock,  the  plaintiff 
made  no  case  which  can  sustain  the  verdict  and 
judgment  of  the  court  below,  or  was  even  com- 
petent to  he  considered  by  the  jury. 

3  Sutherland.  Damages.  882,  385,  887,  and 
cases  there  cited. 

Mesfn.  BuBsel  ft  Campbell,  for  plaintiff, 
appellee: 

If  the  contract  has  been  executed  by  one  par* 
ty,  and  the  other  has  received  the  consideration 
and  accepted  its  benefit,  an  action  may  be  main- 
tained against  him  for  the  benefit  thus  con- 
ferred, the  money,  property  or  value  thus  ac- 
cepted and  appropnated  by  him;  not,  however, 
upon  the  contract,  but  upon  the  appropriate 
common  counts  in  assumpsit,  and  upon  the 
duty,  promise  or  ohligation  springing  irom  the 
property,  monev  or  benefit  thus  conferred  by 
the  plaintiff  and  received  and  appropriated  by 
the  defendant. 

Whipple  V.  Parker,  39  Mich.  875;  Pierce  v. 
Paine,  38  Vt  84;  Emery  v.  Smith,  46  N.  H. 
151. 

Lon|lf»  J,,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  recover  for  servioes 
rendered  by  plaintiff  to  defendant  in  getting  up 
an  organization  to  promote  the  Edison  system 
of  electric  lighting,  etc.,  in  Michigan.  The 
declaration  is  on  the  common  counts  in  as- 
sumpsit, and  also  a  special  count  as  follows: 


NOTB.— .miction  to  recover  reoBonabU  valve  of  aervleeB, 

Aflsumpeit  on  a  quatvtummeruit  will  lie  to  reoover 
whatone^s  servioes  are  reasonably  worth,  where 
the  parties  supposed  that  they  bad  entered  into  a 
contract  in  regard  to  compensation,  but,  througrh  a 
failure  to  understand  each  other,  their  minds  never 
met  Tucker  v.  Preston,  5  New  Bng.  Bep.  801,  60 
Vt478. 

There  must  be  proof  of  reasonable  value  of  serv- 
ices rendered,  to  authorize  oompensaiion  in  the 
nature  of  quarUum  meruit.   The  Brabo,  88  Fed.  Bep. 

Where  the  plaintiff  is  at  liberty  to  treat  the  con- 
traot  as  at  an  end,  though  only  partly  performed; 
and  where  the  plaintiff  did  not  perform  in  the  man- 
ner or  ftme  agreed  upon  in  the  contract,  and  what 
he  did  was  beneficial  to  the  defendant  and  defend- 
ant has  accepted  it— plaintiff  may  declare  on  the 
common  counts  and  recover  what  the  services  were 
worth.  2  GreenL  Ev.  9  KM;  Dickinson  v.  Dustin,  21 
Mich.  661;  Wlldey  v.  Fractional  School  Dist  2S  M1ch« 
419;  Bcgrole  V.  McKenzle.  88  Mich.  470:  Crane  v.  Grass- 
man,  27  Mich.  443:  McQueen  v.  Gamble,  83  Mich.  844; 
Blackwood  v.  Brown,  84  Mich.  4;  Chapman  v.  Dease, 
Id.  376;  Mitchell  v.  Scott  41  Mich.  106;  Curtis  v.  Flint 
ft  P.  M.  B.  Co.  82  Mich.  291;  Hayward  v.  Leonard,  7 
Plok.  181;  Andre  v.  Hardin,  32  Mich.  824;  Clark  v. 
Gilbert  82  Barb.  676;  Jewell  v.  Schroeppet  4  Cow. 
-•5  T,.  K.  A. 


564;  Abbott  Tr.  Ev.  361;  Shulteis  v.  Searls,  48  Mich. 
S60;  Boyoe  v.  Martin,  46  Mich.  240;  McGraw  v.  Stur- 
geon, 29  Mich.  428;  Fletcher  v.  Bradford,  46  Mloh. 
849;  Allen  v.  McE:ibbin,  5  Mich.  449;  Engrle  v.  Gamp- 
beU,  42  Mich.  666;  MerrUl  v.  Ithaca  ft  O.  B.  Co.  16 
Wend.  686;  Fuller  v.  Bice,  62  Mich.  436;  BerrinRer  v. 
Cobb,  68  Mloh.  667;  Bush  v.  Brooks  (Mich.)  14  West 
Bep.  806. 

A  servant  wrongfully  discharged  may  sne  for 
breach,  or  rescind  and  recover  on  qua/ntum  meruU, 
Ehrllch  v.'^tna  L.  Ins.  Co.  4  West  Bep.  87, 88  Mo^ 
249. 

If  the  work,  labor  and  materials  were  rendered 
and  furnished  substantially  as  specified  in  the  oon- 
tract  the  party  would  be  entitled  to  reoover  the 
reasonable  value  of  the  same,  not  exceeding  the 
contract  price.   Qkxld  v.  Himtington,  18  Or.  9. 

The  reasonable  value  of  services  may  be  recov- 
ered upon  proof  of  an  express  contract  fixing  their 
value,  although  such  recovery  wHi  be  limited  to 
the  contract  value.  Crump  v.  Bebstock,  2  West 
Bop.  411, 20  Mo.  App.  87;  Floerke  v.  Teusoher  Dis- 
tilling Co.  2  West  Bep.  421, 20  Mo.  App.  76. 

An  adverse  decree  in  a  suit  upon  an  alleged  spe- 
cial contract  for  a  share  of  the  profits  of  partnor- 
diip  bmdneas  as  compensation  for  servioes  rendered 
to  a  firm  is  not  abar  to  an  action  upon  a  quantum 
tii0ru<t  for  the  value  of  such  servioes.  Klrkpatrlck 
V.  MoBlroy,  6  Cent  Bep.  67, 41 N.  J.  Eg.  6881 
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"For  that  whereas,  heretofore,  to  wit.  on  the 
first  day  of  July,  A.  D.  1886,  at  Detroit  in  said 
County  of  Wayne,  the  defendant  was  indebted 
to  plaintiff  in  the  sura  of  $5,000  for  the  price 
and  value  of  certain  shares  of  stock,  which  de- 
fendant, by  express  contract,  promised  the 
plaintiff  to  deliver  and  pay  to  the  plaintiff  for 
ms  certain  commissions  lor  work  and  labor 
performed  by  the  plaintiff  for  the  defendant 
in  and  about  the  organization  of  certain  corpo- 
rations, and  in  ana  about  the  procuring  sub- 
scriptions to  the  capital  stock  of  said  corpora- 
tions at  the  request  of  the  defendant." 

On  the  trial  in  the  court  below  before  a  Jury 
the  plaintiff  had  judgment  for  the  sum  of 
$1,000.    Defendant  brings  error. 

It  appeared  upon  the  trial  of  the  cause  that 
the  defendsmt,  in  1885,  had  a  contract  with  the 
Edison  Company  of  New  York,  giving  him 
the  control  ox  rights  under  the  Edison  patents 
for  Michigan,  which  the  defendant  proposed  to 
handle  by  organizing  local  companies  at  certain 
points  in  Michigan.  The  plaintiff's  claim  is 
uat  in  March,  1885,  defendant  came  back 
from  New  York  with  a  contract  from  the  Ed- 
ison Company,  and  proposed  getting  up  a  syn- 
dicate for  the  purpose  of  organizing  Edison 
stations  throughout  the  State;  that  the  defend- 
ant stated  to  him  he  could  not  carry  it  through, 
as  he  did  not  know  people  enough,  and  pro- 
posed to  plaintiff,  if  he  would,  either  alone  or 
with  defendant,  get  the  subscribers  to  this  pro- 
moter's syndicate,  he  would  give  him  1  per 
cent  of  tne  capital  stock  of  all  the  companies 
formed  in  the  State  of  Michigan  during  the 
continuance  with  the  Edison  Company,  which 
was  for  ten  years.  Plaintiff  claims  that  he  se- 
cured subscriptions  to  this  organization  amount- 
ing to  about  $1,000,000.  It  appears  that  after 
these  subscriptions  had  been  procured,  the  sub- 
scribers, upon  taking  legal  advice,  concluded 
that  the  articles  of  association  which  bad  been 

groposed  for  the  company,  and  to  which  they 
ad  subscribed,  were  unsuitable,  and  a  com- 
mittee of  the  subscribers  devised  a  new  plan 
under  which  a  new  form  of  company,  with  a 
reduced  capital,  was  formed  by  the  subscribers, 
and  the  rights  under  the  Edison  patents  were 
conferred  upon  this  new  comimny,  which  has 
been  used  as  the  promoter  company  to  others 
which  had  been  organized  within  the  State. 

Plaintiff  also  claims  that  these  subscriptions 
were  entirely  completed  some  time  in  April, 
1885.  That  in  February,  1885,  he  also  made 
an  additional  agreement  with  defendant  by 
which  he  was  also  to  have  1  per  cent  of  the  capi- 
tal stock  of  each  company  which  he  (plaintiff) 
organized,  if  he  paid  his  own  expenses,  or  three 
quarters  of  1  per  cent  if  the  defendant  paid  his 
expenses,  and  that  this  contract  was  to  continue 
during  the  life  of  the  defendant's  contract  with 
the  Edison  Company, — that  is,  the  plaintiff 
claims  that  MarUe  a^freed  to  give  him  1  per 
cent  of  the  capital  stock  of  all  companies  which 
he  might  organize  in  the  State  for  a  period  of 
ten  years  as  compensation  for  his  services  in 
^tting  up  the  promoter  company,  and  also  that 
m  case  he  organized  any  local  company  he 
should  have  the  option  of  having  one  per  cent 
additional  if  he  paid  his  own  expenses,  or  three 
fourths  of  1  per  cent  if  Markle  paid  them.  On 
the  trial  Markle  admitted  makhig  an  agree- 
ment with  the  plaintiff  but  claimed  that  plain- 
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tiff  was  to  have  only  1  per  cent  of  the  capital 
stock  of  such  local  companies  as  he  might  or- 
ganize, or  three  fourths  of  1  per  cent  if  he  paid 
plaintiff's  expenses,  and  this  was  to  be  in  full 
lor  all  services  in  getting  up  the  parent  com- 
pany, as  well  as  for  gettmg  up  the  local  com- 
panies. 

Certain  local  companies  were  thereafter  or- 
ganized in  the  State,  but  not  by  plaintiff.  The 
plaintiff  claims  that  under  this  arrangement  he 
went,  at  Markle's  direction,  to  Adrian,  and  re- 
mained two  weeks  attempting  to  get  up  a  com- 
pany, when  he  received  a  letter  from  defend- 
ant directing  him  to  go  to  Bay  City  and  or- 
ganize a  company  there.  That  he  had  pro- 
ceeded so  far  in  Bay  City  as  to  get  $22,000 
subscribed,  when  the  labor- strike  came  on,  and 
that  defendant  then  wrote  him  to  quit  the  work 
and  return  to  Detroit,  as  his  work  was  not  sat- 
isfactory, after  which  time  he  did  no  more  busi- 
ness for  defendant. 

The  plaintiff  also  testified  that  the  capital 
stock  of  the  nromoter  company  (the  Detroit 
company)  is  $250,000,  and  stock  w^rth  par. 
That  a  company  was  organized  at  Jackson, 
capital  stock  $1(]K),000,  worth  par;  and  a  com- 
pany at  Grand  Rapids,  capital  stock  $200,000, 
stocK  worth  par.  Plaintiff  claims  that  he  spent 
about  four  weeks  at  Bay  City  in  the  attempt 
to  organize  the  company  there.  Defendant 
claimed,  further,  that  plaintiff's  services  were 
of  no  value  in  organizing  these  companies,  and 
that  he  did  not  recall  plaintiff  from  Bay  City, 
and  wrote  no  such  letters  as  plaintiff  claims. 
Under  this  issue,  so  made,  the  court  below  held 
that  the  agreement,  if  any  such  was  made  as 
stated  by  plaintiff,  was  void  under  the  Statute 
of  Frauds,  being  for  a  longer  period  than  one 
year;  and  charged  the  Jury,  among  other  mat- 
ters, that  though  the  contract,  if  one  .existed 
between  the  parties,  was  void  under  the  Stat- 
ute of  Frauds,  yet,  if  the  plaintiff  performed 
services  for  the  d^endant,  he  was  entitled  to 
receive  whatever  his  services  were  reasonably 
worth.  Mr.  Lloyd  was  called  as  a  witness  for 
the  defendant,  and  testified  that  the  amount 
subscribed  to  the  new  agreement  in  the  pro- 
moter company  was  intended  to  be  $250, 000, 
and  that  the  old  subscriptions  of  $1,000,000 
fell  to  the  ground.  At  the  close  of  Uie  testi- 
mony in  the  case  the  defendant  requested  the 
court  to  charge  the  jury,  among  other  matters, 
that  if  the  jury  find  that  the  agreement  between 
the  parties  was  that  plaintiff  was  to  receive  for 
his  services  1  per  cent  of  the  capital  stock  of 
the  Edison  companies  which  might  be  formed 
within  this  State  during  a  period  of  ten  years 
from  the  time  the  agreement  was  made,  then 
this  agreement  would  be  void  under  the  Statute 
of  Frauds,  and  would  afford  no  ground  of  ac- 
tion to  the  plaintiff.  The  court  substantially 
gave  this  request  in  his  charge  to  the  jury,  but 
airected  them  that,  though  the  agreenfent  was 
void  under  the  Statute  of  Frauds,  yet,  if  they 
found  that  plaintiff  rendered  services  to  the  de- 
fendant, a  recovery  could  be  had  for  the 
amount  such  services  were  actually  worth. 

In  this  there  was  no  error. 

In  WhippU  V.  Parker,  29  Mich.  874,  where 
suit  was  brought  on  a  verbal  contract  of  three 
years,  though  held  void  under  the  Statute  of 
Frauds,  Mr.  Justice  Christiancy,  speakinff  for 
the  court,  says:  "But  if  the  contract  has  been 
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executed  by  the  other  party,  and  he  has  re- 
ceived the  consideration  and  accepted  its  ben- 
efit, an  action  may  be  maintained  against  him 
for  the  benefit  thus  conferred,  the  money,  prop- 
erty or  value  thus  accepted  and  appropriated 
by 'him,  not,  however,  upon  the  contract,  but 
upon  the  appropriate  common  counts  in  as- 
sumpsit, and  upon  the  duty,  promise  or  obliga- 
tion springing  from  the  properlr^r,  money  or 
benefit  thus  conferred  by  the  plamtiff,  and  re- 
ceived and  appropriated  by  the  defendant." 
See  also  Pierce  v.  Paine,  28  Yt  84;  Emery  v. 
Smith,  46  N.  H.  161. 

The  question  whether  any  services  were  ren- 
dered by  plaintiff  to  the  defendant,  and  what 
such  services  were  actually  worth,  was  very 
fully  and  fairly  submitted  to  the  jury  by  the 
court.  The  plaintiff  claims,  and  his  testimony 
tended  to  show  the  fact,  that  everything  he 
agreed  to  do  had  been  done  upon  his  part;  that 
he  completed  the  subscriptions,  and  enlisted 
the  members  of  the  parent  company,  and  that 
the  defendant  derived  all  the  benefits  which 
were  expected  to  flow  from  the  plan  of  its  or- 
ganization; that  b}r  means  of  the  parent  com- 
pany other  companies  had  been  organized,  and 
were  in  successful  operation,  aud  that  by  rea- 
son of  the  services  rendered  by  him  the  defend- 
ant has  succeeded  in  his  enterprise.  Under  the 
claim  of  the  plaintiff  the  court  was  not,  there- 
fore, in  error  in  permitting  the  case  to  go  to 
the  jury  as  to  the  actual  value  of  the  serv- 
ices rendered  by  the  plaintiff,  and,  under 
the  common  counts  of  his  declaration,  he 
would  have  a  right  to  recover  upon  the  quan^ 
turn  meruit,  if  the  jury  accepted  his  theory  of 
the  case. 

Some  contention  also  arises  over  the  sixth 
request  of  defendant's  counsel,  which  is  "that 
plaintiff  cannot  recover  for  his  supposed  serv- 
ices at  Bay  City  unless  the  jury  find  that  be 
was  wrongfully  prevented  by  the  defendant 
from  going  on  and  completing  the  organization 
of  the  company  there."  The  court  charged 
the  jury:  "If  you  believe  that  Cadman  went  to 
Bay  City  and  used  his  best  efforts  to  organize 


a  company  there,  and  was  prevented  from  do- 
ing 80  by  reason  of  Mr.  Markle  calliDg  him 
back,  the  plaintiff  is  entitled  to  recover  what 
his  time  is  worth  while  there,  and  reasonable 
expenses." 

The  claim  made  by  the  plaintiff  is  that  he 
went  to  Bay  City,  and  would  have  succeeded 
in  organizing  a  company  had  the  defendant 
not  recalled  him,  and  told  him  his  work  was 
not  satisfactory,  and  discharged  him  from  his 
employ.  Under  these  circumstances  we  think 
the  question  ver^  fairly  submitted. 

Some  contention  is  also  had  upon  the  ques- 
tion of  the  court  permitting  plaintiff  to  snow 
the  capital  stock  in  the  local  companies  organ- 
ized by  the  assistance  of  the  parent  company. 
I  see  no  error  in  this,  upon  tJie  theory  of  plain- 
tiff's claim,  and  the  charge  of  the  court  there- 
on. If  the  plaintiff  had  been  entitled  to  recov- 
er under  the  contract  claimed  by  him,  the  tes- 
timony would  have  been  competent  as  showing 
the  measure  of  his  recovery.  The  court,  how- 
ever, very  properly  held  the  contract  void,  and 
held  that  a  recovery  might  be  had  upon  the 
quantum  meruit.  It  therefore  became  a  mat- 
ter of  importance  as  to  what  those  services  were 
reasonably  worth.  If,  however,  any  error  was 
apparent  m  this,  the  court,  in  its  general  charge, 
placed  the  matter  before  the  jury  in  a  manner 
which  certainly  relieved  the  defendant  of  any 
effect  such  testimony  might  have  had  in  en- 
hancing the  plaintiff's  (&ma{^s.  The  court 
told  the  jury  that  the  only  evidence  that  tiiey 
were  at  liberty  to  pass  upon  in  regard  to  the 
amount  of  stock  was  that  of  Mr.  Lloyd.  We 
do  not  see  how  the  defendant  can  be  preju- 
diced by  this  testimony,  under  the  circum- 
stances. 

We  find  no  error  in  the  refusal  of  the  court 
to  give  defendant's  several  requests  to  charge. 
They  applied  largely  to  the  questions  arising 
under  the  contract,  which  the  court  held  to  be 
void  under  the  Statute  of  Frauds.  We  find  no 
error  in  the  record. 

The  judgment  must  he  affirmed,  with  ooiti. 

The  other  Justices  concurred. 


NEW  HAMPSHIRE  SUPREME  COURT. 


STATE  OP  NEW  HAMPSHIRE 

V. 

PENNOYER 

(....N.  F ) 

N.  H.  Gen.  Iiaws,  chap.  188*  to  secure  the 
possession  of  requisite  skill  and  iearningrby  proc- 
titioners  of  medicine,  sur^ry  and  dentistry, 
which  excepts  from  its  provisions.  requirlnK  ade- 
flrrec  from  some  collefre.  etc.,  or  a  license,  persons 
who  have  practiced  their  profe^lons  io  the  place 
of  their  present  residence  for  a  certain  time,  and 
also  physicians  residing  out  of  the  State  when 
called  Into  the  State  for  consultation  or  to  attend 
patients  in  the  regular  course  of  business.  Is  un- 

NOTV.— The  words  **Bultable  graduate  in  medi- 
cine,** In  the  California  Act,  Include  one  legally 
licensed  to  practice  medicine  and  surgery,  although 
he  was  never  graduated  at  any  institution  which 
confers  the  degree  required.  See  People  v.  Eichel- 
roth,  2  L.  T?,  A.  770, 78  Cal.  141, 
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constitutional  in  d incriminating  between  personf 
engaged  in  tbc  same  bUHtncss  or  profession. 

(July  26,  1888.) 

ON  motion  to  (juash  an  indictment  for  prac- 
ticin.^  medicine  without  a  license.  Indict' 
mevt  quashed. 

Mr.  S.  W.  Emery,  for  the  State: 

In  the  time  of  Henry  YIII.,.  more  than  three 
hundred  and  fifty  years  ago,  an  Act  was  passed 
in  relation  to  physicians,  wi.Ich  was  in  many 
respects  similar  to  ours. 

See  Jacobs'  Law  Diet.  Physician.  Also  see 
Dr.  BonJiam's  Case,  8  Coke,  107, 118. 

Under  the  police  power  the  Legislature  may. 
enact  a  Jaw  regulating  the  practice  of  medicine 
and  dentistry. 

Eastman  v.  State,  7  West.  Rep.  418, 109  Ind. 
278;  State  v.  Gregory,  88  Mo.  123;  Harding  v. 
People,  10  Colo.  387;  Rieliardscm  v.  State,  47 
Ark.  [562;  State  v.  State  Medical   Examining 
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Board,  8d  MIdd.  824;  Foxy,  lerritory,  2  Wash. 
Ter.  297;  AntU  v.  Btate,  6  Tex.  App.  202; 
Lagan  v.  State,  5  Tex.  App.  807;  State  v.  Dent, 
26  W.  Va.  1;  State  Board  of  Pharmacy  v. 
WhiU,  84  Ky.  626. 

In  Arkansas  persons  who  had  been  in  prac- 
tioe  five  years  at  the  time  the  medical  registra- 
tion law  was  passed  were  exempted  from 
registering. 

oeyeral  prosecutions  under  the  law  have 
taken  place,  but  nobody  seems  to  have  consid- 
ered the  law  as  unconstitutional  because  of  this 
exemption. 

Richardson  v.  State,  47  Ark.  562. 

And  in  Kentucky  there  is  a  similar  statute  in 
relation  to  the  registration  of  pharmacists.  But 
no  one  seems  to  have  invoked  the  constitutional 
spectre  there. 

State  Board  of  Pharmacy  v.  White,  84  Ky. 
626. 

As  directly  in  point  and  decisive,  see — 

Fox  V.  Territory,  2  Wash.  Ter.  297. 

The  exception  as  to  physicians  residing  out- 
side the  State  is  merely  a  declaration  of  the  un- 
written law  which  allows  such  physicians  to  be 
called  in  case  of  emergency  where  they  are  the 
nearest  that  can  be  reached. 

1  Bishop,  Cr.  Law,  846-a')5. 

He  has  the  equal  protection  of  the  laws  in 
common  with  all  those  in  like  circumstances 
with  himself. 

BarUer  v.  ConnoUy,  118  U.  S.  27  (28  L.  ed. 
928);  Mo,  Pac,  B,  Co,  v.  Humes,  115  U.  8.  520, 
521  (29  L.  ed.  466);  Soon  ERng  v.  Crowley,  118 
U.  S.  704  (28  L.  ed.  1145);  Batidson  v.  Jl^ew 
Orleans,  96  U.  S.  97  (24  L.  ed.  610);  Slavghter- 
Bouse  Cases,  88  U.  8.  16  WaU.  86  (21  L.  ed. 
894). 

Said  the  United  States  Supreme  Court  in 
Barbier  v.  ConnoUy,  supra,  in  referrine  to  this 
clause  of  the  Amendment:  '*But  neither  the 
Amendment — broad  and  comprehensive  as  it  is 
-—nor  any  other  Amendment,  was  designed  to 
interfere  with  the  power  of  the  Slate,  some- 
times called  its  police  power." 

And  see  Tick  Wo  v.  Hopkins,  118  U.  8.  856 
(80  L.  ed.  220). 

The  court  must  be  satisfied  beyond  a  reason- 
able doubt  thnt  the  law  is  unconstitutional,  or 
it  muflt  be  declared  valid. 

Rich  V.  Flanders,  89  N.  H.  304. 
,   Mr,  Geo.  £•  Hod^don  for  the  defendant. 

Carpenter,  J.,  delivered  the  opinion  of  the 
court: 
"It  shall  not  be  lawful  for  any  person  to 

Eractice  medicine  .  .  .  unless  such  person  shall 
ave  obtained  a  license  from  some  medical 
society  organized  under  the  laws  of  this  State." 
''Every  medical  society  organized  under  the 
laws  of  this  State  shall  .  .  .  elect  a  board  of 
censors  consisting  of  three  members,  .  .  . 
which  board  shall  have  authority  to  examine 
and  license  persons  to  practice  medicine  .  .  . 
The  board  shall  issue  licenses  without  exami- 
nation to  all  persons  who  furnish  evidence  by 
diploma  from  some  medical  school  authorized 
to  confer  dei»rees  in  medicine  .  .  .  when  said 
board  is  satisfied  that  the  person  presenting 
such  diploma  has  obtained  it  after  pursuing 
some  prescribed  course  of  study  and  upon  due 
examination." 
"Each  person  receiving  a  license  upon  ex- 

5  L.  H.  A. 


amination  shall  pay  for  the  use  of  the  society 
granting  the  same  the  sum  of  $5;  upon  diploma 

"If  anv  person  shall  practice  medicine  ,  .  . 
without  being  duly  authorized  as  provided  in 
this  chapter,  ...  he  shall  be  punished  by  fine 
of  not  more  than  $800  for  each  offense." 

"The  provisions  of  the  preceding  sections 
shall  not  apply  to  persons  who  have  resided  and 
practiced  their  profession  in  the  town  or  city  of 
their  present  residence  during  all  the  time  smce 
January  1,  1875,  nor  to  physicians  residing  out 
of  the  State  when  called  into  the  State  for  con- 
sultation with  duly  licensed  physicians  or  to 
attend  upon  patients  in  the  reeular  course  of 
business."    Gten.  Laws,  chap.  132.  g§  1, 2,  6-8. 

The  Greneral  Laws  (by  which  chapter  18, 
Laws  of  1875  was  repealed)  took  effect  January 
1, 1879.     (Jen.  Laws,  chap.  291,  §§  1,  14. 

All  physicians  except  those  who  practiced 
all  the  time  between  January  1,  1875,  and  Jan- 
uary 1,  1879,  and  during  that  period  did  not 
remove  from  one  town  to  another,  are  required 
to  obtain  a  license  and  to  pay  therefor  $5  or 
$1,  according  as  it  may  be  issued  upon  exami- 
nation or  upon  diploma. 

The  law  cannot  discriminate  in  favor  of  one 
citizen  to  the  detriment  of  another.  The  prin- 
ciple of  equality  pervades  the  entire  Constitu- 
tion. The  Bill  of  Rights  declares  expressly 
that  all  fi^ovemment  is  ''instituted  for  the  gen- 
eral gooa,"  for  the  common  benefit,  protection 
and  security  of  the  whole  community,  and  not 
for  the  private  interests  or  emolument  of  any 
one  man,  family  or  class  of  men;"  that  ''every 
member  of  Uie  community  has  a  right  to  be  pro- 
tected by  it  in  the  enjoyment  of  his  life,  liberty 
and  property;  ...  is  therefore  bound  to  con- 
tribute bis  share  in  the  expense  of  such  protec- 
tion," and  ''entitled  to  a  certain  remedy  by  hav- 
ing recourse  to  the  laws  for  aU  injuries  he  may 
receive  in  his  person,  property  or  character.^ 
Bill  of  Rights,  arts.  1,  10,  12,  14. 

All  the  declarations  of  right  are  imbued  with 
the  same  spirit.  With  them  the  body  of  the 
Constitution  is  in  full  conformity.  To  secure 
to  all  as  perfect  equality  of  privilege  and  of 
burden  as  human  wisdom  permits  was  the 
chief  end  sought  by  the  framers  of  the  instru- 
ment. To  this  all  other  purposes  were  inci- 
dental and  subordinate.  "The  Bill  of  Rights 
is  a  bill  of  their  equal  rights  reserved  by  the 
grantors  of  public  power. '*^  State  v.  CT.  8,  d  G, 
Express  Co.  60  N.  H.  250. 

^'The  reservations  could  not  be  more  clearly 
expressed.  If  the  right  of  equality  is  not  se- 
cured by  them,  it  can  never  be  secured  by  any 
written  instrument.  .  .  .  The  legal  value  of 
the  reservations  is  in  their  ability  not  to  suggest 
or  advocate  a  theory  r  '^  human  rights,  but  to 
carry  a  theory  into  pi  ical  effect  and  insuie 
the  enjoyment  of  the  rights  reserved,"  Oould 
V.  Raymond,  59  N.  H.  275. 

All  Taxation  must  be  equal.  Opinion  ofJuS' 
tices,  4  N.  H.  565;  Smith  v.  Burley,  9  N .  H. 
423,  427;  Morrison  v.  Manchester,  58  N.  H.  638. 
548,  550;  Fdes  v.  Boardman,  58  N.  H.  580; 
Carpenter  v.  Ballon,  58  N.  H.  615;  First  Nat. 
Bank  v.  Concord,  59  N.  H.  75,  77,  78;  Berry  ▼. 
Windham,  59  N.  H.  288;  Robinson  v.  Doter,  69 
N.  H.  521;  Boston,  C.  &  M,  R  Co.  v.  State,  60 
N.  H.  87,  94;  Berlin  Mills  Go.  v.  Wentworth's 
Location,  60  N.  H.  156;  State  v.  U.  S.dC,  Sz- 
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press  Co.  60  N.  H.  219;  Franklin  St.  8oe.  v. 
Manchester,  60  N  H.  342,  847;  Gurry  v.  Spen- 
der, 61  N.  H.  624;  Cheshire  County  Tdeph.  Co. 
▼.  State,  63  N.  H.  167,  169;  Boston  db  M.  R. 
Co.  V.  State,  68  N.  H.  671,  578,  2  New  Eng. 
Rep.  544;  Boody  v.  Watson,  64  N.  H.  162,  4 
New  Eng.  Rep.  553;  Holt  v.  Antrim,  64  N. 
H.  284.  4  New  Eng.  Rep.  392. 

This  is  merely  an  example  of  the  universal 
equality  of  right  which  the  Constitution  se- 
cures to  all.  The  Legislature  cannot  by  special 
Act  authorize  a  particular  guardian  of  a  minor 
to  make  a  valid  conveyance  of  his  ward's  es- 
tate because  the  exercise  of  such  a  power  by 
the  Legislature  "is  in  its  nature  both  le^lative 
and  judicial;"  and  "under  our  institutions  all 
men  are  viewed  as  equal,  entitled  to  enjoy 
•equal  privileges  and  to  be  governed  by  equal 
laws,  if  it  be  fit  and  proper  that  license  should 
be  given  to  one  guardian,  under  particular  cir- 
cumstances, to  sell  the  estate  of  his  ward,  it  is 
fit  and  proper  that  all  other  guardians  should, 
under  similar  circumstances,  have  the  same 
license.  This  is  the  ver^  genius  and  spirit  of 
our  institutions."  Opinion  of  Justtees,  4  N. 
H.  572,  578. 

For  similar  reasons  the  Legislature  cannot 
grant  a  new  trial  in  a  particular  action.  Such 
4in  Act  is  "not  to  promulgate  an  ordinance  for 
«  whole  class  of  rights  in  the  community,  but 
to  make  the  action  of  a  particular  individual 
an  exception  to  all  standing  laws  on  the  subject 
in  controversy."  "An  Act  which  operates  on 
the  rights  or  property  of  only  a  few  individuals 
without  their  consent  is  a  violation  of  the 
equality  of  privileges  guaranteed  t<»  every  sub- 
ject" MerriU  v.  Sherburne,  1  N.  H.  199,  212; 
Clark  V.  Clark,  10  N.  H.  880,  385. 

It  cannot  authorize  the  foreclosure  of  a  mort- 
gage by  a  method  not  applicable  to  other  like 
mortgages  (Ashuelot  R.  Co.  v.  Elliot,  52  N.  H. 
887,  393,  400),  require  or  empower  some  towns 
and  not  others  to  relieve  federal  military  con- 
scripts from  the  performance  of  their  public 
duty  by  the  payment  of  money,  or  compel 
some  jurors  to  perform  jury  service  for  a  less 
•compensation  than  is  paid  to  others  for  the 
same  service.  Bowles  v.  Landaff,  59  N.  H. 
164,  194, 195;  Oould  v.  Raymond,  59  N.  H.  260, 
277.  278. 

No  one  citizen  or  class  of  citizens  can  by  law 
be  chared  with  the  performance  of  duties  or 
subjected  to  burdens  not  by  law  made  incum- 
bent upon  all  other  citizens  in  the  same  circum- 
stances. 

The  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States,  providing  that  "no 
State  •  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States  .  .  .  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
I>rotection  of  the  laws,  adds  nothing  to  the 
rights  and  liberties  of  the  citizens  of  this  State. 
It  merely  confirms  to  them  by  federal  sanction 
the  rights  secured  to  them  by  the  action  of 
their  ancestors  a  century  ago.  It  has  wrought 
no  change  in  the  law  of  the  State.  An  enact- 
ment obnoxious  to  this  provision  of  the  Na- 
tional Constitution  is  in  New  Hampshire  no 
more  ineffective  than  it  would  be  in  its  absence. 

The  decisions  of  the  federal  court  are  con- 
clusive on  the  question  of  the  validity  of  stat- 
utes under  the  Federal  Constitution,  and  are 
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authority  to  be  weighed  on  the  (question  of 
their  validity  under  the  Constitution  of  the 
State. 

In  Missouri  v.  Lewis,  101  U.  S.  22,  81  [25  L. 
ed.  989,  992],  the  court  says  the  Amendment 
"has  respect  to  persons  and  classes  of  persons. 
It  means  that  no  person  or  class  of  persons 
shall  be  denied  the  same  protection  of  the  laws 
which  is  enjoyed  by  other  persons  or  other 
classes  in  the  same  place  and  under  like  cir- 
cumstances." 

In  Barhier  v.  Connolly,  118  U.  S.  31,  32  [28 
L.  ed.  925],  the  court  says  that  the  Fourteenth 
Amendment  "undoubtedly  intended,  not  only 
that  there  should  be  no  arbitrary  deprivation  of 
life  or  liberty  or  arbitrary  spoliation  of  prop- 
erty, but  that  equal  protection  and  security 
should  be  given  to  all,  under  like  circum- 
stances, in  the  enjoyment  of  their  personal  and 
civil  riffhts;  that  all  persons  should  be  equally 
entitled  to  pursue  their  happiness  and  acquire 
and  enjoy  property;  that  they  should  have  like 
access  to  the  courts  of  the  country  for  the  pro- 
tection of  their  persons  and  property,  the  pre*- 
vention  and  redress  of  wrongs  and  the  enforce- 
ment of  contracts;  that  no  impediment  should 
be  interposed  to  the  pursuits  of  anyone  except 
as  applied  tx)  the  same  pursuits  by  others  un- 
der Hke  circumstances;  that  no  greater  burdens 
should  be  laid  upon  one  than  are  laid  upon 
others  in  the  same  calling  and  condition  .  .  . 
Class  legislation  discriminating  against  some 
and  favoring  others  is  prohibited,  but  legisla- 
tion which  in  carrying  out  a  public  purpose  is 
limited  in  its  application,  if  within  tbe  sphere 
of  its  operation  it  affects  alike  all  persons  simi- 
larly situated,  is  not  within  the  Amendment." 

It  was  accordingly  held  that  a  municipal  or- 
dinance prohibiting  washing  and  ironing  in 
public  laundries  during  certain  hours  within 
certain  territorial  limits  wa^  not  invalid.  See 
also  Soon  Hing  v.  Crowley,  113  U.  S.  703,  708, 
709  [28  L.  ed.  1145,  1147]. 

But  an  ordinance  regulating  laundries  which 
confers  ux)on  the  municipal  officers  an  arbi- 
trary power  to  give  or  withhold  consent  for  per- 
sons to  carry  on  the  business  without  regard  to 
their  competency, — which  makes  arbitrary  dis- 
crimination founded  on  difference  of  race  be- 
tween persons  otherwise  in  similar  circum- 
stances,— is  a  violation  of  the  Fourteenth 
Amendment-  Tick  Woy.  Hopkins,  118  U.  S. 
356  [30  L.  ed.  220]. 

In  Hayes  v.  Missouri,  120  U.  S.  68  [30  L.  ed. 
578],  it  was  held  that  a  statute  allowing  the  State 
in  capital  cases  fifteen  peremptory  challenges 
to  jurors  in  cities  having  a  population  of  over 
one  hundr^  thousand,  while  only  eight  are  al- 
lowed in  other  places,  is  not  obnoxious  to  the 
Amendment.  The  court  says  (p.  71  [580J  ): 
"The  Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States  does  not  prohibit  leg- 
islation which  is  limited  either  in  the  objects  to 
which  it  is  directed  or  by  the  territory  within 
which  it  is  to  operate.  It  merely  requires  that 
all  persons  subjected  to  such  legislation  shall 
be  treatea  alike  under  like  circumstances  and 
conditions  both  in  the  privileges  conferred  and 
in  the  liabilities  imposed." 

In  Minneapolis  &  St.  L.  R.  Co.  v.  Beckmth, 
129  U.  8.  26,  29,  30  [32  L.  ed.  5a5,  586],  the 
doctrine  of  the  foregoing  cases  is  affirmed. 
"Equality  of  protection,"  says  Field,/.,  "im- 
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plies,  not  merely  equal  accessibility  to  the  courts 
for  the  prevention  or  redress  of  wrongs  and  the 
enforcement  of  rights,  but  equal  exemption 
-with  others  in  like  condition  from  charges  and 
liabilities  of  every  kind." 

The  preservation  of  the  life  and  health  of  the 
people  is  one  of  tlie  chief  ends  of  government 
Tbe  power  of  the  Legislature  to  regulate  the 
practice  of  medicine  by  general  laws  applicable 
to  all  who  engage  in  it  is  as  unquestionable  as 
its  authority  to  adopt  measures  tending  to  sup- 
press the  sources  of  disease,  to  avert  the  spread 
of  contagion,  prevent  the  adulteration  oi  pro- 
visions, the  sale  of  unwholesome  food,  and  to 
legislate  in  various  other  particulars  for  the 
protection  of  the  public  health.  Gen.  Laws, 
chaps.  111-113,  122,  125-127,  129.  IdHiStaUv. 
Campbell,  64  N.  H.  402,  6  New  Eng.  Rep.  187; 
State  V.  MarshaU,  64  N.  H.  549,  6  New  Eng. 
Rep.  914;  State  v.  Einman,  65  N.  H.  — . 

The  purpose  of  |the  statute  is  to  protect  the 
public  from  the  imposture  and  fraud  of  quacks 
and  charlatans.  Qage  v.  Censors  ofN.  H.  Edec- 
Uc  Med.  Soe.  68  N.  H.  92,  94. 

To  this  end  all  who  practice  medicine  and 
have  not  either  obtained  a  license  or  resided 
and  practiced  in  some  one  town  of  the  State 
during  the  prescribed  period  are  subjected  to  a 
fine. 

Practitioners  are  divided  into  two  classes: 
(1)  those  who  have,  and  (2)  those  who  have  not, 
resided  continuously  in  some  one  town  of  the 
State  during  the  four  years  beginning  January 
1,  1875.  The  latter  class  must,  whi&  the  for- 
mer need  not,  pay  $5  or  $1  each-asUie  case 
ma^  be,  for  a  license,  in  order  to  continue  their 
business.  If  all  physicians  alike,  as  well  those 
who  have  as  those  who  have  not  resided  and 
practiced  during  the  specified  period  in  a  single 
town,  were  required  to  prociu^  and  pay  for  a 
license,it  may  be  that  the  Statute  would  be  open 
to  no  constitutional  objection.  State  v.  Green, 
112  Ind.  462,  11  West.  Rep.  852;  State  v.  Bent, 
26  W.  Va.  1. 

*  Whether  it  would  or  would  not  is  not  now 
the  question.  The  present  objection  is  not  to 
the  rule  of  evidence  by  which  the  Statute  re- 
quires qualification  to  practice  to  be  deter- 
mined. It  is  not  that  residence  and  practice 
during  the  specified  time  in  one  place  is  made 
sufficient  evidence  of  fitness— equivalent  to  a 
diploma, — rendering  an  examination  unneces- 
sary. It  is  that,  of  those  physicians  who  are 
declared  by  the  Statute,  or  under  its  provisions 
are  foimd,  qualified  to  practice,  some  are  and 
others  are  not  subjected  to  the  burden  of  ob- 
taining a  license.  Exemption  from  the  burden 
is  made  to  depend,  not  on  integrity,  education 
and  medical  skill,  but  upon  a  continuous  dwell- 
ing in  one  place  for  a  certain  time.  It  is  an 
arbitral^  discrimination  permitting  some  and 
forbiddmg  others  to  carry  on  their  business 
without  regard  to  their  competency  or  to  any 
material  difference  in  their  situation.  The  test 
is  not  merit,  but  unchanged  residence.  For  the 
right  to  continue  tbe  pursuit  of  his  profession 
one  physician  is  not,  while  another,  his  neigh- 
bor, who  may  be  his  equal  or  superior  in  learn- 
ing, experience  and  ability,  is,  required  to  pay 
$5.  This  is  not  the  equality  of  the  Constitu- 
tion. The  magnitude  of  •the  unequal  burden 
lanot  material.  If  any  inequality  were  per- 
missible, the  discrimination  might  be  made 
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prohibitory,  and  a  monopoly  of  the  business 
giveu  to  the  physicians  who  have  resided  in  & 
town  or  city  for  a  specified  time.  State  v.  U. 
S.  df  C.  Ea^ess  Oo,  60  N.  H.  319,  268;  MeCul-^ 
loeh  V.  Maryland,  17  U.  8.  4  Wheat  816,  427, 
481,  482  [4  L.  ed.  679,  606, 607]. 

Indictment  quashed. 
.    Blodf^etty  J,,  did  not  sit;  the  others  con- 
curred. 


Franklin  J.  EASTMAN,  Admr., 

PROVIDENT  MUTUAL   RELIEF  ASSO- 
CIATION. 

(....N.  H ) 

1.  A  mutual  benefit  certificate  may  be 
reformed*  after  tbe  death  of  the  member*  to 
make  the  benefit  payable  to  his  administrator, 
where  by  mutual  misappreheiiaion  of  the  legal 
effect  of  the  ianguage  used  it  failed  to  make  the 
benilt  so  payable,  as  the  parties  intended. 

Nora— il«/ormatfon  o/  policy  of  inswrance, 

A  court  of  equity  may  correct  mistakes  in  insuiv 
ance  policies  (Phoenix  7.  Ins.  Go.  v.  Gumee.  1 
Paige,  278);  as  where  insured  was  induced  to  act 
upon  the  su  perlor  judgment  of  the  insurance  sj^en t. 
Bnell  v.  Atlantic  F.  &  M.  Ins.  Co.  06  U.  S.  85  t^S  L. 
ed.  52);  Woodbury  Sav.  Bank  &  Bldg.  Asso.  v.  Char^ 
ter  O^  F.  &  M.  Ins.  Go.  81  Conn.  617;  Longhurst  v* 
Star  Ins.  Co.  19  Iowa,  8M;  Ben  Franklin  Ins.  Co.  y* 
Gillett,  64  Md.  212;  Farmvllle  Ins.  ft  Bkg.  Co.  v.  But» 
ler,  55  Md.  238;  Bru^rger  v.  State  Investment  Ins. 
Co.  5  Sawy.  80i;  Mead  v.  Westchester  F.  Infl.  Co.  64 
N.  Y.  453:  National  Traders  Bank  v.  Ocean  Ins.  Ca 
03  Me.  519:  Keith  v.  Globe  Ins.  Co.  6S  HL  618;  Miag- 
han  V.  Hartford  F.  Ins.  Co.  12  Hun,  921;  Knox  v. 
LycombD«  F.  Ins.  Co.  60  Wis.  671:  Hartford  F.  Ins. 
Co.  V.  Haas,  2  L.  R.  A.  64,  ncte^  10  Ky.  L.  Bep.  673; 
Bosenbaum  v.  Council  BluIZs  Ins.  Co.  8  L.  B.  A.  189, 
note,  87  Fed.  Bep.  724. 

Equity  will  interpose  in  cases  of  manifest  errors, 
as  in  dates,  names,  interest  to  be  protected  and  de- 
scriptions. Mercantile  Ins.  Co.  v.  Jaynes,  87  HL 199; 
Knox  V.  Lycoming  F.  Ins.  Co.  60  Wis.  671;  North 
Am.  Ins.  Co.  y.  Whipple,  2  Biss.  419. 

A  mistake,  in  order  to  authorize  a  court  of  equity 
to  reform  a  contract  of  insurance,  must  bo  one 
made  by  both  parties,  or  it  must  be  a  mistake  of 
one  party  in  connection  with  the  fraud  of  the  other, 
in  taking  advantage  of  the  mistake.  Bryco  v.  Lorw 
lliard  F.  Ins.  Co.  55  N.  Y.  248, 14  Am.  Bep.  251.  ex- 
plaining Coles  V.  Bowne,  10  Paige,  626. 

Policies  are  a  class  of  oontractn  that  require  on 
the  part  of  the  assured  the  utmost  good  faith;  but 
this  should  be  reciprocal.  Heam  v.  Equitable 
Safety  Ins.  Co.  4  GUIT.  192;  Equitable  Safety  las.  Co. 
v.  Heame.  87  D.  S.  20  Wall.  494  (22  L.  ed.  396). 

Equity  will  interfere  in  all  cases  of  mutual  mia-> 
take  or  where  the  agent  acted  in  bad  faith.  Hay 
v.  Star  F.  Ins.  Co.  77  N.  Y.  286;  Welles  v.  Yates,  44 
N.  Y.  625;  Bider  v.  Powell,  26  N.  Y.  810;  Palmer  v. 
Hartford  F.  Ins.Co.  4  New  Eng.  Bop.  470, 64  Conn.4S8. 

Where  a  policy  was  drawn  by  the  insurance  agent 
upon  'general  directions  by  the  plaintiff  as  to  its 
terms,  payable  to  his  wife,  it  was  reformed,  so  as  to 
run  for  her  benefit  so  long  as  she  remained  a  wife. 
Goldsmith  ▼.  Union  Mut.  L.  Ins.  Co.  18  Abb.  N.  a 
825. 

For  equity  jurisdiction  to  reform  written  instru- 
ment, see  Bosenbaum  ▼.  Council  BloltB  Ins.  Oo.  8- 
L.  B.  A.  189,  37  Fed.  Bep.  T24. 

Beformation  on  ground  of  mistake.  See  Page  t*. 
Higgins  (Mass.)  6  L.  B.  A.  IBS. 
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8.  Equity  will  80  reform  a  written  eon- 
traet  as  to  make  it  expreaa  the  intentioa  of 
the  parties,  althouflrh  their  mistake  was  one  of 
law. 

3*  One  irho  adopts  an  aet  clone  in  his  behalf 
by  another  without  authority  is  chargeable  with 
•uoh  other*8  knowledge  of  all  material  facts. 

(Joly  28, 1889.) 

BILL  in  equity  to  reform  a  certificate  of  mem- 
bership issued  by  the  defendants  to  Gigar, 
the  plaintin's  intestate,  by  making  it  payable 
to  the  plaintiff.  Facts  found  by  the  court. 
Decree  for  plairUiff. 

May  81, 1880,  Gi^ar  purchased  a  certificate  of 
membership  yrherem  the  defendants  agreed*  to 
pay  as  a  beneiit,  upon  due  notice  of  his  death 
and  the  surrender  of  the  certificate,  a  sum  not 
exceeding  $2,000,  **  to  such  person  or  persons 
as  he  may  by  entry  on  the  record  book  of  the 
association  or  on  the  face  of  this  certificate  di- 
rect the  same  to  be  paid,  providing  he  is  in 
good  standing  when  he  dies."  He  died  in  good 
standing  April  8,  1882,  and  due  proof  of  his 
death  was  made.  He  did  not,  by  entry  on  the 
record  book  or  on  the  face  of  the  certificate, 
direct  the  benefit  to  be  paid  to  anyone.  He 
made  his  application  for  the  certificate  to  Rog- 
ers, who  was  the  defendant's  clerk,  and  one  of 
three  trustees  authorized  by  the  by-laws  to  ap- 
prove applications.  In  answer  to  Rogers'  in- 
quiry to  whom  the  benefits  should  be  paid  at 
his  decease,  Gigar  asked  what  would  be  the 
effect  if  it  was  not  made  in  terms  payable  to 
anybodjr.  Rogers  replied  that  it  would  go  to 
bis  administrator  as  a  part  of  bis  estate.  Gigar 
said  that  was  just  what  he  wanted  and  but  for 
this  information  of  Rogers  would  have  made 
an  entry  on  the  record  book  or  certificate  mak- 
ing the  benefit  payable  to  his  administrator. 
The  plaintiff  has  no  knowledge  of  what  took 
place  between  Rogers  and  Gigar  until  about 
the  time  this  bill  was  filed.  The  declared  ob- 
ject of  the  association  is  "  to  secure  to  depend- 
ent and  loved  ones  assistance  and  relief  at  the 
death  of  a  mem  bcr. "  The  def  endan  ts  contend, 
among  other  things,  that  the  suit  is  barred  by 
the  judgment  at  law  between  the  same  parties, 
reported  (52  N.  H.  555. 

Messrs.  Sanborn  ft  Hardy  for  the  plain- 
tiff. 

Mr.  Daniel  Bamardt  with  whom  was  Mr. 
8*  B.  Pa^e*  for  the  defendants. 


Carpenter*  J.,  delivered  the  opinion  of  the 
court: 

In  receiving  the  application  Rogers  repre- 
sented the  de^ndants.  Both  parties  intended 
to  make  Uie  benefit  payable  to  Gigar's  adminis- 
trator. That  it  was  not  made  payable  to  him 
was  due  to  their  mutual  misapprehension  of  the 
legal  effect  of  the  language  used  in  the  certifi- 
cate. Eastman  v.  Pratidsnt  Mut.  Rditf  Ajsso. 
62N.  H.  655. 

Equity  requires  an  amendment  of  the  writing 
that  will  make  the  contract  what  the  partiea 
supposed  it  was  and  intended  it  should  be,  al- 
though their  mistake  is  one  of  law  and  not  of 
fact.  Kennard  v.  George,  44  N.  H.  440,  446;. 
Leach  V.  Noyes,  45  N.  H.  884,  867;  Brown  v. 
Qlines,  42  N.  H.  160;  McGone  v.  Courser,  64  N. 
H.  506,  608,  6  New  Eng.  Rep.  821;  Northrop  v. 
Graves,  19  Conn.  548;  8tedKell  v.  Anderson,  21 
Conn.  189;  Woodbury  Sav.  Bank  &  Bldg.  Asso, 
V.  OJiarter  Oak  F.  &  M.  Ins.  Go.  81  Conn.  617, 
529. 

If  Ro^rs  had  in  fact  no  authority  to  receive 
the  application  the  result  is  the  same.  Bv  is- 
suing the  certificate  the  defendants  ratified  his 
action  in  taking  the  applicntion.  They  received 
the  benefit  resulting  from  the  payment  by  Gigar 
of  his  admission  fees  and  assessraenta  They 
cannot  adopt  the  part  of  Rogers'  doings  bene- 
ficial to  them  and  reject  the  rest.  With  the 
benefit  they  must  accept  the  burden.  They 
are  chargeable  with  knowledge  of  Rogers'  rep- 
resentations and  with  notice  of  all  material  fact» 
known  to  him.  Hovey  v.  Blanehard,  18  N.  H. 
145,  149;  Becktoith  v.  Baxter,  8  N.  H.  67. 

A  certificate  may  properly  be  made  payable 
to  a  memb^s  admin istratorJ  Such  an  appoint- 
ment is  not  inconsistent  with  Uie  declared  ob- 
ject of  the  association.  It  may  be  that  by  mak- 
ing it  so  payable  a  member  can  as  effectually 
as  otherwise  secure  a&sistance  and  relief  to  his 
beneficiary.  His  creditors  may  be  the  persons 
for  whom  he  wishes  to  provide. 

Whether  the  judgment  at  law,  rendered  long 
before  the  plaintiff  discovered  the  facts  upon 
which  his  present  claim  for  relief  is  founded, 
is  a  bar  to  this  action  (Sanger  v.  Wood,  8  Johns. 
Ch.  416;  Washburn  v.  Great  Western  Ins.  Go. 
114  Mass.  175),  is  a  question  which  need  not  be 
determined.  The  judgement  may  be  vacated 
upon  the  plaintiff's  motion  in  the  trial  court, 
and  thereupon  there  will  be  a — 

Decree  for  ifie  plaintiff. 

Clark*  J.,  did  not  sit;  the  others  concurred. 


CALIFORNIA  SUPREME  COURT. 


Fritz  HABENICHT,  Respt., 

V. 

A.  H.  LISSAK,  Appt. 

(...-Cal ) 

1.  A  seat  <ir  membership  in  a  stock  ez- 
chan^e  Is  property  subject  to  be  applied  to 
the  debts  of  toe  owner,  although  the  constitution 
and  by-laws  of  the  ezchanse  provide  that  **  no 
member  under  any  circumstances  shall  be  deemed 
to  have  or  claim  or  possess  any  individual  rlffbt, 
title  or  interest  in  the  property  or  assets  of  the 
association,  except  when  the  same  shall  be  finally 
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dissolved,"  and  that  any  application  for  member- 
ship may  be  rejected. 

8«  Proceedings  supplementary  to  exe- 
cution being  ^tended  to  take  the  place  of  a 
creditor's  bill,  it  is  proper,  in  such  proceedings, 
to  order  an  execution  debtor  to  make  an  assign- 
ment to  a  receivor  of  his  title  to  a  seat  in  a  stook 
exchange. 

(March  18, 1880.) 

A  PPEAL  by  defendant  from  certain  orders 
A.  of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco,  rendered  in  supple* 


See  also  38  L.  R.  A.  758. 
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mentary  proceedings  appoiDtiug  a  receiver  and 
directiag  an  assignment  of  seats  owned  by  tbe 
debtor  in  stock  and  produce  exchanges.  Af- 
firmed. 

Tbe  case  sufficiently  appears  in  the  opinion. 

Mr,  Henry  £•  Hi^hton*  for  appellant: 

The  decisions  touching  the  question  whether 
seats  in  exchange  boards  are  or  are  not  proper- 
ty contradict  each  other.  The  matter  is  open 
for  final  adjudication. 

The  English-American  jurisprudence  con- 
siders property  only  in  the  light  of  ownership; 
it  never  speaks  of  a  thing  called  or  capable  of 
being  **  property"  but  it  connects  with  it  the 
idea  of  a  person  holding  or  claiming  an  "estate" 
or  **  interest "  in  the  thing. 

Cal.  Civ.  Code,  §  664. 

*•  The  seat "  is  not  property  in  the  eye  of  the 
law;  it  could  not  be  seized  in  execution  for  the 
debts  of  the  members.  It  is  the  mere  creature 
of  the  board,  and,  of  course,^as  to  be  held  and 
enjoyed  with  all  the  limitations  and  restrictions 
which  the  constitution  of  the  board  chose  to 
put  upon  it. 

Thompson  v.  Adams,  98  Pa.  55;  Pancoast  v. 
OoweUfldM;  dissenting  opinion  of  Yan  Brunt, 
t/.,  in  Grocers  Bank  vT Murphy,  60  How.  Pr. 
429. 

There  are  decisions  entertaining  different 
views  on  the  subject,  and  pronouncing  these 
seats  property;  but  there  is  hardly  one  of  them 
which  does  not,  on  its  face,  show  the  embar- 
rassment under  which  the  court  rendering  it 
labored. 

See  Grocers  Bank  v.  Murphy,  60  How.  Pr. 
429;  Hyde  v.  Woods,  94  U.  8.  523  (24  L.  ed, 
264);  Clutev.  Loveland,  68  Cal.  254;  Durkeey. 
Stnngham,  8  Wis.  124. 

If  the  seat  should  be  held  to  be  propertv, 
that  property  was  and  is  vested  in  the  boards. 

Pancoast  v.  Houston,  6  W.  N.  C.  36;  White 
V.  Brovmell,  4  Abb.  Pr.  N.  S.  190,  191;  Lafond 
V.  Deems,  8  Abb.  N.  C.  344. 

Under  any  circumstances,  an  order  appoint- 
ing a  receiver  and  an  order  directing  the  appel- 
lant to  make  an  assignment  of  all  his  right,  ti- 
tle and  interest  in  and  to  tbe  scats  was  not  the 
g roper  way  of  reaching  them.  They  should 
ave  been  levied  upon,  advertised  and  sold,  in 
the  ordinary  way,  so  as  to  give  to  the  appellant 
the  benefit  of  competition  and  of  all  the  provis- 
ions of  the  law  designed  for  his  advantage  and 
protection.  After  the  sale  had  been  legally 
made,  if  it  was  necessary  for  the  appellant  to 
execute  assignments,  then  was  the  time  for  the 
action  of  the  court  in  that  direction. 

Code  Civ.  Proc.  §  682,  subd.  1,  §§  688,  691, 
692,  694,  698,  699;  §§  688,  542,  subd.  4,  6, 
g§  548-545;  High,  Rec.  §  899;  Parker  v.  Moore, 
8  Edw.  Ch.  234;  Sta^  v.  Rathbone,  1  Barb. 
70;  (Second  Ward  Bank  v.  Upmann,  12  Wis. 
499;  Bollard  v.  laylor,  1  Jones  &  8.  496;  Hins- 
dale V.  Sinclair,  83  N.  C.  338;  Dormueil  v. 
Ward,  108  HI.  216;  Freeman,  Executions,  661; 
Bunn  V.  Daly,  24  Hun,  526;  Tinkey  v.  Lang- 
don,  18  N.  Y.  Week.  Dig.  884;  Pacijio  Banky, 
Robinson,  57  Cal.  520. 

Messrs,  Piilsbury  A  Titus  and  Horace 
G.  Piatt,  for  respondent: 

The  seats  were  property  and  could  be  sub- 
jected to  the  pavment  of  the  defendant's  debts. 

Olutey.  Loveland,  65  Cal.  254;  Hyde  v.  Woods, 
94  U.  8.  528  (24  L.  ed.  264);  1  Freeman,  Exe- 
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cutions,  2d  ed.  §  110,  p.  250;  PfnoeU  v.  WaXdron^ 
89  N.  Y.  828;  Grocers  Bank  v.  Murphy,  60 
How  Pr.  426;  Londheim  v.  White,  67  How. 
Pr.  467. 

The  appointment  of  the  receiver,  and  the  or* 
der  directmg  the  execution  of  the  assignments 
pursuant  to  the  sales  by  him,  were  authorized 
and  proper. 

Code  Civ.  Proc.  §  564,  subd.  4;  Paeifie  Bank 
V.  -Robinson,  57  Cal.  520;  1  Freeman,  Execu- 
tions, 2d  ed.  §  110,  p.  250;  PUmeU  v.  Waldron, 
89  N.  Y.  882;  Londheim  v.  W7ute  and  Groeer9 
Bank  ▼.  Murphy,  9upra. 

Paterson,  J,,  delivered  the  opinion  of  the 
court: 

In  March,  1884,  the  plaintiff  recovered  judg- 
ment against  defendant  for  several  thousand 
dollars.  About  a  year  later  a  writ  of  execu- 
tion was  issued  on  tne Judgment,  and  placed  in 
the  hands  of  the  sheriff,  by  whom  it  was  after- 
wards returned  wholly  unsatisfied.  In  June, 
1885,  the  proceedings  to  be  reviewed  herein — 
proceedings  supplementary  to  execution — ^were 
instituted  l)y  the  plaintiff  upon  the  unsatisfied 
judgment  in  his  favor.  Upon  the  examination 
of  the  judgment  debtor  it  was  disclosed  that  he 
owned  a  seat  or  membership  in  the  ban  Fran- 
cisco Stock  and  Exchange  Board,  and  another 
seat  or  membership  in  the  San  Francisco  Pro- 
duce Exchange.  In  September,  1885,  upon 
due  notice  given,  plaintiff  made  a  motion  for 
the  appointment  of  a  receiver  of  the  two  seats 
above  named,  with  power  to  sell  the  same  and 
apply  the  proceeds  thereof  in  satisfaction  of 
the  judgment.  The  motion  was  accompanied 
by  an  afiSdavit,  setting  forth  the  facts  above 
stated,  and  the  additional  facts  that  defendant 
had  refused  to  apply  the  seats  in  satisfaction  of 
the  judgment,  and  that  each  of  said  seats  ex- 
ceeded m  value  the  sum  of  $1,000.  Upon  the 
hearing  of  the  motion  the  defendant  filed  affi- 
davits, in  one  of  which  the  constitution  and  by* 
laws  of  the  two  boards  were  fully  set  forth. 

It  appears  from  the  constitution  and  by-laws 
of  the  San  Francisco  Stock  and  Exchange  Board 
that  the  legal  title  and  ownership  of  the  prop- 
erty of  the  association  is  vested  in  certain  offi- 
cers ''in  trust  for  the  benefit  and  enioyment  of 
its  members;"  that  "no  member  under  anv  cir- 
cumstances shall  be  deemed  to  have,  or  claim, 
or  possess  any  individual  right,  title  or  interest 
in  the  property  or  assets  of  the  association,  ex- 
cept when  the  same  shall  be  finally  dissolved, 
and  its  affairs  wound  up  by  its  then  remaintnj^ 
members;"  that  every  application  for  member- 
ship is  subjected  to  the  scrutiny  of  a  comnuttee, 
whose  report,  if  favorablq,  entitles  the  appli- 
cant to  be  balloted  for,  and  whether  favorable 
or  unfavorable  the  applicant  mav  be  rejected 
by  twenty  negative  votes;  that  if  a  member  of 
the  association  join  any  similar  organization  in 
this  State  he  may  be  immediately  expelled;  that 
it  is  "distinctly  understood  and  agreed  between 
the  board  and  each  member  thereof  that  the 
board  reserves  the  right  to  reject  any  nom- 
inee." 

The  constitutions  and  by-laws  of  the  two 
boards  are,  so  far  as  the  questions  before  us  are 
concerned,  similar  in  character;  and  so  far  as 
the  rights,  duties  and  interests  of  the  members 
are  concerned,  the  laws  of  the  two  boards  are 
essentially  the  same  as  those  of  other  stock  and 
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produce  ezdianges  in  New  York  and  other 
States  of  the  Union. 

After  the  hearing  upon  the  motion  the  court 
helow  made  an  cider  appointing  0.  E.  Bone- 
stell,  Esq.,  a  receiver  of  both  seats, with  power 
to  sell  the  same  and  apply  the  proceeds  thereof, 
after  payment  of  the  expenses,  to  the  satisfac- 
tion 01  the  judgment,  and  requiring  the  defend- 
ant to  execute  any  assignment  or  other  instru- 
ment necessary  for  the  purpose  of  yesting  his 
title  to  the  seats  in  such  person  or  persons  as 
might  become  purchasers  thereof  from  the  re- 
•ceiyer,  and  might  be  qualified  to  hold  the  same 
onder  the  rules  of  the  respective  boards.  No 
proyision  was  made  in  the  order  as  to  the  man- 
ner of  sale — whether  it  should  be  a  public  or 
private  sale.  Thereafter  the  receiver  reported 
to  the  court  that  he  had  sold  the  seats  to  one 
H.  L.  E.  Meyer,  for  the  sum  of  $2,200.  This 
aale  was  confirmed  by  the  court,  the  amount 
realized  from  the  sale  was  credited  on  the  judg- 
ment, and  the  appellant  was  directed  to  exe- 
•cute  and  deliver  assignments  of  the  two  seats 
within  five  days  theneafter.said  assignments  to 
be  deposited  pending  the  appeal  with  the  derk 
of  the  court.  Appellant  excepted  to  the  order 
appointing  the  receiver  and  directing  him  to 
sell  the  seats,  and  also  excepted  to  the  order 
directing  the  execution  and  delivery  of  the  as- 
fii^ments;  but  no  objection  was  made  to  tiie 
order  confirming  the  sale. 

As  stated  by  appellant,  two  questions  are  pre- 
flented  here  for  consideration: 

1.  Did  the  seats  or  any  interest  therein  con- 
fltitute  property  within  the  reach  of  the  appel- 
lant's judgment  creditors  ? 

2.  If  they  did,  was  the  order  appointing  a 
receiver,  and  the  order  directing  the  appellant 
to  execute  assignments  of  all  his  right,  title  and 
interest  in  and  to  the  seats,  a  proper  mode  of 
Teaching  that  property  ? 

On  the  first  question  presented  there  is  an 
apparent  conflict  of  judicial  opinions.  In 
Thompson  v.  Adarns,  98  Pa.  65,  the  court  said: 
"  The  seat  is  not  property  in  the  e^e  of  the 
law,  it  could  not  be  seized  in  execution  of  the 
debts  of  the  members.  It  is  the  mere  creation 
of  the  board,  and,  of  course,  was  to  be  held 
«nd  enjoyed  with  all  the  limitations  and  re- 
strictions which  the  constitution  of  the  board 
chose  to  put  upon  it." 

In  Pancoast  v.  Qowen,  Id.  71,  the  court  said: 
^'  A  seat  in  a  board  of  brokers  is  not  property 
subject  to  execution  in  any  form.  It  is  a  mere 
personal  privilege,  perhaps  more  accurately  a 
license,  to  buy  and  sell  at  the  meetings  of  the 
board.  It  certainly  could  not  be  levied  on  and 
sold  ^nder  tifl.fa.  The  sheriff's  vendee  would 
acquire  no  title  which  he  could  enforce." 

It  may  be  said,  before  passing  to  the  author- 
ities cited  on  the  other  side  of  the  question, 
that  in  Thompion  v.  Adctms  "  the  plaintiff  be- 
low was  not  a  member,  but  had  furnished  the 
money  by  which  Richards  had  obtained  a  seat" 
He  therefore  contended  that  he  was  the  equi- 
table owner  of  the  seat,  and  that  the  defendant 
had  no  right  to  apply  the  proceeds  to  debts  due 
hy  Bicharas  to  other  members,  in  pursuance  of 
the  terms  of  the  constitution  of  the  club.  The 
question  for  the  decision  of  the  court  there  was 
whether  or  not  plaintiff  was  entitled  to  the  pro- 
ceeds of  the  seat,  either  in  full  or  pari  passu 
with  the  other  creditors  of  said  Richards,  who 
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at  the  time  of  his  decease  were  members  of  the 
board;  or  whether  the  claims  of  such  members 
were '  paramount  to  the  plaio  tiff's  until  the 
former  were  satisfied.  The  court  decided  that 
the  seat  "  was  to  be  held  and  enjoyed  with  all 
the  limitations  and  restrictions  which  the  con- 
stitution of  the  board  chose  to  put  upon  it." 

And  in  Pancoast  v.  Oowen  it  did  not  appear 
whether  there  were  any  claims  against  the  seat 
by  members  of  the  board,  but  "the  answers  of 
the  garnishees  admitted  tiiat  Houston,  the  de- 
fendant in  the  judgment,  owned  a  scat  in  the 
Stock  Exchange  against  which  there  were  no 
claims  by  the  members  of  that  body  at  the  time 
the  attachment  was  issued,  but  they  alleged 
that  claims  had  since  been  presented. 

In  the  case  before  us  it  is  not  claimed  that 
the  defendant  was,  at  the  time  of  the  proceed- 
ings in  the  court  below,  indebted  to  any  of  hii 
associates  in  either  board. 

In  Hyde  v.  Woods,  94  U.  S.  628  [24  L.  ed. 
264],  the  court  decided  that  the  proceeds  of  the 
sale  of  a  seat  in  the  hands  of  the  treasurer  of 
the  board,  after  payment  of  the  preferred  claims 
of  members  of  the  board,  could  be  reached  by 
the  assignee  in  bankruptcy  of  the  person  whose 
seat  had  been  sold.  While  this  was  the  only 
matter  for  decision  before  the  court  Mr,  Justice 
Miller,  spei^ng  for  the  court,  said:  "  There 
can  be  no  douot  that  the  incorporeal  right 
which  Fenn  had  to  his  seat  when  he  became 
bankrupt  was  property,  and  the  sum  realized 
by  the  assignees  from  its  sale  proves  that  it  was 
valuable  property.  Nor  do  we  think  there  can 
be  any  reason  to  doubt  that,  if  he  had  made  no 
such  assignment,  it  would  have  passed  subject 
to  the  rules  of  the  stock  board  to  his  assignee  in 
bankruptcy.  .  .  .  Though  we  have  said  it  is 
property,  it  is  incumbered  with  conditions, 
when  i>urchased,  without  which  it  could  not 
be  obtained.  It  never  was  free  from  the  con- 
ditions of  article  15,  neither  when  Fenn  bought, 
nor  at  any  time  before  or  since.  That  rule^  en- 
tered into  and  became  an  incident  of  the  prop- 
erty when  it  was  created,  and  remains  a  part 
of  it  into  whose  hands  soever  it  may  come." 

In  Clute  y.  Loveland,  68  Cal.  254,  this  court 
said:  "The  rules  expressly  authorize  each 
member  to  dispose  of  his  seat,  subject,  how- 
ever, to  the  condition  that  before  the  purchaser 
can  participate  in  the  proceedings  of  the  board, 
he  must  be  elected  a  member  thereof.  The 
power  to  dispose  of  the  seat  includes  the  power 
to  dispose  of  it  absolutely  or  conditionally.  If 
a  member  should  sell  his  seat  to  one  who  should 
not  be  elected  a  member  of  the  board,  it  cannot 
be  doubted  that  such  a  purchaser  would  take 
subject  to  the  conditions  imposed  by  the  rules 
of  the  association,  the  interest  of  tne  seller  in 
the  property  of  the  association.  .  .  .  Whether 
the  disposition  be  absolute  at  the  beginning,  or 
subsequently  becomes  so  through  judicial  pro- 
ceedings, the  result  is  the  same. 

It  is  true,  in  that  case  there  was  an  agree- 
ment between  the  parties,  Clute  and  Loveland, 
by  which  ttie  latter  mortgaged  his  seat  to  the 
former  as  security  for  the  repayment  of  moneys 
due  from  the  one  to  the  other.  But  this  par- 
ticular feature  of  the  case  if  the  seat  is  proper- 
ty, is  not  enough  to  distinguish  it  in  principle 
from  the  one  before  us.  The  constitution  and 
by-laws  of  the  association  seem  to  regard  the 
seats  as  property.    Article  13  of  the  constitu* 
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tion  provides  that  a  member  in  good  standlDg 
* 'shall  have  the  right  to  dispose  of  his  privileges 
in  the  board,  and  to  nominate  a  successor  to  fill' 
the  vacancy  occasioned  by  bis  retirement  .  .  . 
but  the  board  reserves  the  right  to  reject  anv 
nominee.  In  the  event  of  the  death  of  a  sol- 
vent member  the  board  will  dispose  of  the  va- 
cant seat  to  the  best  advantage  for  the  benefit 
of  his  widow  and  children,  or  those  persons 
who  shall  be  designated  by  him  in  his  last  will 
and  testament/'  etc.  Whenever  a  member  has 
been  deprived  of  his  privileges,  or  surrenders 
his  membership,  it  is  provided  that  his  seat  may 
be  sold  and  the  president  of  the  board,  as  trus- 
tee, shall  hold  the  proceeds  "  to  discharge  the 
obligations  due  by  such  person  to  members  of 
the  board,  and  anv  surplus  remaining  shall, 
after  having  satisfied  all  other  claims  against 
him,  be  delivered  to  the  delinquent,  or  to  any 
person  authorized  to  receive  the  same." 

In  Londheim  v.  White,  67  How.  Pr.  467,  the 
court  said:  "It  must  be  conceded,  I  think, in 
the  light  of  all  the  decisions,  that  a  seat  or 
membership  in  the  stock  exchange  is  proper- 
ty, and  should  be  applied  in  the  same  manner 
as  other  property  of  a  debtor  to  the  pjwment  of 
his  debts.  It  may  be  surrounded  and  clogged 
with  conditions  and  restrictions,  but  still  it  is 
property  available  for  the  payment  of  debts, 
and  can  be  made  available  for  that  purpose, 
subject  to  and  bj'  an  observance  of  those  re- 
strictions and  conditions.  .  .  .  This  question 
has  been  passed  upon  so  frequently  by  the  courts 
as  to  make  it  no  longer  doubtful  or  debatable." 

In  Grocers  Bank  v.  Murphy,  60  How.  ftr. 
426,  the  court,  referring  to  the  contention  that 
such  a  seat  is  not  tangible  property,  said:  **If 
such  a  result  may  be  attained,  the  efforts  of  an 
active  imagination  cannot  circumscribe  the  as- 
sociations human  ingenuity  will  produce  to 
thus  transmute  veritable  assets  into  intangible, 
and  yet  most  substantial  and  valuable  shad- 
ows.*' 

Judge  Choate,  in  the  United  States  District 
Court,  Southern  District  of  New  York,  upon 
an  application  for  an  order  requiring  a  bank- 
rupt to  make  a  transfer  of  his  seat  in  the  Kew 
York  Stock  Exchange  to  the  assignee  in  bank- 
ruptcy, or  to  such  person  as  the  assi^ee  mav 
procure  as  a  purchaser  of  the  seat,  said:  "  It 
(the  seat)  is  a  part  of  the  bankrupt's  business 
assets,  or  more  generally  of  his  property, which 
it  was  the  primary  design  of  the  Bankrupt 
Law  to  distribute  among  his  creditors,  and  the 
peculiarities  which  distinguish  this  from  other 
property,  are,  in  view  of  the  evident  purpose 


and  scope  of  the  Bankrupt  Law,  mere  techni- 
calities,—  cobwebs  which  the  law  is  strong 
enough  to  break  through."  0,  8,  v.  Ancarola, 
9  Reporter,  308.  See  also  PoweU  v.  Waldron, 
89  N.  Y.  328. 

We  conclude,  therefore,  that  the  weight  of 
authority  and  the  better  reasoning  support  the 
proposition  that  such  a  seat,  or  membership,  it 
property,  and  should  be  applied  as  other  prop- 
erty of  a  debtor  to  the  payment  of  his  debts. 
To  hold  that  it  cannot  bie  thus  applied  would 
establish  a  rule  giving  to  the  members  of  such 
associations  the  power  to  invest  fortunes  under 
the  names  of  licenses  and  privileges,  and  by 
their  constitutions  and  regulations  to  establish 
a  law  of  exemption  for  the  same. 

Upon  the  other  question  raised  we  think 
there  can  be  little  doubt  In  Pacific  Bank  v. 
Robinwn^  57  Cal.  520,  it  was  held  that  proceed- 
ings supplementary  to  execution  are  intended 
to  take  the  place  of  the  creditor's  bill,  and  in 
such  a  proceeding  it  was  proper  to  order  the 
execution  debtor  to  make  an  assignment  to  a 
receiver  of  his  patent  right  to  an  invention. 
It  was  always  the  rule  in  a  proceeding  known 
as  a  creditor's  bill,  as  we  understand  it,  to  ap- 
point a  receiver  after  the  execution  had  been 
returned  nulla  bona.  Note  to  Ward  v.  Becbe, 
15  Abb.  Pr.  873;  Slixn'e  v.  Kdeey,  2  Paice,  418; 
Hadden  v.  Spader,  20  Johns.  554;  Lonmcim  v. 
Wfiite,  and  c71  8,  v.  Ancarola,  supra. 

Freeman,  referring  to  such  seats,  says:  "They 
have  been  spoken  of  by  the  courts  as  property ; 
and  it  has  been  said  that  on  bankruptcy  they 
would  pass  to  the  assignee  subject  to  the  rules 
of  the  stock  board.  If  this  be  true,  they  must 
be  subject  to  execution  in  some  mode,  perhaps 
by  creditor's  bill,  or  by  proceeding  supple- 
mental to  execution,  in  which  a  receiver  could 
be  appointed,  and  a  transfer  to  him  compelled. " 
1  Freeman,  Executions,  2d  ed.  §  110;  2  Free- 
man, Executions,  §  419;  Code  Civ.  Proc.  §564^ 
subd.  4. 

No  claim  was  made  in  the  court  below  that 
a  better  price  could  have  been  realized  for  tbe 
seats  than  was  obtained  through  the  sale  by  the 
receiver;  and,  as  stated  before,  no  objection 
was  made  to  the  order  of  the  court  confirming 
the  sale  of  the  seats  for  $2,200,  nor  has  any  ap- 
peal been  taken  therefrom. 

T/ie  orders  are  affirmed. 


We  concur: 
stein,  /. 


McFarlandf    J.;    Sharp* 


Petition  for  rehearing  denied. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Chancellor  C.  ALLEN,  P//., 

SOUTH  BOSTON  R.  CO. 
Rebecca  B.  CRAFT 

V. 

SOUTH  BOSTON  R.  CO. 

'(....  Mass...  A) 

1.   A  purchaser  of  corporate  stock  re- 
ceivine^  new  oertiflcates  therefor  signed 

6  L.  R.  A. 

See  also  36  L.  R.  A.  058. 


by  the  proper  officers,  although  issued  through 
their  fraud,  is,  if  he  acts  in  grood  faith,  entitled  to 
be  protected  as  a  bona  fide  purchaser.  He  011*60 
no  duty  to  the  oorporation  to  see  to  it  that  the 
seller  surrenders  any  old  certificates  and  transfets 
them  on  the  books  of  tbe  corporation. 

2.  Knowled^of  the  flraud  of  the  treas- 
urer of  a  corporation  in  issuing  corporate  stock 
to  one  for  whom  he  acted  as  agent  in  a  pre- 
tended purchase  thereof  by  him  cannot  be  im- 
puted to  the  principal. 

8.  The  knowledjg^e  of  an  agent  of  an  in* 
dependent  fraudulent  act  committed  by  him  on 
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Us  own  account  while  acting  for  Us  principal  can- 
not bo  imputed  to  the  prinolpaL 

4.  Where  one  of  two  Innocent  persons 

must  suffer  from  the  fraud  of  a  third,the  loss  must 
be  borne  by  him  whose  negllgenoe  enabled  the 
third  person  to  oommlt  the  fraud. 

5.  A  corporation  may  beheld  Uable  In 
damage  for  a  fraud  of  Its  officers  in  issuing 
stock,  where  it  cannot  be  compelled  to  Issue 
valid  shares  in  i^ace  of  those  fraudulently  issued 
for  the  reason  that  this  would  cause  an  over- 
Issue  of  its  capital  stock. 

4.  Damages  to  a  holder  of  shares  of 

stock  fraudulently  Issued  by  corporate  officers 
should  be  measured  by  the  market  value  of  vaJld 
stock  at  the  time  when  the  corporation  refused 
to  recognize  the  fraudulent  shares  as  valid. 

(November  29, 1889.) 

APPEALS  from  judgments  of  the  Superior 
Court,  Suffolk  County,  in  favor  of  plain- 
tiffs in  actions  to  recover  damages  of  the  de- 
fendant for  refusing  to  permit  the  transfer  and 
issue  of  new  certificates  for  shares  of  capital 
stock.  Judgment  for  plaintiffs  07i  condition  of 
(usigning  stock. 

The  cases  were  heard  in  the  superior  court  on 
agreed  facte. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  E.  Abbott,  for  plainliff  Allen, 
and  Mr.  Solomon  Lincoln,  for  plaintiff 
Craft: 

The  certificate  is  conclusive  against  the  de- 
fendant corporation. 

Machinists  Kat.  Bankv.  Field,  126  Mass.  345; 
Pratt  V.  Taunton  Copper  Mfg,  Co.  123  Mass. 
110, 112. 

The  officers  of  the  Company  are  the  custodi- 
ans of  its  stock  books,  and  it  is  their  duty  to  see 
Xhat  all  transfers  of  shares  are  properly  made. 

Western  U,  Teleg.  Co,  v.  Davenport,  91  U.  S. 
869.  871  (24  L.  ed.  1047.  1049). 

The  principal  is  liable  to  a  person  dealing 
with  an  agent  in  good  faith,  within  the  scope 
of  his  apparent  powers. 

New  York  db  N,  H.  R  Co,  v.  Schuyler^  84  N. 
T.  80,  64;  Titus  v.  Great  Western  Turnp.  Boad 
Co.  61  N.  T.  287;  Morawetz,  Priv.  Cforp.  2d 
€d.  §§  585  et  seq.  605. 

The  transfer  executed  by  Reed  as  agent  was 
made  upon  the  books  ot  the  bank,  and  was 
therefore  at  the  same  time  supervised  bv  him, 
and,  in  legal  presuinption,  by  the  president,  in 
tbeir  capacity  as  ofifcers  of  the  corporation. 
In  like  manner,  the  payment  of  dividends  was 
the  act  of  Reed  as  agent  of  the  defendant,  and 
so  was  his  report  to  the  State. 

Lowry  v.  Commercial  dt  F.  Bank,  Taney,' 810, 
828. 

These  acts  estop  the  defendant  to  deny  the 
validity  of  its  certificate,  and  constitute  ratifi- 
•cation  within  the  doctrine  of  Moores  v.  Citizens 
Nat.  Bank,  111  U.  S.  156  (28  L.  ed.  885). 

The  dam^tges  which  plaintiff  is  entitled  to 
recover  in  this  action  are  the  value  of  the 
stock  at  the  time  of  demand  and  refusal,  with 
interest  from  that  date. 

2  Sedgwick,  Dam.  7th  ed.  p.  144;  Sargent  v. 
Franklin  Ins.  Co.  8  Pick.  90;  Wyman  v. 
American  Powder  Co.  8  Cush.  168;  Pinkerton  v. 
MancJiester  dk  L.  R,  Co.  42  N.  H.  424;  Hussey 
▼.  Manufacturers  db  M.  Bank,  10  Pick.  415; 
Boone,  dorp.  §  132. 

tS  L.  R.  A, 


Messrs.  J.  G.  Abbott  and  J.  S.  Dean,  for 

defendant: 

.  The  doctrine  of  estoppel  only  avails  one  who, 
acting  with  due  care  and  caution,  has  been 
induced  to  do,  or  refrain  from  doing,  some  act 
by  the  acts  or  representations  of  another,  made 
when  known  to  be  false  and  for  the  purpose 
of  bringing  about  such  a  result. 

Bank  of  Hindustan  v.  Allison,  L.  R.  6  C.  P. 
54;  Stace  dk  Worth's  Case,  L.  R.  4  Ch.  682;  Lity- 
erpool  Wliarf  Co.  v.  PreKott,  7  Allen,  494; 
Plumer  v.  Lord,  0  Allen,  455;  Langdon  v. 
Do^id,  10  Allen,  483;  Andrews  v.  Lyons,  U 
Allen,  349;  Turner  v.  Coffin,  12  Allen,  401; 
Nourse  v.  Nourse,  116  Mass.  101. 

A  case  almost  exactly  like  this  in  all  its  cir- 
cumstances was  fully  discussed  before  the  Su- 
preme Court  of  the  United  States,  in  which  it 
was  holden  that  a  corporation  was  not  liable. 

Moores  v.  Citizens  Nat.  Bank,  111  U.  S.  156 
(28  L.  ed.  385),  and  the  cases  there  cited. 

The  knowledge  of  the  agent  is  the  knowledge 
of  the  principal,  and  to  establish  this  it  is  only 
necessary  to  refer  to  the  case  recently  decided 
by  this  court — 

AtUinUc  Cotton  Mills  v.  Indian  OrcJiard 
Mills,  6  New  £ng.  Rep.  587,  147  Mass.  268, 
and  the  cases  there  cited. 

If  the  defendant  is  liable  at  all  it  is  only 
liable  for  the  amount  which  Reed  obtaincci 
from  her  by  his  fraud  with  interest,  deducting 
the  sums  paid  in  dividends. 

It  is  not  the  case  of  the  conversion  of  any- 
thing which  has  any  existence.  There  is  not 
and  never  was  the  eight  shares  of  stock  in 
question.  When  demanded,  the  defendant 
could  not  give  a  certificate  for  it,  or  permit  it 
to  be  transferred,  because  it  had  no  existence. 

American  Tube  Works  v.  Boston  Machine 
Co.  139  Mass.  8-11;  Morse  v.  Eutchins,  102 
Mass.  439. 

Field,  J. ,  delivered  the  opinion  of  the  court: 
In  the  first  of  these  cases  the  plaintiff  was  a 
stockholder  of  the  def  endant^and  having  money 
to  invest,  in  January,  1882,  applied  to  William 
Reed  to  buy  for  her  eight  addilional  shares  of 
the  stock  01  the  defendant.  Reed  was  treasur- 
er of  the  defendant  and  also  a  stockholder. 
Reed  informed  the  plaintiff  that  he  had  bought 
the  shares  for  her,  and  she  in  good  faith  paid 
him  for  them,  and  received  from  him  a  certifl' 
cate,  in  her  name,  of  eight  shares  of  stock  in 
the  usual  form,  under  the  seal  of  the  corpora- 
tion, signed  by  its  president,  and  by  Reed,  its 
treasurer. 

The  president  was  in  the  habit  of  leaving 
with  Reed  blank  certificates  of  stock  signed  by 
him,  and  one  of  these  Reed  filled  up  and  signed 
as  treasurer  and  delivered  to  the  plaintiff.  Be- 
fore doing  this  he  entered  on  the  transfer  book 
of  the  defendant 'a  transfer  of  eight  shares  to 
the  plaintiff  from  himself  as  agent.  Reed 
had  in  fact  no  stock  either  as  agent  or  in  any 
other  capacity,  and  he  bought  no  stock  for  the 
plaintiff,  and  the  whole  amount  of  stock  which 
the  defendant  was  authorized  to  issue  had  then 
been  issued  to  other  persons.  The  plaintiff's 
name  as  holder  of  these  shares  was  entered  on 
the  dividend  sheets  of  the  Company  and  semi- 
annual dividenas  were  paid  to  her,  and  her 
name  was  also  regularly  entered  as  owner  of 
these  eight  shares,  in  the  annual  returns  made 
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to  the  coTTiinissioDer  of  corporations  until  1886 
when  this  and  many  other  frauds  of  Reed 
vere  discovered. 

Id  the  second  case  Reed  ordered  Henshaw  & 
Co.,  brokers,  to  sell  for  him  at  auction  ten 
shares  of  the  stock  of  the  defendant,  and  the 
plaintiff  on  Kovemher  25, 1882,  bought  of  them 
ten  shares  at  auction  and  paid  them  for  the 
stock  on  Kovember  28,  ana  Henshaw  &  Co. 
then  executed  and  delivered  a  power  of  attorney 
to  the  plaintiff  for  the  assi^roent  of  ten  shares 
at  any  time  within  ten  days  from  date,  the 
names  of  the  purchaser  and  of  the  attorney  be- 
ing left  blank.  The  plaintiff,  on  November  29, 
took  this  power  of  attorney  to  the  office  of  the 
defendant,  delivered  it  to  Reed,  the  treasurer, 
who  inserted  in  it  his  own  name  as  attorney 
and  the  name  of  the  plaintiff  as  assignee,  and 
delivered  to  him  a  certificate  of  tea  shares  of 
stock  in  the  usual  form  under  the  seal  of  the 
Company,  signed  by  the  president  and  by  him- 
self as  treasurer.  .In  doin^  this  he  used  one  of 
the  blanks  which  the  president  had  signed  and 
left  with  him.  Reed  afterwards  entered  in  the 
transfer  book  a  transfer  of  ten  shares  from  him- 
self, as  agent,  to  Henshaw  &  Co.,  and  then  a 
transfer  or  these  ten  shares  by  himself  as  attor- 
ney for  Henshaw  &  Co.  to  the  plaintiff.  The 
plaintiff  was  at  this  time  the  owner  and  holder 
of  another  certificate  of  four  shares  of  stock, 
and  after  this  he  received  dividends  on  fourteen 
shares,  and  his  name,  as  owner  of  fourteen 
shares,  was  entered  on  the  dividend  sheets  of 
the  corporation,  and  in  its  annual  returns 
until  the  frauds  of  Reed  were  discovered  in 
1886.  The  plaintiff  acted  in  good  faith,  but 
Reed  owned  no  stock,  and  the  transfer  was  fic- 
titious and  fraudulent  on  his  part  and  the  cor- 
poration had  already  issued  all  its  capital  stock. 

The  agreed  facts  in  both  cases  show  gross 
carelessness  on  the  part  of  the  president  and  of 
the  directors  of  the  corporation  in  not  examin- 
ing the  books,  and  discovering  the  fictitious 
transfers  of  stock  made  by  Reed.  In  both 
cases,  after  the  frauds  were  discovered,  the  de- 
fendant refused  to  recognize  the  certificates  of 
stock  as  valid  and  refused  to  allow  them  to  be 
transferred,  and  to  issue  new  certificates. 

The  counsel  for  the  defendant  does  not  deny 
that  if  these  certificates  of  stock  had  been  sold 
and  duly  assigned  by  the  plaintiffs  for  value  to 
one  who  had  no  knowledge  that  they  had  been 
fraudulently  issued,  the  defendant  would  be 
liable  in  damages  to  the  purchaser.  He  admits 
the  general  rule  that  a  corporation  is  estopped 
to  deny  the  validity  of  certificates  issued  in 
proper  form  under  its  seal  and  duly  signed  b^ 
the  officers  authorized  to  issue  certificates,  if 
they  are  held  by  persons  who  took  them  for 
value  without  knowledge  or  notice  that  they 
had  been  fraudulently  issujed.  Moores  v.  Citt- 
eens  Nat.  Bank,  111  U.  8.  166  [28  L.  ed.  885]; 
Boston  dhA.R.  Co.  v.  Bichardson,  135  Mass. 
473;  MaehinisU  Nat,  Bank  v.  Field,  126  Mass. 
845;  Pratt  v.  Taunton  Oopper  ^g.  Go.  128 
Mass.  110;  NewTork  & N.  M.  B.  Oo.  v. Schuyler , 
84  N.Y.  86,  64;  Titus  v.  Great  Western  Tump. 
Boad  Co,  61  N.  Y.  237;  EoXbrook  v.  Ne\ii  Jersey 
Zinc  Co.  57  N.  Y.  616;  Bfiaui  v.  Fffrt  Philip  dt 
O.  Gold  Min.  Co.  L.  R  18  Q.  B.  Biv.  103. 

But  he  contends  that  the  plaintiffs  were  negli- 
gent in  accepting  the  new  certificates  without 
taking  pains  to  ascertain  whether  old  certifi- 
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cates  of  a  corresponding  number  of  shares  had 
been  surrendered  and  a  transfer  made  upon  the 
books  of  the  Company. 

Each  certificate  of  stock  in  the  defendant 
Company,  as  the  plaintiffs  knew,  declared  that 
the  shares  are  ''transferable  by  an  assignment 
in  the  books  of  the  Company  upon  a  surrender 
of  this  certificate.  When  a  transfer  shall  be 
made  in  the  books  of  the  Company,  and  this 
certificate  surrendered,  a  new  one  will  be  is- 
sued."   See  Pub.  Stat.  chap.  118,  §  18. 

The  contention  is  that  one  object  of  this  pro- 
vision is  the  protection  of  the  corporation 
against  the  frauds  of  its  officers  in  issuing  false 
certificates,  and  that  if  the  plaintiffs  in  these 
cases  had  required  that  a  certificate  of  shares 
be  delivered  to  them  with  an  assignment  of  it, 
or  a  power  of  attorney  to  assign  it.  Reed  oould 
not  have  committed  these  frauds. 

We  do  not  see  why  Reed,  having  been  in- 
trusted with  blank  certificates  signed  by  the 
g resident,  might  not  have  issued  certificates  to 
imself ,  and  then  assigned  them  when  the  stock 
was  sold,  and  on  tlie  surrender  of  the  old  certi- 
ficates have  issued  new  certificates.  Perhaps 
the  chances  of  detection  would  have  been 
slightly  greater  if  he  had  proceeded  in  this  way. 
But  certainly  this  provision  regulating  the 
transfer  of  stock,  if  intended  as  a  protection  to 
the  corporation  gainst  the  frauds  of  its  officers^ 
is  insufficient.  The  primary  purpose  of  it  was 
undoubtedly  to  prescribe  the  manner  in  which 
such  intangible  property  as  shares  of  stock 
should  be  transferred  from  one  person  to  an- 
other; and  it  required  the  transfers  to  be  made 
in  the  books  of  the  Company,  that  the  Company 
might  know  who  its  stockholders  were;  and  it 
required  the  surrender  of  the  old  certificate  be- 
fore the  new  one  was  issued,  that  there  might 
not  be  two  or  more  certificates  outstanding  for 
the  same  shares  of  stock. 

The  ground  upon  which  a  corporation  is  held 
liable  to  a  bona  fide  purchaser  for  value,  for 
false  certificates  of  its  stock  issued  under  its 
seal,  signed  by  the  proper  officers  and  appar- 
ently genuine,  is  that  the  certificates  are  state- 
ments by  the  corporation  of  facts  which  it  is 
its  fluty  to  know,  and  which  cannot  well  be 
known  to  the  purchaser.  It  is  the  duty  of  the 
proper  officers  of  the  corporation  to  ascertain 
that  its  stock  has  been  transferred  in  accord- 
ance with  its  by-laws  and  in  accordance  with 
law,  before  they  issue  a  new  certificate.  The 
transfer  which  must  be  made  in  the  books  of 
the  Company  must  be  made  by  the  owner  of 
the  old  certificate  or  by  his  attorney  for  him. 
The  surrender  of  the  old  certificate  must  also 
be  made  by  him  or  by  his  attorney.  There  is 
no  provision  that  it  shall  be  made  by  the  pur- 
chaser as  the  assignee  or  attorney  of  the  seller. 
If  the  seller  undertakes  with  the  purchaser  to 
make  the  surrender  and  the  transfer  on  the 
books  of  the  Company,  the  only  thing  left  for 
the  purchaser  to  do  is  to  call  upon  the  corpora- 
tion for  the  new  certificate.  We  see  no  good 
reason  for  holding  that  there  is  a  duty  on  the 
part  of  the  purchaser  towards  the  corporation 
to  see  to  it  that  the  seller  of  stock  surrenders 
his  certificate  and  transfers  it  in  the  books  of 
the  corporation.  That  is  the  duty  of  the  cor- 
poration towards  both  the  seller  and  the  pur- 
chaser when  a  new  certificate  is  issued. 

If  the  purchaser  exhibits  to  the  corporalicm 
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a  forged  assigDinent  of  stock  or  a  forged  power 
of  attorDey  to  assign  it,  and  thus  obtains  a  new 
certificate  which  he  sells,  he  is  liable  to  the  cor- 
poration because  he  has  impliedly  represented 
the  signature  to  be  ttie  genuine  signature  of  a 
stockholder,  whereby  he  has  deceived  the  cor- 
poration, not  because  it  is  his  duty  to  attend  to 
the  transfer  of  stock.  Boston  dh  A,  E,  (Jo.  v. 
Richardson,  9upra. 

Before  the  passage  of  the  Statute  of  1884, 
chap.  229,  If  not  since,  the  transfer  of  stock 
was  usually  attended  to  by  brokers.  Mai^ 
shares  of  stock  represented  by  a  single  certifi- 
cate were  often  sold  in  parcel  to  many  differ- 
ent persons,  and  the  seller  made  but  one  sur- 
render with  powers  of  attorney  to  transfer  the 
p<ircel8  to  the  different  purchasers.  A  pur- 
chaser of  stock  violates  no  duty  to  the  corpor- 
ation when  he  trusts  to  the  seller  to  make  the 
assignment  and  the  surrender  of  the  old  certi- 
ficate. The  utmost  tliat  can  reasonably  be  con- 
tended iff  that  the  fact  that  a  certificate  is  not 
exhibited  and  delivered  with  a  power  of  attor- 
ney to  the  purchaser  is  a  circumstance  to  be 
considered  upon  the  question  whether  the  pur- 
chaser has  acted  in  good  faith  and  with  due 
care.  In  Mlen*s  Case  it  is  expressly  agreed 
that  "Henshaw  &  Co.  acted  in  good  faith,  and 
the  whole  transaction  on  their  part  was  in  ac- 
cordance with  their  general  custom,  and  in  ac- 
cordance with  the  general  custom  of  brokers  in 
Boston,"  and  that  "nearly  all  of  Uie  transfers 
of  defendant's  stocks  made  in  its  books  while 
said  Reed  was  treasurer  and  being  upwards  of 
two  thousand  in  number,  were  made  by  said 
Reed  as  attorney  of  the  parties  making  the 
transfer;  and  several  hundred  of  said  transfers, 
the  validity  of  which  has  never  been  questioned 
by  said  corporation,  were  made  by  virtue  of 
powers  of  attorney  like  that  given  by  Henshaw 
&  Co.,  and  where  no  certificate  of  the  stock  so 
transferred  was  ever  issued  to  the  person  or 
firm  ^vlng  the  power  of  attorney  for  the  trans- 
fer," it  not  being  "the  custom  of  brokers  to 
take  certificates  of  stock  in  their  own  names," 
"when  transferred  to  them  for  the  purpose  of 
sale." 

On  these  facts  we  think  it  clear  that  Allen 
exercised  due  care  in  obtaining  a  transfer  of 
the  stock,  and  Uiat  Reed  in  making  the  trans- 
fer was  not  his  agent  but  the  agent  of  Henshaw 
&  Co.,  or  the  undisclosed  principal.  In  issu- 
ing the  new  certificate  he  was  the  agent  of  the 
derendant;  and  as  the  plaintiff  cannot  now  be 
put  in  statu  quo,  the  defendant  must  bear  the 
loss. 

In  Mrs.  Craft's  case,  the  plaintiff  received 
from  Reed  as  broker  a  certificate  of  the  stock 
in  her  name  which  he  said  he  had  bought  for 
her,  and  there  is  nothing  to  show  that  this  is 
not  the  usual  waj  in  which  brokers  transact 
such  business.  It  is  a  matter  of  common  knowl- 
edge that  brokers  usually  see  to  the  transfer  of 
stock  for  their  customers.  Apparently  Mrs. 
Craft  acted  as  a  purchaser  through  a  broker 
usiiaUy  acts,  and  we  see  no  want  of  due  care 
on  her  part. 

Another  question  arises  in  her  case  from  the 
fact  that  Reed,  who  committed  the  fraud  upon 
the  defendant,  was  also  her  agent  in  the  trans- 
action. If  he  be  regarded  as  acting  in  two  ca- 
pacities and  as  having  committed  me  fraud  in 
his  capacity  as  treasurer,  he  yet,  as  her  agent, 
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knew  of  and  participated  in  it  Is  this  knowl- 
edge to  be  imputed  to  her  in  determining  her 
rights  against  the  defendant? 

The  general  rule  is  that  notice  to  an  agent 
while  acting  for  his  principal,  of  facts  affect- 
ing the  character  of  the  transaction,  is  con- 
structive notice  to  the  principal.  Suit  v.  Wood- 
hall,  118  Mass.  391;  Bagwell  y.  Nort/t,  144 
Mass.  188,  4  New  Eng.  Rep.  61;  National  Se- 
curity Bank  v.  Cushman,  121  Mass.  490;  The 
Distilled  Spirits,  78  U.  8.  11  Wall.  856  [20  L. 
ed.  167]. 

There  is  an  exception  to  this  rule  when  the 
agent  is  engaged  in  committing  an  independ- 
ent fraudulent  act  on  his  own  account,  and  the 
facts  to  be  imputed  relate  to  this  fraudulent 
act.  It  is  sometimes  said  that  it  cannot  be  pre- 
sumed that  an  agent  will  communicate  to  his 
principal  acts  of  fraud  which  he  has  commit- 
ted on  his  own  account  in  transacting  the  busi- 
ness of  his  principal,  and  that  the  doctrine  of 
imputed  knowledge  rests  upon  a  presumption 
that  an  agent  will  communicate  to  his  princi- 
pal whatever  he  knows  concerning  the  busi- 
ness he  is  engaged  in  transactinfi^  as  agent.  It 
may  be  doubted  whether  the  rule  and  the  ex- 
ception rest  on  any  such  reasons.  It  has  been 
suggested  that  the  true  reason  for  the  exception 
is  that  an  independent  fraud  committed  by  an 
agent  on  his  own  account  is  beyond  Hie  scope 
of  his  employment,  and  therefore  knowledge 
of  it,  as  matter  of  law,  cannot  be  imputed  to 
the  principal,  and  the  principal  cannot  be  held 
responsible  for  it.  On  this  view,  such  a  fraud 
bears  some  analogy  to  a  tort  willfully  commit- 
ted by  a  servant  for  his  own  purposes,  and  nnt 
as  a  means  of  performing  the  business  intrusted 
to  him  by  his  master.  Whatever  the  reason 
may  be,  the  exception  is  well  established. 
Kennedy  v.  Oreen,  8  MyL  &  K.  699;  Espin  y. 
Pemherton,  3  DeG.  &  X  547;  RoUand  v.  Hart, 
L.  R.  6  Ch.  678;  Re  European,  Bank,  L.  R.  6 
Ch.  358;  Ca/f3e  v.  Caxe,  L.  R.  16  Ch.  Div.  639 
Kettleioea  v.  Watson,  L.  R.  21  Ch.  Div.  685, 
707;  Innerarity  v.  Merchants  Nat.  Bank,  139 
Mass.  382;  Dillawa/y  v.  Butler,  135  Mass.  479; 
Atlantic  Cotton  Mills  v.  Indian  Orchard  Mills, 
147  Mass.  268,  6  New  Eng.  Rep.  687;  Howe  v, 
Nevrmarch,  12  Allen,  49, 

This,  case  seems  to  us  to  fall  within  the  ex- 
ception. Although  the  fraudulent  act  of  Reed 
may  not  have  been  committed  with  the  inten- 
tion of  cheating  the  plaintiff,  yet  that  was  its 
legal  effect,  ^nd  it  was  a  fraudulent  act  com- 
mitted by  him  for  his  own  benefit,  the  actual 
effect  of  which  would  have  been  to  wholly 
avoid  the  transaction  if  the  plaintiff  had  known 
of  it.  The  present  cases,  we  think,  fall  within 
the  principle  that  where  one  of  two  innocent 
persons  must  suffer  loss  from  the  fraud  of  a 
third,  the  loss  must  be  borne  by  him  whose 
negligence  enabled  the  third  person  to  commit 
the  fraud. 

The  defendant  cannot  be  compelled  to  issue 
new  certificates  or  to  recognize  the  old  ones  as 
valid,  because  to  do  so  would  cause  an  overissue 
of  its  capital  stock;  but  it  is  liable  in  damages. 
In  assessing  damages,  the  superior  court  nas 
taken  the  value  of  the  stock  to  be  its  market 
value  at  the  time  when  the  defendant  first  re- 
fused to  recognize  the  stock  as  valid  and  to  per- 
mit a  transfer  of  it.  This  would  be  the  rule 
of  damages  if  the  certificates  were  valid.   Sar- 
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gent  v.  Franklin  In9,  Co.  8  Pick.  90;  Wyvian 
V.  America  i  Ptnoder  Go.  8  Gush.  168. 

We  think  that  the  same  rule  of  damages  ap- 
plies to  these  certificates.  Be  Bahia  £  8,  jp[ 
B,  Co.  L.  R.  8  Q.  B.  584. 

The  cases  having  been  submitted  on  agreed 


statement  of  fact,  no  qtiestion  arisec^  as  to  the ' 
form  of  the  action.    Upon  the  plaintiffs  sever- 
ally filing  in  the  superior  court  the  certificates 
properly  assigned  to  the  defendant,  judgments 
may  be  entered  for  the  plaintiffs. 
8o  ordered. 


MINNESOTA  SUPREME   COURT. 


(Jeorge  A.  DOLE,  Admr.,  etc.,  Appt., 

V. 

W.  C.  SHERWOOD  et  al.,  Be^pts. 

(....Minn ) 

*1.  In  case  of  an  affeney  to  sell  real 
tate  on  commission,  tne  exclusive  right  to  sell 
not  being  given,  the  owner  himself  has  still  the 
right  to  make  a  sale  Independent  of  the  agent, 
and  in  such  case  will  not  be  liable  to  the  agent  for 
commissions  unless  he  sells  to  a  purchaser  pro- 
cured by  the  agent. 

2.  An  ezclnsive  a^ncy  to  sell  merely 
prohibits  the  appointment  of  another  agency  for 
the  sale  of  the  property,  but  docs  not  prevent  the 
owner  himself  from  malclng  a  sale. 

(November  1, 1880.) 

APPEAL  bj  plaintiff  from  a  judgment  of 
the  District  Court  of  St.  Louis  County  in 
favor  of  defendants  in  an  action  to  recover 
money  received  by  defendants  for  plaintiff's 
use.    Beveraed. 

Defendant  Sherwood,  doing  business  as  W. 
C.  Sherwood  &  Co.,  alone  answered  and  admit- 
ted receiving  the  money  as  set  out  in  the  com- 
plaint, but  set  up  a  counterclaim  for  services 
rendered  to  plaintiff  as  his  exclusive  agent  for 
the  sale  of  certain  real  estata  The  court  below 
allowed  the  counterclaim  and  rendered  judg- 
ment for  defendant  for  his  costs  and  disburse- 
ments, whereupon,  plaintiff  having  died,  and 
his  administrator  having  been  substituted  as 
plaintiff,  the  latter  appealed  to  this  court. 

The  facts  relating  to  the  counterclaim  suffi- 
ciently appear  in  the  opinion. 

Meeere.  Woods*  Hahn  ft  Banfl^an*  for 
appellant: 

The  term  "  exclusive  agency  "  simply  means 
that  the  agent  having  it  is  the  only  agent  au- 
thorized to  make  a  Kde,  to  the  exclusion  of  all 
other  a^nts.  The  principal  may  still  negotiate 
a  sale  himself  entirely  independent  of  the  agent. 

Armstrong  v.  Warm,  29  Minn.  127. 

Whatever  may  have  been  the  value  of  an  ex- 
clusive right  to  sell  cannot  affect  this  case,  as 
the  only  right  or  privilege  Sherwood  had  was 
as  the  exclusive  agent  of  Dole.  As  such  the 
measure  of  his  damages,  if  any,  could  not  be 
more  than  the  value  of  time  and  labor  ex- 
pended in  his  efforts  to  sell  the  property. 

Eweirs  Evans,  Ag.  pp.  453,  454,  citing  and 
•quoting  Simpson  v.  Ijamh,  17  C.  B.  603. 

Messrs,  Unuig^  Cash  ft  Williams,  for 
respondents: 

There  was  a  valid  contract  of  agency  for  the 
sale  of  the  land  entered  into  between  Dole  and 
Sherwood. 

It  is  not  necessary  that  the  employment 

*Head  notes  by  MiTOHXLL,  X 
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should  be  in  writing.  The  leaving  a  descrip 
tion  of  propertjr  at  uie  office  of  the  broker  bv 
the  owner  or  his  agent,  with  a  request  to  sell 
it  on  terms  and  at  price  designated,  is  a  suffi 
cient  employment. 

Fitoh,  Heal  Estate,  p.  16;  Mechem,  Ag. 
§§81-^. 

Appellant  cannot  by  any  act  of  his  own  place 
himself  in  such  a  position  that  he  cannot  cany 
out  the  contract  without  being  liable  in  dam- 
ages. 

Respondent  was  entitled  to  $640,  the  agreed 
commissions. 

FairchUdv,  Sogers^  82  Minn.  369;  Alexander 
y.  Brseden,  14  B.  Mon.  154;  Moses  v.  Bierling, 
81  N.  Y.  462;  Koek  v.  EmmeHing,  68  U.  S.  22 
How.  69  (16  L.  ed.  292);  Toppin  v.  Bealey,  11 
Week.  Rep.  466;  Lane  v.  AUrHghi,  49  IndL  275. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

The  only  question  presented  by  this  appeal 
is  whether  the  flndinss  of  fact  support  the 
conclusions  of  law.  The  facts  are  that,  on 
March  14,  1887,  plaintiff  gave  to  defendant 
*•  the  exclusive  agency,  for  thirty  days  from 
and  after  that  date,  for  the  sale  "  of  certain  real 
estate  on  specified  terms,  and  agreed  to  pay  de- 
fendant, in  case  he  made  a  sale,  a  commission 
of  $640;  that  defendant  accepted  the  agency, 
and  commenced  the  expenditure  of  time  and 
labor  in  efforts  to  find  a  purchaser;  that  on 
March  16  plaintiff  informed  defendant  that  he 
himself  had  sold  the  land,  and  requested  him 
to  take  it  off  his  list,  which  defendant  did,  and 
ceased  his  efforts  to  find  a  purchaser;  that 
plaintiff  had  not  in  fact  made  a  sale  of  the 
property,  but  had  made  a  verbal  agreement  of 
sale,  on  which  the  proposed  purchaser  had 
paid  some  earnest  money,  but  the  purchase  was 
never  completed. 

It  is  settled,  at  least  in  this  State,  that  where 
an  agency  to  sell  real  estate  on  commission  is 
given,  the  exclusive  right  to  sell  not  being 
given,  the  owner  himself  has  still  the  right  to 
make  a  sale  independent  of  the  agent,  and  in 
such  case  will  not  be  liable  to  the  agent  for 
commissions  unless  he  sells  to  a  purchaser  pro- 
cured by  the  agent.  Armstrong  v.  War^n,  29 
Minn.  126;  Putnam  v.  Htno,  89  Minn.  868. 

This  right  on  the  part  of  the  owner  is  an  im- 
plied condition  of  the  agency,  subject  to  which 
the  agent  accepts  it;  ana,  as  his  commission  is 
payable  only  m  case  of  his  success  in  finding 
a  purchaser,  the  agent  takes  his  chances  of  the 
owner  himself  making  a  sale.  Such  a  case 
differs  from  the  present  only  in  the  fact  that  the 
agency  in  the  latter  is  exclusive.  The  court 
below'seems  to  have  treated  this  aa  giving  the 
exclusive  right  to  sell.  In  this  we  think  the 
learned  judge  erred.    It  merely  prohibited  the 
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placing  of  tbe  property  for  sale  Id  the  hands 
of  any  other  agent,  but  not  the  sale  of  the 

Property  by  the  owner  himself.  Golden  Oate 
backing  Co.  v.  Farmers  Union,  55  Cal.  ©06. 
This  view  is  entirely  consistent  with  Fair- 
Mid  y.  Sogers,  82  Minn.  269,  for  in  that  case 
•the  agent  was  given  the  exclusive  right  to  sell, 
and  that,  too.  for  a  valuable  consideration  paid 
4)yhim  to  tbe  owner  of  the  property.    We 


have  treated  the  case  precisely  as  if  the  verbal 
contract  of  sale  made  by  the  plaintiff  had  been 
a  binding  one,  and  had  been  carried  out,  for 
that  is  the  view  most  favorable  to  the  defendant 
in  view  of  the  findings  of  the  court. 

Judgment  reversed,  and  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment 
in  favor  of  the  plaintiff  for  the  amount  claimed 
in  the  complaint. 


SOUTH  CAROLINA  SUPREME  COURT. 


FOWLER,  FOSTER  &  CO.,  to  Use  of 

Thomas  E.  Moore,  Appt,, 

t, 

Elmira  J.  SMITH  et  al. 
(....a  0.—.) 

1.  A  Jndn&ent  pnrduuBed  by  the  defendant 
In  ezecutioQ  and  merely  assi^rned  to  him  cannot 
be  kept  open  for  his  own  benefit  or  for  that  of 
persons  to  whom  he  has  transferred  land  upon 
which  such  judgment  is  a  lien. 

8*  lAi&ds  of  an  inaolvent  which  are  not  ad- 
ministered in  the  bankruptcy  proceedings  against 


him  remain  subjeotto  the  lien  of  judgments  from 
whiob  he  is  thereby  disoharged,  and  to  that  ex- 
tent he  remains  liable  for  their  payment;  henoe 
it  seems  that  he  cannot,  after  his  discharge,  pur« 
chase  such  judgments  and  keep  them  open  for 
his  future  use  in  protecting  subsequent  purchas* 
ers  of  the  lands. 

(October  16, 1880.) 

APPEAL  by  plaintiff,  Moore,  from  a  judg- 
ment  of  the  Common  Pleas  Circuit  Court 
of  Spartanburg  County  discharging  a  rule  re- 
quiring the  sheriff  to  show  cause  why  money 


NoTB.~Z>oetr{n«  of  rMrger;  estates  in  land. 

The  incumbrance  cannot  be  prevented  from 
merging  by  an  assignment  taken  directly  to  the 
owner  himself,  or  to  a  third  person  as  trustee. 
This  rule  applies  especially  to  a  mortgagor  who 
oontinues  to  be  the  primary  and  principal  debtor. 
Butler  V.  Seward,  10  Allen,  466 ;  Bemis  v.  Call,  10 
Allen,  612;  Eaton  ▼.  Slmonds,  U  Pick.  98;  Crafts  v. 
Crafts,  18  Gray,  800;  Bobinson  v.  Urquhart,  12  N.  J. 
Eq.  515 ;  Virginia  v.  Maryland,  32  Md.  501 ;  Swift  y. 
Kraemer,  13  Cal.  626. 

Where  two  interests  in  land  unite  in  the  same 
person  from  the  same  source,  the  lesser  interest 
.merges  in  the  greater.  Bunch  y.  Graye,  10  West. 
Bep.  280,  111  Ind.  851:  Birke  y.  Abbott,  8  West.  Bep. 
B31, 108  Ind.  1 ;  Montgomery  y.  Vioory,  8  West.  Bep. 
878, 110  Ind.  211 ;  Thomas  y.  Simmons,  1  West.  Bep. 
118, 103  Ind.  638 ;  Beed  y.  Latson,  15  Barb.  14. 

The  rule  of  merger  obtains  where  the  holder  of 
the  legal  tlUe  subsequently  acquires  the  incum- 
brance. Patterson  y.  Mills,  00  Iowa,  766 ;  Watson  y. 
Gardner,  7  West.  Bep.  4S2, 110  HI.  812. 

An  outstanding  mortgage  assigned  to  the  grant- 
ee in  a  subsequent  deed  where  there  was  no  inten- 
tion to  keop  it  on  foot  becomes  merged  in  the  su- 
perior title  under  the  deed.  Lynch  y.  Pf eilfer,  12 
Cent  Bep.  772, 110  N.  Y.  88. 

Merger  depends  on  intention.  Carpen  ter  y.  Glea- 
Bon,  2  New  Bnar.  Bep.  464,  68  Vt.  244;  Gresham  v. 
Ware,  79  Ala.  192 ;  Temple  y.  Whittier,  5  West.  Rep. 
147, 117  111.  282 ;  Lovreln  y.  Humboldt  Safe  Deposit 
A  T.  Co.  8  Cent.  Bep.  591,  118  Pa.  6;  Patterson  y. 
Hills,  supra;  Smith  y.  Swan,  60  Iowa,  412;  Lo wman  y. 
Lowman,  6  West  Bep.  689, 118  111.  682 ;  Bryar*s  App. 
1  Cent  Bep.  866,  111  Pa.  81 ;  HoiTman  y.  Wilhelm,  68 
Iowa,  612. 

There  can  be  no  merger  beyond  the  sum  for 
which  the  debtor  was  primarily  liable.  Knloker- 
backer  y.  Boutwell,  2  Sandf .  Ch.  823. 

What  operates  a  discharge  of  incumbrance  on  land 

One  who  Is  himself  the  original  and  primary*  debt- 
or cannot  pay  off  the  charge  of  an  incumbrance 
and  in  any  manner  or  by  any  f onn  of  transfer  keep 
It  aliye;  such  payments  amount  to  a  complete  dls- 
-oharge.  B  yans  y.  Kimball,  1  Allen,  240 ;  New  Eng. 
land  Jewelry  Co.  y.  Merrlam,  2  Allen,  880;  Savage 
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y.  Hall,  12  Gray,  863;  Grover  y.  Thatcher,  4  Gray, 
626 ;  Loud  y.  Lane,  8  Met  517. 

Payment  of  a  Joint  judgment  by  one  defendant 
extinguishes  it  Sager  y.  Moy,  4  New  Eng.  Bep. 
602, 16  B.  I.  628;  Elippel  y.  Shields,  90  Ind.  81;  Kaason 
y.  People,  44  Barb.  847;  Lathrop  y.  Brlggs,  8  Cow. 
171;  fteeman.  Judgments,  M  466, 477. 

Nothing  but  payment  of  the  debt  or  its  release 
wUl  dlBoharge  the  mortgage.  Bunker  y.  Barron,  8 
New  Eng.  Bep.  687, 79  Me.  68. 

Yet  a  quitclaim  deed  by  a  mortgagee  to  one  bay- 
ing an  interest  in  the  land  operates  a  release  of  the 
mortgage.    Gille  y.  Hunt,  85  Minn.  857. 

A  release  or  assignment  of  a  mortgage  to  a  per«  ^ 
son  whose  duty  it  is  to  extinguish  the  mortgage  for 
the  benefit  of  another  will  in  law  operate  as  a  dis- 
charge (McCabe  y.  Swap,  14  AUen,  188 ;  Carlton  y. 
Jackson,  121  Mass.  602;  Kneeland  y.  Moore,  138 
Mass.  199);  and  he  cannot  in  equity  hold  it  as  a  sub- 
sisting incumbrance.  Jones  y.  Lamar,  84  Fed.  Bep. 
454 ;  Micklee  y.  Dillaye,  17  N.  Y.  80;  Gould  y.  Day, 
94  U.  S.  418  (24  L.  ed.  284) ;  Mickles  y.  Townsend,  18 
N.  Y.  675;  Collins  y.  Torry,  7  Johns.  278;  Bumham  y. 
Dorr,  72  Me.  198;  1  Jones,  Mort  fifi  854,  867;  Lappen  y. 
Gill,  129  Mass.  349;  Byer  y.  Gass,  180  Mass.  227;  Morse 
y.  Bassett,  132  Mass.  608,  citing  Wadsworth  y.  Wil- 
liams, 100  Mass.  126.  See  Biansfleld  y.  Dyer,  183  Mass. 
879. 

This  rule  applies  to  the  case  of  a  grantee  of  mort- 
gaged premises  paying  the  mortgage  debt  as  stip- 
ulated In  the  deed.    Kilbom  y .  Bobbins,  8  Allen ,  406. 

Such  a  payment  discharges  the  mortgage. 
Wedge  y.  Moore,  6  Cush.  8;  Bolton  y.  Ballard,  18 
Mass.  227;  Brown  y.  Lapham,  8  Cush.  561. 

But  the  rule  is  otherwise  where  no  obligation  ex- 
ists to  pay  off  the  incumbrance,  as  where  a  war- 
ranty deed  of  the  premises  was  dellyered  to  the 
grantee.  Strong  y.  Converse,  8  Allen,  560;  Gibson 
y.  Crehore,  8  Pick.  475;  Hunt  y.  Hunt  14  Pick.  388; 
Wadsworth  y.  Williams,  100  Mass.  128. 

It  depends  on  the  intent  of  the  parties  and  the 
circumstances  of  the  case  (Beed  y.  Latson,  15  Barb. 
14),  and  can  never  be  accomplished  against  such  in- 
tent  Day  y.  Mooney,  6  Thomp.  &  C.  884,  4  Hun, 
134;  aift  y.  White,  12  N.  Y.  519;  Morris  y.  Whltcher, 
20  N.  Y.  41;  Gilbert  v.  Thayer,  6  Cent  Bep.  218,  10' 
N.  Y.  200. 
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due  under  plaintiff's  judgment  should  not  be 
collected  and  paid  to  him.    Reversed, 

The  facts  sufficiently  appear  in  the  opinion. 

Mmsts.  Carlisle  A  Hydrick^  Bomar  ft 
Simpson  and  NichoUs  ft  Moore*  for  ap- 
pellant: 

The  union  of  debtor  and  creditor  in  the  same 
person  pays  the  debt. 

Oriffln  V.  Bonliam,  9  Rich.  Eq.  78;  Sher- 
wood V.  Collier,  8  Dev,  L.  880,  24  Am.  Dec. 
264;  Black  v.  White,  18  S.  C.  87;  Freeman, 
Judgments.  89. 

A  man  cannot  buy  and  keep  alive  a  debt 
against  himself. 

Slierwood  v.  Collier,  9upra;  2  Pom.  Eq. 
§797. 

If  the  debtor  Wood  was  personally  dis- 
charged and  his  only  liability  with  reference 
to  this  debt  wais  that  his  homestead  was  sub- 
ject to  its  lien,  then  the  purchase  by  him  of  tiie 
judgment  whUe  holding  the  land  constituted  a 
merger  and  extinguished  the  Judgment. 

See  Agnmo  v.  Charlotte,  C,  &  A,  R,  Co,  %i 
B.  0.  18;  NatasM  Qvano  Co,  v.  Richardson,  26 
S.  C.  401. 

The  doctrine  of  merger  is  legal— a  rule  of 
law.  The  exception  to  the  rule  finds  no  coun- 
tenance, except  in  equity  where  the  intention 
of  the  FHBtrties  will  be  regarded.  But  while  this 
is  true,  equity  will  never  allow  such  intention 
to  prevail  where  it  would  work  a  fraud  or  do 
injury  to  other  parties. 

2  Pom.  Eo.  §  794. 

Mr,  J.  S.  jEL  Thomson*  for  respondent: 

The  Alfred  Moore  judgment  against  Wood 
is  not  satisfied  by  its  being  assigned  to  Wood, 
because  there  was  no  intention  that  it  should 
be  satisfied,  or  that  the  lien  should  be  m^ged 
in  the  title  of  Wood. 

2  Pom.  Eq^  791;  7  Wait,  Act.  and  Def.  824; 
Bdgertony,  Young,  48  HI.  466;  Lyon  v.  McR- 
uiine,  24  Iowa,  9;  Much  v.  Houghton,  19  Wis. 
149;  Duncan  v.  3miih,  81  N.  J.  L.  826;  Camp- 
bell V.  Carter,  14  HI.  286;  8  Shars.  Lead.  Cas. 
Real  Property,  287. 

Generally,  when  the  person  in  whom  the  two 
estates,  or  the  estate  and  a  right,  become 
united,  intends  to  keep  them  separate,  no  mer- 
ger will  take  place. 

Richards  v.  Apres,  1  Watts  &  S.  485;  Camp- 
hell  V.  Carter,  14  111.  287;  Jarvis  v.  Frink,  Id. 
896;  Champneg  v.  Coope,  82  N.  Y.  548;  Fowler 
V.  Fay,  62  HI.  876;  Smith  v.  Roberts,  91  N.  T. 
470;  Sassett  v.  Mason,  18  Conn.  181;  Knowles 
V.  LavfUm,  18  Qa.  476;  Fh'eeman  v.  Paul,  3  Me. 
260;  Polk  y.  ^unolds,  81  Md.  106;  Franklyn  v. 
Hayward,  61  How.  Pr.  48;  Rawiszer  y.  Hamil- 
ton, 61  How.  Pr.  297;  Aiken  v.  Mtlvwukee  d 
St.  P.  R,  Co,  87  Wis.  469;  Richardson  v.  Hock- 
enhuU,  86  HI.  124;  Duncan  y.  Smith,  supra; 
Datis  V.  Pierce,  10  Minn.  876;  Wickersham  y. 
Reeves,  1  Iowa,  418;  Mallory  y.  Hitchcock,  29 
Conn.  127;  Knowles  y.  Carpenter,  8  R.  I.  648; 
Woodward  y.  Davis,  68  Iowa,  694;  Rumpp  v. 
Gerkens,  69  Cal.  496;  Pike  y.  Gleason,  60  Iowa, 
160;  Hospes  y.  Almstedt,  18  Mo.  App.  270;  Car- 
pentier  v.  Brenham,  40  Cal.  286;  Pennock  y. 
JSagles,  102  Pa.  290;  Besser  v.  Hawthorn,  8  Or. 
129:  Wallace  v.  Blair,  1  Grant.  Cas.  76;  Andrus 
▼.  Vreeland,  29  N.  J.  Eq.  894. 

Where  the  mortgagee  acquires  the  land 
mortgaged,  or  the  judgment  creditor  acquires 
the  land  bound  by  the  judgment,  &ud  tliere 
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exist  junior  mortgages  or  liens,  the  judgment 
or  mortgage  will  be  saved  from  merger  in  order 
to  protect  the  estate  of  the  purchaser. 

Baldwin  v.  Norton,  2  Conn.  161;  Loekwood 
V.  Sturdevant,  6  Conn.  21Z;  F&wler  y.  Fay,  68 
HI.  876;  BeU  v.  Tenny,  29  Ohio  St.  240;Edger- 
ton  V.  FouTUf,  48  111.  464;  Tower  v.  Divine,  87 
Mich.  448;  MiOspaugh  v.  McBride,  7  Paige,  511 ; 
Silliman  y.  Gammage,  66  Tex.  364;  Watson  v. 
Dundee  Mortgage  dh  Trust  Investment  Co,  12 
Or.  474. 

Where  the  owner  of  the  land  buys  in  a  mort- 
gage to  protect  his  estate,  there  will  be  no 
merger. 

Dircks  v.  Logsdon,  69  Md.  178;  De  Lisle  v. 
Herbs,  26  Hun,  486;  1  Jones,  Mort.  §848;  Starr 
y.  EUis,  6  Johns.  Ch.  896;  Hunt  v.  Hunt,  14 
Pick.  874,  26  Am.  Dec.  407;  Dougherty  v. 
Jack,  6  Watts,  466,  80  Am.  Dec.  886;  Factors 
it  T.  Ins.  Co,  V.  Murphy,  111  U.  8.  748  (28  L. 
ed.  634);  Carson  v.  Ridiardson,  8  McOord,  L. 
682;  Kirkpatrick  v.  Ford,  2  Speers,  L.  112; 
Bomar  v.  MuUins,  4  Rich.  Eq.  86;  Agnew  y. 
Charlotte,  C,  dA.  R.  Co.  24  8.  C.  28. 

It  was  never  a  duty  of  Wood  to  pay  the  debts 
from  which  he  was  discharged  in  bankruptcy. 

AUen  V.  Ferguson,  85  U.^8. 18  WalL  4  (21 
L.  ed.  865);  Traer  v.  dews,  116  U.  8.  540  {29 
L.  ed.  471). 

To  prevent  merger  in  a  case  like  this  the  in- 
tention governs,  and  it  is  immaterial  whether 
such  intention  is  expressed  or  is  implied. 

2  Pom.  Eq.  §  792;  8  Shars.  Lead.  Cas.  Real 
Prop.  289,  241;  1  Jones,  Mort.  ^  848. 

McGowantJl,  delivered  the  opinion  of  the 
court: 

In  1878  one  B.  T.  Wood  filed  his  petition  in 
bankruptcy.  At  the  time  there  were  several 
judgments  against  him, — the  oldest,  that  of  A. 
L.  Moore,  for  $1,252,  and  the  next  in  priority 
that  of  the  plaintiffs.  Fowler,  Foster  &  Co.  In 
these  bankruptcy  proceedings  a  certain  tract  of 
land  was  set  off  to  the  petitioner,  Wood,  as  his 
homestead,  and  was  held  by  him  until  1879, 
when  he  sold  the  land  to  M.  F.  Smith,  and  he 
afterwards  sold  it  to  respondent,  his  wife. 

On  July  28, 1874,  Wood  was  discharged  in 
bankruptcy;  but  it  seems  that  both  of  the 
judgments  above  described  were  founded  on 
causes  of  action  which  were  in  existence  be- 
fore the  adoption  of  the  Constitution  (1868), 
and,  fearing  that  the  assignment  of  homestead 
would  not  stand  as  against  these  judgments, 
the  said  Wood,  before  his  discharge,  paid  to 
A.  L.  Moore  $126  for  his  judgment,  and  took 
an  assignment  of  it  from  him  m  the  following 
words: 

For  value  received  I  hereby  assign  to  B.  T. 
Wood  the  above  judgment,  without  recourse 
on  me. 

[Signed]    A.  L.  Mooi«.     [Seal.] 

In  1886  T.  E.  Moore,  the  owner  of  the 
judgment  of  Fowler,  Foster  &  Co.,  had  it  re- 
newed by  order  of  court,  and  on  March  19, 
1887,  the  following  paper  was  signed  and  de- 
livered to  Mrs.  E.  J.  Smith: 

For  value  received  I  hereby  assign  toElmira 
J.  Smith  the  above  judgment,  without  reconrse 
on  me. 

[Signed]    B.T.Wood.    fSeid.] 
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Id  August,  1887,  the  land  was  sold  by  the 
sheriff  under  plaintiff's  judgment,  and  was  bid 
off  by  respondent,  mm  Smith,  for  $705, 
Respondent  refused  to  pay  her  bid,  claiming 
that  her  judgment  (the  A.  L.  Moore  judgment) 
was  still  alive,  and,  as  it  was  the  older  judg- 
ment, was  entitled  to  credit  the  purchase 
money  thereon. 

This  proceeding  was  then  begun  by  rule  on 
the  sheriff,  and  Mia,  Smith  was  made  a  pa^. 
She  was  made  a  party  defendant,  and  the  ref- 
eree, to  whom  all  issues  were  referred,  found 
that  the  judgment  claimed  by  respondent  had 
been  paid,  and  that  the  plaintiffs  were  entitled 
to  have  the  purchase  money  paid  in  by  Mrs. 
Smith,  and  applied  to  their  judgment.  On  ex- 
ceptions filed.  Judge  Kershaw  oveiTuled  this 
report  and  dismissed  the  proceedings. 

From  this  decree  the  appeal  comes  to  this 
oourt  upon  the  following  exceptions:  "(1)  In 
not  holding:  that  the  judgment  now  claimed  by 
defendant,  mrs.  Smith,  nas  been  paid  bylapse 
of  time.  (2)  In  holding  that  6.  T.  Wood, 
under  advice,  bought  me  oldest  judgment 
against  himself  from  Dr.  A  L.  Moore,  with  a 
view  to  protect  the  title  to  his  homestead;  and 
In  not  holding,  if  there  was  any  evidence  at 
all  tending  to  show  such  purpose  and  such  ad- 
vice, that  same  was  incompetent,  and  should 
not  have  been  considered.  (8)  In  holding  that 
plaintiifs  judgment  never  had  lien  on  the  land 
sold  by  the  sheriff,  except  in  subordination  to 
the  judgment  now  claimed  by  Mrs.  Smith,  the 
defendant.  (4)  In  holding  that  the  original 
judgment  debtor,  B.  T.  Wood,  had  the  right 
to  purchase  and  keep  open  against  himself,  to 
the  prejudice  of  his  junior  judgment  creditors, 
the  Moore  judgment,  and  in  holding,  further, 
that  such  conduct  did  not  injure  said,  junior 
judgment  creditors.  (6)  In  not  holding  that 
the  moment  the  money  was  paid  to  A.  L. 
Moore  for  said  judgment,  and  the  same  was 
assigned  to  Wood,  it  was  paid  by  operation  of 
law,  and  never  afterwards  constituted  a  lien 
on  said  land.  (6)  In  not  holding  that  from  the 
titne  of  such  so-called  assignment  in  1874,  up 
to  March,  1887,  the  said  judgment  was  not 
kept  open  b^  Wood,  but  was  mtended  to  be, 
and  was,  paid  and  satisfied,  and  the  pretended 
assignment  of  it  in  1887  could  not  revive  its 
lien.  (7)  In  not  sustaining  the  report  of  the 
referee,  and  overruling  the  defendant's  excep- 
tions thereto,"  etc. 

The  assignment  of  the  homestead,  as  against 
the  judgment  rendered  on  debts  older  than  the 
Constitution  of  1868,  was  absolutely  void. 
DougUm  y.  Craig,  18  S.  C.  871. 

The  land  was  left  still  as  the  property  of  the 
judgment  debtor,  and  before  he  was  discharged 
in  minkruptcy  he  paid  $125  for  the  judgment, 
took  an  assignment  of  it  to  himself,  and  after- 
wards transferred  it  to  Mrs.  Smith,  the  re- 
spondent Was  not  tiie  judgment  thereby 
paid  and  discharged  as  a  lien  upon  the  land  ? 

We  cannot  thmk  that  the  facts,  as  stated, 
make  out  a  case  for  the  application  of  the  doc- 
trine of  technical  mer^,  and  depending  uj^n 
the  actual  or  implied  mtention  of  the  parties. 
The  owner  of  the  land  liable  to  the  judgment 
was  himself  the  primary  debtor,  and  liable 
personally  for  the  debt.  A  judgment  is  not  a 
mere  security,  but  something  more.  Its  verv 
purpose  is  to  enforce  payment  from  thedefend- 
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ant  in  execution,  and  when  he  pays  the  money 
that  is  the  end  of  the  law.  The  transaction  is 
payment  eo  instanti,  and  not  merdy  purchase 
for  future  use  against  himself.  The  end  in 
view  has  been  accomplished,  and  the  process  is 
functus  officio,  "The  owner  of  the  fee  subject 
to  a  charge,  who  is  himself  the  principal  and 
primarr  debtor,  and  is  liable  personally  and 
primaiuy  for  the  debt  secured,  cannot  pay  off 
the  charge,  and  in  any  manner,  or  by  any 
form  of  transfer,  keep  it  alive.  Payment  by 
such  a  pNBrson,  and  under  such  circumstance*^, 
necessarily  amounts  to  a  discharge.  Th^  in- 
cumbrance cannot  be  prevented  from  merging 
bv  an  assignment  taken  directly  to  the  owner 
himself,  or  to  a  third  person  as  trustee.  This 
rule  applies  especially  to  a  mortgagor,  who 
continues  to  be  the  primary  and  principal 
debtor.  The  rule  also  applies  to  a' grantee  of 
the  mortfifagor,  who  takes  a  conveyance  of  the 
land  subject  to  the  mortgage,  and  expressly  as- 
sumes and  promises  to  pay  it  as  a  part  of  the 
consideration.  He  is  thereby  made  the  prin- 
cipal debtor,  and  the  land  is  the  primary  fund 
for  payment.  If  he  pays  off  the  mortgage,  it 
is  extinguished."  2  Pom.  Eq.  Jur.  §  797,  and 
authorities. 

"The  assignment  to  one  of  his  own  debt  is 
an  absurdity."  8heru>ood  v.  GMcr,  8  Bev.  L. 
880,  24  Am.  Dec.  264;  Freem.  Judgm.  89. 

But  it  is  eamestlv  urged  that  Wood,  at  the 
time  he  paid  for  the  judgment  and  took  the 
assignment  to  himself,  was  not  the  primary 
debtor,  and  personally  liable  for  the  judgment, 
for  the  reason  that  he  had  been  discnarged  in 
bankruptcv,  and  that  had  relieved  him 
from  the  legal  liability  to  pay  the  judgment, 
and  therefore  he  was  not  the  debtor,  but  had 
acQuired  the  right  to  purchase  and  hold  a 
judgment  against  his  own  property  precisely 
as  any  stranger  mi^ht  do.  We  do  not  so  un- 
derstand the  facts  of  the  case.  It  appears  that 
Moore  assigned  his  judgment  to  6.  T.  Wood, 
the  defendant,  on  July  8,  1874^  and  that  he 
was  not  discharged  in  bankruptcy  until  July 
28,  1874,  so  that  there  is  no  foundation  for  the 
view  si^gested.  But,  if  the  facts  were  as 
claimed,  we  could  not  accept  the  conclusion 
insisted  on.  The  land  was  not  administered  in 
bankruptcy,  and  must  have  still  remained  the 
proper^  of  Wood,  the  debtor.  If  not,  to 
whom  did  it  belong  ?  Certainly  not  to  the  as- 
signee in  bankruptcy.  Wood  paid  for  a  judg- 
ment against  himself,  and,  if  his  discharge  m 
bankruptcy  relieved  him  from  the  legal  lia- 
bility to  pay  the  judgment  of  the  plaintiff,  it 
was  certainly  not  paia,  and,  being  a  debt  still, 
had  a  lien  upon  the  land.  We  hardly  think  it 
can  be  said  that  he  had  ceased  in  any  sense  to 
be  the  debtor.     Wilson  v.  KeUy,  16  S.  C.  216. 

We  do  not  think  the  cases  cited  sustain  the 

Eroposition  that  a  Judgment  may  be  purchased 
y  the  defendant  in  execution,  and  kept  open 
for  his  future  use,  in  selling  lands  which  be- 
long to  him,  although  he  may,  as  to  the  debt, 
have  been  discharged  in  bankruptcy.  The 
authorities  referred  to  relate  to  mortgages,  and 
while  our  court  has  held  that  a  mortga^  may 
be  kept  open  by  an  express  agreement  in  writ- 
ing to  that  effect,  there  being  an  intervening  in- 
cumbrance, we  have  not  been  able  to  find  a 
case  where  a  judgment  paid  for  by  the  defend- 
ant in  execution,  and  merely  assigned  to  him. 
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was  kept  open  for  the  benefit  of  the  defendant 
in  execution.  See  Agnew  v.  Charlotte,  CA  A. 
B,  Co,  24  S.  C.  18,  and  JSavassa  Ouano  Co.  v. 
B$chard8on,  26  S.  C.  401. 

The  judgment  of  this  court  is  that  the  judg- 
ment  <^  the  Circuit  Court  he  retBersed,  and  the 


rule  be  made  absohite  against  the  sheriff,  and 
that  the  case  be  remanded  to  the  circuit  for 
such  further  proceedings  as  may  be  deemed 
necessary  to  carnr  into  effect  the  conclusion 
herein  announced,. 
Simpson,  Ch,  J,,  and  MclTer»  J,,  concur. 
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1.  Dedarations  of  workmen  to  the  sa- 
perintendent»on  aoitting^  employment,  that 
a  oertaln  physician  had  told  them  the  silk  on  which 
they  were  working  contained  arsenic  enough  to 
make  their  work  dangerous,  are  not  admiasibie 
in  evidence  against  the  physician  in  an  action 
against  him  by  the  employer  for  slander. 

8,  A  person  cannot  be  held  liable  Ibr  an 
nnaathorlaed  repetition  of  his  slander 
in  stating  that  silk  on  which  employes  were  work- 
ing contained  arsenic  sufficient  to  make  the  work 
dangerous,  on  the  ground  that  anyone  who  heard 
the  report  was  bound  to  repeat  it  to  the  work- 
men. 

(November  20, 1889.) 

ON  plaintifiTs  exceptions.  Sustained, 
This  was  an  action  in  the  Superior  Court, 
Franklin  County,  to  recover  damage  to  plain- 
tiffs business  by  words  alleged  to  have  been 
spoken  by  defendant  which  caused  plaintiff's 
employes  to  quit  work. 

At  the  trial,  which  was  before  a  jury,  the 
plaintiff  introduced  evidence  tending  to  show 
that  he  was  a  manufacturer  of  whip-snaps  from 
silk  thread,  and  that  in  the  month  oi  June, 
1887,  the  defendant,  who  was  a  physician  in 
that  town,  had  circulated  the  report  that  he 
had  sent  some  of  the  silk  thread,  used  in  the 
manufacture,  to  the  state  board  of  health  for 
anal^rsis  and  received  from  that  board  a  report 
that  it  contained  arsenic  in  sufficient  quantities 
to  be  dangerous  to  the  employes  using  it  in  the 
way  they  did. 

The  witness  who  testified  to  these  facts  had 
also  testified  that  he  was  and  had  been  from 
March,  1887,  the  agent  of  the  plaintiff  who  su- 
perintended this  business,  and  he  was  permit- 
ted, on  the  assurance  of  the  plaintiff's  counsel, 
that  he  expected  to  prove,  later,  that  certain  of 
the  employes,  for  the  loss  of  whose  services 
damages  were  specified  in  the  declaration,  had 
stopped  work  by  reason  of  the  statement  of  the 
defendant  to  them,  above  referred  to,  relative 
to  the  report  of  the  board  of  health,  to  testify 
that  these  employ^  stopped  work  on  the  11th 
day  of  June,  1887,  for  some  time.  The  plain- 
tiff then,  to  prove  the  reason  why  they  stopped 
work,  asked  the  witness,  "whether  they  gave 
any  reason  for  stopping  work." 

NOTB.— SZonderotu  chajrgt^  when  octionabZe. 

A  general  charge  of  being  drunk,  in  order  to  be 
actionable,  must  be  coupled  with  some  business  in 
which  drunkenness  is  a  disqualification,  or  tends  to 
constitute  incapacity.  Broughton  v.  McG rew  (Ind.) 
6  L.  B.  A.  406,  note,  and  80  Fed.  Bep.  072. 
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This  question  was  excluded  by  the  court. 

The  plaintiff  afterwards  asked:  "What,  if 
anything,  did  they  say  as  reason  for  stopping?" 

This  question  the  court  also  excluded. 

Afterwards  the  plaintiff  introduced  as  wit- 
ness Anna  M.  Brackett,  who  testified  that  she 
was,  in  June,  1887,  an  employ^  of  the  plaintiff 
in  the  manufacture  of  the  whip  snaps  in  Ash- 
field,  and  that  in  the  first  part  of  that  month 
she  stopped  making  as  many  whip-snaps  as  be- 
fore because  she  heard  there  was  poison  in  the 
silk. 

The  plaintiff  then  asked  the  witness  from 
whom  die  heard  this,  and  she  stated  she  could 
not  remember. 

The  plain  tiff  ,|then  stating  to  the  court  that  he 
could  not  identify  the  person  repeating  this  re- 
port to  her,  or  produce  any  further  evidence 
that  it  originated  from  the  defendant,  except 
evidence  that  the  defendant  had  circulated  iden- 
tical statements,  and  that  the  informant  of  the 
witness  stated  to  her  that  the  report  came  from 
the  defendant,  further  inquired,  *'What  was 
the  report  which  you  heard  in  June,  1887,  which 
caused  you,  asyou  have  testified,  to  make  a  less 
number  of  whip-snaps?" 

This  question  the  court  excluded. 

The  plaintiff  also  asked  her:  "  From  whom 
was  the  report  stated  to  you  to  have  come,  if 
from  anyone?" 

This  question  the  court  also  excluded. 

There  was  evidence  tending  to  show  that  the 
question  whether  there  was  arsenic  in  the  silk 
had  been  a  matter  of  discussion  among  the 
employ §s,  and  in  the  community  in  Ashfield 
since  the  preceding  February;  and  that  several 
of  the  employes  had  received  medical  advice 
that  there  was  arsenic  in  it,  but  their  work  had 
not  fallen  off  before  June,  and  that  in  fact 
there  was  no  arsenic  in  the  silk. 

The  plaintiff,  having  duly  excepted  to  the 
several  exclusions  of  evidence  above  set  forth, 
and  the  jury  having  returned  a  verdict  for  the 
defendant,  filed  exceptions. 

Mr.  Henry  Winn*  for  plaintiff: 

The  plaintiff  had  a  right  to  call  for  the  dec- 
larations of  the  employS  made  to  his  foreman 
when  they  left: 

Because  the  case  required  him  to  prove  the 
mental  feeling  of  fear  in  the  employes;  and 
declarations  are  admissible  to  prove  tfiis. 

Iladley  v.  Carter,  8  N.  H.  40,  48;  Jacobs  v. 
Whitcomb,  10  Cush.  265,  257;  Lund  v.  T^ti^*- 
horough,  9  Cush.  36,  41,  43. 

Because  what  they  said  was  part  of  the  res 
gestm — a  main  material  fact. 

Btarkie,  Ev.  p.  89;  Monroe  v.  State,  6  Q^  85. 

Declarations  may  be  admissible  to  show  Uie 
mental  cause  for  action. 

Tliomdike  v.  Boston,  1  >Iet.  242,  247. 

The  response  might  have  been,  "Fear  to 
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work,  caused  by  a  statement  to  us  of  Dr.  Fes- 
seDden  that  he  had  a  report,  etc.  [as  stated]." 
The  plaintiff  had  a  right  to  this  even,  as  pri- 
mary evidence  that  the  defendant  repeated  the 
dander  to  the  employes  in  question. 

Bex  V.  FoUer,  6  Car.  &  P.  826;  Travelers  Im. 
Oo.  ▼.  Motley,  76  U.  S.  8  WalL  897,  406,  407, 
408  (19  L.  ed.  487,  440,  441). 

The  rules  applied  in  ordinary  cases  of  slander, 
where  there  is  no  duty  of  repetition  and  the  re- 
p^ter  is  liahle  for  the  repetition  while  the 
originator  may  not  be,  seem  out  of  place  in  this 
case. 

Berry  y.Eandley,  16  L.  T.  N.  8.  263;  Sioift 
▼.  Winierbotham,  L  R  8  Q.  B.  244,  258. 

Mr,  John  A*  Aiken,  for  defendant: 

Each  employ  S  was  the  only  person  who  could, 
as  a  witness,  state  his  or  her  reason  for  stop- 
ping. 

Odgers,  Libel  and  Slander,  1st  Am.  ed.*818; 
Ashley  V.  Harrieon,  1  Sep.  48,  50;  TilkY.  Par- 
eons,  2  Car.  &  P.  201. 

Defendant  is  not  liable  for  the  repetition  of 
the  alleged  slander  by  another  person. 

Bastings  v.  Stetson,  126  Mass.  829, 881;  Shurl- 
lefY.  Parker,  180  Mass.  298,  296. 

The  law  of  England  as  to  liability  for  the 
repetition  of  a  slander  by  a  person  other  than 
the  defendant,  is  the  same  as  our  own. 

Odgers,  Libel  and  Slandier,  1st  Am.  ed.  *814, 
815. 

Holmes*  J.,  delivered  the  opinion  of  the 
court: 

It  was  a  part  of  the  plaintiff's  case  that  the 
cause  of  his  workmen  s  leaving  his  employ- 
ment was  the  defendant's  false  story.  If,  as 
may  be  assumed,  the  excluded  testimony 
would  have  shown  that  the  workmen  when 
they  left  gave  as  their  reason  to  the  sup^^n- 
tendent  that  the  defendant  had  told  them  that 
the  board  of  health  reported  arsenic  in  the  silk, 
the  evidence  was  admissible  to  show  that  their 
belief  in  the  presence  of  poison  was  their  rea- 
son in  fact  Jyund  v.  ^ngsborough,  9  Cush. 
86, 41,  48;  Afieson  v.  Kinnaird,  6  East,  188, 198; 
Madley  v.  Carter,  8  N.  H.  40,  48;  U.  8.  v. 
Penn,  18  Nat.  Bankr.  Reg.  464,  467. 

We  cannot  follow  the  ruling  at  Nisi  Prius 
in  Tilk  V.  Parsons,  2  Car.  &  P.  201,  that  the 
testimony  of  the  persons  concerned  is  the  only 
evidence  to  prove  their  motives.  We  rather 
agree  with  Mr.  Starkie  that  such  declarations, 
made  with  no  apparent  motive  for  misstate- 
ment, may  be  better  evidence  of  the  maker's 
state  of  mind  at  the  time  ihxai.  the  subsequent 
testimony  of  the  same  persons.  Btarkie,  Ev. 
10th  Am.  ed.  *89. 

But,  as  a  rule,  such  declarations  are  not  evi- 
dence of  the  past  facts  which  they  may  redte. 
The  cases  in  which  they  have  been  admitted  to 
prove  the  cause  of  a  wound  or  injury,  when  the 
declarations  were  made  at  the  time,  or  imme- 
diately after  the  event,  .if  not  exceptions  to  the 
general  rule,  at  least  mark  the  limit  of  admis- 
sibility. Com.  V.  HackeU,  2  Allen,  186,  140: 
Com,  V.  McPiJce,  8  Cush.  184;  Travelers  Ins, 
Co.  V.  Mosley,  76  U.  S.  8  Wall.  897  [19  L.  ed. 
4871. 

ThQ  excluded  testimony  was  not  competent 
to  prove  that  the  defendant  did  tell  the  work- 
men the  story.  As  to  that  it  was  mere  hear- 
say and  was  not  within  the  scoi)e  of  the  special 
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reasons  which  led  to  the  decisions  last  cited. 
Boosar.  Boston  Loan  a?.182  Mass.  489;  Cliapin 
V.  Marlborough,  9  Gray,  244;  Baeon  v.  Charl' 
ton,  7  Cush.  581,  686;  Aveson  v.  Kinnaird, 
supra;  People  v.  ThomUfn,  74  Cal.  482,  486. 

It  is  admitted,  however,  that  there  was 
independent  testimony  that  defendant  spoke 
to  ibe  workmen,  and  therefore  the  exceptions 
must  be  sustained. 

[The  above  paragraph  was  substituted  by 
the  court  for  the  one  originally  written,  after 
this  page  was  in  print.    '&D.\ 


It  is  argued  that  the  defendant  was  answer- 
able for  tuQ  repetition  of  such  a  story  as  this, 
on  the  ground  that  anyone  who  heard  it  was 
morally  bound  to  repeat  it  to  the  workmen. 
The  general  rule  that  a  man  is  not  liable  for  a 
third  person's  actionable  and  unauthorized 
repetition  of  bis  slander  is  settled.  Bastings  v. 
Stetson,  126  Mass.  829,  Sdl;ShurtleffY.  Parker, 
130  Mass.  298,  296. 

If  the  repetition  is  privileged  the  question 
becomes  somewhat  different.  It  is  true  that 
the  fact  that  the  sufferer  has  no  action  against 
one  person  is  not  a  sufficient  reason  for  giving 
him  one  against  another.  Even  if  otherwise  he 
is  remediless.  But  the  case  is  withdrawn  from 
the  principles  applied  in  many  instances,  that 
the  law  will  look  no  further  back  than  to  the 
wrongdoer  who  is  the  proximate  cause  of  the 
consequence  complained  of.  Clifford  v.  Allan- 
tic  Cotton  MiUs,  146  Mass.  47,  49,  5  New  Eng. 
Rep.  666. 

We* need  not  now  decide  that  when  the 
original  slander  was  uttered  under  such  cii^ 
cumstances  that  the  privileged  repetition  man- 
ifestly was  to  be  expected,  the  damage  caused 
by  the  repetition  could  not  be  recovered  for  to 
the  same  extent  as  if  the  defendant  had  re- 
peated the  slander  himself.  Compare  Berry  v. 
Handley,  16  L.  T.  N.  8.  268;  ParkinsY.  Scott, 
1  Hurl.  &  C.  158;  Keenholts  v.  Becker,  8Denio, 
846,  852;  Termlliger  v.  Wands,  17  N.  Y.  54, 
59;  Fowles  v.  Bowen,  80  N.  Y.  20,  22;  Titus  v. 
Sumner,  4A  N.  Y.  266;  Bassdl  v.  Elmore,  48  N. 
Y.  561. 

In  the  case  before  us  it  did  notjippear  that 
the  repetition  was  privileged.  Assuming  that 
the  story  heard  by  Anna  Bracket  t  was  the  one 
set  in  motion  by  the  defendant,  there  was  no 
evidence  as  to  how  it  came  from  him  to  her. 
He  may  have  uttei*ed  it  to  a  stranger  and  it 
may  have  passed  through  twenty  mouths  be- 
fore it  reached  the  plaintiff's  workmen.  We 
do  not  know  whether  those  who  repeated  it  be- 
lieved it,  or  whether  any  one  of  them  made  it 
in  pursuance  of  a  supposed  duty;  or  if  a 
stranger  and  a  volunteer  under  any  circum* 
stances  could  make  out  a  case  of  privilege, 
whether  such  circumstances  existed.  See  Shurt- 
leffy,  Parker,  supra;  Joannes  v.  Bennett,  6 
Allen,  169,  171;  Krebs  v.  Oliver,  12  Gray,  289. 
248;  Waller  v.  Loch,  L.  R.  7  Q.  B.  Div.  619, 
621;  Banes  Y.  Snead,  L.  R.  6  Q.  B.  608,  611. 

It  cannot  be  contended  that  anyone  who 
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heaid  the  story  was  uuaer  such  a  moral  obli- 1  tion  until  at  last  It  reached  the  plaintiff's  work- 


SitioD  to  repeat  it  broadcast  without  further 
quiry  that  the  defendant  must  be  taken  to 
liave  contemplated  and  authorized  the  repeti- 


men. 
Exe&ptum$  mstained. 


IOWA  SUPREME  COURT. 


W.  J.  OANTILLON  et  al. 

DUBUQUE  &  NORTHWESTERN  R.  CO. 

et  al,,  Appts, 

\ Iowa ) 

1.  Railroad  eompanles  have  the  rl^ht 
to  transfbr  their  roads  and  franohjses  under 
the  provisions  of  the  Iowa  Code. 

2*  A  railroad  eompany  aided  in  its  eon- 
\Btniction  by  a  tas  voted  by  a  township 

may,  before  completion  of  its  road,  voluntarily 
transfer  it  to  another  company  and  ptill  preserve 
tta  ricrht  to  the  tax;  but  suoh  contracts  are  not  en- 
forceable without  tender  or  delivery  of  stock  in 
the  company  having  the  ownership  of  the  prop- 
erty. 

8*  The  fkct  that  an  assessment  has  been 
onoeused  in  making  a  levy  of  taxes  which  has 
passed  to  the  county  treasurer  for  collection  will 
not  avoid  a  railroad-aid  tax  levied  upon  the  same 
assessment  although  the  assessment  for  the  ensu- 
ing year  has  been  completed  before  the  levy.  If 
such  former  assessment  is  designed  by  the  law  or 
agreed  upon  by  the  parties  as  the  basis  for  such 
levy. 

4.  The  levy  of  a  rai]road«aid  tas  upon 
the  assessment  for  the  year  in  which  the  lax 


was  voted,  rather  than  upon  that  for  the  year  in 
which  the  tax  was  levied,  may  not  be  erroneous, 
in  view  of  the  time  the  tax  was  voted  and  other 
droumstances  of  the  case. 

{Gromaer  and  BoCAro^,  JJ.,  dissent) 

6.  Where  a  railroad  eompany  has  eom- 
plied  with  the  terms  upon  which  a  tax  to 
aid  it  Is  to  be  collectible,  by  doing  the  required 
amount  of  work  in  the  required  time,  and  com- 
pleting its  road  to  the  required  point,  the  oolleo- 
tion  of  the  tax  cannot  be  defeated  by  the  faot 
that  the  road  Is  not  yet  completed  to  the  destins- 
tlon  mentioned  in  the  oompany*8  articles  of  incor- 
poration, where  the  reaching  of  its  ultimate  des- 
tination was  not  made  one  of  the  conditions 
upon  which  the  collection  of  the  tax  depended. 

6*  The  repeal  of  the  law  under  which  the 
tax  was  voted  will  not  avoid  the  tax  wbere,  after 
suoh  vote  and  before  the  repeal,  the  company  en- 
gaged as  actively  in  the  preparation  for  the  work 
of  construction  as  it  could  at  that  season  of  the 
year,  and  prosecuted  its  work  with  energy,  when 
the  weather  permitted,  in  good  faith  of  the  tax 
voted. 

(May  29,1888.) 

APPEAL  hj  defendants  from  a  judgment  of 
the  Dubuque  District  Court  in  favor  of 


KoTB.— Corporate  powers  are  euch  as  are  conferred 

byetalute. 

The  powers  of  corporations  are  such  and  such 
only  as  are  conferred  on  them  by  the  Acts  of  the 
Legislatures  of  the  several  States  under  whtoh  they 
are  created  and  organized.  Oregon  B.  &  Nav.  Go. 
v.  Oregonlan  R.  Go.  180  U.  8. 1(32  L.  ed.  888);  Thomas 
V.  West  Jersey  B.  Go.'lOl  U.  8. 71  (25  L.  ed.  950). 

In  grants  by  the  public  nothing  passes  by  impli- 
cation; and  on  doubtfni  points  the  construction  of 
the  grant  must  be  against  the  grantee.  Oregon  B. 
ft  Nav.  Go.  V.  Oregonlan  B.  Go.  supra;  Dubuque  & 
P.  B.  Go.  V.  Litchfield,  64  U.  8.  23  How.  66  (16  L.  ed. 
600):  8t.  Glair  Go.  Tump.  Go.  v.  Illinois,  .06  U.  8. 68 
<2iL.ed.661). 

A  new  corporation  may  be  created  by  the  union 
of  two  or  more  corporations,  and  its  powers  and 
privileges  designated  by  reference  to  the  charters 
of  other  companies.  Maine  Gent.  B.  Go.  v.  Maine, 
WU.8.489(24L.ed.886j. 

Authority  conferred  on  raiUroads  to  eoneolidate, 

A  state  legislature  has  power  to  confer  author- 
ity upon  railroad  corporations  to  consolidate,  and 
without  such  authority  railroad  corporations  or- 
ganized separately  cannot  merge  and  consolidate 
their  Interests  Ferguson  v.  Meredith,  68  U.  8. 1 
Wall.  25  ar  L.  ed.  604). 

Acts  authorizing  the  consolidation  of  corpora- 
tions are  Acts  of  incorporation.  See  Louisville,  N. 
A.  &  a  B.  Go.  v.  Boney,8L.  B.  A.  436,  note,  117 Ind. 
601. 

Where  the  statute  and  the  vote  of  the  electois, 
taken  together,  authorize  the  subscription  and  the 
iBBue  of  the  bonds,  no  formal  order  of  the  county 
oourt  to  do  those  acts  is  necessary.  livingston  Go. 
T.  First  Nat.  Bank,  128  U.  8. 102  (82  L.  ed.  859). 

Upon  the  consolidation  of  two  or  more  railroad 

5  L.  R  A. 


companies  under  authority  of  law,  the  presump- 
tlon  Is  that  the  new  company  tias  all  the  powers 
and  privileges,  and  is  subject  to  all  the  restrictions 
and  liabilities,  of  the  old  companies  out  of  which  it 
was  created.  Tennessee  v.  Whitworth,  117  U.  8. 139 
l29  L.  ed.  838);  TomUnson  v.  Branch,  82  U.  8. 15  Wall. 
460  (21 L.  ed.  388);  Branch  v.  Gharleston,  92  H.  8. 077 
(28  L.  ed.  760);  Scotland  Go.  v.  Thomas,  94  V.  8. 682 
(24  L.  ed.  219);  Green  Go.  y.  Gonneas,  109  U.  &  104C67 
L.ed.872). 

The  Legislature  may  confer  this  authority  eitiier 
in  the  charter  or  by  statute,  and,  when  aoteid  upon, 
the  two  corporations  become  united  in  Interest  and 
capacity,  and  form  one  single  oorporatlon.  State 
v.  Maine  Gent.  B.  Go.  66  Me.  488;  Com.  t.  Atlan- 
tic &  G.  W.  B.  Go.  58  Pa.  9;  Phihi.  &  W.  B.  Co.  v. ' 
Maryland,  51 U.  8. 10  How.  876  (13  L.  ed.  461);  Meyer 
V.  Johnston,  58  Ala.  287;  Paine  v.  Lake  Brie  A  L.  B. 
Go.  81  Ind.  288;  State  v.  Sherman,  22  Ohio  St.  411; 
McMahan  v.  Morrison,  16  Ind.  172;  Indianapolis,  G. 
ft  L.  B.  Go.  V.  Jones,  28  Ind.  465;  Boston  ft  P.  B.  Co. 
V.  Midland  B.  Go.  1  Gray  (Mass.)  846;  TonUinaon  v. 
Branch,  supra. 

The  power  to  consolidate,  when  exercised.  Is  re- 
garded as  a  new  charter.  State  v.  Maine  Gent.  B. 
Go.  supra;  8  Wood,  Bailway  Law,  1680. 

Generally  the  old  corporations  are  dissolved,  and 
their  franchises  are  conferred  upon  the  new  oom- 
pany.  Meyer  v.  Johnston,  supra;  Ferguson  v.  Mer- 
edith, 68  U.  8.  1  Wall.  25  a7  L.  ed.  604);  MiUer  v. 
Lancaster,  5  Goldw.  (Tenn.)  514;  Baton  ft  H.  B.  Oc. 
V.  Hunt,  20  Ind.  457;  Columbus,  a  ft  L  C.  B.  Go.  v. 
Powell,  40  Ind.  87;  Indianapolis,  C  ft  L.  B.  Oo.  v. 
Jones,  mipro. 

OonaolidcUed  corporation  eiweeeds  to  rioMs  and  ob- 
Uoalions  of  Us  constituents. 

As  a  general  rule  the  consolidated  oorporatiaa 
succeeds  to  the  rights  of  the  oonstituent  oorpoca- 


See  also  13  L.B.  A.  811. 
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plaiDtiffs  Id  an  action  to  restrain  defendants 
from  takine  any  steps  to  enforce  a  certain  tax 
voted  in  aid  of  the  Dubuque  &  Northwestern 
Railway  Company,  and  to  cancel  the  said  tax 
on  the  tax  lists  of  JDubuque  County.    Beverssd, 

At  the  first  hearing  of  this  case  the  judg- 
ment of  the  district  court  was  affirmed.  There- 
after a  petition  for  rehearing  was  granted  and 
the  case  was  reargued  in  January,  1889. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Fouke  Sb  Lyon  and  Lusk  Sb 
Bunn*  for  appellants: 

The  right  of  the  company  to  the  tax  was 
yested  betore  April  9, 18^,  when  the  Aid  Law 
was  repealed,  and  was  not  affected  by  such  re- 
peal. 

Burges  v.  Mabin,  70  Iowa,  688. 

The  vote,  with  the  expenditure  of  money 
«nd  commencement  of  work  in  reliance  upon 
Uie  vote,  constituted  a  complete  and  binding 
contract  which  was  protected  by  the  Constitu- 
tion of  the  United  States,  and  it  was  impossible 
for  the  Legislature  to  destroy  its  obligation. 

Dubuque  v.  Illinois  Gent,  B,  Go.  39  Iowa.  58; 
Msh  V.  J^erson  Police  Jury,  116  U.  8. 131  (29 
L.  ed.  587):  Moultrie  Go.  v.  Bockingham  Sap. 
Bank,  92  U.  8.  631  (23  L.  ed.  631). 

In  Ghicago,  B.  I.  d  P.  B.  Go,  v.  GrinneU,  51 
Iowa,  482,  the  court  said:  '*The  survey  of  the 
route  and  location  of  the  line  of  the  railroad  is 
a  part  of  the  work  of  construction." 

Sioux  Gity  ds  D.  M.  B.  Go.  v.  Ghicago,  M.  d 
St.  P.  B.  Go.  27  Fed.  Rep.  774. 

The  sale  of  the  railroad  by  the  Dubuque 
Company  did  not  affect  its  right  to  the  tax. 

Thie  contract  of  May  5, 1885,  alienating  the 


road,  was  a  nullity.    It  was  made  by  the  direc- 
tors, and  never  submitted  to  the  stockholders. 

Morawetz.  Priv.  Corp.  §§  510,  611,  613; 
Chicago  Gity  B.  Co.  v.  AUerton,  86  U.  8,  18 
Wall.  233  (21  L.  ed.  902). 

Directors  have  no  authority  to  sell  and  dis- 
pose of  the  property  of  the  corporation  essen- 
tial to  the  carrymg  on  of  its  business. 

Penobscot  A  K.  B.  Co,  v.  Dunn,  39  Me.  687; 
Bedford  B.  Co,  v.  Bowser,  48  Pa.  29;  Burke  v. 
Smith,  83  U.  8.  16  Wall.  395  (21  L.  ed.  36^; 
White  Mountains  B.  Co.  v.  Eastman,  34  N.  U. 
124;  Metropolitan  E.  B.  Co.  v.  Manhattan  B, 
Co.  15  Am.  &  Eng.  R  R.  Cas.  92  and  noU. 

If  the  general  laws  under  which  a  railroad 
company  is  organized  provide  that  it  may 
consolidate  with  other  companies,  a  subscrip- 
tion for  shares  in  the  company  is  not  rescinded 
by  a  consolidation.  The  shareholders  of  each 
of  the  original  companies  become  shareholden 
of  the  consolidated  company. 

Morawetz,  Priv.  Corp.  §  951;  1  Wood,  Rrfil 
way  Law,  §  39;  Nugent  v.  Putnam  Go.  86  U.  8. 
19  Wall.  248  (22 L.  ed.  88);  Scotland  Go.  v.  Thorn 
as,  94  U.  8.  689  (24  L.  ed.  219);  East  Lincoln  t 
Davenport,  94  U.  8.  801  (24  L.  ed.  322);  Wilson 
V.  SaUimanca,  90  U.  8.  499  (25  L.  ed.  330); 
Menasha  v.  Hazard,  102  U.  8.  95  (26  L.  ed.  85); 
New  Buffalo  Twp.  v.  Cambria  Iron  Go.  ICfe 
U.  8.  76  (26  L.  ed.  1025);  Bates  Go.  v.  Winters, 
112  U.  8.  325  (28  L.  ed.  744);  Atchison,  G.  dP. 
B.  Go.  V.  Phillips  Go.  25  Kan.  261,  272. 

The  consolidation  did  not  exonerate  the 
ori^nal  stockholders  of  the  companies  from 
their  liability  to  pay  their  8ubscn|>tion8,  noi 
release  the  township  from  its  subscription. 


tlons  unless  otherwise  provided  bv  statute.  See 
Louisville,  N.  A.  &  a  B.  Co.  v.  Boney,  8  L.  B.  A 
437,  note,  117  Ind.  601. 

A  rallToad  oompcmy  formed  by  the  consolidation 
of  two  companies  succeeds  to  all  the  riffhts  of  each 
of  the  corporations  of  which  It  Is  composed,  and 
may  compromise  and  settle  a  claim  against  one  of 
them,  and  sustain  an  action  to  enforce  the  settle- 
ment   Paine  v.  Lake  Erie  &  L.  B.  Co.  81  Ind.  288. 

The  mere  consolidation,  however,  does  not  have 
the  effect  to  transfer  tiie  unexercised  right  of  a 
'Constituent  company,  although  the  consolidation 
'merges  the  franchisee  and  privileges  of  each  con- 
stituent. State  V.  Garroutte,  67  Mo.  445:  Green  Co. 
V.  ConnesB,  100  U.  S.  104  (27  L.  ed.  872). 

So  the  privilege  on  a  subscription  does  not  pass 
^  the  consolidated  company  In  liissourl  since  the 
new  Constitution  took  effect.  Wagner  v.  Heety, 
«0Mo.  160. 

Where  a  railway  company  subsequently  consoli- 
dates with  another  company  under  a  new  name 
and  transfers  Its  property  to  the  new  company  sub- 
ject to  all  charfifee,  liens  and  equities,  such  new 
company  Is  under  obligations  to  complete  the  con- 
tract made  by  the  original  company.  Union  Pao. 
^  Co.  V.  HcAlplne,  128  U.  8. 805  (82  L.  ed.  878). 

Under  the  Missouri  Act  to  authorize  the  consoli- 
dation of  railroad  companies  with  companies  In 
Adjoining  States,  the  consolidated  company  is  en- 
titled to  the  same  privileges  that  the  domestic  com- 
pany was  entitled  to  at  the  time  the  consolidation 
took  place.  Livingston  Co.  v.  Hist  Nat.  Bank,  128 
U.8.]a2(82L.ed.860>. 

MimkipaH  subseripUtm  in  aUd  of  railroad  eou" 

struetion, 

A  change  In  the  Constitution  of  the  State  of  BIl- 
fiois  Is  made  which  prohibits  such  subscription. 
The  change  does  not  affect  the  right  of  the  coipo- 
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ration  to  make  the  subscription  and  issue  Its  bonds 
after  such  constitutional  provision  goes  into  effect, 
where  the  Legislature  had  already  authorized  it  to 
do  so.   People  v.  Logan  Co.  68  111.  374. 

Such  constitutional  provisions  are  wholly  pros- 
pective. Calhoun  Co.  v.  (Jalbraith,  99  U.  S.  214  (26 
L.  ed.  410);  Henry  Co.  r.  Nicolay,  95  U.  S.  619  (24  L. 
ed.  804);  Cass  Co.  v.  Glllett,  100  U.  S.  585  (25  L.  ed. 
585>;  Nicolay  v.  St.  Clair  Co.  8  Dill.  163;  Callaway 
Co.  y.  Foster,  96  U.  S.  667  (28  L.  ed.  911);  Huldekoper 
V.  Dallas  Co.  8  Dill.  171;  Macon  Co.  v.  Shores,  97  U. 
8.  272  (24  L.  ed.  888);  Louisiana  City  v.  Taylor,  106 
U.  8.  454  (26  L.  ed.  1188);  Schuyler  Co.  v.  Thomas,  98 
U.  S.  169  (25  L.  ed.  88);  State  v.  Clark,  28  Minn.  422; 
Scotland  Co.  v.  Thomas,  94  U.  8. 682  (24  L.  ed.  219); 
1  Wood,  Ballway  Law,  818. 

Consolidation  of  railroad  companies  does  not 
avoid  a  subscription  to  the  stock  of  one  of  the  old 
companies  when  such  consolidation  was  authorized 
by  law  at  the  time  the  subscriptions  were  made. 
Bates  Co.  v.  Winters,  112  U.  8.  825  (28  L.  ed.  744); 
Bast  Lincoln  v.  Davenport,  94  U.  8.  801  (24  L.  ed. 
822);  Henry  Co.  v.  Nicolay,  suproi  New  Buffalo 
Twp.  V.  Cambria  Iron  Co.  105  U.  8. 78  (26  L.  ed.  1024); 
Chlckamlng  Twp.  v.  Carpenter,  106  U.  6. 668  (27  L. 
ed.  807). 

Nor  will  consolidation  In  such  a  case  destroy  the 
power  of  a  municipal  corporation  to  make  a  sub- 
scnription  which  it  was  authorized  to  make  to  one 
of  the  old  companies.  The  new  company  succeeds 
to  the  right  to  receive  the  subscription.  Scotland 
Co.  V.  Thomas,  and  Schuyler  Co.  v.  Thomas,  supra; 
Wilson  V.  Salamanca  Twp.  90  U.  8. 499  (25  L.  ed.  83(9; 
Empire  Twp.  v.  Darlington,  101  U.  S.  87  (25  L.  ed. 
878);  Menasha  v.  Hazard,  102  U.  8. 81  (26  L.  ed.  88). 

If  two  or  more  railway  companies  consoli- 
date before  the  subscriptions  to  the  stock  thereof 
have  been  paid,  under  authority  obtained  sub- 
sequent to  the  subscriptions,  or  if  by  the  oonsolida- 
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ifugent  ▼.  l^tnam  Co.  mpra,  and  cases  cited; 
Cork  &T.R.  Co.  v.  Baterson,  87  Eng.  L,  &  Eq. 
398;  Mxon  ▼.  BrovmUno,  8  Huflst.  &  N.  686; 
Sparrow  v.  EDannille  d  0.  B,  Co.  1  Ind.  869; 
Bish  v.  Johnson,  21  Ind.  299;  Banna  v.  (%'7i- 
Cf'nnaff  <fi  ^  IF.  2?.  C%>.  20  Ind.  80;  8prague 
V.  lUin/ns  River  B.  Go.  19  111.  174;  Banet  v. 
ulZto/i  d8.  R  Go.  13  HI.  604. 

In  Sparrow  y.  Ehanwille  AO.  R,  Oo,!  Ind. 
869,  the  court  says:  "The  contract,  having 
been  made  under  the  law  authorizing  consoli- 
dation, must  be  presumed  to  have  been  made 
with  reference  to  it,  and  cannot,  therefore,  be 
impaired  because  the  law  is  a  part  of  the  con- 
tract," 

Banna  ▼.  Cincinnati  d  Ft.  W.  B.  Co.  20 
Ind.  80.  See  Burlington  d  M,  B  B.  Go.  y. 
White,  5  Iowa,  409;  Washinffton  College  v. 
Duke,  14  Iowa,  14;  Union  Ebtel  Go.  y.  Eenee, 
79  N.  Y.  468. 

The  repeal  of  the  law  of  chapter  169,  Laws  of 
20tn  General  Assembly,  did  not  affect  the  com- 
pany's right  to  the  tax,  because,  under  §  45  of 
the  Code,  the  rifi^fat  is  preserved. 

Burgee  v.  Mabin,  70  Iowa,  683;  Barihel  y. 
Header,  72  Iowa,  125.  See  Cooley,  Const.  Lim. 
*294,  and  cases  cited;  Ogden  y.  Saunders,  25 
U.  S.  12  Wheat.  218,  259  (6  L.  ed.  606). 

The  vote  with  the  expenditure  of  money  and 
commencement  of  work  in  reliance  upon  it 
constitute  a  contract 

Burges  v.  Mabin,  70  Iowa,  688. 

By  section  1802  railroad  companies  receiving 
aid  or  having  made  other  contracts  for  delivery 


of  stock  were  enabled  to  avail  themselves  of 
the  rights  given  by  statute  to  sell  to  or  consol- 
idate with  connecting  lines  without  defeating 
their  right  to  the  taxes,  provided  they  tendered 
to  the  taxpayers  stock  of  the  purchasing  or 
consolidateid  company. 

Chicago,  M.  ABt.P.B.  Co.  y.  Bkea,  67  Iowa, 
783. 

The  tax  was  properly  extended  on  the  basis- 
of  the  assessment  of  1888,  the  year  in  which  it 
was  voted 

Parsons  y.  ChUds,  86  Iowa,  110. 

When  taxes  are  erroneously  assessed  the 
reinedy  of  a  party  is  by  application  to  the  board 
of  equalization  for  a  correction  of  the  error,, 
and  such  remedy  is  exclusive. 

Powers  y.  Bowman,  68  Iowa,  861;  Macklot 
y.  Davenport,  17  Iowa,  879;  Nugent  v.  Bates, 
51  Iowa,  77. 

Plaintiff  cannpt  claim  relief  from  an  irregu- 
lar assessment  which  works  him  no  prejudice. 

Litchfield  v.  Hamilton  Oo.'AO  Iowa,  68. 

E|q[uity  will  not  interfere  to  prevent  the  col- 
lection of  taxes  authorized  by  law. 

Cedar  Bapids  <fc  M.  B.  B.  Co.  v.  Carroll  Co. 
41  Iowa,  174;  SUmx  CUy  &  St.  P.  B.  Co.  v. 
Osceola  Co.  45  Iowa,  177;  PatUrson  v.  Baumer^ 

43  Iowa,  482;  Iowa  Bailroad  Land  Co.  v.  Car- 
rol Co,  89  Iowa,  154;  Iowa  Bailroad  Land 
Go.  v.  Sac  Co.  89  Iowa,  128;  Conway  v.  Touii'- 
kin,  28  Iowa,  297;  Cook  Go.  y.  Chicago,  B. 
db  Q.  B.  Go.  85  111.  460;  Yid^  v.  TThompson,. 

44  m.  9. 

The  proceedings  to  be  stayed  must  be  inequi- 


tion  the  object  and  purposes  of  the  original  enter- 
prise are  radically  changed,  it  Is  held  that  such  sub- 
scriptions to  the  stock,  whether  by  municipal  cor- 
porations or  Individuals,  are  thereby  discharged. 
Martin  v.  Junction  B.  Co.  12  Ind.  006;  Harshman  v. 
Bates  Co.  02  U.  &  660  (23  L.  ed.  747);  McCray  v.  Junc- 
tion B.  Co.  0  Ind.  858;  8  Wood,  Railway  Law,  1686. 

A  municipal  corporation  has  no  power  to  acqui- 
esce In  a  radical  change  In  the  original  plan  which 
so  far  changes  the  enterprise  that  the  vote  In  favor 
of  the  subscription  does  not  apply  to  the  new  en- 
terprise. Ferguson  v.  Meredith,  68  IT.  S.  1  Wall.  40 
a?  L.  ed.  608):  State  v.  Nemaha  Go.  10  Kan.  568;  Mo- 
Mahan  v.  Morrison,  16  Ind.  172. 

This  rule,  however,  does  not  apply  where  author- 
ity to  consolidate  existed  when  the  subscription 
was  made  or  the  vote  was  taken.  Mansfield,  C.  ft 
L.  M.  B.  Co.  y.  Brown,  26  Ohio  St.  2*28;  Sparrow  v. 
EvansvUle  &  a  B.  Go.  7  Ind.  860. 

Bonds  in  aid  of  raUroad  construction ;  power  to 

issue. 

The  power  to  issue  bonds  to  one  corporation  will 
not  authorize  their  issuance  to  another  corpora^ 
tion,  and  this  rule  applies  to  a  consolidated  com- 
pany (Harshman  v.  Bates  Go.  02  U.  S.  560  (23  L.  ed. 
747);  Sherrard  v.  Lafayette  Go.  8  Dill.  236;  Marsh  v. 
Fulton  Go.  77  U.  8. 10  WalL  676  (10  L.  ed.  1040);  and 
the  fact  that  subsequent  to  the  making  the  sub- 
scription and  before  issue  of  the  bonds  the  company 
entitled  to  them  transferred  Its  franchise  does  not 
alter  the  case.  Henry  Go.  v.  Nicolay,  05  IT.  S.  610 
(24  L.  ed.  804);  Scotland  Go.  v.  Thomas,  04  U.  S.  682 
(24  L.  ed.  210). 

It  is  otherwise  where,  before  the  subscription  and 
bonds  were  voted,  the  company  was  authorized  to 
consolidate  with  companies  constructing  connect- 
ing lines.  Menasha  v.  Hazard,  102  U.  &  81  (26  L.  ed. 
88);  Wilson  v.  Salamanca  Twp.  00  U.  8. 400  (26  L.  ed. 
380);  Mt  Yemon  v.  Hovey,  62  Ind.  568. 

So  where  the  laws  of  the  State  allow  the  consoll- 
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dation.  Nugent  v.  Putnam  Go.  86  U.  S.  10  Wall. 
241  (22  L.  ed.  83);  New  Buffalo  Twp.  v.  Gambria  Iron 
Go.  105  a.  a  78  (26  L.  ed.  1024);  Ghiokamlng  v.  Gar-^ 
penter,  106  U.  S.  668  (27  L.  ed.  807). 

If  It  appears  that  the  new  company  is  substan* 
tlally  the  same  as  the  old  one,  the  corporation  may 
vote  to  issue  the  bonds  to  the  new  company.  So- 
ciety for  Savings  v.  New  London,  20  Gonn.  174; 
Gom.  V.  Pittsburgh,  41  Pa.  278;  Empire  Twp.  y.  Dar- 
Ungton,  101 U.  S.  87  (26  L.  ed.  878);  Lewis  v.  Glaren- 
don,  6  DHL  820;  East  Lincoln  v.  Davenport,  04  U.  S. 
801  (24  L.  ed.  3S2);  HI.  Midland  B.  Go.  v.  Bamett,  86 
m.313. 

And  even  the  sale  of  the  road  before  its  comple- 
tion, by  the  corporation  in  whose  favor  the  tax 
was  voted,  with  a  reservation  that  the  purchaser 
shall  complete  the  roadbed  and  collect  the  tax,  will 
not  defeat  its  right  to  the  tax  after  the  road  is- 
completed.  Muscatine  Western  B.  Go.  v.  Horton^ 
88  Iowa,  88. 

But  where  the  corporation  is  essentially  different 
from  that  designated  by  the  vote  or  petition,  as- 
where  It  has  a  different  name  and  route  or  termi- 
nus, the  subscription  is  void.  Bochester,  N.  &  P. 
B.  Go.  V.  Guyler,  7  Lans.  (N.  Y.)  48L 

In  order  to  mvalldatea  subscription  by  a  town, 
etc.,  the  consolidation  must  work  such  a  funda- 
mental change  ia  the  purpose  of  the  corporation 
as  would  operate  to  release  individual  subscribers 
to  the  stock.  Lynch  v.  Eastern,  L.  &  M.  K.  Go.  37 
Wis.  480;  1  Wood,  Bailway  Law,  316. 

Where  a  county  having  lawful  authority  issued 
Its  bonds  in  payment  of  its  subscription  to  a  rail- 
road company,  it  was  estopped  from  denying  the 
vaUdlty  of  the  bonds  in  the  hands  of  a  bona  fide 
holder,  to  whom  they  were  transferred  for  value 
by  the  consolidated  company.  Tipton  Go.  y.  Botr- 
ers  Locomotive  &  Mach.  Works,  108  U.  S.  523  (26  L, 
ed.  840);  Scotland  Go.  v.  Thomas,  04  U.  S.  688  (24  L. 
ed.  210);  Henry  Go.  v.  Nicolay,  06  U.  S.  610  i24  L.  etU 
304);  Menasha  v.  Hazard.  102  U.  S.  81  (28  L.  ivl.  83>. 
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table  and  unjust,  and  such  that  it  will  be 
against  conscience  to  allow  them  to  go  on. 

Stokes  V.  Knarr,  [11  Wis.  889;  AhUman  v. 
Both,  12  Wis.  91. 

The  will  of  the  people  in  voting  the  tax  must 
be  sustained,  if  possible,  and  be  favorably  con- 
strued. Technical  defects  or  irregularities  are 
to  be  disregurded  bv  the  court. 

Cooley,  Taxn.  887;  Irwin  v.  Lowe,  89  Ind. 
640. 

Paraona  v.  Ohilds,  86  Iowa,  108,  is  a  case 
nearly  akin  to  the  case  at  bar. 

See  also  Harwood  v.  Brotonell,  48  Iowa,  657; 
JPerrin  v.  Benson,  49  Iowa,  825;  Contoay  v. 
T<mnkin,  28  Iowa,  295;  Milwaukee  d  St.  P.  B. 
Go,  V.  Koswth  Co.  41  Iowa,  57;  Eaeton  v.  Saih 
ery,  44  Iowa,  654;  Snell  v.  Fort  Dodge,  45  Iowa, 
564. 

The  valuation  for  the  year  the  tax  was  voted 
furnishes  the  basis  for  the  assessment,  no  mat- 
ter when  made. 

Bichardsr.  WapeUo  Co.  48  Iowa,  507;  Code, 
§  812;  SneU  v.  Bort  Dodge,  45  Iowa,  567,  cited, 
Albany  dh  B.  Mining  Co,  v.  Auditor  General, 
87  Mich.  891. 

Messrs.  W.  J.  Cantillon  and  William 
€b*aham  for  appellees. 

Gbmniper*  J.,  delivered  the  opinion  of  the 
court: 

This  case  is  before  us  on  rehearing,  an  opin- 
ion having  been  filed,  affirming  the  judgment 
of  the  district  court  At  the  former  hearing 
the  case  was  disposed  of  under  the  rulings  in 
Manning  ▼.  Mathews.  66  Iowa,  675;  Blunt  v. 
Carpenter,  68 Iowa,  265.  and  Barthely.  Meader, 
72  Iowa,  125, — the  rule  in  such  cases  being 
that  alienation  of  the  road  before  completion 
and  after  taxes  voted  in  aid  of  its  construction 
works  a  forfeiture  of  the  tax. 

Defendant  urges  upon  the  attention  of  the 
court  the  consideration  that  this  case  is  dis- 
tinguishable from  those  cited  by  its  facts  as  to 
the  alleged  sale.  In  the  cases  referred  to  there 
was,  after  the  voting  of  the  tax,  either  an  ab^ 
solute  sale  of  the  road,  or  what  amounted  to  a 
lease  in  perpetuity,  and,  for  all  practical  pur- 
poses to  the  taxpayer,  an  absolute  sale.  The 
holdings  in  such  cases  are  based  on  the  theory 
that  the  payment  of  the  tax  is  upon  contract 
that  the  taxpayer  shall  have  an  interest  in  the 
property  he  helped  to  create;  and  that  for  the 
company  to  voluntarily  place  the  road  beyond 
its  power  to  give  such  interest  avoids  the  obli- 
gation for  payment. 

After  a  careful  consideration  of  the  law  and 
the  arguments  we  are  convinced  that  this  case 
is  distinguishable  from  the  others  as  to  its 
facts,  and  controlled  by  a  different  rule  of  law. 

The  aid  to  the  defenaant  company  was  voted 
December  20,  1888.  On  the  6th  of  May.  1885, 
thereafter  the  defendant  company,  which  for 
convenience  we  will  denominate  (as  it  is  in  the 
record)  "The  Dubuque  Company,"  entered  in- 
to two  agreements,— one  with  the  Minnesota 
Loan  &  Debenture  Company,  by  the  terms  of 
which  the  latter  company  was  to  construct  for 
the  Dubuque  Company  its  Ifaieof  road  for  fifty 
miles;  and  one  with  the  Minnesota  &  North- 
western Railroad  Company,  by  the  terms  of 
which,  after  the  Dubuque  Company  should 
complete  its  fifty  miles  of  road,  the  lines  of  the 
two  companies  should  be  joined  so  as  to  con- 
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stitute  a  single  line  of  road,  and  their  corporate 
interests  should  be  consolidated.  This  a^pnee- 
ment  by  the  Dubuque  Company  receivecT  the- 
assent  of  its  board  ot  directors,  but  not  of  the 
stockholders.  There  is  no  doubt  in  our  minds 
but  that  from  May  5,  1885^  it  was  the  purpose 
of  the  officers  oi  the  Dubuque  Company  to 
make  the  consolidation  when  the  fifty  miles  of 
road  was  completed,  which  was  in  fact  done. 
On  the  13th  of  November.  1886,  and  just  after 
tSie  completion  of  the  fifty  o&iles  of  road  by  the 
Dubuque  Company,  the  Dubuque  Company 
and  the  Minnesota  &  Northwestern  Railroad 
Company  entered  into  two  contracts:  (1)  one 
by  the  terms  of  which  the  contract  of  May  5,. 
1885,  was  abrogated;  and  (2)  one  by  the  terms 
of  which  the  two  lines  of  road  were  united, 
and  the  two  companies  consolidated  in  such 
manner  that  the  consolidated  line  came  under 
the  control  and  management  of  the  Minnesota 
&  Northwestern  Railroad  Company.  In  fact, 
for  the  purpose  of  this  case  it  may  be  said  to 
have  been  ah  absolute  sale  of  the  road  to  the 
managing  company. 

In  the  contract  of  May  5,  1885,  there  was  no 
agreement  by  which  the  purchasing  company 
was  to  issue  the  certificates  for  stock  due  on 
payment  of  the  taxes  voted.  In  the  contract  of 
November  18,  1886,  there  was  an  agreement 
that  such  taxpayers  should  have  the  stock  iu 
the  roads  as  consolidated. 

1.  These  facts  are  sufficiently  full  for  the 
presentation  of  our  views  on  this  question.  As 
we  understand,  it  is  the  claim  of  appellees  that 
the  mere  fact  of  the  sale  of  the  rdad  operates 
to  avoid  the  tax,  regardless  of  the  fact  of 
whether  or  not  the  taxpayer  would  be  entitled 
to  his  certificates  of  stock  from  the  purchasing 
company  owning  the  line  aided  by  the  tax. 

The  right  of  railroad  companies  to  transfer 
their  roads  and  franchises  is  so  well  understood, 
and  so  clearly  provided  for  by  statute,  that  no 
citation  in  that  respect  is  necessary.  If  appel- 
lant's theory,  that  a  company  aided  by  such  a 
tax  may  before  the  completion  of  its  road 
transfer  it  to  another  company,  and  still  pre- 
serve its  right  to  the  tax,  has  support  in  the 
statute,  it  is  by  virtue  of  section  1802  of  the 
Code,  which  reads  as  follows:  "Where  any 
railway  company  shall  be  organized  under  a 
corporate  name,  and  shall  have  made  contracts 
for  payments' to  it  upon  delivery  of  stock  in 
such  company,  and  shall,  subsequent  to  such 
contracts,  have  changed  their  corporate  name» 
or  when  the  real  ownership  in  the  property, 
rights,  powers  and  franchises  have  passed,  le- 
gally or  equitably,  into  any  other  company,  no- 
such  contracts  shall  be  enforced  in  law  or  equi- 
ty, until  tender  or  delivery  of  stock  in  such 
last-named  corporation  or  company." 

This  section  has  not  heretofore  received  ju- 
tiicial  construction,  and  we  must  express  a  re- 
gret that  the  legislative  purpose  is  not  more 
apparent  than  it  seems  to  be.  It,  however,  is 
clearly  apparent  that  cases  are  contemplated 
where  payments  are  to  be  made  to  the  company 
upon  delivery  of  stock  in  the  company;  and  it 
is  equally  clear  that  it  contemplates  that  the- 
ownership  of  the  property,  rights,  powers  and 
franchises  may  legally  pass  to  another  com- 
pany while  such  contracts  for  payments  exist;, 
but  such  contracts  are  not  enforceable  without 
tender  or  delivery  of  stock  in  the  company 
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baviDg  the  ownership  of  the  property,  etc. 
To  our  minds  two  queries  are  presenled:  (1) 
Does  the  section  embrace  oblifi^tioDs  for  pay- 
ment of  taxes  voted  as  in  this  case  ?  and  (2) 
Does  it  embrace  voluntary  conveyances  bv  one 
company  to  another  ?  As  to  thenrst,  the  letter 
of  the  law  makes  it  applicable  to  contracts  for 
payments  upon  delivery  of  stock.  Counsel  in 
this  case  agree,  and  we  have  held,  that  the  ob- 
ligation of  the  taxpayer  in  such  cases  arises  on 
contract,  and  the  obligation  for  payment  is  de- 
pendent upon  the  delivery  of  stock.  Acts  20th 
<^n.  Assem.  chap.  159. 

The  language  of  the  law  as  to  contracts  is 
ceneral,  and  we  see  no  reason  for  excluding 
from  its  operation  this  class  of  contracts.  Ajb 
to  the  second  query,  the  language  of  the  law  is 
also  very  general.  It  speaks  of  cases  where  the 
ownership  legally  passes  to  another  company. 
It  is  sufficiently  broad  to  include  voluntary  and 
involuntary  conveyances.  At  the  first  reading 
there  was  something  of  a  hesitancy  in  giving  to 
the  section  so  broad  a  meaning;  but  the  rules 
for  construction,  and  our  reflections,  lead  us  to 
the  conviction  that  nothing  less  was  designed. 
In  argument  no  reasons  are  suggested  against 
such  a  construction,  and  none  whatever  occur 
to  us.  With  this  view  of  the  law,  it  is  plain 
that  the  case  is  distinguishable  b^ts  facts  from 
those  on  which  the  former  opinion  is  based. 
The  parties  must  be  held  to  a  knowledge  of  the 
law  at  the  time  the  tax  was  voted,  and  that  the 
compan]|  bad  the  right  to  transfer  the  road,  and 
that  thereafter  the  obligation  for  payment 
would  depend  upon  the  readiness  of  the  pur- 
chasing company  to  deliver  the  stock. 

We  do  not  leave  out  of  view  in  this  case  the 
fact  that  by  the  a^eement  of  May  5, 1885,  there 
was  no  provision  in  the  contract  of  sale  for  the 
purchasing  company  delivering  ttie  stock. 
There  are  many  doubts  surrounding  the  valid- 
ity of  that  sale,*  but  with  our  views  we  think  It 
unnecessary  to  determine  them.  We  may  say 
it  was  a  valid  sale.  Looking  to  the  same  sec- 
tion, we  do  not  find  a  requirement  that  in  mak- 
ing the  sale  the  delivery  of  this  stock  shall  be 
provided  for;  and  it  is  of  no  concern  to  the  tax- 
payer whether  such  a  provision  is  made  as  be- 
tween the  companies  or  not.  The  law  exempts 
the  taxpayer  from  payment  unless  the  stock  is 
forthcoming.  By  the  contract  of  sale,  Novem- 
ber 18,  188o,  provision  is  made  for  the  stock  in 
the  consolidated  line,  and  the  evidence  clearly 
shows  that  it  is  of  greater  market  value  than  it 
would  be  in  the  former  road.  Considered  in 
the  light  of  a  pecuniary  advantage,  the  transfer 
was  greatly  to  the  interest  of  taxpayers,  and 
hence  they  are  without  any  special  claims  to 
•equitable  consideration. 

2.  The  tax  was  voted  December  20,  1888. 
The  levy  was  made  September  30,  1884,  after 
the  levy  of  the  taxes  for  that  year  for  state  and 
•county  purposes,  the  levy  for  state  and  county 

?urpo6es  being  made  on  the  assessment  of  1884. 
'hat  for  the  railroad  tax  was  levied  on  the  as- 
sessment for  1888,  and  appellees  insist  that  the 
tax  is  void  for  that  reason.  It  is  ai^pellees'  con- 
tention that,  the  board  of  supervisors  having 
used  the  assessment  for  1888  for  the  levy  or 
taxes  in  September  of  that  year,  and  the  tax 
list  having  passed  to  the  treasurer  for  collection, 
the  assessment  had  served  its  full  purpose,  and 
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that  it  could  not  be  made  the  basis  of  a  levy  in 
1884. 

After  a  township  has  voted  aid^to  a  railroad 
company,  the  law  makes  it  the  duty  of  the  town- 
ship clerk  or  the  clerk  of  the  election  to  certify 
the  facts  to  the  county  auditor,  who  shall  at 
once  cause  such  certificate  to  be  recorded  in  the 
office  of  the  county  .recorder.  And  then  fol- 
lows this  provision:  ''Whenlsnch  certificates 
shall  have  been  made  and  recorded,  the  board 
of  supervisors  of  the  county  shall,  at  the  time 
of  levying  the  ordinary  taxes  next  following, 
levy  such  taxes  as  are  voted  under  the  provis- 
ions of  this  Act  as  shown  by  said  certificate, 
and  cause  the  same  to  be  placed  on  the  tax  lists 
of  the  proper  township,  incorporated  city  or 
town,  indicating  in  their  order  thereupon  when 
and  in  what  proportion  the  same  are  to  be  col- 
lected, and  upon  what  conditions  the  same 
are  ^o  be  paid  to  the  railroad  companies;  a 
certified  copy  of  which  said  order  shall  accom- 
pany the  tax  lists.  Said  taxes  shall  be  col- 
lected at  the  time  or  times  specified  in  said  or- 
der, in  the  same  manner,  and  be  subject  to  the 
same  penalties  for  nonpayment,  after  they  aie 
collectible,  as  other  taxes,  or  as  may  be  stated 
in  the  petition  asking  said  election."  Acts 
20th  Qen,  Assem.  chap.  159,  §^  3. 

The  foregoing  is  our  only  statutory  guide  as 
to  assessment  on  which  to  make  the  levy.  We 
do  not  accept  the  theory  of  appellees  that,  the 
levy  of  taxes  for  188$  for  general  purposes 
having  been  made  on  the  assessment  for  that 
year,  the  same  assessment  could  not  be  used  for 
another  levy;  that  is,  we  all  see  no  reason  why* 
after  tiie  levy  is  made,  the  same  assessment  may 
not  be  used  for  another  levy,  if  the  law  so  de- 
signed. The  assessment  for  the  year  which  the 
law  really  contemplates  ia  but  the  instrument 
or  means  for  measuring  or  ascertaining  the 
amount  of  the  individual's  indebtedness  to  the 
company,  as  he  is  to  pay  5  per  cent  of  the  as- 
sessed valuation  of  his  property.  The  extent 
of  such  an  obligation  may  be  measured  by  the 
assessment  of  any  year  the  law  may  designate 
or  the  parties  agree  upon,  and  the  fact  that  the 
assessment  has  once  been  used  would  make  no 
difference. 

We  say  this  much  only  in  answer  to  a  daim 
that  an  assessment  can  only  be  used  as  the  basis 
of  a  levy  for  a  single  year.  Appellants'  theory 
is  that,  the  tax  being  voted  in  December,  1883, 
the  law  contemplates  a  levy  on  the  assessment 
for  that  year;  that  both  the  'company  and  the 
taxpayer  then  know  what  the  assessment  is, 
and  contract  with  knowledge  of  the  amount  to 
be  paid  by  the  one  and  received  by  the  other; 
while,  if  the  levy  is  to  be  on  a  future  assess- 
ment, they  make  their  contract  in  ignorance  of 
so  important  a  consideration.  If  this  thou^t 
is  to  be  a  controlling  one,  we  experience  a  diffi- 
culty in  fixing  a  time  to  serve  as  a  dividing  line 
between  levies  on  past  or  future  assessments. 

In  the  case  of  Fanons  v.  ChUds,  86  Iowa, 
108,  the  court  had  under  consideration  the  ques- 
tion of  which  of  two  assessments  was  the  prop- 
er one  for  the  levy  where  taxes  had  been  voted 
to  aid  the  construction  of  a  railroad.  In  that 
case  the  aid  was  voted  March  80, 1860,  and  the 
court  held  ^hat  the  levy  should  be  on  the  aoocas 
men;  of  that  year,  and  used  this  language:  *'In 
view  of  the  provisions  of  our  statute,  as  above 
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mcntioned^and  Dumerous  others,  it  is  very  man- 
ifest that  the  tax  voted  and  souf^ht  to  be  en- 
joined in  this  case  was  regularly  and  legally  to 
he  levied  upon  the  assessment  of  1869,  the  year 
Id  which  it  was  voted.*' 

There  is  much  doubt  of  a  purpose  in  that 
case  to  hold  that  in  all  cases  of  voting  such  aid 
the  levy  must  be  made  on  the  assessment  of  the 
calendar  year  in  which  it  was  voted.  In  fact, 
there  are  some  words  used  indicating  that  the 
holding  is  only  applicable  to  that  case.  We  are 
not  without  apprehension  of  danger  in  flxine: 
upon  any  definite  time  as  applicable  to  all  such 
cases.  However,  a  majority  of  this  court  are 
of  the  opinion  Uiat,  in  view  of  the  time  the  tax 
was  voted,  with  other  facts  in  this  case,  the 
levy  of  the  tax  on  the  assessment  for  1888  is 
not  erroneous,  and  that  the  claim  of  appellees 
in  that  respect  cannot  avail  to  defeat  the  tax. 

Justice  Kothrocl^  and  the  writer  of  this  opin- 
ion hold  to  the  view  that  the  assessment  for 
1884  is  the  one  on  which  the  lev^  should  have 
been  made,  but  think  the  plaintiffs  are  not  en- 
titled to  relief  on  that  account.  There  was  an 
assessment  for  1884,  and  we  think  before  equi- 
ty will  restrain  the  collection  of  the  tax  because 
of  the  levy  on  the  wron^  assessment,  the  plain- 
tiffs must  show  prejudice  resulting  from  the 
error;  as  that,  in  consequence  of  the  levy  being 
on  the  .wron^  assessment,  a  greater  tax  is  im- 
posed. If  the  amount  of  the  tax  is  less  or 
equal,  there  can  certainly  be  no  just  grounds  of 
complaint.  It  is  not  like  a  case  where  there  had 
been  no  assessment  for  the  year  1884  to  enable 
the  plaintiffs  to  know  as  to  their  prejudice,  and 
allege  the  fact,  if  true. 

8.  The  articles  of  incorporation  of  the  Du- 
buque Company  state  that  the  objects  of  incor- 
poration are  to  construct,  operate  and  maintain 
a  railroad  from  Dubuque  in  a  western  and 
northwestern  direction  in  Iowa,  Minnesota  and 
Dakota,  to  a  junction  with  the  Northern  Paci- 
fic. It  is  urffed  that  the  line  as  now  formed, 
and  extendea  from  Dubuque  to  St.  Paul,  is 
such  a  departure  from  the  original  undertaking 
as  to  avoid  the  tax.  The  petition  signed  by  the 
citizens  of  the  township  in  which  the  vote  was 
ordered,  and  the  notice  for  the  election,  con- 
form to  the  statutory  requirements  in  stating 
the  amount  of  work  to  be  done  on  the  road, 
and  when  and  where  it  must  be  done,  and  to 


what  point  the  road  must  be  completed,  before 
the  tax  was  collectible,  and  these  provisions 
have  been  fully  complied  with.  The  record  of 
the  case  satisfies  us  that  at  the  time  the  tax  was 
voted  the  general  course  was  designed  to  be 
north  and  northwest,  but  the  extent  of  the  line, 
and  its  northern  terminus,  were  matters  which 
circumstances  in  the  future  must  determine. 
It  was  well  known  that  if  the  enterprise  proved 
a  success  it  must  have  financial  aia  from  other 
quarters  than  Dubuque,  and  it  must  have  been 
understood  that  changjps  might  be  necessitated 
in  securing  the  needful  assistance.  The  record 
does  not  disclose  that  the  tax  was  voted  upon 
condition  that  the  road  was  to  be  constructed 
into  any  other  State  or  Territory.  It  was 
known  that  the  incorporators  at  the  organiza- 
tion of  the  company  had  as  objective  points 
Minnesota  and  Dakota,  and  the  Northern  Paci- 
fic. The  reaching  of  such  points  was  not  a  con- 
dition of  payment,  and  we  are  unable  to  say 
that  the  road  may  not  yet  be  so  constructed. 
We  do  not  think  in  this  respect  there  is  such  a 
deviation  from  the  conditions  under  which  the 
tax  was  voted  as  to  excuse  the  payment. 

4.  This  tax,  as  before  stated,  was  voted  on 
the  20th  of  December,  1883,  and  the  law  under 
which  it  was  voted  was  repealed  April  9, 1884, 
and  appellees'say  that  fact  avoids  the  tax. 

The  case  of  Burgee  v.  Mdbin,  70  Iowa,  683, 
is  decisive  of  the  law  of  this  branch  of  the  case. 
There  is  some  question  as  to  the  amount  of 
money  and  time  expended  after  the  vote  and 
before  the  repeal  of  the  law.  But  we  think  it 
was  unmistakably  sufi9cientto  support  the  con- 
tract, and  avoid  the  operation  of  the  repealing 
Statute.  It  is  sufScient  to  say  that  after  the 
tax  was  voted  the  company  engaged  as  actively 
in  the  preparation  for  the  work  of  construction 
as  it  could  well  do  at  that  season  of  the  year, 
and  with  the[opening  spring  prosecuted  its  work 
with  energy,  and  compli^  with  the  contract 
on  its  part.  We  think,  also,  that  the  expend- 
itures made  and  the  work  done  were  in  faith  of 
the  tax  voted. 

With  these  views  we  reach  the  conclusion, 
on  rehearing  of  the  case,  that  the  petition  is 
without  merit,  and  that  it  should  be  dismissed* 

Bevereed. 

Second  petition  for  rehearing  denied. 
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WESTMORELAND   &   CAMBRIA    NAT- 
URAL GAS  CO.,  Appt., 

Ira  DE  WITT  et  cU. 
(....Pa ) 

1.  Tlie  possession  of  the  soil  by  the 
owner  for  the  purposes  of  tillage,  etc.,  gives 
him  no  i>ofl8e88ion  of  gas  under  the  surface  as 
against  parties  to  whom  he  has  leased  the  land 
for  gas  purposes,  and  who  remain  in  possession  of 
a  well  which  gives  them  the  sole  control  of  the 
gas  so  far  as  it3  utilization  is  concerned,  and  the 
sole  posBCflsion  of  which  it  is  capable,  apart  from 
the  land. 

8*  A  lense  of  a  certain  tpaet  of  land  for 

rm  purposes  providing  that  no  wells  shall  be 
R.A. 


drilled  within  800  feet  of  a  certain  building,  is  as 
much  a  lease  of  tbat  part  of  the  territory  as  of 
any  other  pert,  subject  to  the  provision  as  to  lo- 
cating wells  upon  it. 

8*  An  injunction  may  be  §^ranted  to  pre- 
vent  wrongfully  drilling  a  gas  well  in  territory 
leased  to  complainant. 

4.  A  stipulation  that  a  lease  shall  be 
void  if  any  payments  remain  unpaid  for  thirty 
days  does  not  make  a  forfeiture  for  delay  in  pay- 
ment absolute  and  self  operative  without  action 
by  either  party. 

6*  A  forfeiture  will  not  be  enforced  un- 
der a  stipulation  that  a  lease  shall  be  nuU 
and  void  for  default  of  any  payment  for*  thirty 
days,  merely  because  of  fiUlure  for  more  than 
thirty  days  to  pay  part  of  a  certain  payment  due, 
where  both  parties  had  disregarded  the  strict 
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terms  as  to  paymeut,  some  payments  belDgr  made 
'  before  due,  and  no  reference  was  made  to  thede- 
teult  until  long  after  the  amount  due  had  been 
paid. 

(November  4, 1880.) 

APPEAL  from  a  decree  of  the  Court  of  Com- 
moD  Pleas  of  Westmoreland  County  dis- 
missing plaintiff's  bill  for  an  in  junction  against 
drilling  a  gas  well  on  territoiy  .which  was 
claimed  by  it  under  a  lease.    Reversed, 

The  case  is  stated  in  the  opinion. 

Messrs.  Moorhead'ft  Head*  for  appel- 
lant: 

Ejectment  will  not  lie  on  a  lease  like  the  pres- 
ent. 

Chamberlain  v.  Daw,  16  W.  N.  C.  532.  See 
also  Johnstoton  Iron  Co.  v.  Cambria  Iron  Co,  82 
Pa.  241;  TitusviUe  Novelty  Iran  WorJa^  App.  77 
Pa.  103. 

A  lease  like  the  present  is  an  incorporeal  her- 
editament (Funk  V.  Baldeman,  58  Pa.  229), 
and  therefore  cannot  be  the  subject  of  eject- 
ment. 

Black  V.  Eepburne,  2  Yeates,  331. 

Equity  will  restrain  a  trespass  of  a  perma- 
nent natura 

Masson's  App.  70  Pa.  26;  Smith  dt  FUeJds 
App.  69  Pa.  475;  Leininger^s  App.  106  Pa.  398. 

Jurisdiction  in  equity  depends  not  so  much 
on  the  want  of  a  common-law  remedy  as  upon 
its  inadequacy,  and  its  exercise  is  a  matter  w  hich 
often  rests  in  Uie -discretion  of  the  court. 

Bierbower's  App.  107  Pa.  14. 

To  the  same  effect  is  Brush  Electric  Go^s 
App.  6  Cent.  Rep.  129.  114  Pa.  574.  See  also 
Earlejfs  App.  121  Pa.  496. 

Equity  will  interfere,  and  by  injunction  pro- 
tect the  clear  rights  of  a  suitor,  derived  either 
from  contract  or  ancient  possession. 

Biddle  v.  Ash,  2  Ashmead,  211. 

Messrs.  D.  S.  Atkinson,  J.  M.  Peoples, 
Vin  E.  Williams  and  W.  A«  GriiBth,  for 
appellees: 

Contracts  of  this  character  wiD  be  strictly  en- 
forced, and  forfeitures  provided  for  by  contract 
to  promote  and  not  to  retard  by  monopoly  and 
speculation  the  development  of  the  country, 
are  not  odious. 

Brown  v.  Vandergrift,  80  Pa.  142;  MunroeY. 
Armstrong,  96  Pa.  310. 

Mitchell, «/.,  delivered  the  opinion  of  the 
court: 

Complainant  filed  a  bill  setting  forth  a  lease 
of  land  from  Brown,  one  of  the  respondents* 
for  oil  and  gas  purposes,  the  expenditure  of 
large  sums  of  money  under  the  lease,  a  subse- 
quent lease  of  the  same  land  by  Brown,  to  the 
other  respondents,  who  took  with  knowledge  of 
complainant's  rights,  and  the  entry  by  them 
with  the  intent  to  drill  a  well  upon  tne  said  land 
and  take  gas,  etc.  The  bill  concluded  with  an 
averment  that  such  a  well  could  be  drilled  and 
put  in  operation  in  about  forty  days,  long  be- 
fore an  adjudication  could  be  had  upon  the 
rights  of  the  parties,  and  that  thereby  enormous 
waste  would  be  committed  upon  the  premises 
of  complainant  and  irreparable  injury  to  its  in- 
terests, wherefore  it  prayed  an  injunction,  etc. 

The  answer  of  respondents  substantially  ad- 
mitted all  of  the  facts  set  up  in  the  bill  except 
that  the  well  which  they  were  about  to  dnll 
was  on  premises  leased  to  complainant  and 
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that  irreparable  injury  to  complainant  would 
result  therefrom,  and  further  set  up  that 
the  lease  to  complainant  had  been  forfeited 
for  nonpayment  of  certain  moneys  due  there- 
under. 

Two  issues  therefore  were  raised  by  the  plead- 
^^g^f  fir^^f  whether  the  well  contemplated  by 
the  respondents  was  upon  the  leased  land,  and 
secondly,  whether  there  had  been  a  forfeiture 
of  the  lease.  The  actual  facts  not  being  disput- 
ed, both  these  issues  really  turned  on  the  con- 
struction of  the  lease. 

Under  these  issues  the  parties  went  on  for 
some  months  and  completed  their  evidence. 
When,  however,  the  case  came  to  be  argued 
before  the  master,  the  respondents  took  the 
ground  that  the  complainant,  being  out  of  pos- 
session and  its  titie  being  disputed,  had  no 
standing  in  equitv,  but  must  first  establish  its 
rights  at  law.  The  learned  master  adopted  thi» 
view,  foimd  as  a  fact  that  complainant  was 
out  of  possession,  and  reported  as  a  conclusioa 
of  law  therefrom  that  the  bill  must  be  dis- 
missed. The  court  below  adopted  this  report 
with  only  a  formal  opinion  expressing  unwill- 
ingness to  say  the  master  had  erred. 

The  master  finds,  formally,  that  "during 
several  months  prior  to  the  filing  of  the  bill 
Brown,  claiming  a  forfeiture  of  said  lease,  had 
taken  full  and  absolute  possession  of  the  prem- 
ises and  rights  mentioned  and  granted  in  the 
lease."  An  examination,  however,  of  the  evi- 
dence fails  to  disclose  a  single  fact  on  which 
such  a  findiujg  can  be  sustained.  It  rests  en- 
tirely on  a  misconception  of  the  subject  matter 
of  the  possession  in  question,  and  the  nature  of 
the  possession  itself  of  which  the  subject  mat- 
ter is  admitted.  The  subject  of  possession  waa 
not  the  land,  certainly  not  the  siurface.  All  of 
that  except  the  portions  actually  necessary  for 
operating  purposes  was  expressly  reserved  by 
the  lease  to  Brown,  the  lessor.  Except  of  such 
portions  the  complainant  had  no  possessioD 
that  was  not  concurrent  with  that  of  the  lessor, 
if  indeed  it  could  be  called  possession  of  the 
land  at  all.  Complainant's  right  in  the  surface 
of  the  land  under  the  lease  was  rather  in  the 
nature  of  an  easement  of  entry  and  examina- 
tion, with  a  right  of  possession  arising  where  a 
particular  place  of  operation  should  be  selected^ 
and  the  easement  of  ingress,  egress,  storage, 
transportation,  etc,  during  the  continuance  of 
the  operation.  The  real  subject  of  possession 
to  which  complainant  was  entitled  under  the 
lease  was  the  gas  or  oil  contained  in,  or  obtain- 
able through,  the  land. 

The  learned  master  says  gas  is  a  mineral,  and 
while  in  situ  is  part  of  the  land,  and  therefore 
possession  of  Uie  land  is  possession  of  the  gas. 
But  this  deduction  must  be  made  with  some 
qualifications.  Gas,  it  is  true,  is  a  mineral,  but 
it  is  a  mineral  with  peculiar  attributes  which 
require  the  application  of  precedents  arising 
out  of  ordinary  mineral  rights,  with  much  more 
careful  consideration  of  the  principles  involved 
than  the  mere  decisions.  Water  also  is  a  min- 
eral, but  the  decisions  in  ordinary  cases  of  min- 
ing, etc.,  have  never  been  held  as  unqualified 
precedents  in  regard  to  fiowin^,  or  even  to  per- 
colating, waters.  Water  and  oil,  and  still  more 
strongly  gas,  may  be  classed  by  themselves,  if 
the  analogy  be  not  too  fanciful,  as  minerals 
fercB  naturm.    In  common  with  animals,  and 
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onlike  other  minerals,  they  have  the  power  and 
the  tendency  to  escape  without  the  volition  of 
the  owner.  Their  "fugitive  and  wandering 
existence  within  the  limits  of  a  particular  tract 
is  uncertain/*  as  said  hy  Ohirf  Justice  Agnew 
in  Brown  v.  Yamdergrift,  80  Pa.  147, 148.  They 
helonff  to  the  owner  of  the  land  and  are  part  of 
it,  so  long  as  they  are  on  or  in  lt»  and  are  sub- 
ject to  his  control;  but  when  they  escape  and 
go  into  other  land,  or  come  under  another's 
•control,  the  title  of  the  former  owner  is  gone. 
Possession  of  the  land,  therefore,  is  not  nec^^ 
sarily  possession  of  the  gas.  If  an  adjoining, 
or  even  a  distant,  owner,  drills  his  own  land 
snd  taps  your  gas,  so  that  it  comes  into  his  well 
4Uid  under  his  control,  it  is  no  longer  yours  but 
hi8.^And  equally  so,  as  between  tessor  and  les- 
see in  the  present  case,  the  one  who  controls 
the  gas,  has  it  in  his  grasp,  so  to  speak,  is  the 
one  who  has  possession  in  the  legal  as  well  as 
in  the  ordinary  sense  of  the  word. 

Tested  by  these  principles,  there  is  not  the 
slightest  doubt  that  the  possession  of  the  gas, 
as  well  as  the  right  ty  it,  under  this  lease,  was 
in  the  complainant  when  the  bill  was  filed. 
It  had  put  down  a  well  which  had  tapped 
the  gas-bearing  strata,  and  it  was  the  only  one 
on  the  land.  It  had  it  in  its  control,  for  it 
had  only  to  turn  a  valve  to  have  it  flow  into  its 
pipes  ready  for  use.  The  fact  that  it  did  not 
keep  it  flowing,  but  held  it  generally  in  re- 
serve, did  not  affect  its  possession  any  more 
than  a  mill-owner  affects  the  continuance  of 
his  water  right  when  he  shuts  his  sluice  gates. 

On  the  other  hand.  Brown  had  no  possession 
of  the  gas  at  all.  His  possession  of  the  soil  for 
purposes  of  tillage,  etc.,  gave  him  no  actual 
possession  of  the  gas,  and  be  had  no  legal  pos- 
session, for  his  lease  had  conveyed  that  to  an- 
other. How,  then«  had  he  taken  "full  and  ab- 
solute possession  of  the  premises  and  rights"  as 
found  by  the  master?  Apparently  he  had  as- 
serted to  the  complainant  his  claim  that  the 
lease  was  forfeited.  In  addition,  on  one  occa- 
sion, when  the  ageot  of  complainant  was  at 
its  well  for  a  specific  purpose.  Brown  had 
ordered  him  off  the  land,  but  there  is  no  evi- 
dence that  he  went  until  he  had  finished  his 
business  there.  Shortly  before  this  the  com- 
plainant had  sent  men  on  the  land  to  begin  the 
erection  of  a  derrick  for  a  second  well,  and 
Brown  had  ordered  them  off.  This,  which  is 
the  strongest  item  in  the  proof,  is  really  no  evi- 
dence at  all  of  dispossession  of  complainant. 
It  still  remains  in  possession  of  its  well  which 
gave  it  the  sole  control  of  the  gas  so  far  as 
its  utilization  was  concerned,  and  the  sole 
possession  of  which  it  was  capable  apart  from 
the  l^nd,  from  which  it  has  been  legally  severed 
by  the  lease.  The  utmost  that  can  be  said  of 
such  an  occurrence  is  that  it  was  a  violent  and 
temporary  interference  with  that  portion  of 
complainant's  rights  which  authorized  it  to 
put  down  a  second  well.  This  was  no  more  a 
dispossession  of  complainant  from  its  occu- 
pation of  the  gas  than  blocking  up  one  of  a 
farmer's  roads  to  bis  home  would  be  an  ouster 
from  bis  farm. 

We  are  therefore  of  opinion  that  the  master 
was  wrong  in  finding  as  a  fact  that  complain- 
■ant  was  out  of  possession,  and  should  be  re- 
mitted to  an  ejectment  to  establish  its  title  at 
law.    As  to  the  other  objections  to  the  jurisdic- 
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tion  of  equity,  they  require  but  a  brief  noUce. 
The  bill  is  a  bill  to  stay  waste,  and  that  the 
damage  threatened,  even  if  not  irreparable,  is 
entirely  incapable  of  measurement  at  law,  can- 
not be  seriously  questioned.  Such  cases  were 
among  the  earliest,  and  have  always  been  among 
the  most  incontestable,  within  the  chancellor's 
jurisdiction.  It  is  superfluous  to  cite  authori- 
ties for  so  familiar  a  principle,  but  I  may  refer 
to  AUiion's  App,  77  Pa.  221,  as  a  recent  case 
in  this  court,  where  the  invasion  restrained  was 
of  complainants'  right  to  oil,  a  fluid  far  more 
capable  of  accurate  measurement  than  gas. 

The  learned  master  having  come  to  the  con- 
clusion that  the  bill  should  be  dismissed  for 
want  of  equity,  forbore  to  consider  and  pass 
upon  the  substantial  issues  raised  by  the  plead- 
ings. But  as  the  evidence  was  fully  taken  by 
both  parties  before  him,  and  he  has  found  all 
the  facts  necessary  to  a  flnal  determination  of 
the  whole  controversy,  we  will  proceed  to  con- 
sider it.  The  actu<^l  facts,  as  already  said,  are 
not  disputed,  and  both  issues  substantially  de- 
pend upon  the  construction  of  the  lease. 

We  have  therefore  to  consider,  /!r»^, whether 
the  well  threatened  to  be  put  down  by  respond- 
ents was  upon  the  leased  land.  Of  this  there 
cannot  be  the  slightest  doubt.  The  lease  is  of 
'*all  that  certain  tract  of  land,"  etc.  This 
means  the  whole  tract.  The  grant  is  limited 
as  to  intention  **  for  the  sole  and  only  purpose 
of  drilling  and  operating  wells,"  etc.,  but  is  not 
limited  as  to  territory.  Following  the  descrip- 
tion of  the  tract  is  the  clause  on  which  res- 
pondents rely:  '*  No  wells  to  be  drilled  within 
three  hundred  yards  of  the  brick  building  be- 
longing to  J.  H.  Brown."  The  well  which 
respondents  propose  to  bore  is  within  this  pro- 
hibited distance,  and  the  respondents  claim  that 
Brown,  and  they  as  his  lessees,  have  the  right 
to  drill  wells  within  that  part  of  the  territory. 
But  the  clause  in  question  is  neither  a  reserva- 
tion nor  an  exception  as  to  the  land,  but  a 
limitation  as  to  the  privilege  granted,  it  does 
not  in  any  way  diminish  the  area  of  the  land 
leased,  that  is  still  the  whole  tract,  but  it  re- 
stricts the  operations  of  the  lessees  in  putting 
down  wells  to  the  portions  outside  of  the  pro- 
hibited distance.  For  right  of  way  and  other 
purposes  of  the  lease,  excepting  the  location  of 
wells,  the  space  inside  the  stipulated  line  is  as 
much  leased  to  the  lessees  as  any  other  part  of 
the  tract.  The  terms  of  the  grant  would  im 
ply  the  reservation  to  the  lessor  of  the  posses 
sion  of  the  soil  for  purposes  other  than  those 
granted  to  the  lessees,  and  the  parties  have  ex- 
pressed what  otherwise  would  have  been  im- 
plied by  the  provision  that  the  lessor  is  *'to 
fully  use  and  enjoy  the  said  premises  for  the 
purpocs  of  tillage,  except  such  part  as  shall  be 
necessary  for  said  operating  purposes." 

From  the  nature  of  gas  and  gas  operations, 
already  discussed,  the  grant  of  well  rights  is 
necessarily  exclusive.  It  was  so  held,  even  as 
to  oil  wells,  in  Funk  v.  Haldeman,  58  Pa.  229, 
247,  248,  although  in  that  case  the  plaintiff  had 
a  mere  license  to  enter,  etc. ,  and  not,  as  com- 
plainant here,  a  lease  of  the  land.  And  it  is 
exclusive,  in  the  present  case,  over  the  whole 
tract.  As  already  said,  the  clause  relative  to 
the  three  hundred  yards  distance  was  a  restric- 
tion on  the  privilege  granted,  not  a  reservation 
of  any  land  or  any  boring  rights  to  the  lessor. 
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and  a  weii  upon  the  prohibited  portion  was 
Jast  as  damaging  to  the  lessees  as  upon  any 
other  portion  of  the  tract.  The  drilling  of  the 
well  threatened  by  respondents  is  therefore  in 
violation  of  the  lease,  and  should  be  enjoined 
if  the  lease  is  still  in  loroe. 

Secondly,  has  there  been  a  forfeiture  of  the 
kase?  It  Is  claimed  by  respondents  on  account 
of  the  failure  of  the  lessee  to  make  certain  stip- 
ulated payments.  The  lease  is  dated  December 
1, 1886,  and  by  its  terms  the  lessee  was  to  pay 
$600  a  year  for  each  gas  well,  payable  quarter- 
ly in  adVance  from  the  completion  of  each  and 
every  well,  and  in  case  one  well  should  not  be 
completed  within  tJ^^e  months  from  the  date 
of  the  lease,  then  to  pay  "  for  such  delay  the 
sum  of  $125  every  three  months  from  the  date 
of  UiiB  agreement,  .  .  .  and  Hessor,)  agrees  to 
accept  such  sum  as  full  consiaeration  and  pay- 
ment for  such  delay  until  one  well  shall  be 
completed;  and  a  failure  to  complete  one  well, 
or  to  make  any  of  such  payments  within  such 
time,  and  at  such  place  as  above  mentioned, 
renders  this  lease  null  and  void.  ...  It  is 
further  agreed  that  if  any  of  the  within  pa^^- 
ments  remain  unpaid  thirty  days,  then  this 
lease  to  be  nuU  and  void."  These  are  all  the 
provisions  which  bear  upon  the  present  ques- 
tion, and  their  effect  is  entirely  clear.  One 
well  is  to  be  completed  in  three  months,  and 
the  rent  is  to  begin  from  its  completion.  This 
is  the  primary  intent  and  expectation  of  the 
parties.  But  if  not  so  completed,  then  the 
lessee  is  to  {Mty  a  like  amount  from  the  date  of 
the  agreement,  until  one  well  is  completed,  and 
thereafter,  of  course  the  payments  are  not  to  be 
for  delay  at  the  end  of  each  three  months,  but 
as  rent  quarterly  in  advance.  A  failure  to  pay 
any  of  the  sums  due  for  a  period  of  thirty  days 
is  to  render  the  lease  null  and  void.  The  first 
provision  for  forfeiture  cannot  be  read  liter- 
ally and  separately  as  it  is  in  manifest  conflict 
with  the  omer  covenants.  Thus  it  invokes  a 
forfeiture  for  failure  to  complete  one  well  in 
three  months,  but  in  so  doing  it  is  repugnant 
to  the  agreement  to  accept  the  stipulated  "full 
consideration  and  payment  for  delay."  Again 
it  imposes  the  forfeiture  for  failure  to  make 
any  of  the  payments  at  the  time  and  place 
mentioned,  and  in  so  doing  is  in  conflict  with 
the  subsequent  agreement  that  the  forfeiture 
shall  only  be  for  a  default  of  thirty  days. 
Reading  all  these  clauses  together,  therefore,  as 
we  are  bound  to  do,  the  last-mentioned  clause, 
calling  for  a  forfeiture  upon  a  default  of  thirty 
d^  m  the  payments,  is  the  only  one  that  is 
effective  for  the  purpose  of  forfeiture. 

Before  passing  to  the  acts  of  the  parties,  it 
may  be  well  to  notice  very  briefly  the  construc- 
tion of  the  agreement  set  up  by  the  respond- 
ents hi  their  answer,  though  not  pressed  in  their 
argument.  It  is  that  the  default  in  payment, 
ipio  faeto,  created  a  forfeiture,  or,  in  other 
woras,  that  the  forfeiture  was  absolute  and 
self -operating,  without  regard  to  the  acts  or 
wishes  of  the  parties.  Such  a  construction  is 
utterly  untenable.  It  is  contrary,  not  only  to 
the  settled  rules  of  law,  but  to  the  manifest  in- 
tentions of  the  parties.  This  question  is  defln- 
itively  settled  in  WiUi  v.  Hanufacturei^s  Nat- 
ural Qas  Co,  [ante,  608],  at  the  present 
term,  the  opinion  in  whic^  is  filed  herewith 
by  our  brother  Clark. 
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Coming  now  to  the  facts  as  reported  hj  the 
master  and  practically  undisputed,  we  find  that 
the  parties  from  the  outset  entirely  disregarded 
the  strict  times  and  terms  of  payment  as  set 
out  in  the  lease.  On  the  day^  following  the 
date  of  the  lease  the  lessee  paid  $260  on  ac- 
count It  is  admitted  that  such  payment  was 
made,  and  that  it  was  a  voluntary  advance,  as 
nothing  was  or  would  be  due  under  the  lease 
for  three  months,  and  then  only  half  that 
amount.  In  June  another  payment  of  $250 
was  made,  and  this  again  was  more  than  was 
due  under  any  possiBle  construction  of  the 
lease.  A  quarterly  payment  for  delay  had  be- 
come due  on  March  7, 1886.  The  well  being- 
completed  April  28,  there  would,under  the  con- 
struction contended  for  by  the  lessor,  then  be 
due  compensation  for  the  Torty-siz  days  of  ad- 
ditional delay,  amounting  to  $65,  and  a  quar- 
ter's rent  in  advance,  which  letter  was  covered 
by  the  advance  of  $260  in  the  previous  Decem- 
ber. The  June  payment,  therefore,  fuUy  cov- 
ered this  $65,  anotW  quarter's  rent  from  July 
28  to  October  28,  and  an  advance  of  $60,  nearly 
one  half  the  quarter's  rent  that  woidd  become 
due  in  October,  four  months  later.  This  cal- 
culation, as  already  said,  is  upon  the  most  fa- 
vorable possible  construction  for  the  lessor. 
But  in  fact  there  is  not  the  slightest  doubt  that 
both  parties  entirely  disregarded  the  strict 
terms  of  the  lease  as  to  times  of  payment,  and 
treated  the  payments  of  December  and  June  as 
semi-annual  advances  of  the  stipulated  sum,  no 
matter  whether  called  compensation  for  delay 
or  rent,  as  the  amounts  in  either  case  were  ex- 
actly the  same.  Neither  party  paid  the  least 
attention  to  the  possible  fag  end  of  a  quarter's 
delay;  the  lessor  never  demanded  it,  no  refer- 
ence to  it  was  made  at  the  time  of  the  June 
payment,  and  it  made  its  appearance  in  the 
transactions  months  later  as  an  afterthought. 

Forfeitures,  if  no  longer  odious, — and  I  for 
one  am  too  strongly  in  favor  of  the  enforce- 
ment of  contracts  as  parties  make  them  to  ap- 
ply harsh  names  to  strict  constructions, — ^are 
yet  not  favored  either  at  law  or  equity,  and 
among  the  least  favored  have  always  been 
those  founded  on  mere  delay  in  the  payment  of 
money.  In  this  case  there  is  not  the  slightest 
pretense  of  any  other  ground  for  forfeiture 
than  the  failure  to  pay  a  small  amount  of  money 
in  advance.' 

As  already  shown,  not  a  single  payment  un- 
der this  lease  was  made  stricSy  according  to 
its  terms,  the  departure  was  begun  by  the  les- 
sor's re(]uest,  and  was  always  in  his  favor.  To 
allow  him  now  to  turn  around  without  notice 
and  enforce  a  forfeiture  for  a  failure  of  the  in- 
significant proportions  shown  would  be  sanc- 
tioning a  fraud  such  as  no  court  has  ever  per^ 
mitted. 

There  is  another  ground  equally  fatal.  Fof^ 
feitures  are  always  strictly  construed,  and, 
looking  at  the  facts,  none  has  been  incurred 
here  even  on  respondents'  own  view  of  the 
amounts  due.  As  already  seen  the  June  pay- 
ment, deducting  the  $66  for  delay,  still  paid 
the  quarter's  rent  beginning  July  S»,  and  near^ 
ly  half  of  the  quarter  bennning  October  28, 
1886.  Under  the  lease  a  forfeiture  would  not 
be  incurred  unless  a  {Mtyment  should  remain 
unpaid  for  thirty  days.  On  October  28  a  quar- 
ters rent  was  due  in  advance,  but  only  half  of 
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ft  was  unpaid,  for  half  of  'it  had  been  paid  in 
advance  in  the  preceding  June.  The  leane 
does  not  provide  a  forfeiture  for  failure  to  .pay 
a  balance,  but  only  "if  any  of  the  within  pay- 
menta  remain  unpaid/'  which  means  a  whole 
payment,  not  a  balance  on  a  runnine  account. 
JNO  forfeiture,  therefore,  was  incurred,  or  could 
be,  until  the  next  payment  should  come  due 
and  be  unpaid  for  thirty  days.  The  next 
quarter  day  was  January  28,  1887,  and  a  week 
Defore  that  date,  on  January  15,  the  lessees 
tendered  the  rent  to  Brown,  and  it  was  re- 
fused. The  master's  findings  of  fact  under  the 
▼iew  he  took  do  not  extend  to  the  occurrences 
of  January  15,  1887,  but  the  testimony  was 
taken  by  lioth  parties  and  leaves  no  doubt  that 
there  was  a  valid  tender.  Both  Rhodes  and 
Webb  say  the  money  was  held  in  one  hand 
where  Brown  could  see  it,  while  the  voucher 


was  read  to  him,  and  Brown  himself  says 
Rhodes  told  him  ne  had  come  to  pay,  though 
he  did  not  actually  see  the  money,  and  that  he 
told  Rhodes  it  would  "be  altogether  unneces- 
sary" to  show  the  money.  This,  under  the 
circumstances,  dispensed  with  further  formali- 
ties. 

Whether,  therefore, we  regard  the  strict  con- 
ditions of  the  lease  as  waived  by  the  conduct  of 
the  parties,  or  the  failure  in  payment  as  only  a 
partial  and  incomplete  default,  it  is  equally 
ciear  that  there  was  no  forfeiture,  and  the  re- 
spondents have  failed  to  show  any  defense  to 
thebia 

The  decree  is  reverted,  the  bitt  reinstated,  and 
the  injunction  reinstated,  made  perpetual  and 
directed  to  be  so  issued;  costs  to  be  paid  by  the  ap- 
pellees, and  the  record  is  remitted  to  the  court  be- 
low  to  execute  this  order. 


MISSOURI  SUPREME  COURT. 


Mary  MURRAY,  Appt. 

ST.  LOUIS  CABLE  &  WESTERN  R  CO., 

Bespt. 

{....MO*....) 

A  gripmauBk  operuMng  a  cable  street  car » 
and  a  watdunaa  at  a  ourve  in  the  car  track, 
whose  duty  it  is  to  sisrnal  approaohlnflr  oars  to 
stop  and  start  so  that  they  wUl  not  pass  each  other 
upon  the  ourve,  are  feUow  servants  within  the 
rule  exemptinflr  the  master  from  liability  for  in- 
juries resulting  from  negligence  of  fellow  aer- 
vanlB. 

(November  i,  1889.) 

APPEAL  by  plaintiff  from  a  judgment  of  the 
St.  Louis  Circuit  Court  in  favor  of  defend- 
ant in  an  action  to  recover  damages  for  personal 
injuries  resulting  in  death,  alleged  to  have  been 
due  to  def endanrs  negligence.    Affirmed. 
The  facts  are  f uUy  stated  in  the  opinion. 
Mr,  A.  R*  Taylor  for  appellant. 
Mr.  P.  H.  Kern  for  respondent. 

Black,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  personal  damage  suit,  and  the  only 
question  is  whether  the  court  erred  in  sustain- 
ing a  demurrer  to  the  evidence  at  the  close  of 
the  plaintiff's  case.  The  defendant  owned  and 
operated  a  cable  street  railroad  in  the  City  of 
St.  Louis;  and  the  plaintiff's  husband,  James 


Murray,  was  in  the  defendant's  employ  as  a 
watchman  at  the  comer  of  Fourteenth  and 
Wash  Streets.  The  defendant's  two  tracks  at 
that  point  make  a  short  curve.  It  was  the  duty 
of  Murray  to  guard  the  crossing,  and  to  prevent 
injuries  to  persons  crossing  the  tracks,  and  to 
signal  the  approaching  cars  to  stop  and  start, 
so  that  they  would  not  pass  each  other  upon 
the  curve.  Beyond  this,  he  had  nothing  to  do 
with  the  operation  of  the  cars. 

The  evidence  tends  to  show  that  in  the  night- 
time, and  while  Murray  was  in  the  discharge 
of  his  duties  at  the  curve,  he  signaled  two  of 
defendant's  approaching  cars, — tne  one  to  stop 
and  the  other  to  move  on  around  the  curve. 
The  car  signaled  to  stop,  throuj^h  the  negligence 
of  the  gripman  in  charge  of  it,  failed  to  stop, 
and  the  ^pman  let  it  go  forward  until  it  ran 
over  and  killed  Murray.  Murray  was  exercis- 
ing ordinary  care. 

The  only  question  presented  by  ibis  state- 
ment is  whether  the  negligent  gripman  and  the 
deceased  were  fellow  servants  within  the  rule 
that  exempts  the  master  from  liability  for  in- 
juries occasioned  by  one  servant  to  a  fellow 
servant  The  defendant  cites  and  relies  alone 
upon  the  case  of  Moore  v.  Wabcuh,  8t.  L.  dt  P. 
B.  Co.  86  Mo.  588.  In  that  case  the  plaintiff 
was  a  car  repairer,  and  was  injured  by  the  neg- 
ligence of  his  foreman.  The  principle  whicn 
that  case  turned  upon  was  this:  that,  where  the 
master  has  intrusted  to  a  foreman  power  to  su- 


NoiB.— FeUoio  S0n>ant8,  who  are. 

A  foreman  of  a  bridge  gang  is  a  fellow  servant 
with  persons  operating  a  freight  train  on  the 
road.  St.  Louis,  A.  &  T.  R.  Go.  v.  Welch,  2  L.  B.  A. 
888,  T2  Tex.  298. 

A  brakeman  is  a  fellow  servant  with  the  engineer. 
Louisville  St  N.  B.  Ck>.  v.  Martin,  8  L.  R.  A.  282,  87 
Tenn.  808. 

A  seotion  foreman,  when  about  the  track  and  lia- 
ble to  be  injured  by  passing  trains,  is  a  fellow  serv- 
ant of  the  conductor.  Elliot  v.  Chicago,  M.  &  St. 
P.  R.  Co.  8  L.  R.  A.  863, 5  Dak.  628. 

A  superintendent,  in  respect  to  work  properly 
belonging  to  a  servant,  is  a  fellow  servant  of  the 
co-employ^  Hussey  v.  Goger,  8  L.  R.  A.  660,  note, 
112N.  T.614. 

A  laborer  employed  by  a  railroad  company  tore- 
move  snow  and  other  obstructions  from  the  track 
is  a  fellow  servant  of  a  track  walker  and  conductor. 

|{  L.  H.  A. 


f^agundes  v.  Cent.  Pao.  R.Co.  8  L.  R.  A.  824,79  GaL  97. 

A  station  agent  is  a  fellow  servant  with  a  brake- 
man.  Byrnes  v.  New  York,  L.  B.  &  W.  R.  Go.  4  L. 
R.  A.  161, 118  N.  Y.  261. 

A  traveling  auditor  of  a  railroad  comiMUiy  travel- 
ing on  the  cars  from  station  to  station  is  a  servant 
of  the  company  and  assumes  the  ordinary  risks  of 
accidents.  Minty  v.  Union  Pao.  R.  Co.  (Idaho)  4  L. 
R.  A.4()0. 

A  locomotive  engineer  is  i^  fellow  servant  with 
the  flremao.  Gulf,  Colo.  &  Santa  F6  R.  Go.  v.  Blohn, 
4  L.  B.  A.  764, 78  Tex.  687. 

A  foreman  of  a  gang  of  men  employed  in  build- 
ing a  railroad  Is  a  fellow  servant  with  the  workmen 
under  him  while  engaged  in  the  work.  Llndvall  v. 
Woods  (Minn.)  4  L.  B.  A.  798. 

The  members  of  a  city  board  of  public  woEks  are 
fellow  servants  with  the  driver  of  a  flre  engine. 
Coots  V.  Detroit,  6  L.  B.  A.  816, 76  Mich.  SSflL 


See  also  7  L.  R.  A.  623;  16  L.  R.  A.  383,  61U;  17  L.  R.  A.  190,  636,  811. 
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perinteDd,  direct  and  control  work,  the  fore- 
man, in  the  exercise  of  such  powers  intrusted 
to  him,  is  a  representative  of  the  master,  and 
for  that  reason  not  a  fellow  servant.  There  is 
00  evidence  in  this  case  that  the  gripman  occu- 
pied the  position  of  a  vice-principal,  and  of 
'<x>urse  the  plaintiff  here  cannot  recover  on  any 
such  ground.  The  plaintiff  cites  and  relies 
alone  upon  Leiois  y,  St.  Louis  dk  L  M.  B.  Oo,  59 
Mo.  496;  EM  v.  Mo.  Pac.  B.  Co,  74  Mo.  801, 
and  Sullivan  Y.  Mo,  Pac.  B.  Go.  97  Mo.  114. 

In  the  MaU  Case,  the  plaintiff,  who  was 
switchman,  brought  this  suit  to  recover  dam- 
ages for  injuries  received  by  reason  of  a  loose 
iron  rail  left  upon  the  track  by  the  negligence 
of  a  section  foreman.  It|was  there  said:  ''The 
principal  ground  relied  upon  for  a  reversal  of 
the  judgment  which  the  plaintiff  recovered  is 
that  a  switchman  and  a  section  foreman  are  fel- 
low servants.  Adjudications  of  the  courts  of 
other  States  of  the  Union  sustaining  the  appel- 
lant's position  are  cited  by  counsel;  and  what- 
-ever  our  opinion  might  be,  if  it  were  a  question 
of  the  first  impression  in  this  court,  the  contrary 
was  held  in  Lewis  v.  8t.  Louis  di  L  M.  B.  Ch, 
-supra;  and  the  doctrine  of  that  case  has  been 
adhered  to  by  this  court,  and  we  are  not  in- 
clined to  depart  from  what  must  therefore  be 
now  accepted  as  the  rule  settled  on  that  subject 
in  this  State." 

The  case  of  Condon  v.  Mo.  Pae.  B.  Co.  78  Mo. 
667,  which  is  cited  in  the  Bullivan  Case,  was  a 
suit  by  a  brakcman  to  recover  damages  occa- 
sioned by  reason  of  a  defective  hand-hold  on 
the  top  of  a  box<;ar.  The  court  in  that  case 
observed:  "The  third  refused  [instruction!  de- 
clares that  car  inspectors,  at  the  intermediate 
stations,  were  fellow  servants  of  plaintiff,  and 
that,  if  the  proximate  cause  of  plaintiff's  injury 
was  attributable  to  any  want  of  care  or  caution 
on  their  part,  defendant  was  not  liable.  Oar 
inspectors  are  not  co-employ6s  with  trainmen. 
Long  V.  Pacific  B.  Co.  65  Mo.  225." 

These  observations  must  be  considered  in  the 
light  of  the  facts  then  before  the  court,  and  of 
the  cases  which  are  there  cited.  When  this  is 
done,  it  will  be  seen  that  the  Hall  and  Condon 
Cases  turn  upon  the  principle  of  law  that  it  is 
the  duty  of  the  railroad  company  to  furnish  a 
safe  road  and  cars.  This  duty  requires  the 
company  to  use  due  care  in  keeping  the  road 
and  cars  in  repair.  If  this  duty  is  devolved 
upon  servants,  their  negligence  in  respect  there- 
to is  the  negligence  of  the  company.  The 
doctrine  sometimes  asserted,  that  when  the 
company  employs  competent  inspectors  and 
repairers  it  is  not  liable  for  injuries  resulting  to 
employes  through  the  negli^nce  of  such  in- 
spectors and  repairers,  is  denied  in  Long  v.  Pa- 
cific B,  Co.  supra;  and  the  doctrine  is  there  as- 
serted that  the  carelessness  of  such  persons  in 
the  performance  of  such  duties  is  not  put  upon 
the  footing  of  that  of  a  fellow  servant,  but  such 
negligence  is  that  of  a  representative  of  the 
►company, — ^the  negligence  of  the  company  it- 
self. And  to  the  same  effect  is  Bowen  v.  Chi- 
eago,  B.  <&  K.  C.  R  Co.  95  Mo.  278, 14  West. 
Hep.  744,  and  other  cases. 

There  is  in  the  present  case  no  evidence  or 
claim  that  defendant  failed  to  use  proper  care 
in  respect  of  any  of  the  appliances;  and  the 
cases  cited  by  plaintiff  are  without  application, 
lest  it  bo  the  case  of  BuUivan  v.  Mo.  Pac.  B.  Co. 

5L.R.A. 


supra.  In  that  case  the  husband  of  the  plain- 
tiff was  a  track  walker,  and  was  run  over  and 
kill^  by  reason  of  the  negligence  of  the  en^n- 
eer  and  fireman  of  a  through  passenger  train. 
It  was  held  in  one  branch  of  the  case  that  the 
engineer  and  fireman  were  not  fellow  servants, 
because  engaged  in  different  departments  of  the 
general  business  of  the  defendant.  But  it  is 
difficult  to  see  how  that  case  can  help  the  plain- 
tiff here.  It  was  the  duty  of  Sullivan  to  walk 
back  and  forth  over  a  section  of  four  miles,  and 
to  see  that  his  section  of  the  road  was  in  repair. 
He  had  nothing  to  do  with  the  operation  of  the 
train,  and  he  and  the  trainmen  were  under  dif- 
ferent directing  agents  of  the  company.  Here 
it  was  the  duty  of  the  deceased  to  keep  watch 
of  the  cars  as  they  approached  the  curve,  and 
to  give  signals  to  the  gripman,  so  that  only  one 
train  should  pass  the  curve  at  a  time.  The 
negligent  gripman  and  the  deceased  were  both 
employed  in  operating  the  car,— -one  from  the 
car,  and  the  other  from  his  station  on  the 
ground.  They  were  engaged  in  the  same  de- 
partment of  work,  and  their  common  business 
was  such  that  one  could  exercise  a  preventive 
care  over  the  other.  They  were  evidently  serv- 
ants employed  in  the  same  common  employ- 
ment. The  writer  of  this  and  the  opinion  m 
the  Sullivan  Case  feels  in  duty  bound  to  say 
that  the  cases  cited  in  that  case,  when  properly 
considered,  do  not  sustain  the  doctrine  there 
announced;  namely,  that  the  servants  are  not 
in  the  same  common  employment  when  en- 
gaged in  different  departments  of  the  general 
business  of  the  company.  The  cases  cited 
stand  on  the  irround  that  it  is  the  duty  of  the 
master  to  use  due  care  in  furnishing  the  instru- 
mentalities with  which  the  servant  is  to  perfoim 
his  work,  and  that  duty  is  personal  to  the  mas- 
ter. It  does  not  follow,  however,  that  the  rul- 
ing in  the  Sullivan  Case  is  to  be  disturbed. 
The  majority  of  the  courts,  it  Is  believed,  hold 
that  servants  arc  in  a  common  employment 
when  they  are  engaged  under  the  same  master 
in  the  same  general  business. 

The  rule  of  exemption  as  declared  in  the  case 
of  FarweU  v.  BosUm  <fe  TT.  jR  Corp.  4  Met  49, 
and  followed  in  many  other  cases,  has  been 
much  modified  in  this  State,  in  so  far  as  it  re- 
lates to  servants  occupying  different  grades,  so 
that  the  master  is  liable  ror  the  negligence  of 
those  who  are  clothed  with  power  to  superin- 
tend and  direct  subordinates.  Smith  y.  Wabash^ 
St.  L.  &  P.  B.  Co.  92  Mo.  859,  8  West.  Rep. 
729. 

Many  well-considered  cases  go  still  further, 
and  restrict  the  exemption  of  fie  master  from 
liability  to  those  cases  where  the  servants  are 
engaged  in  the  same  department  of  the  general 
business,  and  are  in  a  position  to  have  an  influ- 
ence over  each  other's  conduct  Chicago  d  Hi 
W.  B.  Co.  V.  Moranda,  98  DL  802.  Other  cases 
in  that  court  are  collected  in  1  Shearm;  &  Redf. 
Neg.  4th  ed.  §  238:  Cooper  v.  MuUins,  80  Ga. 
150;  Nashville  dh  D.  B.  Co.  v.  JoThes,  9  Heisk. 
27;  NcyrtJunm  Pac.  B.  Co.  v.  O^Brien,  21  Pac 
Rep.  82. 

But  under  either  line  of  authorities  the  plain- 
tiff in  the  present  case  cannot  recover,  and  we  say 
no  more  upon  the  subject  at  the  present  time. 

The  judgment  is  tJierefore  afflrmed. 

Ray»  Ch.  J.,  absent.  The  other  Judges 
concur. 


1889. 


GAiiLAGHER  V.  Nbw  York  Sd  Nkw  ISngland  R.  Co 
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CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


Peter  F.  GALLAGHER 

V. 

NEW  YORK  &  NEW  ENGLAND  R.  CO., 

Appt, 

an  oomi.  410.) 

The  datgr  of  a  raJlrcMMl  compaasr,  under 
Gen.  Staf.  fi  860K,  to  f enoe  the  sides  of  its  road 
**exoept  at  suoh  place  or  places  as  the  railroad 
oommissionerB  shall  adjudge  them  unnecessary** 
does  not  require  a  company  to  build  a  fence  be- 
tween its  track  and  that  of  another  company 
running  nearly  parallel  therewith,  a  narrow  strip 
of  land  only  interyenlng  between  the  two,  al- 
though the  latter  company  fails  to  build  a  fence 
on  either  side  of  its  track,  and  although  the  com- 


missioners have  never  adjudged  a  fence  unneces- 
sary. 

(January  11,  1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  of  Fairfield 
County  in  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  the  killing  of  plaintiff's 
horse  bv  defendant's  train.    BSoer^ed. 
The  facts  are  fully  stated  in  the  opinion. 
Mr,  E.  D.  Robbins  for  appellant. 
Mr,  H.  W.  Taylor  for  appellee. 

Loomis,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff  in  this  case  seeks  to  recover  the 
value  of  a  horse  killed  by  a  locomotive  engine 


KOTB.— Obligation  qfrafluKiui  iofenc/t  their  righl  of 

vjay. 

An  American  railway  company  is  not  bound  to 
fence  its  railway,  as  an  American  farmer  is  bound 
to  fence  his  fleldB;  and  in  the  absence  of  statutes 
imposing  Uie  obligation  It  does  not  exists  New 
York  &  B.  B.  Co.  V.  Skinner,  19  Pa.  206, 808;  COark  v. 
Hannibal  &  St.  J.  B.  Co.  85  Mo.  208;  Dean  v.  Sullivan 
B.  Go.  22  N.  H.  816 ;  Williams  v.  Mich.  Gent.  B.  Go.  9 
Mich.  260 ;  1  Addison,  Torts,  214,  and  notes;  Gooley, 
Torts,  6M ;  1  Bedf .  Ballroads,  488,  489;  Shearm.  & 
Bedf .  Neg.  606;  1  Thomp.  Neg.  60B,  514;  Ward  v.  Pa- 
^ucah  AM.  B.  Co.  4  Fed.  Bep.  887;  Stucke  v.  Mil- 
waukee &  M.  B.  Go.  9  Wis.  202. 

At  the  common  law  no  obtagation  exists  on  the 
part  of  a  railroad  company  to  fence  its  track  as 
against  adjoining  proprietors.  Williams  v.  New 
Albany  &  S.  B.  Go.  6  Ind.  HI ;  Lafayette  ft  L  B.  Go. 
V.  Shriner,  6  Ind.  14L;  Baltimore  &  O.  B.  Go.  v. 
Lambom,  12  Md.  257;  Williams  v.  Mich.  Cent.  B.  Go. 
2  Mich.  2S8;  Jones  v.  Western  N.  a  B.  Co.  06  N.  a 
828L 

The  statute  requiring  railway  corporations  to 
fence  their  roads  is  a  police  regulation,  designed  to 
secure  the  safety  of  the  public  travel  and  transpor- 
tation, and  is  obligatory  as  such,  upon  all  such  cor^ 
poratlons,  whether  chartered  before  or  after  its 
poasage.  Wilder  v.  Maine  Gent.  B.  Go.  66  Me.  832: 
Emmons  v.  Minneapolis  &  St.  L.  B.  Go.  86  Minn.  503; 
Davis  V.  Hannibal  &  St.  J.  B.  Go.  1  West.  Bep.  722, 
19  Mo.  App.  425;  Indianapolis  &  G.  B.  Go.  v.  Town- 
send,  10  Ind.  88;  Jeffersonvllle  B.  Go.  v.  Applegate, 
Id.  49 ;  JeftersonviUe  B.  Go.  v.  Dougherty,  Id.*  5i9; 
Indianapolis  &  a  B.  Go.  v.  Meek,  Id.  602 ;  New  Al- 
bany &  S.  B.  Go.  V.  Aston,  18  Ind.  515 ;  New  Albany 
&  S.  B.  Go.  V.  Bishop,  Id.  666;  Ohio  ft  M.  B.  Go.  v. 
BusseU,  1  West  Bep.  606, 115  Dl.  62 ;  JeffersonviUe, 
M.  ft  I.  B.  Go.  V.  Nichols,  80  Ind.  821;  Staats  v.  Hud- 
son Blver  B.  Go.  4  Abb.  App.  Deo.  287. 

Such  statutes  are  designed  partly  for  the  safety 
of  passengers  and  can  be  enacted  after  the  format 
tion  of  the  corporation.  New  Albany  ft  S.  B.  Go.  v. 
Tilton,  12  Ind.  8 ;  New  Albany  ft  S.  B.  Go.  v.  Maiden, 
Id.  10;  Indianapolis  ft  G.  B.  Co.  v.  McAhren,  Id.  662. 

Their  liability  for  injuries  caused  by  their  neg- 
lect to  fence  is  absolute  and  independent  of  their 
negligence  or  unskUlfulness.  Miles  v.  Hannibal  ft 
St  J.  B.  Go.  81  Mo.  407;  Galena  ft  G.  U.  B.  Go.  v. 
Crawford,  25  Dl.  629 ;  Powell  v.  Hannibal  ft  St  J.  B. 
Co.  36  Mo.  457. 

The  neglect  is  itself  a  tort  for  which  it  is  liable. 
JeflTersonviUe,  M*  ft  L  B.  Go.  v.  Parkhurst  84  Ind. 
501 ;  Welty  v.  Indianapolis  ft  V.  B.  Go.  2  Weet  Bep. 
-662, 105  Ind«  56. 

Bailroad  companies  are  required  to  fence  their 
right  of  way.  Bev.  Stat  1881,  9  4025;  Wabash^  St  L. 
ft  P.  B.  Co.  V.  Lash,  1  West  Bep.  807,  108  Ind.  80; 
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Ohio  ft  M.  B.  Go.  V.  BusseU,  1  West.  Bep.  606,  115 
111.  52;  Davis  v.  Hannibal  ft  St  ^  J.  B.  Go.  1  Weet 
Bep.  722, 19  Mo.  App.  425. 

The  statutory  duty  of  a  railroad  to  fence  is  oblig- 
atory. Bev.  Stat  S  809 ;  Hamilton  v.  Mo.  Pao.  B. 
Go.  1  West  Bep.  764, 87  Mo.  85. 

The  statutory  obligation  of  a  railroad  to  fence 
arises  as  soon  as  it  removes  the  fences  on  lands  over 
which  its  tracks  are  laid.  Silver  v.  Kansas  City, 
St  L.  ft  a  B.  Go.  8  West  Bep.  284,  21  Mo.  App.  5. 

Where  a  land  owner  gave  notice  to  a  railway  com- 
pany, under  provisions  of  the  Statute  of  1869,  to 
construct  a  fence,  and,  upon  the  failure  of  the 
company  to  do  so.  erected  one  half  of  the  fence  and 
brought  suit  therefor,  he  may  recover  for  what  be 
did  build.  Toledo,  P.  ft  W.  B.  Go.  v.  Siebems,  68 
111.  217;  Fletcher  v.  St.  Louis,  K.  a  ft  N.  B.  Go.  78 
Mo.  142. 

A  railroad  company  is  liable  for  damages  caused 
to  a  land  owner  by  reason  of  failure  to  fence  its 
right  of  way,  whereby  he  is  deprived  of  the  use  of 
his  pasture  lands.  Leggett  v.  Bome,  W.  ft  O.  B.  Co. 
41  Hun,  80;  Emmons  v.  Minneapolis  ft  St.  L.  B.  Go. 
85Minn.60a 

A  railroad  company  cannot  absolve  itself  from 
its  duties  to  the  public  by  leasing  its  road.  Bast 
line  ft  B.  B.  B.  Co.  V.  Lee,  71  Tdz.  638. 

JDepot  y.otmdB, 

Bailroad  companies  are  not  required  to  fence 
their  tracks  at  depot  grounds,  and  are  not  liable  in 
damages  for  cattle  killed  upon  the  track  at  such 
place,  without  negligence  on  the  part  of  the  com- 
panies. Indiana,  B,  ft  W.  B.  Co.  v.  Quick,  7  West 
Bep.  888, 109  Ind.  295;  Indiana,  B.  ft  W.  B.  Go.  v. 
Sawyer,  7  West  Bep.  6S9, 109  Ind.  8i2 ;  Davis  v.  Bur- 
lington ft  M.  B.  B.  Go.  26  Iowa,  549 ;  Lepp  v.  St. 
Louis,  I.  M.  ft  S.  B.  Go.  2  West  Bep.  110, 87  Mo.  180. 

What  constitutes  the  depot  grounds  of  a  railroad 
company,  relieving  them  from  the  duty  of  fenc- 
ing. Is  to  be  determined,  not  by  the  actual  use,  but 
whether,  in  view  of  the  present  or  prospective  need 
of  such  grounds  for  station  or  depot  purposes,  the 
company  has  used  a  reasonable  discretion  in  throw- 
ing them  open  for  that  purpose,  fiinear  v.  Grand 
Bapids  ft  L  B.  Go.  (Mich.)  14  West  Bep.  008. 

The  company  is  bound  to  maintain  a  fence, 
though  the  track  may  be  on  a  part  of  the  depot 
grounds,  if  tiie  absence  of  a  fence  at  that  point  is 
not  necessary  for  the  convenience  of  the  public  in 
transacting  business  with  the  company  at  the 
station.  Peyton  v.  Chicago,.  B.  I.  ft  P.  B.  Go.  70 
Iowa,  622. 

Beferences  to  dedgkms  from  various  States. 
Arkanaas. 

I    In  AyVananA  a  railroad  company  is  not  bound  to 
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See  also  7  L.  R.  A.  527 ;  18  L.  R.  A.  110;  23  L.  R.  A.  768 ;  30  L.  R.  A.  590;  39  Ij. 
H.  A.  405. 
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on  the  defendant's  railroad  track  in  the  Town 
of  Brookfield.  For  a  considerable  distance  at 
and  near  the  place  of  the  accident  the  defend- 
ant's track  .and  that  of  the  Honsatonic  Railroad 
CompaDY  lie  side  by  side,  with  an  interveninff 
space  of  land  fifty  feet  wide.  The  defcDO- 
ant's  track  is  located  on  the  west  side  of  the 
Housatonic  road  and  nearly  parallel  therewith. 
The  defendant  had  erected  and  maintained  a 
sufficient  fence  on  its  west  side,  where  its  road 
abutted  on  private  fields,  but  on  the  other  side, 
between  the  two  railroad  tracks,  it  had  erected 
no  fence,  and  none  had  been  erected  by  the 
Housatonic  Railroad  Company  on  either  side 
of  its  tradk.  In  September,  1887,  the  plaiutift 
had  placed  his  horse  in  the  care  of  his  father, 
who  before  the  accident  had  placed  it  with  two 
other  horses  to  pasture  on  his  home  lot,  which 
adjoins  the  Housatonic  Railroad  on  tiie  east 


side  and  is  not  separated  from  it  hv  any  fence. 
On  the  west  side  is  a  ditch,  and  toe  southerly 
sidcabuttingon  land  of  one  Andrews,  is  marshy. 
There  was  no  fence  between  Andrews'  land 
and  the  Housatonic  Railroad,  and  horses  oould 
pass  either  across  the  ditch  directly  onto  the 
railroad  track  or  over  the  marsh  onto  land  of 
Andrews,  and  thence  onto  the  track.  On  the 
5th  of  October,  1887,  while  the  plaintifTs 
father  and  his  family  were  at  breakfast,  the 
borses  passed  from  the  home  lot  by  one  of  the 
routes  mentioned,  across  the  track  of  the  Hou- 
satonic road  onto  that  of  the  defendant,  where 
the  plaintiff's  horse  was  struck  by  the  defend- 
ant's locomotive  and  killed. 

The  defendant  suffered  a  default  and  nioved 
for  a  hearmg  in  damages,  upon  which  the  facts 
were  found  by  the  court  below  and  judgment 
rendered  for  the  plaintiff  to  recover  full  dam- 


f  enoe  its  track,  or  to  oonstniot  oattle-ffuaxds,  where 
Its  road  traverses  Improved  lands.  St.  Louis,  L  M. 
ft  S.  B.  Go.  V.  Walbrlnk,  47  Ark.  880. 

CoZifomlo. 

Where  the  law  requires  a  railway  company  to 
erect  and  maintain  suflBoient  fences  along  Its  rood, 
and  does  not  specify  what  a  suiBcient  fence  shall 
he.  it  must  he  considered  as  referring  to  the  gen- 
eral law  fixing  the  standard  of  fences.  Bnrlght  v. 
Ban  Francisco  ft  &  J.  R.  Oo.  88  Cal.  280. 

Connecticut, 

A  general  statute  requiring  all  railway  compa- 
nies to  maintain  fences  along  their  roads  where 
running  within  the  limits  of  any  highway  was  an 
amendment  of  the  charter.  Durand  v.  Kow  Haven 
ft  N.  B.  Go.  42  Ck)nn.  ZLl.  Fences  along  tracks  are  re- 
quired for  the  protection  of  animals,  not  rational 
beings.  Nolan  v.  New  York,  N.  H.  ft  H.  B.  Go.  1  New 
Eng.  Bep.  828,  68  Gonn.  4A1.  The  duty  of  the  de- 
fendant to  make  the  fence  under  the  order  of  the 
commissioners  terminated  with  the  repeal  of  the 
Act  In  1874,  and  was  not  revi^ved  with  the  re-enaot>- 
ment  of  the  Act  in  1875.  Kane  v.  New  York  ft  N. 
B.  B.  Go.  48  Gonn.  188. 

CfeoroiOL 

The  law  does  not  Impose  upon  railroad  compa- 
nies the  duty  of  making  and  keeping  up  stock-gaps 
at  points  where  their  tracks  enter  and  leave  fields 
through  which  they  run.  Bossignoll  v.  Northeast- 
em  B.  Go.  75  Oa.  864.  Bailroad  companies  in  Oeor- 
gia  are  under  no  duty  to  fence  in  or  place  guards 
along  their  roads  where  there  are  cuts  or  embank- 
ments, notwithstanding  a  public  road  may  run 
parallel  with  such  roads.  QtL  Gode,  U  706,  707,  re- 
quiring railroad  companies  to  fence  at  public  roads, 
refer  alone  to  croasings.  GolUer  v.  Georgia  B.  Go. 
76  6a.  611. 

iZUfiofe. 

A  law  requiring  railroad  companies  to  fence 
against  "cattle,  horses,  sheep  and  hogs*^  is  a  re- 
medial statute,  and  will  be  construed  liberally. 
**Gattle"  includes  asses.  Ohio  ft  M.  B.  Go.  v.  Bru- 
baker,  47  IlL  462.  Such  a  statute  also  extends  to 
mules.  Toledo,  W.  ft  W.  B.  Go.  v.  Gole,  60  m.  184. 
The  object  of  the  statute  requiring  railroad  com- 
panies to  fence  their  tracks  was  to  prevent  stock 
from  coming  on  the  railroad  and  being  injured, 
and  to  prevent  accidents  which  would  likely  occur 
if  stock  were  not  fenced  away  from  the  track. 
Peoria,  D.  ft  B.  B.  Go.  v.  Schiller,  12  HI.  App.  443. 
If  the  town  extends  beyond  the  houses,  the  com- 
pany must  prove  that  fact  in  order  to  relieve  itself 
of  the  necessity  of  fencing  its  road  at  such  point. 
Bwingv.  Ghlcagoft  A.  B.Go.  7!2IU.26.  A  statute 
5L.RA. 


requiring  railroad  companies  to  fence  their  track 
exempted  them  from  the  duty  where  the  track 
went  through  "unindoeed  lands.**  IlL  Gent.  B. 
Go.  V.  Wade,  46  111.  115.  The  fact  that  a  railroad 
company  has  maintained  a  f  enoe,  not  on  its  right 
of  way,  but  outside  of  it,  constitutes  no  excuse  for 
its  neglect  to  continue  to  maintain  it.  Chicago  ft 
B.  I.  B.  Go.  V.  OuerUn,  8  West  Bep.  SS,  115  HI.  468. 
Where  a  company  has  erected  a  fence  a  few  feet 
out  of  the  right  of  way,  a  land  owner  may  rely  up- 
on Its  maintaining  it;  and  the  company  is  liable  for 
injury  to  cattle  through  its  neglect  to  repair. 
Ibid,  That  the  fence  would  be  dangerous  to  em- 
ployes is  ImmateriaL  JMd.  If  a  breach  occurs  by 
the  unlawful  act  of  a  stranger,  reasonable  diligenoe 
to  have  discovered  and  repaired  the  breach  before 
the  injury  occurred  is  sufficient.  Chicago  ft  K.  W. 
B.  Co.  V.  fiarrie.  55  HI.  226.  A  railroad  company  is 
not  bound  to  fence  its  track  or  make  cattle-guards 
within  the  limits  of  a  village  and  a  place  where 
there  is  a  station-house,  a  warehouse,  a  store,  a 
blacksmith  shop,  a  poetoffice,  and  five  or  six  dwell* 
ing  houses.  Toledo,  W.  ft  W.  B.  Go.  v.  Spaogrler,  71 
111.668. 

Indiana, 

A  railroad  company  is  bound  to  fence,  where 
practicable,  and  is  liable  for  the  value  of  stock 
killed  by  reason  of  a  neglect  to  fence.  Louisville, 
N.  A.  ft  G.  B.  Go.  V.  ZInk,  86  Ind.  219.  A  railroad 
company  is  bound  to  fence  at  a  place  where  its 
road  intersects  a  canal.  White  Water  Valley  & 
Co.  V.  Quick,  80  Ind.  884, 81  Ind.  W.  The  provisions 
of  the  Indiana  Statute  are  in  the  nature  of  a  police 
regulation  and  must  be  enforced  when  the  com* 
pany  falls  to  comply  with  the  requirement.  Jeffer- 
son ville,  M.  ft  I.  B.  Go.  V.  Nichols,  80  Ind.  821.  The 
disregard  of  the  duty  to  fence  its  track  is  not  sim- 
ply negligence  on  the  part  of  a  railroad  company, 
but  it  is  a  tort  involving  the  direct  violation  of  a 
positive  and  explicit  law.  Welty  v.  Indianapolis  ft 
V.  B.  Go.  2  West  Bep.  6S2, 106  Ind.  66.  The  Indiana 
Statute  making  railroad  companies  liable  for  in- 
juries to  animals  without  regard  to  willful  miscon- 
duct, negligence  or  accident,  where  the  raUroad  is 
not  fenced,  appUes  to  a  place  within  the  limits  of  a 
city  where  it  would  not  be  illegal  or  improper  to 
maintain  a  fence.  JeiferBonville,  M.  ft  I.  B.  Cb.  t. 
Parkhurst,  84  Ind.  601.  Where  there  is  room  to  fence 
between  a  railroad  and  an  adjoining  parallel  higb- 
way,  the  railroad  company  is  bound  to  fence.  Lou- 
isville, N.  A.  ft  a  B.  Co.  V.  Shanklin,  04  Ind.  S97. 
Bailroad  company  should  buUd  a  fence  between  tta 
track  and  a  public  highway.  Jeffcrsonviile,  M.  ft 
I.  B.  Co.  V.  Sweeney,  82  Ind.  480.  The  statute  le- 
quirlng  railroad  companies  to  fence  Is  not  to  be 
taken  solely  as  a  police  regulation  for  the  benefit  of 
passengers  to  the  exclusion  of  its  api>llcation  to 
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ages.  Two  questions  were  Toade  before  the 
trial  court  wliich  have  come  to  this  court  for 
review  upon  the  defendant's  appeal,  namely: 
Do  the  facts  show  negligence  on  the  part  of  the 
defendant?  Do  they  show  contributory  negli- 
gence on  the  part  of  the  plaintiff? 

In  regard  to  the  defendant's  negligence,  there 
is  no  aDegation  in  the  complaint,  nor  was  it 
claimed  upon  the  trial,  that  it  consisted  in  mis- 
managing the  train  in  any  respect,  but  it  was 
gredicated  entirely  upon  the  want  of  a  fence 
etween  the  two  ridlroads.  Upon  this  part  of 
the  case  the  decisive  question  is  whether  it  was 
the  duty  of  the  defendant  to  erect  such  a  fence; 
and  this  is  a  pure  question  of  law,  depending 
upon  the  true  construction  of  section  8606  ol 
the  General  Statutes,  which  is  as  follows:  *'Ev- 
ery  railroad  company  shall  erect  and  maintain 
fences  on  the  sides  of  the  railroads  operated  by 


it  at  such  place  or  places  as  the  railroad  com- 
missioners shall  direct,  and  every  railroad  com- 
pany operating  any  railroad  constructed  under 
any  act  of  incorporation  passed  since  the  first 
Wednesday  of  May,  1850,  or  hereafter  con- 
structed, shall  cause  sufTicient  fences  to  be 
erected  and  maintained  on  the  sides  of  such 
railroads,  except  at  such  place  or  places  as  the 
railroad  commissioners  shall  adjudee  them  un- 
necessary, such  fences  to  be  erected  by  all  com- 
panies hereafter  organized  within  twelve  months 
after  they  enter  upon  and  take  posst^sion  of 
the  lands  through  which  their  railroads  pass." 
And  by  section  8607  it  is  provided  that  "any 
person  who,  without  neglect  on  his  part,  shall 
suffer  damage  by  reason  of  the  ne/^leot  of  any 
railroad  company  to  erect  or  maintain  fences 
as  required  by  law,  may  recover  such  damage 
from  such  company." 


cases  of  stock  killed  by  frei£rht  trains.  Indlaziapolls 
ft  C.  B.  Co.  y.  Snelllnsr,  16  Ind.  486.  To  keep  its  road 
^*secare]y  fenced,**  aooordlnflr  to  the  requirements 
of  the  statute,  a  railroad  company  must  construct 
and  keep  in  repair  sufficient  cattle-ffuards  on  each 
Bide  at  highways  crossing  its  track.  Pittsburgh, 
C.  ft  St.  L.  R.  Go.  y.  Bby,  66  Ind.  507.  The  duty 
which  a  company  owes  to  the  public  and  to  third 
persons  to  maintain  secure  fences  at  private  cross- 
ings is  essentially  different  from  that  which  it  owes 
to  owners  olT  property  along  its  line  whom  it  per- 
mits to  construct  and  maintain  private  croesiogs 
for  their  own  use  and  benefit.  Louisville,  N.  A.  ft 
a  R.  Go.  V.  Ooodbar,  1  West.  Rep.  183,  lOe  Ind.  606. 
It  Is  the  duty  of  the  company  to  maintain  secure 
fences  at  private  crossings.  Ibid,  Where  a  gate  Is 
part  of  a  fence  at  a  crossing  neither  required  nor 
used  for  any  public  purpose,  the  railway  Is  securely 
fenced  as  to  private  owners.  Wabash  B.  Go.  v. 
Willlamaon,  2  West  Rep.  SS,  104  Ind.  164.  Where  a 
rallrofd  company  maintains  a  bridge  in  such  a  con- 
dition that  animals  may  enter  upon  it  from  a  pub- 
he  highway,  thus  putting  in  jeopardy  the  safety  of 
trains  as  well  as  the  lives  of  the  animals,  the  rail- 
road Is  not  securely  fenced.  Louisville,  N.  A.  ft  G. 
R.  Co.  y.  Porter,  97  Ind.  267;  BvansvIUe  ft  0.  R.  Go. 
y.  Barbee,  74  Ind.  100;  Ghidnnatl,  H.  ft  L  R.  Go.  v. 
Jones,  9  West.  Rep.  006,  HI  Ind.  2Se.  A  railroad  oom- 
pany  is  not  required  to  fence  its  road  where  the  en- 
gine-house and  machine  shop,  car-house,  and  wood 
house  and  yard  are  situated,  and  are  not  liable  for 
cattle  killed  there,  for  want  of  a  fence.  Indianap- 
olis ft  0.  R.  Go.  y.  Oestel,  20  Ind.  281.  It  is  not  re- 
quired to  fence  its  tracks  at  stations  and  sidings 
where  either  freight  or  pasBcngers  are  received  and 
discharged,  or  at  cross  streets  or  highways,  or  at 
other  points  where  public  convenience  wUl  not 
permit  fences  to  be  erected.  Beckdolt  v.  Grand 
Rapids  ft  I.  R.  Go.  18  West  Rep.  63, 118  Ind.  843.  Kor 
need  it  fence  where  a  fence  would  hinder  the  free 
use  of  its  property  or  incommode  individuals  in  the 
use  of  their  property,  or  interfere  with  the  rights 
of  the  public  Cmctnnatl,  R.  ft  Ft  W.  R.  Go.  v. 
Wood,  82  Ind.  006.  It  Is  not  bound  to  fence  opposite 
a  grain  elevator,  where  there  are  side  tracks  and 
freight  eonstantly  being  received  and  unloaded. 
Lake  Erie  ft  W.  R.  Go.  v.  Kneadle,  94  Ind.  464.  Nor 
at  a  place  used  for  switching  and  loading  and  un- 
loading freight  where  a  fence  would  seriously  in- 
terfere with  its  business  or  the  safety  of  its  em- 
ploy^ BvansviUe  ft  T.  H.  R.  Go.  v.  Willis,  88  Ind. 
607. 

Iowa, 

Under  the  Iowa  Revision,  |  1829,  requiring  rail- 
road companies  to  fence  at  a  private  crossing,  they 
are  liable  for  injuries  to  live  stock  resulting  from 
neglect  to  maintain  gates  thereat    McKlnley  v. 


Chicago,  R.  L  ft  P.  R.  Co.  47  Iowa,  78.  Where  a 
railroad  and  highway  run  parallel  and  Intersect  for 
some  distance  before  crossing,  the  railroad  com- 
pany, in  order  to  protect  itself  from  liabihty,  under 
Iowa  Laws  1882,  chap.  109,  9  9,  should  build  its 
fences  to  and  erect  its  cattle-guards  at  the  crossing. 
Andre  v.  Chicago  ft  N.  W.  R.  Co.  80  Iowa,  107.  Iowa 
laws  1862,  chap.  100,  does  not  Include  a  highway 
crossing.  Soward  v.  Chicago  ft  N.  W.  R.  Co.  80 
Iowa,  661.  A  railroad  company  'is  as  much  bound 
to  fence  its  track  within  corporate  limits,where  the 
fencing  does  not  interfere  with  streets  or  alleys,  as 
it  is  without  Coyle  v.  Chicago,  H.  ft  St  P.  R.  Go. 
02  Iowa,  618.  The  company  is  bound,  not  only  to 
erect,  but  to  maintain,  a  fenoe.  Bennett  v.  Wabash, 
St  L.  ft  P.  R.  Co.  01  Iowa,  866.  A  failure  of  a  rail- 
road company  to  erect  a  fence  within  two  months 
after  a  former  one  had  been  destroyed  by  a  flood  is 
negligence.  Fritz  v.  Kansas  City,  G.  B.  ft  St  J.  R. 
Go.  01  Iowa,  888.  The  Iowa  statute  does  not  impose 
the  absolute  duty  of  fencing.  Waikenhauer  v. 
Chicago,  B.  ft  Q.  R.  Co.8 MoGrary,  668, 17  Fed.  Rep. 
186.  If  a  railroad  company,  without  being  obliged 
to  do  so,  constructs  farm  crossings,  gates  and 
fences,  it  must  so  construct  them  and  keep  them  in 
repair  as  to  make  them  serve  their  purpose.  Hlller 
V.  Chicago,  R.  I.  ft  P.  R.  Go.  00  Iowa,  640.  'A  railroad 
company  is  required  to  use  only  ordinary  and  rea- 
sonable care  and  dlllgenoe  in  maintaining  and 
keeping  in  repair  a  fence  which  It  has  constructed 
along  the  line  of  Its  road.  Lemmon  v.  Chicago  ft 
N.  W.  R.  Go.  82  Iowa,  161.  A  fenoe  reasonably  suf- 
ficient to  turn  live  stock  satisfies  the  requirements 
of  the  Iowa  law.  Shellabarger  y.  Chicago,  R.  I.  ft  P. 
R.  Go.  00  Iowa,  18.  Railroad  companies  are  under 
no  obligation  to  fence  their  depot  grounds  so  as  to 
exclude  cattle,  nor  to  keep  watchmen  or  guarda 
there  to  exclude  tbem.  Smith  v.  Chicago,  R.  L  ft 
P.  R.  Go.  84  Iowa,  600.  A  railroad  company  has  no 
right  to  fenoe  its  track,  against  stock  running  at 
large,  across  the  platted  streets  and  alleys  of  a 
town,  even  if  such  streets  and  alleys  are  not  used« 
or  are  not  in  condition  to  be  used,  by  the  public. 
Lathrop  y.  Central  Iowa  R.  Go.  09  Iowa,  106.  A 
railroad  company  has  no  right  to  fence  its  tracks  In 
dtles  and  towns  where  it  is  intersected  by  streets 
and  aUeys.  Blanford  v.  Minneapolis  ft  St  L.  R.  Co. 
71  Iowa,  810. 

Kanaaa, 

A  railroad  is  only  bound  to  fence  its  track  with  a 
lawful  fence;  and  where  such  a  fence,  if  erected, 
would  be  insufllcient  to  keep  small  animals  away 
from  the  track,  the  fact  that  it  Is  not  so  fenced  be- 
comes immaterial;  and  if  such  animals,  while  run- 
ning  at  large  in  a  township  where  they  are  prohib* 
Ited  from  running  at  large,  are  killed  on  the  track 
of  such  railroad,  the  company  will  not  be  liable. 
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The  defendant,  havinjf  been  incorporated 
since  the  date  mentioned  in  the  statute,  is  sub- 
ject to  its  provisions,  ^ehatever  construction 
must  be  given  to  them.  It  is  conceded  also 
that  the  railroad  commissioners  have  never 
passed  upon  the  question  as  to  a  fence  at  this 
place  or  adjud^^the'same  unnecessaiy. 

As  this  negatives  the  only  exception  expressly 
mentioned  in  the  statute,  the  defendant  railroad 
is  undoubtedly  brought  within  the  strict  literal 
terms  of  the  statute.  So  that  the  practical 
question  before  us  is,  whether  it  is  the  duty  of 
the  court  to  administer  and  apply  the  statute 
according  to  its  letter,  or  according  to  its  intent 
and  object. 

And  here  one  of  the  approved  canons  of  in- 


terpretation comes  to  our  aid,  namelv,  that  the 
letter  should  not  be  followed  where  ittl^sjto  ab^ 
surdity  and  Id  justice.    Smith,  Stat,  and  Const. 
Law,  §  486;  Dwarris,  Statutes,  687;  1  Kent, 
Com.  7th  ed.  ♦462. 

What,  then,  would  be  the  consequences 
should  we  interpret  the  statute  in  question  ac- 
cording to  its  letter?  Every  railroad  company 
incorporated  since  1850  would,  in  the  absence 
of  any  order  from  the  commissioners,  be  re- 
quired to  fence  both  sides  of  its  road,  though 
the  effect  might  be  to  cut  off,  or  render  ex- 
tremely difficult,  the  ingress  or  egress  of  passen- 
gers at  its  stations,  or  the  reception  and  deliv- 
ery of  freight.  The  lan^age  would  even 
include  places  where  the  railroad  track  inler- 


Leavenworth,  T.  &  8.  W.  R.  Go.  v.  Forbes,  87  Kan. 
45L  Under  the  S^aziBas  Statute,  oompanies  must 
maintain  cattle-guards  and  end-fences,  where  uec- 
eaeary,  as  well  as  parallel  fenoee.  Union  Pao.  B. 
Oo.  V.  Harris,  28  Kan.  2(18.  The  Kansas  Statute  is 
operative  within  the  Fort  Leavenworth  Military 
Beservatlon,  notwitbstandinsr  the  oession  to  the 
United  States  by  Kansas  Act  of  February  22, 1875. 
Ohioago,  B.  I.  &  P.  B.  Oo.  v.  McGlinn,  28  Kan.  274. 

Louisiana, 

In  Louisiana  there  is  no  statute  requiring  rail- 
road oompanies  to  fence  their  tracks.  Stevenson 
V.  New  Orleans  Pac.  B.  Oo.  85  La.  Ann.  486;  Day  v. 
New  Orleans  Pac.  B.  Oo.  85  La.  Ann.  604. 

MamaehuaetU. 

A  railroad  company  is  not  bound  to  erect  and 
maintain  fences,  if  the  location  of  the  road  was 
filed  with  the  county  commisBioners  and  its  con- 
struction began  before  the  Statute  of  1846,  chap. 
271, 9  3.  Baxter  v.  Boston  ft  W.  B,  Oorp.  102  Mass. 
888.  Where  it  appeared  that  the  railroad  company 
built  its  roadbed,  but  did  not  lay  the  rails,  before 
the  passage  of  the  Statute,  and  filed  the  location  of 
the  road  after  its  passage,  the  company  was  bound 
to  erect  and  n^alntaln  fences.  Sawyer  v.  Vermont 
A  M.  B.  Oo.  106  Mass.  196.  The  Act  of  1846,  chap. 
271,  requiring  railroad  corporations  to  erect  and 
maintain  l(ences  upon  both  sides  of  any  railroad 
which  they  might  thereafter  construct,  does  not 
apply  to  a  railroad  which  was  located  and  partially 
constructed  at  the  time  of  its  passage.  Steams  v. 
Old  Oolony  ft  F.  B.  B.  Oorp.  1  Allen,  488.  The  duty 
of  maintaining  a  fence  at  a  place  where  one  is  re- 
quired to  be  built  by  the  Statute  of  1879,  chap.  206, 
ft  1,  is  not  imposed  by  law  upon  the  owner  of  land 
adjoining  a  railway  constructed  prior  to  the  Stat- 
ute of  1841,  chap.  125.  Boston  ft  A.  B.  Oo.  v.  Briggs, 
182  Mass.  24.  Under  the  General  Statutes,  chap.  63, 
f  19,  providing  that  railroad  coiporations  shall  not 
take  lands  without  the  limits  of  their  railroads 
without  the  consent  of  the  owner,  the  corporation 
was  bound,  under  section  48,  to  erect  suitable  fences 
between  the  land  conveyed  to  it  and  the  rest  of  the 
lot.  Derby  v.  Framingham  ft  L.  B.  Oo.  119  Mass. 
616.  Masaachusetts  Gen.  Stat.  chap.  63, 9  48,  provid- 
ing for  the  erection  by  a  railroad  corporation  of 
suitable  fences,  with  convenient  bars  and  gates, 
does  not  apply  to  a  strip  of  land  conveyed  to  it  with 
the  reservation  that  the  same  should  be  kept  open. 
Eames  v.  Worcester  ft  K.  B.  Oo.  106  Mass.  196. 
**8uitable*^  fences  need  not  of  necessity  be  such 
fences  as  are  required  to  be  maintained  by  owners 
of  adjoining  improved  lands.  Barnes  v.  Salem  ft  L. 
B.  Co.  98  Mass.  660. 

Minnesota, 

Minn.  Gen.  Stat.  chap.  84,  §  67,  makes  the  obliga- 
tion to  oonstruot  fences,  etc.,  provided  by  Laws 
1876,  chap.  24,  I  1,  applicable  to  all  railroad  com- 
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panies  in  the  State.  Glllam  v.  Sioux  City  ft  St.  P. 
B.  Co.  26  Minn.  268.  Minn.  Laws  1872,  chap.  26,  sec- 
tions 1  and  2  prescribe  the  duty,  and  section  8,  the 
liability,  of  corporations  whose  duty  in  that  re- 
gard is  not  fixed  by  any  previous  law;  while  section 
4  prescribes  the  liability  or  measure  of  damages  of 
corporations  whose  charters  prescribe  such  duty. 
Devine  v.  St.  Paul  ft  S.  C.  R.  Oo.  22  Minn.  8;  Winger 
V.  Fkst  Div.  of  St  Paul  ft  P.  B.  Oo.  Id.  IL  Under 
Laws  1872,  chap.  26, 9  1,  it  is  the  duty  of  raibroad 
companies  to  build  the  fences  and  cattle^guarda 
therein  mentioned,  although  no  rules  therefor  are 
prescribed  by  the  county  conunissioners.  Gowan 
V  St  Paul,  S.  ft  T.  F.  B.  Oo.  25  Minn.  938.  The  im- 
plied  exception  to  the  statute  requiring  companies 
to  fence  their  track,  which  allows  places  to  be  letft 
open  to  afford  necessary  and  suitable  aooess  to  sta- 
tion and  depot  grounds,  simply  modifies  the  gen- 
eral obligation  to  fence  so  far  as  the  necessity  upon 
which  the  exception  rests  requires.  Kobe  ▼. 
Northern  Pac.  B.  Oo.  86  Minn.  61&  Minn.  Laws 
1872,  chap.  25,  H 1, 2,  renting  to  the  duty  of  a  rail- 
road company  to  fence  its  track,  are  presumed  to 
apply  to  a  company  operating  under  a  special 
charter,  not  made  a  public  act,  in  the  abseaoe  of 
plea  and  proof  to  the  contrary.  Whfttier  v.  Chi- 
cago, M.  ft  St  P.  B.  Co.  24  Minn.  894.  The  excep- 
tion, by  implication,  to  the  Minnesota  Statute  im- 
posing upon  railroad  companies  the  duty  of  fencing 
their  tracks,  by  which  such  places  as  are  necesBary 
and  convenient  for  the  use  of  the  public  may  be 
left  open,  cannot  be  extended  to  a  siding  used 
merely  for  the  loading  of  ties,  wood  and  plUng 
purchased  by  the  company.  Hurt  v.  St  Paul,  H. 
ft  M.  IL  Co.  89  Minn.  485.'  It  is  the  duty  of  railroad 
companies  to  build  the  fences  and  cattIe>giiardB 
mentioned  in  Minn.  Gen.  Stat  chap.  84,  If  54, 66,  al- 
though no  rules  therefor  are  prescribed  by  the 
county  commissioners.  Gowan  v.  St  Paul,  a  ft  T.F. 
B<  Oo.  Bupra.  The  duty  of  a  railroad  company  to 
maintain  its  fences  already  built  is  discharged  hj 
the  exercise  of  reasonable  oare  and  diligence,  add 
they  may  be  temporarily  prostrate  or  broken  with- 
out a  breach  of  such  duty.  But  neglect  to  repair 
a  breach  that  has  been  patent  for  two  weeks  is 
presumptively  negligence.  Varoo  v.  Chicago,  M.  ft 
St.  P.  B.  Oo.  80  Minn.  18.  A  fenoe  erected  by  the 
owner  of  land  adjoming  a  railroad  meets  the  statu- 
tory requirement  of  the  company  to  fence.  Ho- 
vorka  v.  Minneapolis  ft  St.  L.  B.  Co.  31  Minn.  SSL 
The  term  "wagon  crossings,"  as  used  in  Minn.  Gen. 
Stat  1878,  chap.  84,  9  54,  requiring  railroad  com- 
panies to  build  and  maintain  ^*cattle-guards,**  re- 
fers to  wagon  roads  used  for  public  travel  oroaslng 
railroads,  and  not  to  private  ways  or  farm  oroes- 
ings.  Sather  v.  Chicago,  M.  ft  St  P.  B.  Go.  40 
Minn.  9L 

MiesisslppL 

A  railroad  company  is  not  bound  to  fenoe  Its 
track,  unless  required  to  do  so  by  the  terms  of  its 


\ 
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sects  public  highways  or  other  railroad  tracks, 
or  where  it  passes  over  rivers  or  bodies  of  wa- 
ter. 

Such  results  could  not  have  been  within  the 
intent  of  the  Legislature.  It  is  therefore  our 
duty  to  discard  a  literal  and  adopt  a  rational 
construction.  The  manifest  object  of  the  Act 
was  to  re<]|uire  fences  to  be  built  and  main- 
tained agamst  private  fields  and  lots  where 
domestic  animals  might  be  f  eedine  or  stationed. 
It  could  not  have  b^n  contempmted  that  ani- 
mals requiring  such  protection  would  be  on  an 
adjoining  raiboad  track,  and  it  is  obvious  that 
a  fence  confining  them  to  one  track  would  or- 
dinarily increase  rather  that  diminish  the  risk  of 
Injury,  rince  it  would  limit  and  narrow  the 


facilities  for  escape    from   an   approaching 
train. 

In  cases  involvinff  merely  the  construction 
of  a  local  statute  we  ao  not  often  resort  to  other 
jurisdictions  for  aid,  but  the  dangers  to  domes- 
tic animals  along  the  line  of  railways,  as  well 
as  danger  to  persons  and  property  bein?  trans- 
ported over  such  roads,  have  induced  the  Leg- 
islatures of  many  States  besides  our  own  to 
pass  laws  requiring  railroad  companies  to  fence 
their  roads;  and  although  we  find  no  statute 
identical  in  its  provisions  with  our  own,  yet  we 
find  many  cases  where  the  courts  have,  in  con- 
struing these  statutes,  departed  as  widelv  per- 
haps from  the  letter  as  we  have  done  in  the 
present  case,  so  that  our  position  may  be  mate- 


charter  or  by  positive  statutory  enaotment^  Mem- 
phis &  C.  B.  Go.  V.  Orr,  43  Mias.  fm. 

Miaaouri, 

A  railroad  company  is  bound  to  maintain,  as  well 
as  to  erect,  a  lawful  fence,  if  it  would  avoid  Ua- 
tallity  for  stock  killed.    Davis  v.  Hannibal  &  St.  J. 

B.  Oo.  1  West.  Bep.  780, 19  Mo.  App.  4S6.  The  Leg- 
islature has  the  power  to  require  a  railroad  com- 
pany to  fence  in  the  land  adjoining  its  track.  Such 
a  statute  is  not  unconstitutional  as  subjecting  one 
person  to  expense  for  the  sole  benefit  of  another. 
Trice  v.  Hannibal  4;  St.  J.  B.  Oo.  40  Mo.  488.  The 
fact  that  a  railroad  runs  parallel  with  a  public 
highway  or  another  railroad  does  not  exempt  the 
company  from  its  duty  to  fence.  Rozzelle  v.  Han- 
nibal k  St.  J.  R.  Co.  70  Mo.  849.  The  obligation  of  a 
railroad  company  to  fence  its  road  attaches  from 
the  time  when  the  necessity  of  protection  to  own- 
ers of  land  and  stock  arises,  allowing  a  reasonable 
time  to  erect  fences.  Silver  v.  Kansas  City,  St.  L. 
ft  C.  B.  Co.  78  Mo.  628. 47  Am.  Bep.  118.  Where  there 
is  a  cattle-guard  in  a  railroad  track.  It  is  the  duty 
of  the  company  to  construct  cross-fences  from  the 
fences  on  tbe  side  of  the  rood  to  the  railroad  track. 
Edwards  v  Kansas  City,  St.  J.  &  C.  B.  B.  Co.  74  Mo. 
117.  Under  Mo.  Rev.  Stat  1879,  S  800,  a  company  is 
not  bound  to  construct  a  cattle-guard  at  a  private 
farm  crossing.  Bent  v.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
88  Mo.  406.  The  principle  that  excuses  a  railroad 
company  from  fencing  Its  track  at  a  station  ex- 
cuses it  from  constructing  cattle-guards  there. 
BobertBon  v.  Atlantic  ft  P.  B.  Co.  64  Mo.  412.  But  a 
railroad  company  is  not  bound  to  fence  its  track  at 
highway  crossings,  and  it  is  not  liable  for  stock 
killed  at  a  crossing,  through  its  failure  to  fence,  al- 
though the  road  has  not  been  legally  established  as 
a  public  highway.    Brown  v.  Kansas  City,  St.  J.  ft 

C.  B.  B.  Co.  2  West.  Bep.  571, 20  Mo.  A.pp.  427;  Ehret 
V.  Kansas  City,  St.  J.  ft  C.  B.  B.  Co.  2  West.  Bep. 
666, 20  Mo.  App.  251;  Lepp  v.  St.  Louis,  L  M.  ft  S.  B. 
Co.  2  West.  Bep.  110, 87  Mo.  139.  Wagn.  (Mo.)  Stat. 
810,  f  48,  requiring  railroads  to  fence  along  **oultl- 
vated  fields  or  unincloeed  prairie  lands,"  does  not 
apply  to  uncultivated  timber  land  from  which  the 
timber  has  been  cut.  Tiarks  v.  St.  Louis  ft  L  M.  B. 
Co.  58  Mo.  45.  But  the  road  must  be  fenced  through 
inclosed  lands  although  timbered.  Saunders  v.  St. 
Louis,  K.  C.  ft  N.  B.  Co.  67  Mo.  117;  Sparr  v.  St. 
Louis,  K.  C.  ft  N.  B.  Co.  Id.  152;  Duncan  v  St.  Louis, 
X.  M.  ft  8.  R.  Co.  8  West.  Bep.  282,  91  Mo.  67;  Kev. 
Stat  1870,  9  809.  Acts  1865,  p.  80,  9 1,  amendatory  of 
the  charter  of  the  North  Missouri  Railroad  Com- 
pany, imposes  a  duty  on  the  railroad  to  fence 
where  it  passes  through  land  which  might  be  im- 
proved at  any  time  after  the  statute  should  go  into 
eifect,  and  with  reference  to  a  railroad  to  be  con- 
structed in  the  future.  Roberts  v.  Wabash,  St.  L. 
ftp  R.  Co.  (Mo.  App.)  8  West.  Bep.  783.  The  power 
of  the  Legislature  of  1860  to  contract  the  territorial 
limits  of  a  town  was  absolute;  and  when  the  limits 
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were  so  abridged  a  railroad  company  was  bound  to 
fence  that  portion  of  its  road  which  ran  through 
uninolosed  fields  thus  thrown  outside  the  new 
limits.  McCormlok  v.  St.  Louis,  I.  M  ft  S.  B.  Co.  3 
West  Bep.  191, 20  Mo.  App.  640.  It  is  not  the  duty 
of  a  land  owner  to  build  the  fence;  nor  is  he  de- 
prived of  the  use  of  his  lands  because  of  the  neglect 
of  the  company  to  fence.  Donovan  v.  Hannibal  ft 
St  J.  B.  Co.  6  West  Bep.  896.  89  Mo.  147.  The  fact 
that  the  proprietor  of  land  adjoining  the  right  of 
way  of  a  railroad  company  failed  to  fence  up  his 
line  will  not  absolve  the  defendant  company  from 
compliance  with  its  statutory  duty  to  fence  its 
road  where  it  passes  through  uninolosed  lands. 
Hamilton  v.  Mo.  Pac  B.  Co.  1  West  Bep.  754,  87 
Mo.  86.  That  the  '*  Hog  Law  **  is  in  force  in  a  cer- 
tain county  does  not  relieve  a  railroad  company 
from  its  obligation  to  fence  the  sides  of  its  road 
passing  through,  along  or  adjoining  inclosed  or 
cultivated  fields,  as  prescribed  by  Bev.  Stat  9  809. 
Moore  v.  Mo.  Pac.  R.  Co.  (Mo.  App.)  8  West  Bep. 
765;  Atchison.  T.  ft  S.  F.  B.  Co.  v.  Yates,  21  Kan.  6liB; 
Henning  v.  Wilkinson,  Id.  747;  Morrow  v.  Mo.  Pac 
B.  Co.  17  Mo.  App.  108. 

Nevada, 

The  words  **  either  or  both  "  the  sides  of  their 
road,  as  used  in  Nevada  Stat.  1864, 427, 9  40,  require 
railroad  companies  to  fence  **  either  or  both,  as  oc- 
casion may  demand.**  Walsh  v.  Virginia  ft  T.  B. 
Co.  8  Nev.  110. 

New  Hampshire, 

Baiiroad  companies  are  required  by  statute  to 
maintain  fences  on  the  sides  of  their  roads.  Dean 
V.  Sullivan  B.  Co.  28  N.  H.  816;  Horn  v.  Atlantic  ft 
St.  L.  B.  Co.  35  N.  H.  169;  Smith  v.  Eastern  B.  Co. 
Id.  856. 

NewJeney. 

A  railroad  company  whose  charter  contains  no 
provision  requiring  it  to  do  so  will  not  be  required 
to  make  and  maintain  fences,  the  provision  for 
fencing,  in  the  General  Baiiroad  Law,  bemg  con- 
fined by  its  terms  to  companies  formed  under  that 
Act.  Vandom  v.  New  Jersey  S.  B.  Co.  6  Cent.  Bepw 
548, 42  N.  J.  Eq.  468. 

New  York. 

The  General  Baiiroad  Act  of  1850,  chap.  14,  re- 
quires the  companies  to  erect  fences  of  «uffiolent 
height  and  strength  to  prevent  cattle  and  other 
animals  from  getting  upon  the  railroad.  Tailman 
V.  Syracuse,  B.  ft  N.  Y.  B.  Co.  4  Abb.  App.  Dec.  86L 
The  provisions  of  law  requiring  railroad  companies 
to  fence,  etc.,  are  to  be  regarded  not  merely  as  a 
regulation  between  land  owners,  but  are  to  have 
an  extended  application  as  a  police  regulation  for 
the  safety  of  the  public.  Staats  v.  Hudson  River 
B.  Co.  Id.  287.  The  New  York  Laws  of  1864,  chap. 
282,  9  8,  requiring  a  railroad  company  to  build  and 
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rially  strengthened  by  reference  to  decisions  in 
other  States  on  this  subject. 

In  1  Thompson  on  Negligence,  p.  519,  §  24, 
it  is  said  in  reference  to  such  statutes:  "It  is 
obvious  that  there  are  places  alon^  the  line^  of 
every  railroad  where  it  is  impossible  and  im- 
proper for  the  road  to  be  fenced;  where,  for 
instance,  it  is  crossed  br  highways,  or  runs 
along  a  street,  or  at  the  depots  and  stations  of 
the  compauy,  necessarily  open  for  access  by 
the  public.  In  some  instances  these  places  are 
specifically  excepted  from  the  operation  of  the 
statute  by  its  terms.  In  others  the  courts  have 
held  that  such  exceptions  are  necessarily  im- 
plied from  the  inconvenience  which  would  fol- 
low any  other  interpretation."  See  also  Datis 
V.  BuHington  4b  M.  B.  R.  Co.  26  Iowa,  549;  In- 


dianapolis  db  C.  R.  Co.  v.  Kinney,  8  Ind.  402; 
Indianapolis,  P.dCR.  Co.  v.  CrandaU,  58 Ind. 
365;  Toledo,  W.  A  W.  R.  Co,  v.  Chapin,  66  IlL 
504;  Lloyd  v.  Padflc  R.  Co.  49  Mo.  199. 

For  these  reasons  we  conclude  that  the  de 
fendant  was  under  no  duty  to  fence  the  road  at 
the  place  in  question,  and  so  the  entire  founda- 
tion upon  which  the  trial  court  predicated  the 
finding  of  negligence  fails,  and  the  judgment 
was  erroneous. 

As  this  first  point  is  necessarily  decisive  of 
the  whole  case,  it  renders  the  next  question, 
whether  there  was  contributory  negligence  on 
the  part  of  the  plaintiff,  immateri^. 

There  was  error  in  the  judgment  complained  tf. 

In  this  opinion  the  other  Judges  concurred. 


maintain  fences  on  the  sides  of  Its  road,  gave  no 
new  remedy,  but  simply  enjoined  a  new  duty  on 
the  company  and  left  the  rierht  corresponding  to 
such  duty  to  be  enforced  by  old  remedies.  Graham 
V.  Delaware  &  H.  Canal  Co.  46  Hun,  886, 12  N.  Y.  6. 
B.  800.  In  erecting  a  fence  along  the  side  of  a  rail- 
way, the  crooked  or  "worm"  fence  may  be  used, 
and  the  construction  of  half  of  it  on  the  land  of  the 
adjoining  proprietor  is  no  trespasB.  Ferris  v.  Van 
BusKlrk,  18  Barb.  887.  Adjoining  land  owners  can- 
not compel  a  railroad  company  to  put  up  a  fence 
along  such  road,  nor  require  it  to  contribute  there- 
to. Cattle-guards  at  each  end  are  all  that  can  be 
required.  Be  Long  Island  B.  Co.  8  Edw.  Ch.  487. 
In  lU  Bensselaer  &  S.  B.  Co.  iPaige,  668,  ChaneeOor 
Walworth,  in  the  absence  of  any  statute  expressly 
applicable,  held  that  the  railroad  and  adjoining 
proprietois  should  each  erect  and  maintain  half  of 
the  partition  fence,  and  sugtrested  the  propriety  of 
Legislature  making  it  the  duty  of  the  railroad 
company  to  keep  up  and  maintain  the  whole  of  the 
partition  fence  between  their  railway  and  the  ad- 
joining lands  of  other  persons,— a  BugKestion  which 
tins  since  been  adopted.  Ferris  v.  Van  Buskirk,  18 
Barb.  401.  See  CampbeU  v.  Mesier,  4  Johns.  Ch.  884, 
1 N.  Y.  Ch.  L.  ed.  868,  and  note. 

North  Cardlincu 

There  is  no  requirement  at  common  law,  and  no 
statute  in  the  State,  obliging  railroad  companies  to 
fence  their  tracks.  So  where,  in  constructiug  a 
railroad,  a  portion  of  the  plaintiff*s  pasture  fence 
was  removed,  and  a  cut  about  eight  feet  deep  was 
made  where  the  fence  had  been,  into  which  the 
plaintittr^s  horse  fell  and  was  killed,  it  was  held  that 
the  railroad  company  was  not  liable.  Jones  v. 
Western  N.  C.  B.  Co.  96  N.  C.  328. 

Ohio. 

r  Bev.  Stat.  9  8324,  requiring  railroad  oompaoies  to 
fence  their  tracks,  and  providing  that  they  shall  be 
liable  for  damages  sustained  by  reason  of  the  want 
or  insufficiency  of  such  fences,  is  to  be  reason- 
ably construed.  Baltimore  &  O.  B.  Co.  v.  Scbultz, 
1  West  Bep.  70, 43  Ohio  St.  270.  Baih-oad  companies 
are  bound  to  fence  aaainst  private  ways.  Pitts- 
burgh &  L.  E.  B.  Co.  V.  Cunnington,  39  Ohio  St.  327. 
In  Ohio  railroad  companies  are  not  excused  from 
fencing  their  tracks  within  cities  and  villages,  ex- 
cept at  points  where  the  fence  would  obstruct 
some  street,  public  ground,  etc.  Cleveland  ft  P. 
B.  Co.  V.  McConnell,  26  Ohio  St  57.  A  railroad 
company  in  Ohio  may  avail  itself  of  a  fence 
built  by  the  adjoining  land  owner  as  dispensing 
with  any  necessity  for  its  building  another  fence 
along  the  same  line.  Haxtou  v.  Pittsburg,  C  ft 
St.  L.  B.  Co.  26  Ohio  St.  214. 

5  L.  R.  A. 


PenneytvanUL 

An  Act  requiring  all  railroads  to  be  fenced,  and 
adding  that  ^  all  railroad  companies  shall,  before  a 
certain  date,  construct  and  keep  in  r^oalr  a  suf- 
ficient fence;"  and  a  supplementary  Act  making 
them  liable  for  failure  to  fence,— apply  in  their 
general  requirements  to  a  road  constructed  after 
the  date  mentioned,  but  before  the  supplementary 
Act  was  passed.  Shurley  v.  New  York,  L.  B.  ft  W. 
B.  Co.  121  Pa.  611.  A  railroad  company  is  not  bound 
to  make  fences  along  its  track  unless  required  by 
its  charter.  Pennsylvania  B.  Co.  v.  Biblet,  66  Pa. 
164.  In  case  the  site  of  a  road  shall  be  changed, 
proper  fencing  of  the  substituted  road  would  be 
but  a  reasonable  precaution,  and  really  neoeesaiy 
to  make  it,  in  the  language  of  the  Act,  **  in  as  per- 
fect a  manner  as  the  original  road.**  North  Man- 
heim  Twp*8  App.  (Pa.)  12  Cent.  Bep.  488. 

Tennessee, 

The  ordinary  fence  laws  of  Tennessee  do  not  apply 
to  railroad  companies.  These  laws  were  intended  for 
adjoining  land  owners  engaged  in  agriculture,  who 
are  mutually  benefited  as  well  as  bound  by  them. 
Ward  V.  Paducah  ft  M.  B.  Co.  4  Fed.  Bep.  8eaB. 

Vermont, 
In  Bev.  Laws,  8408,  8412,  requiring  railroads  to 
fence,  and  makin^r  them  and  their  "  agents  **  liable 
for  injuries,  the  word  '"agent**  includes  an  eng-lneer. 
St.  Johnsbury  ft  L.  C.  B,  Co.  v.  Hunt,  8  New  Bng. 
Bep.  450, 69  Y t.  284. 

WiBConsin. 

Wis.  Bev.  Stat.  1810  provides  that  no  fence  shall 
be  required  in  places  **  where  the  proximity  of 
ponds,  .  .  .  hills,  embankments  or  other  sufficient 
protection  renders  a  fence  unnecessary  to  protect 
cattle  from  stvaying.**  Veerhusen  v.  Chicago  ft  N. 
W.  B.  Co.  68  Wis.  689.  Under  Wis.  Bev.  Stat.  1810, 
amended  by  Laws  1881,  chap.  103,  excepting  depot 
grounds  ftom  the  necessity  of  fencing-,  a  railroad 
company  need  not  fence  its  grounds  on  the  main 
line  of  the  railroad,  on  which  are  situated  a  water 
tank,  a  building  containing  a  telegraph  and  ticket 
office,  a  place  for  eating  and  sleeping,  wnioh  is  oo- 
cupied  by  its  station  men  and  telegraph  and  ticket 
agent,  and  a  platform  at  which  trains  stop  to  r^ 
ceive  and  discharge  passengers  and  freigrht.  Pe- 
ters V.  Stewart,  72  Wis.  188.  Where  a  station-house 
is  unused  and  out  of  repair,  though  inside  the 
nearest  cattle-guard,  it  is  not  within  the  limits  of 
the  depot  grrounds.  McDonough  v.  Milwaukee  ft 
N.  B.  Co.  78  Wis.  228.  A  railroad  company  should 
be  held  to  a  high  degree  of  diligence  and  care,  in 
keeping  the  fences  which  the  statute  requires  it  to 
erect,  in  repair.  Antlsdel  v.  Chicago  ft  N.  W.  B. 
Co.  26  Wis.  145. 


18S9. 
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Robert  A.  OPP,  Appt, 

V, 

C.  P.  WACK. 

(....Ark.....) 

A  written  acknowlednieiity  to  take  a 
debt  out  of  the  Starate  of  Limitations, 
where  there  are  two  or  more  distinct  obligations 
due  to  the  same  creditor,  must  itself  identify  the 

1  one  or  ones  to  which  the  promise  to  pay  attaches. 

(November  80,  1889.) 

APPEAL  from  a  iudraent  of  the  Phillips 
Circuit  Court  (Sanders,  J.)  in   favor  of 
pjaintiff  in  an  action  upon  biUs  of  exchange. 

Statement  by  Saadels*  J.: 

Action  brought  June  4,  1887,  by  appellee 
upon  six  bills  of  exchange,  one  dated  October 
8,  1881,  due  at  ninety  days,  for  $212.80;  one 
dated  October  25,  1881,  due  at  ninety  days,  for 
1811.05;  and  four  dated  November  14,  1881, 
for  $82.12  each,  and  due  at  fifteen,  thirty,  forty 
and  sixty  davs  respectively. 

The  complaint  also  alleges  that  on  October 
8, 1882,  appellant  in  writins:  acknowledged  said 
several  debts  and  promisea  to  pay  the  same. 


Answer,  Statute  of  Limitations  and  denial  of 
promise  to  pay  within  five  years. 

The  letter  written  by  R.  A.  Opp,  appellant, 
dated  October  8,  18&,  upon  which  appellee 
relied  to  take  bis  claims  out  of  the  Statute 
of  Limitations,  is  in  words  and  figures  as  fol- 
lows: 

Helena,  Ark.  Oct.  8,  '82. 
Wack  A  MiUer:— 

Oents,~Tours  to  hand  a  few  davs.  ago.  I 
have  been  sick  and  am  Just  up.  My  dear  sir, 
it  is  impossible  for  me  to  give  drafts  to  pay  at 
any  particular  time;  at  present,  as  yet.  business 
is  as  dull  as  it  could  be.  But  our  prospect  is 
good  for  a  lively  trade  this  fall;  the  extreme 
hard  times  has  reduced  my  stock.  But  we  are 
at  work  like  Turks  to  get  up  work  for  the  fall 
trade,  and  rest  assured  that  I  will  do  all  I  can 
for  you.  But  it  is  no  use  to  give  drafts  and  have 
them  go  to  protest.  Don't  push  us  as  yours  is 
the  only  claim  for  goods  on  the  shop,  and  I 
shall  work  it  off  as  soon  as  possible. 

Truly  Yours, 
(Signed):  R  A.  Opp. 

Wack  and  Wurth  testified  that  the  letter 
could  have  referred  only  to  the  acceptances  in 
suit,  that  defendant  owed  plaintiff  only  these 
I  six  bills  at  the  time  it  was  written. 


KOTS.— Statute  of  lAmitationa;  cuUmowledgmentto 

take  debt  out  of. 

An  acknowJedgrment  and  new  promise  to  keep  a 
debt  alive  must  be  distinct  and  unambigruous  (Fiske 
V.  Hibbard,  18  Jones  &  8. 831;  Palmer  v.  Gillespie, 
96  Pa.  340).  though  it  is  not  essential  that  the  amount 
of  the  debt  be  stated,  or  in  fact  be  known  by  the 
debtor,  as  this  may  be  proved  by  parol  evidenoe. 
Hart  V.  Boyt,  64  Miss.  547;  Moore  v.  Hyman,  18  Ired. 
L.  272;  Hazlebaker  v.  Beeves,  D?  Pa.  264;  Davis  v. 
Steiner,  14  Pa.  275. 

It  must  itself  identify  the  debt  or  debts  to  which 
It  appUes,  or  must  be  attended  by  circumstances 
which  will  enable  a  jury  to  ascertain  definitely 
what  debt  was  intended.  Ck)nway  v.  Reybum,  22 
Ark.  280;  Buckingrham  v.  Smith.  23  Oonn.  453;  Oook 
V.  Martin,  29  Conn.  68;  Martin  ▼.  Broach,  6  Ga.  21; 
Clarke  v.  Dutcher,  9  Cow.  674;  McMuUin  v.  Grannis, 
10  N.  Y.  Legral  Obs.  67;  Arey  v.  Stephenson,  11  Ired. 
L.  86;  Stafford  v.  Bryan,  8  Wend.  533;  Dobeon  v. 
Quantrell,  1  PhihL  904;  Clark  v.  Maerulre,  86  Pa.  260; 
Bobbtais  V.  Earley,  2  Strobh.  L.  848. 

As  a  general  rule  the  acknowledirnient  will  be 
taken  to  relate  to  the  demand  in  suit,  the  burden 
being  on  defendant  to  show  its  relation  to  another 
debt,  or  to  a  balance  upon  the  debt  in  suit  and  an- 
other debt.  Whitney  v.  Blgelow,  4  Pick.  110;  Oook 
▼.  Martin,  20  Oonn.  6& 

Several  elaffvu. 

An  acknowledgment  of  indebtedness  upon  an  ag- 
gregate of  several  claims  without  reference  to  any 
particular  claim,  or  to  one  debt  only,  is  not  sufBcient 
to  take  any  of  them  out  of  the  statute.  Bucking- 
ham V.  Smith,  28  Oonn.  458;  Walker  v.  Griggs,  82 
Ga.  119;  Boxley  v.  Gayle,  10  Ala.  151;  Smith  v.  Moul- 
ton,  12  Minn.  862. 

In  the  case  of  Oook  v.  Martin,  29  Conn.  63,  plain- 
tiff held  two  independent  claims,  one  a  note  and  the 
other  an  account,  a  statement  of  which  was  pie- 
dented  to  the  debtor,  who  five  years  afterwards 
made  a  general  acknowledgment  of  indebtedness, 
«Dd  promised  to  pay  what  he  owed.  In  an  action 
upon  the  note  and  account,  under  a  plea  of  the  stat- 
ic L.  R.  A. 


ute,  the  court  held  that  the  evidence  of  acknowl- 
edgment should  not  be  rejected  because  too  general 
and  indefinite,  but  that  its  application  was  a  ques- 
tion for  the  jury,— that  is,  the  question  as  to  wheth- 
er the  acknowledgment  related  to  both,  or  to  one, 
of  the  claims,  and  to  which  one,  is  for  the  jury. 
Whitney  v.  Bigelow,  4Pick.  112;  Frost  v.  Bengough, 
1  Bing.  266;  Beale  v.  Nind,  4  Bam.  &  Aid.  SO. 

Acknotdedoment  in  wrtting. 

An  acknowledgment  in  writing  must  clearly  re- 
late to  the  particular  debt,  must  Identify  it  and 
must  amount  to  a  promise  to  pay  it,  or  it  will  be  in- 
sufficient. Bailey  v.  Crane,  fSL  Pick.  823;  Harvey  v. 
Tobey,  15  Pick.  99;  Gibson  v.  Grosvenor,  4  Gray, 
606;  Leigh  v.  Linthecum,  80Tex.  100;  Wilcox  v.  wa- 
liams,  5  Nev.  206. 

The  promise  must  be  absolute  and  unqualified 
(Aldrete  v.  Demitt,  82  Tex.  675);  for  where  it  is  con- 
ditional there  can  be  no  recovery  unless  the  condi- 
tion is  fulfilled,  or  there  is  a  new  consideration  for 
the  promise.  Price  v.  Price,  84  Iowa,  404;  Sedgwick 
V.  Gerdlng,  56  Ga.  264;  Otterback  v.  Brown,  2  Mac- 
Arth.  641;  Senseman  v.  flershman,  80  Pa.  84;  Miller 
V.  Baschore,  88  Pa.  866. 

To  operate  as  an  avoidance  of  the  statute  the 
written  acknowledgment  must  be  delivered  to  the 
creditor,  and  not  retained  by  the  debtor.  Smith  v. 
Eastman,  8  Cush.  866;  Hughes  v.  Paramore,  85  Eng. 
L.  ft  Eq.  195;  Dinguld  v.  Schoolfield,  82  Gratt  808. 

The  question  whether  a  written  acknowledgment 
is  sufficient,  as  well  as  its  construction  and  effect,  is 
for  the  court,  and  not  for  the  jury.  Oliver  v.  Gray, 
1  Har.  ft  G.  (Md.)  804;  Hancock  v.  Bliss,  7  Wend.  207; 
Boutledge  v.  Hamsay,  8  Ad.  ft  El.  221;  Magee  v.  Ma- 
gee,  10  Watts,  172;  Berghaus  v.  Calhoun,  6  Watts,  219. 

If  the  particular  Indebtedness  is  sufficiently  idex^ 
tifled  the  circumstances  of  the  amount  and  natora 
of  the  debt  may  be  supplied  by  extrinsic  evidence. 
Lechmere  v.  Fletcher,  1  Cromp.  ft  M.  628;  Lord  v. 
Harvey,  8  Oonn.  870. 

Where  extrinsio  evidenoe  is  required  it  is  a  ques- 
tion for  the  jury.  Morrell  v.  Frith,  8  Mees.  ft  W. 
402;  Snook  v.  Mears,  5  Price,  686. 


See  also  7  L.  R.  A.  72. 


744 


Abxahbab  Bofbbmb  Couat. 


Nov.^ 


Ifesars,  J.  J.  Homer  and  J«  C.  Tappan* 

for  appellant: 

The  acknowledgment  or  promise  must  clearly 
identify  tibe  debt,— must  iaentify  it  with  such 
certainty  as  will  determine  its  character  and 
the  amount  due. 

Ringo  v.  Brooks,  26  Ark.  542. 

If  the  bar  of  the  statute  is  sought  to  be  re- 
moved by  the  proof  of  a  new  promise,  that 
promise,  as  a  new  cause  of  action,  ought  to  be 
proved  in  a  clear  and  explicit  manner,  and  be, 
in  its  terms,  unequivocal  and  determinate;  and 
if  any  conditions  are  annexed  they  ought  to 
be  shown  to  be  performed.    If  there  be  no  ex- 

gress  promise,  but  a  promise  is  to  be  raised  .by 
npUcation  of  law  from  the  acknowledgment 
of  the  party,  such  an  acknowledgment  ought 
to  contain  an  unqualified  and  direct  admission 
of  a  present  subsisting  debt,  which  the  party 
is  liable  and  willlDg  to  pay. 

Bell  V.  Mormon,  26  U.  8.  1  Pet  861  (7  L. 
ed.  174);  Bloodaood  v.  Bruen,  8  N.  Y.  869; 
Wakeman  v.  Sherman,  9  N.  Y.  85. 

Mr.  P.  O.  Thweatt,  for  appellee: 

This  proof  was  sufficient. 

Broum  v.  8taU  Bank,  10  Ark.  184;  Morrell 
V.  Ferrier,  7  Colo.  ^2. 

This  is  a  much  stronger  case  than  that  of 
Conway  v.  Reyhwm,  22  Ark.  290,  in  which  it 
was  held  that  the  acknowledgment  was  suffi- 
cient. 

See  also  Ang.  Lim.  §  208;  Shipley  v.  8/tiUinQ, 
7  Cent.  Rep.  418,  66  Md.  568;  Chidseyv.  PotoeU, 
10  West.  Rep.  285,  91  Mo.  622;  Bolfe  v.  PO- 
loud,  16  Neb.  21;  Devereaux  v.  Henry,  Id.  65. 

The  last  case  is  directly  in  point. 

A  new  promise,  made  before  the  statute  bar 
ntervenes,  operates  to  continue  the  obligation 
from  that  time,  and  suit  must  be  instituted 
within  the  time  fixed  by  statute  in  which  the 
bar  attaches,  which  was  five  years,  in  this  in- 
stance, from  the  date  of  the  letter  from  appel- 
lant to  appellee. 

Bingo  v.  Brooks,  26  Ark.  548;  Mastin  v. 
Branham,  1  West.  Rep.  744,  86  Mo.  643;  Ang. 
Lim.  §  287;  Shepherd  v.  Thompson,  122  U.  S. 
281  (80  L.  ed.  1156). 

Sandelfl.  J,,  delivered  the  opinion  of  Ithe 
court: 

Construed  most  strongly  against  the  writer, 
the  letter  of  Opp  is  at  most  a  conditional  prom- 
ise,—in  which  event  it  is  always  necessary  to 
prove  the  happening  of  the  contingency  or  ac- 
crual of  the  subject  matter  of  the  condition. 

But  a  fatal  insufficiency  exists  in  the  failure 
of  the  letter  to  designate  which  one  or  ones  of 
the  drafts  he  promised  to  "work  off." 

Where  a  promise  to  pay  a  debt  barred  by 
limitation  or  an  acknowledgment  within  the 
period  of  limitation  is  relied  upon,  and  is  other- 
wise sufficiently  specific,  parol  proof  may  be 
admitted  to  show  that  there  was  but  one  obliga- 
tion due  from  defendant  to  plaintiff,  and  thus 
identify  the  debt  to  which  the  promise  refers. 
But  whero  there  aro  two  or  more  distinct  obliga- 
tions due  the  plaintiff,  the  written  acknowledg- 
ment must  itself  identify  the  one  or  ones  to 
which  the  promise  to  pay  attaches.  Einao  v. 
Brooks,  26  Ark.  540;  Armistead  v.  Brooke,  18 
Ark.  521. 

Reversed  and  remanded  for  neto  triai. 

6  L.  R.  A. 


James  McQUEENEY,  Appi.^ 

PHCBNIX  INSURANCE  CO. 
( Ark. ) 

1*  Where  the  amount  of  ritumraiaoe  ia 
apportioned  to  distinct  Items,  but  the  pr»- 
nmim  paid  is  ffross,  the  oontraot  is  entire. 

8.  The  Taeancy  of  a  tenant  house  while 
the  owner  ocoupies  a  dwelling  in  the  same  inolos- 
ure  will  not  avoid  a  poUoy  by  which,  for  a  groea 
sum  as  oonsIderation,wlthout  specifying  the  rate 
on  either  house,  the  owner  Is  insured  for  $1,000. 
of  which  $M0  is  upon  the  tenant  house  and  |6CO 
upon  the  other,  with  a  provision  that  the  policy 
shall  be  of  no  efleot  if  the  **premi8eB  become  va- 
cant and  onoooupied.** 

(November  28, 1888 J 

APPEAL  from  a  jadgment  of  the  Garland 
Circuit  Court  in  favor  of  defendant  in  an 
action  on  a  policy  of  fire  insurance.    Betersed, 

The  facts  are  stated  in  the  opinioh. 

Mr,  Leland  Iieatherman»  for  appellant: 

"Vacant  and  unoccupied"  is  to  be  construed 
in  view  of  the  situation  and  character  of  the 
property  insured  and  the  ordinary  incidents  and 
contingencies  affecting  the  use  to  which  it,  and 
other  property  of  like  character  similarly  situ- 
ated, IS  put 

Whitney  v.  Black  River  Ins.  Oo.  72  N.  Y. 
117.  28  Am.  Rep.  116. 

The  owner  was  there  as  ready  to  protect  it  aa 
if  he  lived  in  it,  without  subjectinf  it  to  the 
risk  of  being  caught  on  fire  by  fires  for  family 
use  within. 

Berrick  v.  Union  Mut.  F.  Ins.  Oo.  48  Me. 
558,  77  Am.  Dec.  244. 

Such  conditions  in  printed  clauses  of  insur- 
ance policies  are  to  t)e  strictly  construed  against 
the  insurance  company. 

American  Ins.  Oo.y.  PadjUld,  78  III.  167. 

The  words  must  be  taken  in  their  ordinary 
sense,  as  commonly  used  and  understood;  and 
if  the  sense  in  which  they  were  used  is  uncertaioL 
as  they  are  found  in  a  contract  prepared  and 
executed  by  the  insurer,  the^  should  be  con- 
strued most  favorable  to  the  insured. 

Hoffman  v.  jEtna  F.  Ins.  Co.  33  N.  Y.  406; 
Ram,n  v.  Home  Ins.  Co.  59  N.  Y.  887. 

•*We  must,"  says  the  court  in  Herrman 
V.  Merchants  Ins.  Co.  81  N.  Y.  184,  87 
Am.  Rep.  480,  "endeavor  to  ascertain  how 
the  insured  understood  and  could  properly  un- 
derstand them, — in  other  words,  the  meaning 
which  they  convey  to  the  common  mind." 

In  Cummins  v.  Agricultural  Ins.  Co,  67  N. 
Y.  260,  it  was  held  that  a  removal  \sy  a  son  and 
his  family  to  his  father's  house,  in  the  neigh- 
borhood of  his  own,  to  remain  with  his  mother 
in  his  faUier's  house  wbUe  she  needed  their 
company,  was  not  a  vacating  bv  a  removal  from 
the  son's  house,  although  his  aosenoe  continued 
about  three  months. 

It  was  also  held  in  Stupetski  v.  Transatlantic 
F.  Ins.  Co.  48  Mich.  878,  88  Am.  Rep.  195, 
that  a  dwelling  house  did  not  become  "  vacant 
and  unoccupied"  when  the  tenant  and  his 
family  left  it  for  twelve  days  to  visit  a  sick 
daughter,  and  another  person  at  his  requeil 
visited  it  daily  and  looked  after  it. 


See  also  6  L.  R.  A.  524;  16  L.  R.  A.  174;  48  L.  R.  A.  49. 


1889. 
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It  was  held  in  WfUtney  y.  Black  Biter  Ins. 
Oo.  72  N.  Y.  118,  28  Am.  Rep.  116,  that  a  saw 
mill  lyine  idle  for  several  weeks  for  lack  of 
water  or  Togs  did  not  thei^by  cease  to  be  occu- 
pied daring  the  intervals.  Held  also  in  c&se 
cited  in  Am.  Dis.  of  February,  1888,  No.  14, 
p.  67,  that  a  building  is  not  left  vacant  and  un- 
occupied where  a  manufacturing  company  tem- 
porarily stops  work  and  repairs  its  machinery, 
ttie  night  and  day  watchman  beinj^on  duty, 
and  the  employes  at  and  about  the  factory. 

The  house  being  temporarily  without  a  ten- 
ant, as  is  shown  by  the  evidence  in  the  case,  is 
not  such  an  unoccupancy  as  would  make  the 
poUcy  void. 

Leoarum  Mut,  F.  ln$,  Oo.  ▼.  Leathers  (Pa.) 
6  Cent.  Rep.  901;  PTUenix  Ins,  Oo,  v.  Tucker, 
92  HI.  64,  84  Am.  Rep.  108;  Stupetski  v.  lYans- 
atlantie  K  Ins,  Oo.  48  Mich.  878,  88  Am.  Rep. 
195. 

Ko  appearance  for  appellee. 


vYf  J,,  delivered  the  opinion  of 
the  court: 

The  appellant  brought  suit  against  the  ap 
pellee  upon  a  policy  of  insurance,  whereby,  m 
consideration  of  a  stated  premium,  it  insured 
him  against  loss  by  fire  in  the  sum  of  $1,000, 
the  amount  being  apportioned  as  follows:  $600 
upon  a  residence  and  $400  upon  a  frame  house 
to  let.  It  was  alleged  and  admitted  that  both 
houses  were  destroyed  by  fire  during  the  term 
of  policy. 

The  policy  contained  the  following  clause: 
"If  during  this  insurance  the  above-mentioned 
premises  Siall  become  vacant  or  unoccupied, 
or  if  the  occupation  or  the  possession  of  such 
premises  is  chan^^,  except  as  herein  specially 
agreed  to  in  writing  upon  this  policy,  then  and 
from  thenceforth,  so  long  as  the  same  shall  con- 
tinue vacant  or  unoccupied,  or  shall  be  so  ap- 
propriated, ai^lied  or  used,  this  policy  shall 
cease  and  be  of  no  force  and  effect." 

The  two  houses  covered  by  the  policy  were 
ahout  thirty  feet  apart  and  in  the  same  inclos- 
xae.  At  the  time  of  the  fire  one  was  occupied 
by  the  assured  as  a  residence,  while  the  other 
was  unoccupied. 

The  company  paid  the  loss  on  the  residence, 
hut  declined  to  pay  the  loss  on  the  other  house 
hecause  it  was  vacant;  the  assured  instituted 
this  suit  to  recoverthe  loss  upon  the  latter  house. 
The  controversy  depends  upon  the  construction 
of  the  clause  recited. 

The  appellant  contends  (hat  the  two  houses 
comprised  the  premises  within  its  meaning, 
and  that  the  premises  were  occupiedjso  long  as 
either  house  was  occupied. 

The  appellee  contends  that  each  house  com- 
prises separate  premises  within  its  meaning, 
and  that  upon  either  house  becoming  vacant 
the  insurance  upon  it  was  suspended.  The 
court  sustained  the  contention  of  appellee,  and 
this  raises  the  only  question  presented  for  our 
consideration. 

The  appellee  insured  two  houses  for  separate 
sums.  Tne  consideration  paid  was  a  gross 
sum.  The  rate  of  insurance  is  not  disclosed; 
whether  it  was  ^e  same  upon  each  house  or 
different  does  not  appear. 

The  construction  of  this  and  similar  clauses 
in  policies  of  insurance  has  often  received  ju- 
dicial consideration,  and  there  is  perhaps  no 

6L.  R.A. 


?[ue8tion  upon  which  the  conflict  between  dif- 
erent  courts  is  mor6  clearly  defined. 

An  examination  satisfies  us  that  the  cases  de- 
cided in  different  courts  cannot  be  harmonized, 
and  we  have  attempted  to  ascertain  and  fol- 
low those  most  in  consonance  with  correct 
principle. 

The  learned  judee  who  tried  this  case,  fol- 
lowing  one  line  of  decision,  seems  to  have  con- 
sidered that  the  clause  should  be  construed  in 
the  same  way  in  this  contract  as  a  like  provision 
would  be  construed  in  a  several  policy  on  each 
of  the  subjects  insureil.  In  other  words,  that 
the  contract,  though  entire  in  form,  is  divisiblo^ 
in  substance.  That  it  was  competent  for  the 
parties  to  make  such  a  contract  is  conceded. 
That  they  so  intended  is  not  obvious  from  tho- 
clause  under  consideration. 

The  natural  significance  of  the  terms  eni» 
ployed  is  that,  if  the  entire  premises  should  be- 
come vacant,  the  entire  policy  should  cease  du- 
ring such  vacancy.  If  the  parties  had  intended 
to  make  a  separate  contract  as  to  each  subject 
of  the  contract,  their  purpose  might  have  been 
easily  accomplished  by  saying  that  if  the  prem- 
ises or  any  part  thereof  should  become  vacant, 
the  insurance  pro  tanto  should  cease.  Such 
intention  is  often  so  manifested  in  similar  pol- 
icies,-and  we  see  no  reason  wby  it  would  not 
have  been  done  in  this  case,  if  it  had  been  en- 
tertained. 

Mr.  Parsons  says:  "If  the  consideration  to 
be  paid  is  single  and  entire,  the  contract  must 
be  held  to  be  entire,  although  the  subject  of 
the  contract  may  consist  of  several  distinct  and 
wholly  independent  items."  2  Parsons,  Con t. 
p.  519;  Johnson  v.  Johnson,  8  Bos.  &  P.  162; 
Miner  v.  Bradley,  22  Pick.  457. 

In  tlie  case  of  McClurg  v.  Price,  59  Pa.  420, 
it  is  said:  "  If  the  consideration  is  siitgle,  the 
contract  is  entire,  whatever  the  number  or  va- 
riety of  the  items  embraced  in  its  subject."  . 

Our  attention  is  called  to  no  case  in  which 
the  correctness  of  this  statement  of  the  general 
rule  is  denied  or  questioned.  It  has  been  stated 
and  approved  by  many  authors  and  courts. 

But  it  is  said  that  "a  policy  of  insurance  is  a 
contract  so  different  from  those  in  which  these 
general  rules  have  been  laid  down,  that  it  it 
doubtful  whether  they  can  be  applied  to  this 
peculiar  contract,  or  m  what  manner  the. ap- 
plication of  them  should  be  made."  Quarr^er 
y.  Pealody  Ins.  Go,  10  W.  Va.  580. 

In  what  the  difference  consists,  or  why  those 
general  rules,  which  the  wisdom  of  our  juris- 
prudence has  formulated  to  govern  in  the  con- 
sideration of  contracts,  should  not  be  applied 
in  construiDg  insurance  policies,  is  not  stated 
nor  apparent  to  us.  We  can  see  no  good  rea- 
son why  a  contract,  which,  if  made  between 
individuals,  would  be  entire,  should  be  divisi- 
ble if  made  between  an  individual  and  an  in- 
surance company. 

Mr.  Wood  and  Mr.  May  each  seems  to  think 
that  the  general  rule  applies  to  insurance  pol- 
icies, ana  that  where  the  amount  of  insurance 
is  apportioned  to  distinct  items,  but  the  prem- 
ium paid  is  gross,  the  contract  is  entire.  May» 
Ins.  §§  189,  277;  1  Wood,  Ins.  p.  884. 

This  view  is  sustained  by  the  courts  of  last 
resort  in  the  States  of  Maine,  Massachusetts, 
Pennsylvania.  Maryland,  Virginia, Wisconsin, 
Michigan  and  Minnesota.    It  receives  support 
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from  the  courts  of  New  Hampshire  and  Ver- 
mont, although  not  expressly  approved  by 
them;  and  the  Supreme  Court  or  West  Vir- 

finia,  in  a  case  much  like  the  one  before  us, 
eld  the  contract  entire.  Bay  v.  Charter  OakF, 
<fc  M.  Ins.  Co,  61  Me.  91;  Lov^oy  v.  Augusta 
Mut.  F.  Ins.  6b.  45  Me.  472;  Siehardson  y. 
Maine  Ins.  Co.  40  Me.  894;  Friesmuth  y.  Aga- 
v>am  Mut.  F.  Ins.  Co.  10  Gush.  587;  KimbaU  v. 
Howard  F,  Ins.  Co.  8  Gray,  88;  Lee  v.  Howard 
F.  Ins.  Co.  8  Gray,  588;  Oottsman  v.  Pa.  Ins. 
Co.  56  Pa.  210;  Fire,  Asso.  €fPhaa.Y.  WiUiam- 
son,  26  Pa.  196;  Associated  Firemen's  Ins.  Co.v. 
Assum,  5  Md.  165;  BowmanY.  Franklin  F,Ins. 
Co.  40  Md.  620;  Moore  v.  Virginia  F.  <fe  M.  Ins. 
Co.  28  Gratt.  (Va.)  608;  Hinman  v.  Hartford 
F.  Ins.  Co.  88  Wis.  159;  SchunUtsch  Y.American 
Ins.  Co.  48  Wis.  26;  ^mna  Ins.  Co.  v.  Resh,  44 
Mich.  65;  PlathY.  Minnesota  Farmers  Mut.  F, 
Ins,  Asso.  28  Minn.  479;  McGowan  y.  Peoples 
Mut.  F.  Ins.  Co.  54  Vt.  211;  Baldwin  v.  Hart- 
S<yrdF.  Ins.  Co.  GO'S.  H.  422; Bryan y.  Peabody 
Ins.  Co.  8  W.  Va.  605. 

Opposed  to  this  view,  we  find  decisions  of 
the  courts  of  last  resort  in  the  States  of  New 
Tork,  Illinois,  Missouri,  Kentucky  and  Ne- 
braska, and  the  decision  before  referred  to  in 
Quarrier  v.  Peabody  Ins.  Co.  supra;  MerriU  v. 
Agricultural  Ins.  Co.  78  N.  Y.  462;  Peoria  M. 
&  F.  Ins.  Co.  V.  Anapow,  51  111.  283;  Phanix 
Ins.  Co.  Y.  Lauyrence,  4  Met.  (Ky.)  9;  Hoontz  v. 
Hannibal  Sav.  A  Ins.  Co,  42  Mo.  126;  Loehner 
Y.  Home  Mut.  Ins.  Co.  19  Mo.  628;  State  Ins, 
Co.  Y.  Schreck,  (Neb.)  43  N.  W.  Rep.  840. 

The  force  of  the  Kentucky  case  is  much  im- 
paired by  the  fact  that  it  relied  on  the  case  of 
Clark  Y.  New  England  Mut.  F.  Ins.  Co.  6  Gush. 
<Mass.)  842,  which  has  never  been  followed  in 
its  own  State,  but  impliedly  overruled  in  sever- 
4il  later,  cases. 

The  New  York  Supreme  Gourt  had  held  such 
<X)ntracts  entire  before  the  case  of  MerriU  v. 
Agricultural  Ins,  Co.  supra,  was  decided  {Smith 
Y.  Empire  Ins.  Co.  25  Barb.  497);  and  since 
then  the  Superior  Gourt  of  the  State  has  held 
such  a  contract  entire.  Herrman  v.  Adriatic 
F.  Ins.  Co,  18  Jones  &  S.  402. 


The  case  of  MerriU  v.  Agricultural  Ins,  Oo, 
supra,  is  placed  upon  the  fact  that  there  was  a 
separate  valuation  of  the  subjects  of  insurance. 
It  is  more  reasonable,  we  think,  to  hold  that 
the  sole  effect  of  the  apportionment  of  the 
amount  of  insurance  to  the  different  subjects 
insured  is  to  limit  the  extent  of  the  insurer^s 
risks,  upon  each  item,  to  the  amount  named. 
It  cannot  be  said  to  make  a  several  contract  as 
to  each  subject  of  insurance,  for  a  consideration 
is  necessary  to  each  contract,  and  the  consider- 
ation beine  in  gross  there  is  no  way  to  appor- 
tion it  to  the  several  contracts  so  as  to  sustain 
each  by  its  proper  consideration.  It  would  not 
do  to  apportion  it  according  to  the  amount  of 
the  risks  upon  the  different  items,  for  it  is  not 
true  that  the  rates  are  uniform,  but  they  vary 
according  to  the  hazard  of  the  ridL 

This  court,  in  the  case  of  Jackson  v.  Jones, 
22  Ark.  158.  held  a  contract  to  sell  1,500  bush- 
els of  wheat  at  40  cents  per  bushel  to  be  an  en- 
tire contract.  There  the  subject  of  the  contract 
was  divisible  and  th^  consideration  apportion- 
able;  but  the  parties  had  manifested  a  desire  to 
make  one  contract  and  not  1,500,  and  the  court 
declined  to  substitute  by  construction  other  con- 
tracts for  the  one  made  by  them.  That  con- 
tract was  much  more  favorable  to  the  conten- 
tion of  the  appellee  than  the  one  we  are  con- 
sidering. The  undertakings  of  the  appellee  are 
divisible  and  might  be  the  subject  of  several 
contracts;  but  the  consideration  paid  by  the 
appellant  was  not  divisible  upon  any  basis  dis- 
closed  by  the  contract,  and  there  could  not  be 
a  division  into  several  contracts  unless  thera 
could  be  an  apportionment  to  each  of  its  ap- 
propriate consideration. 

Determined  by  the  ordinary  rules,  this  con- 
tract was  entire.  We  see  no  reason  why  it 
should  be  determined  bv  any  other  rule.  As 
it  was  entire,  the  two  houses  comprised  the 
premises,  and  so  long  as  one  of  ^hem  was  occu- 
pied the  policy  was  not  suspended. 

Th£  judgment  is  reversed,  and  the  cause 
manded  for  a  new  trial. 


MINNESOTA  SUPREME  GOURT. 


James  T.  HARRISON,  Appt., 

V. 

NIGOLLET  NATIONAL  BANK  OF  MIN- 
NEAPOLIS, Bespt. 

(....Minn ) 

"^l.  A  draft  for  money  drawn  on  a  bank,  pay- 
able at  a  day  sabsequent  to  its  date,  and  subse- 
quent to  the  date  of  its  Issue,  is  not  a  '^  oheck," 
but  a  ''bill  of  exchange,"  and  is  entitled  to 
days  of  grace. 

JB.   It  is  an  essential  characteristie  of  a 

check  that  it  is  payable  on  demand. 

(October  18, 1889.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  (jourt  of  Hennepin  Gounty  sus- 

*Head  notes  by  MircHBLii,  J, 
fi  L.  R  A. 


taining  a  demurrer  to  tbe  complaint  in  an  ac- 
tion to  recover  damages  for  **  falsely,  wrong- 
fully and  maliciously^'  causing  a  draft  drawn 
by  plaintiff  to  be  protested  for  nonpayment, 
and  notice  of  protest  to  be  sent  out  Reversed, 
Tbe  complaint  alleged,  inter  alia,  that  plain- 
tiff was  a  merchant  engaged  in  business  in 
Minneapolis,  Minnesota;  that  for  value  received 
he  drew  the  following  bill  of  exchange: 

45  Washington  Ave.,  South. 

Hakrisok  the  Tailor. 

$199.02.  Minneapolis,  Minn., 

M'ch  27th,  lb88. 

On  April  14th  pay  to  the  order  of  £.  Har- 
rison, one  hundred  and  ninety  nine  92-100  dol- 
lars. J.  T.  Harrison. 
To  Gitizen's  Bank, 

Minneapolis,  Minn. 
No.  2,884. 


18881. 
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That  this  bill  was  forwarded  to  plaintiff's 
-cieditor  in  payment  for  goods  bought;  that  it 
was  in  due  course  forwarded  to  defendant  for 
•collection;  that  the  bill  was  nerer  presented  for 
payment,  and  payment  thereof  was  never  de- 
manded at  -the  maturity  thereof  J  but  that  on 
April  14, 188«,  the  defendant  did  falsely,  wrong- 
fully and  maliciously  cause  said  bill  to  be  pro 
tested  for  nonpayment,  and  did  cause  and  pro- 
cure notices  of  protest  to  be  sent  forth  and 
published,  to  the  great  damage  and  injury  of 
plaintiff. 

Defendant's  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appealed. 

Mr.  C»nii»n  N.  Smith,  for  appellant: 

The  instrument  set  forth  in  the  complaint  is 
«  bill  of  exchange,  and  not  a  check. 

Daniel,  Neg.  Inst.  §§  1573-1575;  Taylor  v. 
French,  4  E.  D.  Smith.  453;  Woodruff  y,  Mer- 
chanfaBank,  25  Wend.  673;  Merchants  Bank 
V.  Woodruff,  6  Hill,  174;  Bcnoen  v.  NeweU,  8  N. 
Y.  190;  ItoryY.  State  Bank,  86  Mo.  475;  Sen- 
dersoH  v.  Pope,  89  Qbl.  861,  reaffirmed,  Georgia 
Nat,  Bankv.  Henderson,  46  Ga,  498;  Mintum 
V.  Fisker,  4  CaL  86;  Morrison  y.  Bailey,  5  Ohio 
fit  13;  Work  v.  Taiman,  2  Houst.  (Del.),  804; 
Bradley  ▼.  Ddaplaine,  6  Harr.  (Del.)  305;  2 
Parsons,  Notes  and  Bills,  68,  69;  Morse,  Bank- 
ing, p.  248;  Hawleyy,  Jette,  10  Or.  31. 

The  instrument,  not  being  a  check  but  a  bill 
of  exchange,  is  entitled  to  grace,  and  is  not  due 
in  fact  or  m  law  until  the  mst  day  of  grace. 

Minn.  Gen.  Stat.  chap.  28,  §  17,  p.  817; 
Daniel,  Neg.  Inst.  §  614;  Bank  of  WasMngUm 
V.  Tripktt,  26  U.  S.  1  Pet.  25  (7  L.  ed.  87); 
Belly.  First  Nat,  Bank,  115  U.  8.  373  (29  L.  ed. 
409);  Ogden  v.  Saunders,  26  U.  S.  12  Wheat. 
218  (6  L.  ed.  606). 

The  presentment  before  maturity  was  a  nul- 
litY,  would  not  authorize  protest,  and  was  ab- 
Bolutely  void. 

Daniel,  Neg.  Inst.  §  578;  Bank  of  Washing- 
tony,  Tripleit, supra;  Qrifflny,  Qoff  12  Johns. 
488;  Jackson y,  Newton,  8  Watts,  401;  Farmers 
Bank  v.  Duvall,  7  Gill  &  J.  78;  Mechanics 
Bank  v.  Merchants  Bank,  6  Met.  18;  Story, 
Bills,  g  888;  2  Bl.  Com.  469;  8  Kent,  Com.  100, 
101;  Bonegany,  Wood,49A}A.  242;  BeUy,  First 
Nat.  Bank,  116  U.  S.  878  (29  L.  ed.  409). 

Every  injury  to  a  right  imports  a  damage 
though  it  does  not  cost  the  party  one  farthing. 

Addison,  Torts,  §  1,  p.  15;  Bonomi  v.  BacK- 
hause.  El.  Bl.  &E1.  657;l^«^^v.  White,  2  Ld. 
Raym.  938. 

Injury  to  the  drawer  is  prima  facie  pre- 
sumed, where  there  has  been  no  presentment. 

Conroyy.  Warren,  S  Johna.  Cas.  259;  Daniel, 
Neg.  Inst.  §  1588;  Ford  v.  McClung,  5  W.  Va. 
166;  Little  v.  Phenix  Bank,  2  Hill,  425;  Dan- 
iels V.  Kyle,  1  Ga.  804;  ffarbeck  v.  Craft,  4  Duer, 
122;  2  Parsons,  Notes  and  Bills,  p.  71. 

The  careless  disregard  of  the  rights  of  others 
is  implied  as  malice  in  law. 

Jermany.  Stewart,  12  Fed.  Rep.  266;  Kenne- 
dy y.  Meacham,  18  Fed.  Rep.  312. 

Messrs.  Woods  A  King^^n,  for  respond- 
ent: 

The  Instrument  very  strongly  resembles  a 
check,  and  the  circumstances  under  which  it 
was  dLrawn  naturally  suggest  the  use  of  a 
check,  and  there  is  very  eminent  authority  for 
pronouncing  it  a  check. 

Champion  v,  Gordon,  70  Pa.  475;  Re  Broum, 

5L.R.A. 


2  Story,  502;  Westminster  Bank  y.  Wheaton,^ 
R.  1. 80. 

The  defendant  Bank  was  only  an  agent  for 
the  collection  of  this  check,  and  the  notary  ap- 
pears to  have  been  another  agent  not  acting  in 
behalf  of  defendant.  The  only  corporate  act 
was  the  delivery  of  the  paper  to  the  notary,  and 
the  Bank  is  no  more  liable  for  his  neghgence 
than  for  that  of  an  attorney  or  of  another  bank 
to  whom  they  might  have  passed  the  paper  for 
collection. 

Citizens  Bank  v.  HoweU,  8  Md.  580;  Agrieul- 
turcU  Bank  v.  Commercial  Bank,  7  Smedes  &  M. 
692;  2  Billiard,  Torts,  p.  881. 

Mitchell,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  presents  the  question  whether  a 
written  order  on  a  bank  or  bankers  to  pay  a 
sum  of  money  at  a  day  subsequent  to  its  date, 
and  subsequent  to  the  date  of  its  issue,  is  a 
* 'check"  or  a  "bill  of  exchange,"  and  hence  en- 
titled to  gmce.  The  question  is  one  which  has 
given  rise  to  considerable  discussion  and  some 
conflict  of  opinion.  About  all  the  law  there  is 
on  it,  as  well  as  all  the  arguments  on  each  side, 
will  be  found  in  Morse  on  Banks  and  Banking, 
8d  ed.  g  881  et  seg.  The  two  principal  author- 
ities holding  such  an  instrument  a  check  are 
Be  Brown,  2  Story.  502,  and  Champion  v.  Gor- 
don, 70  Pa.  474.  Both  of  these  are  entitled  to 
§reat  wei^t,  but  thev  stand  almost  alone,  the 
upreme  Courts  of  Rhode  Island  ( Westmn>ster 
Bank  v.  W/uaton,  4  R.  I.  30),  and  perhaps  of 
Tennessee,  being,  so  far  as  we  know,  the  only 
ones  which  have  adopted  the  same  views.  AU 
other  courts  which  have  passed  upon  the  ques- 
tion, as  well  as  the  text  writers,  have  almost 
uniformly  laid  it  down  that  such  an  instru- 
ment is  a  bill  of  exchange,  and  that  an  essen- 
tial characteristic  of  a  dieck  is  that  it  is  pay- 
able on  demand.  This  was  fiDally  settled,  af- 
ter some  conflict  of  opinion,  in  New  York, — 
the  leading  commercial  State  of  the  Union, — 
in  the  case  of  Boioen  v.  Newell  (several  times 
before  the  courts),  5  Sandf.  326,  2  Duer,  584, 
8  N.  Y.  190,  13  N.  Y.  290.  See  also  Morrison 
y.  Bailey,  5  Ohio  St.  18;  Woodruff  v.  Merdiants 
Bank,  25  Wend.  678;  Mintum  v.  Fisher,  4 
Cal.  36;  Bradley  v.  Delaplaine,  6  Harr.  (Del.) 
^5;  Georgia  I^at,  Bank  v.  Henderson,  46  Ga. 
487;  Iwry  v.  StaU  Bank,  86  Mo.  475;  Work  v. 
Tatman,  2  Houst.  304;  Hawley  v.  JetU,  10  Or. 
31;  2  Daniel.  Ne^.  Inst.  §§  1573-1575;  Morse, 
Banks  and  Banking,  supra. 

Nearly  every  definition  of  a  check  given  in 
the  books  is  to  the  effect,  not  only  that  it  must 
be  drawn  on  a  bank  or  banker,  but  that  it  must 
be  payable  on  demand.    1  Randolph,  Com. 


Paper,  §  8;  Byles,  Bills,  18;  2  Daniel,  Ne^ 
-        :  -      j,Srt; 

Bigelow,  Bills  and  Notes,  116;  Chalm.  Dig. 


Inst.  §  1566;  1  Edwards,  Bills  and  Notes, 


®5- 

19; 


Bills  and  Notes,  art.  254;  Shaw.  Ch.  J.,  in  Bui- 
lard  y.  Randall,  1  Gray,  605;  Bouvier,  Law 
Diet.;  Burrill,  Law  Diet. 

Occasionally  the  expression  is  used  "payable 
on  presentation,"  but  evidently— except  per- 
haps in  Story  on  Bills — ^as  synonymous  with 
"payable  on  demand." 

As  the  question  is  a  new  one  in  this  State, 
we  would  not  feel  compelled  to  follow  the  ma- 
jority if  the  better  reasons  were  with  the  mi- 
nority.   Perhaps  the  'Weightiest  argument  in 
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favor  of  holding  such  an  instrument  a  check  is 
the  practical  one  advanced  by  Sharswood,  e/l, 
in  Champion  v.  Gordon,  viz.,  that  if  held  to  he 
a  bill  of  exchange  the  holder  might  imimediate- 
ly  present  it  for  acceptance,  and  if  not  accept- 
ed he  could  sue  the  drawer,  or  if  accepted  it 
would  tie  up  the  drawer's  funds  in  the  hands 
of  the  bank,  and  thus,  in  either  case,  frustrate 
the  very  object  of  making  it  payable  at  a  future 
day.  In  answer  to  this,  it  may  be  said  that  the 
drawer,  if  he  wished,  could  very  easily  avoid 
such   cons^uences  by  inserting  appropriate 

g revisions  in  the  instrument.  On  tiie  other 
and,  if  we  hold  that  an  instrument  not  pay- 
able on  demand  may  be  a  check,  we  are  left 
without  any  definite  or  precise  rule  by  which 
to  determine  when  the  paper  is  a  check,  and 
when  a  bill  of  exchange.  The  fact  that  it  is 
drawn  on  a  bank  is  not  alone  enough  to  distin- 
pvish  a  check  from  a  bill  of  exchange,  for  noth- 
ing i»  better  settled  than  that  a  bill  of  exchange 
may  be  drawn  on  a  banker.  Neither  will  the 
fact  that  the  maker  writes  it  on  a  "blank 
check"  be  any  test,  for  the  kind  of  paper  it  is 
written  on  cannot  control  the  import  and  lesal 
effect  of  its  words.  Neither  can  the  question 
whether  it  is  drawn  agstinst  a  previous  deposit 
of  funds  by  the  drawer  with  the  drawee  fur- 
nish any  criterion,  for  nothing  is  clearer  than 
that  a  bill  of  exchange,  as  well  as  a  check,  can 
be  drawn  against  such  a  deposit,  and  that 
an  instrument  mav  be  a  check  although  the 
drawer  has  no  funds  in  the  hands  of  the  drawee. 
Neither  will  it  do  to  say  that  if  it  is  entitled  to 
ffrace  it  is  a  bill,  but  if  not  entitled  to  grace  it 
is  a  check,  because  the  leeal  character  of  the 
instrument  has  first  to  be  aetermined  before  it 
can  be  known  whether  or  not  it  is  entitled  to 
grace.  In  short,  if  we  omit  from  the  definition 
of  a  dieck  the  element  of  its  being  payable  on 
demand,  bankers  and  business  men  are  left 
without  any  definite  rule  by  which  to  govern 
their  action  in  a  matter  where  simplicity  and 
precision  of  rule  are  especially  desirable. 

It  micht  be  expedient  to  enact,  as  has  been 
done  in  New  York  and  some  other  States,  that 
all  checks,  bills  of  exchange  or  drafts,  appear- 
ing on  their  face  to  be  drawn  on  a  bank  or 
banker,  whether  payable  on  a  specified  day  or 


any  number  of  davs  after  date  or  sight,  shall 
be  payable  on  the  aay  named  in  the  instrument 
without  grace;  or,  what  might  be  better  still, 
to  abolish  days  of  srace  altogether  as  a  usage 
which  has  already  Tong  outlived  the  condition 
of  things  out'  of  which  it  had  its  origin.  But 
this  is  a  matter  for  legislatures,  ana  not  for 
courts.  We  are  therefore  of  opinion  that  the 
better  rule  is  to  hold  that  such  an  instrument  is 
a  bill  of  exchange,  and  hence  entitled  to  grace. 
We  may  add  that  it  is  alwavs  desirable  that  the 
decisions  of  the  courts  should  be  in  accord  with 
the  business  usages  and  customs  of  tiie  coun- 
try. Such  usages  are  entitled  to  special  weight 
on  a  question  like  this,  for  the  whole  matter  of 
grace  on  bills  and  notes  had  ite  origin  in  the 
usage  of  bankers.  And,  so  far  as  we  are  ad- 
vised, the  general  practice  of  bankers  in  this 
State  has  been  to  treat  instruments  like  this  as 
bills  of  exchange  and  not  checks. 

Counsel  for  respondent  susj^ts  that,  even 
if  we  hold  that  payment  of  this  pai)er  was  de- 
manded, and  protest  made  prematurely,  yet 
the  action  of  the  court  below  in  sustaining  the 
demurrer  to  the  complaint  should  be  afilrmed 
on  other  grounds,  viz.,  that  the  act  of  protest- 
ing, etc.,  was  the  act  of  the  notary  and  not  of 
the  Bank-  that  the  protest  could  not  have  dam 
aged  the  financial  standing  of  plaintiff  because 
the  certificate  of  the  notary  shows  on  ite  face 
that  it  was  done  before  maturity;  also,  that  the 
instrument  being  of  doubtful  classification,  in- 
volving a  legal  question  on  which  courts  dif- 
fered, the  defendant  would  not  be  liable  for  an 
honest  mistake  of  law. 

Whatever  force  there  might  be  in  these  su^- 
^stions,  either  by  way  of  defense  'or  in  mit- 
igation, we  think  they  are  unavailing  in  8up> 
port  of  a  demurrer  to  a  complaint  which  ^• 
leges  that  the  defendant  "falsely,  wrongfully 
and  maliciously  caused"  the  paper  to  be  pro- 
tested for  nonpayment,  and  notices  of  protest 
sent  out,  and  which  also  shows  that  such  no- 
tices— which  were  presumably  what,  if  any- 
thing, injured  plaintiff's  standmg  and  credit— 
contained  nothing  indicating  that  payment  wa» 
prematurely  demanded. 

Order  reversed,  • 
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Michael  F.  McMAHON  et  al.,  Mffe,, 

V. 

Cathcrioe  GRAY. 

( Haas ) 

1*  Dower  miass^ned  caAnot  be  at* 
tacked  or  taken  on  execution  by  a  wldow*8 
creditors  in  an  action  at  law^. 

2.  The  rl^ht  of  dower,  iinllke  an  estate 
given  to  a  widow  by  the  Statute  of  De- 
scents and  DlBtributions,  confers  no  seisin  until 
It  has  been  assigrned  to  her,  although  she  may  be 
actually  in  possession  by  acquiescence  of  heirs 
and  devisees. 

8«  The  remedy  in  equity  to  reach  ''any 
property,  right,  title  or  interest,  legal  or  equita- 
ble, of  a  debtor,"  given  by  Mass.  Pub.  Stat.  chap. 
151,  fl  2,  cI.  11,  as  amended  t>v  Statute  1884,  chap.  285, 

R  h.  R  A. 


Is  available  to  the  creditor  of  a  widow  to  reach 
her  right  of  dower  unaasigned. 

(November  80. 1880.) 

• 

APPEAL  from  a  judgment  of  the  Superior 
Court  in  Worcester  County  sustaining  a 
demurrer  to  a  hill  in  equity.     Retersed, 

The  suit  was  to  reach  the  nnasaigocd  dower 
of  defendant,  and  haTe  it  applied  on  her  debt 
to  plaintiffs. 

Messrs.'Verry  A  Gaskill,  for  plaintiffs: 

The  real  estate  which  can  be  taken  on  exe- 
cution is  "the  lands  of  a  debtor  in  possession, 
remainder  and  reversion,  all  his  rights  of  entiy 
into  lands  and  of  redeeming  mortgaged  lands, 
and  all  such  lands  and  rights  whicn  have  been 
fraudulently  conveyed  bv  him/*  etc. 

Pub.  Stat.  chap.  172,  §  1. 


See  also  7  L.  R.  A.   229. 


1889. 


McMa.hoob7  y.  Qrat. 
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Tbe  same  pDraseology  has  been  employed  in. 
successive  statutes  since  the  passage  of  chap. 
67,  Acts  1783.  While  this  latter  Statute  was  in 
force  it  was  held  that  the  dower  interest  of  a 
widow,  not  assigned,  could  not  be  taken  on  ez- 
-ecution. 

Oooch  v.  Atkins,  14  Mass.  878. 

The  same  doctrine  is  uniformly  held. 

Freeman.  Executions,  g  185;  JVason  v.  AUen, 

5  Me.  479;  Waller  y.  Mardua,  29  Mo.  25; 
Shields  y.  Batts,  6  J.  J.  Marsh.  12;  Peitif  v. 
Malier,  15  B.  Mon.  691;  Newman  y.  WiOetts, 
48  ni.  634;  Aikmm  y.  Hcvrsell,  98  N.  Y.  186; 
Weater  y,  SturUvant,  12  R  L  637;  Maxon  y. 
Gray,  14  K.  L  641. 

The  nature  and  incidents  of  the  dower  In- 
terests are  such  that  there  is  no  estate;  there  is 
nothing  to  conyey  or  attach. 

Oroade  y.  Ingrdham,  18  Pick.  88;  Mtison  v. 
Haaoii,  1  New  Eng.  Rep.  106,  140  Mass.  68; 
JKxley  y.  Bennett,  11  Mass.  298. 

Our  statutes  giye  complete  Jurisdiction  in 
^ouity 

Pub!  Stat.  chap.  151,  §  2,  d.  11;  1884,  chap. 
^5. 

Similar  bills  haye  been  entertained  and  a 
similar  remedy  decreed,  as  in  this  case,  in  many 
Btates. 

Tcmpkins  y.  Fonda,  4  Paige,  448;  Stewart  v. 
McMartin,  6  Barb.  488:  Daviaon Y.Whittlesey, 
1  MacArth.  168;  Payne  y.  Becker,  87  N.  Y.  158; 
Bcltz  y.  Stoltt,  41  Ohio  St.  540. 

The  only  case  found  in  which  the  remedy 
here  soue^ht  was  denied  is  Maaon  y.  Gray, 
aupra.  But  that  is  decided  upon  the  express 
ground  that  there  is  no  statute  in  Rhode  Island 
giying  the  court  jurisdiction  in  equity  to  reach 
and  apply  property  in  payment  of  debts. 

Mr,  J»me8  H.  Bancroft*  for  defendant: 

All  real  and  personal  estate  liable  to  be  taken 
on  execution  may  be  attached. 

Pub.  Stat.  chap.  161,  §  88. 

All  the  lands  of  a  debtor  in  possession,  re- 
mainder or  reyersion,  all  his  rights  of  entry 
into  lands,  and  of  redeeming  mortgaged  lands, 
may  be  taken  on  execution. 

Pub.  Stat.  chap.  172,  §1. 

A  woman  haying  an  inchoate  right  of  dower 
may  haye  a  bill  in  equity  to  redeem  land  from 
ii  mortgage  in  which  she  has  joined,  and  this 
after  the  conyeyance  bi  the  husband's  equity 
therein.  Such  right  of  dower  is  a  contingent 
interest  in  land. 

Dai)is  y.  Wetherell,  13  Allen,  60. 

Since  the*  Statute  of  1816,  chap.  84,  a  widow 
entitled  tcf  dower  in  lands  of  which  her  hus- 
band died  seised  may  continue  to  occupy  the 
same  with  the  heirs  or  deyisees,  or  to  receiye 
her  share  of  the  rents,  issues  or  profits  thereof, 
«o  long  as  such  heirs  or  devisees  do  not  object 
thereto. 

Pub.  Stat.  chap.  124,  g  18. 

The  case  of  Gooch  y.  Atkins,  14  Mass.  878, 
urose  upon  facts  existing  prior  to  the  Statute  of 
1816,  chap.  84. 

Field*  /.,  deliyered  the  opinion  of  the  court: 
We  think  it  clear  that  tbe  right  of  the  de- 
fendant to  haye  dower  assigned  to  her  out  of 
the  lands  of  her  deceased  husband  cannot  be 
attached  or  taken  on  execution  in  an  action  at 
law.  The  statutes  relating  to  dower  haye  not 
made  a  dowress  a  tenant  in  common  with  others 

6  !..  R.  A. 


in  the  lands  of  her  deceased  husband.  Tbe 
statutes  which  in  some  cases  giye  to  a  widow, 
in  lieu  of  dower,  an  estate  for  her  life  in  one 
half  of  the  lands  of  which  her  husband  died 
seised  in  fee,  or  which  giye  to  her  an  estate  in 
fee  in  such  lands  to  an  amount  not  exceediuf 
$5,000,  haye  been  held  to  be  modifications  oi 
the  Statutes  of  Descent,  and  to  yest  the  title  to 
these  estates  in  the  widow  immediately* on  the 
death  of  her  husband.  Sears  y.  Sears,  121 
Mass.  267;  Lavery  y.  Egan,  143  Mass.  389,  8 
New  Eng.  Rep.  489. 

But  as  we  said  hi  Sears  y.  Sears,  "The  title 
thus  yested  in  the  widow  whoUy  differs  from  a 
mere  ri^ht  of  dower,  which  extends  to  all  lands 
owned  oy  the  husband  at  any  time  during  tbe 
coverture  and  confers  no  seisin  until  it  has  been 
assigned  to  her. "  Before  the  dower  is  assigned, 
the  widow  has  no  legal  estate  in  the  land  upon 
which  an  execution  can  be  levied.  Gooch  v. 
Atkins,  14  Mass.  378;  Hildreth  y.  Thompson, 
16  Mass.  191;  Oroade  v.  Ingraham,  18  Pick.  83. 

At  common  law  a  dowress  could  not  enter 
until  her  dower  had  been  assigned;  and  after 
dower  had  been  assigned  and  she  had  entered 
into  possession  she  became  immediately  seised 
for  her  life  of  a  freehold  estate,  with  the  'usual 
incidents  of  such  an  estate,  and  she  could  con- 
vey it  and  it  could  be  taken  on  execution  by 
her  creditors.  WinMam  v.  Portland,  4  Mass. 
884,  388;  Sheafe  v.  (/NHl,  9  Mass.  13. 

It  is  manifest  that  the  reason  of  the  common- 
law  rule  that  a  widow  cannot  convey  to  another 
her  right  to  have  dower  assigned,  or  eUer  upon 
the  land  before  the  assignment,  as  well  as  of 
the  rule  that  her  right  could  not  be  taken  on 
execution,  was  not  founded  upon  any  policy 
of  the  law  that  dower  should  be  a  provision 
for  her  support  which  should  be  exempt  from 
liability  to  be  taken  by  her  creditors,  because 
she  could  not  enjoy  her  dower  until  it  was  as- 
signed and  then  it  at  once  became  alienable  by 
her  and  liable  to  be  taken  on  execution  to  sat- 
isfy jud^ents  obtained  against  her. 

The  nght  to  have  dower  assitrned  is  a  valu- 
able right  to  property,  and  in  the  present  case 
it  is  a  right  to  land  within  this  Commonwealth 
which  the  dowress  can  have  set  off  to  her  when- 
ever she  chooses  by  legal  process  if  necessary. 
By  the  weight  of  authority  it  is  a  right  which 
in  equity  she  can  assign  to  another,  and  courts 
of  law  will  recognize  the  assignment  to  the  ex- 
tent; of  enabling  the  assignee  to  maintain  a 
writ  of  dower  in  her  name.  Lamar  v.  Scott,  4 
Rich.  L.  (S.  C.)  616;  Robie  v.  Flanders,  33  N. 
H.  524;  Pott&r  v.  EteriU,  7  Ired.  Eq.  152; 
Tompkins  v.  Fonda,  4  Paige,  448;  Strong  v. 
Clem,  12  Ind.  37;  Payne  v.  Becker,  87  N.  Y. 
158;  Pope  v.  Mead,  99  N.  Y.  201;  Damson  v. 
Whittlesey,  1  MacArth.  163. 

The  fact  that  the  lands  described  in  the  bill 
are  lands  of  which  her  husband  died  seised,  and 
that  she  is  in  occupation  and  may  continue  in 
occupation  under  Pub.  Stat.  chap.  124,  §  13  (if 
the  heirs  or  devisees  do  not  object),  without 
having  her  dower  assigned,  does  not  change  the 
essential  nature  of  her  right.  This  provision 
of  the  statutes  was  undoubtedly  enacted  for 
her  benefit,  but  we  are  unable  to  see  any  indi- 
cations that  it  was  enacted  for  the  purpose  of 
exempting  her  right  of  dower  from  being  taken 
to  satisfy  her  debts.  She  continues  to  have 
the  same  right  and  power  to  compel  an  assign- 
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ment  of  dower  that  a  dowress  bad  before  the 
Statute  of  1816,  chap.  84,  was  enacted.  See 
Rev.  Stat  chap.  60,  §  6,  and  Commissioner's 
note.  Gen.  Stat  chap.  90,  §  7;  Pub.  Stat.  chap. 
124,  §  18. 

As  this  ri^ht  is  a  valuable  interest  in  prop- 
erty within  the  Commonwealth,  which  is  as- 
signable in  equity,  we  are  of  opinion  that  it 
can  be  reached  by  creditors  unaer  Pub.  Stat 
chap.  151,  §  2,  cl.  11,  as  amended  by  Statute 
1884,  chap.  285.  Suits  similar  to  this,  under 
statutes  resembling  ours  have  been  maintained 
elsewhere,  and  the  means  whereby  the  land 
has  been  applied  to  the  payment  of  the  plain- 
tiff's debt  seem  to  be  within  the  i  ordinary 


powers  of  a  court  of  equity.  Payne  v.  Becker, 
Tdmpkine  v.  Fonda  and  Datiwn  v.  Whittlesey ^ 
supra;  Boltz  v.  Stolz,  41  Ohio  St  540. 

In  Afaeon  v.  Maeon,  140  Mass.  63,  1  Nenr 
Eng.  Ptep.  106,  the  conveyance  was  of  an  in- 
choate right  of  dower  by  a  married  woman  m 
the  lifetime  of  her  husband. 

Maxon  v.  Qray,  14  R.  I.  641,  was  decided  on 
the  eround  that  there  were  no  statutes  of 
Rhode  Island  which  gave  the  court  jurisdic- 
tion, and  that  the  case  was  not  within  the  gen* 
eral  equity  jurisdiction  of  the  court. 

The  decree  dismissing  the  bill  must  be 
versed,  and  the  demurrer  overruled. 

8o  ordered. 


NEW  YORK  COURT  OF  APPEALS  (2d  Div.). 


Hubbard  J.  GOODRICH,  Apj^., 

NEW  YORK  CENTRAL  &  HUDSON 
RIVER  R.  CO.,  Reept, 

1.  It  Is  ne^li^fenoe  on  the  |>art  of  a 
t  railroad  oompany  to  permit  cars  comlnir  to 
It  from  another  road  to  go  into  a  train  with 
coupling  apparatus  obviously  defectiye,  which 
will  render  it  liable  for  damages  to  a  brakeman 
injured  thereby.  And  where  the  defect  coDsists 
of  providing  straight  ooupUnK  links  for  bumpers 
of  different  heights,  the  fact  that  the  brakeman 
has  been  furnished  with  crooked  links  which  may 
be  safely  used  in  such  cases  will  not  relieve  the 
oompany  from  liability  unless  it  was  the  brake- 
man*s  duty  to  inspect  the  cars  to  ascertain 
whether  or  not  the  coupling  appliances  were  in 
proper  condition. 

8.  A  brakeman  does  not  aasume  the  risk 

of  Injury  by  reason  of  the  dead-woods  upon  two 
cars  which  it  is  his  duty  to  couple  coming  to- 
gether, because  the  bumper  on  one  car  is  so  low 
that  it  slips  under  the  one  on  the  other  oar. 

8*  The  question  of  <M>ntrilratory  neg^li- 
Mnce  on  the  part  of  a  brakeman  in  attempting 
TO  couple  cars  with  draw-heads  of  different  heights 
ii  for  the  jury,  where  it  appears  that  he  only  dis- 
covered that  the  coupling  could  not  be  made  at 
the  moment  the  cars  were  about  to  collide. 
(fV>Uea,  Ch.  J.,  and  Potter,  J.,  dl880ntj 

(October  28,1889.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
Third  Department,  affirming  a  judgment  of 
the  Albany  Circuit  granting  a  nonsuit  in  an 
action  to  recover  damages  for  personal  in'^jles 
alleged  to  have  resulted  from  defendant  s  neg- 
ligence.   Betereed. 


Statement  by  Brown,  /..* 

Appeal  from  a  judgment  of  the  (xeneral  Term 
of  the  Third  Judicial  Department,  which  af- 
firmed a  judgment;  entered  upon  an  order  at  the 
circuit  dismissing  the  plaintiff's  complaint. 

This  action  was  brought  to  recover  damages 
for  injuries  received  by  the  plaintiff,  a  br&e- 
man  in  the  employ  of  the  defendant,  while  en- 
gaged in  coupling  cars.  It  appeared  from  the 
testimony  that  on  the  mornhig  of  the  17th  of 
October,  lo82,  the  plaintiff  and  other  employes 
of  the  defendant  were  directed  to  go  from  Al- 
bany to  Fishkill,  and  take  diarge  of  a  circus 
train  which  was  to  come  upon  defendant's 
road  from  the  New  England  road.  The  circus 
train  reached  Fishkill  about  8  o'clock  in  the 
afternoon,  and  was  switched  upon  a  side  track 
north  of  the  depot.  In  the  evening,  between 
7  and  8  o'clock,  the  plaintiil  was  directed  by 
the  conductor  to  couple  some  of  the  cars  of  the 
circus  train  to  some  stationary  cars  further 
north  on  the  same  track,  and  this  he  proceeded 
to  do.  He  stood  on  the  east  side  of  the  track 
as  the  cars  were  moving  north  at  a  slow  nfcii» 
It  was  dark,  and  plain  tin  had  a  lantern.  Wnen 
the  cars  to  be  coupled  were  within  a  few  feet 
of  each  other,  he  stepped  between  them  fur  the 
purpose  of  inserting  tlie  link  which  was  in  the 
bumper  or  draw-head  of  the  stationary  car. 
When  the  cars  were  three  or  four  feet  apart, 
he  discovered  that  the  bumper  of  the  moving 
car  was  lower  than  the  bumper  of  the  stationary 
car.  He  testified  that  he  thought,  bv  raising 
the  link,  it  would  enter  the  bumpdr  of  the  sta- 
tionary car.  He  took  hold  of  the  link  with  his 
left  hand  to  raise  it  up,  but  found  it  would  not 
enter  the  bumper  of  the  stationary  car.  The 
bumper  of  the  moving  car  passed  under  the 
bumper  of  the  stationary  car,  and  in  attempt- 
ing to  withdraw  his  hand  it  was  caught  be^ 
tween  the  dead-woods  and  severely  crushedL 
The  dead-woods  were  about  eight  inches  on 
each  side  of  the  bumpers.    Their  purpose  was 


NOTB.~See  St  Louis,  Iron  Mt  &  &  R.  Co.  v.  Rice, 

4  L.  R.  A.  173, 67  Ark.  407,  where  a  verdlot  in  favor 
of  plaintiff,  a  brakeman,  in  an  action  for  damages 
for  injuries  under  somewhat  similar  oircumstances 
as  the  principal  ease  was  reversed  on  appeal  owing 
to  the  contributory  negligence  of  the  plaintiff. 

One  of  the  ezoeptions  to  the  rule,  that  the  serv- 
ant assumes  the  risks  of  his  employment,  arises 
from  the  duty  of  the  master  not  to  expose  his 
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servant  to  peril  or  hazard.   Foley  v.  Fette  Mach. 
Works.  4  L.  K  A.  62,  note,  149  Mass.  204. 

A  master  is  bound  to  use  ordinary  oare  in  supply- 
ing and  maintaining  proper  and  safe  appliances* 
and  provide  for  servants  safety.  Lindvaii  v. 
Woods  (Minn.)  4  L.  R.  A.  79fi,  note;  LoulBTllle,  N.  A. 
&  C.  K  Co.  V.  Ruck,  2  L.  R.  A.  820,  note,  116  Ind.  606: 
Griffin  V.  Boston  &A.R.O0.IL.R.A.OW  note,  lift 
Mass.  143. 
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to  prevent  the  cars  comiDg  together,  and  thus 
afford  protection  to  a  person  standing  between 
them.  The  bumper  on  the  moving  car  was 
not  broken,  but  hung  lower  than  the  one  on  the 
stationary  car,  and  lower  than  it  was  intended 
to  hang,  for  the  reason  that  tiie  staple  or  strap 
which  surrounded  it,  and  in  which  it  played, 
was  broken  on  one  side.  It  is  customary,  in 
coupling  cars  of  which  the  bumpers  are  of  dif- 
ferent heights,  to  use  a  crooked  link,  and  such 
links  are  supplied  by  the  company,  and  were 
in  the  caboose  which  plaintiff  and  his  lellows 
took  with  them  from  Albany  to  Fishkill.  The 
link  in  the  bumper  at  the  time  of  the  accident 
was  a  straight  one.  After  the  acciden  t  a  crook- 
ed link  was  used,  and  the  coupling  was  made, 
and  the  car  was  thus  used  while  on  defendant's 
road.  The  bumpers  are  backed  by  strong 
springs,  and  it  frej^uently  happens  that,  when 
the  cars  meet  with  considerable  force,  the 
bumpers  are  pressed  in  upon  the  springs,  and 
the  aead-woods  come  together;  but  when  the 
cars  approach  each  other  at  a  slow,  or,  as  the 
witnesses  term  it,  "ordinary,"  speed,  the  bump- 
ers receive  the  shock,  and  a  space  is  left  be- 
tween the  dead-woods  of  from  two  to  ei^ht 
inches.  It  further  appeared  that  in  making 
the  coupling  the  plaintiff's  hand  would  neces- 
sarily be  between  the  dead-woods  of  the  two 
cars.    Plaintiff  appeals. 

Mr,  Amasa  J.  Parker,  for  appeUant: 

The  circus  train  being  run  on  the  track  of 
the  defendant,  and  by  the  defendant,  and  in 
charge  of  the  defendant's  men,  imposed  the 
same  responsibility  upon  the  defendant  as  if  it 
was  owned  by  it. 

De  Kay  v.  Neio  York,  L.  E,  &W.  i?.  Co,  38 
Hun,  665,  102  N.  Y.  666;  Qoitleib  v.  New  7<yrk, 
L,  E.  <fc  F.  i?.  Co.  29  Hun,  637.  1  Cent.  Rep. 
728,  100  N.  Y.  462;  Chicago,  B.  <fc  C-  R-  Oo-  ▼• 
Avery,  109  111.  315.  318. 

The  defendant  is  liable  for  the  defect  in  the 
car  which  caused  the  injury. 

Lani^ig  v.  N.  F.  Cent,  B,  Co.  49  N.  Y.  621; 
Eain  v.  Smith,  80  N.  Y.  458;  Flike  v.  Boston 
iSb  A,  B,  Co,  53  N.  Y.  549;  Oottleib  v.  New 
York,  L.  E.  dW.  B.  Co,  29  Hun.  640, 1  Cent. 
Rep.  728.  100  N.  Y.  466;  Ellis  v.  New  York,  L. 
E.  &  W,  R.  Co,  95  N.  Y.  547.  See  Fuller  v. 
Jewett,  80  N.  Y.  46;  Ft/rd  y.  Fitchburg  B,  Co. 
110  Mass.  240. 

When  there  is  any  evidence  of  defendant's 
negligence  and  of  the  absence  of  contributory 
negligence  on  the  part  of  the  plaintiff,  the  case 
should  be  submitted  to  the  Jury. 

Pyees  v.  New  York  db  N,  E.  B.  Co,  20  N.  Y. 
Week.  Dig.  894;  Fitzpatriek  v.  New  York,  N. 
H.  db  H,  B.  Co.  21  N.  Y.  Week.  Dig.  169;  MU- 
waukee  Nat.  Bank  v.  City  Bank,  108  U.  S.  668 
(26  L.  ed.  417);  Byan  v.  N.  Y.  Cent.  AKB.B. 
Co.  37  Hun,  186;  Hart  y.  Hudson  BiDer  Bridge 
Co.  80  N.  Y.  622. 

Mr,  Hamilton  Harriet  for  respondent: 

In  attempting  to  make  the  couplmg  with  a 
straight  link,  with  full  knowledge  of  ttie  situa- 
tion, plaintiff  assumed  all  the  risk  attending 
the  attempt. 

Gibson  v.  ErieB,  Co.  63  N.  Y.  449;  De  Forest 
y.  Jewett,  88  N.  Y.  264;  Powers  v.  New  York, 
X.  E.  dkW.  B.  Co.  98  N.  Y.  274;  New  York,  L, 
E,  db  W.  B.  Co,  v.  Lyons,  11  Cent.  Rep.  834. 
119  Pa.  824;  Marsh  v.  Chiekering,  2  Cent.  Rep. 
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419,  101  N.  Y.  896:  Shaw  y.  Sliddon,  5  Cent. 
Rep.  41,  108  N.  Y.  667;  CahiU  v.  Hilton,  9 
Cent  Rep.  255,  106  N.  Y.  512;  Appel  y.  Buf- 
falo, N.  Y.  db  P.  B.  Co.  Ill  N.  Y.  550. 

The  plaintiff,  who  was  the  first  of  defend- 
ant's employes  to  handle  the  cars,  discovered 
the  defect  in  time  td  have  had  t^e  same  rem- 
edied and  to  have  avoided  any  danger.  He 
not  only  disregarded  the  defect  and  neglected 
to  report  the  same  to  his  superior,  but  pro- 
ceeded to  act  as  if  it  did  not  exist,  although  he 
knew  the  effect  thereof.  Under  these  circum- 
stances there  was  no  omission  of  any  duty 
which  the  defendant  owed  to  the  plaintiff  in 
the  exercise  of  reasonable  care  in  providing  fit 
appliances  for  the  plaintiff. 

De  Oraffy.  N.  Y,  Cent,  db  H.  B.  B,  Co,  7a 
N.  Y.  125;  Kelly  v.  New  York  db  S.  B,  B.  Co.  11 
Cent.  Rep.  874,  109  N.  Y.  44;  Devlin  v.  Smith, 
89  N.  Y.  470;  Arnold  v.  Delaware  db  H.  Canal 
C%>.  6  N.  Y.  S.  R.  868;  Bailey  y.  Boms,  W.  db 
0.  B.  Co,  49  Hun,  877. 

Brown,'/., delivered  the  opinion  of  the  court: 

It  was  decided  in  GottliA  v.  New  York,  L. 
E.  db  W.  B.  Co.  100  N.  Y.  462,  1  Cent.  Rep. 
728,  that  a  railroad  company  is  bound  to  in- 
spect the  cars  of  another  company  used  upon 
its  road,  just  as  it  would  inspect  its  own  cars; 
that  it  owes  this  duty  as  master,  and  is  respon- 
sible for  the  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary 
inspection;  that  when  cars  come  to  it  from  an- 
other road  which  have  defects,  visible  or  dis- 
cernible by  ordinary  examination,  it  must 
either  remedy  such  defects,  or  refuse  to  take 
them. 

This  duty  of  examining  foreign  cars  must 
obviously  be  performed  before  such  curs  are 
placed  in  trains  upon  the  defendant's  road, 
or  furnished  to  its  employ^,  for  transporta- 
tion. When  so  furnished,  the  employes  whose 
duty  it  is  to  manage  the  trains  have  a  right 
to  assume  that,  so  far  as  ordinary  care  can 
accomplish  it,  the  cars  are  equipped  with 
safe  and  suitable  appliances  for  the  discharge 
of  their  duty,  and  that  they  are  not  to  be  ex- 
posed to  risk  or  danger  through  the  negligence 
of  their  employer.  The  defect  complained  of 
in  this  case  was  obvious  and  discernible  to  the 
most  ordinary  inspection,  and  could  have  been 
easily  remedied.  It  is  argued  by  the  defendant 
that  it  had  fulfilled  its  dutv  when  it  had  fur- 
nished for  the  use  of  its  employes  crooked  links, 
which  could  be  used  in  coupling  together  cars 
upon  which  the  bumpers  were  of  different 
heights.  We  do  not  think  that  in  this  case  that 
fulfilled  the  measure  of  defendant's  obligation. 
It  could  not  be  so  held,  unless  it  was  the  duty 
of  the  plaintiff  to  examine  and  inspect  the  cars 
to  ascertain  whether  the  coupling  appliances 
were  in  proper  condition.  The  duty  of  exami- 
nation, hke  the  duty  of  furnishing  proper  ma- 
chinery and  appliances,  in  the  first  instance 
rests  upon  the  master.  Fuller  v.  Jewett,  80  N. 
Y.  46;  Qottlia  y.  New  York,  L.  E,  db  W,  B.  Co. 
supra. 

And  the  degree  of  vigilance  required  from  a 
railroad  corporation  in  this  respect  is  me&sured 
by  the  danger  to  be  apprehended  and  avoided. 
Ellis  y.  New  York,  L.  E.  db  W,  B,  Co.  95  N.  Y. 
546;  SaltersY.  Delaware  dbH  Canal  Co,  3  Hun, 
838. 


758 


Dakota  Sufbemb  Coubt. 


Oct., 


While,  in  the  case  of  corporations,  the  per- 
formance of  this  duty  must  be  committed  to 
employes,  there  is  no  presumption  that  it  rests 
upon  any  particular  individual.  It  is  not  with- 
in the  apparent  scope  of  a  brakeman's  duty, 
and  does  not  necessarily  rest  upon  him. 

In  the  absence  of  all' evidence  upon  the  sub- 
ject, we  cannot,  therefore,  presume  that  the 
examination  and  inspection  of  the  particular 
cars  in  question  baa  been  committed  ^o  the 
plaintiff;  and,  unless  it  had,  be  had  a  right  to 
.assume  that  the  master's  duty  had  been  per- 
formed by  those  having  it  in  charge,  and  that 
the  coupling  appliances  upon  the  cars  were  ade- 
quate to  the  pOTormance  of  his  work  without 
-extraordinary  risk  or  danger. 

It  is  further  contended  by  defendant  that  the 
accident  was  one  of  the  ordinary  risks  of  plain- 
tiff's employment,  and  was  liable  to  happen  in 
coupling  any  cars.  Some  evidence  to  which 
our  attention  is  called,  given  by  plaintiff  on  his 
cross-examination,  standing  alone,  would  give 
some  color  to  this  claim,  but,  read  in  connec- 
tion with  the  other  testimony,  shows  that  it  is 
-only  when  ^e  cars  are  propelled  against  each 
other  with  great  force  that  the  dead-woods  are 
liable  to  come  together,  and  thus  endan^r  the 
brakeman  making  the  coupling.  The  evidence 
is  that  when  the  movinff  cars  are  backed  upon 
the  stationary  car  at  a  slow  rate  of  speed,  or  at 
a  speed  ordinarily  used  in  making  couplings, 
t^e  bumpers  or  draw-heads  will  take  the  whole 
shock,  and  the  dead-woods  will  not  meet,  but 
there  will  be  a  space  between  them  of  from 
two  to  eight  inches.  Doubtless,  the  danger 
of  injury  arising  from  the  engineer's  backing 
the  train  upon  the  stationary  car  with  great 
force  is  a  risk  which  the  brakeman  must  as- 
sume, and  for  which  the  corporation  would 
not  be  responsible;  but  that  was  not  the  risk 
to  which  the  plaintiff  was  exposed.  The  evi- 
dence is  that  the  train  was  backing  up  slowly, 
and  at  a  rate  of  speed  thatr  would  not  have 
brought  the  dead-woods  in  contact  if  the 
bumper  had  been  in  order.  Because  the 
bumper  of  the  moving  car  was  defective,  and 
hung  lower  than  it  should  have  done,  it  passed 
under  the  bumper  of  the  stationary  car,  and 
permitted  the  dead-woods  to  come  together. 
The  defective  bumper  was  thus  shown  to  have 


been  the  proximate  cause  of  the  accident  It 
was  literally  the  causa  causans.  Its  immediate 
effect  was  to  permit  the  dead-woods  of  the  two 
cars  to  come  together,  and  the  plaintiff  was 
from  that  cause  exposed  to  a  danger  not  with- 
in the  ordinary  risks  of  his  employment.  This 
result  was  traceable  directly  to  the  defendant's 
failure  to  provide  the  moving  car  with  bump- 
ers in  good  order;  and,  unless  the  proof  showed 
(which  it  did  not)  that  plaintiff  himself  was  in 
some  way  responsible  for  that  condition  of  the 
car,  the  negligence  of  the  defendant  was  estab- 
lished. 

The  question  as  to  the  plaintiff's  contributory 
negligence  was,  I  think,  one  of  fact  for  the 
Jury,  He  testified  that,  when  the  cars  were 
four  or  five  feet  apart,  he  saw  that  the  bumper 
of  the  moving  car  was  lower  than  the  bumper 
of  the  stationary  car.  It  does  not  appear  that 
he  observed  that  it  would  pass  under  the  bumper 
of  the  stationary  car,  or  that  there  was  any 
danger  that  the  dead-woods  would  come  to- 
gether. On  the  contrary,  he  appears  to  have 
thought  that  the  coupling  coula  be  made  with 
the  straight  link  that  was  in  the  draw-head. 
He  had  a  right  to  assume  that  fact,  and  that 
the  coupling  appliances  were  in  good  order. 
It  was  only  at  the  moment  that  the  cars  were 
about  to  collide  that  he  discovered  his  error. 
The  court  cannot  affirm  that  for  such  an  error  of 

J'udfi;ment,  induced,  as  it  was,  to  some  extent, 
y  aefendant's  neglect,  he  is  to  be  held  to  have 
been  careless,  under  such  circumstances, 
when  the  whole  transaction  is  the  occurrence 
of  a  moment,  a  man  is  not  to  be  held  responsi- 
ble if  he  errs  as  to  the  estimate  of  the  danger 
that  confronts  him.  If  he  acts  the  part  of  a 
prudent  man,  willine  to  and  intending  to  per- 
form the  duty  to  which  he  has  been  assigned, 
he  has  done  all  that  the  law  demands  of  him: 
and  whether  he  acted  such  a  part  under  the 
circumstances  of  this  case  was  for  the  jury  to 
determine. 

The  order  cf  the  General  Term  should  be  re- 
versed, and  a  neto  trial  granted,  v>ith  costs  to 
abide  event. 

All  concur,  except  FoUett*  Ch.  J,,  ana 
Potter,  J.,  dissenting,  and  Haig^lit*  J.,  not 
voting. 


DAKOTA  SUPREME  COURT. 


Michael  McGUIRE,  Bespt., 

V. 

City  of  RAPID  CITY,  Appt, 


(. 


.Dak.. 


.) 


1.  A  creek  flowing  In  a  stnag^  direction 

througrh  a  munlcipcQ  oorporanoii,  and  whioh  is 
fed  by  mountain  springs,  and  swollen  at  times  by 


sudden  rains  and  melting  snows,  Is,  at  least  so  far 
as  it  interferes  with  and  oroases  the  stceets  and 
alleys  of  the  city,  within  its  oontrol  and  subject 
to  Its  municipal  power,  so  that  In  the  absence  of 
objection  on  the  part  ot  persons  who  have  the 
right  to  insist  upon  having  the  stream  flow  in  its 
natural  channel,  the  city  may  makd  a  valid  ooo- 
tract  to  have  the  creek  straightened. 
8.  A  city  cannot  shield  itself  In  an  action 
on  a  contract  which  is  not  uttra  vires,  behind  a 


KoTB.— Ifunfeipol  oorporotlons,  liaUe  on  their  o<m- 

(rocts. 

Municipal  corporations  are  liable  to  actions  of 
.mplied  osBumpsit.  Norway  Twp.  v.  dear  Lake 
Twp.  11  Iowa,  506;  Lemington  v.  Blodgett,  87  V  t. 
215;  2  Dillon,  Mun.  Corp.  866. 

Corporations  may  be  bound  by  implied  contracts 
within  the  scope  of  their  powers,  to  be  deduced  by 

6L.RA. 


inference  from  authorized  corporate  acts,  without 
either  a  vote,  or  deed  or  writing.  2  Kent,  Oom.  201; 
Bank  of  Columbia  v.  Patterson,  11 U.  S.  7  Granch, 
299  (8  L.  ed.  361);  Mott  v.  Hicks,  1  Cow.  518;  Dunn 
V.  Hector  of  St.  Andrews  Church,  14  Johns.  118 ;  U. 
S.  Bank  v.  Dandridge,  26  U.  B.  12  Wheat.  7i  (6  L.  ed. 
652);  Perkins  v.  Washington  Ins.  Co.  of  N.  Y.  4  Cow. 
646;  Davenport  v.  Peoria  M.  &  F.  Ins.  Co.  17  Iowa. 


1889. 


McGuiBE  V.  Rapid  Citt. 


758 


•defense  based  on  the  manner  in  which  the  con- 
traot  was  made,  and  retain  the  benefits  of  the 
contract  without  tendering  at  least  a  reasonable 
compensation  for  the  beneflts  received. 

:3.  A  eertifleaFte  by  a  citsr  en^rineer  statingr 
that  the  contractor  ^^has  completed  his  contract 
acoordlnff  to  the  specifications,  and  is  entitled  to 
the  full  contract  price,**  is  sufBcient  in  form  to 
show  compliance  with  a  contract  to  do  certain 
work  for  the  city,  which  provides  that  the  con- 
tractor ^*Bliall  perform  the  work  in  a  good,  work- 
manlike and  substantial  manner,  to  the  satis- 
faction, and  under  the  direction,  of  the  city 
engineer.** 

4.  A  certificate  of  an  eng^eer^when  suffi- 
cient in  form,  is  conclusive  evidence  of  the  per- 
formance of  a  contract  which  provides  that  the 
work  shall  be  done  to  his  satisfaction,  to  be  testi- 
JBed  by  a  writing  or  certificate  under  his  hand. 

(Oarlandt  J.,  diments.) 

(October  10, 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Pennington  CouDty 
in  favor  of  plaintiff  in  an  action  to  recover  the 
-  contract  pnce  for  the  performance  of  certain 
.labor.     Affirmed. 

The  facts  are  fully  stated  in  the  opinion. 

Messrs.  Channcejr  !*•  Wood .  and  Wil- 
:  liam  E.  Charchlf  or  appellant. 

Messrs.  J.  W.  Fowler  and  Van  Cise  A 
Wilson*  for  appellee: 

A  municipal  corporation  possesses  and  can 
-exercise  dXi  the  powers  ^nted  in  express 
words,  and  those  implied  in  or  incident,  that 
are  necessary  to  enable  the  corporation  to  ex- 
-erdse  all  granted  powers  and  those  essential  to 
declared  objects  and  purposes  of  the  corpora- 
tion. 

State  Board  of  Agriculture  v.  Citizens  Street 
B.  Oo.  47  Ind.  407;  Dillon,  Mun.  Corp.  §  89; 
Cook  Co.  V.  McGrea,  93  111.  286. 

The  contract  entered  into  between  the  ap- 
pellant and  the  appellee  was  within  the  express 
or  implied  powers  of  the  City  of  Rapid  City. 

Rapid  City  Charter,  §  7,  subd.  8, 9, 24;  StaU 
Board  of  Agriculture  v.  Citizens  Street  B.  Co. 
supra;  Chicago  Bldg.  Society  v.  Crowell,  65 
m.  457;  West  v.  Madison  Co.  Agr.  Boa/rd,  82 
Dl.  207. 

If  the  particular  act  for  which  the  contract 
in  this  case  was  let  is  not  expressly  mentioned 
in  the  powers  absolute?^  delegated  in  the  char- 
ter by  name,  it  surely  is  implied,  it  being  ger- 
mane to  the  general  powers  of  the  corporation; 
therefore  the  cUy  had  power  to  make  the  con- 
tract. 

Moore  ▼.  Mayor,  78  N.    Y.   246;   Chicago 


Bldg.  Society  v.  Croioell  and  West  v.  Madison 
Co.  Agr.  Board,  supra;  Louisiatia  v.  Wood, 
102  U.  S.  294  (26  L.  ed.  158);  T<yrrent  v.  Mun- 
kegon  (Mich.)  10  N.  W.  Rep.  182;  Coldwater  v. 
Tucker,  36  Mich.  478. 

The  City  having  entered  into  contract  with 
McQuire  to  make  the  improvements  provided 
for  in  the  contract,  and  the  appellee  having 
performed  the  work  and  expended  bis  money 
thereon,  the  City  is  bound  to  pay  therefor. 

MaMr  v.  Chicago,  88  lU.  278;  Hitchcock  v. 
Galveston,  96  U.  8.  841  (24  L.  ed.  659);  DUlon, 
Mun.  Corp.  §§  448,  noU,  457,  note,  480; 
State  Board  of  Agriculture  v.  Citizens  Street 
B.  Co.  supra:  Pine  Orove  Tiop.  v.  Taleoit, 
86  U.  S.  19  Wall.  679  (22  L.  ed.  227):  Pen- 
nelton  Co.  v.  Amy,  80  U.  8.  18  Wall.  297 
(20  L.  ed.  579);  Marsh  v.  Fufton  Co.  77  IT.  S. 
10  Wall.  684  (19  L.  ed.  1042);  P&rt  Huron  v. 
McCall,  46  Mich.  574;  Moore  v.  Mayor,  78  N. 
Y.  246;  Little  Bock  v.  National  Bank,  98  U. 
8.  808  (25  L.  ed.  108);  Thomas  v.  Port  Huron,  27 
Mich.  822;  Ohio  d  M.  B.  B.  Co.  v.  McCarthy,  96 
U.  8.  258  (24  L.  ed.  693);  Union  Water  Co.  v. 
Murphy  Flat  Flume  Co.  22  Cal.  681;  Natoma 
Water  A  M.  Co.  v.  Clarkin,  14  Cal.  553;  Ches- 
ter Glass  Co.  v.  Dewey ^  16  Mass.  94;  Moss  ▼. 
Bossie  Lead  Min.  Co.  5  Hill,  137;  Argenti  v. 
San  Francisco,  16  Cal.  262. 

The  certificate  of  the  city  engineer  was 
properly  admitted  in  evidence,  and  binds  the 
Ci^;  he  was  an  officer  of  the  City  and  the  per- 
son selected  bj  it  for  that  purpose  in  the  con- 
tract entered  into  between  the  City  and  Mc- 
Guire,  and  his  certificate  was  not  questioned 
or  attacked  for  fraud,  nor  did  the  City  intro- 
duce any  evidence  concerning  the  colnpletion 
of  the  contract. 

Stewart  v.  Keteltas,  86  N.  Y.  888;  Wykoffy. 
Meyers,  44  N.  Y.  143;  Chapman  v.  Lowell,  4 
Cush.  880;  Smith  v.  Kahili,  17  HI.  68;  Omaha 
V.  Hammond,  94  U.  8.  98  (24  L.  ed.  70). 

Tripp»  Ch.  J,,  delivered  the  opinion  of  the 
court: 

.This.is  an  action  brought  bv  the  plaintiff  to 
recover  a  balance  alleged  to  be  due  him  from 
the  defendant  City  for  labor  and  expenses  per- 
formed and  incurred  in  changing  the  channel 
of  Rapid  Creek,  where  it  passes  through  said 
City,  in  accordance  with  an  alleged  contract 
made  with  the  officers  of  said  City.  Plaintiff 
alleges  that  by  the  terms  of  said  contract  he  was 
to  be  paid  the  sum  of  $8,500,  of  which  $5,000 
only  has  been  paid,  leaving  still  due  and  unpaid 
the  sum  of  $3,500.  The  defendant  alleges  that 
the  contract  upon  which  the  plaintiff  seeks  to 
recover  was  without  the  power  of  said  City, 
and  was  illegal  and  void;  and  that  said  City  haa 


276;  Am.  Ins.  Go.  ▼.  Oakley.  9  Palffe,  496;  MagUl  v. 
Kauffman,  iSergr.  &  B.  817;  Randall  v.  YanVechten, 
19  Johns.  60;  Waynt>  Go.  v.  Detroit,  17  Mich.  890 ; 
Lesley  v.  White,  1  Speers,  L.  81;  Canaan  v.  Derush, 
47  N.  H.  212;  Lebanon  v.  Heath,  Id.  858;  Adams  v. 
Famswortb,  15  Gray,  423 ;  Shrewsbury  v.  Brown, 
25  Vt.  197;  Gassett  v.  Andovcr,  Id.  842;  Peterson  v. 
Mayor  of  N.  Y.  17  N.  Y.  449,  458;  Danf  orth  v.  Scho- 
harie Turnp.  Co.  12  Johns.  227;  Ang.  &  A.  Corp.  fi 
237;  Maher  v.  Chicago,  88  111.  206;  Frankfort  Bridge 
Co.  V.  Frankfort,  18  B.  Mon.  41;  Broom,  Com.  Law, 
561, 570:  1  Dillon,  Mud.  Corp.  475. 

Upon  contracts  within  the  scope  of  the  powers 
of  the  corporation  and  made  by  the  proper  officers 

5  L.  R.  A. 


or  agents,  cities  are  liable  in  the  same  manner,  and 
to  the  same  extent,  as  private  corporations  or  nat- 
ural persons.  People  V.  Bacheler,  53  N.  Y.  128; 
Winslow  V.  Perquiman  Go.  64  N.  C.  218. 

Where  the  corporation  orders  local  street  im- 
provements to  be  made,  which  by  the  charter  must 
be  made  in  a  prescribed  mode,  if  made  without  any 
contract  or  without  a  valid  oontract,  the  doctrine 
of  Implied  liability  does  not  apply  in  favor  of  the 
contractor,  unless  indeed  the  corporation  has  col- 
lected the  amount  from  the  adjoining  owners  and 
has  it  in  its  treasury.  Argenti  v.  San  Franoiaoo,  16 
CaL  256;  Wheeler  v.  Chicago,  24  HL  106. 
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Dakota  Sufrkmb  Court. 


Oct., 


DO  power  or  autoority  to  enter  into  or  make 
said  contract  in  maDDer  and  form  as  set  forth 
pan  claimed  by  the  plaintiff.  In  other  words, 
the  defense  claims  (1),  that  the  City,  under  its 
charter,  hud  no  power  to  make  such  contract; 
(2)  if  it  had  power  to  make  such  contract,  it 
could  only  do  so  in  the  manner  prescribed  by 
its  charter,  and  not  in  the  manner  in  which  it 
is  claimed  such  contract  was  made.  The  case 
was  tried  bv  a  jury,  and  a  verdict  directed  for 
the  plaintiff,  upon  which  judgment  being  en- 
tered, the  defendant  appeals  to  this  court.  The 
contract  was  in  writing,  signed  by  the  plaintiff 
and  the  defendant,  by  its  proper  officers,  and 
provided  for  the  performance  of  the  work  **  to 
the  satisfaction  of  the  city  engineer,"  and  for 
which  the  plaintiff  was  to  be  paid  the  sum  of 
$8,500;  75  per  cent  of  the  value  of  the  work 
done  to  be  paid  on  the  first  day  of  each  month, 
and  tiie  balance  when  the  work  was  com- 
pleted. 

The  plaintiff,  over  defendant's  objection, 
introduced  in  evidence  the  contract,  plans  and 
specifications,  also  the  certificate  of  the  engi- 
neer as  to  the  completion  of  the  work,  together 
with  some  oral  testimony  identifying  and  ex- 
plaining the  papers  offered  in  evidence,  and 
then  rested.  Defendant  thereupon  offered  in 
evidence  the  city  charter,  and  rested;  where- 
upon both  parties  moved  the  court  to  direct  the 
verdict,  and,  the  motion  of  the  plaintiff  being 
granted,  the  defendant  brings  the  judgment 
entered  thereon  here  for  reversal  and  relies  up- 
on the  defenses  made  below,  to  wit:  (1)  that 
the  contract  was  ultra  vires  and  void;  (2)  that 
the  defendant  had  no  power  to  contract  m  man- 
ner as  Herein  claimed;  and  (8)  that  the  certifi- 
cate of  the  engineer  was  not  evidence  of  per- 
formance of  the  contract  sufficient  to  sustain  the 
verdict. 

The  charter  of  Rapid  City  is  a  special  one, 
granted  by  the  Legislature  of  the  Territory  of 
Dakota,  and  contains  the  grants  of  power 
usual  in  such  enactments.  Among  such  pow- 
ers conferred,  and  through  which  it  is  con- 
tended the  City  obtained  its  authoritv,  if  at  |l11, 
to  make  this  contract,  is  the  follow  fng:  "  To 
locate,  open,  widen,  extend,  grade,  pave,  mac- 
adamize, bridge,  curb,  gutter,  dmin,  improve, 
clean  and  keep  in  repair  all  sidewalks,  streets, 
avenues  and  alleys  in  the  City;  to  prevent  ob- 
structions, excavations,  holes  and  pit-falls  in 
any  of  the  same;  and  to  require  the  owners  or 
occupants  of  lots  or  buildings,  at  their  own  ex- 
pense, to  remove  from  all  sidewalks,  streets, 
avenues  and  alleys  opposite  thereto  snow,  dirt, 
rubbish  and  all  other  obstructions,  including 
posts,  signs,  awnings  and  all  overhaneing  ob- 
stocles."    Rapid  City  Charter,  §  7.  subd.  6. 

As  will  be  observed,  this  section  confers  up- 
on the  city  council  very  general  and  extensive 
powers  in  reference  to  the  matters  and  things 
therein  enumerated.  It  may  **  drain  and  im- 
prove" and  keep  in  repair  all  "streets,  av- 
enues and  alleys,"  etc.,  and  "prevent  obstruc- 
tions," etc.,  therein.  The  section  does  not 
prescribe  the  manner  of  executing  such  pow- 
ers, or  attempt  to  limit  the  council  in  the 
exercise  of  its  judgment  and  disci^tion  in  es- 
tablishing drainage  or  making  improvements; 
and  it  will  therefore  be  restrained  or  controlled 
by  the  courts  only  where,  under  the  circum- 
stances as  they  are  made  to  appear,  it  has 
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exceeded   the   bounds   of   reasonable  discre- 
tion. 

While  the  evidence  brought  to  this  court  is 
very  meager,  it  can  be  understood  therefrom 
that  the  creek  known  as  "Rapid  Creek,"  be- 
fore this  contract,  ran  in  an  irregular  manner 
through  the  lots,  blocks  and  streets  of  the  City, 
and  that  the  object  of  this  new  channel  was  u> 
carry  such  stream  in  a  direct  line  through  the 
City. — for  what  precise  purpose  does  not  dis- 
tinctly appear;  but,  as  it  was  done  by  the 
authority  of  the  City,  in  absence  of  any  testi- 
mony to  the  contrary  it  must  be  presumed  that 
it  was  done  for  the  benefit  of  the  public  ia 
draining  or  otherwise  improving  its  streets, 
alleys,  etc. 

It  is  true  that  in  municipal  contracts  the 
power  to  make  them  must  be  proved,  and  not 
left  to  inference,  and  that  all  persons  who  deal 
with  such  corporations  must  see  td  it  that  the 
contract  is  one  which  the  corporation  has 
power  to  make;  but  it  does  appear  in  evidence 
that  the  subject  matter  of  the  contract  was 
water — surface  water  and  running  water — 
within  the  city  limits;  a  creek  flowing  in  a  zig- 
zag direction  through  a  growing  and  populous 
city;  a  stream  fed  by  mountain  springs,  and 
swollen  at  times  by  sudden  rains  and  melting 
snows.  Such  a  creek,  at  least  so  far  as  it  inter- 
fered with  or  crossed  the  streets  and  alleys  of  the 
City,  was  within  the  control  and  subject  to  the 
municipal  power  of  the  City.  The  City  might 
not,  perhaps,  be  authorized  to  divert  it  from 
the  land  and  lots  of  those  who  might  insist  up- 
on their  rights  as  to  the  natural  channel  of  the 
stream ;  but  it  does  not  lie  in  defendant's 
mouth  to  urge  such  defense  in  behalf  of  those 
who  have  not  sought  to  make  it  for  themselves. 
It  does  not  require  much  effort  of  the  imagi- 
nation to  see  that  a  straight,  deep  and  direct 
channel  for  such  a  stream  would  improve  the 
streets,  avenues  and  alleys  of  the  City,  though 
it  might  not  be  included  within  the  proper 
term  "  drainage;"  yet,  where  a  city  has  such 
general  powers  as  enumerated  in  this  section, 
and  conferred  upon  the  city  council,  when  ex- 
ercised in  such  a  manner  as  not  to  be  in  viola 
tion  of  the  express  terms  of  the  charter,  it 
would  not  seem  too  fi^at  an  exercise  of  the 
usual  presumption  which  attends  public  officers 
to  infer  that  such  powers  were  properly  exer- 
cised. In  absence  of  any  testimony  that  the 
city  council  was  entering  into  such  a  contract 
in  fraud  of  public  rights,  or  in  the  interest  of 
private  parties;  that  the  drainage  of  the  streets, 
avenues  and  alleys  would  not  be  benefited,  or 
their  condition  thereby  improved, — we  think 
there  was  enough  shown  to  justify  the  court 
in  holding  their  action  to  be  a  proper  exercise 
of  the  charter  powers,  and  in  directing  a  ver- 
dict for  the  plaintiff.  The  contract,  then,  was 
not  ultra  vires.  Sufficient  is  shown  by  the 
record  to  warrant  the  court  in  sustaining  the 
contract  as  within  the  express  powers  granted 
by  the  terms  of  the  charter. 

Had  the  City  power  to  contract  in  the  man- 
ner set  out  in  this  case?  The  defendant  con- 
tends that,  by  the  terms  of  the  charter,  all  such 
contracts  must  be  made  by  ordinance  passed 
and  published  as  prescribed  by  the  terms  of 
the  charter.  We  shall  not  take  the  time  to  ex- 
amine the  various  provisions  of  the  charter  to 
ascertain  and  determine  whether  the  defendant 
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was  or  was  not  autboriziedtomake  the  contract 
in  the  manner  as  herein  set  forth;  for,  if  the 
defendant  had  power  to  make  the  contract,  it 
cannot  shield  itself  behind  such  a  defense,  and 
retail  the  benefits  of  the  contract  without 
tendering  at  least  a  reasonable  compensation 
for  the  l^neflts  received.  The  distinction  is  a 
broad  one  between  a  want  of  power  and  an  ir- 
regular exercise  of  power.  This  has  already 
been  discussed  by  this  court  in  JN^at,  Tube-  Worka 
Co,Y.  Chamberlain,  97 'N.W,  Rap.  761;  and  we 
content  ourselves  with  the  conclusion  therein  ar- 
rived at,  which  is  decisive  of  this  point  again 
ureed  upon  the  attention  of  the  court. 

We  pass  to  consider  whether  the  court  erred 
in  holding  the  certificate  of  the  engineer  evi- 
dence of  the  completion  of  the  contract  suffi- 
cient to  sustain  the  verdict.  The  contract  pro- 
vides that  the  plaintiff  ''shall  perform  the  work 
in  a  good,  workmanlike  and  substantial  man- 
ner, to  the  satisfaction  and  under  the  direction, 
of  the  city  engineer  of  said  City,  to  be  testified 
by  a  writing  or  certificate  under  the  hand  of 
such  city  engineer."  The  certificate  of  the  en- 
gineer offer^  in  evidence  is  as  follows: 

To  the  Honorable  City  Council  of  the  City 
of  Rapid  City, — Gentlemen:  The  contractor, 
M.  McGuire,  who  has  the  contract  for  chang- 
ing the  channel  of  Rapid  Creek,  has  complete 
his  contract  according  to  the  specifications,  and 
is  entitled  to  the  full  contract  price  for  the  bal- 
ance thereof;  an  estimate  of  $5,000  having 
been  given  heretofore,  on  or  about  the  first  day 
of  April,  1886;  the  balance  due  being  $8,550. 

M.  Willsie,  City  Engineer. 

The  defendant  contends  that  the  certificate 
is  not  in  form  sufficient,  under  the  contract,  to 
be  admissible  in  evidence;  and,  if  admissible 
at  all,  its  only  probative  effect  is  to  show  a 
compliance  with  a  condition  precedent;  and 
that,  notwithstanding  the  proouction  of  said 
certificate,  it  was  still  incumbent  upon  the 
plaintiff,  by  proof  alivnde,  to  establish  the  fact 
of  performance  of  the  work  in  accordance  with 
the  contract.  We  do  not  so  understand  the 
contract.  By  its  terms  the  plaintiff  was  to 
perform  the  work  under  the  direction  of  the 
city  engineer,  and  to  his  satisfaction.  The 
City  made  the  engineer  its  agent  to  approve 
and  accept  the  work.  His  judgment  was  the 
judgment  of  the  City,  and  the  plaintiff  was 
only  required  to  perform  the  work  in  such  a 
manner  as  to  meet  with  his  approval.  It  is 
true  that  the  contract  does  provide  tiiat  the 
work  was  to  be  done  in  a  ''good,  workmanlike 
and  substantial  manner;"  but  whether  it  was 
80  done  or  not  was  to  be  determined  by  Uie  en- 
gineer himself. 

The  plaintiff  and  defendant  contracted  that 
the  work  must  pass  the  inspection  of  the  de- 
fendant's engineer;  and  though  a  court  and 
jury,  or  other  competent  tribunal,  might  be 
satisfied  that  the  work  was  done  in  a  good, 
workmanlike  and  substantial  manner,  yet  it 
would  not  avail  the  plaintiff  under  this  contract, 
unless,  perhaps,  the  en^neer  should  fraudu- 
lently or  wrongfully  withhold  his  approval 
The  City  had  yielded  its  judgment  to  the  pre- 
sumabl^r  more  competent  judgment  of  an  officer 
skilled  in  work  of  this  character.  It  bound 
itself  to  be  governed  by  the  judgment  of  such 
officer.    It  was  a  species  of  arbitration  in  ad- 
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vance;  a  convenient  and  proper  method  agreed 
upon  between  the  parties  to  determine  questions 
that  would  necessarily  arise  in  the  performance 
of  the  contract  about  which  men  might  honest- 
ly differ.  It  was  not  a  mere  condition  prece- 
dent, the  performance  of  which  had  no  ot^er 
force  and  effect  than  to  vex  and  annoy  the 
contractor  in  obtaining  the  good  opinion  of  a 
person  whose  certificate  was  merely  ornamental 
in  presenting  his  complete  contract.  This  is 
not  an  unusual  provision  in  sach  contracts,  and 
it  has  been  contfnuously  upheld  by  the  courts. 
It  is  not  a  delegation  of  power  prohibited  by 
charter,  but  it  is  an  exercise  of  charter  powers 
by  proper  and  competent  agents.  The  City 
cannot  act  as  a  whole  or  composite  body,  even 
in  it.s  corporate  capacity.  It  can  only  act 
through  agents;  and,  recognizing  such  fact,  it 
may  be  deemed  a  wise  provision  of  such  a  eon* 
tract  to  leave  the  determination  of  the  charao> 
ter  of  such  work  to  a  competent  and  skilled 
mechanic,  rather  than  to  the  unskilled  judg- 
ment of  the  members  of  its  own  body,  or  to 
subject  the  corporation  to  expensive  litigation 
in  obtaining  the  judgment  of  men  perhaps  less 
competent  to  determine  such  questions  in  the 
courts. 

It  is  further  contended  that  the  certificate, 
to  be  admissible,  and  to  have  the  probative  ef- 
fect contended  for,  must  be  in  strict  compli- 
ance with  the  contract.  It  is  probable  that  the 
defendant  might  object  to  a  certificate  of  its 
engineer  which  was  not  full  and  specific;  and 
it  is  not  impossible  that  the  City  would  have 
been  warranted  in  requiring  the  plaintiff  to 
procure  a  certificate,  in  this  case,  tha(  would 
have  more  closely  conformed  to  the  terms  of 
the  contract.  But  the  City  made  no  such  ob- 
jection. It  chose  to  rest  its  defense  upon  the 
ground  that  the  contract  was  ultra  tires:  not 
that  it  had  not  been  performed  in  accoraance 
with  the  contract.  And,  if  the  certificate  is 
not  sufficiently  explicit,  the  City  ought  to  be 
held  to  have  waived  such  objection;  for,  had 
the  objection  been  made  as  to  the  form  of  the 
certificate  when  presented,  without  doubt  the 
objection  would  have  been  obviated,  and  the 
plaintiff  could  readily  have  obtained  a  satis- 
factory certificate  from  the  engineer.  But  in 
our  judgment  the  certificate  was  sufficient. 
The  very  fact  that  the  engineer  gave  a  certifi- 
cate at  all  was  strong  evidence  in  itself  that  the 
contract  had  been  performed  to  his  satisfaction. 
It  is  true  that  the  certificate  says:  ''The  con- 
tract has  been  performed  according  to  the 
specifications."  But  the  specifications  were  a 
part  of  the  contract;  and  the  language  that  fol- 
lows, to  wit,  that  the  plaintiff  ''is  entitled  to 
the  full  contract  price  for  the  balance  thereof," 
contains  the  conclusion  of  the  engineer  that 
the  work  has  been  done  in  accordance  with  the 
terms  of  the  contract,  for  not  otherwise  could 
he  have  made  such  certificate. 

The  contract  in  this  case  is  very  similar  to 
that  in  general  use;  and,  so  far  as  we  have 
been  able  to  examine,  the  construction  we 
have  given  it  ia  the  one  uniformly  given  by 
the  courts. 

In  Stewart  v.  Keteltaa,  86  N.  Y.  888,  the 
contract  provided  that  the  building  should  be 
finished  "within  the  time  aforesaid,  in  a  good, 
workmanlike  and  substantial  manner,  to  the 
satisfaction  and  under  the  direction  of  the  said 
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architect,  to  be  testified  by  a  writing  or  certi- 
ficate UDder  the  hand  of  the  said  architect" 
The  certificate  was:  "This  is  to  certify  that 
Messrs.  Stewart  and  Howell  have  completed 
the  mason  work  to  your  building  in  Leonard 
Street.  Yours,"  etc., — and  signed  by  the 
architect.  It  was  objected  that  the  certificate 
was  not  such  as  was  provided  by  the  contract, 
but  the  court  held  it  a  sufiicient  compliance. 

In  Wyckofj"  v.  Meyers,  44  N.  Y.  143,  the  con- 
tract  provided  the  same  as  in  that  of  Stewart 
T.  Keteltas,  supra,  and  further  provided  that 
the  last  installment  was  to  be  paid  "when  all 
the  work  was  completely  finished,  and  certified 
to  that  effect  by  the  architect."  The  certi- 
ficate stated:  "This  is  to  certify  that  the  last 
gayment  of  $1,800  is  due  Wyckoff  and  Win- 
am  on  yoar  buildings,  comer  of  Greenwich 
&  Beach  Streets,  as  per  contract"  (signed  by 
the  architects).  At  the  trial  it  was  objected 
that  file  certificate  was  not  sufficient  under  the 
contract,  and  the  defendant  offered  to  show 
that  the  work  was  not  done  according  to  the 
'  contract;  but  the  court  held  the  certificate 
sufficient  and  conclusive,  which  ruling  was 
sustained  in  the  court  of  appeals. 

Earl,  (7.,  speaking  for  a  unanimous  court, 
says:  "The  last  payment  was  not  to  be  made 
until  the  plaintiffs  obtained  the  certificate  of 
the  architects  to  the  effect  that  all  the  work 
was  completely  finished.  Both  parties  agreed 
to  abide  by  the  determination  of  the  architects. 
*  *  *  There  was  no  attempt  to  show  that  the 
certificate  was  not  given  in  good  faith;  and  it 
concludes  the  rights  of  both  parties."  The 
court  further  says:  "It  is  claimed,  however, 
that  the  certificate  is  not  in  proper  form  be- 
cause it  does  not  in  terms  certify  that '  the  work 
was  completely  finished.'  If  there  was  no 
other  answer  to  this,  it  would  be  a  sufficient 
answer  that  the  defendant  did  not  place  his  ob- 
jection to  pay  on  this  ground.  He  paid  $1,000 
without  any  objection  to  the  form  of  the  cer- 
tificate, and  finally  objected  to  paying  any 
more  because  the  work  was  not  completed  ac- 
cording to  contract,"  and  concludes  by  holding 
that  the  certificate  did  in  effect  certify  that  the 
work  was  completely  finished. 

In  Omaha  v.  Hammond,  94  U.  8.  98  [24  L. 
ed.  70]»  Uie  contract  provided  that  the  work 


was  "to  be  completed  under  the  supervision 
and  to  the  satisfaction  of  the  chief  en^eer  of 
the  fire  department."  The  plaintiff,  m  a  suit 
against  the  City  for  pay  for  his  work,  proved 
by  the  report  of  such  engineer  that  the  iFork 
had  been  so  completed;  and  the  Supreme  Court 
of  the  United  States,  in  sustaining  the  ruling  of 
the  lower  court  denying  the  City  Uie  right  to 
show  that  the  worK  was  not  completed  in  ac- 
cordance with  the  contract,  says:  "We  think 
the  City  is  concluded  by  the  action  of  its  own 
officer,  the  engineer,  who  was  also,  by  the 
terms  of  the  contract,  authorized  by  the  par- 
ties to  it  to  decide  these  questions." 

These  cases  seem  to  establish  the  rule  that 
the  certificate,  when  sufficient  in  form,  is  not 
only  evidence  of  compliance  with  the  condi- 
tion precedent,  but  it  is  conclusive  evidence  of 
the  facts  therein  contained;  and  this,  upon  the 
theory  that  the  question  as  to  whether  the  work 
has  been  done  in  accordance  with  the  contract 
is  no  longer  an  open  question,  but,  by^  agree- 
ment of  the  parties,  it  is  to  be  determined  by 
the  architect  or  person  named  in  the  contract 
itself.  He  alone,  and  not  the  court,  is  to  de- 
termine that  question.  Therefore  the  only 
proof  required  or  admissible  under  such  a  con- 
tract is  the  certificate  itself;  unless,  perhaps, 
where  it  has  fraudulently  or  wrongfully  been 
withheld,  or  where  it  is  not  sufficient  in  form, 
under  the  terms  of  the  contract,  and  has  been 
properly  objected  to  for  that  reason.  If  it 
were  incumbent  upon  the  party  performing  the 
work  to  prove,  in  addition  to  the  certificate, 
that  he  had  done  so  in  accordance  with  the 
contract,  clearly  the  other  side  would  be  per- 
mitted to  prove  that  he  had  not  done  so  if  he 
could;  and  the  conclusive  character  of  the  cer- 
tificate would  not  only  be  destroyed,  but  the 
provisions  of  the  contract  requiring  the  work 
to  be  done  to  the  satisfaction  of  the  architect 
would  become  a  mere  idle  form,  without  force 
or  effect,  except  as  a  mere  arbitrary  condition 
to  be  enforced  at  the  will  of  the  second  party: 
Such  is  not  the  view  taken  by  the  courts. 

We  think  the  verdict  teas  righVy  directed,  and 
the  judgment  cf  the  tower  court  ia  affirmed, 

AH  the  Justices  concur  except  Garland*  /., 
who  dissents. 
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George  R.  GAITHER,  Appt,, 

V, 

Skipwith  WILMER,  Trustee  for  John  I  Mid- 

dleton  et  al, 
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1.   Averdiet'simply ''for  the  plainifff*' 

in  an  action  upon  promissory  notes  and  an  ac- 


count Btatcd,ln  which  the  pleas  are  non-assumpsit 
and  set-off,  neither  the  damages  nor  the  amount 
plaintiff  is  entitled  to  recover  bein^  fixed,  is  fa- 
tally defective. 

8.  An  amendment,  by  direction  of  tbe 
conrty  of  a  sealed  verdict  rendered  simply 
**f  or  the  plaintiff**  in  an  action  on  contract,  made 
after  it  had  been  received  and  recorded  and  the 
jury  had  separated,  by  filling  In  the  amoont 


NOTB.— General  verdiet, 

A  general  verdict  is  that  by  which  the  jury  pro- 
nounce generally  upon  all  or  any  of  the  issues. 
Louisville,  N.  A.  &  a  B.  Co.  v.  Balch,  2  West  Bep. 
tSl,  106  Ind.  98. 

It  is  a  finding  in  favor  of  one  of  the  parties  to  an 
action.    Morrison  V.  Watson,  96  N.  0. 4711. 
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VtrditA  oimenAaiAe. 

Where  the  jury,  in  a  general  verdict,  omit  to  pass 
upon  some  issues  that  do  not  invalidate  the  cause 
of  action  set  forth,  the  verdict  may  be  amended  to 
conform  to  the  evidence  as  given  on  the  trIaL  Bak- 
er V.  Band,  18  Barb.  162;  Jones  v.  Kennedy,  11  Pick. 
126;  Sayre  v.  Jewett,  U  Wend.  186;  Cooper  v.  BiseeU, 


Bee  also  44  L.  R.  A.  432. 
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claimed  by  plaintiff,  is  erroneotifi  as  an  inTasion  by 
the  court  of  tiie  ezolusive  prOTlnoe  of  the  jury, 
espedally  In  the  absence  of  anythlner  in  the  record 
to  show  what  the  amount  of  the  recovery  should 
be  in  case  the  verdict  was  for  plaintlJI.  , 

(November  15,  1889.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  of  Baltimore 
in  favor  of  plaintiff  in  an  action  to  recover 
upon  certain  promissory  notes  and  accounts 
stated.  Beversed. 
The  facts  are  fully  stated  in  tlie  opinion. 
Argued  before  Alvey,  Ch,  J.,  and  Miller, 
Stone  and  McSherry,  JJ, 

Messrs.  Georg^e  R.  Gaither,   Jr.,  and 
William  S*  Bryan,  Jr.,  for  appellant. 
Messrs.  Randolph  Barton  ana  Skipwith 
for  appellee. 


Killer,  <7.,  delivered  the  opinion  of  tbe 
court: 

This  appeal  presents  simply  a  question  of 
practice,  but  an  important  one.  Tbe  facts  are 
as  follows: 

The  appellee  sued  tbe  appellant  on  two  prom- 
issory notes,  and  the  declaration  also  contained 


a  count  for  money  found  due  fi'om  the  defend- 
ant  to  the  plaintiff  on  accounts  stated  between 
them.  Tbe  pleas  were  non-assumpsit  and  set-off, 
and  the  case  was  tried  befqfe  a  jury.  Tbe  trial 
commenced  on  the  18th  of  June,  and  continued 
until  the  20th,  when  the  jury  retired  to  make  up 
their  verdict,  and,  not  having  agreed  at  tbe 
time  of  adjournment,  the  court  gave  them  leave 
to  return  a  sealed  verdict  the  next  morning. 
Before  separating  for  the  night  they  agreed 
upon  and  sealed  a  verdict  wbich  they  delivered 
to  their  foreman.  The  next  morning  (the  21st 
of  June),  they  assembled  in  tbe  jury  box  and, 
being  called  on  for  their  verdict,  the  foreman 
handed  to  the  clerk  the  sealed  verdict,  which 
stated  that  they  "find  for  the  plaintiff,"  but 
did  not  specify  any  amount  for  which  they  so 
found.  The  clerk  handed  this  verdict  to  the 
judge,  who,  after  looking  at  it,  said  to  the 
counsel  in  the  case:  "Gentlemen,  there  is  a 
defect  in  this  verdict;  will  you  agree  that  it  be 
corrected?"  Counsel  for  the  defendant  de- 
clined to  do  so,  and  tbe  judge  thereupon  handed 
tbe  verdict  to  the  clerk,  who  entered  upon  his 
docket,  '*June  2l8t,  1889,  sealed  verdict  for 
'pltff.  fd.,  no  amount,'"  and  then  said  aloud, 
"Gentlemen  of  the  jury, hearken  to  your  verdict 


^  Johns.  318;  Soott  v.  Galbralth,  referred  to  in  1 U. 
8.  1  Dall.  184  a  L.  ed.  09);  Sullivan  v.  Holker,  15 
Mass.  374:  Stafford  v.  Oreen,  1  Johns.  605;  Hay  v. 
Ouateroi^it,  8  Ohio,  884;  Profflatt,  Jury  Trial,  521. 

The  announcement  of  a  verdict,  or  the  brlnglnir 
in  of  a  sealed  verdict  of  the  Jury  and  the  entry 
thereof  by  the  derk  in  his  minutes,  is  not  such  a 
recordinflr  as  makes  the  verdict  unalterable.  Un- 
til the  Jury  are  dismissed  their  power  over  it,  and 
their  right  to  alter  it  so  as  to  make  it  conform  to 
their  real  and  unanimons  intention  and  purpose, 
continue.    Nickelson  v.  Smith,  15  Or.  200. 

Before  the  verdict  of  a  Jury  is  recorded  and  the 
Jury  is  discharged,  a  mistake  in  the  amount  of  the 
verdict  may  be  corrected.  Pepper  v.  Philadelphia, 
6  Gent.  Bep.  683^  114  Pa.  96. 

Oowt  may  amend. 

The  court  may  put  a  verdict  in  proper  legal  form, 
if  it  be  not  changed  in  substance.  Humphreys  v. 
Woodstown,  7  Cent.  Bep.  109, 48  N.  J.  L.  688;  Bopps 
V.  Barker,  4  Pick.  289;  Osgood  V.  McConneU,  82  HI. 
74;  Wright  v.  Phillips,  2G.  Greene  (Iowa)  191;  Burk 
V.  Com.  5  J.  J.  Marsh.  (Ky.)  675;  Proffatt,  Jury  Trial, 
M  456, 461 ;  2  Thompson,  Trials,  1998. 

When  the  intention  of  the  jury  is  manlftet,  the 
court  will  set  right  matters  of  form.  Petrie  v.  Han- 
nay,  8  T.  R.  659:  Proffatt,  Jury  Trial,  520. 

The  court  may  cause  the  verdict  to  be  amended 
when  the  cause  of  the  error  plainly  appears.  Pea- 
body  V.  Hewett,62  Me.  83. 

The  omission  of  the  word  ^^doUars**  in  a  verdict  is 
not  such  a  defect  as  prevents  the  rendering  of  judg- 
ment according  to  the  intent  of  the  Jury.  Hopkins 
V.  Orr,  124  U.  S.  510(31  L.  ed..523). 

Where  a  paper  purporting  to  be  a  verdict  omits 
the  names  of  the  parties,  the  record  of  the  courts 
showing  that  it  was  rendered  in  open  court  as  the 
verdict,  and  filed  in  the  case  as  such  verdict— will 
Bupplv  the  omission.  Miller  v.  Morgan,  3  New  Bug. 
Bep.  119, 143  Mass.  25w 

The  trial  court  may  make  an  amendment  of  the 
verdict  after  discharge  of  the  Jury,  to  correct  a 
manifest  error  in  computation,  and  to  make  it  con- 
form to  the  instructions.  Upon  failure  to  so  amend, 
the  appellate  court  may  do  so  by  ordering  remttti- 
eur.  Priest  v.  Deaver,  4  West  Bep.  308, 22  Mo.  App. 
S78u 
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Where  a  verdict  in  replevin  was  recorded,  "ver- 
dict for  plaintiffs,**~it  was  held  it  was  proper  for 
the  court  to  amend  the  verdict  upon  the  testimony 
of  the  court  crier  that  the  foreman  of  the  Jury  had 
In  fact  stated  the  verdict  to  be  ^*f or  the  plaintiffs, 
$461."   Oohn  V.  Scheuer,  6  Cent.  Bep.  574, 115  Pa.  178. 

After  the  verdict  has  been  received  and  the  Jury 
dismissed,  no  amendment  in  substani)e  is  proper. 
Wright  V.  Phillips,  2  G.  Greene  (Towa)  191;  SneU  v. 
Bangor  Steam  Nav.  Co.  30  Me.  337. 

The  court  has  no  right  to  reassemble  the  Jury  and 
amend  tbe  verdict  according  to  what  the  Jury  then 
state  It  was  their  intention  to  find,  such  intention 
not  appearing  on  the  face  of  the  verdict.  Settle  v. 
Alison,  8  Ga.  201. 

Foreman  may  correct. 

Where  a  Jury  were  allowed  by  consent  to  disperse 
after  finding  a  verdict,  and  the  foreman  was  al- 
lowed to  return  it  into  court  on  the  next  morning, 
if  upon  its  return  it  was  found  not  to  have  been 
signed,  there  was  no  error  in  directing  the  foreman 
to  sign  it.  The  failure  to  sign  it  amou  nted  at  most 
to  a  mere  informality,  which  was  properly  amend- 
ed.   Avera  V.  Tool,  74  Ga.  898. 

The  foreman  may  correct  informality  m  the  ver- 
dict.  State  V.  Anderson,  24  S.  C.  109. 

Jury  may  bp  sent  oitt  to  correct  it. 

It  the  Jury  bring  in  a  verdict  which  is  informal, 
it  is  within  the  power  of  the  court,  at  any  time  be- 
fore the  verdict  is  recorded  and  the  Jury  are  dis- 
charged, to  send  them  out  and  require  them  to  put 
the  verdict  in  proper  form.  Coffee  v.  Groover,  20 
Fla.  64,  83;  2  Thompson,  Trials,  1998 ;  Edelen  v. 
Thompson,  2  Har.  &  G.  (Md.)  81. 

The  court  may  direct  the  Jury  to  amend  an  im- 
perfect or  informal  verdict,  and  may  send  them  , 
back  to  the  Jury  room  for  that  purpose.  Gattell  v. 
Dispatch  Pub.  Co.  8  West.  Bep.  848, 88  Mo.  356;  Hig- 
ginbotham  v.  Clasrton,  80  Ala.  194;  Allen  v.  State,  79 
Ala.  34;  Hadlcy  v.  Heywood,  121  Mass.  236. 

There  is  no  necessity  for  sending  the  Jury  out 
again  to  cure  a  technical  defect.  Clough  v.  State, 
T  Neb.  323, 342. 

It  is  error  to  do  so  for  the  purpose  of  altering 
the  substance  of  their  verdict  at  the  suggestion  of 
the  court.    McConneU  v.  Linton,  4  Watts,  867. 
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«8  the  court  has  recorded  it:  You  say  by  your 
rflealed  verdict  presented  by  your  foreman  that 
you  find  a  verdict  for  the  plaintifiF,  and  so  say 
you  all  now."  In  tjiis  the  Jury  acquiesced  and 
then  left  the  box. 

Afterwards,  on  the  same  day,  defendant's 
•counsel  moved  in  open  court  for  arrest  of  Judg- 
ment and  a  new  trial,  and  thereupon  counsel 
•on  both  sides  left  the  trial  table  and  approached 
the  Judge,  and  plaintiiTs  counsel  asked  him  to 
suspend  action  on  defendant's  motion  until  he 
had  time  for  consideration,  to  which  the  judge 
assented.  Then  afterwards,  on  the  same  day, 
before  the  rising  of  the  court,  counsel  for  plain- 
tiff filed  a  motion  asking  the  court  to  reassem- 
ble the  Jury  and  to  direct  them  to  enter  in  their 
verdict  for  the  plainiiff  the  sum  of  $5,878.72, 
upon  the  ground  that  in  the  progress  of  the 
case  it  was  agreed  before  the  Jury  in  open  court 
by  counsel  on  both  sides  that  if  they  found  for 
the  plaintiff,  then  the  plaintiff  would  be  enti- 
tled to  a  veridict  for  this  sum.  No  further  ac- 
tion was  taken  in  the  case  until  the  24th  of 
June,  when  defendant's  counsel  entered  a  ne 
*reeeptiatur  to  the  above  motion  by  plaintiff's 
counsel  upon  the  grounds,  first,  that  such  mo- 
tion is  contrary  to  thn  practice  of  the  court,  and, 
second,  that  the  statements  made  therein  are 
not  true,  no  such  agreement  having  been  made 
in  open  court  or  anywhere  else.  On  the  same 
day  counsel  for  defendant  moved  to  j^uash 
the  verdict,  and  assigned  reasons  for  his  mo- 
tions for  a  new  trial  and  in  arrest  of  Judgment, 
the  reasons  for  the  latter  motion  being  that  the 
verdict  is  uncertain,  irregular  and  a  nullity. 
Afterwards  on  the  25th  of  June,  the  two  coun- 
sel for  plaintiff  filed  an  affidavit  to  the  effect 
that  during  the  trial  of  the  case  a  calculation 
of  tbe  amount  claimed  by  the  plaintiff  was 
made  by  one  of  his  counsel,  which  was  re- 
viewed by  one  of  the  counsel  for  defendant, 
a«d  was  written  on  a  black-board  in  sight  of 
the  Jury,  viz.:  the  sum  of  $5,878.72,  which 
amount  is  still  on  said  black-board;  and  that 
thereupon  counsel  for  defendant  admitted  that 
if  the  Jury  found  for  the  plaintiff  the  amount 
so  written  was  the  proper  amount  for  which  to 
find  a  verdict 

On  the  27th  of  June  defendant's  counsel  filed 
an  objection  to  the  reception  of  this  affidavit, 
but  the  court  overruled  this  objection,  as  well 
as  the  motions  in  arrest  and  for  a  new  trial, 
and  at  the  same  time,  by  order  of  tbe  court, 
amended  the  sealed  verdict  by  inserting  after 
the  words  **for  the  plaintiff*' the  words  "for  the 
sum  of  $5,878.72;"  and  on  the  same  day  ren- 
dered Judgment  on  the  verdict  so  amended  for 
the  plaintiff  for  this  sum  with  interest  from  date 
and  costs.  From  this  Judgment  the  defendant 
has  appealed. 

Without  doubt  a  verdict  in  an  action  like 
the  present,  simply  **for  the  plaintiff,"  without 
I  stating  the  damages  or  the  amount  tbe  plaintiff 
is  entitled  to  recover,  is  fatally  defectiV<e.  It  is 
not  merely  an  informal  verdict  which  the  court 
can  mould  into  proper  shape  by  referring  to  the 
pleadings  and  issues,  but  is  substantially  de- 
fective. 

In  all  cases  where  the  action  is  upon  a  con- 
tract or  for  damages,  the  verdict,  if  for  the 
plaintiff,  must  be  for  an  amount  specified,  other- 
wise the  court  cannot  enter  Judgment  upon  it 
for  any  amount.    Proffatt,  Jury  Trials,  g  415; 
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2  Tidd,  Pr.  869;  1  Poe,  PI.  and  Pr.  §  758;  dem- 
ent V.  Lewis,  8  Brod.  &  Bing.  297. 

The  question  then  is.  Had  the  court  power 
to  amend  this  verdict  and  make  it  effective  by 
inserting  the  amount  the  plaintiff  was  entitled 
to  recover  at  the  time  ana  under  the  circum- 
stances stated?  The  amendment  was  made 
after  the  verdict  was  assented  to  by  the  jury 
when  called  upon  to  hearken  to  it,  aiter  It  had 
been  duly  recorded,  and  several  days  after  the 
jury  had  separated.  The  defect  was  discov- 
ered by  the  Judge  when  tbe  verdict  was  handed 
to  him  before  it  was  recorded,  and  when  the 
jury  were  in  attendance  in  open  court  for  the 
purpose  of  rendering  their  verdict.  It  was 
then  competent  for  the  Jury  to  reject  this  ver- 
dict in  toto  and  find  another,  or  to  vary  or  to 
correct  it.  The  Judge  also  could  have  then 
sent  them  to  their  room  with  instructions  to 
correct  this  defect,  whether  counsel  assented  or 
not,  and  this  was  the  course  that  should  have 
been  adopted.  Edelen  v.  Thompson^  2  Eto.  & 
G.  81. 

This  amendment  moreover  must  have  been 
made  either  upon  the  affidavit  of  the  plaintiff's 
counsel,  or  by  the  Judge's  own  recollection  of 
what  took  place  at  the  trial. 

In  England,  verdicts  in  criminal,  as  well  as  in 
civil,  cases  have  been  frequently  amended  hy 
the  notes  of  the  Judge  or  by  some  written  doc- 
ument, and  in  a  criminal  case  tried  before  Lard 
Denman,  Oh.  J.,  he  ordered  the  verdict  to  be 
amended,  though  he  had  taken  no  notes  at  the 
trial.  But  when  this  order  was  brought  before 
the  court  in  banc  under  a  rule  to  snow  cause 
why  it  should  not  be  rescinded,  his  Lordship 
said:  "I  was  of  opinion  that  the  judflpe  most 
have  power  in  a  case  like  this  to  amena  by  his 
recollection;  and  it  is  clear  that  in  the  present 
instance  Uie  amendment  was  one  which  might 
be  made  according  to  the  truth  of  the  facta. 
But,  on  consideration,  we  think  that  the  prac- 
tice of  so  amending  would  be  such  a  dangeroua 
one  that,  as  a  general  rule  of  discretion,  tbe 
court  ought  to  decide  against  introducing  it^ 
In  almost  all  of  the  cases  of  amendment  tbers 
has  been  a  written  document  to  amend  by  and 
a  misprision  which  was  corrected  by  that 
But  if  reference  is  made  to  the  recollection  of 
the  Judge  as  an  individual  an  unlimited  num- 
ber of  affidavits  from  other  persons  will  be  lei 
in  stating  what  passed  accoraing  to  their  im- 
pressions. I  have  no  doubt  here;  but  on  ac- 
count of  the  great  danger  and  abuse  which 
might  result  m>m  amending  under  such  cir- 
cumstances, in  cases  which  may  be  supposed, 
we  think  the  order  ought  not  to  be  sustained." 
B^.  V.  Virrier,  12  Ad.  &  El.  887. 

In  this  country  decisions  as  to  the  amend- 
ment of  verdicts  are  numerous  and  a  large 
number  of  them  have  been  cited  in  argument. 
Some  of  them  show  that  a  general  verdict  may 
be  applied  to  the  proper  count  where  some  of 
the  counts  in  the  declaration  are  good  and 
others  bad,  or  to  one  of  two  inconsistent  counts; 
but  that  is  not  this  case.  Our  Code  provides 
that  no  Judgment  shall  be  arrested  because  ooe 
or  more  counts  in  the  declaration  are  bad,  if 
there  be  one  count  sufficient  in  substance  (Code, 
art.  75,  §  9);  but  we  have  no  statute  which 
reaches  a  case  like  this. 

Again,  in  some  of  the  cases  cited  vetdicts 
have  been  amended  by  reassembling  tbe  Joiy 
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after  tbey  bad  separated,  and  after  the  verdict 
had  been  recorded,  upon  the  affidavits  of  the 
jurors  themselves  that  they  had  made  a  mis- 
take or  intended  to  find  differently;  but  in 
States  where  the  common  law  is  the  only  guide 
on  the  subject,  we  think  the  decided  weight  of 
authority  is  against  allowing  such  a  thing  to  be 
done;  and  we  have  found  no  American  case  in 
which  an  amendment  like  this,  in  matter  of 
substance,  has  been  made  upon  affidavits  or 
from  the  iudse's  recollection  of  what  occurred 
at  the  trial,  after  the  imperfect  verdict  had  been 
duly  recorded  and  the  jury  had  separated.  A 
citation  or  review  of  these  authorities  is  unnec- 
essary because  it  seems  to  us  that  the  question 
has  been  settled  in  Maryland  by  the  decisions  of 
this  court. 

Among  the  cases  in  the  old  Provincial  Court 
<1716)  we  find  an  action  for  slander  where  jus- 
tification was  pleaded  with  general  replication 
and  issue.  The  jury  returned  a  verdict  for  the 
plaintiff  but  assessed  no  damages,  und  after- 
wards, at  a  succeeding  term,  a  writ  of  inquiry 
•of  damages  was  iasuei,  under  which  damages 
for  the  plaintiff  to  a  certain  amount  were  as- 
sessed. Counsel  for  defendant  moved  in  arrest 
of  judgment,  on  the  grounds  that  no  damages 
were  found  by  the  jury  which  tried  the  issue, 
and  the  writ  of  inquiry  was  void.  The  court 
awards  a  v&nire  de  novo,  Maenemara  v.  Bran- 
nock,  4  Har.  <&  McH.  480. 

In  JSdelen  v.  Thompson,  tupra,  it  is  clear  from 
the  opinion  of  Judge  Earle,  that  the  court  would 
not  have  sustained  the  amendment  in  that  case 
if  it  had  been  made  after  the  verdict  was  re- 
•corded. 

Again,  in  the  more  recent  case  of  Ford  v. 
State^  12  Md.  546,  a  case  most  carefully  con- 
sidered, our  predecessors  have  laid  it  down 
broadly  and  emphaticail^  that  ''if  a  jury, 
through  a  mistake  or  partiality,  deliver  an  im- 
proper verdict,  the  court  may,  before  it  is  pe- 
-corded,  desire  them  to  reconsider  it."  They 
cannot,  however,  be  allowed  to  make  altera- 
tions after  thQ  verdict  is  recorded;"  and  this 
•case  was  reaffirmed  in  Williams  v.  State,  60 
Md.  402. 

These  authorities  have,  in  our  judgment,  set- 
tled it  as  law,  in  this  State,  that  no  material  al- 
teration can  be  made  by  the  jury  in  their  ver- 
dict, either  in  a  civil  or  criminal  case,  after  it 
has  been  recorded;  and  if  this  cannot  be  done 
by  the  jury,  a  fortiori,  it  cannot  be  done  by  the 
•court  or  the  judge. 

It  is  said,  however,  that  the  amount  to  be  re- 
covered in  case  the  jury  should  find  for  the 
plaintiff  was  admitted  and  agreed  upon,  and 
that  the  jury  as  well  as  the  parties  were  bound 
thereby.  But  we  find  no  such  admission  made 
by  the  pleadings  either  directly  or  inferentlally. 
On  the  contrary  the  pleas  of  non-assumpsit  and 
aet-off  put  in  issue  the  amount  of  recovery  as 
well  as  the  right  of  the  plaintiff  to  recover  at 
all,  and  it  was  the  province  and  duty  of  the 
jury  to  find  this  amount  by  their  verdict.  Nor 
IS  it  pretended  that  any  written  agreement  on 
this  subject  was  ever  made  between  counsel. 
If  such  written  agreement  had  been  made, 
filed  and  entered  upon  the  docket,  the  case 
would  have  presented  a  different  aspect.  But 
no  such  written  agreement  was  made,  and  even 
the  oral  admission  or  agreement,  relied  on  in 
the  motion  to  have  the  jury  reassembled,  was 
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denied  by  defendant's  counsel,  who  also  ob- 
jected to  the  reception  of  the  affidavit  made  by 
counsel  for  the  plaintiff  in  which  the  same  oral 
admission  is  set  up.  It  may  be  that  if  the  jury 
had  been  sent  to  their  room  to  correct  this 
sealed  verdict  before  it  was  received  and  re- 
corded, they  would  have  inserted  the  same  sum 
that  was  afterwards  put  in  it  by  the  judge;  bu 
we  find  nothing  in  the  record  which  enables  us 
to  say  with  certainty  that  they  would  have  done 
so,  or  that  such  was  their  real  intention.  The 
affidavit  of  counsel  on  the  subject  waa  wholly 
inadmissible. 

In  conclusion  we  may  say  that  we  are  firmly 
convinced  that  the  adoption  of  any  other  rule 
on  this  subject  than  that  so  plainly  laid  down 
by  our  predecessors,  and  so  Ions  adhered  to  in 
practice  \xj  the  courts  of  the  State,  would  be 
dangerous  in  the  extreme,  would  open  the  door 
to  abuses  and  lead  to  doubtful  and  possibly 
pernicious  results;  and  we  cannot  escape  the 
legal  conclusion  that  by  making  the  amend- 
ment complained  of  in  this  case  the  judge  has 
invaded  the  exclusive  province  of  the  jury  and 
substituted  his  verdibt  for  theirs. 

We  are  therefore  of  opinion  the  learned 
judge  of  the  court  below  was  in  error  in  over- 
ruling the  motion  in  arrest,  and  shall  accoid- 
ingly  reverse  the  judgment  and  remand  the 
case  to  the  end  that  a  venire  de  now  may  issue. 

Judgment  reversed  and  a  venire  de  novo 
awarded. 


Cornelius  KEEDY,  Appt,, 

V. 

Hattie  A.  LONG. 

(....Md ) 

1.   Pleas  of  Incompetencjr  and  of  a  for- 
mer Jud^^ent  in  bar  In  an  aotion  for  services 


"NOTK,— Master  and  servant;  contract  of  service* 

There  is  an  implied  condition  in  every  oontraot 
of  servloe  that  the  servant  is  competent  to  dis- 
charge the  duties  for  which  be  is  employed.  Union 
Pac.  R.  Ck).  V.  Estee,  37  Kan.  716. 

The  term  ol  servioe  of  a  servant  hired  for  so 
much,  payable  monthly,  does  not  neoessarily  ex- 
tend beyond  the  time  of  the  flist  payment.  Potta- 
viUe  Iron  &  8.  Go.  v.  Good,  8  Cent.  Bep.  60S,  110  Pa. 
885, 19  W.  K.  C.  405. 

A  hiring  at  so  much  pesr  week,  no  time  being  spe- 
oifled,  is  an  indefinite  hirln^r.  McCullough  Iron  Co. 
V.  Carpenter,  10  Cent.  Bep.  US,  07  Md.  654. 

When  the  oontraot  is  entire  and  indivisible,  and« 
by  the  nature  of  the  agreement,  or  by  the  express 
provisions  of  the  oontraot,  nothing  is  to  be  paid 
until  all  is  performed,  the  plaintiff  cannot  recover, 
unless  he  aver  and  prove  compliance  with  the  con- 
tract on  his  part.   Chamblee  v.  Baker,  05  K.  C.  98. 

A  breach  of  a  parol  contract  concerning  remun- 
eration for  services  is  not  such  a  fraud  as  will  toll 
the  running  of  the  statute.  Stewart  v.  MoBumey 
(Pa.)  1  Cent.  Bep.  818. 

The  performance  and  receipt  of  services  gener- 
ally raises  an  implied  promise  by  him  who  receives, 
to  compensate  him  who  performs;  but  this  implica- 
tion may  be  rebutted;  as,  when  the  parties  are 
parent  and  child,  or  members  of  the  same  family, 
the  relationship  excludes  theUmplication  of  a  prom- 
ise. In  ail  cases  except  that  of  parent  and  child 
there  must  be  evidence  beyond  the  relationship 
that  the  creation  ol  no  debt  was  Intended.   Neale 
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under  a  contract,  are  not  bad  as  amounting 
merely  to  the  general  issue,  but  are  pleas  of  con- 
fession and  avoidance. 

2*  An  employe  who  has  recommended 
herseirto  be  a  competent  teacher  of  music  may 
be  dismissed  if  found  incompetent. 

8.  The  only  remedies  of  »  servant 
wrongftilly  discharg^ed  are  either  to  treat 
the  contract  as  continuing,  and  bring  a  special 
action  for  breaking  it  by  discharging  him,— which 
he  may  bring  whether  his  wages  are  paid  up  to 
the  time  of  his  discharge  or  not,— or  if  his  wages 
are  not  paid  up  to  the  time  of  discharge,  to  treat 
the  contract  as  rescinded  and  sue  upon  a  gucmtum 
merutt  for  services  actually  rendered. 

4*  An  election  by  a  servant  wrongtaUy 
discharged  to  sne  upon  a  quantum  meruit 
for  services  actually  rendered  is  a  bar  to  a  subse- 
quent action  for  breach  of  the  contract. 

(October.  1888.) 

APPEAL  from  a  judgment  of  the  Circuit 
Court  of  Allegany  County  in  a  suit  by  ap- 
pellee for  damages  for  wrongful  dismissal 
from  employment    Beversed. 

The  case  is  stated  in  the  opinion. 

Messrs,  H.  H.  Keedy,  J.  Clarence 
Lane  and  B«  A«  Richmond*  for  appellant: 

Plaintiff  could  not  recover  upon  gttantum 
meruit  for  services  actually  rendered  and  also 
by  a  separate  action  for  breach  of  contract. 

Wood,  Master  and  Servant,  pp.  287,  228, 
250;  Smith,  Master  and  Servant,  p.  188. 

Judgment  for  lumber  actually  furnished  on 
a  contract  in  a  suit,  after  refusal  to  accept  any 
more,  is  a  bar  to  an  action  for  the  breach. 

Cai^mll  V.  Garrigues,  5  Pa.  162. 


V.  Engle  (Pa.)  6  Cent.  Rep.  907;  Curry  v.  Curry,  5 
Cent.  Hep.  495,  lU  Pa.  367. 

Remedies  of  servamt  wronafuOy  discharged. 

A  servant  discharged  without  a  sufBoient  legal 
excuse,  before  the  expiration  of  his  term,  has  his 
choice  of  two  remedies.  He  may  elect  to  treat  the 
contract  as  rescinded,  and  at  once  bring  an  action 
for  the  value  of  the  services  rendered,  or  he  may 
sue  for  a  breach  of  the  contract,  and  recover  his 
probable  damages  from  the  breach,  or  he  may  m 
some  cases  wait  until  the  term  is  ended,  and  sue 
for  the  actual  <lamage  he  has  sustained,  which  can 
In  no  case  exceed  the  wages  provided  for  in  the 
contract  for  the  entire  term.  McDaniel  v.  Parks, 
19  Ark.  671 ;  Walworth  v.  Pool,  9  Ark.  394 ;  Fowler 
V.  Armour,  24  Ala.  194;  Brltt  v.  Hays,  31  Ga.  157; 
Rogers  v.  Parham,  8  Ga.  190 ;  Ricks  v.  Yates,  5  Ind. 
115;  Baron  v.  Placlde,  7  La.  Ann.  2229 ;  Miller  y.  God- 
dard,  34  Me.  102 ;  Colbum  v.  Woodworth,  81  Barb. 
881;  Helm  v.  Wolf,  1  E.  D.  Smith,  70 ;  Costigan  v. 
Mohawk  &  H.  R.  Co.  2  Denio,  609 ;  King  v.  Steiren, 
44  Pa.  99:  Bradshaw  v.  Branan,  5  Rich.  L.  (S.  C.)  405; 
Jones  V.  Jones,  2  Swan  (Tenn.)  605. 

But  he  cannot  pursue  both  remedies  in  separate 
actions;  and  a  Judgment  upon  one  will  be  a  bar  to 
any  further  action.  Colburn  v.  Woodworth,  su- 
pra; Wood,  Master  and  Servant,  237. 

It  is  the  duty  of  a  servant  discharged  without 
cause  to  make  the  best  use  of  his  or  her  time  for 
the  balance  of  the  term.  Sherman  v.  Champlaln 
Transp.  Co.  81  Yt  162 ;  Emmens  v.  Elderton,  13  C. 
B.  485. 

But  where  a  servant  is  wrongfully  discharged  be- 
fore the  expiration  of  his  term  of  service,  it  is  not 
his  duty  to  accept  an  offer  of  the  master  to  con- 
tinue to  employ  him  at  a  reduced  rate,  but  he  may 
recover  for  the  whole  period  of  the  time  for  which 
he  was  employed  under  the  original  contract. 
5  L.  R.  A. 


Suit  for  balance  of  first  year's  salary,  brought 
after  the  second  year  has  expired,  is  a  bar  to  a 
suit  for  the  second  yearns  salary. 

Hosenmv^ler  v.  JMmpe,  &d  111.  212. 

A  suit  brought  in  December  by  one  dis- 
charged October  31,  for  salary  then  due  and 
for  wages  of  November  and  part  of  Deceml^r. 
is  a  bar  to  a  suit  thereafter  for  subsequent 
wages. 

Ricfuirdson  v.  Eagle  Maeh,  W&rks.lH  Ind.  422. 

To  same  effect,  see— 

Clossman  v.  Lacoste,  28  Eng.  L.  &  Eq.  141; 
Lilley  v.  Elwin,  11  Q.  B.  755;  2  Sutherland, 
Dam.  471;  BuU  v.  Muberth,  2  Md.  57. 

Messrs.  A.  Hunter  Boyd,  C.  A.  I«ittle 
and  Hy.  Kyd  Doug^lass,  for  appellee: 

The  suit  before  the  justice  was  upon  a  dis- 
tinct stipulation,  separate  and  divisible  from 
the  stipulation  and  contract  upon  which  we 
now  sue. 

This  distinction  is  well  taken  and  expressed 
by  Juffge  Niblack  in  Richardson  v.  Eagle  Madi. 
Works,  78  Ind.  422,  41  Am.  Rep.  584. 

In  Armjidd  v.  Nash,  31  Miss.  361,  a  teacher 
was  employed  for  the  year  at  $1,200,  in  two 
payments  at  $600  at  the  end  of  each  session. 
He  was  discharged  at  the  end  of  three  months 
and  was  p>ermitted  to  get  judgments  at  the  end 
of  each  session  for  the  sum  of  $600. 

In  Thompson  v.  Wood,  1  Hilton,  98,  a  case 
much  in  point.  Judge  Ingraham  says:  "If  such 
action  is  brought  before  the  term  of  hiring  has 
expired,  and  the  party  recovers  for  a  breach  of 
the  contract,  such  recovery  estops  him  from 
brindng  another  action;  but  if  his  action  is 
merely  to  recover  wages  due  at  the  time  of 


Whitmarsh  v.  Littlefleld,  46  Hun,  418,  U  N.  Y.  S. 
R.815. 

He  is  only  obli^red  to  seek  employment  of  the 
same  kind,  and  is  under  no  obligration  to  accept 
terms  offered  by  defendant.  Costigan  v.  Mohawk 
&  H.  R.  Co.  2  Denlo,  000 ;  Shannon  v.  Comstock,  31 
Wend.  457;  Howard  v.  Daly,  61 N.  Y.  889 ;  Fuchs  v. 
Koerner,  10  Cent.  Bep.  272, 107  N.  Y.  628. 

Dismissal  for  cause. 

jan  employ^  dismissed  for  good  cause  is  not  en- 
titled to  any  compensation  for  services  rendered 
sinoe  the  last  day  upon  which  a  payment  became 
due  to  him  under  the  contract  of  employment. 
Hartman  v.  Rogers,  69  Cal.  643. 

The  discharge  or  reprimand  of  a  foreman  or  bo9» 
in  a  tailor  shop,  who  went  on  a  spree,  and  nejr- 
lected  his  business,  and  carried  other  employee 
with  him,  will  not  give  him  a  right  to  recover 
against  his  employer.    FhjrBloc  v.  Shea,  75  Ga.  466. 

Action  for  damages  for  wrongful  discharge 

Where  an  employ^  engaged  under  contract  for  a 
specified  time,  the  wages  payable  in  installments, 
is  wrongfully  discharged  before  the  expiration  of 
the  period  of  hire,  all  wages  actually  earned  being 
paid,  an  action  will  not  lie  to  recover  the  future 
InstGLllments,  but  the  remedy  is  by  acdon  for  dam- 
ages for  breach  of  the  contract,  and  one  recovery 
on  such  claim  is  a  bar  to  a  future  action.  James 
V.  Allen  Co.  8  West.  Rep.  161, 44  Ohio  St.  226,  disap- 
proving the  doctrine  of  constructive  service,  as 
stated  m  note  to  Cutter  v.  Powell,  6  T.  R.  Sax  t 
Smith,  Lead.  Cas.  17,  which  gives  a  right  to  the  em- 
ploy6  to  remain  idle  during  the  balance  of  the  pe- 
riod for  which  he  was  engaged  and  sue  fot'  his 
wages  as  they  become  due. 

A  servant  engaged  for  a  certain  time,  and  dis- 
charged without  cause,  and  subsequentlv  recover- 


See  also  7  L.  R.  A.  822. 
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bringing  the  action,  he  is  not  thereby  deprived 
of  his  right  of  action  for  damages  for  the  sub- 
Bequent  breach  of  the  freemen  t." 

See  also  Coihurn  v.  Woodwarth.Sl  Barb.  381; 
FoiDler  V.  Armour,  24  Ala.  199;  Gordon  v. 
Brewster,  7  Wis.  855;  Booge  v.  Paoific  R  Co,  88 
Ho.  212. 

The  estoppel  will  only  extend  as  far  as  the 
subject  matter  of  the  second  action  is  substan- 
tially the  same  as  the  first.  It  operates  only 
upon  the  matter  actually  at  issue  and  deter- 
mined in  the  original  action. 

Oromtoea  v.  /Sac.  Go,  94  U.  S.  851  (24  L.  ed. 
195);  Davis  v.  Brown,  94  U.  S.  423  (24  L.  ed. 
204);  Foffe  v.  Patch,  132  Mass.  110. 

A  common  test  for  determining  whether  the 
action  was  for  the  same  cause  has  been  whether 
the  action  would  be  supported  by  and  would 
necessarily  require  exactly  the  same  evi- 
dence. 

Quest  V.  Warren,  26  En^.  L.  &  Eq.  883. 

The  judgment  of  a  justice  is  not  a  bar  to  an 
action  by  the  defendant  against  the  plaintiff, 
for  malpractice,  in  respect  to  the  same  serv- 
ices— that  question  not  having  been  litigated 
in  the  justice's  court. 

Resaeouie  v.  Byers,  52  Wis.  650. 

A  judgment  is  couclusive  by  way  of  estoppel 
only  as  to  facts,  without  the  existence  and 
proof  of  which  it  would  not  have  been  ren- 
dered. 

Leay,  Lea,  99  Mass.  493;  Burlen  v.  Shannon, 
99  Mass.  200;  Hawks  v.  Truesdell,  99  Mass.  558; 
West  V.  Piatt,  127  Mass.  372;  Foster  v.  The 
Riefiard  Btisteed,  100  Mass.  412;  Tracy  v.  Mer- 
ria,  103  Mass.  282. 


MeSherryt  J,,  delivered  the  opmion  of  the. 
court: 

In  September,  1887,  the  appellant,  the  prin- 
cipal and  proprietor  of  the  Hagerstown  Female 
Seminarjr,  employed  the  appellee  to  tench  mu- 
sic in  his  school.  The  contract  is  evidenced 
by  the  following  correspondence  between  the 
parties,  viz. :  First,  a  letter  from  Mr.  Keedy  to 
to  Miss  Long,  in  which  he  says:  "  I  desire  to 
engage  a  teacher  of  vocal  and  instrumental 
music.  Salary  is  from  $800  to  $;400,  and  home, 
according  to  the  efficiency  and  ability  of  the 
teacher ;  second.  Miss  Long's  reply,  where- 
in she  stated  "that  she  was  a  competent  teach- 
er of  music,  both  instrumental  and  vocal,"  and 
that  she  was  willing  to  be  employed  in  the  de- 
fendant's seminary.  Then  a  letter  from  Mr. 
Keedy:  *  'After  due  reflection,  I  have  concluded 
to  offer  you  the  position  of  teacher  of  instru- 
mental aud  vocal  music.  ...  If  you  accept^ 
expect  you  to  teach  six  hours  each  day  for  live 
days.  ...  I  will  give  you  $850,  and  home, — 
boarding,  washing,  room,  etc.  ...  I  will  pay 
you  weekly  or  monthly,  as  you  may  desire,  it 
will  be  a  permanent  position  for  you;  and  if 
you  give  good  satisfaction  I  will  raise  your 
salary  to  $400  for  a  scholastic  year."  ^ext, 
Miss  Long^s  response:  "I  shall  be  pleBsed  ta 
accept  of  your  offer,  with  the  prospect  of  an 
advanced  salary.  I  prefer  my  salary  by  month- 
ly pavments."  And  finally  this  letter  from 
Mr.  ifeedy:  "You  can  have  your  salary  month- 
ly, as  you  desii'e.  Our  school  begins  the  8tlk 
of  September.  You  will  please  come  on  that 
day." 

The  appellee  entered  upon  the  performance 


tag  judgment  for  wages  for  certain  sulnequent 
months,  will  be  estopped  from  suing  for  wages  of 
other  months  within  the  time  of  employment. 
Priest  V.  Deaver,  4  West  Bep.  a09, 22  Mo.  App.  276. 

Where,  under  the  contract  for  service  for  a  defi- 
nite time,  the  employ^  has  been  paid  to  a  certain 
date  and  dismissed,  in  an  action  for  salary  for  the 
balance  of  the  term  the  employer  is  concluded 
from  showing  a  failure  of  employ^  to  duly  per- 
form his  contract.  Armstrong  v.  School  Dist.  No. 
8, 1  West  Bep.  SOB,  19  Mo.  App.  482. 

If  the  wages  are  pajrable  in  installments,  month- 
ly or  otherwise,  the  plaintiff  may  bring  a  separate 
action  for  each  installment  as  it  falls  due;  but  If 
the  action  is  not  brought  until  after  the  expiration 
of  the  entire  term,  or  if  the  entire  term  expires  be- 
fore the  trial,  the  measure  of  damages  is  prima 
fade  the  stipulated  wages  for  the  entire  term.  Wil- 
kinson V.  Black,  80  Ala.  829;  Thompson  v.  Wood,  1 
Hilton,  96;  Strauss  v.  Meertief,  64  Ala.  299;  Gandell 
V.  Pontlgny,  4  Gamp.  375. 

But  these  oases  come  within  the  disapproval  of 
James  v.  Allen  Ck).  suprck. 

The  .leading  case  of  Gandell  v.  Pontlgny,  after 
being  followed  in  England,  was  overruled  in  Arch- 
ard  V.  Homor,  3  Gar.  &  P.  849;  and  see  Smith  v.  Hay- 
ward,  7  Ad.  &  EL  544;  Goodman  v.  Pocock,  15  Q.  B. 
578;  Beckham  v.  Drake,  2  H.  L.  Gas.  606;  Bmmens  v. 
EldertOD,  4  H.  L.  Gas.  645. 

A  servant  discharged  before  the  expiration  of  his 
contract  is  bound  to  exercise  due  diligence  in  seek- 
ing other  empi  oyment.  James  v.  Allen  Go.  8  West. 
Bep.  161,  44  Ohio  St.  236. 

If  he  was  ready  during  the  entire  year  to  perform 
his  agreement,  he  could  not  be  required  to  enter 
U]K>n  a  new  business  or  one  different  from  that 
which  he  had  undertaken.  Gostigan  v.  Mohawk  & 
H.  B.  Go.  2  Denio,  609;  Wilkinson  v.  Black,  80  Ala. 

5  L.  B.  A. 


•  829;  Fuchs  v.  Koemer,  10  Gent  Bep.  272, 107  N.  Y» 
628. 

It  is  not  necessary  for  the  plaintiff  to  allege  that 
he  could  not  have  saved  himself  from  the  conse- 
quence of  the  default  by  obtaining  work  else- 
where.   Porter  v.  Burkett,  66  Tex.  383. 

But  defendant  may  show  that,after  his  discharge* 
he  obtained  other  employment,  or  might  have  ob- 
tained it  by  the  exercise  of  reasonable  diligence. 
Wilkinson  v.  Black,  80  Ala.  329;  King  v.  Steiren,  44 
Pa.  99:  Ghamberlin  v.  Morgan,  68  Pa.  169;  Jones  v. 
Jones,  2  Swan  (Tenn.)  605;  Sherman  v.  Ghamplain 
Transp.  Go.  81  Vt.  162;  Gostigan  v.  Mohawk  &  H.  B. 
Go.  supra;  Walworth  v.  Pool,  9  Ark.  894;  Rogers  v. 
Parham,  8  Ga.  160;  Fowler  v.  Armour,  24  Ala.  194; 
Davis  V.  Ayres,  9  Ala.  292;  McDaniel  v.  Parks,  19 
Ark.  671;  Ricks  v.  Yates,  5  Ind.  115. 

The  same  rules  apply  where  a  servant  is  employed 
for  a  term  under  a  valid  contract,  and  the  employ- 
er refuses  to  allow  him  to  perform  the  service  or  to 
receive  him  Into  his  employ.  Davis  v.  Ayres,  9  Ala* 
292;  Wood,  Master  and  Servant,  238. 

Evidence  in  action. 

The  Institution  of  the  suit  is  sufBclent  evidence 
of  demand  for  payment;  and  under  an  instruc- 
tion to  the  Jury  to  find  interest  from  time  of  de- 
mand the  presumption  is  that  they  allowed  In- 
terest only  from  the  bringing  of  the  suit.  Bemer 
v.  BagneU,  8  West  Bep.  773, 29  Mo.  App.  548. 

Under  a  common  count  for  wqrk  and  labor,  evl-^ 
dence  of  a  special  contract  is  admissible,  as  tending 
to  show  the  value  of  the  work  done.  Scott  v.  Gong- 
don,  8  West.  Bep.  328, 306  Ind.  268. 

Under  the  former  practice.in  actions  on  a  special 
contract  to  pay  for  services  to  be  rendered,  and 
which  were  rendered,  no  evidence  in  defense,  or  ta 
reduce  the  recovery,  was  admissible  to  prove  any 
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of  her  duties  under  this  contract  on  or  about 
the  6th  da^r  of  September,  and  on  the  28th  of 
the  following  month  she  was  discharged  by 
the  appellant.  A  few  days  thereafter  she 
brought  suit  against  him,  before  a  justice  of 
ihe  peace,  to  recover  the  value  of  her  services 
for  twenty  days;  her  salary  for  one  month,  up 
to  October  8,  having  been  paid  prior  to  her  dis- 
<iharge.  She  recovered  a  Judgment  in  that  ac- 
tion, which  the  appellant  paid.  Some  months 
later  she  sued  the  appellant  in  the  Circuit  Court 
for  Washington  County  for  a  breach  of  the 
contract  alK>ve  set  forth.  The  case  was  re- 
moved to  Allegany  County,  and  upon  trial 
there  resulted  in  a  judgment  asainst  the  appel- 
lant, who  thereupon  entered  this  appeal.  To 
the  declaration,  which  contained  a  single  count, 
the  appellant  filed  seven  pleas.  The  fifth  was 
subsequently  withdrawn.  The  first  averred 
that  the  defendant  "is  not  indebted  as  alleged;" 
the  second,  that  he  "never  promised  as  al- 
leged;" the  third,  that  the  appellee  was  incom- 
petent and  not  qualified  to  teach,  and  that  she 
had  been  discharged  by  the  appellant  for  that 
reason;  the  fourth  set  forth,  as  another  ground 
for  her  discharge,  that  she  had  injured  the 
school  by  making  the  pupils  dissatisfied;  and 
the  sixth  and  seventh  relied  on  the  Judgment 
recovered  before  the  magistrate  as  a  bar  to  the 
present  action.  The  third,  sixth  and  seventh 
pleas  were  demurred  to.  Issues  were  Joined 
on  the  first  and  second,  and  on  the  replications 
^to  the  fourth.  The  circuit  court  sustained  the 
demurrer.  During  the  trial  two  exceptions 
were  reserved, — one  to  the  admissibility  of 
evidence,  and  the  other  to  the  rulings  on  the 
prayers. 

Since  the  decision  of  the  case  of  Homer  ▼. 
Frazier,  65  Md.  1, 8  Cent.  Rep.  700,  it  must  be 
regarded  as  settled  in  this  State  that  the  plea 


"never  promised  as  allied,"  prescribed  by  the 
Code,  is,  in  an  action  of  assumpsit,  the  general 
issue  plea.  It  has  therefore,  in  such  actioos, 
the  same  scope  and  effect  which  the  formal 
general  issue  plea  possessed  before  the  adop- 
tion, in  18d4,  by  the  English  Judges,  of  the 
rules  i-egulating  pleading.  If  the  third,  sixUi 
and  seventh  pleas  amount  to  the  general  issue, 
the  ruling  of  the  circuit  court  on  the  demurrer 
was  correct,  because  it  is  an  elementaiy  prin- 
ciple that  pleas  which  merely  amount  to  the 
general  issue,  though  not  such  in  form,  are 
ad;  and  this  court  has  held  the  defect  to  be 
one  of  substance,  which  a  general  demurrer 
will  reach.    MiUer  v.  MUUr,  41  Md.  623. 

But,  as  observed  by  Lord  OMef  JvsUce  Den- 
man,  in  Hdpselden  v.  Staff,  5  Ad.  &  EL  158 : 
"There  is  a  great  distinction  between  the  case 
of  a  plea  which  amounts  to  the  general  issue 
and  a  plea  which  discloses  matter  which  may 
be  given  in  evidence  under  the  general  issue." 
The  general  issue  is  a  denial  of  the  whole 
substance  of  the  declaration,  and  puts  upon  Uiq 
plaintiff  the  necessity  of  .establishing  all  the 
essential  aDegations  in  the  narr.  But  a  plea 
which  gives  express  or  implied  color  to  the 
plaintiff's  statement,  and  admits  that  statement 
to  be  true^  but  makes  defense  by  setting  up 
new  matter  in  avoidance,  can  never  be  said  to 
amount  to  the  general  issue,  for  the  obvious 
reason  that  the  element  of  denial  is  al^sent. 
Hence,  "where  the  defendant  elects  to  plead 
specially  defenses  in  confession  and  avoidance 
which  would  be  admissible  in  evidence  under 
the  general  issue,  the  fact  that  they  are  admis- 
sible under  the  general  issue  does  not  make  his 
special  plea  bad.^'  Poe,  PI.  and  Pr.  640;  1  Chit- 
ty,  PI.  629;  Stephen,  PI.  863. 

These  three  pleas  give  color  to  the  plaintiff^ 
statement  of  her  case.    They  admit,  m  effect. 


misoonduot  on  the  part  of  the  plaintiff,  or  derello- 
•tion  in  the  servioe;  but  since  the  Gode  this  defense 
may  be  set  up,  and  the  controversy  settled  in  one 
■action.   Chamblee  v.  Baker,  95  N.  0. 96. 

In  an  action  for  services,  resisted  on  the  ground 
that  plaintiff  neflriected  the  businesB,  general  repu- 
tation of  his  work  is  not  competent;  i>articular  acts, 
conduct  or  omission  of  duty  only  can  be  given. 
:8chmidt  V.  Prau,  1  West.  Bep.  868,  U4  IlL  494. 

Where  plaintiff,  employed  to  work  from  Septem- 
ber to  July,  testified  that  he  was  discbarged  in  De- 
cember, ordered  not  to  come  around  the  factory, 
and  another  was  put  in  his  place,  evidence  should 
have  gone  to  ttie  jury  as  to  whether  lie  was  dis- 
charged by  competent  authority,  and  was  willing 
to  continue  in  defendant's  employment.  Synear 
V.  Wharton.  2  Gent.  Kep.  215, 48  N.  J.  L.  97. 

The  presumption  is  that  a  servant  has  performed 
his  duly.  Turner  v.  Kouwenhoven,  1  Gent.  Kep. 
S60,100N.Y.U5. 

Upon  general  denial  the  burden  is  upon  plaintiff 
to  prove  his  right  to  recover;  and  this  issue  is  de- 
termined upon  the  whc^e  evidence,  although  de- 
fendant has  offered  aflSrmative  evidence  to  defeat 
the  claim.  Phipps  v.  Mahon,  2  New  Eng.  Bep.  81, 
141  Mass.  471. 

Where  plaintiff  sued  defendant  for  wages  during 
the  latter  part  of  an  alleged  yearly  term,  when,  as 
he  daimSfhe  was  unlawfully  dismissed  from  service, 
and  it  appeared  that  pay  had  always  been  balanced 
monthly,  it  was  error  to  exclude  an  answer  from 
the  plaintiff  to  the  question  whether  he  ever  asked 
for  any  pay  after  his  discharge  and  to  the  date 
when  his  supposed  contract  terminated.  Golllns  v. 
Haaelton,  8  West.  Rep.  194,  65  Mich.  220. 

5  L.  R.  A. 


Mecuure  qf  damaoeif. 

In  an  action  for  damages,  the  actual  damages 
sustained  can  be  recovered  in  addition  to  the 
wages  earned.  Nations  v.  Gudd,  22  Tez.  560;  Becker 
V.  Hassel,  26  How.  Pr.  S28;  Glanoey  v.  Robertson, 
2  Mill,  Gonst.  Rep.  (8.  G.)  404;  Jones  v.  Graham,  21 
Ala.  654;  GiUis  v.  Space,  63  Barb.  177;  Sherman  v. 
Ghamplaln  Transp.  Go.  81  Vt.  162. 

If  he  finds  employment  at  the  same  wages,  or 
even  higher,  he  is  entitled  to  recover  for  the  time 
actually  lost;  but  if  he  finds  employment  at  leas 
wages,  the  measure  of  recovery  is  the  difference 
between  the  amount  earned  and  what  the  master 
was  to  pay  him.  Willoughby  v.  Thomas,  24  Gratt. 
(Va.)  622;  Gillis  v.  Space  and  Sherman  v.  Gham- 
plaln Transp.  Go.  supra,*  Sugg  v.  Blow,  17  Mo.  889. 

If  by  reasonable  diligenee  he  could  not  find  em- 
ployment of  the  same  or  a  similar  character,  he  is 
entitled  to  recover  damages  to  the  extent  of  the 
wages  for  the  whole  term,  and  the  burden  of  show- 
ing that  he  might  have  found  employment  else- 
where is  upon  the  defendant.  Byid  v.  Boyd,  4 
McGord,  L.  246;  GUlis  v.  Space  and  Sherman  v. 
Ghamplaln  Transp.  Go.  supra;  'Howard  v.  Daly,  81 
N.  Y.  862;  Polk  v.  Daly,  14  Abb.  Pfi.  N.  S.166;  Moody 
V.  Leverich,  Id.  145;  Oostigan  v.  Mohawk  A;  H.  R. 
Go.  2  Denlo,  009. 

Where  a  person  is  employed  to  work  for  another 
for  an  indefinite  time,  if  he  is  ready  and  wiDing  to 
do  the  work  required,  he  is  enttlded  to  recover  for 
the  entire  time.  Lewis  v.  Albemarle  ft  R.  R.  Go.  96 
N.  a  179. 

As  a  general  principle  the  plaintiff  is  entitled  to 
recover  his  full  salary  for  a  year,  where  he  was 
ready  during  the  entire  year  to  perform  his  agree* 
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the  making  of  the  contract,  and  its  subsequent 
breach  by  the  defendant;  but  the  third  sets  up 
a  justification  for  the  breach,  and  the  two  oth- 
•ers  set  up  a  judgment  in  bar.  In  a  word,  they 
confess  and  avoid.  They  are  therefore  good 
pleas,  if  the  justification  set  up  be  valid,  and 
u  the  judgment  relied  on  be  in  law  a  bar  to 
this  proceeding.  There  can  be  no  difficulty  in 
respect  to  the  third  plea.  The  appellee,  in  her 
first  letter  to  the  appellant,  stated  tbat  "she  was 
a  competent  teacher  of  music,  both  instrumen- 
tal and  vocal."  If  then,  in  fact,  she  proved  to 
be  incompetent  to  do  the  thing  she  was  em- 
ploved  to  do,  and  the  thing  she  represented  her- 
self qualified  to  perform,  the  master  had  the 
undoubted  right  to  dismiss  her.  Wood,  Mas- 
ter and  Servant,  166;  Harm^  v.  Ccrndixis,  5 
€.  B.  N.  S.  236. 

The  questions  presented  by  the  demurrer  to 
the  sixth  and  seventh  pleas  are  of  more  interest 
and  importance,  for  they  involve,  generally,  an 
inquiry  as  to  the  remedies  which  a  servant  has 
against  the  master  who  wrongfully  discharges 
him;  and,  specially,  the  effect  which  the  suit 
brought  by  the  appellee  before  the  magistrate 
has  upon  her  right  to  prosecute  this  action. 
The  contract  between  these  parties  was  clearly 
for  a  definite  period, — a  scholastic  year, — ^and 
oot  one  merely  at  will.  The  terms  used  in  the 
letters  quoted  are  sufficient  to  establish  this, 
apart  from  any  reference  to  the  nature  of  the 
«mpl6vment,  and  the  character  of  the  services 
agreed  to  be  i)ei  formed.  Before  the  expira- 
tion of  that  period  the  appellee  was  discharged, 
and,  let  us  assume  in  considering  the  subject, 
wrona^ully  discharged.  What,  then,  were  her 
remedies ?  It  was  formerly  determined  in  Eng- 
land, and  followed  in  bome  cases  in  this  coun- 
tiy,  that  in  such  a  case  the  servant  holding 
himself  in  readiness  to  perform  his  contract, 
jmd  being  able  and  willing  to  do  so,  was  enti- 


tled to  recover  his  wages  for  the  whole  term, 
upon  the  ground  of  constructive  service.  This 
doctrine  had  its  origin  in  a  decision  by  Lord 
Ellenborough,  9X  Niti  PrimAu  QaruleU  v.  Pon- 
tigny,  4  Camp.  376.  1  Btark.  198.  It  was  fol 
.lowed  in  other  cases,  then  doubted,  again  adopt- 
ed, but  finally  repudiated  altogether,  in  Elder' 
tan  V.  Mnmant,  6  C.  B.  160;  Ooodman  v.  Poeoek, 
15  Q.  B.  578. 

"A  servant  wrongfully  discharged,"  says 
Smith  in  his  work  on  Master  and  Servant,  59 
Jjaw  Lib.  94,  "has,  however,  the  two  following 
remedies  open  to  him  at  law,  either  of  which 
he  may  pursue  immediately  on  his  discharge: 
first,  he  may  treat  the  contract  of  hiring  and 
service  as  continuing,  and  bring  a  special  ac* 
lion  against  his  master  for  breaking  it  by  dia* 
charging  him, — and  this  remedy  he  may  pur- 
sue whether  his  wages  are  paid  up  to  the  period 
of  his  discharge  or  not;  or,  secondly ^  If  his 
wages  are  not  paid  up  to  the  time  of  his  dis- 
cbarge, he  may  treat  the  contract  of  hiring  and 
service  as  rescinded,  and  sue  his  master  on  a 
quantum  meruit  for  the  services  he  has  actual- 
ly  rendered."  These  two  alternative  remedies 
are  the  only  ones  open  to  hiiQ.  Mayne,  Dam. 
159. 

Upon  a  quantum  meruit,  he  can  only  recover 
for  the  services  actually  rendered.  Arehard  v, 
Hornor,  8  Car.  &  P.  8&;  amith  v.  Hayward,  7 
Ad.  &  El.  544. 

In  an  action  for  damages  for  a  breach  of  the 
contract,  he  will  be  entitled  to  recover  the  act- 
ual damages  he  has  sustained,  in  addition  to 
the  wages  earned;  and,  in  case  be  has,  by  dili- 
gence, been  unable  to  secure  other  employment 
during  the  entire  term,  he  can  recover  tbe  en- 
tire wa^es,  less  the  amount  he  has  actually 
earned  during  the  interim,  or  the  amount  he 
mi^ht  have  earned  by  the  exercise  of  proper 
diligence  in  seeking  for  employment  in  the  same 


meat,  and  was  not  in  fault.  Beeston  v.  Oollyer.  i 
BiDg.  aoe;  Fawoett  v.  Gash,  6  Bam.  k  Ad.  Mi;  WUl- 
lams  V.  Byrne,  7  Ad.  &  Bl.  177;  Frenoh  v.  Brookes, 
^  Binff.  854;  Gandeil  v.  Pontiirny,  4  Gamp.  876;  Rob- 
inson V.  Htndman.  8  Bsp.  286;  Smith  v.  Hayward,  7 
Ad.  &  EL  6i4:  Smith  v.  Kingsf  ord,  8  Scott,  279. 

His  ri^rht  of  recovery  In  case  of  a  discharge  with* 
oat  cause  should  be  limited  to  fhe  amount  of  dam- 
ages actually isustained.  WUlouehby  v.  Thomas, 
jupro. 

Helsentltlerl  to  recover  for  the  breach  thereof, 
without  showing  that  he  continued  to  be  ready  and 
wfllin^r  to  perform  hiB  part  thereafter.  Bond  v. 
carpenter,  8  New  Bng.  Bep.  688, 16  B.  1. 440. 

If  he  sues  to  recover  the  whole  sum,  he  must 
show  his  readiness  and  ability  to  perform  the  con- 
tract at  all  times  during  the  balance  of  the  term. 
Wiseman  v.  Panama  K  Ck>.  1  Hilton,  300. 

Beeoeery  on  Qpnntum  meruiL 

Upon  a  quantum  meruit^  he  can  only  recover  for 
the  services  actually  rendered.  Golbum  v.  Wood- 
worth,  81  Barb.  881;  Madden  v.  Porterfleld,  8  Jones, 
Lb  (N.  C.)  166;  Wood,  Master  and  Servant,  288. 

In  an  action  to  recover  the  reasonable  value  of 
services  rendered  to  a  lessee,  the  defendant  cannot 
recover  damages  occasioned  by  violation  of  the 
contract  by  the  plalntilT,  by  reason  of  the  unskill- 
ful manner  in  which  the  work  was  performed,  and 
by  reason  of  which  he  was  compelled  to  surrender 
his  lease,  such  damages  not  being  the  direct  conse- 
quence of  the  plaintiff *8  failure  to  perform  his  con- 
tract.   Hartman  y.  Rogers,  00  Cal.  643. 


One  employed  to  do  certain  work  for  a  specified 
term  at  an  agreed  compensation  may  maintain  an 
action  to  recover  the  reasonable  value  of  work  done 
by  him  in  pursuance  of  the  contract,  if,  during  the 
term,  the  employer  denies  his  rights  under  the  con- 
tract and  attempts  to  rescind  it.   IMd. 

In  an  action  to  recover  for  services  alleged  to 
have  been  rendered  for  the  defendant  at  an  agreed 
price  per  day,  the  plaintiff  is  only  entitled  to  recov- 
er for  the  length  of  time  during  which  he  was  en- 
gaged in  the  services  at  the  price  agreed  iipon. 
Lattemore  v.  Baldwin,  70  Cal.  40. 

Under  a  contract  for  services,  the  employer  to 
have  the  right  to  determine  the  amount  of  com- 
pensation and  the  manner  of  its  payment,  the  em- 
ploy6  is  bound  by  the  determination  of  his  em- 
ployer acting  in  good  faith;  and  payment  of  the 
amount  determined  extinguishes  the  dalm.  Lee*s 
App.  1  Xew  Eng.  Rep.  426, 68  Conn.  868. 

Where  one  man,  at  the  request  of  another,  per* 
forms  beneficial  services  for  him,  the  law.  In  the 
absence  of  an  express  contract, will  imply  a  promise 
to  pay  what  the  services  are  reasonably  worth. 
Dis.  op.  Kinchelo  v.  Priest,  6  West.  Rep.  866, 89  Mo. 
246. 

The  law  presumes  remuneration  shall  be  paid  for 
services  rendered  on  request.  Duplex  Safety  Boiler 
Co.  V.  Ghirden,  2  Cent.  Bep.  879, 101 N.  Y.  887. 

Where  a  party  has  taken  and  holds  the  beneflt'of 
an  agent*s  services  he  cannot  either  lawfully  or 
equitably  withhold  the  compensation  therefbiw 
Landis  v.  Landis,  8  Cent.  Bep.  86, 41 N.  J.  Bq.  UflL 
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or  similar  business.  Wood,  Master  and  Serv- 
ant, 249;  Mayne,  Damages,  158;  Elderton  v. 
Emmons  and  Goodman  v.  Pocoek,  jmpra. 

The  servant  will  not  be  allowed  to  bring 
more  than  one  of  these  alternative  actions. 
Wood,  Master  and  Servant,  §  126. 

If  he  elects  to  sue  upon  a  quantum  meruit^ 
be  must  treat  the  contract  as  rescinded  {BuUy, 
Sehuberth,  2  Md.  57),  and  he  will  not  be  allowed 
to  maintain  afterwards  an  action  for  damages, 
which  action  is  founded  on  the  assumption  of 
the  continuance  of  the  very  same  rescinded 
contract.  And  so,  conversely,  when  he  treats 
the  contract  as  a  continuing  one,  by  suing  for 
a  breach  of  it  occasioned  by  his  having  been 
wrongfully  discharged,  he  cannot  be  permitted 
to  recover  also  upon  a  quantum  mei^uit,  where 
a  recovery  presupposes  the  total  rescission  of 
the  agreement.  JEIence,  when  he  pursues  one 
of  the  two  onlv  remedies  open  to  him,  he  of 
necessity  abandons  the  other;  and  a  recovery 
in  one  would  be  a  complete  bar  to  any  subse- 
quent action  on  the  other.  This  is  so  in  actions 
of  this  character,  because  the  two  remedies  are 
alternative.  Herein  lies  the  distinction  between 
this  class  of  cases  and  the  decisions  relied  on 
and  cited  by  the  appellee.  These  latter,  of 
which  Davis  v.  Broum,  94  U.  S.  423  [24  L.  ed. 
204],  is  an  example,  announce  a  correct  doc- 
trine, which,  however,  has  no  application,  for 
the  reason  just  indicated,  to  cases  like  the  one 
now  before  us.  The  servant  has  a  choice  between 
two  distinct  remedies.  When  he  elects  to  pur- 
sue one  of  them,  he  is  by  that  selection  ex- 
cluded from  resorting  to  the  other.  Accord- 
ingly, in  Goodman  v.  Pocock,  supra, \^\^\Q^^  was 
an  action  of  assumpsit  for  work  and  labor, 
where  it  appeared  at  the  trial  that  the  defend- 
ant engaged  the  plaintiff  as  a  commercial 
traveler  from  January  23,  1847,  at  a  salary  of 
£200  a  year,  payable  quarterly,  and  dismissed 
him  from  that  employment  on  April  8,  1848; 
that  the  plaintiff  then  Drought  an  action  for  the 
wrongful  dismissal,  and  the  jury  gave  damages 
for  a  portion  of  unpaid  salary  up  to  January 
23,  1848,  and  for  disbursements  and  expenses, 
and  also  £50  for  the  wrongful  dismissal,  and 
Slated' that  they  had  not  taken  into  the  account 
any  services  rendered  between  the  23d  of  Jan- 
uary and  the  date  of  plaintiff's  dismissal, — it 
was  held  that  a  ratable  portion  of  salary  for  the 
broKen  quarter  commencing  January  23,  1848, 
could  not  be  recovered,  even  though  Lord  Den- 
man,  Ch,  J.,  in  the  first  action  had  erroneously 
refused  to  permit  the  jury  to  allow  for  the  serv- 
ices actually  rendered  during  the  broken  quar- 
ter. Colendge,  «A,  said:  "In  a  case  like  this 
the  servant  may  either  treat  the  contract  as  re- 
scinded, and  bnng  indebitatus  assumpsit,  or  he 
may  sue  on  the  contract;  but  he  cannot  do 
both."  Erie,  J,,  observed:  "  I  am  of  the  same 
opinion.  The  plaintiff  had  the  option  either 
to  treat  the  contract  as  rescinded,  and  to  sue 
for  his  actual  service,  or  to  sue  on  the  contract 
for  the  wrongful  dismissal.  He  chose  the  lat- 
ter course,  and  he  cannot  now  turn  round,  and 
try  the  former  course."  It  has  been  Sixenuous- 
ly  insisted  that  there  is  still  another  remedy 
open  to  the  servant,  and  in  support  of  that  con- 
tention the  case  of  Howard  v.  Daly,  61  N.  Y. 
369,  has  been  earnestly  pressed  upon  us.  After 
alluding  to  the  two  alternative  actions  spoken 
of,  the  court  says:  '*  These  remedies  are  inde- 
5  L.  R.  A. 


pendent  of  and  additional  to  his  right  to  sue 
for  wages  for  sums  actually  earned  and  due  by 
the  terms  of  the  contract.  The  last  amount  hV 
recovers  because  he  has  completed,  eith^  in 
full  or  in  a  specified  part,  the  stipulations  be- 
tween the  parties.  The  first  two  remedies 
pointed  out  are  appropriate  to  a  wrongf ol  dis- 
charge." 

We  are  unable  to  assent  to  this.  After  tber& 
has  been  an  entire  dismissal  of  the  servant  by 
the  master,  a  distinct  and  independent  actio'a 
to  recover  wages  earned  and  actually  due  be- 
fore a  breach  of  the  contract  would  in  fact  ef- 
fect a  division  or  splitting  up  of  a  single  cause 
of  action.  Such  a  doctrine  would  sanction  twa 
suits  for  the  recovery  of  that  which  could  be, 
and,  on  grounds  of  public  policy  at  least,  ought 
to  be,  embraced  in  only  one;  and  it  would  result 
in  needless  and  vexatious  litigation. 

But,  apart  from  these  considerations,  the  facts 
in  the  case  of  Howwrd  v.  DaXy^Kd^  not  require  the 
expression  of  the  opinion  relied  on  by  the  ap- 
pellee. The  plaintiff  in  that  case  had  been  en- 
gaged to  perform  in  a  theater  for  a  certain  sea- 
son, at  a  salary  payable  weekly.  Before  the 
season  opened,  and  therefore  before  she  had 
rendered  any  services  at  all,  the  defendant 
broke  the  contract,  and  refused  to  allow  the 
plaintiff  td  fulfill  it  on  her  part.  Shortly  after 
the  season  opened  she  sued.  There  was  no 
question  before  the  court  as  to  her  right  to  re- 
cover in  one  action  wages  for  services  actually 
rendered,  and  in  another  to  recover  damages 
for  the  wrongful  discharge.  There  was,  con- 
sequently, nothing  in  the  case  calling  for  the 
statement  of  the  doctrine  announced.  The  sole 
question  was  as  to  the  right  of  the  plaintiff  V> 
recover  in  that  case,  under  the  facts  there  ex- 
isting and  just  briefly  recited.  No  doubt,  so 
long  as  the  relation  of  master  and  servant  ac- 
tually continues,  the  servant  may  sue  the  mas- 
ter for  each  installment  of  wages  or  salary  a» 
it  falls  due  if  the  master  fails  to  pay  it. 

In  Clossman  v.  Lacoste,  28  Eng.  L.  &  £q. 
140,  cited  with  approval  by  this  court  in  Dugan 
V.  Anderson,  36  Md.  567,  it  appeared  that  the 
plaintiff  had  been  employed  by  the  defendanta^ 
to  sell  wines  for  them  on  commission,  the  agree- 
ment to  continue  five  years,  and  the  defendants 
guaranteeing  the  plaintiff  £600  per  annum  as 
a  minimum  compensation.  Suit  was  brought 
on  this  agreement,  and  the  breach  alleged  was 
that  the  defendants  had  not  guaranteed  or  paid 
to  the  plaintiff  £600  per  annum  during  the 
fourth  and  fifth  years  of  the  said  term.  Plea,, 
the  pendency  of  a  former  action  in  the  ex- 
chequer in  respect  of  the  same  claim.  The  plea 
set  out  the  declaration  in  the  former  action, 
whereby  it  appeared  that  the  breaches  there  al- 
leged were  the  nonpayment  of  the  commissions^ 
for  the  first  and  second  years,  and  a  further 
breach  that  the  defendants  had  not  guaranteed 
or  paid  the  plaintiff  £600  as  a  minimum  revenue 
for  the  third  year .  The  plaintiff  now  assigned. 
Lord  Campbell,  Oh,  J,,  said:  "If  a  servant  is 
employed  at  yearly  wages,  the  service  continu- 
ing after  the  first  year,  and  the  wages  for  the 
first  year  being  unpaid,  the  servant  may  bring 
his  action  during  the  second  year's  services  for 
the  wages  so  due.  And  so  toties  quoties.  But 
if  the  contract  is  entirely  broken,  and  the  rela- 
tion of  employer  and  employed  put  an  end  to, 
I  agree  that  the  party  suing  ought  to  allege  in 
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liis  declaration  the  whole  gravamen  that  he 
-suffers  by  such  breach  of  contract;  and  that  he 
may  recover  therein  all  the  damages  that  may 
•ensue  to  him  in  consequence." 

We  are  not  to  be  understood  as  questioninj; 
the  well-settled  law  that  where  the  contract  is 
divisible  a  judgment  recovered  for  the  breach 
-t)f  one  separate  and  independent  provision  does 
not  bur  a  subsequent  suit  for  a  distinct  breach 
of  a  different  condition.  Ihtgan  v.  Anderson, 
-supra. 

But  the  case  at  bar  does  not  fall  within  this 
principle.  The  consideration  for  the  appellee's 
agreement  to  teach  was  not  only  the  promise  to 
l)ay  the  salary  named,  but  also  the  promise  to 
pay  it  in  monthly  installments.  The  promise 
to  pay  in  such  installments  was  not  a  distinct 
and  independent  term  of  the  contract.  What 
we  mean  to  decide  and  do  decide  is  this:  Where 
the  master  wrongfully  discharges  the  servant, 
the  servant  has  two  altenative  remedies;  tor 
this  breach  of  the  contract,  and  for  the  recov- 
ery of  compensation  for  the  services  actually 
rendered,  whether  rendered  up  to  a  date  or 
time  fixed  in  the  contract  for  the  payment  of 
a  stated  installment  of  the  salary,  or  whether 
TeDd<>red  for  a  longer  or  a  shorter  period;  and 
that  the  pursuit  of  one  of  these  remedies  will 
prevent  the  other  from  being  invoked. 

Inasmudi,  therefore,  as  these  pleas  allege 


that  the  appellee,  after  having  been  discharged, 
brought  suit  before  a  justice  of  the  peace  on  a 
quantum  meruit,  and  recovered  a  judgment 
therein,  which  judgment  had  been  paid,  she 
must  be  treated  as  bavins  elected  to  pur- 
sue one  of  the  two  remedies  then  open  to 
her,  and  she  is,  in  consequence,  precluded  or 
barred  from  resorting  to  the  other.  She  chose 
that  remedy  which  implied  that  the  contract 
had  been  rescinded,  and  she  carried  it  to  a  final 
judgment  She  cannot  subsequentlv  institute 
and  pursue  the  other  remedy,which  is  founded 
on  the  assumption  that  Uie  contract  is  not  re- 
scinded, but  continuinfi;.  We  are  fully  sensi- 
ble of  the  possible  hardship  which  may  result 
to  the  appellee  from  the  conclusions  we  have 
reached;  but,  in  the  language  of  Lord  Camp- 
bell, in  Goodman  r,  Pocoek,  supra,  I  am  "ex- 
tremely sorry  if  the  plaintiff  has  sustained  anr 
hardship  in  consequence  of  the  course  which 
this  litigation  has  taken;  but  we  must  decide 
this  case  according  to  the  principles  of  law, 
and,  according  to  tnose  principles,  I  have  not 
the  slightest  doubt  that  this  action  must  fail  as 
to  the  claim  now  in  question." 

These  views  being  decisive  of  the  case,  the 
other  questions  presented  need  not  be  consid- 
ered, and  the  judgment  must  be  reversed,  with" 
out  atoarding  a  new  trial 
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of  Judgment  from  the  public  la  suffioient 
to  establish  a  oonfederatlon  between  the  judg- 
ment debtor  and  oreditor  to  the  prejudice  of 
other  creditors  which  will  admit  the  acta  and  dec- 
larations of  one  against  the  other  in  an  action 
by  such  other  credltois  togaln  priority  over  such 
confessed  judgment. 

2.  Insolvencgr  is  an  inability  to  ftilfill 


one's  obligations  according  to  his  undertak  ■ 
ing,  and  general  inability  to  answer  in  court  for 
all  liabilities  existing  and  capable  of  being  en- 
forced against  him,  and  not  merely  an  absolute  in- 
ability to  pay  at  some  future  time  upon  settle- 
ment of  business. 

8.  A  confession  of  Jxidg^entf  and  an  agree- 
ment to  keep  it  from  the  public  and  use  it  only 
in  case  of  absolute  emergency,  is  constructively 
fraudulent  against  other  creditors  who  have 
given  credit  to  the  debtor  upon  faith  in  the  ficti- 
tious financial  standing  thus  aflTorded  him,  al- 
though there  may  be  no  actual  design  or  conniv- 
ance to  perpetrate  a  positive  fraud  or  injury  up- 
on others. 

(October  11. 1889.) 


ifOTE,— Insolvency  defined, 
A  person  is  deemed  insolvent  who  at  the  time  Is 

unable  to  pay  his  debts  as  they  become  due  in  the 
>  ordinary  course  of  business.    Sterrctt  v.  Third  Nat. 

Dauk,  46  Hun,  22, 10  N.  T.  S.  K.  818;  Cunningham  v. 

Norton,  125  U.  8.  77  (81  L.  ed.  824);  Castleberg  v. 

Wheeler,  10  Cent.  Kep.  566,  68  Md.  266;  Sewell  v. 
^Cape  May  &  S.  P.  R.  Co.  (N.  J.)  8  Cent.  Rep.  577; 

Toof  V.  Martin,  80  IT.  8.  13  Wall.  40  (20  L.  ed.  481); 

Buchanan  v.  Smith,  88  U.  8.  16  Wall.  277  (21 L.  ed. 

280);  Re  Randall  &  Sunderland,  8  Nat.  Bankr.  Reg. 

18;  Brouwer  v.  Horbeck,  9  N.  Y.  589;  Thompson  v. 

Thompson,  4  Cush.  127;  Lee  v.  Ellburn,  3  Gray,  594; 

2  Bell,  Com.  162;  Bayly  v.  Schofleld,  1  Maule  &  S.  838. 
In  its  popular  and  general  sense  and  in  the  sense 

of  the  Statute,  insolvency  is  used  to  denote  the  in- 
^sufRcienoy  of  the  entire  property  and  assets  of  an 

individual  to  pay  his  debts.    Van  Riper  v.  Poppon- 

hausen,  43  N.  Y.  68;  Curtis  v.  Leavltt,  15  N.  Y.  9, 

141;  Walkenshaw  v.  Perzei,  4  Robt.  426;  32  How. 

Pr.  283;  Churchill  v.  Wells,  7  Coldw.  (Tenn.)  364; 

Butcher  v.  Importers  &  T.  Nat.  Bank,  59  N.  Y.  5; 

Tauldlng  v.  Chrome  Steel  Co.  94  N.  Y.  334. 
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A  person  may  be  insolvent  although  he  may  be 
able  to  pay  all  his  debts  at  some  future  time,  upon 
a  settlement  and  winding  "^p  of  his  aflFairs.  Thomp- 
son V.  Thompson,  4  Cush.  127;  Ferry  v.  Bank  of 
Cent.  N.  Y.  15  How.  Pr.  445;  Bell  v.  EUis,  83  Cal.  6LU 

Insolvency  means  that  the  debtor  is  in  such  a 
condition  that  the  demand  cannot  be  collected  out 
of  his  property  by  due  process  of  law.  Huffman 
V.  Hulbert,  13  Wend.  877;  Herrlck  v.  Borst,  4  Hill, 
ft50.  657;  Marsh  v.  Dunckel,  25  Hun,  167;  Bishop, 
Insolvent  Debtors,  2. 

JudffrMnthy  eonfessUm, 

Any  confession  of  judgment  made  by  any  insolv- 
ent to  defraud  creditors  or  give  an  undue  prefer- 
ence is  void.  Code,  art.  48,  6  7;  Ensor  v.  Keech,  1 
Cent.  Rep.  400, 64  Md.  878. 

A  judgment  not  founded  on  an  actual  debt  will 
not  be  upheld  against  the  judgment  debtor^s  (n:^i- 
tors.  Palmer  v.  Martindell«  9  Cent.  Rep.  921, 43  N, 
J.  Eq.90. 
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APPEAL  b^  defendants  from  a  judgment  of 
the  Distnct  Court  for  San  Juan  County  in 
favor  of  plaintiff  in  an  action  to  obtain  priority 
over  an  execution  upon  a  confessed  judgment. 
Affirmed. 
Commissioner's  opinion. 

Statement  by  Richmond,  O.i 

By  the  complaint  in  this  cause  it  is  al- 
leged that  plaintiff,  on  March  25,  1884.  was  a 
creditor  of  H.  P.  Walton,  in  the  sum  of  $4,040, 
evidenced  by  a  promissory  note  dated  Decem- 
ber 1, 1883.  That  on  March  25, 1884,  judgment 
was  obtained  and  execution  issued,  and  levy 
made  upon  certain  chattel  property.  That  a 
long  time  prior  to  March  25,  1884,  H.  P.  Wal- 
ton was  insolvent.  That  on  said  day,  appre- 
hending'that  appellee  would  sue  and  attach  his 

Eroperty,  he,  with  intent  to  cheat,  hinder,  de- 
ly  and  defraud  his  creditors,  confessed  a  judg- 
ment of  the  sum  of  $8,182.50,  in  favor  of  £. 
T.  Walton,  his  brother,  and  therebv  gave  un- 
due preference  to  him;  and  £.  T.  Walton  sued 
out  an  execution  on  said  day,  and  levied  on  the 
same  property  levied  upon  by  the  plaintiff,  but 
prior  to  the  levy  of  plaintiff's  execution.  That 
H.,  P.  Walton  had  no  other  property  subject  to 
execution.  That  this  judgment  so  confessed  is 
fraudulent  and  void  as  to  plaintiff  and  other 
bona  fide  creditors,  because  H.  P.  Walton,  on 
June  1,  1888,  was  insolvent,  and  that  E.  T. 
Walton  knew  that  fact.  That  on  June  1, 1883, 
an  agreement  was  made  between  H.  P.  Walton 
and  E.  T.  Walton  to  the  effect  that  H.  P.  Wal- 
ton would  protect  E.  T.  Walton  at  all  hazards; 
and  for  the  purpose  of  carrying  out  this  agree- 
ment it  was  to  be  kept  secret  from  all  parties 
except  the  attorney  of  E.  T.  Walton. 

H.  P.  Walton,  on  June  19, 1883,  Mive  a  con- 
fession of  judgment  in  favor  of  E.  T.  Walton 
for  the  sum  of  $11,180,  covering  moneys  ad- 
vanced and  notes  indorsed  by  E.  T.  Walton. 
This  confession  of  judgment,  it  was  agreed  be- 
tween them,  should  be  kept  secret,  and  should 
not  be  filed  in  court.  That  it  was  to  be  held 
and  acted  upon  in  case  an  emergency  should 
arise.  That  the  purpose  of  this  was  to  giveH. 
P.  Walton  a  false  and  fictitious  credit  and  com- 
mercial standing  which  he  was  not  entitled  to, 
and  could  not  have  obtained  if  these  facts  had 
been  known.  That  afterwards  the  confession 
of  judgment  on  June  19,  1883,  became  inoper- 
ative by  reason  of  further  advances  made  by 
E.  T.  Walton,  and  in  order  to  carry  out  the 
agreement  of  June  1,  1883,  the  confession  of 
judgment  of  March  25,  1884,  was  executed. 
That,  when  H.  T.  Walton  obtained  the  loan 
from  the  bank,  he  represented  that  his  indebt- 
edness to  E.  T,  Walton  was  a  book  account, 
and  for  the  sum  of  $6,000,  and  that  E.  T. 
Walton  had  no  security  for  it,  and  imder  no 
circumstances  would  press  him  or  enforce  the 
collection.  That,  relying  upon  these  represen- 
tations, the  loan  was  made.  Pravs  that  the 
proceeds  of  the  sale  of  the  chattels  levied  upon 
be  subject  to  the  execution  of  appellee.  The 
averments  of  the  complaint  are  specifically  de- 
nied by  E.  T.  Walton. 

The  cause  was  tried  to  the  court.  By  the 
deposition  of  E.  T.  Walton  it  appears  that  he 
obtained  the  judgment  of  March  25,  1884;  that 
in  June,  1888,  his  brother  was  indebted  to  him 
for  moneys  advanced  and  paper  indorsed,  which 
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aggregated  the  sum  of  $11,180;  and  that  ht» 
brother  had  agreed  to  secure  him  at  all  hazards 
for  these  loans  and  indorsements,  but  no  time 
w&s  fixed  when  this  indebtedness  should  become 
due.  He  says:  "  I  wrote  to  him  to  see  N.  E. 
Slay  maker,  and  have  him  act  as  counsel,  and  see 
that  I  was  secured.  I  suggested  a  judgment 
bond,  but  he  objected  to  having  a  bond  entered 
of  record,  saying  that  a  judgment,  or  anything 
so  public,  would  affect  his  credit.  So  I  agreed 
to  hold  it  until  such  time  as  it  would  be  neces- 
sary to  enter  it  to  protect  my  interests.  This 
I  agreed  to  with  the  distinct  understanding 
with  Howard  that  he  was  to  keep  Mr.  Slay- 
maker  advised  of  the  condition  of  his  businei9« 
affairs  in  order  that  I  might  be  protected. 
JuDc  19,  1883,  I  received  a  letter  from  Mr. 
.Slay maker  advising  me  that  he  had  obtained  a 
confession  of  judgment.  I  approved  of  his 
action,  and  frequently  advised  my  brother  \o 
keep  him  fully  adviged  of  the  condition  of  his 
affairs  in  mv  behalf.  I  afterwards  let  Howard 
have  $1,500,  and  as  the  additional  loan  ren- 
dered the  confession  of  judgment,  which  I  had, 
inaccurate  as  to  amount,  I  let  him  have  it 
with  the  distinct  understanding  that  he  should 
keep  Mr.  Slaymaker  advised  of  his  affairs  la 
order  that  he  might  institute  proceedings,  or 
take  such  steps  for  securing  the  protection  of 
my  interests  as  mi^ht  be  required.  It  was  in 
pursuance  of  this  understanding  that  my 
brother  gave  the  confession  of  judgment  of 
March  26,  1884.  I  repeatedly  urjred  him  to 
keep  the  matter  befo're  Mr.  Slaymaker,  so  that 
I  might  have  a  judgment  confessed  whenever 
it  was  necessary  for  my  protection." 

J.  H.  Werkheiser  testified  that  he  is  cashier 
of  the  First  National  Bank  of  Silverton,  and 
that  he  had  a  conversation  with  Howard  P. 
Walton  about  December  1, 1888,  when  he  re- 
newed and  made  the  note  of  $4,000,  and  that 
Howard  stated  that  his  brother,  E.  T.  Walton, 
would  not  press  him  for  the  $6,000  that  he 
owed  him,  and  had  agreed  or  promised  to  let 
him  pay  the  $6,000  out  of  his  business,  as  he 
could  pay  it;  that  it  was  simply  a  book  account, 
and  that  his  brother  had  no  security  or  evidence 
of  security;  that  on  these  terms  he  renewed  the 
note. 

The  court  found  that  the  judjgTnent  of  March 
25,  1884,  in  favor  of  E.  T.  Walton,  was  ob- 
tained under  the  following  circumstances:  On 
the  1st  day  of  June,  1888,  the  defendant  H.  P. 
Walton  then  being  insolvent,  which  fact  the 
defendant  E.  T.  Walton  well  knew,  entered 
into  an  agreement  between  them,  to  the  effect 
that  H.  P.  Walton  should  protect  the  said  E.  T. 
Walton  at  all  hazards  for  certain  advances 
which  he  had  previously  made  to  fl.  P.  Walton, 
and  that,  pursuant  to  this  agreement,  a  confes- 
sion of  judgment  in  favor  of  E.  T.  Walton  for 
the  sum  of  $11,180  was  prepared,  which  con- 
fession of  judgment  was  executed  and  delivered 
to  E.  T.  Walton,  and  that  it  was  distinctly 
a^eed  between  them  that  it  should  not  be  filed 
with  the  clerk  of  the  court  until  it  should  be- 
come necessary  to  do  so  for  the  purpose  of  pro> 
tecting  E.  T.  Walton;  that  the  sam'e  should  be 
kept  secret;  that  no  judgment  should  be  entered 
upon  it;  and  that  this  agreement  was  for  the 
express  purpose  of  sustaining  the  credit  of  H. 
P.  Walton,  and  to  enable  him  to  obtain  a  credit 
to  which  he  was  not  entitled,  and  which  he 
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could  not  have  obtained  if  these  facts  had  not 
been  so  suppressad;  that  this  judgement  was  a 
renewal  of  a  confession  of  judgment  of  June 
19,  1888,  and  that  the  last-mentioned  judgment 
was  made  in  pursuance  of  the  original  con- 
tract, by  the  terms  of  which  R  T.  Walton  was 
to  be  protected  at  all  hazurds;  that  on  the  Ist 
day  of  December,  1888,  Howard  P.  Walton, 
for  the  purpose  of  obtaining  credit  from  the 
plaintiff,  falsely  and  fraudulently  represented 
to  the  agent  of  the  plaintiff  that  the  indebted- 
ness due  his  brother  was  $6,000;  that  it  was 
due  upon  book  accounts,  and  tbat  E.  T.  Wal- 
ton had  no  security  therefor,  and  would  not 
press  for  the  payment  of  the  same,  or  enforce 
the  collection  thereof;  that  the  representation 
was  believed  by  the  agent  to  be  true,  and  there- 
by Howard  P.  Walton  obtained  from  the  plain- 
tiit  credit,  evidenced  by  the  note  sued  on. 
There  were  no  objections  to  the  other  findings 
of  the  court,  and  therefore  it  is  not  necessary  to 
recite  them.  Upon  the  findings  it  was  ordered, 
adjudged  and  decreed  that  thejudgment  of  date 
March  25,  1^4,  in  favor  of  E.  T.  Walton,  for 
the  sum  of  $8,182.50,  and  upon  which  execu- 
tion was  issued,  be,  and  the  same  is,  declared 
void  as  against  plaintiff;  that  the  property 
seized  and  taken  upon  said  execution,  and  tbat 
all  of  the  proceeds  thereof  now  in  the  hands  of 
the  sheriff,  shall  be  first  subjected  to  the  execu- 
tion issued  upon  the  judgment  in  the  action  of 
the  plaintiff  against  tne  aefendant  Howard  P. 
Walton,  rendered  and  entered  on  the  25th  day 
of  March,  1884,  save  and  except  $85  of  costs, 
to  which  said  judgment  and  decision  of  the 
court  the  defendant  E.  T.  Walton  then  and 
there  excepted. 

Messrs,  Hadson  A  Slajrmaker,  for  appel- 
lants: 

The  promise  to  prefer  was  not  a  fraud. 

Smith  V.  Ortj^,  17  Fed.  Rep.  705;  Campbell 
V.  Colorado  Coal  it  Iron  Co.  9  Colo.  60. 

Mr.  Charles  E.  Oast,  for  appellee: 

The  concealment  of  the  confession  of  judg- 
ment rendered  it  fraudulent. 

HuTtgerfordY.  Earle,  2  Vem.  261;  Hildreth 
V.  Sands,  2  Johns.  Ch.  48;  ScriTenor  v.  Scrive- 
nor,  7  B.  Mon.  374;  Hildehum  v.  Brown,  17  B. 
Mon.  779;  Coates  v.  Qerlach,  44  Pa.  43;  Blen- 
nerhassett  v.  Sherman,  105  U.  S.  100  (26  L.  ed. 
1080);  Bank  of  U.  S,  v.  Housman,  6  Paige.  526; 
Thouron  v.  Pearson,  29  N  J.  Eq.  487. 

Richmondy  C,  delivered  the  following 
opinion: 

Assignments  of  error  are  to  the  admitting  of 
evidence  over  the  objections  of  defendant  of 
John  H.  Werkbeiser.  to  conversations  had  by 
him  with  defendant  Howard  P.  Walton,  to  the 
effect  that  the  indebtedness  due  his  brother 
was  only  $6,000  on  book  account,  for  which 
his  brother  held  no  security,  and  would  not 
press  him,  and  that  the  judgment  of  the  court 
is  at  variance  with  the  evidence  in  the  case  and 
contrary  to  law.  The  basis  of  the  objections 
to  the  testimony  of  Werkheiser  is  that  there 
was  no  privity  existing  between  Howard  P. 
Walton  and  E.  T.  Walton,  as  agent,  personally 
or  otherwise.  By  the  complaint  and  answer, 
^e  representations  of  Howard  P.  Walton  were 
directly  put  in  issue.    In  the  complaint  it  is 
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averred  that  he  stated  tliat  E.  T.Walton's  claim 
against  him  amounu^d  to  $6,000,  but  that  he 
had  no  securitv  for  the  same,  and  would  not 
press  it  E.  T.  Walton,  in  his  answer,  denies 
that  the  plaintiff  was  misled  or  deceived  by  any 
act  or  word  of  his,  or  of  said  Howard  P.  Wal- 
ton, ^ith  respect  to  the  said  confession  of  judg- 
ment. This,  it  appears,  makes  an  issue  as  to 
what  representations  were  made  b^  Howaid  P. 
Walton  concerning  the  then  existing  security, 
to  wit,  the  confession  of  Judgment  of  June  19, 
1888. 

It  appears  that  the  relations  existing  between 
Howard  P.  Walton  and  E.  T.  Walton  were  not 
only  that  of  debtor  and  creditor,  but  Howard 
P.  Walton  was  intrusted  by  his  brother  to  rep- 
resent him,  so  far  as  the  indebtedness  was  con- 
cerned, and  his  future  actions  relative  to  the 
security,  which  it  was  agreed  should  be  given. 
He  was  left  the  sole  judge  of  the  necessities 
that  might  arise  between  his  brother  and  his 
other  creditors,  and,  if  he  personally  believed 
himself  able  to  stem  the  current  of  financial 
disaster,  this  confession  of  judgment  was  not 
to  be  made  public  by  being  placed  upon  the 
record.  Indeed,  he  was  the  sole  judge  of  the 
time  when  the  confession  of  judgment  should 
be  filed  and  execution  issued.  E.  T.  Walton 
admits  that  he  agreed  with  his  brother  to  hold 
the  confession  of  judgment  untH  such  time  as 
it  would  be  necessary  to  enter  it  to  protect  his 
interests.  Howard  P.  Walton  was  to  keep  the 
attorney  advised,  from  time  to  time,  as  to  the 
condition  of  his  affairs.  The  attorney  had  no 
authority  or  instructions  to  investigate,  but  any 
insight  he  obtained  of  the  business  condition  of 
Howard  P.  Walton  was  through  his  voluntary 
admissions  or  statements,  and  I  am  inclined  to 
think  that,  so  far  as  the  question  of  securing 
the  indebtedness  from  Howard  P.  Walton  to 
E.  T.  Walton  is  concerned,  E.  T.  Walton  made 
his  brother,  Howard  P.  Walton,  his  represen- 
tative to  that  extent,  and  for  the  purpose  of 
carrying  out  the  agreement  of  June  1,  1888. 
He  nad  made  and  executed  a  confession  of 
judgment,  passed  it  to  the  attorney,  who  had 
instructions  to  keep  the  same  from  the  public, 
and  only  use  it  in  case  of  absolute  emergency. 
Therefore,  by  the  specific  denial  above  referred 
to,  and  the  circumstances  as  they  appear  in  the 
testimony,  I  am  clearly  of  the  opinion  that  the 
evidence  of  Werkbeiser  was  admissible  as 
tending  to  establish  the  collusion  in  the  fraud 
averred  by  the  plaintiff,  to  wit,  the  undue  pref- 
erence, the  secrecy  of  the  security,  ana  the 
fraudulent  prejudice  of  other  creditors. 

It  was  said  by  Mr,  Justice  Washington,  in 
delivering  the  opinion  of  the  court  in  Am.  Fur 
Co.  V.  U.  S.  27  U.  B.  2  Pet  365  [7  L.  ed.  450], 
that,  "where  two  or  more  persona  are  associat- 
ed together  for  the  same  illegal  purpose,  any 
act  or  declaration  of  one  of  the  parties  in  refer- 
ence to  the  common  object,  and  forming  a  part 
of  the  resgesta,  maybe  ^ven  in  evidence  against 
the  others." 

The  effect  of  the  arrangement  between  the 
Waltons  was  to  place  Howard  P.  Walton  in 
such  a  condition  that  he  could  obtain  credit 
and  standing  with  other  individuals,  and  that 
E.  T.  Walton  could  at  any  time,  by  filing  his 
confession  of  judgment,  protect  himself  to  the 
prejudice  of  those  who  oy  his  own  conduct 
had  been  induced  to  give  credit  to  his  brother, 
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Howard.  In  otlier  words,  he  was  in  a  position 
at  any  momeDt.  when  other  creditors  were 
pressing  for  payment  of  their  chiims,  to  absorb 
the  entire  assets  and  thus  deprive  other  credit- 
ors of  any  part  whereby  they  could  obtain  sat- 
isfaction of  any  judgment  they  might  secure. 
Should  his  brother's  affairs  turn  so  as  to  neces- 
sitate prompt  action,  he  would  be  in  a  position 
to  enforce  his  securities  for  all  moneys  ad- 
vanced, and  for  which  he  had  become  liable. 
The  effect  of  the  combination  was  thatnootber 
■creditor,  however  diligent  he  might  be,  how- 
ever honest  or  old  his  claim  might  be,  could 
have  access  to  any  of  the  property  of  Howard 
P  Walton,  to  the  detriment  of  E.  T.  Walton; 
and,  the  evidence  showing  the  existence  of  the 
confession  of  judgment,  tne  agreement  to  keep 
it  from  the  public  was,  in  my  opinion,  suffi- 
cient to  establish  a  confederation  between  the 
two  which  would  admit  the  acts  and  declara- 
tions of  one  against  the  other.  Ouyler  y.  Mc- 
Cartney, 40  N.  Y.  221. 

Now,  as  to  the  findicgs  of  the  court  in  regard 
to  the  alleged  insolvency  of  Howard  P.  Wal- 
ton: By  insolvency  is  meant  an  inability  to 
fulfill  one's  obligations  according  tp  his  under- 
taking, and  general  inability  to  answer  in  court 
for  all  of  one's  liabilities  existing  and  capable 
of  being  enforced;  not  an  absolute  inability  to 
pay  at  some  future  time,  upon  a  settlement  and 
-eniling  up  of  a  trade,  but  as  not  being  in  con- 
dition to  pay  one's  debts  in  the  ordinary  course, 
as  pei'sons  carrying  on  trade  usually  do.  If , up- 
on taking  a  reasonable  view  of  the  situation,  as 
appears  from  the  evidence  in  this  case,  it  could 
fairly  be  seen  that  Howard  P.  Walton  was 
able,  not  only  to  ultimately  pay  his  debts,  but 
to  at  once  recover  from  the  temporary  embar- 
rassments and  arrangements  of  his  business  by 
«  proper  application  of  his  means,  and  could 
carry  on  his  business  and  meet  his  engagements 
in  the  ordinary  course,  and  as  persons  in  the 
same  business  usually  do,  he  would  properly 
be  called  solvent.  But  the  testimony  does  not 
i^arrant  this  conclusion.  If  his  inability  to 
pay  had  been  the  result  of  a  crisis  or  peculiar 
stringency  in  the  monetary  affairs  of  the  coun- 
try, by  w^hich  he  was  cut  off  temporarily  from 
resources  upon  which  he  was  accustomed  to 
rely,  and  upon  which  traders  in  like  circum- 
Btances  were  accustomed  to  rely,  the  effect 
would  be  the  same  on  the  general  question  of 
insolvency. 

It  is  extremely  difficult,  if  not  impracticable, 
to  give  a  definition  of  insolvency  that  shall  be 
found  applicable  to  all  classes  of  persons.  It 
is  not,  indeed,  the  business  of  practical  juris- 
prudence to  ^ive  definitions,  or  lay  down  ab- 
stract propositions,  but  to  give  the  rule  appli- 
cable to  the  facts  proved,  even  if  the  abstract 
rule  for  the  class  l^  the  same.  The  kind  and 
degree  of  evidence  to  establish  insolvency 
would  be  very  different  in  the  case  of  a  mer- 
chant from  that  requisite  in  the  case  of  a  farmer. 
The  evidence  which  would  satisfy  a  jury  or  a 
^court  of  the  insolvency  of  the  former  might 
wholly  fail  to  convince  them  of  that  of  the  lat- 
ter. It  was  necessary,  in  this  particular  case, 
for  the  court  to  determine  the  question  of  in- 
Bolvency,  and  from  the  evidence  the  court  con- 
cluded that  he  was  insolvent  at  the  time  referred 
to,  and  I  am  of  the  opinion  that  this  finding  of 
the  court  should  not  be  disturbed,  according  to 
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the  rule  laid  down  in  Dickwn  v.  Mojfat,  5  Cola 
117. 

The  statements  of  E.  T.  Walton  in  his  depo- 
sition warranted  the  conclusion  that  the  con- 
fession of  Judgment  of  March  25, 1884,  was  a 
renewal  of  the  confession  of  judgment  of  June 
19, 1888.  This  is  what  he  says:  "I  afterwards 
loaned  Howard  P.  Walton  an  additional  sum 
of  $1,500,  and,  as  this  additional  loan  rendered 
the  confession  of  judgment  which  I  had  inac- 
curate as  to  amount,  I  let  him  have  it  with  the 
distinct  understanding  that  he  should  keep 
81aymaker  advised  of  his  affairs,  so  that  such 
steps  for  securing  the  protection  of  my  interests 
should  be  taken  as  might  be  rec^uired" 

The  main  point,  however,  in  this  case  is. 
Was  the  judgment  of  March  25,  1884,  void  as 
to  creditors?  It  is  argued  by  appellee,  and  un- 
doubtedly it  was  the  conclusion  of  the  court, 
tnat  this  confession  of  judgment  was  but  the 
continuation  of  the  agreement  made  in  June, 
1883,  to  wit,  that  the  moneys  advanced  by  S. 
I  T.  Walton  should  be  ultimately  embraced  in  a 
confession  of  judgment,  and  that  tlie  judgment 
should  not  be  us^  or  made  public  unless  the 
situation,  financially,  of  Howard  P.  Walton 
became  such  as  to  necessitate  prompt  and  de- 
cisive action,  in  effect,  that  E.  T.  Walton  should 
get  control  by  the  first  execution  of  the  assets 
of  Howard  P,  Walton,  and,  but  for  the  addi- 
tional loan,  or,  we  might  say,  the  inaccuracy 
of  the  amount,  the  first  confession  of  judgment 
would  never  have  been  changed,  the  second 
never  given.  If  the  case  had  been  tried  by  a 
jury,  and  the  court  had  distinctljr  instructed 
the  jury  of  the  necessity  of  findmg  that  this 
judgment  was  a  part  of  the  original  transaction 
and  a^ement,  and  the  jury  had  so  found  from 
the  evidence,  I  would  be  loath  to  disturb  the 
verdict:  and  as  this  court  has  determined  that 
a  trial  by  the  court  upon  oral  testimony  before 
the  judge  is  controlled  by  the  same  principle 
as  a  trial  by  jury,  and  that  they  will  not  dis- 
turb the  verdict  unless  manifestly  against  the 
weight  of  the  evidence,  the  findings  of  the 
court  should  not  be  disturbed  in  this  case.  The 
findings  being  correct,  the  judgment  was  jus- 
tified. The  theory,  undoubtedly,  of  the  court 
below  was,  and  I  think  it  correct,  that  this  en- 
tire transaction  between  E.  T.  Walton  and 
Howard  P.  Walton  came  within  the  lines  of 
constructive  fraud;  that  is,  it  was  siich  an  act 
or  contract  as,  although  not  originating  in  any 
actual  design  or  connivance  to  perpetrate  a 
positive  fraud  or  injury  upon  other  persons, 
yet.  by  its  tendency  to  deceive  or  mislead  per- 
sons, it  was  equally  reprehensible  with  positive 
fraud,  and  therefore  prohilrited  by  law,  as 
being  equivalent  to  acts  or  contracts  done  malo 
animo.  It  is  an  undoubted  fact  that,  had  the 
Bank,  through  its  agent,  been  advised,  or  in  a 
position  to  learn,  that  Howard  P.  Walton  had 
given  a  confession  of  judgment  to  his  brother, 
to  be  used  when  circumstances,  in  the  opinion 
of  himself  or  the  attorney,  were  such  as  to 
necessitate  prompt  action  for  his  protection,  the 
Bank  would  not  have  extended  the  loan  evi- 
denced by  the  note  sued  on,  but,  on  the  con- 
trary, good  business  sense  would  have  sug^ 
gested  the  propriety  of  at  once  securing  the 
existing  indebtedness  to  the  Bank;  and,  had  it 
done  so.  it  would  then  have  been  confronted  ly 
the  confession  of  judgment  of  June  19,  1888, 
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in  the  hands  of  the  attorney,  ready  to  he  filed 
at  the  first  warning.  The  evidence  certainly 
justifies  the  conclusion  that  hy  means  of  the 
suppression,  or  rather,  hy  means  of  the  secrecy 
concerning  the  security,  the  facts  that  it  was 
known  only  to  three  individuals,  was  not  known 
to  the  Bank,  nor  could  it  be  learned  by  in- 
quiry, enabled  Howard  P.  Walton  to  obtain  a 
credit  and  standing  to  which  he  was  not  en- 
titled. 

Counsel  for  appellant  rely  on  the  case  of 
Smith  V.  Orqft,  17  Fed.  Rep.  706.  In  that  case 
there  was  an  oral  promise  by  a  party  borrowing 
from  a  bank,  "that  he  would  protect  the  bank 
if  anything  ever  occurred  bv  which  he  was  not 
able  to  pay  his  debts;  that,  if  he  met  with  losses, 
he  would  secure  the  bank  if  the  bank  would 
loan  him  money  from  time  to  time." 

There  was  no  security  jdven  at  the  time  he 
obtained  the  loan,  or  promise  to  keep  the  same 
secret;  and,  as  the  court  remarked,  "such 
promise,  especially  when  made  in  the  general 
terms  employed  in  this  instance,  has  no  legal 
force."  B^des,  at  the  time  the  credit  was 
given,  it  appears  that  "the  debtor  was  doing  an 
apparently  prosperous  business,  thou|;h  largely 
on  credit,  and  advances  were  made  to  him  with- 
out a  belief,  or  imperative  reason  for  the  belief, 
that  he  was,  or  was  likely  to  become,  insolvent." 
But  in  that  case  the  court  was  careful  to  say: 
"I  do  not  doubt  that  a  promise  to  secure  or  to 
prefer  a  creditor,  made  at  the  time  the  credit  is 
given,  may  be  fraudulent,  but  it  must  he  when 
a  fraud  is  intended,  or  when  tbe  circumstances 
within  the  knowledge  of  the  creditor  are  such 
that  he  must  know  that  injury  to  others  will 
probably  result." 

It  will  readily  be  observed  bow  widely  dif- 
ferent were  the  circumstances  in  the  case  of 
Smith  V.  Crc^  from  those  presented  by  this  ap- 
peal. The  circumslances  of  this  case,  as  they 
appear  in  evidence  under  the  pleadings,  justify 
the  belief  that  this  agreement  to  prefer  was 
with  the  distinct  knowledge  that  Howard  P. 
Walton's  circumstances  were  such  as  ultimately 
would  necessitate  action  upon  the  confession  of 
judgment  He  went  into  business  on  borrowed 
capital  furnished  by  his  brother,  and  from  first 
to  last  was  continually  appealing  to  his  brother 
for  indorsements  or  assistance.  He  even  solic- 
ited his  brother's  indorsement  of  the  note 
given  to  the  bank  for  $4,000.  The  solicitude 
manifest  from  K.  T.  Walton's  deposition  and 
letters;  his  continued  appeals  to  his  brother 
that  he  should  protect  him;  that  he  should  have 
the  first  opportunity  of  proceeding  against  the 
assets,  and  no  positive  time  of  payment  agreed 
upon, — is  conclusive  to  the  minii  that  he  was 
personally  familiar  with  the  insolvent  condi- 
tion of  his  brother,  and  knew  of  his  indebted- 
ness to  other  parties. 

It  is  not  to  be  understood  from  this  opinion 
that,  in  the  absence  of  statutory  restriction,  a 
debtor  may  not,  under  ordinary  circumstances, 
lawfully  give  preference  to  one  creditor  over 
others;  nor  that  it  is  a  badge  of  fraud  for  a 
creditor  to  f^ecure  such  preference.  The  trans- 
action between  the  WaltoDs  in  this  case  is 
deemed  fraudulent,  not  merely  on  the  ground 
that  E.  T.  Walton  continued  to  give  credit  and 
make  advances  to  his  brother  when  he  knew 
him  to  be  insolvent;  for  he  had  a  right  to  trust 
his   brother  to   any  extent,  in  the  ordinary 
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course  of  business,  without  imperiling  his  legal 
right  to  secure  his  debt.  Neither  is  the  trans- 
action to  be  deemed  fraudulent  merely  on  the 
ground  that  he  took  a  confession  of  judgment 
for  his  debt;  for  he  had  a  ri^ht,  in  the  orainary 
course  of  business,  to  receive  a  confession  of 
judgment  on  account  of  a  lawful  debt  at  any 
time.  But  the  fraudulent  character  of  the 
transaction  consisted  in  appellant's  taking  the 
security  he  did  under  an  agreement  that  it 
should  be  kept  from  the  public, — that  is,  not 
entered  of  record  so  long  as  the  collection  of 
appellant's  debt  was  not  thereby  imperiled; 
thus  deliberately  giving  his  brother  a  fictitious 
financial  standing  in  his  known  failing  circum- 
stances, and  pladng  him  in  a  position  Xo  per- 
petrate fraud  by  obtaining  credit,  as  in  case  of 
appellee,  which  would  oUierwise  be  withheld, 
while  appellant  held  the  confession  of  judg- 
ment with  which  to  protect  himself,  when  others 
had  trusted  his  brother,  and  were  helpless. 

Howard  Walton,  relying  upon  his  brother's 
agreement  not  to  make  the  confession  of  judg- 
ment public,  could  with  ^eat  ai^urance  make 
the  fraudulent  representations  to  the  cashier  of 
the  Bank  that  his  brother  had  no  security,  and 
was  not  pressing:  him.  Without  such  agree- 
ment he  would  feel  that  judgment  was  likely 
to  be  entered  against  him  at  any  time,  and  this 
would  have  a  tendency  to  restrain  him  in  his 
dealings  with  others.  Confessions  o f  jud^ent 
are  intended  to  be  entered  of  record  in  the 
court.  Without  such  entrr  a  confession  of 
judgment  is  only  an  acknowledgment  of  a  debt, 
and,  while  the  withholding  of  a  confession  from 
the  record  for  a  considerable  length  of  time 
may  not  be  necessarily  fraudulent,  an  agree- 
ment between  the  party  giving  and  the  party 
receiving  such  an  instrument  that  it  shall  tie 
kept  from  the  public,  or  that  it  shall  not  be  en- 
tered of  record  for  an  unreasonable  or  indefinite 
time,  is  one  of  the  strongest  badges  of  fraud; 
It  is  proper  to  be  observed  that  tbe  procedure 
for  entering  judgment  by  confession  has  been 
repealed  since  the  time  of  the  transactions  re- 
ferred to  in  this  opinion.  It  follows  from  the 
above  conclusions  that  the  judgment  should  be 
affirmed. 

Per  Curiami 

For  the  reaaaru  itated  in  the  fcregoinff  opir^ 
ion,  thejudgTinent  is  affirmed, 

Mr,  Justice  Hayt,  having  presided  at  the 
trial  in  the  court  below,  did  not  participate  in 
this  review. 


William  H.  JOHNSON 

«. 

ROBINSON    CONSOLIDATED    MININO 

CO.,  Appt. 

(....Oolo ) 

*1*   In  aa  action  bjr  a  vendor  against  a 
*Head  notes  by  BUiIOTT,  J, 

NOTB.— Obntroot;  pleading  vnder  the  Ctnle, 

In  pleading  a  breaob  of  oontraot,  the  substanoe 
of  the  ooDtraot  must  be  set  forth  In  the  oomplaUit, 
or  the  contract  Itself  must  be  set  forth.  Stoddard 
V.  TreadweU,  26  CaL  804;  Joseph  v.  Holt,  87  Osl.  2(0; 
Slack  V.  Heath,  1  Abb.  Pr.  881,  4  B.  D.  Smith«  86; 
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Oct., 


Tendoe  of  goods  for  refusal  to  accept  and  iMiyfor 
the  same,  a  complaint  which  alleges  that  plaintiff 
entered  into  a  contract  with  defendant  to  furnish, 
sell  and  deliyer  to  defendant  240,000  bushels  of 
charcoal  at  the  stipulated  price  of  thirteen  cents 
per  bushel,  but  nowhere  alleges  that  defendant 
bought,  purchased  or  agreed  to  accept  or  nay  for 
the  same,  or  any  part  thereof,  states  a  unilateral 
contract,  and  is  obnoxious  to  a  general  demurrer. 

8*  While  fbrms  of  pleadingp  are  no  lon^ 
er  esaentialf  yet  it  is  well  to  adhere  to  the  '^or- 
*dinary  and  concise  language**  of  approved  forms 
in  stating  causes  of  action  as  well  as  grounds  of 
defense,  lest,  in  departing  too  far  from  the  form, 
the  substance  be  omitted. 

3*  When  an  answer  by  its  terms  sup- 
plies-the  defects  of  a  complaint  otherwise 
obnoxious  to  a  general  demurrer,  the  defectlye 
complaint  may  be  thereby  cured;  but  it  is  other- 
wise when,  after  the  overruling  of  such  a  demur- 
rer, the  answer  consists  of  denials  only. 

4.  The  obligations  of  a  opntraet  are  found 
in  the  terms  of  the  agreement,  and  the  terms  of  a 
contract  sued  on  must  be  stated  in  the  complaint 
■o  as  to  show  the  obligation  resting  on  the  defend- 
ant. A  party  cannot  be  permitted  to  withhold 
the  statement  of  the  terms  showing  the  obliga- 
tion ontil  the  production  of  the  evidence. 

0«   Ewldenoe  tendinii^  to  show  a  contract 

for  the  delivery  of  good  merchantable  kiln  pine 
coal,  2,600  inches  to  the  bushel,  20,000  bushels  per 
month,  for  twelve  months,  varies  materially  from 
an  allegation  for  the  delivery  of  240.000  bushels  of 
charcoal,  without  specifying  kind,  measurement 
or  time  of  delivery. 

6.  The   Code  Is  liberal   In    allowing^ 


amendments  when  applied  for  In  apt  time; 
and  ordinary  defects  in  pleadings  and  proceed- 
ings  will  not  be  noticed  in  this  court  for  the  first 
time.  But  when  objections  are  raised  in  the  court 
below,  and  parties,  instead  of  applying  for  leave 
to  amend,  succeed  in  procuring  rulings  in  their 
favor  by  the  trial  court,  they  do  so  at  their  periL 

(October  11, 1889.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Lake  County  in  favor 
of  plaintiff  in  an  action  to  recover  damages  for 
breach  of  an  alleged  contract  to  purchase  diar- 
coal.    Beveraed, 

Statement  by  Elliott,  «/;.* 

The  allegations  of  the  complaint  in  this 
action,  8o  f ar  as  thev  are  necessarjr  to  a  cor- 
rect understanding  of  the  matters  m voiced  in 
this  appeal,  are  to  the  following  effect:  That 
in  18^2  William  H.  Johnson,  appellee  herein, 
plaintiff  below,  entered  into  a  verbal  contract 
with  the  Robinson  Consolidated  Mining  Coai- 
pany,  defendant,  a  corporation  duly  oiganized, 
to  furnish,  sell  and  deliver  to  defendant  at  its 
smelting  works,  in  the  Town  of  Bobinaoii, 
Summit  County,  Colo.,  240.000  bushels  of 
charcoal  at  the  stipulated  price  of  thirteen  cents 
per  bushel;  that  in  pursuance  of  said  contract 
plaintiff  commenced  and  continued  to  furnish, 
sell  and  deliver  said  charcoal  in  divers  lots  and 
quantities  until  be  had  so  sold  and  delivered 
82,000  bushels  thereof  to  defendant,  all  of 
which  was  received  and  accepted  by  def  endaot 


Fairbanks  v.  Bloomfleld,  8  Duer,  849;  Adams  v.  New 
York,  4  Duer,  20&;  Alf  aro  v.  Davidson,  8  Jones  A  8. 
07. 

Only  that  portion  of  the  contract  which  is  charged 
with  the  breach  complained  of  need  be  set  forth. 
ICcCampbell  v.  Vastine,  10  Iowa,  638;  Detroit,  H.  & 
I.  R.  Oo.  V.  Forbes,  80  Mich.  166;  RoUins  v.  St.  Paul 
Lumber  Oo.  21  Minn.  6;  Dorrtngton  v.  Meyer,  8  Neb. 
211;  Sandford  v.  Halsey,  2  Denio,  286;  Williams  v. 
Healey,  3  Denio,  868;  Orawford  v.  Satterfleid,  27 
Ohio  St.  421. 

A  complaint  which  shows  the  making  of  the  con- 
tract, its  violation  by  defendant,  the  amount  of 
damages  caused  thereby,  and  a  demand  for  judg- 
ment therefor,  contains  the  essential  elements  of  a 
cause  of  action.  Wolf  v.  Schofleld,  88  Ind.  175;  Estee 
V.  Famham,  U  Minn.  484;  Hayden  v.  Steadman,  8 
Or.  650;  Bowen  v.  Bmmerson,  8  Or.  452. 

Where  a  contract  has  been  altered  or  superseded 
It  must*  be  set  forth  as  altered  or  superseded. 
Smith  V.  Brown,  17  Barb.  481;  Baldwin  v.  Munn,  2 
Wend.  889;  Chesbrough  v.  New  York  &  B.  B.  Co.  26 
Barb.  9,  13  How.  Fr.  657. 

Escecutcry  eontracL 

When  there  is  an  executory  contract  for  the  sale 
of  an  article  to  be  paid  for  upon  delivery,  at  any 
time  within  a  certain  period,  m  an  action  by  the 
seller,  it  is  not  enough  simply  to  show  the  default 
of  the  purchaser;  the  seller  must  show  that  he  was 
ready  and  offered  to  deliver  the  goods.  Dunham  v. 
Pcttee,  8  N.  T.  608,  4  K  D.  Smith.  600, 1  Daly,  112: 
Kelley  v.  Upton,  6  Duer,  886;  Cornwall  v.  Haight,  8 
Barb.  327,  reversed,  21 N.  7. 462;  McKnight  v.  Dun- 
lop,  4  Barb.  86;  Crandall  v.  Clark,  7  Barb.  169;  Baker 
V.  HiggiDS,  21  N.  T.  897;  Fickett  v.  Brice,  22  How. 
Pr.  194;  Tipton  v.  Feitner,  20  N.  T.  438;  Lester  v. 
Jewett,  11  N.  7.  463,  reversing  12  Barb.  6083;  Smith  v. 
Wright,  4  Abb.  App.  Dec.  274 

Where  plaintiff  has  fully  performed  on  his  part 
he  may  state  bis  nause  of  action  for  recovery  of 
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the  amount  due,  in  the  form  of  indebttotiuraasump. 
«it  at  common  law.  Larson  v.  Schmaus,  81  Minn. 
410;  Higgins  v.  Newtown  &  F.  B.  Co.  66  N.  T.  604; 
Ludlow  V.  Dole,  62  N.  T.  617;  Farron  y.  Sherwood,  17 
N.  7. 227, 

Recovery 'on  (juantum  meruit  is  sustained  by 
proof  of  express  agreement.  Ludlow  v.  Dole, 
suprcL,  affirming  1  Hun,  716;  Fells  v.  Vestvall,  2 
Keye8,162. 

The  special  agreement  must  have  been  so  per- 
formed as  to  leave  a  mere  simple  debt  or  duty  be- 
tween the  parties.  Bvans  v.  Harris,  19  Barb.  418. 
See  Atkinson  v.  Collins,  80  Barb.  420,  9  Abb.  Pr. 
863, 18  How.  Pr.  285. 

A  declaration  m  assumpsit  is  sui&oient  wheve  it 
avers  a  distinct  promise  and  valuable  oonsideratlOD 
for  the  promise  and  a  breach  of  the  promise.  Payne 
V.  Grant,  81  Va.  164. 

Under  a  complaint  for  an  'agreed  oompensatloii 
for  ser^ces,  a  recovery  for  the  value  of  the  serv- 
ices is  proper;  it  is  at  most  only  a  variance  which 
may  be  disregarded.  Sussdorff  v.  Schmidt,  65  N. 
7.319. 

Where  there  is  a  special  agreement  and  plalDtllT 
has  performed  on  his  part,  the  law  raises  a  duty  on 
the  part  of  defendant  to  pay  the  price  agreed  upon: 
the  plaintiff  may  count  either  on  his  implied  as- 
sumpsit or  on  the  erpresB  agreement.  Jewell  v. 
Schroeppel,  4  Cow.  664;  Feeter  v.  Heath,  11  Wend. 
477;  Mead  v.  Degolyer,  16  Wend.  632;  Clark  v.  Faur- 
chUd,  ^  Wend.  576;  Hurst  v.  Litchfield,  88  N.T.aTT. 

This  rule  is  not  changed  by  the  Code.  Farron  v. 
Sherwood,  aupra;  Hosley  v.  Black,  26  How*  Pr.  07, 
28  N.  7. 438;  Raymond  v.  Hanf  ord,  8  Hun,  612;  Hig- 
gins V.  Newtown  &  F.  R.  Oo.  Id.  611,  affirmed,  06  N. 

7.604. 

On  speefol  contract 

A  complaint  on  a  special  contract  should  set  out 
its  provisions,  either  in  form  or  legal  effect,  and 
allege  performance  or  excuse  for  nonperf ormanoa. 
Brown  v.  Coiie,  1 B.  D.  Smith,  268w 
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at  its  said  smeltini^  works;  that  the  plaintiff 
was  ready  and  willing,  and  offered,  to  deliver 
the  balance  of  said  charcoal  according  to  the 
terms  of  said  contract,  but  that  defendant  ab- 
solutely refused  to  receive,  accept  or  pay  for 
the  same.  The  plaintiff,  by  reason  of  defend- 
ant's refusal  to  accept  the  residue  of  the  char- 
coal contracted  for,  was  compelled  to  sell  the 
same  for  eleven  cents  per  bushel,  which  was 
the  best  price  he  could  obtain  therefor. 

There  were  other  elements  of  damage  al- 
leged which  need  not  be  here  stated,  inasmuch 
as  they  were  substantially  stricken  out  of  the 
case  liefore  the  trial,  and  do  not  appear  to  have 
been  relied  on.  Defendant  demurred  to  the 
complaint  on  several  grounds;  among  others, 
that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demurrer 
was  overruled.  The  defendant  then  answered, 
denying  specifically  the  allegations  of  the  com- 
plaint; and  the  case,  being  tried  to  the  court 
without  a  Jury,  resulted  in  a  finding  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
|4,000.    The  defendant  appeals. 

MestTB,  Teller  &  Orahood,  for  appellant: 
If  one  party  never  bound  himself  to  do  that 
which  forms  the  consideration  for  the  promise 
of  the  other,  so  as  to  give  the  other  a  right  of 
action  against  him  in  case  of  his  refusal  to  per- 
form, the  contract  is  void.  Both  must  be  bound 
or  neither  will  be. 

Lester  Y.  Jetoett,  13  Barb.  502;  Stileay,  Mc- 
OleUan,  6  Colo.  89;  Bodine  v.  Qlading,  21  Pa. 


60;  State  v.  Baum,  6  Ohio,  888;  Dayton,  W.  V. 
dfX.  Tump,  Oo.Y.  Coy,  18  Ohio  8t.  84;  Eouiton 
<fc  T,  a  B,  Go,  V.  Mitchell,  88  Tex.  85;  Gray  v. 
Hinton,  7  Fed.  Rep.  81.  2  McCrary,  167:  Mo- 
Einley  v.  Watkins,  13  111.  140. 

In  suits  upon  unilateral  contracts  it  is  only 
where  the  defendant  has  had  the  benefit  of  the 
consideration  for  which  he  bargained,  that  he 
can  be  held  bound. 

Biehardson  v.  Hardwick,  106  U.  S.  255  (27 
L.  ed.  146);  Jonea  v.  Bobtnson,  17  L.  J.  N.  B. 
Exch.  86;  Mills  v.  Blackall,  11  Q.  B.  858;  Mor- 
touY.  Bum,  7  Ad.  &  EL  19;  KennawayY.  Trel- 
eavan,  6  Mees.  &  W.  498;  Sykes  v.  Dixon,  9^ 
Ad.  &  El.  698;  1  Parsons.  Cont.  note  £,  448; 
Gordon  v.  DameU^  5  Colo.  802. 

The  contract,  as  stated  in  the  complaint,  is- 
Yoid  for  want  of  consideration. 

1  Parsons,  Cont.  448«  and  cases  dted;  Bean 
V.  Burbank,  16  Me.  458;  Burnett  v.  Biseo,  4 
Johns.  235;  Mer8  v.  Franklin  Ins  Oo.  68  Mo. 
127;  Stiles  v.  McGlellan,  6  Colo.  89. 

Messrs,  Patterson  A  Thomas  for  appel- 
lee. 

Elliott,  J,,  delivered  the  opinion  of  tbc 
court: 

This  was  an  action  by  a  vendor  agninst  a 
vendee  of  goods  for  refusal  to  accep»  and  pay 
for  the  same.  Thecomploint  alleges  that  iho 
plaintiff  entered  into  a  contract  witn  defendant 
to  furnish,  sell  and  deliver  to  defendant  a  cer- 
tain quantity  of  charcoal  at  a  certain  stipulated 
price.    But  it  is  nowhere  alleged  that  defend- 


It  Is  not  suflSolent,  in  a  bill  for  spedflo  perform- 
ance, to  Btiow  that  a  oontraot  of  some  kind  exists 
between  the  parties,  and  that  it  has,  in  whole  or  in 
pfut,  been  performed  by  the  complaining  party; 
but  all  the  material  terms  of  the  contract  must  be 
satiflfactorily  proved  or  admitted.  Long  v.  Long, 
6  West.  Bep.  091,  U8  Ul.  688. 

In  an  action  against  a  buyer  for  not  accepting 
and  pajring  on  the  seller^s  offer  to  perform,  the 
complaint  must  allege  to  whom  the  offer  was  made. 
A  general  offer  and  statement  is  insufficient.  An 
allegation  of  refusal  to  accept  without  alleging  re- 
fusal to  pay  is  insufficient.    Mills  v.  Gould,  1  Abb. 

N.asa. 

As  to  pleading  the  special  contract.  Hosley  v. 
Black, »  N.  Y.  488, 28  How.  Pr.  97;  Farron  v.  Sher- 
wood, 17  N.  Y.  227;  Adams  v.  New  York,  4  Duer,  295; 
Moffet  V.  Sackett,  18  N.  Y.  S22;  Wolfe  v.  Howes.  20 
N.  Y.  197,  affirming  24  Barb.  174, 688;  Pells  v.  Vest- 
vali,  2  Keyes,  152;  Bno  v.  Woodworth,  4  N.  Y.  249. 

AjBstonment  of  breach. 

The  breach  may  be  assigned  in  the  words  of  the 
contract  or  according  to  their  Import  or  legal 
effect.  Jones  Co.  v.  Sales,  26  Iowa,  25;  Schurtz  v. 
Eleinmeyer,  86  Iowa,  892;  Brown  v.  Stebbins,  4  Hill, 
IM;  Brown  v.  Champlln,  68  N.  Y.  214. 

The  facts  constituting  the  breach  must  be  averred. 
Moore  v.  Besse,  80  Cal.  670;  Saxon  la  Min.  ft  Re- 
duction Oo.  V.  Cook,  7  Colo.  575;  Branhnm  v. 
Johnson,  62  Ind.  259;  WhitebiU  v.  Sbickle,  43  Mo. 
687;  Ward  v.  Hogan,  11  Abb.  N.  C.  478;  Schenck  v. 
Naylor,  2  .Duer,  675;  Marie  v.  Garrison,  18  Jones  & 
8.157. 

Tbe  complaint  must  set  forth  only  material  facts. 
Rollins  V.  St..  Paul  Lumber  Co.  21  Minn.  6. 

Pacts  essential  to  show  a  right  to  relief  must  be 
averred  with  certainty  and  positively.  Brokaw  v. 
Brokaw,  3  Cent.  Rep.  866. 41 N.  J.  Bq.  216. 

Certainty  to  a  common  intent  is  required.  Mon- 
Ighoff  V.  Sayre,  8  Cent.  Bep.  476,  A  N*.  J.  Eg.  118; 
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Harrison  v.  Parriugton,  8  Cent  Rep.  191,  40  N.  J. 
Bq.868. 

Pleadings,  how  construed, 

Pleadmgs  are  to  be  liberally  construed  so  far  as 
conceros  matters  of  form,  but  ambiguous  or  de- 
fective statements  will  be  construed  most  strongly 
against  tbe  pleader  (Royce  v.  Maloney,  2  New  Bag.. 
Rep.  767, 68  Vt.  487;  Benf roe  v.  Colquitt,  74  Qa.  620);; 
and  when  a  pleading  is  susceptible  of  two  mean- 
ings that  shall  be  taken  which  is  most  unfavorable 
to  the  pleader.  State  v.  Casteel,  8  West.  Rep.  898,. 
110  Ind.  174. 

They  should  be  construed  liberally,  with  a  view 
to  substantial  justice.  Pittsburgh,  C.  &  St  L.  R.. 
Co.  V.  Hixon,  8  West.  Rep.  891,  110  Ind.  225;  liOiiis- 
viUe,  N.  A.  &  C.  B.  Co.  v.  Jones,  7  West.  Rep.  38,  lOB^ 
Ind.  551;  MoCurdy  v.  Baughman,  1  West.  Rep.  88, 43 
Ohio  St  78;  Mo.  Pac.  B.  Co.  v.  Morrow,  86  Kan.  495. 

Errors  disreaarded. 

The  rule  that  an  error  which  does  not  affect  sub- 
stantial rights  is  to  be  disregarded,  applies  to  a  rul- 
ing upon  a  demurrer  for  ambiguity.  Gassen  y. 
Bower,  72  Cal.  566. 

Mere  clerical  mistakes,  such  as  the  nse  of  one 
word  or  one  name  for  another,  where  there  is  no 
doubt  as  to  the  meaning,  will  not  vitiate  the  plead- 
ing. Indiana,  B.&W  R.Co.v.Dailey,8  West  Rep. 
534, 110  Ind.  75. 

Where  the  answer  sets  forth  a  fact  omitted  in 
the  complaint,  which  was  essential  to  the  plaintiff ^s 
recovery,  and  a  Judgment  is  rendered  on  the  tiial 
against  the  defendant,  such  omission  Will  not  be 
ground  of  reversal.  Schenck  v.  Hartford  P.  Ins. 
Co.71CaL28. 

Amendments  under  the  Code. 

Under  Codes  of  Procedure  the  court,  in  the  fur- 
therance of  Justice,  and  on  such  terms  as  may  be 
proper,  may  ao^-nd  ao*  pleading,  by  correcting  a 
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ant  boui^ht,  purchased  or  agreed  to  accept  or 
pay  for  the  same,  or  aov  part  thereof.  For  this 
reason  it  is  contended  by  appellant  that  the 
contract  as  stated  is  unilateral,  and  that  the 
complaint  is  defective  in  substance.  It  is  cer- 
tain that  the  usual  form  of  declaring  in  cases 
of  this  kind  was  not  observed.  The  nature  of 
(he  action  requires  that  the  pleading  should  be 
special.  2  Chilty,  PI.  264;  Puterb.  PI.  130;  1 
3&tee,  PL  and  Pr.  §  1875;  BenJ.  Sales,  §§  758- 
765. 

Notwithstanding  forms  of  actions  have  been 
abolished  in  this  titate,  the  substantial  requi- 
sites of  the  pleading  have  not  been  changed. 
Useless  fictions,  antique  phraseology,  technical 
•commencements  and  conclusions,  have  been 
swept  away,  but  the  legal  rights  and  liabilities 
•of  parties  remain  the  same;  and  the  facts  upon 
which  these  rights  and  liabilities  depend  are 
required  to  be  stated  in  "ordinary  and  concise 
language." 

While  particular  forms  of  pleading  are  no 
longer  essential,  yet  experience  teaches  that  it 
is  well  to  adhere  to  the  "ordinary  and  concise 
language"  of  approved  forms  in  stating  causes 
of  action  as  well  as  erounds  of  defense,  lest,  in 
departing  too  far  uom  the  form,  we  fail  to 
state  the  substance. 

It  is  contended  by  plaintiff's  counsel  that  de- 
fendant cannot  now  be  heai'd  to  object  to  the 
complaint  on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
for  the  reason  that  he  pleaded  over  and  went  to 
trial.    We  are  aware  it  has  been  held,  where 


an  answer  by  its  terms  supplies  the  defects  of 
a  complaint  otherwise  obnoxious  to  a  general 
demurrer,  that  the  defective  complaint  is  there- 
by cured.  This  is  what  Mr.  Chitty  calls  "  ex- 
press aider." 

The  case  of  Slack  v.  Lyon,  9  Pick.  62,  is  not  in 
point  In  that  case  the  defendant  pleaded  over 
without  demurrer,  and  in  his  answer  alleged 
the  very  facts  the  omission  of  which  made  the 
complaint  defective,  and,  upon  recovery  being 
had  m  favor  of  the  complainant,  the  defendant 
moved  in  arrest  of  judgment,  which  was  de- 
nied. In  this  case  defendant  demurred  in  the 
first  instance,  and  his  answer  thereafter  filed 
consists  of  specific  denials  only. 

In  Skiek  ▼.  Z^<m,  supra,  a  very  old  case  is 
referred  to  (Drake  v.  Oorderoy,  Cro.  Car.  288), 
where  the  complaint  was  defective  in  sub- 
stance, and  the  court  remarked:  "  Had  the  de- 
fendant pleaded  the  general  issue,  the.  plaintiff 
could  not  have  had  judgment."  Bliffi,  Code 
PI.  §  488. 

The  terms  of  the.  contract,  as  set  out  in  the 
complaint,  show  no  promise,  undertaking, 
agreement  or  obligation  on  the  part  of  defend- 
ant to  accept  or  pay  for  any  portion  of  the 
charcoal,  except  that  the  law  implies  a  prom- 
ise on  his  part  to  pay  for  that  which  he  actually 
receiv  1.  As  to  such  portion,  there  is  no  claim 
that  he  did  not  pay  for  it;  so  the  case  does  not 
fall  under  that  class  of  unilateral  contracts  in 
which  a  party  not  bound  by  the  terms  there- 
of while  it  remains  executory  may  neverthe- 
less become  bound  to  the  extent  he  accepts  the 


mistake  in  the  name  of  a  party,  or  in  any  other  re- 
speot,  and  may  supply  an  omission  in  any  prooned- 
ing.  Holmes  v.  Gampbell,  12  Minn.  221;  Viadero  v. 
Yiadero,  7  Han,  816:  Boone,  Code,  PL  484. 

The  question  of  fact  whether  justice  requires  an 
amendment  of  a  declaration  is  determinable  a^  the 
trial  term.  Gairnon  v.  Oonnor,  4  New  Bug.  Bep. 
288,64N.H.276. 

There  is  no  fault  in  pleading  which  may  not  be 
cured  by  amendment.  Union  Ens.  Go.  v.  Murphy 
iFa.)  8  Gent.  Bep.  540. 

The  leading  purpose  is  to  prevent  actlODS  from 
t)eing  defeated  on  grounds  that  do  not  affect  the 
merits  of  the  controversy.  Bullard  v.  Johnson,  66 
N.  C.  486;  Bobinson  v.  WiUoughby,  67  N.  C.  84;  Tar- 
>rant  v.  Gittelson,  16  S.  0, 284;  Boone,  Code  PI.  48& 

Great  liberality  in  ameudlng  pleadings  under  our 
-system  should  be  shown,  when  the  Justice  of  the 
•case  requires  it.  Swift  v.  Mulkey.  14  Or.  69;  Lott- 
fnan  v.  Bamert,  62  Mo.  17O. 

The  distinguishing  feature  of  the  practice  intro- 
duced by  the  Oode  is  to  have  actions  tried  on  their 
■real  merits,  and  avert  a  failure  of  justice  from  some 
defect  that  can  be  remedied  by  amendment,  with- 
out prejudice  to  the  other  party.  Kron  v.  Smith, 
'4MN.C.888. 

Where  such  leave  is  asked,  it  is  the  duty  of  the 
foourt  to  grant  it,  under  the  statutes  which  allow 
all  amendments  to  be  made  for  the  purpose  of 
bringing  the  merits  of  the  controversy  in  issue. 
Scharff  v.  Lisso,  68  Miss.  218:  Hayden  v.  Hayden,  46 
Gal.  3a2. 

The  Oode  is  liberal  as  to  amendments,  but  where 
no  cause  of  action  is  stated,  demurrer^not  motion 
for  insufficiency— is  proper.  Felder  v.  Walker,  24 
8.0. 666. 

The  provisions  of  the  Oodes  ^  ere  intended  to  pro- 
tect parties  when  error  had  occurred  and  mistakes 
bad  been  made;  and  when  there  is  no  bad  faith  nor 
wanton  delays  imputed  to  the  party  applicant,  the 
court  should  permit  the  amendment.   Schreyer  v. 
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New  York,  7  Jones  &  8. 277;  Harrington  ▼.  Slade.  9 
Barb.  161;  Kirstein  v.  Madden,  88  Gal  158;  Stringer 
V.  Davis,  80  GaL  881;  McMillan  v.  Dana,  18  OaL  810. 

In  such  cases  they  may  be  allowed  as  matter  of 
course.  Gilchrist  v.  Gilchrist,  44  How.  Pr  817;  Union 
Nat.  Bank  v.  Bassett,  8  Abb.  Pr.  N.  t>,  969;  Bowman 
V.  DePeyster,  2  Daly,  203. 

The  power  of  the  court  to  allow  amendments  so 
as  to  flt  the  complaint  to  tbe  evidence  is  well  set- 
tled.  Spivey  v.  Grant,  96  N.  0. 214. 

Where  the  filing  of  an  amended  pleading  is  neces- 
sary to  enable  a  party  to  prove  any  cause  of  action 
or  matter  of  defense  in  his  oase.  It  is  error  m  the 
trial  court  to  deny  the  application  to  fUe  them. 
Hale  V.  Wigton,  20  Neb.  84. 

AUowanee  of  cmendments. 

Under  Bev  Stat.  6  8060,  amendments  to  pleadings 
which  do  not  mtroduce  a  new  cause  of  action  are 
allowed.  Hanson  v.  Jones,  2  West.  Bep.  618, 20  Mo, 
App.  505. 

Where  an  amended  complaint  did  not  change  t^e 
nature  of  the  action,  defendant  had  no  right  to  ob- 
ject. Ware  v.  Walker,  70  CaL  601;  Sullivan  v.  Sulli- 
van, 24  8.  0  474. 

An  amendment  is  properly  allowed  to  a  pleading 
upon  which  parties  go  to  trial,  but  is  not  to  be  per- 
mitted to  a  pleading  that  has  been  abandoned, 
stricken  out,  or  ruled  out  of  consideration  in  the 
case.  Benfro  v.  Prior,  4  West  Bep.  810, 22  Mo.  App^ 
406. 

Striking  out  a  charge  of  fraud,  and  alleging  an 
agreement  by  which  the  land  was  held  in  trust  for 
the  debtor  to  the  extent  of  his  payments  upua  it, 
may  be  allowed.  Bedstrake  v.  Sm*- on  (N  J.)  8  Gent. 
Bep.  871. 

An  additional  cause  of  action  which,  under  the 
provisions  of  Civ.  Oode,  1 87,  could  have  been  united 
with  the  original  cause  of  action,  may  be  added  to 
and  tocluded  in  a  petition  by  amendment.  Vn^ 
man  v.  Webb,  21  Neb.  160. 
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benefits  thereof.  Oordon  y.  Darnell,  5  Colo. 
802;  Stiks  v.  McGlellan,  6  Colo.  89;  Lester  ▼. 
Jewett,  12  Barb,  502;  Houston  (&  T.  G,  R,  Co. 
V.  MttcheU,  88  Tex.  85;  McKinley  v.  Waikins, 
13  LI.  140;  Richardson  v.  Hardwick.  106  C.  S. 
252  [27  L.  ed.  145];  1  Pars.  Cont.  448,  note  z; 
Sykea  v.  JXxon,  9  Ad.  &  El.  698;  Bean  v.  Bur- 
bank,  16  Me.  458. 

It  is  contended  that  the  allesation  that  plain- 
tiff was  to  furnish,  sell  and  deliver  to  de- 
fendant a  certain  qaantity  of  charcoal  at  a  cer- 
tain stipulated  price  implies  that  defendant 
agreed  to  receive  and  pay  for  such  quantity  at 
the  price  stated.  It  is  true  the  law  implies 
a  promise  to  pay  on  the  part  of  one  who  act- 
ually receives  goods  at  a  price  for  which  the 
other  party  has  engaged  to  deliver;  because  it 
would  be  unconscionable  that  the  receiver 
should  accept  goods  for  which  he  knew  the 
other  party  expected  payment,  and  not  render 
the  consideration  therefor.  But  there  may  be 
an  engagement  to  deliver  without  the  corres- 
ponding engagement  to  receive.  A  promise  Is 
a  good  consideration  for  a  promise;  but  the 
law  does  not  imply  because  one  party  makes  a 
promise  that  the  promisee  makes  a  promise  in 
return.  Parties  are  at  liberty  to  make  such 
contracts  as  they  please.  Options  may  be  re- 
served by  either  party  to  a  contract  which  may 
render  the  same  unilateral  and  incapable  of 
enforcement,  except  so  far  as  the  same  may 
have  been  voluntarily  carried  into  effect. 

It  is  strongly  urged  that  the  words  **  entered 
into   a  contract  with  defendant"  show  that 


there  was  mutuality  in  the  contract  between 
the  parties,  and  that  both  are  bound.  These 
preliminary  words  doubtless  indicate  that  two 
parties  made  the  contract,  such  as  it  was;  and 
they  may  induce  expectation  of  mutuality  in. 
the  terms  or  obligation  of  the  contract  there* 
after  to  be  stated.  But  it  does  not  follow  be- 
cause two  parties  have  made  a  contract  that 
therefore  each  or  either  are  bound  thereby.  If 
mutuality  of  obligation  necessarily  resulted! 
from  a  Joint  making,  then  there  could  be  no 
such  thing  as  a  unilateral  contract,  since  a 
contract  or  agreement  is  always  the  product 
of  two  or  more  minds.  In  this  connection 
counsel  for  appellee  in  their  printed  argument 
make  use  of  the  following  quotation:  "A 
contract  is  an  agreement  between  two  or  more 
persons  to  do  or  not  to  do  a  particular  thing. 
The  obligation  of  a  contract  is  found  in  the 
terms  of  the  agreement." 

This  language  is  ascribed  to  Ohief  Justice 
Taney,  who  delivered  the  opinion  of  the  court 
in  Charles  Ricer  Bridge  v.  Warren  Bridge,  36  U. 
8.  11  Pet.  420  [9  L.  ed.  773],  when,  in  fact, 
the  words  occur  in  the  dissenting  opinion  of 
Mr,  Justice  McLean.  This  was  doubtless  an  in- 
advertence, as  the  same  mistake  occurs  in 
Bouvier's  Law  Dictionary.  But  as  the  decision 
of  the  case  does  not  turn  upon  the  correctness 
of  the  abstract  definitions  thus  announced, 
they  may  be  accepted  as  correct.  Having  made 
this  quotation,  counsel  argue  that  the  state- 
ment that  a  contract  was  entered  into  is  a  con- 
clusion arising  from  facts  under  the  law,  and 


If  plaintiff  omits  the  original  cause  of  action  he 
may  insert  one  of  a  different  class  If  the  summons 
ia  appropriate.  Brown  v  Lei^rh,  49  N.  Y.  78, 12  Abb. 
Pr.  N.  8. 193;  Mason  v.  Whitely,  1  Abb.  Pr.  85, 4  Duer, 
eil;  Townsend  v.  Piatt,  8  Abb  Pr.  823;  Thompson  v. 
Mint ord,  11  How.  Pr.  273:  Spencer  v.  Tooker,  12  Abb. 
Pr.  368, 21  How.  Pr.  833;  Griffin  v.  Ck)hen,  8  How.  Pr. 
4BLx  Wyman  v.  Remond,  18  How.  Pr.  272;  Fielden  v. 
Garelli,  26  How.  Pr.  173, 16  Abb.  Pr.  289. 

It  is  not  a  good  objection  to  an  amended  petition 
that  the  original  petition  did  not  state  a  cause  of 
action.  Kobertson  v.  Springfield  &  8.  El.  Co.  4  West 
Bep.  816, 21  Mo.  App.  633. 

The  right  to  amend  of  course  is  absolute,  subject 
to  the  power  of  the  court  to  strike  out  for  cause 
shown.  Cooper  v.  Jones,  4  Sandf .  699;  Frank  v. 
Bush,  2  Glv.  Proa  Rep.  250. 

Leave  to  amend  a  pleading  is  of  no  effect  unless 
complied  with.    Brlggs  v.  Bruce,  9  Ck)lo.  282. 

WhaJt  notdXUABed, 

An  amendment  reconstructing  the  biU  from  Its 
foundations  is  not  allowable.  Delaware  Ck)*8  App. 
U  Cent.  Bep.  658, 119  Pa.  159;  Yerplank  v.  Meroan- 
tUe  Ins.  Co.  1  Edw.  Ch.  46;  Kron  v.  Smith,  96  N.  a 
'SSg;  Carey  v.  Smith,  11  Ga.  539. 

The  Code  does  not  permit  a  cause  of  action  to  be 
changed.  Sumner  v.  Rogers,  7  West.  Rep.  298, 90 
Mo.  824;  Van  Oott  v.  Prentice,  6  Cent.  Bep.  864^  104 
N.Y.4B. 

Changing  the  form  of  the  action  from  one  ex  con- 
tractu to  one  ex  delicto  is  not  objectionable,  provid- 
ed the  petition  still  relates  to  the  same  transaction. 
Robertson  v.  Springfield  &  8.  R.  Co.  4  West.  Rep. 
816, 21  Mo.  App.  68a 

An  amendment  which  converts  an  action  for  the 
recovery  of  mortgaged  land  into  an  action  to  re- 
deem, and  an  order  so  changing  the  action,  being 
wrong,  all  subeequent  proceedings  fall  with  it. 
Skinner  v.  Hodge,  24  S.  C.  166. 

An  amendment  must  not  introduce  a  new  cause 
6  L.  R.  A. 


of  action.  Brie  City  Iron  Works  v.  Barber,  11  Cent. 
Rep.  210, 118  Pa.  6. 

The  Code  does  not  contemplate  that  the  defend* 
ant  may,  by  pleadings  subeequent  to  the  dismissal ,. 
introduce  causes  of  action  not  before  involved  in 
the  case.   Page  v.  Sackett,  69  Iowa,  226. 

The  real  limitation  seems  to  be  that  the  amende 
ment  shall  not  brlnga  new  cause  of  action.  Reoder 
V.  Sayre,  70  N.  Y.  190;  Bliss,  Code  PI.  666. 

As  to  an  entirely  new  cause  of  action,  see  MiUiken 
V.  Whitehouae,  49  Me.  627;  Cooper  v.  Waldron,  60 
Me.  80:  Sumner  v.  Brown,  84  Y 1. 104;  Stefly  v.  Car- 
penter, 87  Pa.  41;  Waldcn  v.  Bodley,  80  U.  S.  14  Pet. 
156  (10  L.  ed.  806);  Snead  v.  McCoull,  58  U.  a  12  How. 
407  (13  L.  ed.  1043).  See  also  Fort  Sadler  v.  Litmer,. 
81  Ohio  St.  216. 

Plaintiff  will  not  be  allowed  by  an  amendment  to- 
introduce  a  cause  of  action  which  had  no  existence 
when  the  summons  was  issued.  State  v.  Turner,  96 
N.  C.  416;  Jackson  y.  McLean,  06  N.  C.  474. 

The  court  has  no  power,  except  by  consent,  to 
allow  amendments,  either  in  respect  to  parties  or 
the  cause  of  action,  which  will  make  substantially 
a  new  action;   State  v.  Turner,  supra. 

A  test  by  which  to  determine  whether  an  amend- 
ed petition  states  a  new  cause  of  action  is  to  con- 
sider, (1)  whether  the  same  evidence  wiU  support 
both  petitions;  (2)  whether  the  same  measure  of 
damages  will  apply  to  both.  Holllday  v.  Jackson, 
4  West  Rep.  286, 21  Mo.  App.  66a 

Amendment  supersedes  oriainal  pUadino, 

An  amended  pleading  supersedes  the  original. 
Seneca  Co.  Bank  v.  Garlinghouse,  4  How.  Pr.  174; 
Fry  V.  Bennett,  8  Boew.  200,  affirmed,  28  N.  Y.  324; 
Dann  v.  Baker,  12  How.  Pr.  621;  Sands  v.  Calkins,  8Q 
How.  Pr.  L 

After  a  pleading  has  been  amended  the  original 
pleading  cannot  be  used  or  referred  to  on  the  trial 
as  proof  of  any  fact,  unless  it  has  been  introduced 
in  evidence.    Folger  v.  Boyinton,  67  Wis.  447. 


system;  tbat  the  obligatioDs  of  tne  charcoal 
•coDtract  are  to  be  found  in  its  terms,  and  its 
terms  are  to  be  found  from  the  evidence,  and 
the  evidence  is  a  statement  of  the  facts  from 
^hich  the  conclusion  tbat  a  contract  exists  has 
been  drawn. 

Hanna  v.  Barker ,  6  Colo.  812,  and  Orman  v. 
PudHOf  8  Ck)lo.  292,  are  relied  on  to  sustain  this 
course  of  reasoning.  The  former  case  sus- 
tains the  t)roposition  that  an  averment  that  cet- 
tain  parties — named— entered  into  an  apee- 
ment  in  writing  with  certain  other  parties — 
Bathed — ^is  a  sufficient  averment  of  the  delivery 
of  the  agreement  between  the  parties;  but 
neither  oi  these  cases  warrants  the  inference 
that  it  is  not  necessary  to  aver,  in  the  complaint 
the  terms  of  the  contract  sued  on  so  as  to  show 
the  obligation  resting  on  the  defendant  as  a 
condition  to  holding  him  liable  for  the  breach 
thereof.  On  the  contrary,  in  the  former  case 
a  contract  was  set  out  in  hcBC  verba  in  the  com- 
plaint, while  in  the  latter  the  complaint  was  not 
defective  in  substance,  and  the  objection  re- 
ferred to  in  the  opinion  could  have  been  cured 
by  a  bill  of  particulars. 

It  is  assigned  for  error  that  the  contract  at- 
tempted to  be  proven  at  the  trial  was  not  the 
contract  stated  in  the  complaint.  The  contract 
stated  in  the  complaint  was  for  the  sale  and  de- 
livery of  240,000  bushels  of  charcoal  at  defend- 
ant's smelting  works.  No  time  being  specified 
for  the  delivery  of  the  coal,  the  law  implies 
that  it  was  to  be  delivered  within  a  reasonable 
time,  which  time,  in  case  of  a  controversy, 
must  be  determined  bv  the  court  from  the  facts 
and  circumstances  oi  the  case.  2  Parsons, 
Cont.  685. 

The  contract  which  the  evidence  tended  to 
establish  was  a  contract  for  the  delivery  of 
good  merchantable  kiln  pine  coal,  2,500  inches 
to  the  bushel,  20,000  bushels  per  month  for 
twelve  months.    It  may  be,  in  attempting  to 


240,000  bushels  of  charcoal,  where  no  time  for 
the  delivery  Is  specified,  that  it  would  be  com- 
petent to  show  that  a  delivery  at  the  rate  of 
20,000  bushels  per  month  would  be  a  delivery 
within  a  reasonable  time.  But  this  was  not 
what  was  undertaken  to  be  shown.  No  evi- 
dence as  to  what  would  be  a  reasonable  time 
was  elicited  or  offered.  The  evidence  tended 
to  prove  an  express  contract  to  deliver  ^,000 
bushels  a  month,  no  more,  no  less, without  ref- 
erence to  the  circumstances  ordifflcultipsof  the 
delivery  bearing  upon  the  question  of  reason- 
able time.  This  evidence  was  objected  to  as  in- 
competent under  the  statements  of  the  com- 
plaint, and  as  variant  from  its  allegations.  The 
variance  is  apparent.  As  a  rule,  where  there  is 
an  express  contract,  parties  cannot  abandon  it 
and  resort  to  an  implied  one;  but  the  contract  as 
made  must  be  the  measure  of  their  respective 
rights  and  liabilities.  The  defendant  had  a  right 
to  be  advised  by  the  pleadings  in  advance  of  the 
trial  of  the  suMtantial  terms  and  conditions  of 
the  contract  under  which  its  liability  to  a  Judg- 
ment was  sought  to  be  enforced.  Hence  the 
variance  was  material,  and  the  issue  under  the 
evidence  should  have  been  found  against  the 
plaintiff  for  that  reason.  Steph.  Pi.  118;  1 
Chitty,  PI.  318,  819;  Bliss,  Code  PI.  §  438  tff 
«^g^  Oheney  v.  Barber,  1  Colo.  78. 

We  have  carefully  considered  whether  or 
not  under  section  78  of  the  Code,  relating  to 
defective  pleadings  and  variances,  the  errors 
discussed  in  this  opinion  might  be  properly 
disregarded.  The  provisions  of  the  Code  are 
liberal  in  allowing,  upon  proper  application 
and  terms,  the  correction  of  mistakes  in  the 
pleadings  and  proceedings  in  civil  actions.  We 
should  not  be  disposed  to  allow  parties  to  take 
advantage  of  ordinary  defects  for  the  first  time 
in  the  appellate  court.  But  when  a  party 
makes  objection  on  account  of  a  material  or 
substantial  defect,  in  a  proper  manner,  and  in 


An  amended  pleadinir  takes  the  place  of  the 
pleading  amended,  and  the  oriffinal  drops  out  of, 
and  oeases  to  be  a  part  of.  the  record.  Caledonia 
Oold  Min.  Co.  v.  Noonan,  3  Dak.  169. 

Jtfotions  in  di»Grttion  of  court. 

Motions  for  leave  to  amend  are  addressed  to  the 
sound  discretion  of  the  court;  and  unless  it  is  affirm- 
atively shown  that  this  discretion  was  abused,  their 
refusal  is  held  not  to  be  erroneous.  Newburgr  Pe« 
trolum  Co.  v.  Weare,  7  West.  Rep.  787,  44  Ohio  St. 
004;  Cheney  v.  Q*Brien,  09  Cal.  200;  Hexter  v.  Schnei- 
der. 14  Or.  184. 

The  only  limitation  upon  the  discretion  of  the 
court  in  allowing  amended  pleadings  to  be  filed  is 
tbat  they  must  be  in  furtherance  of  Justice,  and 
must  not  change  substantially  the  claim  or  defense. 
Greer  v.  Covington,  83  Ky.  410. 

An  amendment  is  in  the  discretion  of  the  lower 

court,  which,  unless  abused,  will  not  be  reviewed. 

Pangbom  v.  Continental  Ins.  Co.  (Mich.)  12  West. 

Bep.  489;  Bullitt  Go.  v.  Washer,  130  U.  S.  liSi  (83  L. 

ed.  885). 

Tdne,  when  aUoweH, 

An  amendment  to  a  declaration  may  be  allowed 
after  default,  at  the  discretion  of  the  court.  Bon- 
dur  V.  Le  Bourne,  8  New  Eng.  Rep.  016,  79  Mc.  21. 

An  amendment  introducing  a  new  cause  of  action 
cannot  be  allowed  against  a  defauUcd  defendant 
without  notice.  Ball  v.  Danf  oi-th,  1  New  Eng.  Rep. 
66,  03  N.  H.  420. 

6  L.  R.  A. 


After  a  demurrer  is  sustained  to  a  complaint,  an 
amendment  strildng  out  certain  words  and  insert- 
ing others  is  not  ground  for  reversal  of  judgment. 
Keister  v.  Myers,  14  West.  Rep.  823, 115  Ind.  mz. 

Amendments  of  either  form  or  subetanoe  to  coa- 
f  orm  to  the  evidence  will  be  allowed  at  any  time 
be  Pore  decree.    Paterson  v.  Dakln,  31  Fed.  Rep.  682. 

Pleading  may  be  amended  so  as  to  conform  to  the 
issue  tried,  after  the  evidence  is  concluded.  Palmer 
V.  MoMasters,  0  Mont.  109. 

Amendments  should  always  be  allowed  where 
they  do  not  change  the  issues  or  cause  delay.  Gar- 
ter V.  Farrell,  39  La.  Ann.  102. 

Under  tbe  provisions  of  the  Code,  the  courts  have 
the  power,  both  before  and  after  Judgment,  to  al- 
low amendments  to  the  pleadings  when  they  do  not 
substantially  change  the  cause  of  action  orderensc. 
Knott  V.  Taylor,  96  N.  C.  5f>3. 

After  appeal  an  amendment  may  be  mn^e  not 
changing  the  cause  of  action.  Shaffner  v.  Lcaby,  S 
West.  Rep.  397, 21  Mo.  App.  HO. 

Terms  imposed. 

The  court,  upon  such  terms  as  may  be  Just,  mar 
permit  the  amendment  of  a  pleading  after  tbe  evi- 
dence is  introduced,  and  before  tbe  cause  is  sub- 
mitted to  the  Jury.    Brown  v.  Rogers,  20  Neb.  647. 

The  terms  imposed  are  such  costs  and  expenses, 
if  any,  as  the  party  will  lose  by  reason  of  the  d^ 
sired  amendment.  Gilchrist  v.  GUchristi  44  How. 
Pr.  817;  Boone,  Code  Pi.  485. 
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apt  time,  and  the  opposite  party,  instead  of  ap- 
pljring  for  leave  to  amend,  succeeds  in  procur- 
ing a  ruling  in  his  favor  by  the  trial  court,  he 
does  so  at  his  periL 

In  view  of  the  foregoin?  conclusions,  we  do 
not  deem  it  necessary  to  discuss  at  length  the 
other  assignments  of  error.  If  there  was  a  con- 
tract for  the  delivery  of  the  coal  within  twelve 


months,  and  the  buyer  actually  received  and 
accepted  a  part  tbereof  witbin  that  period,  the 
claim  that  the  contract  was  void  under  the 
Statute  of  Frauds  would  seem  to  be  un- 
founded. 

Thejudgmentof  the  District  Court  U  re^ened^ 
and  the  cause  remanded. 


KAJJ^SAS  SUPREME  COURT. 


CITY  OF  TOPEKA,  Plff.  in  Err.^ 
Procule  MARTINEAU. 

( Kan. ) 

^1.  In  an  action  ag^ainst  a  dty  to  reooT- 
er  fbr  the  depreciation  in  the  value  of 
property  by  reason  of  lowerinff  the  flrrade  of  the 
street  In  front  of  suoh  property,  it  is  not  error  to 
permit  a  witness  to  testify  that  the  property  Is 
worth  a  certain  sum  less,  or  one  third  leas,  on  ac- 
oount  of  the  chanflro  of  grade,  where  suoh  witness 
has  already  testified  what  the  value  was  before 
the  grade  was  altered. 

2*  In  such  a  case*  the  cost  of  lowerinff  a 
buildinip  on  the  property  to  the  newly-estab- 
lished grade  may  be  shown  as  an  element  of  the 
damage  suffered* 

8«   On  thetrialt  evidence  was  offered  in 

court  to  show  the  depreciation  in  value  of  the 
property,  and«  by  consent  of  both  parties,  the 
jury  was  sent  by  the  court  to  view  the  premises, 
after  whicb,in  charging  the  Jury,the  following  in- 
struction was  given:  **The  court  has  sent  you  un- 
der charge  of  a  bailiff,  to  examine  the  premises  in 
question.  You  may,  in  considering  your  verdict, 
talEe  into  consideration  the  result  of  your  obser- 
vation in  connection  with  the  evidence  produced 
before  you.**  Held,  that  the  giving  of  the  Instruc- 
tion was  not  error. 

KOctober  6, 1889 J 

ERROR  to  the  District  Court  for  Shawnee 
County  to  review  a  Judgment  in  favor  of 
plaintiff  upon  an  appeal  from  an  award  by  ap- 
praisers of  damages  to  pioperty  injured  by  a 
change  of  street  ffrade.    Affirmed, 

The  case  is  sumciently  stated  in  the  opinion. 

J/r.  G.  B.  Andrews,  with  Mr.  W.  A«  S. 
Bird,  OityAtty,,  for  plaintiff  in  error: 

Witnesses  cannot  estimate  damages.  This 
is  exclusively  the  province  of  thejury. 

1  Sutherland,  Damages,  794;  Wichita  db  W. 
H.  Co.  V.  Kulin,  88  Kan.  675;  Atlantic  d;  Oreai 
Western  B.  Co,  v.  Campbell,  4  Ohio  St.  585. 

Opinions  as  to  cost  of  lowering,  the  build- 
ing to  grade  could  not  be  given.  Damages 
must  be  the  natural  and  proximate  result  of 
the  injury. 

2  Greenl.  Ev.  §  256;  1  Sedgw.  Damages,  7th 
€d.  267,  268;  1  Sutherland,  Damages,  17  et  seq. 

The  true  measure  of  damages  is  the  actual 
loss  or  depredation  in  the  value  of  the  prop- 
erty. 

Elgin  v.  Eaton,  83  III.  535;  C?um  v.  W(/rcea' 
ter,  108  Mass.  60,  67;  Hanover  Water  Co.  v. 
Ashlandlran  Co.  84  Pa.  279;    Chaee  v.  N.T. 

*Head  notes  by  Johnston,  J, 
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Cent,  R  Co.  24  Barb.  278;  Hbmeer.  Hdmnumd, 
89  Barb.  89;  Denver  v.  Bayer,  7  Colo.  118, 187: 
Ft.  Worth  d  D.  a  B.  Co.  v.  EogseU  (Tex.)  4 
S.  W.  Rep.  865;  8  Sutherland,  Damages,  873. 

It  is  not  the  cost  of  restoring  the  property  to 
its  original  condition,  or  of  making  such  alter- 
ations as  the  owner  might  judge  necessary  to 
make  it  conform  to  the  change,  for  this  is  no 
test  of  the  extent  of  the  Injury. 

Hosking  v.  Phillips,  8  Excb.  166,  183,  p&r 
Parke,  B.;  Chase  v.  Worcester,  108  Mass.  60, 
67;  McQuircT.  Grant,  25  N.  J.  L.  356.  868; 
De  Costa  v.  Mass.  Flat  Water  d  Min.  Co.  17 
Cal.  618;  Esierbrook  v.  ErieB.  Co.  51  Barb.  94; 
Oilmore  v.  DriscoU,  122  Mass.  199,  209;  Karst 
V.  8t.  Paul  etc.  B.  Co.  22  Minn.  118.  122. 128. 

Opinion  evidence,  when  not  of  an  expert, 
should  be  based  upon  the  personal  knowledge 
of  the  witness;  and  it  is  error  to  put  hypo- 
thetical questions  to  anon-expert  witness. 

Bricker  v.  Lightner,  40  Pa.  205;  State  v. 
KUnger,  46  Mo.  224;  Ckm.  v.  Rich,  14  Gray, 
835;  BusseU  v.  8iaU,  58  Miss.  867;  Dunham's 
App.  27  Conn.  192. 

A  juror  cannot  give  a  verdict  on  his  own 
private  personal  knowledge. 

Schmidt  V.  N.  T.  Union  Mut.  F.  Ins.  Co.  1 
Gray.  535;  U,  P.  B.  Co.  v.  Shannon,  88  Ean. 
446,  448;  HoiDser  v.  Com.  51  Pa.  882;  Wrighi 
V.  Carpenter,  49  Cal.  607;  Close  v.  Sixmrn,  2fl 
Iowa,  503;  ChuU  v.  StaU,  19  Minn.  271. 

Messrs,  Waters  A  Chase  for  defendant  in 
error. 

Johnstonp  J,,  delivered  the  opinion  of  the 
court: 

This  was  an  appeal  by  Procule  Martinean 
from  an  award  of  damages  for  injuring  his 
property  in  the  City  of  Topeka  by  lowering 
the  established  street  crade  in  front  of  the 
same.  The  trial  resulted  in  a  verdict  and  judg- 
ment against  the  Citv  for  $800.  and  it  brings 
the  case  here,  complaining  of  rulings  on  the 
admission  of  evidence,  and  m  charging  the  jury. 
It  is  claimed  that  witnesses  were  permitted  to 
give  an  estimate  of  the  damage  suffered,  and 
to  do  that  which  the  jury  alone  can  do.  But 
the  record  does  not  sustain  the  claim.  One  wit- 
ness, who  was  competent  to  testify,  had  given 
the  value  of  the  property  before  the  change  of 
^ade  at  $10,000,  and  was  allowed  to  state  that 
it  was  $2,000  less  after  the  grade  was  lowered. 
Another  witness,  who  had  given  the  value  im- 
mediately before  the  change,  stated  that  it  was 
worth  one  third  less  after  the  change  bad  been 
made.  No  prejudice  could  result  from  this 
testimony.  It  is  conceded  that  the  correct 
method  of  proving  the  damans  is  to  show,  by 
the  opinions  of  competent  witnesses,  the  valoo 
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of  the  property  before  the  injury,  and  after- 
wards, and  tbe  difference  would  be  the  amount 
of  damages  which  should  be  awarded.  There 
is  but  liitle  practical  difference  between  this 
plan  and  tbe  one  adopted, — no  difference  be- 
tween $3,000  and  an  amount  $2,000  less  than 
$10,000. 

Having  given  the  value  before  the  change, 
it  is  not  error  for  the  witness  to  testify  that  the 
property  was  worth  a  certain  sum  less  than  that 
value,  or  a  fraction  of  such  value.  Nor  is  there 
any  force  in  the  objection  that  the  court  per- 
mitted evidence  to  go  to  the  jury  of  the  cost  of 
lowering  the  building  to  the  established  grade. 
It  may  be  conceded  that  it  is  not  the  proper 
measure  of  damaores  in  the  action,  but  this  cost 
is  an  element  which  the  jury  may  properly  con- 
sider to  ascertain  the  damage  or  difference  in 
value  of  the  property  before  and  after  the  in- 
Jury. 

The  last  objection  is  that,  after  the  court  had 
permitted  the  jury  to  view  the  premises,  it  gave 
this  instruction :  '*  The  court  has  sent  you,  un- 
der charge  of  a  bailiff,  to  examine  the  premises 
.  in  question.  Tou  may,  in  considering  your  ver- 
dict, take  into  consideration  the  result  of  your 
observation  in  connection  with  the  evidence 
produced  before  you." 

It  is  assumed  that  the  instruction  eiven  war- 
rants the  jurors  in  basing  their  verdict  on  the 
knowledge  gained  at  the  view,  in  disregard  of 
the  testimony  given  in  court,  if  thev  so  desire. 
This  assumption  is  unwarranted  by  the  lan- 
guage employed.  The  court  does  not  even  say 
thnt  the  information  so  acquired  is  evidence, 
much  less  that  the  verdict  may  rest  alone'  on 
such  knowledge.  It  advises  them  to  use  the 
result  of  their  observation  in  connection  with 
the  evidence.  In  a  prior  instruction  the  jury 
were  told  that  their  verdict  should  be  founded 
on  the  evidence  and  on  the  law,  which,  taken 
in  connection  with  the  instruction  objected  to, 
was  no  more  than  to  say  that  in  arriving  at  a 
verdict  they  were  to  judge  the  evidence  m  the 
light  and  with  the  aia  of  what  they  saw  at  tbe 
view.  We  think  the  instruction  was  not  erro- 
neous. In  reaching  the  conclusion,  it  is  not 
necessary  that  we  should  indorse  the  theory 
adopted  by  some  of  the  courts,  that  the  jury 
are  not  bound  by  tbe  testimony  of  the  witness- 
es, but  may  rest  their  verdict  solely  on  what  is 
learned  at  the  view.  Remy  v.  Municipality 
No.  f .  12  La.  Ann.  500:  Toledo,  A.  A,  db  Q.  T, 
R.  Co,  V.  Dunlap,  47  Mich.  456;  ChamherUn  v. 
Brown,  2  Doug.  (Mich.)  120. 

Neither  are  we  disposed  to  go  to  the  extreme 
length  contended  for  in  this  case,  and  which 
finds  support  in  some  of  the  decided  cases,  that 
it  is  error  to  instruct  the  jury  to  take  into  con- 
sideration, in  any  dc^e,  the  knowledge  ac- 
quired at  the  view,  as  it  is  not  evidence  at  all 
upon  which  a  verdict  is  to  be  founded.  Close 
▼.  Samm,  27  Iowa,  503;  Wright  v.  Carpenter, 
49  Cal.  607:  Heady  v.  Tump.  Co.  52  Ind.  117. 

The  jurors  are  the  judges  of  the  facts,  and. 
to  enable  them  to  correctly  determine  the  facts, 
the  Legislature  has  provided  that,  in  certain 
cases,  they  shall  be  conducted  in  a  body,  and 
be  shown,  by  someone  appointed  for  that  pur- 
pose, the  property  which  is  the  subject  of  liti- 
gation, or  the  place  in  which  any  material  fact 
occurred.     Civil  Code.  §  277. 

The  evident  theory  and  intention  of  the  Leg- 
5  L.R.  A. 


islature  was  that  cases  would  arise  in  whieh  tt 
would  be  necessary  and  proper  that  the  evi- 
dence offered  in  court  should  be  supplemented 
by  the  knowledge  gained  by  the  jury  from  a 
view.  It  would  be  impracticable  and  foolish 
to  require  a  court,  after  having  sent  a  jury  to 
view  tbe  property  or  place,  to  direct  them  not 
to  consider  what  they  had  there  observed,  and 
what  was  obvious  to  all  who  might  look.  In 
considering  this  question  the  Supreme  Coait 
of  Wisconsin  said:  '*  We  understand  that  the 
object  of  a  view  is  to  acquaint  tbe  jury  with 
the  phvsical  situation,  condition  and  surround- 
ings of  the  thing  viewed.  What  th^^y  see  tb^ 
know  absolutely.  If  a  witness  testify  to  any- 
thing which  they  know,  by  the  evidence  of  their 
senses  on  the  view,  is  false,  they  are  not  bound 
to  believe — indeed  cannot  believe — Uie  witness, 
and  they  may  disregard  his  testimony  although 
no  other  witness  has  testified  on  the  stand  to 
the  fact  as  the  jury  know  it  to  be.  For  ex- 
ample, if  a  witness  testify  that  a  certain  farm 
is  hilly  and  rugged,  when  the  view  has  dis- 
closed to  the  jury,  and  to  every  juror  alike,  that 
it  is  level  and  smooth,  or  if  a  witness  testify 
that  a  given  building  was  btnmed,  before  the 
view,  and  the  view  discloses  thati  it  had  not 
been  burned,  no  contrary  testimony  of  wit- 
nesses on  the  stand  is  required  to  authorize  the 
jury  to  find  the  fact  as  it  is,  in  disregard  of  tes- 
timony given  in  court"  Washburn  ▼.  US/- 
toaukee  dL.  W.  R.  Co.  60  Wis.  864,  86a 

In  the  excellent  work  of  Judge  Thompson  on 
the  subject  of  Trials  he  thoroughly  examines 
this  question,  and  the  decisions  relating  to  tbe 
same,  and  reaches  the  conclusion  that  tbe  in- 
formation obtained  at  the  view  is  evidence  to 
be  considered  in  connection  with  that  offered  in 
court;  "  but  the  evidence  which  the  jurors 
may  acquire  from  making  the  view  is  not  to  be 
elevated  to  the  character  of  exclusive  or  pre- 
dominating evidence.  They  are  not  to  disre- 
gard other  evidence  in  regard  to  the  character 
and  value  of  the  propertv;  and  an  instruction 
which  conveys  to  them  the  impression  that  they 
may  do  so  is  erroneous."    Section  895. 

To  meet  the  objection  that  the  knowledge  se- 
quired  in  making  the  view  cannot  be  incorpo- 
rated in  a  bill  of  exceptions  so  as  to  be  conveyed 
to  the  minds  of  the  appellate  judges,  it  is  held 
to  be  necessary  that  the  verdict  should  be  sup- 
ported by  other  evidence;  and,  unless  it  is  sup- 
ported by  substantial  testimony  given  by  sworn 
witnesses  the  reviewing  court  should  set  aside 
the  verdict.  This  theory  is  more  reasonable 
than  the  one  that  what  jurors  see  and  know 
while  making  the  view  is  to  be  shut  out  of  their 
minds  as  evidence,  and  is  not  without  support. 
Id.  %^Sd8etseq.;  Neilson  v.  Chicago,  M.  <fc  N^ 
W,  R.  Co.  58  Wis.  517;  WaOiburn  v.  Milwtur 
kee  d  L.  W.  R.  Co.  59  Wis.  864;  Parks  v.  Bos- 
ton, 16  Pick.  209;  Toledo,  A.  A.  d  G.  T.  R.  Co. 
V.  Dunlap,  47  Mich.  456.  See  also  Kansas 
CUy  d}8.  W.R.  Co.  v.  Baird  (Kan.)  21  Pac 
Rep.  227. 

The  instruction  given  in  the  present  case, 
however,  is  not  objectionable  under  either 
theory.  The  other  evidence  given  by  the  wit- 
nesses in  court  amply  sustains  the  verdict,  and 
it  is  manifest  that  the  court  did  not  intend  to 
charge  that  the  juiy  might  ignore  such  evi- 
dence; nor  does  the  language  employed  by  the 
court  go  beyond  the  theory  first  mentioned,  tliat 
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the  Tlew  wbieh  the  fury  make  is  only  to  enable 
them  to  nnderstand  and  apply  the  evidence 
which  they  have  heard. 


We  find  no  error  in  the  record^  omd  fhtftforo 
the  judgment  will  he  afflrmedm 
All  the  Justices  concur. 
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R  F.  HARRIS,  Appt, 

M.  G.  HOWB,  Receiver,  etc. 

( Tez.. ) 

A  ndlroad  eompany  which  sellB  as  flrsi- 
cUuNi*  and  for  a  fuil  first-class  fare,  a  ticket  over 
its  own  and  other  lines,  upon  whioh  Is  printed  a 
inrovision  that  In  selling  tne  tioket  the  company 
acts  only  as  agent  and  Is  not  responsible  beyond 
Its  own  line,  is  not  liable  to  the  pumhaaer  on  ac- 
count of  the  latter*  s  being  ejected  from  a  flrst- 
•laas  and  compelled  to  travel  in  a  second-class 
oar  on  another  line,  at  least  in  the  absence  of  neg- 
ligence in  the  issuance  of  the  ticket. 

(October  IS,  1380.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  of  Shelby  County  in 
favor  of  defendant  in  an  action  to  recover 
damaiipes  because  plaintiff  was  elected  from  a 
first-class  railway  car  and  compelled  to  ride  in 
a  second-class  car.    Affirmed, 

The  facts  sufficiently  appear  in  the  opinion. 

Meitsrs,  E.  B.  Wheeler  and  R.  S.  Bry- 
arly*  for  appellant: 

When  various  connecting  lines  of  common 
carriers  entd*  into  an  arrangement  by  which 
each  company  of  carriers  is  authorized  to  sell 
through  tickets  over  all  of  such  connecting 
lines,  and  a  ticket  is  so  sold,  and  by  the  neglf 
genceof  one  of  such  connecting  lines,  its  agents 
or  servants,  injury  results  to  the  holder  of  such 
ticket,  he  has  his  action  against  the  company 
selling  the  ticket,  and  su(m  company  has  re- 
course against  the  one  on  whose  line  and  by 
whose  negligence  the  injury  was  done. 

Houston  <&  T.  a  R.  Co.  v.  HiU,  68  Tex.  884; 
Galveston,  H.  d  H.  R.  Oo,  v.  Allison,  59  Tex. 
198;  Thompson,  Carr.  406,408,  note,  412. 

Contracts  limiting  the  liability  of  common 
carriers  of  passengers  are  contrary  to  public 
policy,  and  if  made  will  not  be  enforced. 

Oulf,  0,  &  8.  F.  R.  Co,  V.  McOovm,  65  Tex. 
640;  Grand  Trunk  R.  Co,  v.  Stevens,  95  U.  S. 
655  (34  L.  ed.  535);  y,  Y,  Cent.  R,  Co,  v.  Lock- 
uood,  84  U.  8.  17  Wall.  857(21  L.  ed.  627). 

There  is  an  implied  contract  on  the  part  of 
the  carriers  to  protect  passengers  from  discom- 
forts arising  from  the  acts  of  other  passengers, 
whether  the  discomforts  be  mental  or  physical. 

St.  Louis,  A.di  T.R.  Co.  v.  Mackie,  71  Tex. 
491. 

The  appellee  stood  bound  bv  his  contract  to 
transport  or  to  see  that  appellant  and  her  chil- 
dren were  transported  as  nrst-class  passengers 
and  in  first-class  coaches  fromTimpson  to  Boli- 
var; and  if  he  depended  upon  a  sub-contractor 
or  agent  to  perform  a  part  or  even  all  of  his 
said  contract  he  is  liable  for  the  misfeasance 
or  wrong-doing  of  such  sub-contractor  or  agent. 

Ibid.;  Candee  v.  Pennsylvania  R,  CS.  21 
Wis.  682;  Quimby  v.  Vanderbilt,  17  N.  Y.  806; 
Great  Western  R.  Co,  v.  Blake,  7  Hurlst.  &  N. 
ff  Ti.  I?.  A, 


987;  Thompson,- Carr.  of  Passengers,  68, 60, 408; 
Hawerofl  v.  Great  Northern  R,  Co.  21  L.  J.  N. 
B.  (Q.  B.)  178.  16  Jut.  196;  DenUm  ▼.  Great 
Northern  R.  Co,  6  El.  &  Bl.  860. 

When  a  railroad  company  sells  a  through 
passenger  ticket  by  a  specified  route  to  some 
point  on  lines  of  road  belonging  to  other  com- 
panies in  other  States,  the  undertaking  of  the 
first-named  company  is  to  transport  the  passen- 

fer  and  his  baggage  safely  to  such  place  of 
estination,  andit  is  liable  to  him  for  any  injury 
to  his  person  or  baggage  occurring  on  any  of 
said  connecting  lines  of  road  in  violation  of 
such  undertaking. 

St.  Louis,  A,  db  T  R,  Co,  ▼.  Madkie,  71  Tex. 
496;  Candee  v.  Penneylvania  R.  Go,  and  Quimby 
V.  Vanderbilt,  supra;  Houston  db  T,  C.  R,  Co. 
V.  HiU,  68  Tex.  884;  111.  Cent,  R.  Ch.  v.  Cope- 
land,  24  111.  832;  Peet  v.  Chicago  dk  N.  W.  R, 
Co,  19  Wis.  118;  WiUiams  v.  Vanderbilt,  28  N. 
Y.  217;  Great  Western  R,  Co.  v.  Blake,  supra; 
Weed  V.  Saratoga  d  8,  R.  Co.  19  Wend.  589; 
Carter  ▼.  Peek,  4  Sneed,  203;  Croft  v.  Balti- 
more db  0.  R.  Co.  1  MacArth.  492;  Mytton  v. 
Midland  R  Co,  4:  Hurist.  &  N.  615;  Burnell  v. 
N  T.  Cent.  R.  Co.  45  N.  Y.  184;  Wheeler  v.  San 
Frandseo  db  A.  R.  Co,  81  Cal.  46;  Cary  v. 
Cleveland  db  T.  R  Co.  29  Barb.  85;  Bissell  v. 
Mich.  Southern  db  N.  1.  R.  Co.  22  N.  Y.  258; 
Buffeit  V.  Tnni  db  B.  R.  Co,  40  N.  Y.  168;  Mc- 
Elroy  V.  Nashua  db  L.  R.  Corp.  4  Cush.  400; 
Peters  v.  Rylands,  20  Pa.  497;  McLean  v.  Bur- 
bank,  11  Mmn.  277;  Murch  v.  Concord  R.  Corp. 
29  N.  H.  9;  Nashville  db  0.  R  Co.  y.  S^ay- 
berry,  9  Heisk.  852. 
'^o  appearance  for  appellee. 


» J. ,  delivered  the  opinion  of  the  court: 
This  suit  was  brought  by  appellant  against 
appellee,  as  receiver  of  the  Houston,  East  & 
West  Texas  Railway  Co.,  to  recover  damages. 
Appellant  charges  that  appellee,  through  his 
agent  at  Timpson,  Tex.,  made  with  her  an  ex- 
press contract  to  transport  her  and  her  three 
small  children  from  Timpson,  Tex.,  to  Bolivar, 
Tenn.,  as  first-class  passengers  in  first-class 
coaches,  for  which  appellant  paid  appellee  in 
advance  the  compensation  demanded;  and  that, 
in  disregard  of  such  contract,  she  and  her  chil- 
dren were  compelled  by  a  conductor  on  the 
route  to  leave  the  first-class  coach  and  enter 
the  smoking-car  of  the  train  on  which  they 
were  being  transported,  and  remain  there  from 
11  o'clock  at  night  until  10  o'clock  the  next 
day,  under  circumstances  and  surroundings 
described  as  being  very  uncomfortable  and  dis- 
agreeatile.  The  evidence  shows  that  appel- 
lant purchased  from  appellee  a  coupon  ticket 
from  Timpson,  Tex.,  to  Bolivar,  Tenn,,  poy- 
inff  him  the  price  asked  for  it;  that  appellant 
asked  appellee's  agent,  who  sold  her  the  tioket, 
if  it  was  a  first-class  one,  and  he  informed  her 
that  it  was,  and  would  carry  her  through  att 
right,  without  any  trouble  whatever. 


See  also  35  L.  R.  A.  699;  40  L.  R.  A.  78. 
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The  coupons  were  for  passage  over  the  Hous- 
ton, East  &  West  Texas  Railway,  the  Vicks- 
burg,  Shreveport  &  Pacific  Railroad,  and  the 
Illinois  Central  Railroad.  The  price  paid  was 
the  full  local  fare  of  each  road,  added  together, 
and  the  gross  sum  to  which  it  was  entitled  was 
paid  by  the  road  receiving  it  to  each  of  the 
other  roads.  Appellant  was  received  and  trans- 
ported over  the  first  two  roads  as  a  first  class 
pa8sen&;er,  but  when  she  reached  the  Illinois 
Central,  notwithstanding  the  ticket  that  she 
presented  entitled  her  to  travel  in  its  first-class 
cars,  the  conductor  insisted  that  it  did  not,  and 
compelled  her  to  go  into  a  second-class  car,  and 
stay  there  under  the  circumstances  alleged  in 
her  petition.  The  ticket  is  made  part  of  the 
statement  of  facts,  and,  among  other  printed 
clauses,  contains  one  in  the  following  words: 
'*  That  in  selling  this  ticket  the  Houston,  East 
&  West  Texas  Railway  Company  acts  only  as 
agent,  and  is  not  responsible  beyond  its  own 
line." 

The  court  charged  the  jury  to  find  for  de- 
fendant. 

The  question  of  the  liability  of  a  railroad 
flelling  a  through  ticket  beyond  its  own  termi- 
nus, and  over  connecting  roads,  has  been  much 
discussed, and  different  opinions  have  prevailed. 
The  same  question  has  arisen  with  regard  to 
the  liability  of  the  receiving  company  .for 
freight  shipped  beyond  its  own  terminus  over 
conneciing  lines  or  transportation;  but  the  ex- 
istence of  such  liability  seems  now  too  firmly 
established  to  iustify  further  discussion.  There 
exists  respectable  authority  to  the  effect  that  a 
distinction  exists  in  this  respect  between  the 
carriage  of  goods  and  of  passengers.  Hutch- 
inson, Carr.  464;  2  Redf.  Railroads,  818. 

Other  authorities  hold  that  there  are  no  sub- 
stantial distinctions  between  the  rules  govern- 
ing the  two  subjects.  Quiniby  v.  VanderbUi, 
17  N.  Y.  818. 

In  principle  we  can  see  no  distinction.  It 
has  been  contended  that  it  is  ultra  vires  for  rail- 
road corporations  to  contract  to  carry  beyond 
their  own  lines,  but  the  great  weight  of  author- 
ity unquestionably  is  that,  however  that  may 
be,  the  carrier  that  engages  in  such  an  under- 
taking is  estopped  from  aenying  its  obligation 
to  penorm  it.. 

In  Hutchinson  on  Carriers,  p.  117,  it  is  said 
with  regard  to  the  carriage  of  goods:  '*  It  is 
universally  conceded  that  he  may  bind  himself 
by  an  express  contract  to  carry  to  any  distance 
or  to  any  destination,  whether  the  carriage  can 
be  accomplished  by  his  own  means  of  convey- 
ance, upon  his  own  route,  or  will  require  the 
employment  of  agents  or  subsidiary  carriers  be- 
yond it.  In  this  respect  he  may  bind  himself 
to  the  same  extent  as  other  contracting  parties, 
even  to  the  performance  of  impossibilities,  if  he 
will." 

The  oblis:ation  to  convey  passengers  over  its 
own  line  not  only  exists  as  a  public  duty,  inde- 
pendently of  any  contract  to  do  so,  but  from 
considerations  of  public  policy  it  cannot  even 
be  modified  by  contract  so  as  to  exempt  the 
carrier  from  the  duty  to  protect  the  passenger 
from  consequences  of  negligence  of  its  agents 
and  servants.  Gulf,  0,  S  8,  F,  B.  Co,  v.  Mo- 
Gown,  65  Tex.  640. 

Beyond  its  own  line,  a  different  rule  in 
some  respect  prevails.    It  is  only  because  the 
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carrier  has  voluntarily  contracted  to  do  so  that 
it  can  be  required  to  transport  a  passenger  over 
any  other  than  its  own  line;  and  it  results  that, 
like  other  contracting  parties,  it  may  define  the 
terms  and  limit  the  extent  of  its  undertaking 
over  other  lines,  insomuch  as  may  be  reguired 
to  leave  upon  them  the  responsibilities  of  their 
own  negligence. 

The  case  of  Pennsylvania  Gent,  B.  Oo.  v. 
BcJiwa/nenberger,  45  Pa.  208,  was  for  the  recov- 
ery of  damage  for  the  loss  of  baggage.  The 
ticket  sold  by  defendant  to  the  passenger  con- 
tained a  stipulation  as  follows:  ''In  selling 
this  ticket  for  passage  over  roads  west  of  Pitts- 
burgh the  Pennsvl  vania  Railroad  Company  acts 
only  as  agent  for  the  western  lines,  and  as- 
sumes no  responsibility  west  of  Pittsburgh.** 
The  court  says:  "The  defendants  are  not  com- 
mon carriers  except  between  Philadelphia  and 
Pittsburgh.  They  were  under  no  obligation  to 
cany  plaintiff  beyond  the  termination  of  their 
route,  or  to  transport  his  luggage.  It  is  true, 
they  received  the  fare  for  the  whole  distance 
from  Philadeli)hia  to  Cincinnati,  and,  if  that 
were  all,  it  might  raise  a  presumption  of  an 
agreement  to  carry  over  the  entire  route  be- 
tween the  two  cities.  But  contemporaneously 
with  the  receipt  of  the  fare,  and  as  evidence  of 
the  contract  into  which  they  entered,  they  gave 
to  the  plaintiff  a  ticket  informing  him  that  they 
assumed  no  responsibility  for  its  carriage,  and, 
of  coui-se  for  the  carriage  of  his  baggage,  be- 
yond Pittsburgh.  They  notified  him  that  they 
acted  only  as  agents  for  the  carriers  whose 
route  extended  west  from  Pittsburgh,  and  not 
at  all  for  themselves.  With  this  express  dis- 
claimer of  personal  liability,  there  is  no  possi- 
bility of  implying  an  engagement  It  is  not  to 
be  doubted  tbat  the  defendants  could  act  as 
agents  for  a  connecting  railroad  line,  and,  if 
they  could,  the  contract  for  carriage  between 
Pittsburgh  and  Cincinnati  was  with  the  prin- 
cipals of  defendants,  and  not  with  themselves 
Their  own  engagement  was  performed  when 
they  had  transported  plaintiff  to  Pittsburgh, 
and  delivered  his  baggage  to  the  carriers  on  the 
connecting  railroad  beyond,  leading  to  Cincin- 
nati, ...  A  carrier  .  .  .  may  not  re- 
lease himself  from  responsibility  for  want  of 
ordinary  care.  Here,  however,  was  no  attempt 
by  defendants  to  limit  their  responsibility  as 
common  carriers.  There  was  nothing  more 
than  an  express  refusal  to  assume  an  additional 
and  unusual  liability,  a  careful  guarding  against 
the  implication  of  a  contract,  which,  without 
the  notice,  might  have  arisen  from  the  fact  that 
the  passage-money  for  the  entire  distance  to 
Cincinnati  was  here  received.  .  .  .  This  is 
the  whole  case.  The  plaintiff  breaks  down  in 
the  beginning.  He  fails  to  prove  that  these  de- 
fendants contracted  to  carry  him  and  his  bag- 
gage beyond  Pittsburgh.  Mis  remedy,  there- 
fore, is  not  against  them,  but  against  the  com- 
pany which  undertook  for  that  portion  of  the 
route  upon  which  the  carpet-bag  was  lost." 

It  is  equally  clear  in  the  case  before  ua  that 
the  defendant's  liability  for  negligence  was  by 
the  express  terms  of  the  contract  confined  toils 
own  line,  and  that  it  made  the  contract  for  the 
transportation  of  the  passenger  over  the  line 
where  the  alleged  wrong  was  committed  only 
as  the  agent  of  the  corporation  operating  sudi 
line;  and  we  conclude  that,  not  being  bound 


1889. 


EiBCHBR  T.  Milwaukee  Mechanigb  Mutual  Isbitbancb  Co. 


770 


by  its  chartei  as  a  public  carrier,  or  by  contract, 
express  or  impliea,  to  transport  the  plaintiff 
over  Uie  Illinois  Central  Railroad,  jthe  defend- 
ant was  not  liable  in  this  action,  and  the  court 


the  ticket  had  been  the  proximate  cause  of  the 
wrong  to  plaintiff,  tbe  rule  would  be  other- 
wise. Upon  tbe  material  issues  in  the  case 
there  is  no  controversy  about  the  facts,  or  con- 
flicting evidence. 


properly  so  charged  the  Jury. 
If  any  negligence  of  the  defendant  in  issuing  |     T?ie  judgment  Uaprm^d. 


WISCONSIN  SUPREME  COURT. 


John  KIRCHER 

MILWAUKEE    MECHANICS  MUTUAL 

INSURANCE  CO., 

Appt, 

(-...Wte..— ) 

1.  An  error  in  admlttln^f  testimony 
'whi<di  was  Immaterial  upon  any  of  the 
ISBues'submlttedfand  affected  no  substantial  right. 
Is  not  ground  of  revQiaal. 

8*  Whether  the  haiard  and  risk  is  in- 
creased by  the  use  of  tbe  upper  story  of  a 
building  for  shaving  hoops  is  a  question  for  the 
Jury. 

d«   The  opinion  of  alleged  experts  is  not 

admissible  on  the  question  whether  the  use  of 
the  second  story  of  an  Insured  building  for  the 
purpose  of  shaving  hoops  increased  the  risk  and 
hazard  of  the  insurer;  no  such  special  skill  or 
knowledge  fs  required  in  determining  that  ques- 
tioo  as  to  authorize  expert  testimony. 

4.  There  is  no  error  in  aUowingfConnsel 
to  comment  upon  the  failure  of  the  defendant 
to  produce  witnesses. 

6*  A  fbrfisitare  of  an  insurance  policy 

describing  the  building  as  a  dwelling-house  to  be 
occupied  by  tenants  for  three  years,  and  con- 
taining the  usual  condition  that  the  policy  shall 
be  forfeited  if  used  for  a  different  purpose,  will 
not  be  caused  by  the  use  of  the  second  story  in 
shaving  hoops  for  one  week  only,  where  such  use 
terminated  three  daj^s  before  the  fire,  and  the 
building  at  no  time  ceased  to  be  occupied  as  a 
dwelling-house,  and  the  use  in  no  way  contribut- 
ed to  the  loss  or  materially  increased  the  risk. 

(October  15, 1889.) 

APPEAL  from  a  judgment  of  the  Circuit 
Court,  Calumet  County,  in  favor  of  plain- 
tiff in  an  action  on  a  policy  of  fire  insurance. 
Affirmed, 

Statement  b^  Cassoday*  «/!.* 

This  action  is  to  recover  damages  by  reason 
of  loss  by  fire  of  a  two-story  frame  dwelling- 
house,  Januarv  10,  1886,  upon  a  policy  of  in- 
surance issued  to  the  plaintiff  by  tbe  defendant 
on  or  about  October  1,  1884,  coutaining  the 
following  provisions:  **It  is  also  agreed  by 
and  between  the  assured  and  tbe  Company 
that  this  policy  shall  be  wholly  void  under 
any  one  or  more  of  tbe  following  conditions,  to 
wit:  .  .  .  (6)  If  the  premises  shall  at  any 
time  be  occupied  or  used,  in  whole  or  in  part, 
for  any  parpose,  whether   manufacturing  or 

NOTB.— Fire  insurance  policy  is  avoided  by  change 
m  risk.  Gauges  which  operate  by  way  of  forfeit- 
ure must  be  strictly  construed.  Russell  v.  Oedar 
Bapids  Ins.  Go.  (Iowa)  4  L.  R.  A.  688. 
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otherwise,  different  from  that  set  forth  In  ths 
application,  or  written  in  this  policy,  without 
the  consent  of  this  Company  indorsed  hereon. 
.  .  .  (8)  If  the  risk  shall  be  increased  by 
means  within  the  control  of  the  assured,  with- 
out consent  thereto  indorsed  hereon." 

The  answer  consisted  of  denials  and  an  al- 
leged forfeiture  of  the  policy  bv  reason  of  mia- 
occupation  and  misuse  of  said  dwelling-house, 
or  some  part  thereof.  At  the  close  of  the  trial 
the  Jury  returned  a  special  verdict  to  the  effect 
that  tbe  plaintiff's  tenants  used  the  second  story 
of  said  building  in  shaving  hoops  for  a  period 
of  one  week  previous  to  the  fire,  but  that  such 
use  ceased  on  Thursday  night  before  the  fire, 
and  that  such  use  did  not  materially  increase 
the  hazard  and  risk;  that  the  plaintiff  paid  or 
caused  to  be  paid  to  the  defendant's  agent  for 
the  defendant  the  sum  of  $11.75  as  and  for  the 
premium  for  said  insurance,  and  for  the  survey 
and  application  therefor.  Upon  motion  of  the 
plaintiff  judgment  was  thereupon  rendered  in 
his  favor  upon  such  special  verdict.  From 
that  judgment  the  defendant  brings  this  ap- 
peal. 

Messrs.  WiDkler,  Flanderst  Smith* 
Bottum  ft  Vilaa*  for  appellant: 

It  is  no  excuse  that  the  change  of  occupation 
or  the  increase  of  hazard  was  made  by  a  ten- 
ant unknown  to  the  insured. 

DieU  V.  Adams  Co.  Mut,  Ins,  Oo.  68  Pa.  448; 
Liverpool  A  L,  &  Q»  Ins.  Co,  v.  Ounther,  116 
U.  8.  118  (29  L.  ed.  575);  Kelly  v.  WorcesUr 
Mut,  F,  Ins.  Co.  97  Mass.  284-287;  Mead  v. 
Ifbrthwestem  Ins.  Co,  7  N.  Y.  538. 

It  is  for  the  court  to  construe  this  contract. 
Change  of  occupation,  if  contrary  to  tbe  con- 
ditions of  tbe  policy,  avoids  the  policy;  increase 
of  hazard  merely  is  for  the  jury,  but  imdis- 
puted  and  plain  violation  of  terms  of  the  con- 
tract is  for  the  court. 

Blumer  v.  Phctnix  Ins,  Co.  45  Wis.  622;  Copp 
V.  German  Am,  Ins.  Co.  51  Wis.  687;  0*J^*elv. 
Buffalo  F,  Ins,  Co.  8  N.  Y.  122;  Insurance  Co. 
of  N.  A,  V.  McDowell,  50  111.  120,  and  cases 
cited  therein. 

Such  conditions  in  policies  are  to  secure  risks 
in  which  there  shall  be  no  motive  for  inten- 
tional or  dishonest  loss. 

Bedmon  v.  Phomix  F.  InS,  Co.  51  Wis.  801; 
nankins  v.  Bockford  Ins.  Co,  70  Wis.  1. 

The  claim  that  improper  use  merely  sus- 
pended the  operation  of  the  policy  without 
avoiding  it  is  neither  safe  nor  in  accord  with 
the  weight  of  authority,  nor  in  accord  with 
the  decisions  of  this  court. 

Dodge  Go.  Mut.  Ins.  Co,  ▼.  Bogers,  12  Wis. 
837;  Wustum  v.  City  F,  Ins.  Co.  15  Wis.  188, 
and  cases  cited. 

If  the  premises  become  vacant  or  unoccupied. 


uie  policy  IS  voia  unaer  a  conaiuon  maiuD^  » 
void  in  such  case,  and  the  question  of  increase 
of  hazard  will  not  be  considered. 

H^ustum  V.  City  F.  Ins,  Co.  mpra;  Hotehkiu 
▼.  Home  Ins.  Co.  68  Wis.  297;  Wakefield  v. 
Orient  Ins.  Co.  50  Wis.  682;  Fiiigerald  v.  Conn. 
F.  Ins.  Co.  64  Wis.  4^H;  McGlurey.  WaterUnon 
JR  Ins.  Co.  90  Pa.  277;  Barry  v.  PreseoU  Ins. 
Co.  85  Hun,  601;  Dennison  ▼.  Phcenixlns.  Co, 
62  Iowa.  467. 

Additional  insurance,  in  case  of  confhict  not 
allowine:  it  without  consent,  avoids  the  policy. 

Bonneville  v.  Western  Assur.  Co.  68  WU.  298; 
Keyser  v.  Hartford  F.  Ins.  Co.  (Mich.)  10  West. 
Bep.  666:  Landers  ▼.  Wat&rioum  F.  Ins.  Co.QKi 
N.  y.  414. 

Failure  to  disclose  a  mortgage,  whether 
known  or  not,  is  fatal  to  the  policy. 

Sdiumitsch  v.  Am.  Ins.  Co.  48  Wis.  26. 

Mr.  J«  E.  McMollen  for  respondent 
• 

Casaodayv  J. ,  delivered  the  opinion  of  the 
court: 

The  mere  fact  that  the  plaintiff  was  allowed 
to  testify  to  the  value  of  the  building  was  not 
Buch  an  error  as  should  work  a  reversal.  True, 
it  was  immaterial  upon  any  of  the  issues  sub- 
mitted, but  it  affected  no  substantial  rifiht  of  the 
defendant,  and  hence  is  not  ground  lor  rever- 
sal.   Rev.  Stat,  g  2829. 

The  same  is  true  respecting  the  answer  of  the 
witness  Dick  as  to  his  seeing  Noah  Welch  and 
others  outside  of  the  house  on  Friday  before  the 
fire,  with  hatchets  and  axes,  and  saying  that  they 
were  going  into  the  woods  to  cut  poles,  ^o  far 
as  the  statement  tended  to  prove  anything  it  was 
favorable  to  the  defense,  since  it  might  be  in- 
ferred therefrom  that  Welch  intended  to  con- 
tinue the  use  of  a  portion  of  the  building  in 
shaving  hoops. 

The  question  whether  such  use  of  the  second 
story  of  the  building  materially  increased  the 
hazard  and  risk  was  one  of  fact  for  tlie  jury. 
It  was  fairly  submitted  to  them.  Ther6  ap- 
pears to  be  evidence  sufficient  to  sustain  their 
findings.  We  are  unwilling  to  hold  that  the 
Jur^  were  concluded  upon  that  point  by  the 
testimony  of  "men  skilled  in  the  business  of 
insurance."  In  fact  the  question  presented  in- 
volved no  such  special  skill  or  knowledge  as  to 
render  the  "opinion"  of  such  alleged  expeits 
admissible.  Veerhtisen  v.  Chicago  ^  N.  W.  R. 
Co.  58  Wis.  689;  Joyces.  Maine  Ins.  Co.  45  Me. 
168;  Lawson,  Exp.  Ev.  208. 

There  was  no  error  in  allowing  counsel  to 
comment  upon  the  fact  that  two  persons  who, 
according  to  one  of  the  defendant's  witnesses, 
went  into  the  room  with  him  where  the  hoop- 
poles  were  being  shaved,  had  not  been  called  as 
witnesses.    Baker  v.  State,  69  Wis.  41. 

The  only  question  presented  by  the  record 
requiring  serious  consideration  is  whether  the 
use  of  the  second  story  of  the  building  in 
shaving  hoops  by  the  plaintiff's  tenants,  as 
found  by  the  jury,  was  such  as  to  work  a  for- 
feiture of  the  policy.  Such  use  continued  for 
one  week,  and  terminated  three  days  before  the 
fire.  Such  use  did  not  materially  increase  the 
hazard  and  risk,  and  in  no  way  contributed  to 
the  injury.  In  the  portion  of  the  policy  quoted 
in  the  statement  of  facts  il  was,  in  effect,  agreed 
that  if  the  premises  should  at  any  time  be  oc- 
cupied or  used,  in  whole  or  in  part,  for  any 
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purpose,  woetuer  maDuxacirunng  or  owerwisey 
different  from  that  set  forth  in  the  application 
or  written  in  the  policy,  without  the  consent  of 
the  company  indorsed  thereon,  the  same  ehould 
wholly  avoid  the  policy  In  the  contract  of 
insurance,  the  building  is,  in  effect,  described 
"as  a  dwelling  house,  to  be  occupied  by  tenants 
for  three  years; "  and  it  appears  that  at  the  time 
of  making  the  contract  it  was  in  fact  occupied 
by  three  different  families  as  tenants.  Beyond 
question  the  clause  of  the  policy  referred  to  was 
a  continuing  warranty  that  such  occupation  or 
use  of  the  building  as  a  dwelling  house,  in 
whole  or  in  part,  should  not  be  "  for  any  pur- 

Sose,  whether  manufacturing^  or  otherwise, 
iffering  from  that  set  forth  "  in  such  contract 
of  insurance.  Blumer  v.  Phcmix  Ins.  Co,  46 
Wis.  622,  48  Wis.  636;  WakeflefdY.  Orient  Ins, 
Co,  60  Wis.  682;  Copp  v.  German  Am.  Ins,  Co. 
61  Wis.  687;  Hizgerald  v.  Conn.  F.  Ins,  Co,  64 
Wis.  466;  BonneviUe  v.  Western  Assur.  Co.  68 
Wis.  298;  Hankins  ▼.  Boekf<yrd  Ins,  Co.  70 
Wis.  1. 

This  being  so,  a  substantial  breach  of  such 
warranty  would  avoid  the  policy,  even  where 
the  transaction  constituting  such  breach  in  no 
way  contributes  to  such  loss.    Ibid. 

But  to  prevent  such  forfeiture  the  court  is 
bound  to  construe  such  contract  "  as  strongly 
against  the  insurer,  and  as  favorably  for  the 
insured,  as  its  terms  will  reasonably  permit." 
Ibid  ;  Wakefield  v.  Orient  Ins.  Co.  supra. 

Hence  the  rule  is  pretty  well  settled  that  in 
order  to  work  such  forfeiture  a  substantia] 
breach  must  be  established  Troy  F,  Ins.  Co. 
V.  Carpenter,  4  Wis.  29;  Wakefidd  ▼.  Orient 
Ins.  Co.  and  Copp  v.  Oermun  Am,  Ins,  Go. 
supra;  Billings  v.  Tolland  Co,  Mut,  F.  Ins.  Go. 
20  Conn.  189;  Loud  v.  Citizens  Mat  Ins.  Co.  2 
Gray,  221;  HaU  v.  Pee^s  Mut.  F.  Ins,  Co,  6 
Groy,  185;  Farmers  d  M.  Ins.  Co.  v.  Simmons, 

80  Pa.  299;  Martin  v.  State  Ins.  Co.  44  N.  J.  L. 
485;  Williams  v.  New  England  Mut,  F.  Ins.  Go, 

81  Me.  219:  Westchester  F,  Ins,  Co,  y.  Foster,  90 
Dl.  121. 

The  question  recurs  whether  the  misuse  here 
complained  of  constituted  such  substantial 
breach.  It  will  be  observed  that  the  building 
at  no  time  ceased  to  be  occupied  by  the  three 
tenants  named,  nor  at  any  time  ceased  to  be  ' 
used  by  them  respectively  as  a  dwelling-house 
It  would  be  difficult  to  prescribe  any  fixed  lim 
itations  to  the  ordinary  use,  alike  applicable  to 
all  sorts  of  dwelling-houses,  wheresoever  lo- 
cated and  by  whomsoever  occupied.  In  some 
portions  of  the  same  city  the  ordinary  use  would 
be  very  different  than  in  other  portions;  and 
even  in  the  same  portion  of  a  city  the  ordinary 
use  bv  some  persons  may  be  very  different  than 
by  otber  persons.  The  difference  is  perhaps 
still  greater  in  distant  portions  of  the  country, 
depending  upon  the  business  and  character  of 
the  occupant,  and  whether  he  is  located  in  a 
well-established  community  or  on  the  border, 
or  in  a  lumbering,  mining  or  farming  district. 
In  contracting  for  insurance  upon  a  dwelling- 
house  such  diversity  in  the  ordinary  use  mosi 
be  regarded  as  in  the  contemplation  of  the 
parties. 

In  view  of  the  authorities  cited,  and  many 
others  which  might  be  dted,  we  must  hold  that 
the  incidental  use  by  the  tenants  of  the  second 
story  of  the  building  in  shaving  hoops  for  the 
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period  meotioned  was  not  a  substantial  breach 
of  the  conditions  of  the  policy;  especially 
where,  aa  here,  such  use  in  no  way  contributea 
to  the  loss,  and  did  not  materially  increase  the 
hazard  and  risk.  We  find  no  material  error  in 
the  record. 
Thejwtffment  qf  the  Circuit  Court  ii  affirmed. 


Lools  P.  SHEERS,  Plff.  in.JBhr., 
Samuel  I.  STEIN  and  Wife. 


(. 
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A  father  may  be  denied  the  eiutody  of 
his  child  by  a  former  wife,  even  under  a  stat- 
Qte  deolarioK  that  the  father,  if  not  uosuitable, 
**8hall  be  entitled  to  the  custody  of  the  person  of 
the  minor,**  etc.,  although  he  is  of  grood  oharaoter 
and  able  to  support  her,  where  he  has  surrendered 
her  when  about  six  months  old  to  people  of  am- 
ple means  and  hiffh  moral  <^racter  as  their 
own,  and  they  have  kept  her  until  she  is  six  years 
old,  and  the  affection  of  parent  and  child  has 
beeoi  developed  between  them,  especially  where 
he  never  showed  any  affection  for  the  child,  but 
has  ezinresBed  a  suspicion  that  she  was  not  his 
own. 

(November  fi.  1889.) 

ERROB  to  the  Ckcuit  Court  of  Lafavette 
C!ounty  to  review  a  judgment  afflrmmg  a 
Judgment  of  a  court  commissioner  in  favor  of 
defendants  in  habeas  corpus  proceedings  by  a 
father  to  obtain  the  custody  of  his  minor  child. 
AfflrnuxL 

Statement  b^  Iiyoii»  J,: 

On  the  petition,  in  due  form,  of  Louis  P. 
Sheers,  the  plaintiff  in  error,  a  writ  of  habeas 
corpus  was  duly  issued  to  the  respondents  bv 
H.  C.  Martin,  a'court  commissioner,  command- 
ing them  to  produce  before  him  Agnes  Minnie 
Sheers,  by  them  alleged  to  be  detained  and  im- 
prisoned, together  with  the  time  and  cause  of 
such  detention  or  imprisonment,  and  to  make 


return  to  said  writ  before  him  on  a  day  therein 
named.  The  respondents  obeyed  the  mandate 
of  the  writ  by  producing  the  said  Agnes  Min- 
nie before  the  commissioner,  and  making  re- 
turn to  said  writ. 

Such  return  shows,  in  substance,  that,  atthe 
time  of  the  birth  of  said  Agnes  Minnie,  her 
mother,  Agnes  Sbeers,  and  the  petitioner,  her 
husband  (who  is  the  brother  of  the  respondent 
Mrs.  Stein)  resided  at  Le  Mars,  Iowa;  that  in 
Au^st,  1888,  the  said  Louis  and  Agnes,  and 
their  child,  Agnes  Minnie  (who  was  then  about 
six  months  old),  became  seriously  ill,  and  Mrs. 
Stein  went  to  their  home  to  care  for  them. 
Mrs.  Sheers  died  during  the  same  month,  and 
it  was  expected  that  both  the  petitioner  and 
child  would  also  die,  but  by  means  of  careful 
nursing  by  Mrs.  Stdn  they  both  recovered,  but 
not  until  several  months  afterwards;  that  some 
three  weeks  after  the  death  of  Mrs.  Sheers,  Mrs. 
Stein  returned  to  her  home  in  Belmont,  in  this 
State,  bringing  with  her  Mr.  Sheers  and  the 
child;  that  Mrs.  Stein  did  everything  in  her 
power  to  secure  and  hasten  their  recovery,  and 
It  was  generally  believed  that  without  such  ef- 
forts on  her  part  neither  wouM  have  survived; 
that  after  the  death  of  Mrs.  Sheers  the  peti- 
tioner had  no  famllv  except  a  son,  then  about 
five  years  old,  and  tne  said  infant,  Agnes  Min^ 
nie;  that  he  was  without  means  to  provide  a 
home  for  or  maintain  said  children,  and  but  for 
the  aid  of  their  friends  the  petitioner  and  his 
children  would  have  been  dependent  upon  char- 
ity for  their  support;  that  the  respondents,  with 
their  family,  consisting  of  a  daughter  sixteen 
years  of  age  and  the  said  infant,  have  for  more 
than  ten  years  resided  in  Belmont  aforesaid, 
where  they  have  a  good,  comfortable  home;  that 
during  all  that  time  the  respondent  Samuel  has 
been,  and  now  is,  a  merchant,  doing  a  reasona- 
bly profitable  business,  and  during  that  time 
has  been  and  is  now  abundantly  able  and  wil- 
ling to  support,  and  has  supported,  his  said 
family,  including  the  said  infant,  in  a  proper 
manner,  and  which  fully  comports  with  their 
station  in  life. 


Korm.—Ouetody  of  ehUd;  com9non4aio  rvie. 

The  father  has,  by  the  common  law,  the  para- 
mount custody  and  control  of  his  minor  children, 
and  the  right  to  superintend  their  education  and 
nurture.  Ahrenfeldt  v.  Ahrenfeldt,  Hoflm.  Ch. 
487;  People  v.  Olmstead,  27  Barb.  U;  People  v. 
Cooper,  8  How.  Pr,  288-008;  People  v.  Porter,  1 
I>uer,  724;  People  v.  Chegaray,  18  Wend.  637;  People 
V.  Mercein,  8  Paige,  47,  3  Hill,  889;  Mercein  v.  Peo- 
ple, 26  Wend.  64:  People  v.  — •— ,  19  Wend.  16. 

Where  the  father  is  a  suitable  person  to  have  the 
custody  of  his  ohlld^  he  is  entitled  to  it  by  force  of 
the  statute  as  against  the  statutory  guardian. 
Brooke  v.  Logan,  11  West.  Rep.  850,  112  Ind.  183; 
Jones  V.  Damall,  1  West.  Rep.  233, 103  Ind.  569;  Bry- 
an V.  Lyon,  2  West.  Rep.  249, 104  Ind.  2ii7;  Qamer  v. 
Gordon,  41  Ind.  92;  Johns  v.  Bmmert,  62  Ind.  538; 
State  V.  Baldwin,  5  N.  J.  Eq.  464:  State  v.  Clover,  16 
N.  J.  L.  419;  State  V.  Nachtwey,  43  Iowa,  668:  State  v. 
Smith,  6  Me.  462;  Reg.  v.  Smith,  16  Eng.:L.  &  Bq.  221. 

Where  a  father  seeks  the  delivery  of  his  infant 
child  to  him  in  a  controversy  for  its  custody,  the 
order  of  the  court  should  be  made  with  a  single 
reference  to  the  best  interests  of  the  child.  Stur- 
tevant  v.  State,  16  Neb.  41^;  17. 8.  v.  Qreen,  8  Mason, 

The  primary  object  Is  to  secure  the  welfare  of 
tbc  child,  and  to  make  that  welfare  paramount  to 
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the  claim  of  either  parent.  Jones  v.  Damall,  1 
West.  Rep.  234, 108  Ind.  674:  GishwUer  v.  Dodez,  4 
Ohio  St.  616;  Dailey  v.  Dailey,  Wright  (Ohio)  514; 
Corrie  v.  Corrie.  42  Mich.  609;  Church,  Habeas  Cor- 
pus, §  442;  Schouler,  Dom.  Rel.  §  248;  Hurd,  Habeas 
Corpus,  461.  , 

The  right  of  the  father  to  the  custody  of  his  in- 
fant child  may  be  either  forfeited  by  his  miscon- 
duct, or  lost  by  his  misfortune  (State  v.  Banks,  2S 
Ind.  496:  Bryan  v.  Lyon,  2  West.  Rep.  249, 104  Ind. 
227);  or  his  right  may  k)e  suspended.  Joab  v.  Sheets, 
99  Ind.  882. 

Whenever  it  is  found  that  a  father  is  guilty  of 
gross  ill  treatment  or  cruelty  towards  his  children, 
or  that  he  has  depraved  habits,  or  that  his  domestic 
associations  are  such  as  tend  to  the  corruption  and 
contamination  of  his  children,  or  that  he  otherwise 
acts  in  a  manner  injurious  to  the  morals  or  inter- 
ests of  his  children,  the  court  will  interfere  and  de- 
prive him  of  their  custody.  Wellesley  v.  Wellesloy, 
2  Bligh,  N.  B.  Ii34,  2  Russ.  1:  Duke  of  Beaufort  v. 
Berty,  1  P.  Wms.  708;  Whitfield  v.  Hales,  12  Yes.  Jr. 
492:  De  Mannevllle  v.  De  Mannevlile,  10  Yes.  Jr.  60; 
Shelley  v.  Westbrooke,  Jac.  266:  Lyons  v.  Blenkln, 
Jac.  246;  Roach  v.  Garvan,  1  Dick.  88;  Lord  Ship- 
brook  V.  Lord  Hinchlnbrook,  2  Dick.  647:  Creuze  v. 
Hunter,  2  Coz,  Ch.  242;  Ball  v.  Ball,  2  Sim.  86;  Bx 
vcrtc  Mountfort,  15  Yes.  Jr.  446. 


See  also  16  L.K.A.681;  36  L.K.A.224;  38  L.R.A.471;  40  L.R.A.623;  44 
L.  R,  A.  277. 


aliove  facis,  and  knowing  that  there  was  no 
other  place  so  well  adapted  for  a  good  and 
comfortable  borne  for  his  child,  aad  that  there 
VBs  no  other  person  who  would  bo  nearly  sup- 
ply a  mother's  place  to  her  as  Mrs,  Stein,  and 
the  rcepoDdeots  ofFcringand  cod  sen  ling  thereto, 
then  relloqulshed  all  h la  legal  righls,  and  all 
rights  to  the  custody  of  the  said  child  during 
ber  minority,  to  the  respondents,  and  agreed 
that  they  might  have  her,  and  take  her  Into 
thetr  home,  as  their  own  child,  and  nuture  and 
inalDtain  her  aa  one  of  their  own  children,  and 
that  he  would  not  interfere  'nith  their  custody 
and  control  of  ber, — thus  emancipating  her 
from  his  custody,  and  the  right  tohercamings. 
That  they  have  fully  performed  the  agreement 
on  their  pan,  at  their  own  coat  and  expense, 
relylDK  upon  the  performance  of  such  agree- 
ment by  the  petitioner.  That  the  child  is  hap- 
py and  contented,  and  regards  the  respondents 
aa  her  pareots,  and  that  it  would  be  cruel  and 
inhuman  to  take  ber  from  them,  and  give  her 
Into  the  hands  of  those  eheregard»asatrangers. 
That  they  are  read;  and  willing  to  care  for, 
maintain,  support  and  educate  her,  so  long  as 
she  may  want  a  home.  In  a  manner  in  keeping 
with  their  slalion  In  life,  at  their  own  expense. 
Tbatlhepelitlonornavereihibited  any  affection 
for  the  child,  although  he  lived  with  the  re- 
gpondeniA  most  of  the  time  after  leaving  Le 
Mars,  In  1888.  until  March,  1886.  but  avoided 
her,  and  had  very  little  to  say  to  or  do  with 
her.  That  the  petitioner  married  another  wife 
In  March,  1806,  and  soon  after  emigrated  to 
Nebraska,  and  neither  be  norhis  wife  have  any 
affection  for  the  child;  and  that  for  the  reasons 
above  Btated,  and  others,  he  Is  not  u  suitable 
person  to  have  the  custody  of  the  child. 

All  of  the  averments  of  Ihe  return  not  admit- 
ted  OS  above  Btated  aredenied  by  the  petitioner. 

Much  testimony  was  introduced  before'  the 
commissioner  b;  both  parties,  that  on  behalf 
of  petitioner  being  bv  depositions,  and  that  on 
behalf  of  the  respondents  being  oral.  After  the 
hearing  the  commissioner  made  formal  find- 
ings of  fact,  amounting,  subsljknlisllj,  to  a  find- 
ing that  the  avennents  contained  In  the  return 
of  the  respondents  were  proved.  In  addition 
thereto  he  also  found  that  the  petitioner  bad 
never  contributed  anything  to  the  support  of 
the  child;  that  he  manifested  averslnn  to,  rather 
than  affection  for.  her;  and  that  on  one  occa- 
sion he  expressed  to  his  brother  his  belief  that 
he  was  not  her  father.  The  commissioner  also 
found  that  it  was  the  opinion  of  two  sieters  and 
one  brother  of  the  petitioner,  (bein^  the  only 
members  of  his  family  whose  testimony  was 
taken),  and  also  of  the  best  citizens  of  Brlmnnt 
unanimously,  and  of  the  court,  "that  Itlsercat- 
Iv  to  the  advnntage  and  best  interests  of  the  in- 
fant, Apiea  Miunle.  that  she  remain  in  the  cus- 
tody of  the  respondents,  who  are  as  much  at- 
tacucd  to  her  as  parcuts  could  be  to  their  own 
child,  and  to  whom  the  child  is  as  much  at- 
tached as  to  her  own  parents." 

Botb  the  petition  and  return  are  quite  lengthy, 
but  the  foregoing  is  believed  to  be  a  sufScient 
summary  of  their  contents.  Thecommiasiooer 
thereupon  ordered  and  adjudged  that  the  re- 
■pondcnts  are  entitled  to  the  custody  of  nicb 
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her  of  her  liberty;  and  that  she  beremanded  to 
their  care,  custouy  and  control. 

The  petitioner  thereupon  sued  out  ■  writ  of 
certiorari  from  the  drcult  court  to  remove  such 
proceedings  to  that  court  for  review,  and  the 
commlBstoner  made  due  return  to  such  writ. 
Including  a  large  amount  of  testimony.  He 
certified  in  his  return,  however,  that  be  only 
took  meager  noti>s  of  the  testimony  Introduced 
on  the  hearing;  and  that  the  testimony  rctunied 
by  him  is  incomplete,  and  should  not  be  taken 
or  considered  as  showing  all  the  testimony  on 
the  bearing;  and  further,  that  no  phonographic 
reporter  was  present  at  the  examination.  The 
matter  was  heard  in  the  circuit  court,  and  the 
bearing  resulted  in  an  affirmance  of  the  order 
and  Judgment  of  the  commissioner.  The  peti- 
tioner then  sued  out  a  writ  of  error  from  this 
court  to  obtam  a  review  and  reversal  of  the 
Judgment  of  the  circuit  court 

Mr.  David  8.  Roan,  for  plaintiff  in  error: 

The  right  of  the  father  li  an  abeolute  statu- 
tory right,  one  of  which  he  cannot  devest  him- 
self, except;  (1)  by  an  order  of  adoption;  (!) 
by  indentures  of  apprenticeship. 

Rev.  Stat.  §  3864. 

The  fundamental  principle  of  the  corumon 
law  was  that  the  father  possesaea  the  pata- 
mount  right  to  the  custody  and  control  of  his 
minor  children. 

Schouier.  Dom.  Rel.  %  245,  and  cases  cited; 
ifowon  V.  WolU,  M  Ind,  170;  Pieret  v.  MiUay, 
63  III.  1S8. 

The  Blatute  which  provides  a  mode  by  which 


^chiimi  V.  Terr}/,  Si  Conn.  269;  Adamt  v. 
Oalo,  20  Johns."  383;  Wa*Aau)  t.  QimbU,  50 
Ark.  351;  Bvrgerv.  PVaket,  67  Iowa.  460;  Pto- 
ple  V.  Mereein.  8  Hill,  399;  State  v.  Jtaldicin,  5 
N.  J.  Eq.  4B4;  Slate  v.  Clover,  16  N.  J.  L.4I9; 
Bchouler,  Dom.  Rel.  8d  ed.  §  351;  Reg.  ' 

~    ■■'     "Ing.  L.  i&Eq.  2"'- "■■ "■■'- 

1  Bl.  Com.  4S3 
Pick.  203. 

A  parent  is  not  estopped  from  reclaiming  the 
custody  of  the  child,  where  be  places  it  lo  the 
care  and  keeping  of  another,  verbally  a^ee- 
Ins  that  the  latter  may  have  Its  care  and  cu» 
toHv  during  mloority. 

Srookev.  Logan.  11  West.  Rep.  350. 112 Ind. 
188;  Beg.  v.  Smitk,  16  Eng.  L.  &  Bq.  221; 
Stale  V.  Baldain.  eupra;  lie  ScarrUt,  7«  Mo. 
565;  State  V.  lAbbey.  44  N.  H.  831. 

The  only  Inquiry  should  lie,  and  the  true 
test  Is:  Is  the  father  a  suitable  person  to  take 
care  of  it  ? 

Schouier,  Dom.  Bel.  5S  842,  843;  Bnoke  v. 
Logan,  ivpra;  State  v.  Rmiff,  29  W.  Va.  751: 
Armitmng  v.  StoTie.  9  Gralt,  102;  Maple*  v. 
Jfaples.  4»  Miss.  398;  Milter  v.  Wallaee,  76  Ga. 
470;  Slate  v,  Ktrkpatrick,  54  Iowa,  S73;  Bt 
Gnodenoug!',  19  Wis.  274;  Bev.  Stat  §  8964; 
Meae  v.  Fond  du  Lae,  48  Wis.  823. 

The  conduct  of  the  father  In  permitting  hi) 
child  to  remain  with  his  sister  whilst  he  ww 
laboring  In  poverty  for  a  start  In  the  distant 
'  does  not  Impair  his  right  to  Ihe  custody 


of  his  child. 
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Armstrong  v.  Stone,  9  Gratt.  102;  WiloM  v. 
Wileox,  14  N.  T.  575. 

Her  childish  preferences  are  not  to  control  the 
court  in  settling  the  question  of  her  future 
custody. 

StaUY,  Bichardson,  40  N.  H.  273;  JTenson  v. 
Walts,  40  Ind.  170;  Rvst  v.  Vantacter,  9  W. 
Ya.  600;  Horn,  v.  Nickerson,  5  Allen,  618;  Com. 
▼.  Briggs,  16  Pick.  204;  Com.  v.  Tay/^cw,  8  Met. 
73;  State  v.  Baldwin,  5  N.  J.  Eq.  454;  iSSto«e  v. 
Clowr,  16  N.  J.  L.  419;  StaU  v.  Nachtwey,  48 
Iowa/  668. 

The  father  must  be  shown  to  be  of  'such  a 
description  as  to  render  it  not  only  better,  but 
essential  to  their  safety,  or  to  their  welfare,  in 
some  yery  serious  and  important  respect,  that 
his  right  should  be  treated  as  lost,  or  surren- 
dered or  interfered  with. 

Be  Fynn,  12  Jur.  718;  Be  PuJbrooh,  11  Jur. 
185,  and  cases  cited.  See  State  v.  Beuff,  29  W. 
Va.  761,  6  Am.  St.  Rep.  677. 

If  this  court  has  anv  discretion  bi  determin- 
ing whether,  within  the  meaning  of  the  stat- 
ute, the  father  is  competent  to  transact  his  own 
business  and  not  otherwise  unsuitable,  yet  that 
discretion  "  is  a  legal  discretion  which  should 
be  guarded  by  the  principles  of  law  and  not  by 
Uie  notions  and  fancies  of  the  court.'* 

2t%aer  y.  WaUace,  76  Ga.  479. 

Messrs.  Orton  jfe  Osbom  for  defendants 
in  error: 

The  right  of  the  father  to  the  custody  of  his 
minor  child,  with  us,  is  at  best  only  a  presurop- 
tiye  or  prima  facie  right,  which  by  his  acts  he 
may  forfeit  or  waive,  and  which  a  court  will 
oyerrule  for  many  and  various  reasons,  al- 
ways aiming  to  act  for  the  good  of  the  child; 
which  consideration  has  come,  as  it  ought,  to 
be  the  prima^  and  controlling  one. 

U,  8,  y.  ureen,  8  Mason,  482;  Mereein  y. 
People,  25  Wend.  64;  Be  Waldron,  13  Johns. 
418;  Smith  v,  Bragg,  68  Ga.  660;  Brinster  y. 
Compton,  68  Ala.  299:  Joab  y.  SheeU,  09  Ind. 
828;  Jones  y.  Damall,  1  West.  Bep.  288,  103 
Ind.  669;  Stv/rtemnt  y.  State,  15  Neb.  459; 
Oorrie  y.  CorrU,  42  Mich.  509^,  OishwUer  y. 
Bodez,  4  Ohio  St.  617;  Church,  Habeas  Corpus, 
§  442:  Sohouler,  Dom.  Hel.  1st  ed.  pp.  888, 
^9;  Hurd,  Habeas  Corpus,  old  ed.  p.  462;  Be 
Orega,  5  N.  Y.  Legal  Obs.  265. 

The  absolute  unfitness  of  the  father,  morally 
or  socially,  to  have  the  custody  of  the  child,  is 
not  required  to  exist  in  order  that  he  be  denied 
the  custody  of  his  minor  children.  It  is  suffi- 
cient that  the  child's  good  requires  another 
custodian. 

Com.  y.  B^ffoutviUe,  cited  in  20  Am.  Dec. 
924unoie. 

Th6  following  cases,  much  like  that  at  bar, 
and  decided  against  the  father,  are  placed  upon 
the  ground  of  virtual  abandonment  of  the  child 
by  the  father,  or  implied  emancipation  of  the 
child  by  the  father: 

Com  V.  Bougherty,  1  Legal  (Jaz.  (Pa.)  68; 
Hurd,  Habeas  Corpus,  2d  ea.  p.  650  and  note; 
Poolv.  Oott  (Mass.)  14  Law  Rep.  269;  Clark  v. 
V.  Bai>er,  82  Ohio  St.  805:  Bumain  v.  Gwynne, 
10  Allen,  270;  Be  O^NeaZ,  8  Am.  L.  Rev.  578; 
MerriU  y.  SuHmley,  82  Va.  438;  Coffee  v. 
Blaek,  Id.  567;  PeapU  v.  Porter,  23  lU.  App. 
196;  People  y.  Brown,  85  Hun,  834;  Eke  parte 
Mwrphy,  76  Ala,  409;  Bonnett  v.  Bonneit,  61 
Iowa,  199;  Verser  y.  Ford,  87  Ark.  27;  Chapsky 
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y.  Wood,  26  Kan.  650;  Be  Sort,  25  Kan.  808; 
Bently  v.  Terry,  59  Ga.  666;  State  y.  Baird,  21 
N.  J.  Eq.  884;  Be  Qoodenaugh,  19  Wis.  274. 

Lyon*  J,,  delivered  the  opinion  of  the  court: 

The  arguments  of  counsel  on  both  sides  are 
long,  eloquent  and  able,  and  cover  every  phase 
of  the  case.  Counsel  cite  therein  numerous 
authorities  to  sustain  their  respective  positions; 
but  it  is  deemed  unnecessary  to  review  them 
here,  because  the  law  of  the  case  seems  to  t)e 
well  settled,  and  it  may  be  stated  quite  briefly. 
By  the  common  law,  as  interpreted  in  some  of 
the  old  cases,  particularly  in  England,  the 
father  had  almost  an  absolute  right  to  the  care 
and  custody  of  his  minor  child,  without  much 
regard  to  his  fitness  therefor,  or  the  welfare  of 
the  child.  Modem  adjudications,  both  here 
and  in  England,  have  greatly  modified  the  rule, 
and  have  incorporated  in  the  law  more  sensible 
and  humane  elements.  It  is  now  well  settled, 
at  least  in  this  country,  that  although,  prima 
facie,  the  father  is  entitled  to  the  care  and  cus- 
tody of  his  infant  child,  yet,  if  he  be  an  unfit 
person  therefor,  or  if  it  be  for  the  welfare  of 
the  child  that  its  nurture  be  committed  to  an- 
other, the  court  before  which  the  matter  is 
pending  on  habeas  corpus  may,  in  the  exercise 
of  a  sound  judicial  discretion,  deny  such  cus- 
tody to  the  father,  and  give  it  to  another.  The 
same  discretion  is  necessarily  vested  in  any  of- 
ficer authorized  to  issue  the  writ.  For  a  his- 
tory of  the  law  on  this  subject,  and  a  statement 
of  its  present  condition,  see  Hurd,  Habeas  Cor- 
pus, chap.  9,  §§  8-7,  where  references  to  nu- 
merous cases  relating  thereto  will  be  found. 

The  exercise  of  such  discretion  in  a  proper 
case  is  not  inconsistent  with  the  following  pro- 
visions of  section  8964,  Rev.  Stat.,  which  are 
much  relied  upon  by  counsel  for  petitioner: 
•*The  father  of  the  minor,  if  living,  and,  m 
case  of  his  death,  the  mother  while  she  remains 
unmarried,  being  themselves  respectively  com- 
petent to  transact  their  own  business,  and  not 
otherwise  unsuitable,  shall  be  entitled  to  the 
custody  of  the  person  of  the  minor,  and  to  the 
care  of  his  education." 

This  statute  leaves  open  the  inquiry  as  to  the 
suitableness  of  the  parent  for  that  purpose;  and 
it  seems  quite  obvious  that  if,  for  any  cause, 
the  welfare  of  the  infant  demands  that  its  care 
and  custody  be  withheld  from  the  parent,  and 
given  to  another,  the  parent  is  not  a  suitable 
person  to  have  such  care  and  custody,  within 
the  meanin?  of  the  statute.  It  was  so  held,  in 
effect,  in  Be  Qoodevuyu/ih,  19  Wis.  274. 

A  statute  substantially  like  the  present  stat- 
ute was  in  force  when  that  case  was  decided 
(Rev.  Stat.  1858,  chap.  112,  ?§  5-7);  yet  it  was 
held  on  habeas  corpus  that  it  was  within  the 
sound  discretion  of  the  court  or  officer  to 
change  the  custody  of  an  infant  of  tender 
years,  and  that  sufficient  appeared  to  justify 
the  exercise  of  such  discretionary  power  in  that 
proceeding  by  refusing  to  give  the  custody  of 
the  child  to  the  petitioner,  who  was  its  father. 
The  refusal  went  upon  the  ground  of  the  bad 
character  of  the  father;  but,  manifestly,  the 
same  rule  is  applicable  if  any  other  valid  cause 
of  unsuitableness  exists.  In  the  present  pro- 
ceeding, we  think  the  return  of  respondents  to 
the  wnt  of  habeas  corpus  alleges  facts  which'^ 
if  true,  justify  the  exercise  of  discretion  by  the 
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commiasioner  in  respect  to  the  care  and  custody 
of  the  child,  Afrnes  Minnie.  Such  return  is 
fully  supported  hy  the  commissioner's  findings 
of  fact.  Indeed,  those  findings  made  a  strong- 
er case  against  the  petitioner  than  does  the  re- 
turn. Such  additional  findings  are  specified  in 
the  above  statement  of  the  case,  and  will  not 
be  repeated  here. 

The  testimony,  or  so  much  of  it  as  appwears 
in  the  return  of  the  commissioner  to  the  writ  of 
certiorari,  is  sufficient,  we  think,  to  support  the 
finding  of  fact,  and  consequently  the  aver- 
ments in  the  return  of  the  respondents  to  the 
writ.  The  testimony  shows  that  the  financial 
condition  of  the  petitioner  has  much  improved 
sinoe  he  went  to  Nebraska,  and  he  is  now  en- 
tirely able  to  support  his  child,  and  that  he  is  a 
person  of  good  character  and  repute.  But  the 
testimony  also  shows,  or  at  least  tends  to  show, 
— and  on  suflScient  evidence,  the  commissioner 
has  found, — ^the  existence  of  other  facts  which 
furnish  a  basis  for  the  exercise  of  his  discretion 
in  the  matter,  and  justified  him  in  remanding 
the  child  to  the  custod;p^  and  care  of  the  respond- 
ents. That  the  petitioner  voluntarily  surren- 
dered the  child  to  the  respondents  to  nurture 
and  maintain  as  their  own;  that  he  suffered 
them  to  do  so,  without  objection,  until  they 
had  come  to  feel  for  her  all  the  affection  of 
natural  parents,  and  she  to  regard  them  as  her 

Earents;  that  the  respondents  are  able  and  will- 
ig  to  do  their  whole  duty  towards  her,  by  car- 
ing for,  supporting  and  educating  her  as  their 


own  daughter;  that  they  have  ample  means  to 
do  so,  and  are  persons  of  high  moral  character; 
that  tlie  petitioner  has  never  manifested  any 
proper  affection  for  the  child,  but  his  conduct 
towards  her  was  in  such  marked  contrast  to  his 
treatment  of  his  little  son  as  to  excite  the  atten- 
tion  of  some  of  the  witnesses;  and,  lastly,  that 
after  the  death  of  his  wife,  the  mother  of  tiie 
child,  he  expressed  to  his  brother  the  horrible 
belief  or  suspicion  that  his  dead  wife,  in  her 
lifetime,  had  plaved  the  harlot,  and  that  he  was 
not  the  father  of  the  child  over  whom  he  now 
seeks  to  obtain  paternal  rights, — are  verities  in 
the  case. 

We  cannot  doubt  that  the  testimony  sustains 
the  finding  of  the  commissioner  that  the  peti- 
tioner is  not  a  proper  person  to  have  the  care 
and  custody  of  the  child,  and  justifies  the  exer- 
cise of  Ms  discretion  in  awarding  such  care  and 
custody  to  the  respondents.  We  conclude, 
therefore,  that  the  circuit  court  properly  af- 
firmed the  order  and  judgment  of  the  commis- 
sioner. 

Certain  questions  of  practice,  in  such  cases, 
have  been  raised  by  counsel  for  respondents. 
We  do  not  pass  upon  or  consider  them,  becaune 
we  think  it  our  duty  to  determine  the  matter 
on  the  merits.  It  harms  neither  party  to  leave 
those  questions  undetermined,  and  their  solu- 
tion must  await  a  more  convenient  time. 

The  judgment  of  the  Oircuit  Churt,  afflrming 
the  order  and  judgment  qf  the  Court  Cbmmw- 
eioner,  must  be  affirmed. 
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NATIONAL  AUTOMATIC   DEVICE  CO. 

LLOYD  et  ai. 

(40  f^d.  Rep.  89.) 

A  maebine  'which  is  only  used  fin*  g^ain- 
blin^  purposes  is  not  a  useful  device,  within 
the  meaning  of  the  Patent  Law. 

(September  88, 1889.) 

SUIT  in  equity  to  restrain  the  alleged  in- 
frin|]:ement  of  a  certain  patent  and  for  an 
accounting.  On  motion  for  injunction  pen- 
dente  lite.    Injunction  refueed. 

The  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Selden  Fish  and  Banning^,  Ban- 
nine  A  Payson  for  compkinant. 

Messrs.  W.  C.  Hoyer^  H.  D.  Paul,  B. 
M.  Sha£Fner  and  George  Burry  for  de- 
fendants. 

Blodg^ettt  J.f  delivered  the  following  opin- 
ion: 


Complainant  moves  for  an  injunction  pen- 
dente lite  in  this  case.    The  hill  charges  the  in- 
fringement of  patent  No.  410,981,  granted  to 
Fred  N.  Lang,  on  the  10th  day  of  beptcmber, 
1889,  for  a  "Toy  Automatic  Race-Course."  and 
contains  the  usual  prayer  for  an  injunction  and 
accounting.    The  device  covered  by  the  patent 
is  a  shaft  projecting  upwards  from  the  center 
of  the  base  of  a  curcular  shell  or  case,  from  fif- 
teen to  eighteen  inches  in  diameter,  to  which 
shaft  a  clock-work  mechanism  is  so  geared  that 
it  can  be  made  to  revolve  rapidly  by  releasing 
the  escapement  of  the  clock-work.    On  this 
shaft  are  mounted  two  or  more  radial  arms, 
to  the  ends  of  which  are  attached  small  toy 
figures  of  horses.    These  radial  arms  arc  at- 
tached to  the  sh^t  by  separate  collars  so  loose 
that  they  turn  easily  on  the  shaft.    The  clock- 
work escapement  is  released  by  dropping  a 
nickel  coin  through  a  slot  in  the  macbioe, 
whereupon  the  shut  commences  to  revolve  rap- 
idly, carrying  the  ra<iial  arms  with  it,  but.  after 
a  certain  number  of  revolutions,  the  force  of 


KOTE.— Patent,  invention  must  he  useful  and  not  in- 

jwrious  to  sooiety. 

In  an  action  for  the  infringement  of  a  patent, 
where  defendant  insisted  that  the  patent  was  void 
for  want  of  utility,  it  was  held  that,  if  it  was  useful 
in  any  degree^no  matter  how  inflnltesimal,  the  oourt 
oouid  not  be  justified  in  declaring  the  patent  void. 
Qibbs  V.  Hoef ner,  22  Blatchf.  88,  citing  many  cases. 
Fallowed  in  Lame  v.  West.  Bleotrio  Go.  24  Blatohf. 

5  L.  R  A. 


This  case  and  its  attendant  authorities  are  not  in 
conflict  with  the  principal  case  when  the  true  defi- 
nition of  the  word  ^^usefuP*  as  stated  in  the  princi- 
pal case  is  considered.  It  has  even  been  held  that 
an  invention  which  constantly  exposes  the  operator 
to  the  loss  of  his  life  or  to  great  bodily  barm  cannot 
be  regarded  as  useful  within  the  meaning  of  the 
Patent  Law.  Mitchell  v.  Tilgh man,  86  U.  S.  19  WalL 
287  (22  L.  ed.  125);  Curtis,  Fat.  4th  ed.  M 100, 419. 
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the  clock-work  Is  cut  off,  and  the  radial  arms 
continue  to  revolve,  from  the  momentum  they 
have  obtained  while  the  clock-work  was  going, 
antU  such  arms  finally  stop  from  friction  and 
the  resistance  of  the  air. 

Several  objections  are  urged  against  the  mo- 
tion for  an  injunction,  such  as  that  the  bill  is 
multifarious,  non-infringement,  etc,  which  I 
do  not  deem  it  necessary  to  consider,  as  it  seems 
to  me  there  is  sufficient  reason  on  another 
ground  for  withholding  the  injunction.  The 
proof  shows  that  the  only  use  to  which  com- 
plainant's, or,  for  that  matter,  the  defendants', 
machines,  have  been  so  far  applied,  is  to  place 
jthem  in  saloons,  bar-rooms  and  other  drinking 
places,  where  Uie  frecfuenters  of  such  places 
make  wagers  as  to  which  of  the  toy  horses  will 
stop  first,  or  which  will  stop  nearest  to  a  desig- 
nated point,  after  the  machine  has  been  put  in 
motion,  by  dropping  a  nickel  in  the  slot;  in 
other  words,  the  machine  in  question  is  only 
used  for  gamblingpurposes. 

The  law  of  the  United  States  only  authorizes 


the  issue  of  a  patent  for  a  new  and  useful  in* 
vention,  and  in  an  early  case  on  that  subiect 
(Bedford  v.  Hunt,  1  Mason,  802)  it  was  lield 
that  the  word  "useful,"  as  used  in  this  statute, 
means  such  an  invention  as  may  be  applied  to 
some  beneficial  use  in  society,  in  contradistinc- 
tion to  an  invention  which  is  injurious  to  the 
morals,  health  or  good  order  of  societ}[;  and 
the  principle  thus  enunciated  has  been  uniform- 
ly applied  ever  since.  It  is  urged  that  this  ma- 
chine is  susceptible  of  being  utilized  as  a  toy, 
or  child's  plaything;  but  it  is  a  sufficient  an- 
swer to  this  suggestion  that  no  such  use  has 
been  as  yet  made. 

The  patent  has  been  very  recently  issued, 
and  it  IS  possible  that  a  useful  application 
may  yet  be  found  for  it;  but  as  the  case 
now  stands,  the  only  use  to  which  the  in- 
vention has  been  put  being  for  gambling  pur- 
poses, I  must  hold  that  it  is  not  a  useful  ^vice, 
within  the  meaning  of  the  Patent  Law,  as  its 
use  so  far  has  been  only  pernicious  and  hurtful. 

Injunction  rtfuwd. 


MINNESOTA  SUPREME  COURT. 


Board   of  County   COMMISSIONERS   OF 
WASECA  COUNTT,  Be9pt„ 

Vary  SHEEHAN  et  at.,  Appti. 
(....Iflnn > 

*!•  4a  actl<m  may  be  proseented  hy  a 
county  affainst  its  treasurer  and  the  sureties 
on  his  offldal  bond  without  first  obtainloff  leave 

'  from  the  oourt. 

8«  Neither  the  neg^U^^nce  of  the  county 
coauniflsionersv  in  respect  to  their  supervisory 
duties  over  the  treasurer  nor  their  actual  mal- 
feasance, facilitating  or  encourag'log  a  conversion 
of  the  public  funds  hy  the  treasurer,  is  a  defense 
in  such  an  action. 

(November  19, 1889.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Waseca  County  sus- 
taiDing  a  demurrer  to  the  answer  in  an  action 
upon  the  ofiicial  bond  of  the  county  treasurer. 
Affirmed, 

The  points  raised  sufficiently  appear  in  the 
opinion. 

Messrs,  G.  W.  Batchelder  and  B,  S. 
Le^vis*  for  appellants: 

It  is  necessary  that  the  complaint  should  state 
facts  showing  the  right  of  the  plaintiff  to  sue 
upon  this  contract  made  with  the  State. 

Bliss,  Code  PI.  B§  149,  150,  289,  246,  262, 
265,  and  cases  cited. 

The  county,  so  far  as  the  county  funds  are 
concerned,  is  the  trustee  of  the  taxpayers,  and 
is  the  party  to  bring  a  suit  against  the  treasurer, 
independent  of  the  bond,  to  recover  itom  him 
moneys  iniproperly  withheld. 

Matrer  Co  v  Smith,  22  Minn.  97, 109:  Gen. 
Stat.  1878.  chap.  78,  §  2. 

But  before  an  action  can  be  brought  by  the 

"^Head  notes  by  Dickinson,  X 
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county  upon  this  bond,  running  to  the  State, 
leave  to  bring  such  action  must  be  obtained 
from  the  district  court. 

Gen.  Stat.  1878,  chap.  78,  §  8. 

If  the  creditor  does  any  act  injurious  to  the 
surety  or  inconsistent  with  his  rights,  or  if  he 
omits  to  do  any  act  when  required  by  the  suretv, 
which  his  duty  enjoins  him  to  do,  and  the  omis- 
sion proves  injurious  to  the  surety,  in  aU  such 
cases  the  latter  will  be  discharged,  and  he  ma^ 
set  up  such  conduct  as  a  defense  to  any  suit 
brought  a^inst  him,  if  not  at  law,  in  all  events 
in  equity. 

1  Story,  Eq.  Jut.  §  325;  Huey  ▼.  Finney,  5 
Minn.  810. 

The  plaintiff  and  its  authorized  agents  vio- 
lated all  of  the  provisions  of  the  statutes  which 
were  enacted  for  the  sureties'  protection,  and 
if  the  treasurer  appropriated  to  his  own  use,  or 
failed  to  pay  over  any  moneys  collected,  such 
appropriation  was  caused,  aided  and  encouraged 
by  the  gross  negligence  of  the  plaintiff  and  its 
authorized  agents. 

See  Gen.  Stat.  chap.  8,  8§  114,  154;  Gen. 
Stat.  1878,  chap.  11,  §  150;  Supp.  1888,  §  150 
(a),  p.  127,  §  150  (e),  (/),  ig),  p.  129;  Gen.  Stat. 
1878,  chap.  8.  §§  149,  152,  155,  156,  158,  166; 
chap.  6,  §§  89,  91. 

The  statutes  are,  in  effect,  part  of  the  con- 
tract between  the  State  and  the  sureties,  and 
have  the  same  effect  as  though  they  had  been 
incorporated  in  the  bond  itself. 

Scott  Co,  V.  Bing,  29  Minn.  898.  405. 

The  treasurer  deposited  the  public  and  his 
private  moneys  together,  in  his  own  name,  in 
certain  banks,  and  drew  upon  this  account  both 
for  his  private  business  and  as  treasurer;  and 
each  member  of  the  board  of  auditors  knew 
that  such  was  the  fact,  and  treated  the  whole 
of  this  private  bank  account  as  public  money, 
and,  with  full  knowledge  of  the  facts,  reported 
and  published  that  the  treasurer's  accounts 
'were  all  correct,  and  the  moneys  properly  kept 
and  the  proper  amount  in  t^e  treasury,  and  the 

60 


unio,  o;  jsaxerv.  tmggi,  o  meg.  laa. 

The  public  examiner,  ilie  county  auditor,  the 
county  cotnmiBsioDcre  aod  Ibe  boarda  of  audit 
are  each  agents  of  tie  public,  cbar^red  wDbibe 
performance  of  certali)  duties,  Uie  due  per- 
formance of  ntiich  inurea  to  the  benefit  of 
tbeae  suretiea,  end  Ibe  Btale,  county  or  other 
municipal  aubdlvleiou  is  Tesponaibie  to  a  pri- 
vate Individual  for  loasoi  occurring  through 
their  nlliful  negllgpnce  and  poaitive  ^roug' 
doing,  in  the  diacliarge  of  their  public  duty. 

Baj/den  v.  Agent  of  AuhMm  State  Priicm,  1 
Baudf.  Ch.  196:  Oooijin  v.  State.  18  Ohio,  6; 
BatteU  T.  State,  28  Ohio  SL  MS;  Lanting  v. 
Vood,  07  Mlcll.  301;iWfe  V.  ^weti,  4WeDd. 
610;  Story,  Eg.  Jur.  %  Sa.'i  (a);  S^opU  v.  Jan- 
<m,  7  Johaa.  883;  Com.  v.  R't'atn.eBinn.  2B2; 
AOantie  A  P.  Ttltg.  Oo.  v.  Bama,  U  N.  T. 
88B'  Dedliam  Bank  v.  CMdcenng,  4  Pick.  814; 
Johnmmv.  MiUt,  lOCuah.  608;  £bjlM-v.  Briggi, 
8  Pick.  1^2;  Quild  y.  Butler,  127  Maas.  SBO; 
Bmtotii  \.  Rioe,  T0Iowa,S06;^unf  v.  ^wniw, 
40  VL  561:  MeCoUum  v.  Binekley,  »  Vt.  148. 
JUr.  W.  D.  Abbott  for  respondent. 

DteUnaon.  J.,  delivered  the  opioloD  of  the 
court: 

Tbla  acUoD  is  prosecuted  against  the  County 
Treasurer  of  Waseca  County  and  the  Burettes 
upon  hia  official  bond,  to  recover  foran  alleged 
GODversioD  by  him  of  money  received  by  him 
M  such  treasurer.  The  defendants  having  an- 
nveied  the  complaint,  the  plaintiff  demurred  to 
certain  parts  of  the  answer.  This  ia  an  appeal 
from  an  order  euaiaiulng  Ibe  plaintiff's  de- 
murrer. On  the  part  of  the  detendaota  it  is 
claimed  thatthe  plaintiff  had  do  legal  capacitv 
to  malnlain  this  action  on  tbe  treasurer's  bona, 
for  the  reason  that  no  leave  therefor  had  been 
obtained  from  ibe  district  court.  The  defend- 
ant relies  upon  theprovlsioD  in  section  8,  chap. 
78,  Oen.  StnL  1878,  that  such  leave  most  be 
obtained  before  an  action  can  be  brought  upon 
an  official  bond  by  a  plaintiff  other  than  the 
Stale  or  body  politic  named  therein.  That  sec- 
tion Is  not  applicable  as  a  restriction  upoti  the 
right  of  the  county  lo  sue  upon  tbe  treasurer'a 
bond,  for,  by  eecUon  158,  chap.  8,  Gen.  8taL 
18TS,  it  is  made  tbe  duly  of  the  county  audi- 
tor, upon  default  of  a  treasurer  as  therein  spco- 
tfled,  upon  receirinK  Inslructioas  from  tbe 
county  commissiiii.... ,  to  cause  an  action  to  be 
commenced  against  the  treasurer  aod  hia  sure- 
ties. That  section  does  not  contemplate  an  ap- 
plication to  tbe  court  for  leave  to  commence 
the  aclioD. 

Tbe  further  defense  to  wblch  the  demurrer 
was  interposed  was,  in  brief,  that  tbe  platnllffs 
knoniufrly  and  negligCDtly  allowed  and  per- 
mitted tbe  funds  to  be  diverted  and  misappro- 
priated, and  lo  be  used  for  private,  and  not  for 
county,  purposea.  Even  If  the  effect  be  given 
to  the  answer  which  tbe  defendant  claims  for 
it,— that  la,  tbat  Ihe  Board  of  County  Commis- 
■ioneni  were  privy  to  and  participated  in  the 
conversion  of  the  public  funda  by  the  treasur- 
er,— tbat  would  not  constitute  a  defense.  Tbe 
official  bond  of  the  county  treasurer  ia  Intended 
to  secure  tbe  public  from  toea  by  reason  of  tbe 
S  L.R.A. 


It  ia  not  contingent  upon  tbe  integrity  of  olber 
public  officers,  nor  upon  the  faltbful  perform- 
by    them  of  their  official  duliea.    The 


pervlsory  duties  upon  other  public  officers; 
but  there  fs  no  undertaking  or  (niatanty  on  the 
part  of  tbe  county  or  of  the  State  In  favor  of 
such  suretiea,  eltoer  express  or  implied,  that 
the  requirements  of  the  law  shall  be  compiled 
with, — tbat  public  officers  sbail  perform  their 
prescribed  dulies;  nor  tbat  they  abaJI  not  be 
guilty  of  criminal  misfeasance.  There  ia  no 
such  condition  affecting  the  contract  expresfcd 
in  the  bond.  Barl^.U.  &85  C.  B.  8I6I24L. 
ed,  4791;  Xonwe  Co.  v.  Otii.  62  N.  T.  88. 

Tbedlstinciion  suggested  by  Ihe  appellants 
cannot  be  maintained, — (hat,  alihou^  the 
mere  negligence  of  the  Board  of  County  Com- 
misstocers  in  the  discbat^  of  their  anperviaoir 
duties  may  not  affect  tbeKability  of  these  sure- 
ties, yet  actual  criminal  malfeasance  on  their 
part,  fadlttating  or  encouraging  embezzlement 
or  conversion  ^  the  treasurer,  has  that  effect. 
The  county  Is  not  responsible  to  theaa  suretiea 
either  for  neglect  or  misfeasaooe  on  (he  port  of 
its  public  officers.  While  thte  action  is  prose- 
cuted in  the  name  of  the  Board  ofCountyCom- 
mituioners,  as  all  actions  in  behalf  of  a  coun^ 
must  be,  the  action  is  not  for  the  tvencfit  at 
those  officers,  and  the  rigbi  of  tbe  county  to 
enforce  the  contract  of  indemnity  made  for  ita 
benefit  la  not  affected  by  tbe  alleged  neglect  or 
wrongful  conduct  of  those  officers. 

Orafer  ajprmed,  . 

ColUna,  J.,  did  not  sit  In  this  case.  '* 


KOi  ERICESON,  Be^, 
ST.  PAUL  &  DULirTH  K  CO.,  AppI, 


•Head  ni 


y  HJTOHH.!.,  J, 


Note.— IVcdUfranee,'  nipenienina  caiua  of  iitfurv. 

Where  defendants  bad  Uie  exolustve  ii(bt  to  Qt& 
use  at  tbetr  railroad  at  the  place  where  denedeat 
lost  Ilia  life,  ther  cannot  be  beid  responsible  unless 
It  Bbould  appear  that  those  la  obargo  of  tbo  train, 
after  dlBCOveiinB  the  oonditlon  and  danser  of  tlio 
party  Injured,  could,  by  proper  care,  huva  svoidEd 
tha  Injury.  Louisville  ft  N.  B.  Co.  v.  Howard,» 
Ky.  Zia. 

AltbouRh  a  person  Injured  while  walking:  npaii 
tbe  track  of  a  railway  company,  by  collision  wiiha 
poRslnR  train  of  oois.  may,  at  tbe  time,  bave  been 
WTongtuUfOD  the  track,  or,  beins  rlshtiy  theie. 
may  bave  ncgllgrently  remained  upon  it  untl!  too 
late  to  avoid  Che  cotlision,  nevertbeleas  wbva  Ite 
company's  servants  maQaffimi  the  train  dEsooveied 
Che  danger  to  wblch  such  peiBon's  wrong  or  Degll- 
Kenca  was  eipualns  bim,  in  time  to  proveat  the 
accident,  or  at  least  to  greatly  leaseo  tbe  Injniy  bj 
the  exercise  of  ordinary  oare  and  dlUteoi*  on  tMr 
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for  a  new  railway  traolc  alongside  of  and  parallel 
to  defendant*8  orii(lnal  or  main  traolc.  The  ordi- 
nary duties  of  the  work  frequently  required  them 
to  be  in  such  dose  proximity  to  defeudant*s  origr- 
Inal  track  as  to  be  Uable  to  be  struck  by  passing 
traipa.  It  had  been  the  uniform  practice  of  those 
operating  trains  on  the  railroad  to  give  these 
worKmen  warning  of  their  approach  by  signals. 
Held*  that  the  defendant  owed  the 
workmen  the  duty  of  aetlTO  ^igUaxiee 
in  g:ivinff  them  proper  siffnals  of  the 
approacSi  of  trailnst  and  th^  they  had,  un- 
der the  circumstances,  the  right  to  rely  on  the 
continued  performance  of  this  duty,  without  the 
neoesBltyt  while  engrossed  in  their  work,  of  them- 
•elYes  keeping  a  constant  lookout  for  approach- 
ing trains.  The  duty  of  defendant  in  this  respect 
would  be  the  same  whether  the  workmen  were  in 
its  employment  or  in  that  of  its  contractor. 

8.  It  would  not  ordinarily  be  the  duty 
of  those  operating  a  train  to  stop  it 
or  alack  its  speed*  provided  they  gave  the 
proper  signals.  Tney  would  have  a  right  to  pre- 
sume that  the  workmen  would  heed  the  warning, 
and  remove  from  the  place  of  danger.  But  if  the 
trainmen  saw  that  they  did  not  hear  the  signals, 
and  were  making  no  effort  to  escape,  it  would 


then  be  their  duty  to  stop  the  train,  if  there  was 
still  time  to  do  so,  before  Injuring  theoL 

(October  18, 1880.) 

APPEAL  by  defendant  from  aii  order  of  the 
District  Court  of  St  Louis  OouDtv  deny- 
ing a  new  trial  in  Enaction  to  recover  damages 
foi^*pers(mal  injuries  alleged  to  have  resulted 
from  defendant's  negligence,  in  which  a  ver- 
dict had  been  rendered  for  plainti  ff.    A  fflrmecC^ 
The  facts  sufficiently  appear  in  the  opinion^ 
Me98n.  Jamea  Smitn,  Jr*»  and  w*  A*. 
Barr  for  appellant 
Mr,  John  Jenswold*  Jr.t  for  respondentr 
The  liability  of  the  defendant  herein  upon 
the  facts  in  evidence  as  found  by  the  jury  is^ 
fully  sustained  by — 

CarroU  v.  Minnesota  taUey  R.  Oo.  14  Minn. 
67:  lUia  v.  Ohicago,  Jf.  dfe  Bt.  P.  R.  Co.  40 
Minn.  273;  Locke  v.  FiTSt  Div.  8t.  FatU  A  R 
B,  Go,  16  Minn.  860;  Donaldson  v,  MUtcaukeo 
di  8t,  P,  R,  Go.  21  Minn.  298;  Hocum  v.  Weit- 
heriek,  22  Minn.  162;  Olaon  v,  St.  Paul,  M,  A 
M,R.Go,M  Minn.  477;  Pierce  y.  Central  Iouxs 
R.Co.1^  Iowa,  140. 


part,  but  ncffUgently  failed  to  do  so,  the  company 
is  liable  In  danuuree.  The  neffU/irence  of  the  compa- 
ny in  failing  to  stop  or  sufficiently  slacken  the 
speed  of  the  train  when  the  danffer  was  discovered, 
and  not  the  trespass  or  the  negligence  of  the  in- 
jnred  person,  was  the  proximate  cause  of  the  in- 
jury.   Mo.  Paa  R.  Oo.  y.  Weisen,  65  Tex.  448. . 

Where  the  engineer  saw  the  party  upon  the  track, 
which  was  straight  and  gave  an  uninterrupted 
view  for  three  quarters  of  a  mile,  and  the  engineer 
rang  tiie  bell  and  blew  his  whistle,  but  failed  to 
stop  the  train,  which  he  might  have  done,  it  was 
held  that  it  was  error  for  the  court  to  direct  a  ver- 
dict for  defendant  on  the  ground  that  the  state- 
jnent  failed  to  disclose  a  cause  of  action.  Bouw- 
meester  v.  Grand  Bapids  ft  L  B.  Oo.  6  West.  Bep. 
l»2,e8Mlch.fi(S7. 

Tf  the  negligence  of  a  defendant,  which  contrib- 
uted directly  to  cause  the  injury,  occurred  after  the 
danger  in  which  the  injured  party  had  placed  him- 
self by  his  own  negligence,  was,  or  by  the  exercise 
of  reasonable  care  might  have  been,  disoovered  by 
the  defendant  in  time  to  have  averted  the  injury, 
defendant  is  liable,  however  gross  the  negligence 
of  the  injured  party  may  have  been  in  placing  him- 
self in  such  a  position  of  danger.  Downey  v. 
Chesapeake  ft  O.  R.  Oo.  88  W.  Va.  788;  Duffy  v.  Mo. 
Pao.  R.  Oo.  2  West.  Bep.  198, 19  Mo.  App.  880;  Dono- 
faue  V.  St.  Louis,  I.  M.  ft  8.  B.  Go.  6  West.  Rep.  851, 
01  Mo.  857;  Keim  v.  Union  B.  ft  T.  Co.  7  West.  R(;p. 
148,  90  Mo.  814. 

Where  the  intervening  cause  and  its  probable  or 
reasonable  consequences  are  such  as  could  rea- 
sonably have  been  anticipated  by  the  original 
wrongdoer,the  causal  connection  between  the  orig- 
inal wrongful  act  and  the  subsequent  injury  is 
not  broken,  and  an  action  may  lie  therefor.  Scale 
V.  Oulf ,  0.  ft  8.  F.  R.  Oo.  66  Tex.  274. 

A  wrongful  act  of  the  defendant  must  be  the  effi- 
cient cause  of  the  injury,  without  which  the  injury 
would  not  have  occurred.  There  must  be  also 
such  affinity  or  connection  in  the  relation  of  cause 
and  effect  that  the  influence  of  the  wrongful  act 
should  predominate  over  other  supervening  causes. 
Brown  v.  Wabash,  St.  L.  ft  P.  B.  Oo.  2  West.  Rep. 
659, 20  Mo.  App.  222. 

When  two  causes  co-operate  to  produce  the  dam- 
age resulting  from  the  injury,  the  proximate  cause 
is  the  origiaGtlng  and  efficient  cause  which  eets  the 
other  cause  Jn  motion.  Lapleine  v.  Morgan*s  L.  ft 
T«IB,  ft  8. ».  Co.  40  La.  Ann.  66L 
5L.R,  A, 


Oofntrfbulory  negUgenee  to  defeat  recovery. 

The  rule  that  contributory  negligence  bars  a  re- 
covery is  founded  on  (1)  the  mutuality  of  the 
wrong;  (2)  the  impolicy  of  allowing  a  party  to  re- 
cover for  his  own  wrong;  and  (3)  the  policy  of  mak- 
ing personal  interests  of  parties  depend  on  their 
own  prudence  and  care.  St.  Olair  St.  R.  Oo.  v.  Eadie, 
1  West.  Rep.  90, 48  Ohio  St.  91. 

The  test  of  the  liability  of  one  to  the  charge  of 
contributory  negligence  is  whether  a  prudent  per- 
8on,ln  the  same  situation,and  having  the  knowledge 
possessed  by  the  one  in  question,  would  do  the  al- 
leged negligent  act.  Texas  ft  P.  R.  Oo.  v.  Best,  66 
Tex.  116. 

The  contributory  negligence  which  prevents  re- 
covery for  an  injury,  however,  must  be  such  as 
co-operates  in  causing  the  injury,  and  without 
which  the  injury  would  not  have  happened.  Gould 
V.  McKenna,  86  Pa.  80^;  Creed  v.  Pennsylvania  R» 
Co.  86  Pa.  130;  Thirteenth  ft  F.  Street  Pass.  R.  Co.  v» 
Boudrou,  92  Pa.  480;  Lehigh  Valley  B.  Co.  v.  Grei- 
ner,  4  Cent.  Bep.  901, 118  Pa.  600. 

Where  a  minor  capable  of  taking  reasonable  care* 
of  herself  was  riding  with  her  father  on  a  highway 
and  was  injured  in  a  collision  of  a  street  car,  by 
the  mutual  concurrent  negligence  of  the  car  driver 
and  her  father,  but  without  her  fault,  the  negli> 
gence  of  her  father  could  not  be  imputed  to  her  so 
as  to  bar  a  recovery.  St.  Clair  Street  B.  Co.  v. 
Eadie,  1  West.  Bep.  88,  43  Ohio  St.  91;  Brie  City 
Pass.  R.  Co.  V.  Schuster,  4  Cent.  Rep.  921,  118  Pa. 
412. 

Although  a  party  may  be  doing  an  unlawful  act 
at  the  time  he  is  injured  through  the  negligence  of 
another,  this  will  not  prevent  a  recovery  unless  the 
act  is  of  such  a  character  as  would  naturally  tend 
to  produce  the  injury.  Suttoo  v.  Wauwatoea,  29 
Wis.  22;  Wharton,  Neg.  2d  ed.  6  905. 

Although  plaintiff  may  have  been  guilty  of  con- 
tributory negligence  in  crossing  the  track,  yet  de- 
fendant is  liable  if  it  could  have  prevented  the  cas- 
ualty by  the  exercise  of  due  care.  Duffy  v.  Mo.  Pac 
R.  Co.  2  West.  Rep.  196, 19  Mo.  App.  880. 

Where  the  evidence  shows  defendant  guilty  of 
negligence,  although  plaintiff  was  guilty  of  some 
negligence,  yet,  if  the  misconduct  of  defendant 
was  the  immediate  cause  of  the  injury,  plaintiff 
should  recover,  provided  he  was  without  negli- 
gence directly  contributing  to  the  injury.  Drain 
V.  St  Louis,  I.  M.  ft  &  R.  Co.  2  West  Rep.  114*  8ft 
Mo.  674. 


Plaintiff  was  not  bound  to  keep  a  constant 
lookout  for  a  train. 

Hawley  v.  Chicago,  B.  d  Q,  B,  Co,  71  Iowa, 
717. 

It  is  f ^r  the  Jury  to  sa^  whether  defendant 
did  all  that  was  within  us  power  to  stop  the 
train  after  it  saw  plaintiff;  and  if  it  did  not.^nd 
could  have  stopped  it  in  time  after  seeing  plain- 
tiff, it  is  negligent. 

Payne  v.  Mumeaton  dS,  B,  Co,  70  Iowa,  584. 

Mitchell*  J.,  delivered  the  op]ni-)n  of  the 
court: 

This  was  an  action  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  negli- 
gence of  those  operating  a  train  on  defendant's 
railway. 

As  the  settled  case  does  not  purport  to  con- 
tain all  the  evidence,  many  of  defendant's  as- 
signments of  error  cannot  be  considered.  The 
only  question  really  open  for  consideration  is 
whether,  upon  the  facts  disclosed  by  the  rec- 
•ord,  there  was  positive  error  in  the  instructions 
given  to  the  jury  at  the  request  of  the  plaintiff, 
referred  to  in  the  sixth  assignment  of  error.  It 
appears  from  the  evidence  contained  in  the 
record  that  plaintiff  was  in  the  employment  of 
a  contractor  who  had  the  job  of  grading  for  de- 
fendant a  side  track  from  Duluth  westward, 
alongside  of  and  parallel  with  the  old  or  main 
track.  The  work  of  plaintiff  and  his  fellow 
laborers  was  shoveling  dirt  in  loading  and  un- 
loading dump  cars.  The  manner  pf  doing  the 
work  was  to  load  these  cars  at  on6  point,  and 
then  haul  them  by  team  on  a  temporary  or 
work  track  laid  on  the  new  grade,  and  unload 
them  where  a  fill  was  to  be  made.  This  work 
track  was  about  two  feet  wide,  and  the  distance 
between  it  and  the  main  track,  from  outside  to 
outside,  was,  by  actual  measurement,  four  feet 
seven  inches.  While  this  work  had  been  going 
on  the  main  track  was  in  constant  use  by  trains, 
which  were  passing  almost  hourly  during  the 
•day.  While  it  does  not  appear  that  the  work 
of  these  graders  required  them  to  actually  go 
upon  the  main  track,  yet  we  think  it  conclu- 
sively appears  from  the  facts  in  evidence  that 
from  time  to  time,  as  occasion  called  for  it, 
their  work  required  them  to  be  in  such  danger- 
ous proximity  to  it  as  to  be  liable  to  be  struck 
4)y  passing  trains. 

The  enaineer  of  the  train  which  injured 
plaintiff  says  that  the  men  shoveled  on  both 
sides  of  the  dump  cars  standing  on  the  work 
track.  It  also  appears  in  evidence  that  when 
trains  came  along  the  men  were  in  the  habit  of 
running  in  between  the  dump  cars,  sometimes 
one  way  and  sometimes  another;  and  this  is  not 
oontradicted.  It  also  appears  that  standard 
•cars,  such  as  were  used  on  defendant's  road, 

firojected  beyond  the  rail  two  feet  and  a  half, 
t  does  not  appear  how  far  the  dump  cars  pro- 
jected beyond  the  rail;  but  when  it  is  consid- 
ered that  the  total  space  between  the  tracks  was 
only  four  feet  seven  inches,  and  that  the  cars 
used  on  the  railway  occupied  two  and  one  half 
feet  of  this,  leavmg  the  remaining  space  at 
most  only  about  two  feet,  it  is  apparent  that 
tnen  engaged  m  shoveling  on  that  side,  and  in- 
tent on  their  work,  would,  unless  warned  to 
get  out  of  the  way,  be  in  imminent  danger  from 
passing  trains.  This  is  emphasized  by  the  con- 
ceded fact  that  on  all  previous  occasions  it 

5  L.  R.  A. 


had  been  the  uniform  custom  of  those  operating 
trains  to  give  signals  of  warning  to  the  men  by 
blowing  a  whistle  or  ringing  a  bell  on  approach- 
ing the  place  where  they  were  at  work,  ^o 
one  was  appointed  to  keep  a  lookout  for  ap- 
proaching trains,  but,  as  two  of  the  workmen 
express  it,  ''everyone  had  to  look  out  for  him- 
self." This,  of  cou!se,  is  to  be  construed  in 
connection  with  the  undisputed  fact,  already 
referred  to,  that  it  had  been  the  uniform  cus- 
tom of  the  trainmen  to  give  a  signal  of  warn- 
ing on  approaching  a  gang  of  these  graders. 
The  employ^  running  the  trains  knew  (hat 
these  men  were,  and  had  for  some  time  been, 
engaged  in  this  work  alongside  the  road,  and 
of  course  the  men  were  equally  well  aware  that 
trains  were  frequently  passing.  The  country 
was  level,  and  the  view  unobstructed,  so  that, 
had  they  looked,  the  workmen  could  see  a  train 
approacning  from  the  east  at  a  distance  of  a 
mile  and  a  half,  and  the  engineer  and  fireman 
on  the  train  had  equal  facilities  for  seeing  the 
workmen. 

On  the  day  of  the  accident  the  men  had  loaded 
a  train  of  dump  cars,  and  the  teamster  had 
started  to  haul  ft,  when,  at  a  point  about  1,500 
feet  west  of  '*  West  Dulnth  Station,"  a  car  near 
the  middle  of  the  train  became  derailed,  the 
wheels  getting  six  or  seven  inches  off  the  rails 
on  the  side  toward  the  main  track,  and  the 
body  of  the  car  tipping  or  careening  over  still 
further  in  the  same  direction.    The  foreman 
ordered  the  men  to  get  around  the  car,  and  lift 
it  back  onto  the  track.    Some  of  them  went  to 
the  ends  and  some  to  the  sides  of  the  car.    Plain- 
tiff was  one  of  those  who  went  to  the  side  next 
the  main  track,  and  took  hold  about  the  mid- 
dle of  the  car  to  help  to  lift  it,  his  back  being 
turned  towards  the  main  track.     While  the 
men  were  thus  engaged,  one  of  their  number 
discovered  a  train  approaching  from  the  east, 
and  then  distant  only  the  length  of  seven  or 
eight  rails.    He  gave  the  alarm,  whereupon 
there  was  immediately  a  hurried  rush  of  the 
men  on  that  side  to  get  out  of  danger.    They 
all  succeeded  except  plaintiff,  who,  being  near 
the  middle  of  the  derailed  car,  was  unable  to 
reach  an  opening  between  the  ends  of  the  can 
until  th^  were  filled  by  others,  and  owing  to 
the  inadequate  space  between  the  passing  train 
and  the  dump  car,  was  struck  by  some  part  oi 
the  moving  cars  (probably  the  projecting  step 
of  a  passenger  coach)  and  veiy  seriously  in- 
jured.   The  engineer  and  fireman  on  this  train 
saw  these  men  at  work  around  the  dump  cars 
almost  immediately  on  leaving  West  Duluth 
Station,  and  the  fireman,  whose  duty  it  is  to 
ring  the  bell  when  necessary,  noticed  that  t  bey 
were  nearer  the  main  track  than  usual,  but  did 
not  notice  what  they  were  doing,  and  did  not 
know  that  a  car  was  derailed.    The  train  was 
not  slowed  up,*  but  passed  the  men  at  its  usual 
rate  of  speed,  which  was  from  twenty  to  twen- 
ty-three miles  an  hour. 

So  far  the  facts'  disclosed  by  the  record  are 
virtually  undisputed.  The  only  question  upon 
which  there  was  any  substantial  confiict  of  evi- 
dence was  as  to  whether  those  operating  the 
train  signaled  its  approach, — they  swearing 
positively  that  they  did  do  so  by  ringinff  the 
bell,  while  plaintiff  and  some  of  his  feUow 
laborers  swore  with  equal  poeitiveness  that  they 
did  not  hear  it,  and  that  they  could  and  woM 
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have  heard  it  if  it  had  been  ruDg.  While  we 
appreciate  the  weakness  of  negative  testimony 
on  such  a  question,  yet  we  think  that,  even  if 
the  'case'  purported  to  contain  all  the  evidence, 
we  would  be  comi)e1led  to  hold  that  the  ques- 
tion was  one  for  the  jury. 

The  negligence  complained  of  consisted: 
first,  in  the  alleged  failure  of  the  trainmen  to 
give  a  signal,  warning  the  workmen  of  its  ap- 
proach; and,  second,  their  failure  to  make  any 
effort  to  stop  the  train  before  it  struck  the  plain- 
tiff. 

As  bearing  upon  the  first,  the  ourt  gave  to 
the  jury  plaintitT's  third  and  fifth  requests, 
which  were  as  follows:  "  The  plaintiff  had  a 
right  and  license  to  be  alone  the  defendant's 
track,  where  work  was  necessary  to  be  done, 
and  as  such  was  not  necessarily  oound  to  keep 
a  constant  lookout  for  approaching  danger. 
He  was  there  lawfully,  and  as  such  the  defend- 
ant owed  him  active  vigilance  and  care,  and 
plaintiff  had  a  right  to  rely  upon  defendant's 
diligence  to  protect  him;  and  it  is  for  you  to 
say  if  plaintiff  mic^ht,  under  all  the  circum- 
stances, rely  on  bein)::  given  timely  warning  of 
approaching  trains."  Also:  "Plaintiff  was 
rightfully  at  work  near  the  track.  It  was  de- 
fendant's employes'  duty  to  keep  a  vigilant 
lookout  for  him.  If  they  knew  thereof  and 
failed  to  do  so,  it  is  negligence." 

As  nearly  as  we  can  understand  appellant's 
brief,  the  ^st  of  his  objections  to  these  instruc- 
tions is  that  they  held  that  the  defendant  owed 
the  plaintiff  the  duty  of  active  vigilance  in  pro- 
tecting him  from  approaching  trains,  and  that 
the  plaintiff  was  not  bound  to  keep  a  constant 
lookout, but  might  rely  on  defendant's  diligence 
to  protect  him.  The  instructions  are  general 
in  their  terms,  and  not  at  all  specific,  especially 
as  to  what  vigilance  or  diligence  defendant,  un- 
der the  circumstances,  owed  plaintiff  in  order 
to  protect  him  against  passing  trains;  but  if  de- 
fendant thought  that  for  that  reason  thev  were 
liable  to  be  misunderstood,  and  desirea  them 
further  explained  or  limited,  he  should  have 
called  the  attention  of  the  court  to  the  fact. 
He  cannot  now  take  advantage  of  any  such 
objection  under  a  mere  general  exception  to  the 
charge.  The  general  pn)positions  of  law  em- 
bodied in  the  instructions  are  correct,  as  ai>- 
plied  to  the  facts  of  the  case. 

Although  in  the  employment  of  a  contractor, 
and  not  or.  defendant,  the  plaintiff  was  lawful- 
ly at  work  along  defendant's  railroad,  with  its 
knowled^,  and  by  its  authority.  The  char- 
acter of  his  work  was  such  that,  under  the  facts, 
it  owed  him  the  duty  of  active  vigilance  to  the 
extent  of  giving  him  signals,  by  way  of  warn- 
ing of  approaching  trains;  and  he  had  a  right 
to  rely  on  its  doing  this,  instead  of  keeping  a 
constant  lookout  for  himself,  at  least  in  view 
of  the  fact  that  the  Company  had  adopted  and 
practiced  the  custom  of  giving  such  warnings, 
and  which  he  had  every  reason  to  suppose 
^ould  be  continued.  Had  plaindff  been  em- 
ployed by  the  defendant  itself  to  work  on  its 
track  there  probably  would  have  been  no  ques- 
tion raised  that  defendant  would  have  owed 
him  this  duty  of  active  vigilance,  and  that  he 
would  have  had  the  right  to  become  engrossed 
in  his  work  to  such  an  extent  as  not  to  notice 
the  approach  of  trains,  and  to  rely  upon  the 
performance  by  the  defendant  of  its  duty  to 
5  h.  R.  A. 


give  him  signals  to  warn  him  of  the  fact.  But 
ft  can  make  no  difference  in  principle  whether 
a  person  be  at  work  immediately  upon  the  track, 
or  so  near  it  as  to  be  struck  by  passing  trains.. 
Neither  does  this  duty  depend,  as  appellant 
seems  to  claim,  upon  the  fact  that  the  i)er8on 
is  a  servant  of  the  Company,  and  the  employla 
running  the  trains,  his  fellow  servants.  It  is  a 
duty  growing  out  of  the  fact  that  he  is  lawful- 
ly working  there  under  the  authority  and  with- 
the  knowledge  of  the  Companv,  and  dependa 
upon  the  general  principles  of  law  requiring 
the  exercise  of  ordinary  care  not  to  injure  an- 
other. Of  course  the  defendant  could  not  have 
foreseen,  and  was  not  bound  to  anticipate,  the 
accident  of  the  derailment  of  this  car;  and  if 
I  this  had  been  the  only  cause  and  occasion  of 
plaintiff's  being  in  dangerous  proximity  to  the 
track,  this  duty  of  giving  warning  of  approach- 
ing trains  would  not  have  devolved  upon  th& 
defendant,  at  least  in  the  absence  of  actual 
knowledge  on  part  of  those  operating  the  train,, 
that  the  men  were  on  or  near  the  track.  But 
for  reasons  already  given  we  think  the  evidence 
shows  that  the  duties  of  the  ordinary  work  of 
the  men  called  them  so  near  the  track  as  to 
make  warning  of  approaching  trains  a  duty  of 
defendant. 

As  bearing  upon  the  second  alleged  ground 
of  negligence  the  court,  at  the  request  of  plain- 
tiff, cnarged  the  jury:  "If  the  engineer  or  per- 
son in  charge  of  the  train  which  struck  plain- 
tiff, in  approaching  him  there  at  work,  saw 
him  thereat  work  in  a  dangerous  position  close 
to  the  tradk,  and  that  he  made  no  attempt  to 
avoid  the  ifpproaching  train,  it  was  his  duty  not 
only  to  warn  plaintiff  by  the  usual  signal,  but 
also,  if  there  was  time  enough,  to  stop  the  train; 
then  not  stopping  the  train  was  negligence,  and 
under  those  drcumstances  it  is  no  defense  to* 
say  that  plaintiff  was  guilty  of  contributory 
negligence." 

Of  course  the  mere  fact  that  the  engineer 
failed  to  stop  the  train  after  be  saw  the  plain- 
tiff, even  if  there  was  time  to  do  so,  would  not 
render  the  defendant  liable,  provided  the  prop- 
er signals  of  warning  had  been  given.  The 
employes  of  the  Company  would  have  a  right 
to  presume  that  the  men  had  the  faculties  to 
appreciate  the  danger  of  their  situation,  and 
upon  hearing  the  signal  would  use  them  ac- 
coidingly.  But  no  degree  of  negligence  on  the 
part  of  a  man  would  justify  an  engineer  in  run- 
ning over  him.  Hence  if,  after  giving  the 
proper  si^al,  the  engineer  sees  that  a  person 
in  a  position  of  imminent  danger  does  not  hear 
or  comprehend  the  signals,  and  hence  is  mak- 
ing no  effort  to  escax>e.  it  is  his  duty  to  stop  his 
train  if  there  is  still  time  to  do  so  before  run- 
ning over  him.  Not  to  do  so  would  be  a  will- 
ful and  wanton  act,  against  which  no  amount 
of  negligence  on  part  of  the  person  injured 
would  be  a  defense.  Although  not  fortunately 
expressed,  we  think  this  is  all  that  the  instruc- 
tion complained  of  amounts  to,  and  that  this  is 
the  meaning  the  jury  would  naturally  give  to 
it.  There  is  very  little  evidence  in  the  record 
to  which  such  an  instruction  is  applicable;  but 
as  it  is  substantiallv  correct  as  an  abstract  prop- 
osition of  law,  and  as  it  does  not  appear  that 
all  the  evidence  is  before  us,  we  cannot  say  that 
giving  it  was  error. 

The  sixth  and  last  instruction  complained  ot 


.  o  decide  up-   tion. 

on  and  choose  the  me«na  of  escape,  he  la  nut       Wt  are  tff  opinion  that  upon  Ue  whii  nemd 
required  to  es«rclae  the  degree  of  care  nhich  a  I  tht  order  denying  a  neu  trial  m«u(  be  affirwud. 
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HsieUah  W.  WHJJAMS,  Admr., 
JEzia  SPEKCEB  et  at.,  Apple. 


1.  Tfae  opinion  of  MA  a-tteatlufwifiiMa 
to  «•  wlU,  titrmad  »t  »ti(»tb«r  time,  be- 
fore or  nfter  tbe  eiecudon  of  the  Till,  In  respect 
to  the  testator's  mental  capacity,  atands  like  tliat 
ot  any  other  wttnesi,  and  li  not  admlMlble  lu  a 
BtBto  where  opinions  of  ocdinary 


8>  Ordinanry  wltnesaea,  whAterer  their 
opportllBltle*  of  obMrvKtlon,  cannot 
glVo.  In  HaasBOhusetts.  a  mora  opinion  as  to  the 


bad  nt 

When  she  was  fit  to  make  a  will,  la  not  admlaslble 
to  contradict hlatestlnion:r  that  durlDg- that  time 
She  bad  been  at  bis  bouse  for  sevetaJ  pionths.  and 
that  he  saw  no  obangie  In  ber  IntolllKOnce.  etc, 
also  relating  oonvereatlonB  Indicating  that  she 
wasofiouDd  mind,  aa  auob  testlmonr  does  not 
■bow  that  he  ever  Uiousbt  ahe  waa  fit  to  make  a 
wia 

(Jaauarr  L  1800J 

ON  contesiants'  ezcepttoDa  Overruled. 
This  was  ao  appeal  from  a  decree  ot  tbe 
Probale  Court  for  Worcesler  Countr,  admit- 
ting lo  probate  tbe  will  of  Polly  Crosuy,  made 
on  March  35,  1685,  and  appomling  tbe  pctl- 
(loDer  adminlslralor  with  tbe  will  aDDexed. 


said  will  waa  made. 

The  i>clit[oner  called  tbe  nttestloK  witnesses 
to  tbe  will,  none  of  whom  testified  that  the  tes- 
tatrix was  in  their  opinion  of  eouDd  miod  al 
the  lime  of  exfc  illne  tbe  will. 

Id  cross-exauiiDauon  tbe  appellsiiiB  proposed 
to  aak  one  of  tbe  aitestJDg  wiiocsses  what  bis 
present  opinion  was  as  lo  Ihe  aoundness  of  tes- 
tatrirt  mind  at  the  time  of  tbe  execution  of 
tbe  will.  The  witness  having  testified  that  be 
formed  no  opinion  on  the  subiect  al  tbe  time 
be  witnessed  the  will,  but  bad  an  opinion  at 
the  lime  of  the  trial,  wbich  bad  been  formed, 
in  part,  from  what  be  bad  Keen  and  bee  td  since, 
and  in  part  from  what  be  sow  at  tbe  lime,  the 
question  was  excluded,  and  the  appellants  ex- 
cepted. 

Itappeared  that  said  Pollr  Crosby's  husband 
died  Id  November,  1884,  and  she  was  about 
elsbly  years  of  age. 

Tbe  petitioner  called  one  TJpbam,  whose 
wife  was  a  rclativcand  iegaiee,  at  whose  house 
tbe  tealairix  stayed  as  a  vuilor,  from  April  20, 
■•!  T.  R-  A. 


1880,  tin  AuKastSa.  1885.  He  teslUed  fai  diet 
thai  be  saw  her  a  few  timeo  after  ber  hueband 
died  and  before  sbecameto  bis  bouse,  ssabon 

slated;  that  while  she  was  at  bis  housa  be 
never  saw  any  change  In  ber  IntellUeDce,  co- 
herence of  speech  or  memory,  ana  gave  ao 
counts  of  several  conversations  and  acts  luid 
incto  show  soundness  ot  mind. 


sbow  that,  since  tbe  testatrix's  death,  tbe  nit 
nesa  had  declared  that  be  bad  never  seen  hn, 
since  ber  bustjand  died,  whoi  ahe  was  111  to 
make  a  will. 

This  evidence  was  excluded  and  the  appd 
lantB  excepted. 

Tbe  jury  answered  the  Issue  in  favor  of  the 
sanity  of  Uie  testatrix. 

Meteri.  FrAok  P.  Oonldiny  and  John 
M.  Cochr&n,  for  appellants: 

Bubscribhig  witnesses  to  a  will  mayiesUft 
tbeir  opinions  in  re^)ect  to  tbe  BanilT  of  tlie 
testator  at  the  time  of  executing  the  nuL 

I  Qreenl.  Ev.  §  440. 

The  aubscribinr  witnesBea  to  a  will  may  le» 
tiff  to  their  opinions  of  tbe  testator's  sanity, 
because  Ihal  is  one  of  tbe  facts  necessary  to  tbe 
validity  of  the  will,  which  Ihe  law  places  Ibem 
around  tbe  testator  to  attest  aud  testify  lo. 

Orav,  J.,  in  Haetinge  t.  Bider,  W  Hs". 
622,684. 

Tbe  court  does  not  me&u  that  tbe  optnion, 
but  that  tbe  sanity.  Is  necessary  to  tbe  nlidil; 
of  the  will.  Sanity  is  the  fact  tbe  witness  i>  to 
speak  to,  not  his  former  opinion. 

Lord  Camden  in  Hindean  v.  Eereeg,  4Banis, 
Eccl.  Law,  85,  88. 

Tbe  precise  point  was  decided  In — 

Hunyan  v.  Vriee.  16  Ohio  8L  1;  iJSifwflT. 
BrBnnnn,  82  Mo.  328. 

bee  form  of  quoaiion  sustained  in  ffiyaa  '■ 
SmoU,  11  Serg.  &  R.  141. 

Tbe  conteslants  should  have  been  allowedto 
put  in  the  declarations  of  Upham  as  to  the  dd- 
fitncss  of  the  tciiairix  to  make  a  will. 

The  followine  cases  are  not  distinguisbsblf 

Lcuis  V,  Mamn,  109  Mass.  109;  Bmwu  t. 
Brmcn,  108  Mass.  SS6. 

li  is  a  different  case  where  be  has  been  il 
lowed  to  express  an  opinion,  incompetent,  a 
objected  to. 

Hubl>ell  V.  BUtfU  3  Allen,  196. 

Mesgrt.  W.  S.  B.  Hopkins  and  BeoJT 
J.  Cl»rke,  tor  appellee: 

Subscribing  wilneBses  to  wills  arelinoiilj 
persons  except  experia  who  are  excepted  iron 
the  general  rule  as  to  opiuiona  of  witnesses,  un 
wbo  can  give  their  general  opinion  at  lotM 
testator'a  capacity.    In  this  Suie  tbb  enxp- 


im. 


WiLLIAlCB  Y.  BfRNCEB. 


791 


tion  li  put  expressljr  on  the  ground  that  the 
law  has  placed  the  witnesses  about  the  testator 
to  ob6er?e  him  and  form  an  opinion 

Ptwie  ▼.  Riefiardwn,  8  Mass.  8a0,  <7ha9  v. 
yewUm,  Id.  286;  Buckmitistery.  /Vry,  4Ma88. 
698;  Needham  y.  Ide,  6  Pick.  610;  Rambler  y. 
Tryon,  7  Serg.  &  R  90-94;  Grant  v.  Thompson, 
4  Conn.  208;  Oapp  v.  FvUerto/i,  84  N.  T.  190- 
195;  Eoleomb  v.  BoUomb,  95  N.  T.  816-821; 
dm.  Y.  Braipnan,  186  Mass.  438-440;  i/a^  ▼. 
BradUe,  127  Mass.  414-421;  Hastings  v.  iii'^er, 
99  Mass.  622-624;  Oulver  y.  Eaalam,  7  Barb. 
814-822. 

The  newer  statutes,  which  require  the  attesta- 
tion clause  to  contain  attestation  of  sanity,  by 
analogy  supports  this  Yiew. 

WWiinton  y.  WWnnton,  7  Mo.  689;  El.  Rcy. 
6taL  1880,  chap.  148. 

The  evidence  excluded  was  rightly  excluded. 
The  evidence  offered  did  not  tend  to  contradict 
anything  to  which  the  witness  had  testified. 

Oom.  Y.  Mooney,  110  Mass.  99. 

Knowltoat  J.,  delivered  the  opinion  of  the 
court: 

How  far  the  opinion  of  witnesses  as  to  the 
mental  condition  of  a  testator  may  be  received 
in  evidence  in  proceedini^s  to  establish  the  va- 
lidity of  a  will  is  a  question  about  which  there 
is  a  great  conflict  of  authority.  In  this  Com- 
tnonwealth,  and  in  the  courts  of  common  law 
in  England,  and  in  many  of  the  States  of  this 
country,  it  is  held  that  an  ordinary  witness  can- 
not give  a  mere  opinion,  whatever  opportunities 
of  observation  he  may  have  had.  On  the  other 
hand,  in  the  ecclesiastical  courts  of  England. 
and  in  many  courts  in  the  United  States,  all 
witnesses  have  been  permitted  to  give,  not  only 
facts  upon  which  an  opinion  may  properly  be 
formed,  buttheiropinionsfoundedon  thosefacts. 
It  is  universally  held  that  an  attesting  witness 
may  give  his  opinion,  formed  at  the  time,  as  to 
the  sanity  or  insanity  of  the  testator  when  the 
will  was  executed.  In  those  courts  where 
opinions  are  admitted  on  the  ground  that  con- 
tusions in  regard  to  the  mental  condition  of 
another,  formed  by  one  who  has  had  an  oppor- 
tunity of  observing  him,  are  in  themselves  val- 
uable and  unobjectionableasevidence,  there  may 
be  good  reasonsf or  holding  that  the  final  opinion 
of  the  witness  at  the  time  of  the  trial  should  be 
received.  But  where  a  different  doctrine  is 
held,  the  opinions  of  attesting  witnesses  to  a 
Will  stand  upon  a  peculiar  ground.  The  wit- 
nesses are  chosen  by  the  testator  and  are 
thereby,  under  the  law,  charged  with  an  im- 
portant duty  in  relation  to  the  execution  and 
proof  of  the  will  It  mav  be  presumed  that,  in 
the  performance  of  that  duty,  they  will  observe 
carefully  the  appearance  of  the  testator  at  the 
time,  and  form  an  opinion  as  to  his  sanity. 
That  opinion  naturally  and  properly  may  de- 
termine their  action  in  signing  or  refusing  to 
sign  as  witnesses.  It  is  regained  as  a  fact  of 
some  significance  which  enters  into  the  trans- 
action, and  which  the  court  should  be  permitted 
to  know  and  consider  like  any  other  fact 
touching  the  execution  of  the  instrument. 
Upon  this  theory,  the  opinion  of  an  attesting 
witness  formed  at  another  time,  before  or  after 
the  execution  of  the  will,  should  stand  like  that 
of  any  other  witness.  It  might  be  competent 
In  crosB-examination  to  affect  the  value  of  his 
« li.  P.  A. 


testimony  as  to  his  conclusion  at  the  time  of 
attestation,  but  it  could  not  he  received  on  ac- 
count of  the  value  to  be  attached  to  it  as  a  mere 
opinion. 

In  PboU  Y.  Eiehard$on,  8  Mass.  880,  the  court 
permitted  the  witnesses  togive  "  the  judgment 
they  formed  of  the  soundness  of  the  testator's 
mind  at  the  time  he  executed  the  will." 

In  Robinson  v.  Adams,  62  Me.  869,  409,  re- 
ferring to  the  time  of  execution  of  a  will,  the 
court  says:  ' 'It  is  the  opinion  then  formed  that 
is  admissible." 

In  Clapp  v.  FuUerton,  84  N.  Y.  190,  it  is  said 
of  the  facts  testified  to  by  the  witnesses,  which 
occurred  at  the  time  of  attesting,  that "  it  is  le- 
gitimate to  pve  them  such  additional  weight  as 
may  be  derived  from  the  conviction  they  pro- 
duced at  the  time." 

Jarman  states  the  rule  to  be,  that  "subscrib- 
ing witnesses  are  permitted  to  testify  as  to  the 
opmion  thev  form  of  the  testator's  capacity  at 
the  time  of  executing  his  wUL"  1  Jarman, 
Wills,  74. 

Bed  field  says:  "  It  is  admitted  in  nearly  all 
the  cases  that  the^subscribing  witnesses  to  the 
will  are  competent  to  express  an  opinion  of  the 
testator's  apparent  sanitv  at  the  time  of  execu- 
tion."   1  Redfield,  Wilfs,  140. 

The  onlv  case  to  which  we  have  been  re- 
ferred, which  decides  that  a  subscribing  wit- 
ness may  give  an  opinion  formed  afterward,  is 
Runyan  v.  Price,  15  Ohio  St.  1,  and  in  Ohio 
all  witnesses  who  have  had  an  opportunity  of 
observing  a  testator  are  permitted  to  give  their 
opinions,  founded  on.  what  they  have  seen. 
We  are  of  opinion  that,  under  the  authorities  in 
this  Commonwealth,  the  testimony  of  the  at- 
testing witness  was  rightlv  excluded. 

Whether  the  declaration  of  the  witness 
Upham,  offered  to  contradict  him,  should  have 
been  received,  depends  upon  whether  it  was  in- 
consistent with  his  former  testimony.  If  it  be 
assumed  that  the  expression  "fit  to  make  a 
will,"  referred  to  the  mental  condition  of  the 
testatrix,  and  that  it  is  generally  known  that  a 
person  of  full  age  and  sound  mind  is  fit  to  make 
a  will,  and  if  we  disregard  the  differences  of 
opinion  that  may  be  presumed  to  exist  as  to 
what  constitutes  soundness  of  mind  or  fitness  to 
make  a  will,  we  cannot  say  that  the  declaration 
was  contrniiictory  to  the  previous  testimonv. 
It  may  or  may  not  have  been,  according  as  the 
facts  not  reported  were  of  one  kind  or  of 
another. 

The  witness  **  gave  accounts  of  several  con- 
versations and  acts  tending  to  show  soundness 
of  mind."  That  certain  Tacts  indicating  that 
the  testatrix  was  of  sound  mind  could  be  shown 
by  his  testimony  did  not  neccbsarilv  imply  that 
he  believed  her  to  be  sane.  We  ao  not  know 
the  full  significance  of  those  acts  and  conversa- 
tions, and  other  facts  within  his  knowledge  may 
have  shown  that  he  was  insane.  Upon  this 
ground  the  case  of  Huhbell  y.  Bissell,  2  Allen, 
106,  is  autliority  in  favor  of  the  ruling.  Nor, 
upon  the  facts  reported,  can  we  oay  that  his 
testimony  that  "he  never  saw  any  change  in  her 
intelligence,  coherence  of  spi>ech  or  memory," 
while  she  was  at  his  houpe,  after  the  death  of 
her  husband,  proves  that  he  believed  her  to  be 
fit  to  make  a  will.  So  far  as  the  bill  of  excep- 
tions shows,  and  so  far  as  we  have  information 
from  any  source,  she  may  have  been  all  her  life 


make  it  doubtful  wlietbershe  waseverotHoUDil 
toind,  and  tbe  witntns  may  bare  always  con- 
lidcied  ber  uaGt  to  make  a  will. 

Tbe  unreported  facia  of  tlie  case  may  bave 
been  aucb  as  to  make  tbe  evidtace  competent. 
If  tbe  lestlmoDy  bad  been  received  and  tbe  ap- 
pellee bad  excepted,  we  abould  bave  assumed, 
OD  tbie  bill  of  exceptions,  tbat  Cbey  were.  But 
against  the  excepting  parly,  who  must  establish 
the  error  on  wbich  be  relies,  we  must  assume 
that  they  were  not. 


George  T.  MBLLOR,  Kff.. 
MERCHAHTTS    MANUPACTUMNG    CO. 


1.  An  employe  who  im  tnjar«d  wbtle  »t- 

tomptiiic  to  DiBike  ropiLtrv  to  machinery 
wJilcb  It  la  no  part  of  hla  iluty  tJj  make,  octing  ot 
bis  own  tree  will,  upon  tbe  suggestion  or  a  (ellow 
workman,  and  alter  Bsklng-  and  obialnlng  the 
cooseot  of  falB  own  Immodlato  superior.  Is  a  mere 
volunteer,  and  cannot  rooover  (or  Injuries  ocoa- 
tloned  by  an  accldeut  oauaed  hj  tbe  defect  which 
be  was  trrlng  to  remedy. 
S.  Tha  USAaaehiuetta  Einplo7«r«*  Unk- 
Ited  liablUtr  Act  of  ism.  chap.  no.  1 1,  even 
U  It  Is  oonstTued  to  atrallsh  the  defense,  to  an  ao- 
tlon  by  an  emplofH,  that  be  takes  the  risk  of 
kDown  danners,  does  not  authorize  a  reoovery 
fur  Injuries  received  by  an  emplo;6.  while  aotlng: 
as  a  volunteer  outside  of  bis  roKUlar  duties.  In  at- 
tempting to  repair  defective  machlnerj. 

(Januarr  li  IS90,) 
f\lS  defertdant's  exceptions.    Stulairud. 


injuries  susii''ned  by  platntiO  nhOe  In  defend- 
ant's employ,  and  resulted  in  a  verdirt  for  tlift 
plaintiff. 

Tbe  case  U  stated  In  the  opinion. 

Metiri.  U.  R««d  and  D.  V.  SnlU'nta.for 
plaintiS: 

TbeneKllEeDceof  tbedefenduitdldiiotarii* 
through  that  of  fellow  semnts  of  tbe  plitntUL 

Ojtftorw  T.  Jaekton,  L.  R  11  Q.  B.  DtT.  610. 

A  foreman  bricklayer  asBtettug  tlie  woAmen 
is  not  tbe  leas  a  auperintendenk  It  waa  ancb 
neeleci  as  the  Emplorers'  LiaMlty  Act  make* 
acnonable,  and  ta  aiitiDCtiisbBble  from  tbe  cane* 
where  persona  empldyed  to  make  ancb  ordlna- 

Kiep^TS  are  held  to  be  fellow  serYanta  with 
Dae  employed  to  ran  the  machine;  as — 

MeQety.  BoiUm  CorOage  Oo.  180  Hass.  MG. 

The  defect  owed  its  existence  at  the  time  of 
the  accident  to  negligence,  that  it  to  ny,  » 
breach  of  da^ 

BoberU  A  Wallace,  Liabili^  of  Kmployers, 
3d  ed.  pp.  249,  iSS. 

It  was  the  negligence  of  one  to  "whom  the 
employer  had  delegated  some  of  that  authority 
or  power  or  control  which  he  would  otherwise 
himself  have  exercised;"  and  who  bad  supcrin- 
teodeoce  over  tbe  injured  workman  or  otbt 
that  portion  of  tbe  work  on  which  he  waa  ea- 
gsKed. 

SuperlDtendenge  ma;  be  either  over  meo  or 
machinery. 

Id.  p.  m. 

Where  a  servant  is  asked  by  bfa  master  to  do 
Bometbing  which  is  no  part  of  bia  risk,  and, 
whilst  doing  that  wbich  is,  in  fact,  a  tneregood- 
nalured  act,  be  receives  an  injury  which  be  bad 
no  cause  to  expect,  be  may  be  entitled  to  re- 
cover damages  from  bis  master. 

Id.  2d  ed.  pp.  36,  87:  JUantfltld  t.  BaMOig, 
84  L.  T.  N.  S.  686;  Balmt*  v,  Clarke,  81  L.  J. 


iseo. 
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Jfetars.  Morton  Si  Jemdxkgm  and  John 
Lowell*  Jr.9  for  defendant: 

The  plaintiff  took  upon  himself  all  risks,  aiid 
he  cannot  now  complain  that  he  was  injured  in 
an  employment  which  was  beyond  the  scope  of 
his  duties,  but  which  he  voluntarily  assumed, 
whose  danger  and  risk,  if  there  was'any^  he  un- 
derstood, m  which  he  knew  what  was  to  be 
done,  and  how  and  why  it  was  to  be  done,  and 
chose  his  own  way,  method,  time  and  place 
for  doing  it.  Especially  is  all  this  true  in  view 
of  the  furfhcr  fact  that  he  could  bavn  removed 
the  defect  by  moving  the  loom  which  was  with- 
in the  scope  of  his  duties  and  .unattended  with 
danger. 

HuMdl  V.  TiUotsan,  1  New  Ene.  Rep.  444, 
140  Mass.  dOl;  Goodnow  v.  WoXpole  Emery 
MiOs,  5  New  Eng.  Rep.  719,  146  Mass.  id61; 
Ciriaek  v.  Mert/ianis  Woolen  Co,  5  New  Eng. 
Rep.  728,  146  Mass.  182;  Qavett  v.  ManeJi^ter 
df  L,  B,  Co,  16  Gray,  601;  Leary  v.  Boston 
dh  A.  B,  Co.  189  Mass.  580;  Bunker  y.  Midland 
B.  Co,  47  L.  T.  N.  S.  476;  Woodley  v.  Metro- 
politan Dist.  B,  Co,  L,  R.  2  Exch.  IMv.  884. 

The  Statute  of  1887,  chap.  270,  %  1,  does  not 
menu  or  intend,  if  an  employ^  voluntarily 
chooses  to  work  upon  a  machine  which  he 
knows  is  defective,  or  engage  in  work  which 
does  not  fall  within  the  scope  of  his  duties, 
wiih  a  full  understanding  of  the  work  and  of 
its  dangers,  that  he  is  to  have  an  action  against 
his  employer  if  injured  by  the  machine  on 
which  he  is  engaged  because  some  other  em- 
ploye has  neglected  to  repair  it.  It  only  means 
that  the  employer  shall  not  avail  himself  of  the 
defense  that  the  plaintiff's  injury  was  caused 
by  the  neglect  of  a  fellow  servant,  provided  the 
plaintiff  can  maintain  his  action  if  that  de- 
fense is  out  of  the  way. 

Aafiley  v.  Eart,  1 L  R  A.  855,  147  Mass. 
575;  Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  685;  Roberts  &  Wallace,  Liability  of  Em- 
ployers, 252.  3d  ed.,  cited  with  approval  in 
Thomas  v.  Quartermaine,  supra;  Martin  v. 
Quay  Alkali  Co,  83  Week.  Rep.  (Q.  B.  Div.) 
216;  Yarmouth  v.  France,  L.  R.  19  Q.  B.  Div. 
647. 

A  different  doctrine  seems  to  be  laid  down  in 
Weblin  v.  Ballard,  L.  R.  17  Q.  B.  Div.  122, 
but  it  must  be  regarded  as  overruled  by  Tar- 
mouth  V.  France  and  Thomas  v.  Quartermaine, 
supra. 

Holmes*  J„  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  personal  injuries  caused 
by  a  defect  in  the  condition  of  the  defendant's 
machinery.  The  plaintiff  has  had  a  verdict  and 
the  question  before  us  is  whether  it  was  war- 
ranted by  the  evidence.  The  plaintiff's  case  as 
stated  by  himself  was  as  follows:  He  was 
twenty-two  years  old,  had  followed  the  business 
of  loom-fixing  and  weaving  since  he  was  twelve, 
for  the  last  year  in  the  place  where  he  was 
hurt,  and  was  a  loom-flxer  at  the  time  of  the 
accident.  He  had  charge  of  the  pulleys  on  the 
looms  but  had  nothing  to  do  with  the  shafting 
or  the  pulleys  on  it.  About  a  week  before  the 
accident  he  noticed  that  the  belt  kept  ninninir 
off  the  pulley  on  the  shafting,  and  notified  Gil- 
lette, the  man  over  him,  Thacker,  the  head  of 
the  machine  shop,  and  O'Gkira,  one  of  the  men 
under  Thacker.    Qillette  said  he  would  see  to 
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it.    On  the  afternoon  of 
slipped  off  again,  and  th( 
had  not  been  set  right.      I 
and  went  to  notify  Tbac    i 
O'Gara.    O'Gara  bad  nc    . 
plaintiff,  but  told  him  to 
move  the  pulley  a  Utile 
knew  that  the  belt  wou!    i 
pulley  was  changed,  start    I 
Qillette  that  he  was  going    i 
do  with  it.    Gillette  said.     . 

The  plaintiff  then  built 
little  before  sis'?.  M.,  wa  ! 
belt,  about  twelve  inches  1  • 
it  going  round,  with  his 
planks,  waiting  for  the  un  I 
did  at  six,  when  the  belt  : 
caught  his  left  hand. 

Statute  1887,  chap.  27( 
quires  the  plaintiff  to  have    i 
of  due  care;  but,  for  the  pi   | 
case,  we  will  assume  tha 
abolish  the  defense  that  t   > 
risk  of  the  known  dangei 
an  implied  term  of  his  co 
far  as  this  defense  is  pecul 
master  and  servant,  or  is  i  i 
reason  of  the  parties'  not  s 
footing  because  of  the  serv  : 
place. 

We  wilt  assume,  furthei 
behind  the  finding  of  theji  ; 
used  due  care  in  nis  at  ten:  i 
that  was  known  to  be  peri  : 
is  some  difficulty  in  seeii  ; 
was  to  put  himself  dose  t 
ger  when  he  knew  that  he  : 
on  it  until  it  was  at  rest,  aj  : 
do  so,  and  when  he  knew  i  I 
at  rest  in  a  few  minutes.  I  i 
to  think  at  the  argument  i  : 
cases  where  the  plaintiff  w 
taken  the  risk  irrespective  •  ! 
in  his  contract  of  service,  t  i 
properly  be  said  to  have  1  i 
that  this  was  such  a  case, 
firmed  in  our  opinion  by  fu  i 
by  findinff  that  it  had  been  i 
land,  under  Stat.  43  and   I 
before  our  Act  was  passed, 
ance  of  which  is  shown  ii 
ies  Mills,  ante,  667. 

In  Tliomas  v.  Quarterma 
Div.  685,  L.  R.  17  Q.  B.  ] ; 
tiff  had  fallen  into  a  cool:  i 
been  left  without  a  railing 
that  he  had  not  been  guilti 
appeared,  however,  that  hi 
derstood  the  danger  and  ha : 
own  motion  in  the  course  oJ 
held  that  he  could  not  reco  i 
taken  the  risk  upon  himself 
his  contract  of  service,  but  n 
aud  invited  upon  the  preni 
the  employer's  own  would  I 
if  he  voluntariljT  had  put  hi  i 
situation  knowing  and  ap]: 
ger. 

The  statute  does  not  put ! 
position  than  that  of  the  mi 
who  are  not  servants. 

It  may  be  that  a  case  liki 
iermaine  cornea  very  near  t 


anav  bis  oboice  so  tar  tuai  ue  caniioi  ue  saia  ne  tnea  to  end  it.  jsveo  tbe  Alasler  of  the 
freely  to  taketberiskupODhimself.  Agaiti  lie  Bolla,  who  dissented  in  Thotruu  r.  Qtutrter 
mav  not  aDoreciale  Ifae  danirer.     .^>i7«n  v.  Old  I  rnoin/.  bsth  that  he  never  pntt^rtniiiMl  ■  ilniilii 
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ttoo  of  pemument  doon  which  he  was  to  fumldi 
to  cover  the  stairway  leading  from  the  sidewalk 
to  the  cellar,  has  an  Iron  grating  placed  over  the 
opening  and  employed  a  watchman  to  watch  the 
outside  of  the  building,  cannot  be  held  liable  for 
Injuries  sustained  by  one  falling  from  the  street 
into  such  opening  while  the  covering  la  tempo- 
rarily removed  by  some  stranger  or  person  not 
in  his  employ,  which  was  done  when  the  watch- 
man^ back  was  turned,  and  he  was  on  his  rounds. 
8*  No  more  than  ordinary  care  is  demand- 
ed of  the  owner  of  property  with  respect  to  the 
rights  of  third  persons. 

(i^uger,  Ch.  J.,  and  Danforth,  J^  diuenL 

(November  1, 1880.) 

APPEAL  by  defendant  from  a  Jadgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  jjudgment  of  the 
Circuit  vouii  in  favor  of  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  in  an  acUon 
to  recover  damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Beterted, 

The  facts  are  fully  stated  in  the  opinion. 

Mr,  Treadwell  Clewelandt  with  Messrs, 
Evarts*  Choate  A  Beaman»  for  appellant: 

Defendant  was  not  sued  for  maintaining  a 
nuisance:  and  even  if  the  plaintiff  proves  that 
the  cellarway  in  question  was  a  nuisance,  he 
still  cannot  maintain  bis  case  unless  he  also 
proves  affirmatively:  ftrtt,  that  the  defendant 
was  guilty  of  actual  negligence,  and  that  such 
negligence  was  the  proximate  cause  of  the  ac- 
cident; and  seeoncBy,  that  he,  the  plaintiff,  was 
not  himself  negligent  in  the  premises. 

Nolan  V.  King,  97  N.  Y.  566;  CottrOl  v. 
Dimiek,  1  N.  Y.  8.  R.  804. 

Where  a  landlord  has  leased  certain  premises, 
and  has  surrendered  possession  of  them  to  bis 
tenant  in  a  safe  condition,  if  during  the  tenancy 
they  are  negligently  allowed  by  the  tenant  to 


become  unsafe,  the  landlord  Is  not  liable  for 
the  results  of  such  negligence. 

WotfY.  KHpatrick,  2  Cent  Rep.  81, 101  N. 
Y.  146;   Waram  v.  Noble,  41  Hun,  808. 

Ordinarily  a  person  is  undoubtedly  entiUed 
to  assume  that  the  street  is  safe  for  his  usual 
passage.  But  when  the  presence  of  repairs  or 
other  obstructions  gives  notice  of  unusual  con- 
ditions, passers-by  are  properly  reouired  to  ex- 
ercise more  than  usual  care  to  avoid  danger. 

Botoen  v.  Bime,  28  N.  Y.  Week.  Dig.  406. 

While  the  fact  that  a  person  has  oefective 
eyesight  does  not  make  it  negligence  per  se  to 
walk  unattended  in  the  streets,  yet  such  de- 
fect imposes  on  that  i)er8on  the  necessity  of 
greater  caution  for  the  avoidance  of  danger. 

Davenport  v.  Buekman,  37  N.  Y.  668;  Monk 
▼.  New  Utrecht,  7  Cent  Rep.  240, 104  N.Y.  562. 

Mr,  Lewis  J.  Conlan*  for  respondent: 

One  who  constructs  or  continues,  without 
authority , a  covered  excavation  in  a  public  street 
or  highway  for  a  private  purpose,  is,  in  the 
absence  of  neglig^ence  of  the  party  injured,  re- 
sponsible for  all  injuries  resulting  therefrom  to 
one  lawftdly  passing  along  said  highway. 

Congrew  ▼.  Smith,  18  NT  Y.  70;  Congreve  v. 
Morgan,  Id.  84;  Clifford  v.  Dam,  81  if.  Y.  52; 
Irvine  Y.  Wood,  51  K.  Y.  224;  Swords  v.  Edgar, 
69  N.  Y.  88;  Davenport  y,  Buekman,  87  N.  Y. 
668;  AndereonY.  Dickie,  1  Robt  288,  26  How. 
Pr.  106;  Whalen  y  Gloucester,  4  Hun,  24;  Beck 
v.  Cfarter,  68  N.  Y.  288;  WoI/y.  KUpatrick,  2 
Cent  Rep.  81, 101  N.  Y.  146;  Jennings  y.  Van 
Schaick,  11  Cent  Rep.  817,  108  N.  Y.  630. 

The  public  are  entitled  to  an  unobstructed 
safe  passage  upon  the  sidewalks,  and  one  law- 
fully passing  along  a  sidewalk  has  a  right  to 
presume  it  is  safe  and  is  not  bound  to  any  spec- 
ial care. 

Clifford  V.  Dam,  supra;  MeOuire  v.  Spence, 
01  N.  Y.  806;  Jennitkgs  v.  Van  Schaick,  supra. 


«81;  RoeeweU  v.  Prior,  2  Balk.  460, 1  Ld.  Xtaym.  718), 
because  before  his  asslirnment  over,  he  was  liable 
for  all  the  consequential  damages  and  could  not 
discharge  himself  by  granting  it  over.  Roswell  v. 
Prior,  12  Mod.  039. 

This  doctrine  is  reconciled  in  the  proposition  that 
where  the  injury  U  the  result  of  the  misfeasance  or 
nonfeasance  of  the  leesor,  the  party  suffering  dam- 
age may  sue  him.   Todd  v.  Flight,  8  G.  R  N.  8. 877. 

The  owner  of  a  burnt  building  is  liable  fur  dam- 
ftf^es  caused  by  the  falling  of  one  of  ltd  walls  which 
had  been  negligently  left  standing.  Anderson  v. 
East  (Ind.)  2  L.  R.  A.  712,  noit, 

A  person  who,  with  knowledge  of  the  ezistenoe 
of  a  nuisance  upon  real  estate,  purchases  the  rever- 
elonary  interest  and  receives  the  rents  from  the 
tenant,  thereby  assumes  the  responslbiiity  for  the 
nuisance,  and  is  liable  for  damages  caused  thereby 
«uli6cq ucnt  to  his  purchase.  Pierce  v.  German  Sav. 
It  Loan  Society,  72  Gal.  180. 

Landlcird ;  when  liable  for  injury  to  tMrd  party, 

'!^  render  the  landlord  liable  for  injury  it  must 
be  shown  that  it  neoe&sarily  arises  from  the  ordi- 
nary use  of  the  premises,  and  that  it  oould  not  be 
avoided  by  ordinary  care  on  the  part  of  the  tenant. 
Gilliland  v.  Chicago  &  A.  B.  Go.  2  West  Rep.  188, 10 
Mo.  App.  4It 

The  landlord  Is  not  answerable  for  any  wrongful 
use  or  negligent  management  of  the  premises  by 
the  lessee.  Shearm.  &  Redf.  Neg.  9  601 ;  applied,  to 
the  case  of  a  leased  ferry,— Norton  v.  Wiswall,  26 
Barb.  618;  to  the  case  of  a  livery  stable,— Morris  v. 
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Brower,  Anth.  N.  P.  868;  to  the  proprietor  of  a  tene- 
ment house,— Weston  v.  Tailors  of  Potterrow,  14  F. 
a  1232;  Hay,  Liability  for  Accidents,  66w 

Where  the  landlord  has  covenanted  to  repair, 
and,  by  reason  of  his  failure  to  do  so,  a  third  person 
Is  Injured,  the  landlord  will  be  liable.  Benson  v. 
Suarez,  48  Barb.  406;  Chicago  v.  0*Brennan,  66  lU. 
160. 

His  liability  will  not  be  discharged  by  a  stipula- 
tion of  the  tenant  to  keep  the  premises  in  repair. 
Bankin  v.  Ingwersen,  8  Gent.  Rep.  871,  48  N.  J.  L. 
481.  See  Nelson  v.  Liverpool  Brewery  Go.  L.  B.  2 
G.  P.  Div.  811;  Staple  v.  Spring,  10  Mass.  72;  Salton- 
staU  V.  Banker,  8  Gray,  196;  Waggoner  v.  Jermaine, 
8  Denio,  806 ;  McCollum  v.  Hutchison,  7  U.  G.  C.  P. 
G08:  Dunmt  v.  Palmer,  29  N.  J.  L.  644. 

The  duty  of  Iceeplng  a  sidewalk  safe  can  only  be 
transferred  to  a  tenant  by  a  complete  transfer  of 
the  possession  of  the  premises,  which  leaves  no 
power  of  control  in  the  ownor.  Jennings  v.  Vau 
Schaick,  U  Gent.  Rep.  817, 108  N.  Y.  680. 

The  landlord  of  on  apartment  house,  retaining 
the  control  of  the  halls  and  coal  vaults,  is  liiible  lor 
an  injury  to  a  passer-by  from  falling  into  an  un- 
guarded coal-hole  in  the  sidewalk.  IbULi  Daiay  v. 
Savage,  4  New  Eng.  Rep.  868, 145  Mass.  88. 

Where  the  opening  in  a  sidewalk  was  made  and 
left  uncovered  by  the  landlord,  he  was  held  liable. 
Boston  V.  Gray,  8  New  Eng.  Rep.  606, 144  Moss.  68. 

Where  the  owner  of  a  wharf  leases  it  to  a  tenant, 
and  it  is  at  the  time  of  leasing  in  an  unsafe  condi- 
tion, and  the  owner  then  knew,  or  could  by  reason- 
able diligence  have  known*  of  such  condition,  and 
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Gray*  J.<,  delivered  the  opinioD  of  Ihe  court: 

The  defendant  in  this  action  has  appealed 
from  a  judgment,  entered  upon  the  verdict  of 
a  jury,  by  which  he  is  held  in  damages  for  in- 
juries occasioned  to  the  plaintiff  by  falling 
down  a  flight  of  steps  leading  from  the  side- 
walk of  the  street  into  the  cellarway  of  a  buUd- 
ing. 

The  complaint  charged  that  these  injuries 
were  caused  solely  through  the  negligence  of 
the  defendant  in  permitting  that  part  of  his 
premises  to  remain  unprotected  and  in  an  un- 
safe and  dangerous  condition. 

The  proof  established  the  following  state  of 
facts:  The  plaintiff  was  walking  by  the  de- 
fendant's building  on  the  north  dde  of  Thir- 
teenth Street,  between  Kiuth  Avenue  and  Hud- 
son Street,  in  the  City  of  New  York,  on  a  Sun- 
day morning  in  June,  lt^84.  When  opposite  to 
the  flight  of  steps,  he  stepped  to  one  side  to  pass 
by  some  men,  who  were  standing  at  that  point 
or  the  sidewalk.  He  attempted  to  pass  between 
them  and  the  building,  and  in  so  doing  fell 
down  the  fcteps.  His  eyesight  was  defective, 
and  that  may  have  accounted  for  his  failure  to 
observe  the  cellar  opening.  But  whether  it  was 
or  not  is  immaterial,  in  the  view  I  take  of  the 
case. 

The  building  had  come  into  the  defendant's 
possession  within  the  previous  six  months,  and 
covered  the  block.  Around  it  was  an  open 
area  separating  it  from  the  street.  The  steps 
in  question  led  from  the  sidewalk  of  the  street 
into  this  area  and  so  into  the  cellar  of  the  build- 

ing; 

This  cellar  had  been  leased  by  the  defendant, 
and  the  tenant  was  in  possession  and  actual  oc- 
cupation. The  lease  was  in  writing,  and  gave 
no  ri^ht  to  defendant  to  use  that  part  oi  the 
premises,  or  the  steps  m  question.  The  build- 
ing had  been  undergoing  repairs  and  alterations 


at  the  defendant's  hands,  but  they  had  been  com- 
pleted in  this  particular  part,  except  that  certain 
wooden  doors  to  guard  the  entrance  by  this 
flight  of  steps  had  not  yet  been  completed  and 
put  up.  Temporarily  the  defendant  bad  fur- 
nished and  put  over  the  opening  an  iron  grat- 
ing, weighing  some  one  hundred  fifty  pounds, 
which  extend^  from  the  upper  step  of  the 
flight  to  ihe  wall  of  the  building,  at  an  angle. 

In  order  to  gain  access  to  the  tenant's  cel&r, 
this  iron  work  had  to  be  lifted  up  and  removed. 
The  flight  of  steps  was  an  ordinary  one,  and 
had  been  there  for  vears.  A  watchman  wa» 
employed  by  the  defendant  to  watch  the  out- 
side of  his  building,  and  he  was  examined  in 
behalf  of  the  plaintiff.  His  instructions  were, 
among  other  things,  to  see  that  this  iron  cover 
to  the  cellarway  was  kept  in  place.  On  the 
morning  in  question  it  had  been  securely  in 
place,  out  while  the  watchman  was  on  his 
round,  and  before  his  round  was  completed, 
someone  removed  it,  and  it  was  out  of  plaoe 
when  the  plaintiff  came  by.  This  flight  of 
steps  extended  into  the  sidewalk,  and  beyond 
the  railing  of  the  area  about  eighteen  inches, 
but  this  feature  is  not  to  be  considered  as  in 
Tolving  any  particular  consequences. 

The  complaint  did  not  charge  the  defendant 
with  maintainmg  a  nuisance,  and  the  trial  did 
not  proceed  upon  any  such  theory  of  liability. 
In  fact  the  learned  judge  who  presided  at  the 
trial  charged  the  Jury  that  the  plaintiff  had 
chosen  to  oase  his  action  upon  the  charge  of 
direct  negligence,  and  not  upon  that  of  main- 
taining or  continuing  a  public  nuisance;  and 
he  left  it  to  the  jury  to  say  whether  the  aoci- 
dedt  was  caused  exclusively  by  the  negligence 
of  the  defendant,  or  by  those  who  were  acting 
for  him. 

In  this  the  plaintiff  acquiesced,  and  he  is  in 
no  position  to  argue  now,  in  support  of  his 


one  lawfully  upon  it  is  sulwequently  injure^  by 
reason  of  such  conditiun,  the  owner  Is  liable  for  the 
injury.  Albert  v.  State,  6  Cent.  Bep.  i47, 66  McL  886; 
OwUigs  v.  Jones.  9  Md.  108. 

A  dock  is  regarded  oa  a  species  of  publio  biffhway, 
and  for  that  reason  the  same  rules  apply.  Edwards 
▼.  New  York  &  H.  B.  Co.  98  N.  Y.  2iS. 

Owner  and  landlord ;  when  not  liabU, 

A  lease  of  a  store  and  basement  includes  the  ex- 
cavation under  the  sidewalk  and  its  covering,  and 
the  tenant's  covecant  to  keep  In  repair  applies  to  it. 
Hence  a  landlord  Is  not  under  obligation  to  see 
that  excavations  in  sidewalks,  made  by  him  and 
covered  when  left,  are  kept  covered.  Boston  v. 
Gray,  8  New  Eng.  Rep.  699, 144  Masb.  53;  Lowell  v. 
Spaulding,  4  Cush.  277;  Stewart  v.  Putnam,  127  Mass. 
403;  Larue  v.  Farren  Hotel  Co.  116  Mass.  67. 

The  owner  of  a  building  leased  to  a  tenant,  who 
occupied  it,  is  not  liable  to  a  third  person  who  was 
Injured  in  parsing  along  the  walk  leading  from  the 
street  to  a  building  for  the  purpose  of  transacting 
hnsiness  with  the  tenant,  by  falling  down  an  em- 
bankment adjoining  the  walk,  although  the  estate 
was  in  that  condition  prior  to  the  letting  (Mellen  v, 
Morrill,  126  Mass.  545),  nor  for  falling  down  an  ele- 
vator well,  occasioned  by  the  unlocking  of  the  ele- 
vator door  by  a  tenant  who  obtained  the  key  with- 
out the  landlord's  knowledge.  Handjrside  v.  Pow- 
ers, 5  New  Bug.  Bep.  179, 145  Mass.  123. 

A  ^11  way  company  is  not  liable  for  injuries  r^ 
suiting  from  a  defective  construction  of  a  hotel  on 
its  land,  where  it  was  built,  owned  and  kept  by  its 
leasee.   Texas  &  P.  B.  Go.  v.  Mangum,  68  Tex.  842. 
5L.R.  A. 


A  landlord  is  not  liable  for  the  maintenance  of  a 
nuisance  by  his  tenant.  Gilliland  v.  Chicago  &  A. 
R.  Co.  2  West.  Bep.  188,  19  Mo.  App.  411;  Wood, 
Land,  and  Ten.  §  384;  Taylor,  Land,  and  iWn.  9  174 

So  for  injuries  to  third  persons  caused  by  a  nui- 
sance created  on  the  premises  after  the  letting,  the 
tenant,  and  not  the  landlord,  is  liable.  Ditchett  v. 
Spuyten  Duyvil  &  P.  M.  B.  Oo.  67  N.  Y.  425;  Shin- 
delbeok  v.  Moon,  82  Ohio  St.  264:  Wolf  v.  Kllpat- 
riok,  2  Cent.  Bep.  82, 101  N.  Y  146 ;  Byan  v.  Wilson, 
87  N.  Y.  471;  Harris  v.  Cohen,  60  Mich.  824;  St.  Louis 
V.  Kaime,  2  Mo.  App.  66. 

When  property,  not  a  nuisance  when  demised, 
becomes  so  only  by  an  act  of  the  tenant  while  in 
possession,  the  owner  is  not  liable.  Joyce  v.  Mar- 
tin, 4  New  Eng.  Bep.  797,  16  B.  1. 568;  Banldn  v. 
Ingwersen,  8  Cent.  Bep.  371, 49  N.  J.  L.  481. 

The  owner  of  a  building  in  the  possession  and 
control  of  his  tenants  is  not  liable  for  the  conse- 
quences, to  a  third  person,  of  a  nuisance  in  conneo- 
tion  with  the  building,  unless  the  nuisance  occa- 
sioning the  injury  existed  at  the  time  the  4>rcmjses 
were  demised.    Kalis  v.  Shattuck,  60  Cal.  503. 

A  landlord  leasing  the  premises  without  a  oo?e- 
nant  to  keep  them  in  repair  is  not  liable  for  inju- 
ries to  a  third  person  from  their  defective  condition, 
if  the  defect  did  not  exist  at  the  time  of  leasing. 
Johnson  v.  McMillan  (Mich.)  IS  West.  Bep.  740. 

Tt  has  been  held  in  Massachusetts  that  when  the 
lessee  has  covenanted  to  make  repairs  the  lessor  is 
not  liable  for  damages  to  third  persons  from  tiie 
or igi  nal  defective  condition  of  the  premises.  Leon- 
ard v.  Storer,  115  Muss.  86.  See  also  Pretty  ▼.  Btck- 
more.  L.  IL  8  a  P.  40L 
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judgment,  on  the  theory  that' the  defendant 
was  maintaining  a  nuisance. 

If  that  question  was  not  raised  at  the  trial,  it 
certainly  u  no  time  to  present  it  when  the  case 
is  here  upon  appeal.  The  Judgment  must 
stand  upon  the  case  as  it. went  to  the  Jury  upon 
the  trial  of  the  issue. 

The  question  which  now  presents  itself  is 
raised  bv  the  exception  of  the  defendant  to  the 
denial  oi  his  motion  for  a  nonsuit  at  the  close 
of  the  case.  I  am  unable  to  see  that  there  was 
any  qu^tion  of  fact  to  be  submitted  to  the 
iury.  By  nxunerous  authorities  the  principle 
18  established  that  in  order  to  Justify  a  submis- 
sion to  the  jury,  in  such  an  action  as  this,  the 
case  must  have  some  evidence  showing,  or  fair- 
ly tending  to  show,  some  wrongful  act  or  neg- 
lect of  the  defendant,  or  some  omission  of  a 
duty  which  he  owes  to  the  public.  For  no 
cause  of  action  arises  against  the  defendant  for 
negligence,  unless  he  has  violated  some  legal 
duty  resting  upon  him  to  exerdse  care  with  re- 
spect to  the  use  or  enjoyment  of  his  property. 

Now,  in  what  respect  has  the  defendant  been 
shown  to  be  in  fault  in  the  present  case? 
There  was  no  conflict  in  the  evidence,  direct  or 
indirect,  and  it  does  not  appenr  that  he  could 
have  act^  any  more  careifully  or  prudently 
towards  preventing  such  an  accident,  under 
the  circumstances. 

He  was  not  in  possession  of  the  premises  and 
had  no  control  over  them.  He  did  undertake 
to  watch  the  outside  of  the  building,  and  in 
performance  of  that  undertaking  pla<^  a  sub- 
stantial iron  grating  over  the  cellar  entrance, 
of  such  a  nature  that  to  enter  one  had  to  lift  it 
up  and  to  one  side;  and  a  watchman  was  on 
duty  day  and  night  to  see  that  Uie  grating  was 
in  its  proper  place.  The  employment  of  a 
watchman  devolved  no  greater  responsibilities 
upon  the  owner  than  he  was  already  under  in 
legal  contemplation.  The  watchman's  duties 
were  not  tiiose  of  a  Janitor  and  had  no  relation 
to  the  maintenance  or  care  of  the  building,  nor 
further  than  as  testified  to.  He  policed  the  out- 
side of  the  building  and  he  was  instructed  to 
watch  this  temporary  covering  to  the  tenant's 
cellar  entrance. 

This  covering  was  removed  when  the  watch- 
man*s  back  was  turned  and  he  was  on  his  round. 
The  defendant  did  not  authorize  and  be  did 
not  know  of  its  removal  nor  did  he  have  any 
notice  of  it,  and,  of  course,  could  have  had 
none,  for  it  was  suddenly  done.  It  Is  reason- 
able to  presume  that  it  was  taken  up  by  the  oc- 
cupant, or  by  one  of  his  servants.  If  the  cover 
had  remained  as  it  was  through  the  night  and 
in  the  morning  previous  to  the  time  of  this  oc- 
currence the  accident  could  not  have  happened. 
The  defendant  is  not  to  be  deemed  liable  for 
the  oonsequencea  to  a  stranger  of  the  wanton 


or  careless  act  of  some  other  person  not  in  his 
emplov.  He  was  shown  to  have  done  all  that 
a  careful  man  could  have  done  to  guaiti  the 
approach  to  the  tenant's  premises,  pending  the 
completion  of  the  permanent  doors  which  he 
was  to  furnish.  Unless  he,  or  someoue  for 
him,  had  stationed  himself  through  all  the 
hours  upon  the  steps,  I  do  not  see  what  more 
could  have  been  done.  The  occurrence  was 
one  which  might  as  well  have  happened  had 
the  permanent  doors  been  on  and  the  tenant,  or 
his  servants,  had  left  them  open. 

In  the  view  of  the  general  term  as  expsessed 
in  their  opinion,  though  it  wns  conceded  that 
there  was  no  direct  conflict  of  evidence,  it  was 
held  that  there  was  a  conflict  arising  *'from  the 
very  circumstances  of  the  happening  of  the  ac- 
cident" as  to  the  manner  in  which  tno  opening 
was  guarded.  But  that  is  a  mistaken  view  of 
the  proof.  There  is  absolutely  nothing  to  show 
that  any  more  effective  device  could  have  been 
adopted  under  the  circumstances  of  the  case. 
The  closest  sifting  of  the  evidence  leaves  no 
residuum  out  of  wtiich  the  Jury  could  fairly 
extract  any  inference  of  neglect  on  the  defend- 
ant's part.  This  is  a  case  where  the  law  can 
erant  no  relief  to  the  plaintiff  against  the  de- 
fendant; for  the  only  ground  is,  m  rea]i^,that 
he  is  the  owner  of  the  premises. 

In  all  cases  where  it  is  sought  to  hold  the 
owner  of  property  liable  for  injuries  occurring 
to  a  stranger,  on  the  <rrouna  of  negligence, 
there  must  he  evidence  fn  the  case  that  he  was 
guilty  of  some  act  of  omission  or  commission, 
from  which  a  Jury  might  reasonably  infer  fault 
on  his  part.  Nothing  less  than  that  will  satisfy 
the  demands  of  the  rule  of  law  in  such  cases. 
The  law  is  reasonable,  and  does  not  demand  of 
an  owner  of  property  more  than  the  exercise 
of  ordinary  care  with  respect  to  the  rights  of 
t bird  persons .  A  reference  to  such  recent  cases 
as  Wolf  v.  Kilpatnek,  101  N.  Y.  146,  3  Cent. 
Rep.  81;  Edwards  v.  New  Turk  dbH.  R.  Co.  08 
N.  Y.  245,  and  many  others,  some  of  which  are 
cited  upon  the  brief  of  the  counsel  for  the  ap- 
pellant, will  show  that  it  would  be  a  violation 
of  well-established  rules  of  law  to  allow  Juries 
to  determine  upon  mere  surmise  and  conjecture 
as  to  the  existence  of  negligence  on  the  part  of 
a  defendant  The  evidence  must  fix  or  tend  to 
fix  upon  a  defendant,  in  such  cases,  some  per- 
sonal fault,  or  its  e(][uivalent,  to  warrant  a  sub- 
mission of  the  question  of  liability  to  the  Jury. 

These  views  lead  us  to  the  conclusion  thnt  it 
was  error  in  the  trial  court  to  deny  the  defend- 
ant's motion  for  a  nonsuit,  and,  for  that  error, 
the  judgments  below  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ru^^er,  Oh,  J,,  andDsA- 
forthy  /.,  dissenting. 
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vent  a  municipal  oorporatlon  from  malDtalnlnfir 

a  grate  over  the  entranoe  to  a  sewer  loto  which 

surface  water  flows  from  grutters,  where  an  open 

hole  would  endansrer  the  safety  of  the  traveUng 

public,  and  the  grate,  unless  obstructed  by  leaves 

or  other  material.  Is  sufficient  to  carry  oil  all  the 

water.  

(Octobers,  1889.)  ,  . 
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APPEAL  by  plalDtiff  from  a*  Judgment  of 
the  General  Term  of  the  Supreme  Court, 
Fourth  Department,  affirming  a  judgment  of 
the  Delaware  Special  Term  dismissing  the  com- 
plaint in  an  action  to  enjoin  defendants  from 
obstructing  water  in  the  villagej  ditch.  Jf- 
firmed. 

The  facts  fully  appear  in  the  opinion. 

Mr,  O.  W.  Bmitli,  for  appellant: 

A  municipal  corporation  has  no  greater  right 
than  an  individual  to  collect  surface  waters  and 
discharge  them  upon  the  lands  of  another. 

Ifocman  v.  Albany,  79  N.  Y.  470;  MeCor- 
mick  V.  fforan,  81  N.  Y.  86. 

If  they  allow  the  ditch  to  dog  and  plaintiff 
is  injured,  the  defendants  are  liable. 

Mms  v.  Trov,  59  N.  Y.  600;  BaUou  ▼.  State, 
111  N.' Y.  496,  19  N.  Y.  8.  R.  88;  Barton  ▼. 
Bffracwe.  86  N.  Y.  54. 

Municipal  corporations  have  quite  invariably 
been  held  liable  for  damages  occasioned  bjr  acts 
resulting  in  the  erection  of  public  or  private 
nuisances,  or  for  an  unlawful  entir  upon  the 
premises  of  another.  This  principle  has  been 
uniformly  applied  to  the  act  of  such  corpora- 
tion in  constructing  sewers,  mains  and  gutters, 
whereby  surface  water  of  a  large  territory 
which  did  not  naturally  flow  in  that  direction 
was  gathered  into  a  body  and  precipitated  up- 
on the  premises  of  an  individual,  occasioning 
damage  thereto. 

SeifeH  v.  Brooklyn,  2  Cent.  Rep.  185, 101 N. 
Y.  148;  Nims  v.  Troy,  wpra;  Baltimore  dk  P. 
R.  Co.  v.  Fifth  Baptist  Church,  108  U.  8.  817 
(27  L.  ed.  789);  Byrnes  v.  Cohoee,  67  N.  Y.  204; 
Noonan  v.  AOia/ny,  supra;  Dillon,  Mun.  Corp. 
§  1051,  suIhL  8;  Wood,  Nuis.  878;  Cooley, 
Torts,  579;  BroaduteU  ▼.  Kansas  City,  76  Mo. 
218;  Keating  v.  Cincinnati,  88  Ohio  St.  141; 
Oould-v.  Topeka,  82  Kan.  485;  Lynch  v.  New 
York,  19  Alb  L.  J.  175,  76  N.  Y.  60;  Seifert 
V.  Brooklyn},  15  Abb.  N.  C.  97;  Nevins  ▼. 
Peoriu,  41  HI.  502. 

A  municipal  corporation  cannot  by  any 
means  or  in  any  manner  create  with  impunity 
a  public  or  private  nuisance. 

NicJtols  V.  Boston,  98  Mass.  89;  Netins  v. 
Peoria,  su/pra;  Jacksonville  v.  Lambert,  62  lU. 
519;  SlsifM  V.  Kingston,  11  Hun,  594. 

The  casting  on  the  plaintLGT's  premises  of  the 
filth  from  the  sewers  was  a  nuisance  and  the 
defendant  was  bound  to  abate  it. 

Noonan  v.  Albany,  79  N.  Y.  470,  478. 

Mr  George  A.  Fisher,  for  respondents: 

Reasonable  and  ordinary  diligence  is  all  that 
could  be  required  of  the  trustees  in  any  event. 

Qorham  v.  Cooperstown,  59  N.  Y.  660;  Hume 
V.  New  Y<yrlc,  47  N.  Y.  689;  Baddiff^,  Brook- 
lyn, 4  N.  Y.  195;  Ring  v.  Cohoes,  77  N.  Y.  83. 

The  corporation  w&<t  bound  to  keep  the  street 
in  a  safe  condition,  and  several  witnesses  testi- 
fied that  it  would  not  be  safe  to  leave  the  in- 
let uncovered. 

Bickok  V.  Plattsburgh,  16  N.  Y.  161,  note; 
EyaU  V.  Bondout,  44  Barb.  891;  T^irner  v. 
Neioburgh,  12  Cent  Rep.  215,  109  N.  Y.  801. 

No  action  will  lie  for  the  ol^truction  of  sur- 
face water,  or  for  filling  in  its  old  bed,  or 
changing  or  diverting  its  course,  even  if  such 
change  or  obstruction  cause  it  to  set  back  on 
another  proprietor. 

Barkley  v.  Wilcox,  86  N.  Y.  141;  White  v. 
Sheldon,  20  N.  Y.  Week.  Dig.  548;  Wiseman  v. 
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Lucksinger,  84  N.  Y.  81;  Goodale  ▼.  TuUU.  29 
N.  Y.  459;  2  Dillon,  Mun.  Corp.  p.  1067, 
§  1089;  Lyneh  v.  New  York,  76  N.  Y.  60;  Wii- 
son  V.  New  York,  1  Denio,  595;  Mills  ▼.  Brook* 
lyn,  82  N.  Y.  489;  Ffagg  v.  Worcester,  13  Oi»y, 
601;  Duikinson  v.  Worcester,  7  Allen,  19;  Cbrr 
V.  Northern  Liberties,  85  Pa.  824;  Gr^nt  v. 
Erie,  69  Pa.  420. 

A  city  is  not  bound  to  provide  gutters  of  a 
capacity  to  carry  off  surface  water  that  may 
accumulate  and  run  down  its  streets  in  a  storm 
of  unusual  and  extraordinary  character,  not 
liable  to  occur  in  that  locality. 

AUen  Y.  Chippewa  FaUs,  52  Wis.  480. 

Usually  it  is  within  the  discretion  of  the  city 
what  waters  it  will  conduct  into  an  existing 
sewer,  and  what  drains  it  will  conned  there- 
with. 

Lynehy,  New  York,  swpra;  4  Wait^  Act  and 
Def.  640. 

Haifl^htt  J,,  delivered  the  opinion  ef  the 
court: 

This  'action  was  brought  to  restrain  the  de- 
fendants from  obstructing  the  water  in  the  Til- 
lage ditch,  and  to  prevent  it  from  dammin?  ap 
and  overflowing  onto  the  plaintiff's  prenuses. 
The  plaintiff  is  the  owner  of  a  lot  on  tnesontli- 
erly  side  of  Main  Street,  on  which  there  is  a 
building  used  as  a  printing  ofiioe.  On  an  ad- 
Joining  lot  there  is  a  sewer  constructed  from 
the  street  to  the  river,  from  which  the  surface 
water  flowing  in  the  gutters  of  the  street  is 
conveyed  to  Uie  river.  Over  the  entrance  to 
the  sewer  in  the  gutter  of  the  street  is  placed 
an  iron  grate,  throuf^h  which  the  water  enters 
the  sewer.  Sometimes,  in  cases  of  unasaal 
storms  or  floods,  the  leaves  and  other  material 
gather  upon  the  grate,  and  obstruct  the  passage 
of  the  water  through  it  into  the  sewer,  so  that 
the  sewer  fills  with  water,  which  overflows  the 
sidewalk  onto  the  plaintiff's  premises. 

It  does  not  appear  that  there  is  any  collection 
of  the  surface  water  from  the  surrounding  ter- 
ritory other  than  that  collected  upon  the  sox^ 
face  of  the  roadbed,  or  that  the  amount  of 
water  flowing  in  the  gutter  in  front  of  the 
plaintiff's  premises  is  any  greater  than  that 
which  naturally  flowed  there.  It  is  conceded 
that  the  sewer  is  sufllcient  to  carry  off  all  the 
water  which  accumulates  and  runs  in  the  street, 
and  it  is  not  claimed  but  that  the  grate  if  of 
sufficient  size  to  permit  all  of  the  water  to  pass 
through  it  when  it  is  not  clogged  with  leaves 
or  other  material.  It  appears  from  the  evi- 
dence that  in  case  the  grate  should  be  removed 
it  would  leave  an  open  hole  from  the  surface 
of  the  street  into  the  sewer,  which  would  en- 
danger the  safety  of  the  traveling  public. 
Under  these  circumstances,  it  appears  to  us 
that  (he  trial  court  properly  held  that  the  vil- 
lage authorities  should  not  be  ref^trained  from 
maintaining  the  grate.  It  is  possible  that  6ome 
other  device  might  be  arranged  so  that  the 
water  would  enter  the  sewer  from  the  curb 
under  the  sidewalk,  instead  of  from  the  bot- 
tom of  the  gutter;  but  in  that  case,  if  there 
was  no  grate  maintained,  the  leaves  and  oth^r 
material  would  be  carried  directly  into  the 
sewer,  and  might  serve  to  dam  up  and  clog  the 
flow  of  the  water,  and  thus  cause  the  samedif- 
flculty  complained  of.  The  grate  is  the  dence 
in  genera]  use  in  our  principal  dtiee  and  vil- 
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lages  to  prevent  sticks,  leaves  and  otber  ma- 
teriaJ  from  entering  ihe  sewers,  and  we  are  not 
prepared  to  hold  that  it  should  be  disapproved 
of  and  removed.  Some  allowance  must  be 
made  for  the  judgment  and  discretion  of  the 
municipal  officers. 

In  the  case  of  Uruqhart  ▼.  Odgentburg,  91  N. 
7.  67-71,  Miller,  J,,  in  delivennff  the  opinion 
of  the  court,  says  that  **  the  nile  u  well  settled 
that  where  power  is  conferred  on  public  offi- 
cers or  a  municipal  corporation  to  make  im- 
provements, such  as  streets,  sewers,  etc.,  and 
keep  them  in  repair,  the  duty  to  make  than  is 
quasi  judicial  or  discretionary^  involving  a  de- 
termination as  to  their  necessity,  requisite  ca 
pacity,  location,  etc.,  and  for  a  failure  to  ex- 
ercise this  power,  or  an  erroneous  estimate  of 
the  public  needs,  no  civil  action  can  be  main- 
tained; but  when  the  discretion  has  been  ex- 
ercised, and  Ahe  street  or  improvement  made, 
the  duty  of  keeping  it  in  repair  is  ministerial, 
and  for  neglect  to  perform  such  a  duty  an  ac- 
tion by  the  party  injured  will  lie." 

The  case  of  SetfeH  v,  Brooklyn,  101  N.  T. 
186,  2  Cent  Rep.  186,  we  do  not  understand 
to  be  in  conflict  with  the  rule  as  here  stated. 
In  that.caso  the  surface  water  had  been  col- 
lected from  a  large  territory,  embracing  nearly 
2,800  acres  of  land  which  had  not  theretofore 
been  drained  over  the  plaintiff's  land,  involv- 
ing the  principle  whidi  has  uniformly  been 
invoked  to  prohibit  corporations  from  con- 
structing sewers  whereby  the  surface  water  of 
a  large  territory,  which  did  not  naturally  flow 
in  that  direction,  was  gathered  into  a  body, 
and  thus  precipitated  upon  the  premises  of  an 
individual,  occasioning  damage  thereto.  See 
also  MiUs  Y.  Brooklyn,  82  N.  Y.  489;  Lynch  v. 
New  Turk,  76  N.  "X!  60. 

As  we  have  seen,  in  this  case  there  was  no 
collection  of  surface  water  other  than  from  the 
roadbed.  The  entrance  into  the  sewer  was 
constructed  with  a  grate,  in  accordance  with 
the  jirdgment  and  discretion  of  the  officers  of 
the  village:  and,  even  though  we  were  of  the 
ODinion  some  better  device  might  have  been 
aaopted,  the  municipality  would  not  be  liable 
for  their  errors  of  judgment.  But  we  do  not 
understand  it  to  be  seriously  contended  that 
the  grate  over  the  entrance  to  Uie  sewer  is  im- 
proper, or  that  the  damages  arise  from  the 
maintainin|^  of  such  grate.  The  trouble  arises 
from  permitting  the  grate  to  be  covered  with 
leaves  and  other  debris,  which  prevents  the  free 
passage  of  the  water  through  it. 

The  duty  devolves  upon  the  municipality  of 
keeping  its  streets  and  gutters  in  repair,  and 
this  duty  is  ministerial,  and  not  judicial,  and, 
if  there  is  a  neglect  to  perform  it,  an  action  will 
lie  for  damages  for  the  injury  sustained.  But 
no  such  action  is  pending  for  our  determina- 
tion. The  plaintiff,  instead  of  bringing  an  ac- 
tion for  damages  sustained  on  the  ground  of 
negligence  in  not  keeping  the  grate  or  entrance 
to  the  sewer  open  ana  free  for  the  entrance  of 
the  water,  has  brought  an  action  in  equity  for 
an  injunction,  in  which  there  is  no  charge  of 
negligence  in  not  keeping  the  sewer  in  proper 
repair.  The  authorities  upon  which  the  appel- 
lant chieflv  relies  were  actions  for  damages  on 
account  of  negligence  in  not  keeping  the  sewer 
Id  repair. 
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We  are  conseouently  of  the  opinion  that  the 
Judgment  sfiould  oe  affirmed,  loith  costs. 

All  concur,  except  FoIlett»  Oh.  J.,  not  sit- 
ting. 


Herman  ERATZEN8TE1K,  Appi., 

V, 

WESTERN  ASSURANCE  CO.,  of  Toronto, 

Bespt. 

1.  Unleaa^ilie  ooalUet  'between  two  re« 
pufpunat  proTiflioiui  tn  a  oontreot,  the  one 
written  and  the  other  printed.  Is  trreoonoilable, 
the  rule  that  the  former  must  control  the  inter- 
pretation of  the  oontraot  in  ease  of  repugnant 
provisions  does  not  apply,  but  the  oontraot  will 
be  so  oonstnied  as  to  irive  effect  to  every  word 
and  expression  contained  therein. 

8.  Where  aa  insnraDoe  oontraet  is  eo 
draiwn  as  to  be  manifestly  ambiguous,  so  that 
reasonable  and  intelligent  men  on  reading  it 
would  honestly  differ  as  to  its  meaning,  the 
doubt  should  be  resolved  against  the  company. 

indorsed  thereon  **ppon  all  goods  on  l>oard  the 
good  vessei,  eta,"  and,  after  describing  the  ports 
and  routes,  continuing,  **for  the  several  amounts 
and  at  the  rates  as  hereon  indorsed,**  does  not  re« 

quire  the  permitted  means  of  transportation  to 

— - 

IXorm.—lnsurcmee;  construction  of  contract 

A  policy  of  insurance  is  to  be  construed  like  any 
other  written  document.  The  meaning  of  the 
words  is  to  be  determined  by  usage  and  common 
acceptation  among  people  engaged  in  the  partio* 
ular  class  of  business.  Hart  v.  Standard  Marine 
Ins.  Go.  60  L.  T.N.  8. 649, 40  Alb.  L.  J.  64.         • 

Policies  should  be  reasonably  construed.  Mack 
V.  Rochester  German  Ins.  Go.  9  Gent.  Bep.  277,  106 
N.Y.  860. 

Where  an  insurance  policy  is  susceptible  of  more 
than  one  construction,  that  which  is  more  favorable 
to  the  assured  should  be  adopted.  Petit  v.  Btate  Ins. 
Go.  (Minn.)  48  K.  W.  fiep.  878 ;  42  Bait.  Underwriter, 
278i. 

The  construction  best  corresoondiag  with'the  in* 
tentfon  of  parties  should  be  adopted  by  tbe'court 
in  construing  policies  of  fire  insurance.  Straus  v. 
Imperial  F.  Ins.  Go.  18  West.  Rep.  118, 94  Mo.  182; 
Vanderhoef  v.  Agricultural  Ins.  Go.  46  Hun,  828,  IS 
N.  Y.  8.  R.  84L 

The  language  of  the  policy  being  that  or  the 
company,  any  doubt  of  its  meaning  must  be  re* 
solved  against  it.  Olson  v.  St  Paul  F.  ft  M.  Ins. 
Go.  85  Minn.  432. 

Where  the  written  and  printed  portions  of  a 
policy  conflict,  effect  must  be  given  to  the  former. 
Fire  Ins.  Asso.  v.  Merchants  ft  M.  Transp.  Go.  6 
Gent.  Rep.  487, 66  Md.  889. 

Where  the  application  in  describing  the  property 
included  the  cellar  under  the  building,  but  in  the 
policy  tbo  cellar  was  omitted,  and  reference  -was 
made  to  the  application  for  a  more  particular  de- 
scription, the  cellar  was  covered  by  the  Insurance. 
Monk  V.  Home  Mut.  Ins.  Go.  76  Gal.  50. 

In  construing  a  condition  or  stipulation  in  a  pol- 
icy, doubtful  and  ambiguous  provisions,  or  those 
in  favor  of  the  Insurer,  must  be  taken  most  strong- 
ly against  the  company.  Fisher  v.  Crescent  Ins. 
Co.  (N.  G.)  88  Fed.  Rep.  649;  AUemania  F.  Ins  Co.  v. 
Pittsburgh  Exposition  Society  (Pa.)  10  Gent.  Bep. 
292;  Vette  v.  Cllntou  F.  Ins.  Co.  (MoJ  80  Fed.  Bep. 
668. 
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be  indorsed  tbereon;  and  if  suoh  policy  written 
upon  a  priDted  form  deei^rned  to  cover  risks 
upon  lake  cargroes  is  enlarged  to  a  traveling 
sa]eeman*s  poiioy  by  an  indorsement  wh1ch«  while 
enumerating  certain  means  of  transportation, 
omita  some  mentioned  in  the  printed  policy* 
wnich,  however,  it  does  not  expressly  or  Im- 
pliedly prohibit,  tne  insured  may  make  use  of 
the  latter  as  well  as  of  those  mentioned  In  the  in- 
doisementi 

(October  8, 1889J 

APPEAL  byplaiDtiff  from  a  Judgment  of 
the  QeDeralTerm  of  the  Superior  Court  of 
tbe  City  of  New  York,  rendered  in  favor  of 
defendant  in  a  controversy  growing  out  of  a 
policy  of  insurance,  which  was  submitted  to  it 
without  action,  pursuant  to  g  1279  of  the  Cpde 
(d  Civil  Procedure.    ReeertetL 

The  facts  are  sufficiently  stated  in  the  opin- 
ion. 

Messrs,  Georgia  H.  Teaman  and  Isaac 
H.  Falky  for  appellant: 

Some  meaning  and  effect  must  be  given  to 
all  of  the  language  employed  in  a  contract, 
providtKi  it  can  be  done  without  doing  violence 
to  the  plain  object  and  intent  of  the  parties  in 
miUting  their  agreement  ' 

Bumilo  EasiBide  B.  Co.^r.  BuffaloSt.  B.€h, 
8  L.  ft.  A.  3«4,  111  N.  Y.  182;  Ford  v.  Whitn^, 
B  N.  T.  44Q. 

Written  indorsements  donot limit  or  modify 
the  printed  body,  unless  they  do  so  expressly, 
or  tbe  meaning  of  the  written  indorsement 
necessarily  precludes  the  admission  of  the 
printed  part  in  its  entirety. 

Miller  v.  Hannibal  d  St.  J,K  Co.W  N.  Y. 
480;  BarhydtY.  Ellis,  46  N.  Y.  107;  Bdbeock  v. 
Lake  8hare  &  M.  8.  B.  Co,  4d  N.  Y.  496,  497; 
Be  Ourser,  89  N.  Y.  401. 

Where  tbe  language  of  an  instrument  may 
be  construed  in  several  ways  the  court  wiU 
place  that  interpretation  upon  it  which  will  ex- 
press tbe  evident  intent  of  the  parties. 

Herrman  v.  Merchants  Ins.  Co,  81 N.  Y.  184; 
Boffman  v.  ^tna  F,  Ins.  Co.  82  N.  Y.  405; 
Rann  v.  Home  Ins,  Co.  59  N.  Y,  887;  AUen  v. 
St.  Louis  Ins.  Co.  85  N.  Y.  478;  Griffef/  v.  New 
York  C.  Ins.  Co.  1  Cent.  Rep.  528, 100  N.  Y. 
417. 

Even  if  the  court  should  hold  that  there  is 
no  ambiguity  in  the  meaning?  of  the  indorse- 
ment, as  the  intent  of  the  parlies  is  clear,  it  will 
not  do  to  sacrifice  the  substance  of  the  contract 
to  the  letter  if  such  a  result  can  easily  be 
avoided. 

Paul  V.    Travelers  Ins,   Co.   46  Hun,  818; 

Baley  v.   Homestead  F.  Ins.  C^,  80  N.  Y.  21; 

Pen/old  V.  Universal  L.  Ins.  Co.  85  N.  Y.  817; 

.  Colt  V.  PJuBnix  F.  Ins.  Co.  54  N.  Y.  595;  TuUer 

Y.  Beck  11  Cent.  Rep.  94,  108  N.  Y.  855. 

Mr.  u.  F.  Mosher,  for  respondent: 

The  printed  form  is  what  is  known  as  an 
"  open  cargo  policy  "  of  the  class  under  which 
nothing  is  msured  except  as  indorsed  from  time 
to  time',  or  entered  in  a  boolL  attached  to  the 
policy. 

2  Phill.  Ins.  §  1178,  note  1. 

The  indorsement  will  restrict  the  general 
languai^e  of  tbe  printed  policy. 

Clujdsey  v.  Guion,  97  N.  Y.  888. 

In  construing  any  instrument  the  first  thing 
to  be  examined  is  the  language  used  by  the 
parties.    If  that  is  plain  the  court  can  go  no 
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further,  in  an  action  or  proceeding  founded 
upon  the  instrument. 
2  Parsons,  Cont.  495-497,  500. 

Vanii*  JI,  delivered  the  opinioa  of  the 
court: 

The  claim  of  the  plaintiff  is  based  upon  a 
policy  of  insurance  issued  by  the  defendant 
to  the  firm  of  Moses  Lobe  &  Co.,  dated  Nov- 
ember  18«  1885,  whereby,  as  stated  in  the 
printed  portion  thereof,  it  made  insurance  and 
caused  '*  the  several  persons  indorsed  thereon 
to  be  insured  upon  all  kinds  of  lawful  goods, 
wares  and  merchandise  laden  on  board  the 
good  vessel  or  vessels,  boat  or  boats,  railroad  or 
carriage,  lost  or  not  lost,  at  and  from  ports  and 

I)1ace8  to  ports  and  places,  on  a  regular  and 
awful  route,  for  the  several  amounts  and  at 
the  rates  as  hereon  indorsed,  subject  to  tbe  con- 
ditions of  this  policy,  .  .  .  according  to  their 
true  intent  ancl  meaning;  beginning  the  adven- 
ture upon  the  said  propertv  from  and  imme- 
diately following  the  loading  thereof  at  tbe 
port  or  place  named  in  this  indorsement,  and 
so  shall  continue  and  endure  until  tbe  same 
shall  arrive  and  be  safely  landed  at  the  port  of 
destination,  and  not  to  exceed  forty-eighE  hours 
from  the  time  of  arrival." 

The  remainder  of  the  policy,  so  far  as  it  is 
deemed  material,  is  as  follows:  "  Touching  the 
adventures  and  perils  which  the  said  Western 
Assurance  Clompany  is  contented  to  bear  and 
taice  upon  itself,  they  are  of  the  lakes,  rivers, 
canals,  railroads,  fires,  jettisons  and  all  other 
perils  or  misfortunes  that  have  or  shall  come  to 
the  hurt,  detriment  or  damage  of  the  said  prop- 
erty, or  any  part  thereof,"  except  theft,  baj> 
ratry  or  robbery,  and  certain  other  exceptions 
not  material  to  notice.  '*  It  is  also  agreed  and 
miderstood  that,  in  case  of  loss  or  damage  un- 
der this  policy,  the  assured,  in  accepting  pay- 
mrat  therefor,  thereby  and  by  tbat  act  assigns 
and  transfers  to  this  Company  all  his  or  their 
right  to  claim  for  loss  or  damage  as  against  tbe 
carrier,  or  other  person  or  persons,  to  inure  to 
their  benefit,  however,  to  the  extent  only  of 
the  amount  of  loss  or  damafce  and  attendant  ex- 
penses of  recovery  paid  or  incurred  by  the  said 
Western  Assurance  Company."  "No  shipment 
to  be  considered  as  insured  until  approved  and 
indorsed  hereon  by  this  Company." 

There  was  a  written  ii  dorsement  upon  tbe 
policy  substantially  in  these  words:  "To  the 
amount  of  $1,000,  to  cover  on  clothing  and 
merobandise,  .  •  .  including  trunks,  valued  at 
invoice  cost,  .  .  .  against  any  and  all  tbe  risks 
and  perils  of  fire  and  inland  navigation  and 
transportation  while  on  vessels,  steamboats  or 
railroads,  or  in  hotels,  stores  or  depots  in  the 
United  States,  .  .  .  and  while  in  custody  of 
the  assared  or  traveling  salesman." 

A  paper,  called  a  "  Rider,"  signed  by  the 
agent  who  issued  the  policy^  was  attacl^ed  there- 
to, containing  many  provisions  not  deemed  im- 
portant, but  also  the  following:  "  Loss,  if  any, 
payable  to  assured  or  order."  "$1,000,  at  %k 
per  cent,  for  twelve  months  from  noon  of  the 
IBth  day  of  November,  1885,  to  noon  of  the 
18th  day  of  November,  1886.  To  attach  to 
policy  242  of  Western  Assurance  Company.* 

There  was  also  indorsed  upon  iJie  policy,  ap- 
parently upon  the  outside  after  it  was  fcMed: 
"  No.  242,  Lake  Cargo  Policy,  Wettera  A«- 
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urance  Go.  of  tbe  Ci^  of  Toronto.  Assured, 
loses  Lobe  A  Co.  Amount  insured,  $1,000. 
^.xpires  November  18, 1886.  W.  A.  Carpenter, 
Lpent,  No.  4  Hanover  Street,  New  York." 
Tbe  case  shows  that  tbe  assured  owned  tbe 
•roperty  in  question  when  the  policy  was  is- 
ued,  and  until  the  1st  of  January,  1^.  when 
:  was  damaged  by  water  in  the  following 
mnner:  One  of  the  traveling  salesmen  of  the 
ssured  attempted  to  cross  the  Loutre  Bayou, 
]  tbe  State  of  Louisiana,  bv  fording  the  same, 
/bicb  was  the  usual  way  of  crossing.  He  had 
two-boTse  carriage,  loaded  with  trunks  con- 
lining  certain  go^s  belonging  to  tbe  assured, 
f  tbe  kind  described  in  the  policy.  It  did  not 
ppear  dangerous  to  ford  the  bayou,  but  tbe 
orses,  without  any  negligence  on  the  part  of 
le  assured  or  their  agent,  became  entaneled  in 
log  tbat  had  drifted  into  the  stream,  and  thus 
lused  two  of  the  trunks  to  be  thrown  into  the 
ater,  wbereby  the  goods  insured  were  dam- 
ped to  the  amount  of  $508.62.  The  log  was 
i  tbe  road  at  the  usual  crossing  of  the  ford, 
at  it  could  not  be  seen  at  tbe  time,  and  had 
9t  been  tbere  before.  It  was  further  admitted 
I  at  the  assured  had  complied  with  all  tbe  con- 
itions  of  the  policy,  and  that  the  plaintiff  had 
squired  all  the  rights  of  Moses  Lobe  &  Co.  to 
le  claim  in  Question. 

Tbe  leamea  general  term  ordered  Judgment 
»r  tbe  defendant,  upon  the  ground  tbat  the  in- 
)r8emeDt  must  be  treated  as  expressing  tbe 
test  intention  and  agreement  of  the  insurer 
id  insured,  and  that,  as  the  word  ''carriage" 
as  omitted  therefrom,  goods  while  laden  in  a 
Triage  were  not  covered  by  the  policy. 
'  bere  a  contract  contains  two  repugnant  pro- 
sions,  the  one  printed  and  the  other  written, 
is  well  settlea  that  tbe  latter  must  control 
e  interpretation  of  the  instrument,  as  it  is 
csumea  to  express  the  latest  intention  of  the 
rties.  Cliadiey  v.  Chiion,  97  N.  Y.  883; 
in^er  V.  Albany  Mut.  Ins,  Co,  17  N.  Y.  1»4. 
Unless  the  conflict  is  irreconcilable,  bow- 
er, this  rule  does  not  apply,  but  the  principle 
evails  tbat  contracts  should  be  so  construed 
to  give  effect  toeverv  word  and  expression 
u  t  a  ined  therein.  Milier  v.  Hannibal  d  8t, «/. 
Co.  90  N.  Y.  480;  Barhydt  v.  Ellis,  45  N. 
107;  Ward  v.  Whitnep,  8  N.  Y.  446. 
Still,  if  the  printed  part  of  the  contract  is  in 
aeral  terms,  and  it  specifically  provides  that 
*tnin  portions  thereof  are  not  to  be  operative 
loss  contained  in  tbe  written  indorsement, 
^  latter  must  control.     Chadsey  v.  Ouion,  au- 

7. 

The  discussion  in  this  case  should  be  con- 
ed to  the  metbod  of  transporting  the  insured 
>pertv  allowed  by  tbe  policy,  as  this  only  is 
tcriiil  under  tbe  circumstances  attending  the 
3.  In  considering  the  questions  presented 
:ard  should  be  bad  to  the  fact  that  tbe  in- 
er,  in  writing  the  policy,  used  a  form  de- 
Dcd  to  cover  risks  upon  lake  cargoes,  and 
ipted  it  to  a  risk  upon  the  wares  and  samples 
%  traveling  salesman.  The  obvious  nature 
tbe  risk  suggests  the  kind  of  protection 
ded,  and  may  aid  in  discovering  the  inten- 
1  of  the  parties. 

^be  main  question  arising  for  decision  \b 
pther  by  the  terms  of  tbe  contract  the  per- 
ted  means  of  transportation  are  to  be  in- 
sed   upon  the  policy.    Ko  ^indorsement  is 
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necessaiy,  even  npon  an  open  or  running  pol-' 
icy,  unless  it  is  required,  and  Uien  only  to  the 
extent  required  by  the  specific  agreement  of 
the  parties.    1  Parsons,  Marine  Ins.  828. 

It  is  claimed  on  the  one  band  that  the  words 
"as  hereon  indorsed,"  as  they  appear  in  the 
first  sentence,  already  quoted  from  the  policy, 
refer  simply  to  the  amount  and  rate  of  insur- 
ance; while  it  is  contended  on  the  other  that 
they  refer  to  and  qualify  every  part  of  the  sen- 
tence which  precedes  them.  If  the  latter  con- 
struction is  correct,  it  is  difficult  to  see  why  the 
word  "Indorsed"  should  be  used  twice  in  the 
same  sentence,  as  it  involves  a  useless  repeti- 
tion, and  IB  an  awkward  and  unnatural  expres- 
sion. Tbe  natural,  as  well  as  the  grammatical, 
construction,  as  it  appears  to  us,  is  that  tbe 
words  in  question  refer  to  the  amount  and  rate 
of  insurance,  and  require  that  these  should  be 
indorsed,  as,  by  the  first  part  of  the  sentence, 
the  persons  insured  were  reqiured  to  be  in- 
dorsed upon  the  policy.  Tbe  intermediate  por- 
tions of  the  sentence,  which  relate  to  tbe  point 
in  dispute,  are  not  so  connected  with  either 
part  containing  the  word  "indorsed"  as  to  be 
controlled  bv  it.  According  to  the  body  of 
the  policy,  therefore,  the  insured  had  the  rigbt 
to  transport  their  goods /on  vessels,  boats,  rail- 
read  or  carriage. 

But  assume  tbat,  without  violence  to  reason 
or  grammar,  the  construction  favorable  to  the 
respondents  is  possible,  and  hence  tbat  it  is 
doubtful  wbat  the  real  meaningis,  how  should 
that  doubt  be  determined?  Where  an  insur- 
ance contract  is  so  drawn  as  to  be  manifestly 
ambiguous,  so  that  reasonable  and  intelligent 
men  on  reading  it  would  honestly  differ  as  to 
its  meaning,  the  doubt  should  be  resolved 
against  tbe  company,  because  it  prepared  and 
executed  the  agreement,  and  is  responsible  for 
the  language  iised  and  the  uncertainty  therebv 
created.  Allen  v.  8t.  Louis  Ins.  Co.  85  N.  Y. 
478;  Herrman  v.  Merchants  Ins,  Co,  81  N.  Y. 
184;  Dilleber  v.  Home  L.  Ins,  Co,  69  N.  Y.  256, 
263:  Hoffman  v.  jEtna  F.  Ins.  Co.  82  N.  Y.  405. 

If  tbe  defendant  intended  that  the  risk  should 
not  cover  goods  in  transit,  except  by  such  con- 
veyances as  should  be  mentioned  in  the  in- 
dorsement, it  should  have  said  so  in  clear  and 
unmistakable  terms,  so  tbat  no  one  could  be 
misled.  The  provision  that  no  shipment  is  to 
be  coDsidered  ns  insured  until  approved  and  in- 
dorse on  the  policy,  has  reference  only  to  the 
propertv  insured.  As  that  is  not  named  in  the 
body  of  the  agreement,  it  becomes  a  necessary 
part  of  the  indorsement,  for  otherwise  there 
would  be  no  subject  of  insurance,  and  nothing 
for  the  contract  to  operate  upon. 

As  we  construe  the  body  of  ^e  policy,  tbe 
indorsement  is  required  to  cover  but  five  sub- 
jects: the  amount  of  insurance,  the  rate 
charged,  the  goods  shipped,  the  port  or  place 
of  loading  or  departure,  and  the  names  of  the 
assured.  With  tbese  points  covered  by  the  in- 
dorsement, tbe  contract  became  complete,  and 
each  provision  thereof  effective.  The  indorse- 
ment, of  course,  while  not  required  to  extend 
further,  could  be  made  to  enlarge  or  limit  any 
provision  of  tbe  policv  proper.  It  was  clearly 
within  the  power  of  the  parties  to  make  the  in- 
dorsement exclusive  by  Uie  use  of  terms  show- 
ing their  iDtention  to  do  to^ 

Although,  as  already  appears,  the  indoiee- 
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anjthfng  upoo  tbe  subject  tliat  is  fn  ncceaasry 
conflict  witb  tbe  bod|f  of  the  policy.  Tbe  im- 
portant fact  iinderlyiDE  this  point  ia  that  the 
contract  was  enlarged  by  the  Indorsement  into 
a  IraTelinc  salesman's  policy.  Thus  the  risk 
was  exlenaed  to  the  goods  of  tbe  asaured  while 
Id  hotels,  stores  or  depots,  although  by  the 
body  of  tbe  inBtrument  this  was  not  permltled. 
The  object  of  the  policj  was  to  protect  prop- 
erty In  the  custody  of  a  traveling  sali'sman 
white  be  was  off  on  hla  trip,  wbellier  he  was 
Iravollng  from  place  to  place,  staying  over 
night  at  an  hotel,  exhibiting  the  Roods  in  a 
store,  or  bad  them  at  a  depot  walling  tor  a 
train.  Under  these  circumstances,  is  il  prob- 
.able  that  the  parties  intended  to  escIudG  one  of 
tbe  commonest  modes  of  conveyance  used  by 
commercial  travelerBT  Moreover,  as  common 
carriers  and  innkeepers  are  insurers,  unless  pro- 
tected tiy  special  contract  or  by  statute,  properly 
In  charge  ofatraveilngsalesman  would  stand  in 
greater  need  of  prt>Iection  while  he  was  tnivel- 
mg  with  them  In  a  carriage  than  when  be  had 
them  OD  a  vessel  or  train,  or  at  his  hotel. 

Why  should  a  policy  designed  to  protect  a 
special  class  omit  the  risk  as  to  which  that 
class  bad  tbe  greatest  need  of  protection?  The 
wtitlen  indorsement  docs  not  eipreaaly  restrict 
tbe  insurance  to  tbe  points  covered  by  it.  It 
contains  no  provision  that  those  shaU  be  the 
only  risks,  or  that  the  means  of  transportation 
mentioned  shall  be  exclusive.  The  omission 
of  the  word  "carriage"  from  the  written  in- 
dorsement does  not  contradict  anything  in  Uie 
printed  body  of  the  policy.  No  words  of  limit- 
ation or  of  exclusion  are  used.  Nothing  In 
the  indorsement  either  expressly,  or  oven  by 
necessary  implication,  precludes  the  use  of  a 
carriage  to  transport  the  ^^oods.  Indeed,  it 
is  doubtful  whether  a  condition  of  that  char- 
acter can  be  created  by  implication.  Sana  v. 
Some  Int.  Co.  IS9  N.  Y.  887. 

There  ia,  In  fine,  no  conflict,  eltherllt«ral,  or 
In  the  true  Intent  and  meaning,  between  the 
primed  and  written  parts  of  the  policy,  with 
reference  to  the  vehicle  to  be  used  In  carrvlog 
the  goods  from  place  to  place.  What,  tiien, 
becomes  of  tbe  word  "carriage,"  as  used  in  the 
body  of  tbe  policy!  By  force  of  what  provis- 
ion of  the  contract  can  it  be  Ignored  oi*ex- 
cIudedT  How  can  effect  be  given  to  every 
word  used  by  the  parties,  as  the  authorities  al- 


while  in  the  carriage  of  the  travding  salesmanT 
We  think  that  the  loss  in  question  came 
within  the  protection  of  the  policy,  and  that  tlu 
fudgiaent  appealed  from  lA/mld  be  reterted,  and 
judgment  ^rderedfar  the  plaintiff^  acc^rdanee 
with  the  term*  of  lAe  tubmiiaon. 
All  concur. 

Henry  H.  HALL,  Se»pt., 

Joseph  STEVENS  H  al.,  AppU. 

I N.T. )t 

1.   One  wbo  t&ke*  a  b&nk  draft  in  pay- 


whom  h( 

.^ to  that  a  bank  draft  re- 
present debt  VM  taJceo  In  payment. 
but  It  la  otherwise  If  It  Is  t«keii  for  a  preoedeot 
debt 
3,  No  precnstpUon  at  ariadlt  »ris«M  oa  a 
sale  at  cattle  where  It  was  aaaumed  In  the  cxmver* 
SBtion  at  the  ttine  of  welfthlair  them  that  psTinenc 
was  to  be  Immedlata.  because  of  a  sltsht  delky, 
a/ier  tbe  actoal  delivery  of  the  cattla,  Id  M  ~ 
log  the  price  and  maUnK  payment. 


r«ney  la 


[f  proof  O 

g  tbata  ven 


_'la  not  sufficient  t( 
i  adbepted  In  payment  vrheie  it 
oelred  and  no  obleotion  Is  made  tt 

B.  Althongh  qtMcttona  of  Intent  Mr«  ftor 
tha  ItuT'i  even  when  the  faots  are  undtsputHi 
yet,  where  the  intent  la  ondlsolosed,  proof  mmt 
be  Riven  at  acta  or  words  from  which  tba  lurer- 
eooe  may  (airly  be  drawn  tliat  such  Intent  existsd 
before  a  right  to  go  to  tbe  Jury  upon  suob.que*- 

fbet  la  «o  B-_r 

^  I  verdtot  atrainst  It  would  ba  bM  oaMe  t^ 

tbe'oourt  as  oontrary  to  the  evidence.  It  to  the 
duty  of  the  oourt  to  dlreot  a  verdloL 
(PoMcr,  J„  dlMcnti.) 
(Ootober8.1B8BJ 

APFB IL  by  defendanta  from  an  order  of  tbe 
Qeneral  Term  of  tbe  Supreme  (Jourt,  Rfih 
Department,  granting  plainliflf's  motion  for  a 
new  trial  in  an  action  to  recover  the  contract 

C'  :e  for  certain  cattle,  in  which  a  verdict  had 
n  directed  for  defendants  after  trial  u  the 
Chautauqua  Circuit    Eeverted, 

Statement  by  Vnnn,  J,: 

Appeal  from  an  order  of  the  General  Term 
of  the  Supreme  Court  In  the  Fifth  Judicial  De- 
partment, granting  amotion  made  by  the  plain- 
liff  for  a  new  trial  Reported  below,  40  Hun. 
ST8.  This  was  an  actioo  to  recover  a  balance 
of  the  purchase  price  alleged  to  be  due  to  tbe 
plaintiff  upon  the  sate  of  certain  cattle  by  him 
to  the  defendants  at  an  agreed  price  per  pound. 
The  answer,  after  admitting  the  sale  and  d»> 
livery,  denied  that  there  was  any  balance  doe 
to  the  ptaintiifon  account  thereof,  and  pleaded 
payment  in  full. 

On  Uie  4th  of  April,  1883,  the  plainUS. « 
farmer,  residing  near  Fredonia,  agreed  to  sell 
to  the  defendants,  wbo  were  dealers  In  live 
stock  at  Buffalo,  thirly-aix  bead  of  cattle,  a-^ 
to  deliver  sevecteeo  thereof  on  the  10th  of  that 
month,  and  the  remainder  on  the  1st  c^  Uiy 
following.  The  cattle  were  to  be  weicbcd 
upon  their  arrival  in  BuSaio,  and  the  plafntlff 
was  to  receive  sis  and  one  fourth  cents  per 
pound  for  the  first  delivery,  and  alz  cents  per 
pound  for  tiie  second. 

On  tbe  10th  of  April,  at  half  {Mst  twointbeaf- 
temoon.  tbe  plniotiff  arrived  with  the  seventeen 
cattle,  as  agreed,  and  before  they  werewei^ied 
asked  Mr.  Burroughs,  tbe  agent  of  defendania, 
"bow  it  would  Ijc  about  the  pay  for  tbe  cattle, 
and,  on  being  asked  what  he  wanted,  r^ied 
that  he  wanted  the  currency.  Mr.  Burroasba 
tbcn  said  that  be  would  step  Into  tbe  office  sod 
tell  them,  so  that  they  woul<l  have  It  rcadr- 


1880. 


Hall  ▼.  BrBYBKa. 


Thereupon  lie  went  to  the  office,  and  soon  came 
out,  Btattnff  that  he  had  arranged  that  all  right. 
The  plaintiff  asked  him  if  it  wonld  not  he  too 
late  tor  fliem  to  get  to  the  hank  hefore  it  would 
close,  and  was  told  that  the  defendants  had  ar- 
rangements with  the  bank  to  do  business  after 
banking  hours,  so  that  it  would  be  all  right. 
The  cattle  were  then  weighed,  and  as  they  left 
the  scales  were  taken  possession  of  by  asents 
of  the  defendants.  Thereupon  the  plaintiff  and 
Mr,  Burroughs  went  to  the  office,  and  comput- 
ed the  amount  that  the  cattle  came  to,  which 
th^  agreed  in  making  $1,811.26. 

Burroughs  then  said  to  a  clerk  in  the  office: 
"I  suppose  Mr.  Hail  would  like  his  currency 
now.  as  he  wants  to  get  home  as  soon  as  he 
canr  and  the  clerk  replied  that  he  did  not 
know  how  it  would  be  about  getting  the  cur- 
rency, and  asked  if  a  draft  would  not  answer. 
'I'L*  plaintiff  said  that  nerhaps  a  draft  might 
answer,  but  that  he  woula  prefer  the  currency. 
as  he  wanted  to  use  it  when  he  got  home,  and 
was  then  told  that  they  would  do  the  best  they 
could  for  him.    Nothing  further  was  said,  but 
tbe  plaintiff  waited  for  nearly  two  hours  until 
the  return  of  a  messenger  from  the  bank,  which 
^nras  three  miles  distant,  when  Mr.  Burroughs 
banded  him  a  draft,  saving,  "That  makes  you 
all  ri^ht."    The  plaintiff  said  they  had  not  in- 
dorsed it,  and  was  told  that  it  was  payable  to 
bis  order,  but  was  all  right  as  it  was.    He  said, 
"I   suppose  you  could  not  get  the  currency." 
^  othing  further  was  said,  and  the  plaintiff  at 
once  started  for  home,  taking  the  draft  with 
bim.     The  next  morning  he  indorsed  it,  and 
left  it  at  a  bank  in  Fredonia  "for  collection," 
but  received  some  money  on  it,  and  was  cred- 
ited with  the  balance.    The  drawee  refused  to 
pay  it,  and  on  April  18  it  was  duly  protested 
for  nonpayment. 

Tbe  following  is  a  copy  of  the  draft: 

Tbe  First  National  Bank,  Buffalo,  N.  Y., 
April  10, 1882. 
$1 ,811.25.    (Duplicate  uncollected). 

Pay  to  the  order  of  H.  H.  Hall  thirteen  hun- 
dred eleven  and  25-100  dollars. 

F.  B.  Bofi^ert,  Asst.  Cashier. 
To  tbe  Fourth  National  Bank,  New  York. 

Tbe  First  National  Bank  of  Buffalo  was  in- 
solvent at  the  time  this  draft  was  issued,  but 
neither  of  the  parties  knew  of  the  fact  when  it 
was  delivered  to  the  plaintiff.    On  the  10th  of 
April  its  credit  was  still  good,  and  so  continued 
for  some  days  thereafter.    On  that  day  the  de- 
fendants deposited  $86,000  in  said  bank;  and 
on  the  three  days  following,  $28,000,  $10,600, 
and  $1,688.84,  respectively.    On  the  trial  the 
plaintiff  testified  that  he  supposed  the  draft  to 
be  good  when  he  took  it,  and  that  he  would 
not  have  taken  it  if  he  had  had  any  doubt  about 
its  beinfl^  good.    Before  the  commencement  of 
the  action  the  plaintiff  tendered  the  draft  to 
tbe  defendants,  and  demanded  that  they  pay 
him  the  money.    At  the  close  of  the  evidence 
for  the  plaintiff,  the  defendants  having  offered 
no  testimony,  his  counsel  asked  to  go  to  the 
jury  "upon  the  question  whether  or  not  the 
plaintiff  received  the  draft  in  payment  for  the 
cattle  delivered  to  him,"  as  well  as  upon  several 
other  questions.     The  court  refused  to  send  the 
case  to  the  Jury,  and  directed  a  verdict  for  the 
defendanta. 
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Mean.  Iiewla  A  Moe^ 

If  the  draft  was  given  U 
precedent  debt,  then  it  wa 
lendants  to  show  by  way  oi 
tiff  agreed  to  reoeive  it  in  \ 
cedent  debt,  or  it  worked  ni 
was  in  due  time  actually  pa 

Toby  V.  Border,  5  Johns. ! 

On  the  other  hand,  if  no  i 
defendants  in  plaintiff's  favi 
the  plaintiff  delivered  thea 
ants,  and  the  defendants  t 
draft  to  the  plaintiff,  payabl 
and  unindorsed  by  them,  tht 
that  the  plaintiff  received  i 
ment  for  the  cattle. 

Whttbeekr.  VdnNeia^lli 
V.  Tobei/,  46  N.  Y.  687. 

The  refusal  of  the  person 
note  to  indorse  it  on  request 
a  controlling,  circumstance 
person  taking  it  takes  it  at  hi 

Breed  v.  ihok,  16  Johns,  i 
public  L.  In$.  Oo.  69  N.  Y.  2i 

Messrs,  Moirii  is  I«ajiib 

This  draft  cannot  beheld 
for  the  cattle  exc^t  upon  t 
contract  was  made  by  the  plal 
ants  that  it  be  taken  as  such. 

The  circumstances  attendin| 
the  transaction,  the  declaratioi 
of  the  parties,  before,  at  the 
quent  to  the  transaction,  are 
the  presumption  that  the  di 
payment,  and  it  was  for  the  Ju 
It  did  or  did  not. 

Bagltiy  v.  Bowe,  7  Cent  R( 
179;  OA&m  ▼.  GtvaU,  60  N. 
Lyn£S,  5  N.  Y.  41;  WkUbeek 
Johns.  410;  E^ammett  v.  Lin 
899;  DamaU  v.  Morehouse,  41 
▼.  TenoiUiger,  66  N.  Y.  276; 
77  N.  Y.  461;  Parker  v.  Baa 
Oibson  V.  Ibby,  68  Barb.  196 

The  criticism  of  theplaintL 
been  indorsed,"  is  pungent  e^ 
not  receive  the  draft  upon 
drawer.    He  was  told  it  w 
was. 

Johnson  V.  Weed,  9  Johns. 

Both  parties  acted  upon  tti 
belief  that  certain  facts  exist 
It  was  a  mutual  mistake  and 
upon  it  can  be  rescinded  by 
In  the  absence  of  a  si)ecial 
payment. 

Boberts  v.  Fislt^,  48  N.  ^ 
Weed,  supra;  Ontario  Banl 
Wend.  101. 

Where  it  appears  that  tl 
funds  to  pay  the  draft,  dem 
excused;  and  whether  or  n 
made  a  mutual  mistake  shoi 
mitted  to  the  Jury. 

Whiting  v.  City  Bank,  77 

By  force  of  the  contrac 
passed  to  the  defendants,  ai 
arose  which  could  only  be  < 
ment  in  money  or  its  equivs 

Qroat  V.  QiU,  61 N.  Y.  48 
aker,  71  N.  Y.  291;  Kein  v. 
660;  Boberts  v.  Fisher,  supr* 
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Vanii*  J.,  delivered  the  opinion  of  the 
court: 

The  drawer  of  the  draft  in  auestion,  al- 
though insolvent  at  the  time  of  delivery  to  the 
plaintiff,  continued  its  husiness  of  hanking  in 
the  usuaJ  way,  with  unimpaired  credit,  for  sev- 
eral days  thereafter.  As  the  loss  had  not  oc- 
curred when  the  plaintiff  accepted  the  draft, 
and  both  parties  acted  in  good  faith,  helieving 
the  bank  to  be  solvent,  the  fact  that  it  was  act- 
ually insolvent  has  no  bearing  upon  the  ques- 
tion presented  by  this  appeal.  LigJitbody  v. 
Ontario  Bank,  11  Wend.  9,  affirmed  sub  nom, 
Ontario  Bank  v.  Lightbody,  18  Wend.  101. 

As  was  said  by  vhancellor  Walworth  for  the 
court  of  errors  in  that  case:  "  It  is  a  maxim  of 
the  law  that  the  loss  is  to  him  who  was  the 
owner  at  the  time  such  loss  happened,  if  both 
parties  were  ignorant  of  the  loss  at  the  time  of 
makine  their  contract." 

If  it  nad  been  a  part  of  the  original  agree- 
ment between  the  parties  that  the  plaintiff 
should  take  a  draft  in  payment  for  his  cattle, 
that  would  have  been  conclusive,  and  would 
have  left  no  question  for  discussion.  But  at 
the  time  of  the  sale  nothing  was  said  upon  the 
subject,  and,  in  the  absence  of  an  express  agree- 
ment, the  parties  are  presumed  to  have  intend- 
ed that  payment  was  to  have  been  made  in 
cash.  Ajs,  however,  upon  the  delivery  of  the 
cattle  the  plaintiff  accepted  a  bank  draft  pay- 
able to  his  own  order  for  the  precise  amount 
then  due  him,  the  question  arises  whether,  un- 
der all  the  circumstances,  the  contract  was 
impliedly  modified,  and  the  draft  taken  in  pay- 
ment. Although  there  was  no  conflict  in  the 
evidence,  the  plaintiff  claims  that  it  was  sus- 
ceptible of  different  inferences,  and  thus  raised 
a  question  of  fact  which  the  trial  court  erro- 
neously refused  to  submit  to  the  jury.  This  is 
the  only  ground  of  error  alleged,  and,  in  con- 
sidering it,  it  is  important  to  first  determine  up- 
on whom  the  burden  of  proof  rested.  The 
plaintiff  having  proved  the  sale  and  delivery 
of  the  cattle,  and  the  acceptance  by  him  of  a 
draft  growing  out  of  the  transaction  itself,  but 
neither  signed  nor  indorsed  by  the  defendants, 
who  was  required  to  show  whether  the  draft 
was  taken  as  payment  or  as  security?  The  an- 
swer to  this  question  depends  upon  whether 
the  draft  was  taken  for  a  present  or  a  prece- 
dent debt.  If  it  was  for  the  former,  the  pre- 
sumption is  that  it  was  agreed  to  be  taken  in 
payment,  and  the  burden  of  proving  the 
contrary  rested  upon  the  plaintiff;  while,  if  it 
was  for  the  latter,  the  presumption  is  that  it 
was  not  taken  as  payment,  and  the  onus  of  es- 
tablishing that  it  was  so  taken  rested  upon  the 
defendants.  Noel  v.  Murray,  18  N.  Y.  167; 
WJdtbeck  v.  Van  Ness,  11  Johns.  409. 

It  is  evident  that  the  plaintiff  did  not  intend 
to  give  credit,  because  there  was  nothing  said 
about  it  It  was  contrary  to  custom,  and  upon 
arriving  with  the  cattle  in  readiness  for  deliv- 
ery his  first  inquiry  was,  **  how  it  would  be 
alx>ut  the  pay.  The  answer  and  the  acts  of 
the  defendants'  agent  show  that  they  expected 
to  pay  upon  delivery.  The  business  was  con- 
ducted as  cash  sales  usually  are  when  bulky 
articles  are  the  subject  of  the  transaction,  and 
a  little  time  must  necessarily  intervene  between 
delivery  and  payment.  The  delivery  of  prop- 
erty, not  handed  &om  hand  to  hand,iCannot 
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well  be  precisely  simultaneous  with  the  pay- 
ment therefor.  This  is  especially  true  when 
animals,  sold  by  the  pound,  are  delivered,  and 
the^  have  to  be  driven  upon  the  sodes  and 
weighed,  and  the  amount  of  the  purchase  com- 
puteid,  before  payment  can  be  made.  Under 
such  circumstances,  payment  and  delivery  can 
only  be  practically,  for  they  cannot  be  actually, 
concurrent. 

As  soon  as  the  cattle  had  left  the  scales  the 
plaintiff  and  the  representative  of  defendants 
went  to  the  office,  and  each,  in  computing  the 
amount  to  be  paid,  reach^  the  same  result. 
In  the  conversation  that  followed  it  was  a»> 
sumed  that  payment  was  to  be  immediate.  No 
request  was  made  for  time.  The  subject  was 
not  even  mentioned.  The  difference,  if  it  may 
be  so  termed,  which  arose,  related,  not  to  the 
time,  but  to  the  method,  of  pavment.  During 
the  delay  of  an  hour  or  more  that  ensued  wbUe 
the  messenger  was  gone  to  the  bank,  the  plain- 
tiff waited  upon  the  premises  in  readiness  to 
receive  payment  on  his  return.  When  he  re- 
turned the  matter  was  at  once  adjusted.  Thus 
it  appears  that  neither  by  word  nor  act  did  the 
one  party  indicate  an  intention  to  give  time,  or 
the  other  even  a  desire  for  time.  There  was 
not  an  absolute  or  unconditional  delivery.  The 
parting  with  possession  b}'  the  plaintiff  was 
upon  the  implied  understanding,  necessarily 
arising  from  the  circumstances,  that  .the  deliv- 
ery was  not  to  be  deemed  complete  until  pay- 
ment was  arranged.  Both  delivery  and  pay- 
ment were  parts  of  the  same  transaction,  and 
were  practically  simultaneous.  If  authority  is 
necessary  upon  a  point  so  clear,  the  case  of 
Qibsan,  v.  Tobey,  46  N.  Y.  687,  may  be  relied 
upon  as  analogous.  The  remarks  of  the  Chief 
Judge  in  delivering  the  opinion,  on  pages  641 
and  642,  are  almost  as  applicable  to  the  cose  in 
hand  in  this  as  well  as  in  other  respects  as  to 
the  case  then  under  consideration  by  the  court. 

The  presumption  of  law,  therefore,  was  that 
the  plaintiff  accepted  the  draft  of  the  First 
National  Bank  of  Buffalo  in  payment  and  sat- 
isfaction of  his  demand  for  the  cattle,  and  the 
burden  of  proof  was  upon  him  to  meet  this  pre- 
sumption by  showing  that  it  was  not  thus  re- 
ceived. Such  presumption  is  conclusive,  uniess, 
as  said  by  the  court  in  the  case  last  cited  (page 
641),  "  the  contrary  be  expressly  proved."  6y 
what  evidence  does  the  plaintiff  claim  to  have 
rebutted  this  presumption  ?  Prior  to  the 
weighing  of  the  cattle,  it  is  evident  from  their 
conversation  that  both  parties  expected  pay- 
ment to  be  made  in  currency.  By  the  time  the 
weighing  was  finished,  and  the  purchase  price 
computS,  the  bank  had  closed;  and,  when  de- 
fendants' agent  asked  the  plaintiff  if  a  draft 
would  not  answer  his  purpose,  he  replied  that 
perhaps  a  draft  might  answer,  but  he  would 
prefer  the  currency,  as  he  wanted  to  use  it  when 
he  got  home.  Instead  of  refusing  to  take  a 
draft,  which  was  clearly  his  right,  he  intimated 
that  he  would  accept  one.  He  made  no  objec- 
tion to  a  draft,  as  such,  but  expressed  a  prefer- 
ence  for  the  currency,  as  he  wanted  it  for  pre$> 
ent  use.  He  did  not  say  that  a  draft  was  not 
as  good  or  as  safe  as  the  currency,  but  ba^ 
bis  preference  upon  his  own  convenience. 
When  he  was  told  bv  the  defendants'  agent  that 
they  would  do  the  best  they  could  for  him,  he 
made  no  reply,  although,  if  he  intended  to  re- 
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fuse  a  draft,  that  was  the  natural  time  to  say 
so,  before  they  sent  three  miles  to  the  bank. 
While  Uie  clerk  was  gone  he  bad  time  to  think 
it  over,  and  when  the  draft  was  finally  handed 
to  him  with  the  remark,  *'  That  makes  yoa  all 
right,"  it  was  incumbent  upon  him,  if  he  in- 
tended to  accept  the  draft  either  as  security,  or 
in  case  it  should  be  paid,  or  upon  an^r  other 
condition,  to  then  say  so.  He  said  nothing  up- 
on the  subject,  but,  looking  at  it,  said  that  thej 
had  not  indorsed  it.  Thus  it  appears  that  his 
attention  was  directed  to  the  point  that,  if  he 
accepted  the  draft,  as  it  was  not  indorsed  by 
the  defendants,  they  did  not  intend  to  be 
responsible  if  it  was  not  paid.  Breed  y.  Cook, 
15  Johns.  241. 

In  response  to  his  remark  that  it  was  not  in- 
dorsed, he  was  told  that  it  was  payable  to  his 
order,  and  did  not  need  to  be  indorsed,  but  was 
fill  right  as  it  was.  He  then  said,  "  I  suppose 
jou  could  not  get  the  currency,"  and  thus  the 
conversation  ended.  He  took  the  draft,  and 
"Went  home  and  used  it.  Upon  the  trial  he  tes- 
tified that,  if  he  had  had  any  doubt  about  its 
'being  good,  he  would  not  have  taken  it.  Why 
not,  if  he  understood  that  the  defendants  were 
to  be  responsible  if  the  draft  was  not  paid,  as 
it  would  be  so  much  additional  security? 
Whether  the  draft  was  accepted  as  payment  or 
sot  depends  upon  the  intention  of  the  parties  to 
tbe  transaction.  That  intent  is  to  be  gathered 
from  their  acts  and  declarations.  With  what 
ID  tent,  according  to  what  was  said  and  done, 
did  the  plaintiff  receive  the  draft?  By  what 
word  or  act  did  he  indicate  an  intention  to  ac- 
cept the  draft  for  any  purpose  other  than  that 
Tvhich  the  law  imputes  to  him  on  the  face  of 
tbe  matter?  The  plaintiff  also  testified  that  he 
had  used  drafts  of  this  character  before  in  his 
business  as  a  wool-buyer,  and  that  in  a  memo- 
randum made  by  him  of  this  transaction  under 
tbe  date  when  it  occurred,  after  stating  the 
weight  of  the  steers  and  other  facts,  he  made 
the  following  entry:  "  Received  $1,311.25  in 
draft  on  New  York  from  McDonough,  Stev- 
ens &  Dunning."  Tbe  memorandum  contained 
tbe  computation  showing  that  the  cattle  came 
to  that  sum,  but  it  did  not  state  with  what  in- 
tent or  for  what  purpose  he  received  the  draft; 
leaving  it  to  be  plainly  inferred  that  he  re- 
ceived it  with  no  special  or  unusual  intent  or 
purpose,  but  as  he  would  currency,  and  in  the 
place  of  currency. 

We  think  that  the  plaintiff  failed  to  meet  the 
burden  of  proof  cast  upon  him  by  the  conced- 
ed facts  of  the  case.  As  said  by  the  court  in 
Gibson  v.  Tobep,  svpra  (pace  643):  "If  the 
plaintiff  had  not  intended  to  nave  received  the 
draft  in  payment,  he  would  have  said  60,  or 
required  an  indorsement;"  and  in  Whitbeck  v. 
Van  Ness,  supra  (page  414):  "It  was  made 
payable  to  the  plaintiff  himself;  and  the  de- 
fendant, by  not  indorsing  it  or  guaranteeing  the 
payment,  clearly  declined  pledging  his  own  re- 
sponsibility." 

Bank  drafts  liave  come  to  be  an  important 
medium  in  the  transaction  of  business,  espe- 
cially where  large  payments  are  made.  They 
are  regarded  as  safe  and  convenient.  Under 
the  improved  systems  of  banking  that  now  pre- 
vail, the  confidence  reposed  in  such  drafts  is 
very  great.  The  presumption,  therefore,  that 
a  draft  of  this  character  was  received  in  pay- 
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ment,  is  stronger  than  in  a  case  of  a  note,  check 
or  draft  of  a  private  individual.  While  the 
rule  is  undoubted  that  questions  of  intent  are 
for  the  Jury,  even  when  the  facts  are  undla* 
puted,  still,  where  the  intent  is  undisclosed, 
proof  must  be  given  of  acts  or  words  from 
which  the  inference  may  fairly  be  drawn  that 
such  intent  existed.  No  such  evidence  appears 
in  the  record  now  before  us.  All  that  was  said 
and  done  in  connection  with  the  delivery  and 
acceptance  of  the  draft  is  quite  as  consistent 
with  an  intent  to  accept  it  in  payment  as  with 
the  opposite  intent.  The  evidence  does  not 
admit  of  conflicting  inferences  relating  to  the 
point  in  question.  Moreover,  the  rule  is,  "not 
whether  there  is  literally  no  evidence,  but 
whether  there  is  any  upon  which  a  jury  can 
properly  proceed  to  find  a  verdict  for  the  party 
producing  it,  upon  whom  the  onus  of  proof 
rests."  SchuylkiU  <fc  D.  Imp.  d  B.  Go.  v.  Mun- 
son,  81  U.  8.  14  Wall.  442  [20  L.  ed.  867]. 

"If  the  proof  of  a  fact  is  so  preponderating 
that  a  verdict  against  it  would  be  set  aside  by 
the  court  as  contrary  to  the  evidence,  it  is  the 
duty  of  the  court  to  direct  a  verdict."  Dwight 
V.  Oermania  L,  Ins,  Co,  103  N.  Y.  841,  858,  4 
Cent.  Rep.  529. 

We  think  that  the  trial  court  was  right  in 
directing  a  verdict  for  the  defendants,  and  that 
the  order  appealed  from  sfiouXd  heretersed,and 
judgment  ordered  for  tlie  drfendanis  on  the  ver^ 
diet,  with  costs. 

All  concur,  except  Bradley  and  Haigrht* 
JJ.t  not  sitting,  and  Potter*  </.,  dissenting. 


Mary  FOWLER,  Respi,, 

METROPOLITAN  LIFE  INSURANOB 

CO.,  Appi. 


(. 


.N.  x«. .....) 


1.  When  a  life  insurance  policy  ez- 
pressly  proTides  that  the  premium  thereon 
shall  be  paid  on  or  before  a  certain  day,  and  in 
default  thereof  the  policy  shall  be  void,  the  non- 
payment of  the  premium  on  the  day  named  works 

— ^-^  — ^^P^— ^-^»^— i^— ^p— »»^— ^J— ^^p^^— — M^ 

NOTB.— OondftioTM  in  insurance  wniraclU 

Parties  to  an  insurance  contract  have  the  riffht  to 
insert  therein  such  lawful  conditions  as  they  may 
agrree  upon,  or  which  they  may  consider  necessary 
and  proper  to  protect  their  interests,  which,  when 
made,  must  be  construed  and  enforced  according 
to  the  expressed  intent  of  tbe  parties.  Dwlght  v. 
aermanla  L.  Ins.  Go.  4  Gent.  Rep.  620, 103  N.  Y.  84L 

It  is  not  unlawful  or  against  public  policy  for  tha 
contract  to  stipulate  that,  upon  certain  conditiona 
or  contingencies,  the  policy  shall  be  void.  North* 
western  Mut.  L.  Ins.  Oo.  v.  Hazelett,  2  West.  Bepw 
602, 106  Ind.  212. 

A  stipulation  for  the  cash  payment  of  annual  in- 
terest upon  notes  due  at  the  date  of  the  annual  ma« 
tujTity  of  the  premimns  cannot  be  held  as  of  the 
substance  of  the  contract.  Such  a  stipulation  is 
against  public  policy  and  void.  Northwestern  Mut. 
L.  Ins.  Co.  V.  Fort,  82  Ky.  200. 

When  a  policy  provides  that  it  shall  become  void 
on  f^ure  either  to  pay  annual  premiums  when 
due,  or  interest  on  outstanding  premium  notes  an- 
nually in  advance,  and  subsequently  provides  for  a 
paid-up  pollov,  a  saving  clause  cannot,  by  ImpU- 
cation,  be  extended  to  cover  a  failure  to  pay  intev* 
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a  forfeiture,  even  If  tlie  premium  Is  tendered  cm 
the  next  day. 

2*  Statementii  In  a  pamphlet  issued  by  an 
Insurance  company  cannot  alfect  or  modify  the 
strict  terms  of  a  policy  thereafter  issaed. 

(October  29, 1880.) 

APPEAL  by  defendant  from  a  judgment  of 
the  General  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  judgment  of  the 
Circuit  entered  upon  a  verdict  directed  for 
plaintiff  in  an  action  upon  a  policy  of  life  in- 
surance.   Becersed, 

Statement  by  Brown*  J. : 

Appeal  from  the  jud^rment  of  the  General 
Term  of  the  First  Judicial  Department,  which 
at^rmed  a  judgment  in  favor  of  the  plaintiff 
entered  upon  a  verdict  directed  by  the  court  at 
the  circuit. 

1  he  action  was  upon  a  policy  of  insurance, 
dated  tieptember  12, 1872.  issued  by  the  defend- 
ant upon  the  life  of  Lindly  H.  Fowler,  for  the 
sum  of  $1,500. 

A  prior  policy  had  been  issued  by  the  defend- 
ant upon  tlielifeof  the  same  person  for  $10,000, 
dated  March  6,  1869,  and  numbered  2,046, 
which  contained  a  provision  that  if,  after  re- 
oeivinff  three  or  more  annual  premiums,  the 
assurra  should  fail  to  make  payment  of  any 
further  premium,  when  due,  upon  a  surrender 
of  the  policy  within  thirty  days  after  such  un- 
paid premium  was  due,  said  Company  would, 
in  ejcchange  therefor,  issue  a  paid-up  policy  for 
the  proportion  of  the  amount  of  insurance  paid 
for;  and  it  further  provided  that  one  third  of 
the  annual  premium  might  be  indorsed  as  a 
loan. 


The  policy  in  suit  recited  that  It  was  issued 
in  consideration  of  the  surrender  of  policy  No. 
2,046,  and  of  the  annual  payment  in  advance 
of  tne  sum  of  $30.18,  being  for  interest  on  pre- 
mium notes  amounting  to  $481.24„  given  in 
part  payment  of  the  premium  on  policy  No. 
2,046,  and  provided  that  his  payment  fihould 
be  made  on  or  before  the  12th  day  of  Septem- 
ber, in  every  year,  during  the  continuance  of 
the  policy,  and  in  default  thereof  the  policy 
was  to  be  void.  It  further  provided  that  the 
amount  of  all  unpaid  notes  given  for  loans  on 
the  policy  in  suit,  or  on  policy  No.  2,046,  should 
be  deducted  from  the  amount  specified  in  the 
policy  when  the  same  should  be  payable  by  the 
defendant. 

The  interest  on  the  notes  was  paid  in  1873. 
In  1874  the  insured  about  the  time  the  interest 
matured  was  residing  in  Wisconsin,  and  remit- 
ted the  amount  necessary  to  make  the  pavment 
to  his  father,  who  resided  in  the  City  or  New 
York.  The  father  testified  that  he  received  the 
remittance  about  noon  of  September  12,  and  on 
the  following  day  went  to  the  Company's  office 
to  make  the  payment,  but  was  told  by  the 
cashier  that  the  policy  had  lapsed  and  the  pay- 
ment could  not  be  received.  A  few  days  later 
a  formal  tender  of  the  interest  was  made  and 
refused. 

In  each  succeeding  year  the  interest  was  ten- 
dered to  the  defendant  and  refused.  The  as- 
sured died  in  April,  1880. 

In  November,  1877,  the  policy  was  assigned 
by  the  assured  to  the  plaintiff,  and  notice 
thereof  given  to  the  defendant. 

It  was  alleged  in  the  complaint,  and  the  evi- 
dence showed,  that  in  the  years  1868  and  1869, 
the  defendant  caused  to  m  published  and  cir- 
culated a  pamphlet  setting  forth  certain  reasons 


est  on  premium  notes.   Holman  v.  Oonttnental  L. 
Ins.  Co,  2  New  Engr.  Rep.  888, 64  Conn.  105. 

Notice  of  nonpayment  of  premium, 

A  oompany  oannot  set  up  nonpayment  of  pre- 
mium, where  It  omitted  to  give  the  usual  notice 
thereof.  Manhattan  L.  Ins.  Go.  v.  Smithy  3  West. 
Bep.  116,  44  Ohio  St.  156. 

A  policy  issued  before  the  New  York  Act  of  1876, 
requiring  notice  of  nonpayment  of  premium  be- 
fore forfeiture  of  the  policy  therefor,  is  "renewed" 
thereafter  by  payment  of  the  annual  premium  be- 
coming due  after  its  i>aB8age.  Carter  y.  Brooklyn 
L.  Ins.  Co.  12  Cent.  Bep.  756, 110  N.  Y.  IS. 

Where  the  Insurer  has,  by  sending  the  insured 
notices  required  by  statute,  treated  a  policy  as  com- 
ing under  New  York  Laws  1876,  chap.  841,  which 
provides  that  no  policy  issued  or  renewed  thereaf- 
ter shall  be  forfeited  for  nonpayment  of  premiums, 
unless  notice  of  premium  is  mailed  to  insured,  the 
Insured  has  the  right  to  rely  upon  receiving  annual 
notices  for  payment  of  premiums.    Tbid. 

Under  Laws  1877,  chap.  821,  requiring  notice  to  be 
served  on  the  assured  before  declaring  a  policy  for- 
feited for  nonpayment  of  premium,  when  notice 
was  given  in  advance  of  the  time  when  the  pre- 
mium would  become  doe,  the  company  mightwin 
oase  of  nonpayment  of  the  premium  on  the  day  it 
became  due,  declare  tJie  policy  forfeited  at  once. 
Phelan  v.  Northwestern  Mut.  L.  Ins.  Co.  42  Hun, 
419. 

A  notice,  by  a  life  insurance  oompany  to  a  person 
Insured,  of  the  date  when  a  premium  is  due,  stat- 
ing that  *^embera  neglecting  so  to  pay  are  carry- 
ing their  own  risk,"  is  not  sufficient  notice  that  for 
failure  to  pay  the  '*pollcy  will  become  forfeited  and 
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void,*'  as  required  by  N.  T.  Laws  1877,  chap.  821,  to 
warrant  a  forfeiture  of  the  poUcy  for  failure  to  pay 
the  premium.  Pfaelan  v.  Northwestern  Mut.  Ulna. 
Go.  118  N.  Y.  147, 22  N.  Y.  8.  K.  806. 

An  insurance  company  cannot,  after  having  sent 
notices  to  the  insured's  oorreot  address,  adopt  an- 
other address  and  send  a  notioe  in  care  of  a  third 
person  without  authority  from  the  insured.  In  do- 
ing so  it  takes  the  risk  of  failure  of  delivery  to 
him.    Carter  v.  Brooklyn  L.  Ins.  Co.  supra. 

iDSuranoe  companies  oannot,  either  by  printed 
notices  or  by  verbal  oommunlcatlonB,  continue 
their  right  to  insist  upon  forfeiting  a  contract  for 
nonpayment  of  assessments,  and  at  the  same  time 
habitually  accept  overdue  assessments  whenever 
tendered.  Bweetser  v.  Odd  Eellows  Mut.  Aid  Assob 
117Ind.07. 

Forfeiture  for  nonpayment  of  premium. 

Punctuality  in  the  payment  of  promiums  Is  the 
very  essence  of  the  contract;  and  when  payment  is 
not  made  at  the  time,  the  company  has  the  right  to 
forfeit,  if  such  was  the  oontraot.  Holly  v.  Metro- 
politan L.  Ins.  Co.  7  Cent.  Bep.  26^  105  N.  Y.  487. 

A  provision  in  an  insurance  policy,  that  It  shell 
be  void  for  nonpayment  of  assessments  within  a 
certain  time,  cannot  be  held  to  mean  voidable  sim- 
ply when  not  qualified  by  any  other  language. 
Bosworth  V.  Western  Mut.  Aid  Society,  75  Iowa,S8&. 

The  failure  to  pay  the  premium  at  the  time  spec- 
ified in  the  policy  terminates  the  contract  of  in- 
surance. Ashbrook  v.  Phoenlz  Mut.  L.  Ins.  Co.  IS 
West.  Bep.  613, 94  Mo.  72. 

An  insurance  oompany  havmg  become  insoln;nt 
and  ceased  to  do  buadness  the  nonpayment  of  a  pre- 
mium does  not  work  a  forfeiture,  although  the  p^i- 
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why  it  should  be  pTefened  over  other  life  Id- 
suranoe  companies  by  those  desiring  insurance, 
and  among  such  were  the  following:  "All  its 
policies  are  non-forfeitable."  "All  its  policies 
are  incontestable."  "It  allows  thirty  days' 
grace  in  payment  of  premiums."  "Thirty 
duys'  erace  will  be  allowed  on  all  payments 
after  the  first,  thus  affording  the  absent,  the 
unfortunate  or  the  embarrassed  member  an  op- 
portunity to  keep  his  policy  in  force  without 
the  necessity  of  changing  it  to  a  prepaid  policy 
for  a  smaller  amount.  During  these  thirty 
days  the  policy  is  held  good  and  valid." 

A  copy  of  this  pamphlet  was  found  with  the 
policy  of  insurance  after  the  death  of  the  as- 
sured, and  there  was  evidence  that  the  insured 
received  it  from  the  Company. 

At  the  close  of  the  evidence  the  court  directed 
a  verdict  for  the  sum  of  $1,074.44,  and  from 
the  judgment  entered  on  such  direction  appeal 
has  been  prosecuted  to  this  court. 

Mr.  William  H.  Anioiuc»  for  appellant: 
Where  a  policy  of  life  insurance  expressly 
provides  that  on  or  before  a  certain  day  a  sum 
of  money  shall  be  paid  or  in  default  thereof  the 
policy  shall  be  void,  no  court,  either  in  equity 
or  at  law,  can  relieve  the  party  in  default  from 
a  forfeiture  of  the  policy  caused  by  a  failure 
due  to  the  party  to  pay  according  to  its  terms. 
Bobertsan  v.  Metropolitan  L,  Ins,  Co,  88  N. 
T.  541;  Neu)  York  L.  Ins.  Go,  v.  Statham,  93 
V.  S.  24  (23  L.  ed.  789);  Klein  v.  New  York  L, 
Ins,  Oo.  104  U.  S.  88  (26  L.  ed.  662);  Boehner 
V.  Knickerbocker  L.  Ins,  Co,  68  N.  Y.  100;  Ed- 
4tns  V.  TJ.  8,  Life  Ins,  Go.  64  N.  Y.  804:  Wheeler 
V.  ConneetietU  Mut.  L,  Ins,  Co.  82  N.  Y.  651; 
Atty-Oen.  v.  Continental  L.  Ins.  Co.  93  N.  Y. 


78;  Robert  v.  I^ew  England  Mut.  L,  Ins.  Co.  1 
Disney  (Ohio)  855;  How  v.  Union  Mut.  L,  Ins, 
Co.  80  N.  Y.  46;  Pritchard  v.  Merchants  d  T, 
Mvt.  L.  Assur.  Society,  8  C.  B.  N.  S.  622;  May, 
L.  Ins.  406,  425;  Bliss,  L.  Ins.  272. 

The  terms  of  the  policy  in  question  were  not 
and  could  not  be  affected  by  the  publications 
set  up  in  the  complaint. 

Ruse  V.  Mutual  Ben.  L.  Ins,  Co.  28  N.  Y. 
516.  See  Knickerbocker  L,  Ins,  Co,  v.  Dietz,  52 
Md.  16;  Knickerbocker  L.  Ins,  Co.  v.  Barlan,  56 
Miss.  512;  Alabama  GoldL  Ins,  Co.  v.  T/urnias, 
74  Ala.  578:  Ins.  Co,  v.  Robinson,  40  Ohio  St 
270;  Atiy-Gen.  V,  North  America  L,  Ins.  Co. 
82  N.  Y.  172;  Bolman  v.  Continental  L,  Ins. 
Co,  2  New  £ng.  Rep.  838,  54  Conn.  195, 1  Am. 
St.  Rep.  97. 

Mr,  L.  H.  Rowan*  for  respondent: 

A  written  agreement  will  be  set  aside  or  re- 
formed for  fraud  oi  mistake. 

Wilson  V.  Bern,  74  N.  Y.  634;  Le^U  v. 
Knickerbocker  L,  Ins.  Co,  63  N.  Y.  33.     . 

The  defense,  claiming  a  forfeiture,  is  uncon- 
scionable, and  every  intendment  should  be 
taken  against  the  party  seeking  to  take  advan- 
tage of  it 

Ccle  V.  Knickerbocker  L.  Ins.  Co.  63  How. 
Pr.  442. 

Other  contemporaneous  writings  between  the 
parties,  relating  to  the  same  subject  matter,  are 
admissible  in  evidence  to  explain  or  qualify  the 
agreement  under  consideration.  The  contract 
may  be  read  in  the  light  of  surrounding  drcum- 
stances. 

Wilson  V.  RandM,  67  N.  Y.  838. 

The  defendant  is  estopped  from  claiming  a 
forfeiture  of  the  policy,  if  the  pamphlet  induced 
assured  to  believe  that  a  strict  compliance  with 


icy  provides  that  it  shall  he  void  if  the  insured  shall 
fail  to  pay  the  premium  as  stipulated.  Jones  v. 
Life  Aeso.  of  America,  88  Ky.  75. 

MJSBouri  Rev.  Stat.  §  6083,  proYides  that  no  life 
insurance  policy  upon  which  premiums  have  heen 
paid  for  two  suooessive  years  shall  be  forfeited  on 
account  of  the  nonpayment  of  piremiums  thereaf- 
ter. Such  policy  cannot  be  forfeited  on  account  of 
the  nonpayment  of  premiums  in  the  third  year  by 
reason  of  the  stipulation  in  the  policy  that  it  shall 
require  three  years*  pasrmentof  premiums  to  make 
it  non-f  orfeitable  on  that  account  Wall  v.  Equi* 
table  L.  Assur.  Society.  82  Fed.  Hep.  278. 

An  insurance  company  will  be  estopped  to  insist 
upon  a  forfeiture  for  delay  in  payment  of  pre- 
miums or  assessments  if,  by  any  acrreement,  either 
express  or  implied  by  the  course  of  its  conduct,  it 
leads  the  insured  honestly  to  believe  that  the  pre- 
miums or  assessments  will  be  received  after  the  ap- 
pointed day.  Sweetser  v.  Odd  Fellows  Mut.  Aid 
A580. 117  Ind.  97. 

The  forfeiture  of  an  insurance  policy  for  failure 
to  pay  the  premium  is  not  waived  by  accepting  a 
part  of  the  amount,  where  it  provides  that  it  shall 
remain  null  and  void  during  such  default,  but  that 
thisshau  not  prevent  the  company  collecting  the 
amount  due  by  suit  or  otherwise.  Curtin  v.  Pho- 
oix  Ins.  Ck>»  78  Gal.  619. 

Wliere,  after  the  premium  was  due,  the  company, 
at  the  request  of  the  policy  holder,  postponed  its 
payment  upon  the  griving  by  the  latter  of  his  note 
for  the  same,  upon  the  failure  to  pay  such  note 
when  due  the  forfeiture  attached.  Holly  v .  Metro- 
politan L.  Ins.  Do.  7  Cent.  Bep.  385, 105  N.  Y.  4Sa, 

To  bring  about  a  forfeiture  for  nonpayment,  it  Is 
not  necessary  to  make  such  declaration  on  the 
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books  of  the  company.  The  company  can,  how- 
ever, waive  prompt  payment.  Ashbrook  v.  Ph<B- 
niz  Mut  L.  Ins.  Co.  12  West.  Bep.  618, 94  Ma  78. 

A  condition  of  a  policy  was  that,  on  failure  to 
pay  interest  on  notes,  policy  should  determine  un- 
less a  proportionate  paid-up  policy  was  issued,  and 
four  premiums  were  paid,  partly  in  cash  and  partly 
in  notes  past  due;  the  estate  of  the  insured  was  en- 
titled to  the  amount  paid  deducting  notes  reduced 
by  dividends  or  profits.  Bruce  v.  Continental  L. 
Ins.  Co.  1  New  Bug.  Bep.  686,  68  Yt.  268;  Tutt  v. 
Covenant  Mut.  L.  Ins.  Co.  2  West  Bep.  480, 19  Jtfo. 
App.  677. 

A  life  policy  provided  for  payment  of  premiums 
on  a  certain  day,  and  notices  sent  out  by  the  com- 
pany required  payment  before  12  o^dock  noon  of 
that  day,  .but  the  company  had,  without  objection, 
received  premiums  at  any  hour.  The  insured  was 
entitled  to  recover  the  amount  of  premiums  paid, 
with  interest,  but  not  to  recover  for  premium  on 
gold  added.  Alabama  Gold  L.  Ins.  Co.  v.  Garmany, 
74  Ga.  51. 

A  new  assessment  upon  an  insured,  made  after 
he  had  become  delinquent  with  knowledge  cf  his 
delinquency,  is  a  waiver  of  forfeiture  on  account 
of  such  delinquency.  Sweetser  v.  Odd  Fellows  Mut 
Aid  Asso.  117  Ind.  97. 

Where  a  policy  contains  no  express  stipulation 
that  the  failure  to  pay  a  note  griven  for  member- 
ship when  due  would  render  the  policy  void,  and 
after  a  note  so  given  becomes  due,  the  time  of  pay- 
ment is  extended,  no  forfeiture  of  the  certiflcate  of 
membership  can  be  declared  for  nonpayment  of 
the  note  when  first  due.  Kansas  Protective  Union 
V.  Whitt,  86  Kan.  760. 

A  paid-up  policy  is  forfeited  by  reason  of  noiu 
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the  terms  for  paying  at  specitied  intervals  "would 
not  be  insisted  on. 

Btiss  y.  Mutual  Ben,  L.  Ins.  Co,  26  Barb. 
560.  23  N.  Y.  516,  24  N.  Y.  658;  Underwood  v 
Farmers  Joint  Stock  Ins.    Go,  57  K  Y.  500; 
Blair  v.  Wait,  69  N.  Y.  118. 

The  pamphlet  was  an  implied  agreement  that 
the  poiicv  would  be  continued  in  force  for  a 
rcasoDabfe  time  to  allow  the  premium  to  be 
paid.  It  was  not  an  agreement  to  revive  a  pol- 
icy after  it  bad  become  forfeited.  This  agree- 
ment was  a  valid  one. 

Howell  V.  Knickerbocker  L,  InB,  Co,  44  N.  Y. 
285. 

It  is  not  necessary  to  an  equitable  estoppel 
that  the  party  should  design  to  mislead;  it  is 
enough  that  the  act  was  calculated  to  mislead, 
and  actuallv  did  mislead,  another,  while  acting 
in  good  faith  with  reasonable  care  and  dih- 
gence. 

Manufacturers  A  T,  Bank  v.  Hazard^  80  N. 
Y.  226;  mairy.  Wait,  69  N.  Y.  113,  affirming 
6  Hun,  477;  Boardman  v.  Jjike  S/iore  &  M,  8. 
B,  Co,  84  N.  Y.  157,  affirming  8  N.  Y.  Week. 
Dig.  847  (citing  also  Finnegan  v.  Carraher^  47 
N.  Y.  498;  DezeU  v.  OtJell,  8  Hill,  215;  Copeland 
V.  Copeland,  28  Me.  525;  Brown  v.  Boioen,  80 
N.  Y.  519;  Frost  v.  Saratoga  Mut,  Ins,  Co. 
5  Denio,  154;  Brown  v.  Wheeler,  17  Conn.  845; 
Oontimntal  Nat,  Bank  v.  National  Bank  of 
Com,  50  N.  Y.  575);  Muller  v.  Pondir,  55  N. 
Y.  825,  14  Am.  Rep.  259,  affirming  6  Lans. 
472. 

BrowntcT*.,  delivered  the  opinion  of  the  court: 

We  are  unable  to  find  any  ground  upon 

which  to  sustain  the  judgment  in  this  action. 


The  interest  upon  the  note  wais  not  tendered  to 
the  defendant  until  the  day  following  that  xrpon. 
which  by  the  terms  of  the  policy  it  was  made 
payable,  and  by  the  express  condition  of  the 
contract  the  policy  was  forjfeited. 

A  long  line  of  authorities  has  settled  the  law 
to  be,  tmit  when  it  is  expressly  provided  tbat 
the  premium  on  a  life  insurance  policy  shall  be 
paid  on  or  before  a  certain  day  and  in  default 
thereof  the  policy  shall  be  void,  tbat  the  Don- 
payment  of  the  premium  upon  the  day  named 
works  a  forfeiture.  Robertson  v.  Metropolitan' 
L,  Ins,  Co.  88 N.  Y.  541; NewTorkL.  Ins.  Co.  v. 
Staiham,  98  U.  S.  24  [28 L.  ed.  7891;  AUy-Oen. 
V.  Continental  L:  Ins,  Co,  98  N.  Y.  70;  HoUy 
V.  Metropolitan  L,  Ins.  Co.  105  N.  Y.  437,  7 
Cent.  Rep.  268. 

The  record  before  us  does  not  show  precisely 
what  principle  the  trial  court  applied  in  direct- 
ing a  verdict  for  the  plaintiff.  The  general 
term,  however,  appears  to  have  affirmed  the 
judgment  upon  the  ground  that  the  father  of 
the  assured,  to  whom  the  money  to  pay  the  in- 
terest had  been  remitted,  was  induced  by  the 
statements  contained  in  the  pamphlet,  which 
the  Company  had  issued,  to  believe  that  thirty 
days'  grace  was  allowed  for  the  payment  of  the 
premium,  and  that  he  was  misled  by  that  rep>- 
resentation,  and  induced  to  act  as  he  did,  and 
not  pay  the  interest  on  the  day  he  received  it 
from  his  son. 

This  view  of  the  case  has  no  support  in  the 
testimony.  The  father,  who  was  a  vritness 
upon  the  trial,  nowhere  says  that  he  believed 
that  thirty  days'  grace  was  allowed  in  payment 
of  the  interest,  or  that  his  actions  were  con- 
trolled  to  any  extent  by  any  information  ob- 


payment  of  interest  on  oatstandlngr  premium  notes. 
McQuitty  V.  GontiDentai  L.  Ids.  Co.  4  Now  Enor.  Bep. 
791. 16  R.  L  578. 

Where  a  company  has  funds  of  the  assured  in  Its 
possession,  more  than  sufficient  to  pay  the  annual 
interest,  it  should  be  held  to  have  applied  them  to 
the  payment  of  the  Interest  upon  the  premium 
notes.  Northwestern  Mut.  L.  Ins.  Qo,  v.  Fort,  82 
Ky.269. 

The  fact  that  the  premium  was  not  paid  until  af- 
ter the  degth  of  the  insured  did  not  render  It  inop- 
erative. Tennant  v.  Travellers  Ins.  Co.  81  Fed.  Bep. 
822. 

Tbat  insured  was  sick  and  unable  to  transact  any 
business,  and  so  continued  up  to  the  time  of  bis 
death,  is  not  a  case  of  impossibility  of  performance, 
caused  by  the  act  of  God.  sucb  as  to  avoid  a  forfeit- 
ure. Cajrpenter  v.  Centennial  Mut.  L..  Aaso.  68 
Iowa,  453. 

ConOructi/on  of  ingwrance  contract. 

In  construing  a  contract  between  an  insurance 
company  ana  a  policy  holder,  the  construction  not 
InvolvinfiT  a  forfeiture  is  preferred  by  the  court. 
Holly  V.  Metropolitan  L.  Ins.  Co.  7  Cent.  Rep.  268, 
106N.T.43r. 

Where  the  secretary  had  indorsed  thereon  that  it 
was  valid  for  two  tenths  of  the  amount  Insured,  ac- 
oordinff  to  the  conditions  of  the  policy,  the  com- 
pany had  no  further  control  over  the  actions  of  the 
assured,  under  the  conditions  contained  therein. 
Cotton  States  L.  Ins.  Co.  v.  Edwards,  74  Ga.  220. 

Words  of  exception  from  liability,  where  there  is 
t  question  of  their  intent,  should  be  construed  most 
itronffly  against  the  insurance  company.  United 
States  Mut.  Accident  Asso.  v.  Newman,  84  Y a.  62, 

This  rule  is  applicable  only  where  the  words  used 
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in  a  policy  leave  the  meaning  In  doubt.  Holly  ▼• 
Metropolitan  L.  Ins.  Go.  mtpro. 

Where  questions  to  an  applicant  are  ambiguoaSr 
they  will  be  construed  most  strongly  against  the 
company.  Mutual  Mill  Ins.  Co.  v.  Gordon^lO  Wesc. 
Kep.  018, 121  m.  866. 

A  forfeiture  will  not  be  enforced  unless  clearly- 
demanded  by  established  rule.  When  the  policy 
contains  inconsistent  provisions,  that  most  favor- 
able to  insured  will  be  adopted.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Hazelett^  2  West.  Bep.  682,  l(ft 
Ind.212. 

Pamphlets  issued  by  eompa/ny. 

A  circular  issued  by  the  company  may  be  used  in 
determining  the  meaning  of  the  policy.  Bruce  v. 
Continental  L.  Ins.  Co.  1  New  Eng.  Bep.  635, 68  Yt» 
253. 

Circulars  issued  by  a  company,  stating  that  all 
policies  were  non-forfeitable,  and  that  It  allowed 
thirty  days*  grace  in  payment  of  premiums.  In  reii* 
ance  upon  which  the  person  to  whom  Insured  sens 
the  amount  of  interest  to  be  paid  on  premium  notea 
given  in  payment  of  premiums  falling  due  under 
the  original  policy,  on  surrendering  the  same  and 
taking  out  a  paid-up  policy,  delayed  payment  one 
day  beyond  the  time  allowed,  were  held  to  estop 
the  company  from  availing  itself  of  the  omissioii. 
Fowler  v.  Metropolitan  L.  Ins.  Co.  41  Hun,  8S7. 

A  pamphlet  Issued  by  an  Insuranoe  company, 
containing  representations  as  to  the  plans  upon 
which  the  company  insures,  and  sent  out  by  its  so- 
liciting agents,  is  to  be  regarded  as  a  part  of  a  con- 
tract of  insurance  entered  into  upon  the  faith  of 
the  representations  contained  therem,  and  Is  to  t« 
considered,  in  connection  with  the  policy,  in  deter* 
mining  what  the  contract  was.  Southern  Mut.  L^ 
Ins.  Co.  V.  Montague,  84  Ky.  668L 
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taitted  from  tbe  pamphlet.  Nor  was  such  a 
tact  alleged  in  the  compUdiit. 

The  r^bt  to  recoTer  is  there  claimed  upon 
tbe  groand  that  the  assured,  "reiving  upon  the 
libendity  and  fairness  promised  dv  said  Com- 
paov/'  in  tbe  pamphlet  issued  by  ft,  "through 
inaavertence  and  by  mistake  .  .  .  failed 
to  pay  or  caused  to  be  paid"  the  interest  as  re- 
ijuired  by  the  terms  of  tbe  contract 

There  was  no  proof  offered  to  sustain  this  al- 
legation, and  there  is  no  evidence  that  the  as- 
mred  bad  been  misled  by  any  representation  of 
^be  Company  or  was  misinformed  or  mistaken 
18  to  the  condition  of  the  policy,  or  that  he  did 
30t  f ulljr  imderstand  the  effect  of  a  failure  to 
pay  the  interest  on  the  day  named. 

He  had  paid  the  interest  promptly  in  1878, 
iDd  in  1874  remitted  it  in  ample  season  to  his 
father  to  haye  been  paid  to  the  Company  and 
:be  policy  preserved. 

The  father  was  the  son's  agent  to  pay  the  in- 
terest, and  in  the  absence  of  any  evidence  that 
iic  son  did  not  fully  understand  his  obligation 
inder  tbe  contract,  it  is  difficult  to  perceive  how 
iny  information  deriyed  by  the  father  from  a 
3amphlet  issued  by  the  Company  before  the 
contract  was  entered  into  could  be  said,  as  was 
leld  by  tbe  general  term,  to  be  a  fraud  upon 
lim  and  upon  the  assured,  and  have  the  effect 
0  estop  the  Company  from  assertinir  the  for- 
'eiture,  or  be  deemed  a  waiver  by  it  or  the  con- 
lit  ion  of  tbe  policy. 

Tbe  original  policy  appears  to  have  substan- 
ially  complied  with  the  representations  con- 
[ained  in  the  pamphlet  issued  by  the  Company. 
Lt  was  made  incontestable  after  five  years  on 
iccount  of  any  errors  in  tbe  application  except 
IS  to  age.  It  allowed  thirty  days'  grace  in  the 
payment  of  premiums  and  it  provided  for  a 
>aid-up  policy  after  the  receipt  of  two  or  more 
mnual  premrams.  It  also  allowed  one  third 
>f  tbe  premium  as  a  loan. 

The  policy  in  suit  was  issued  after  the  pay- 
nent  of  three  premiums.  The  assured  had, 
lowever,  not  paid  all  the  premiums  in  cash, 
)ut  was  indebted  to  the  Company  in  the  sum 
)f  $431.24. 

If  this  debt  had  been  paid,  the  assured 
vould  have  been  entitled  to  an  unconditional 
>aid-up  policy  for  $l,500'and  no  further  pay- 
nents  would  have  been  necessary.  But  for 
ome  reason  not  disclosed  in  the  evidence,  but 
)rcsumably  satisfactory  and  advantageous  to 
be  assured,  he  chose  not  to  pay  the  debt;  and 
us  tbe  original  policy  provided  that  any  indebt- 
dness  to  the  Company  was  to  be  deducted 
rom  tbe  insurance  money  when  paid,  it  was 
)roper,  with  the  assured's  consent,  to  make  a 
ike  provision  in  the  paid-up  policy,  and  to 
)rovide  that  tbe  nonpayment  of  the  interest  on 
hat  debt  should  render  the  policy  void.  Peo- 
ple V.  Knickerbocker  L,  In$.  Co,  108  N.  Y.  485, 

Cent.  Rep.  788. 

The  claim  that  such  a  provision  in  a  paid-up 
K>]iGy  is  unconscionable  and  oppressive  and 
presents  a  case  in  which  a  court  of  equity  should 
elieve  from  the  forfeiture  incurred  by  omis- 
ion  to  make  pronipt  payment  of  premium  is 
lot  a  new  one.  It  has  frequently  been  pre- 
ented  to  the  courts  and  has  recently  received 
ery  full  consideration  in  this  court  in  Atty- 
len,  V.  North  America  L.  Ins.  Co.  82  N.  T. 
90,  and  BeopU  y.  Knickerbocker  L.  Iru,  Co, 

L.R.A. 


supra.  It  was  decided  in  these  cases  that  pro- 
yisions  in  paid-up  |)Olicies  issued  in  lieu  of 
other  policies  on  which  notes  had  been  giyen 
for  premiums,  that  they  should  be  void  in  case 
the  interest  on  such  notes  was  not  paid,  were 
not  unconscionable,  oppressive  or  usurious. 

In  the  first  case  cited  Judge  Earl  said :  '*There 
are  doubtless  some  decided  cases  which  hold 
that  such  forfeiture  should  not  be  enforced, 
but  I  think  the  better  rule  is  to  uphold  and  en- 
force such  contracts  when  free  from  fraud  or 
mistake.  Just  as  the  parties  have  made  them.*' 

And  in  Douglas  y.  Knickerbocker  L.  Ins,  Co, 
88  N.  Y.  608,  it  was  said:  "  It  has  generally 
been  found  most  conducive  to  the  general  wel- 
fare to  leave  parties  to  make  their  own  con- 
tracts, and  then  enforce  them  as  made,  unless 
on  the  grounds  of  fraud,  accident  or  mistake, 
Ignorance,  impossibility  or  necessity,  relief  can 
be  granted  against  them." 

£a  has  already  been  pointed  out,  there  is  no 
evidence  in  this  case  to  show  that  the  assured 
did  not  accept  tbe  policy  in  suit  with  perfect 
knowledge  of  all  its  conditions;  and  in  the  ab- 
sence of  all  evidence  on  that  subject  the  pre- 
sumption is  that  such  was  the  fact.  No  case 
was  made  therefore  for  any  equitable  relief^ 
and  none  is  asked  for  in  the  complaint 

We  are  referred  to  some  cases  upon  the  au- 
thority of  which  it  is  claimed  that  defendant  is 
estopped  from  claiming  a  forfeiture  of  the 
policy,  if  the  pamphlet  induced  the  assured  to 
believe  that  a  strict  compliance  with  the  terms 
for  paying  at  specified  times  would  not  be  in- 
sisted upon. 

It  would  be  asufiSdent  answer  to  this  propo- 
sition to  say  that  the  fact  that  tbe  assured  was 
induced  to  believe  anything  of  that  nature  is 
not  proven  in  the  case.  On  the  contrary  his 
acts  indicate  that  he  believed  prompt  payment 
on  tbe  day  named  in  the  policy  was  essential 
to  iu  validity. 

But  tbe  cases  cited  do  not  establish  tbe  prin- 
ciple claimed.  Ruse  y.  Mutual  Ben.  L,  Ins,  Co. 
28  N.  Y.  516,  expressly  decided  that  no  con- 
temporary publication  could  be  imported  into  a 
policy  so  as  to  vary  its  terms. 

The  same  case,  &  N.  Y.  658,  does  not  decide 
otherwise,  although  the  remarks  of  Judge  Davis 
somewhat  weakened  the  force  of  the  prior  de- 
cision. 

In  BofpeU  y.  Knickerbocker  L,  Ins,  Co,  44  K. 
Y.  276,  there  was  an  admission  of  an  agree- 
ment at  the  time  the  insurance  was  effected, 
'and  also  thereafter  when  the  annual  premium 
was  paid,  that  if  anything  should  happen  to 
the  assured  to  prevent  bis  paying  the  premium 
on  the  day  named,  that  the  policy  should  con- 
tinue in  force  for  a  reasonable  time  thereafter, 
and  it  was  this  agreement  thus  admitted  to 
have  been  made  that  was  held  to  constitute  a 
waiver  of  tbe  condition  requiring  payment  of 
thepremium  on  the  day  named. 

The  English  cases  referred  to  in  Buse  v. 
Mutual  Ben,  L.  Ins.  Co,  24  N.  Y.  654.  contain 
nothing  that  will  aid  tbe  plaintiff's  case. 

It  would  be  impossible  to  sustain  the  claim 
that  the  statements  and  representations  con- 
tained in  the  pamphlet  issued  by  the  Company 
were  to  be  regarded  as  affecting  or  modifying 
the  strict  terms  of  the  policy  without  disre- 
garding the  established  rule  of  law  that  a  writ* 
ten  contract  merges  all  prior  and  contempo- 
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raneoas  negotiations  in  reference  to  the  same 
subject,  and  that  the  whole  enfragement  of  the 
|)arties  and  the  extent  and  manner  of  their  un- 
dertaking is  embraced  in  the  writing. 

This  rule  is  the  same  in  equity  as  at  common 
law,  and  although  a  written  agreement  may  be 
^t  aside  or  reformed,  fraud  or  mistake  must 
be  shown  to  entitle  a  party  to  such  relief.    And 


it  Is  never  competent  in  an  aedon  opoii  a  writ- 
ten contract  to  show  that  it  was  executed  on 
the  faith  of  a  preceding  parol  stipulatioD  not 
embraced  in  it. 

ITis  Jvdgment  mutt  be  retened,  and  u 
trial  granted,  eaete  to  dHde  evenk 

All  concur. 


NORTH  CAROLINA  SUPREME  COURT. 


John  P.  DAVIS,  Appt., 

«. 

Timothy  ELY  et  al. 

P*rol  eTidenee  that  a  part  of  the  land 
agreed  to  be  included  in  a  written  contract 
was  omitted  ttierefrom  fraudulently  is  Inadmiasio 
ble  when  offered  solely  for  the  purpose  of  re- 
rormlnjf  the  contract. 

(October  28, 1889.) 

APPEAL  by  plaintiff  from  a  Judf^ent  of 
nonsuit  rendered  by  the  Superior  Court 
of  Pasquotank  County  in  an  action  to  reform 
a  contract  for  land.    Affirmed, 

Statement  bj  Shepherd,  J,i 

This  was  a  civil  action  tried  before Boykin,  J,, 
and  a  jury  at  Spring  Term  of  the  Superior 
Court  of  Pasquotank  County.  The  complaint 
was  as  follows:  (1)  That  on  the  22d  day  of 
April,  1884,  the  plaintiff  and  defendants  entered 
into  a  contract  with  regard  to  the  sale  and  di- 
vision of  the  Great  Park  Estate;  that  a  paper 
writing,  purporting  to  contain  the  terms  of 
said  contract,  was  executed  by  Timothy  Ely 
and  wife,  Hannah,  by  their  duly  authorized 
agent,  Harvey  Terr}',  and  by  the  plaintiff, 
through  his  agent,  William  J.  Griffin.  A  copy 
of  this  writing  is  hereto  attached,  marked 
"  Exhibit  A,"  and  is  made  a  part  of  this  com- 
plaint. (2)  That  the  recitals  and  agreements 
aet  forth  in  said  contract,  down  to  section 
numbered  40,  are  all  true.  (8)  That  the  agree- 
ment which  was  intended  to  be  embodied  in 
the  contract,  of  which  the  exhibit  hereto  at- 
tached is  a  copy,  was  made  by  Francis  Davis, 
Esq.,  father  of  the  said  John  F.  Davis,  and 
Harvey  Terry,  agent  of  Timothy  Ely.  and  wife, 
Hannah.  (4)  That,  before  the  contract  could 
be  reduced  to  writing,  the  said  Francis  Davis 
left  Elizabeth  City  tor  his  home  in  Ohio,  and 
directed  one  W.  J.  Griffin,  an  atlorpey  at  law, 
to  draft  said  contract,  and  have  the  same  exe- 
cuted and  recorded.  (5)  That  the  said  draughts- 
man was  compelled  to  rely  upon  statements  of 
the  said  Terry,  and,  by  false  and  fraudulent 
representations  by  said  Terry,  the  said  contract, 
or  that  portion  set  forth  in  the  paragraph  num- 
bered 40  of  the  exhibit,  hereto  attached,  does 
not  set  forth  the  true  terms  agreed  on.  (6) 
That  the  Great  Park  Estate  was  incumbered 
by  a  mortgage  which  had  been  purchased  by 

Non.— Bquity  will  not  relieve  from  mistake  in 
conveyance  as  to  quantity  of  land  sold.  See  Page 
V.  Hiffgins  (Mass.)  6  L.  B.  A.  IfiSe: 

«L.RA. 

See  also  47  L.  R.  A.  267. 


Timothy  Ely,  and  the  equity  of  redeniption 
was'hela  by  a  firm  known  as  Conrow,  Bush  & 
Lippincott;  that  the  said  John  F.  Davis  had  en- 
tered into  a  contract  with  the  said  Conrow, 
Bush  &  Lippincott  for  the  purchase  of  their  in- 
terest in  the  Great  Park  Estate,  except  a  por- 
tion known  as  the  *'Hall  Tract,"  and  the  said 
Davis  bound  himself  to  pay  off  and  discharire 
the  mortgage,  which  was  then  held  by   the 
plaintiff  Ely,  and  thereby  leave  the  Hall  Tract 
to  Conrow,* Bush  &  Lippincott,  unincumbered. 
This  contract  of  Davis  with  Conrow,  Bush  & 
Lippincott  was  'well  known  to  Harvey  Terry, 
the  agent  of  the  defendant  Ely.    (7)  That  the 
said  Terry,  as  agent  of  the  said  Timothy  £]y, 
had  obtained  a  Judgment  of  foreclosure  on  his 
mortgage,  and  the  sale  of  the  Great  Park  Estate 
was  advertised  to  take  place  April  22,  1884; 
that,  after  the  advertisement  had. been  posted* 
the  said  John  F.  Davis  applied  for  and  ob- 
tained a  restraining  order,  commanding   the 
commissioners  to  desist  fromithe  sale  of  the 
Great  Park  Estate  until  a  certain  time  men- 
tioned in  said  restraining  order.    (8)  That  the 
said  Francis  Davis   and   Timothy  £lv  and 
Harvev  Terrv  met  in  Elizabeth  City  on  t£e  21  st 
day  of  April,  1884,  and  on  that 'day  verbally 
made  a  contract  which  was  intended  to  be  em- 
bodied in  the  contract  hereinbefore  set  out    It 
was  only  when  the  said  Davis  and  Terry  had 
thus  come  to  terms  that  the  said  Davis  con- 
sented to  the  sale  mentioned  in  said  contract. 
(9)  The  said  Francis  Davis,  as  agent  for  his 
son,  John  F.  Davis,  refused  to  treat  with  the 
said  Terry  upon  any  basis  except  that  the  Hall 
Tract  should  be  given  or  set  apart  to  his  son, 
John  F.  Davis,  in  order  that  the  said  John  P. 
Davis  might  perform  his  contract  with  the  said 
Conrow,  Bush  &  Lippincott.    (10)  That,  after 
much  talking,  it  was  finally  ain'eed  that  ttie 
said  Hall  Tract  should  be  excepted,  and  the 
balance  of  the  Great  Park  Estate  should  be  di> 
vided  into  two  parts,  equal  in  area,  by  a  line 
running  north  and  south,  and  the  western  half 
thereof  should  be  given  or  allotted  to  John  P. 
Davis  and  the  eastern  half  to  Timothy  Ely,  and. 
in  addition  to  the  western  half,  the  said*  Davis 
should  have  the  portion  known  as  the  *"  Hall 
Tract."    (11)  That  the  said  Terry  reproented 
unto  the  said  Davis  that  the  said  Hall  Tract 
contained  but  1,800  acres,  which  the  said  Terry 
well  knew  to  be  false.    Li  truth  and  in  fact 
this  complainant  has  been  informed  that  the 
said  Hall  Tract  contains  8,000  acres.     (12) 
That,  having  confidence  in  the  integri^  of 
said  Terry,  and  having  urirent  business  en- 
gagements in  Ohio,  the  said  F^ncis  Davis  left 
Elizabeth  City  on  the  22d  day  of  April,  188i 
and  this  plaintiff  did  not  learn  of  the  error  in 
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the  agreement  for  seme  time  iheieaf ter,  and  in- 1 
«titated  suit  as  soon  as  he  heard  thereof. ' 
Wl.erefore  plaintiff  prays:  first,  that  the  said 
contract  may  be  reformed  so  as  to  speak  the 
true  agreement  of  the  parties  as  herein  set  out; 
iecondf  that  the  defendants  be  decreed  to  pav 
all  costs  of  this  proceeding;  and  third,  for  such 
other  and  further  relief  as  to  the  court  may 
seem  meet. 

The  answer  fully  denied  all  the  allegations 
imputing  fraud,  and  the  following  issues  were 
submitt^  without  objection  to  the  jury:  (1) 
Does  the  written  contract  dated  April  22, 1884, 
contain  the  true  agreement  entered  into  between 
the  parties?  (2)  W as  it  the  a^^reement  between 
the  prties  that  John  F.  Davis  should  have  the 
Hall  Tract  and  one  half  of  the  balance  of  the 
Oreat  Park  Estate,  and  the  defendants  the 
other  half  of  the  Great  Park  Estate?  ^ 
Was  the  reservation  of  the  Hall  Tract  to  J.  F. 
Davis  omitted  from  the  written  contract  by 
reason  of  false  and  fraudulent  representations 
made  to  the  draughtsman  by  the  defendants, 
or  either  of  them? 

The  issues  show  the  true  contention  of  the 
parties.  The  plaintiff  offered  evidence  tending 
to  show  the  fraud  set  out  in  the  complaint,  ana 
all  the  other  allegations  of  the  complaint,  for 
the  purpose  of  reforming  the  contract.  The 
defendants  objected  to  the  testimony,  unless  it 
was  introduced  for  the  purpose  of  rescinding 
the  contract;  whereupon  the  counsel  for  the 
plaintiff  slated  that  the  purpose  of  the  testi- 
mony offered  was  to  reform  the  contract,  and 
not  to  rescind  it.  The  court  excluded  the  tes- 
timony, holding  that  it  was  not  admissible  for 
the  purpose  of  reforming  the  contract,  but  that 
it  was  admissible  for  the  purpose  of  rescinding 
the  contract.  Upon  this  intimation  the  plain- 
tiff submitted  to  a  nonsuit,  and  appealed. 

Mr,  C.  W.  6r»ndy»  for  appellant: 

Equity  will  reform  a  written  instrument  when 
Traud  is  practiced  on  the  draughtsman,  or  on 
either  party  to  the  transaction. 

Gille9pi6  V.  Moan,  2  Johns.  Ch.  685:  Bcott  v. 
Duncan,  1  Dev.  Eq.  407;  NevD9om  v.  Byfferlow, 
[d.  879;  Harriton  v.  Howard,  1  Ired.  Eq.  409; 
\  Pom.  Eq.  Jur.  862,  910;  Keisselbrack  v.  Liv- 
ngston,  4  Johns.  Ch.  144;  DePeyster  v.  Has- 
^rouck,  11  N.  Y.  589;  Metcalf  v.  Putnam,  9 
Vllen,  99;  Dane  v.  Berber,  28  Wis.  216;  Union 
Mut.  L.  In».  Go.  v.  Wilkinson,  80  U.  8.  18 
rVall.  222  (20  L.  ed.  617);  Pollock,  Cont. 
51. 

If  BX\  instrument  by  mistake  of  its  author  or 
lis  draughtsman,  either  in  fact  or  law,  does 
lot  speak  his  mind,  a  court  of  equity  will 
Qodify  the  instrument  so  as  to  make  it  do  so. 

Ward  ▼.  Alien,  28  Ga.  74;  8  Wait,  Act  and 
>ef.  p.  164;  5  Wait,  Act.  and  Def.  art.  11,  pp. 
39,  440,  par.  2. 

When  clear  proof  is  made  of  fraud  or  mls- 
ike,  parol  testimony  is  competent  to  reform  a 
written  instrument 

Barnes  v.  Qr^ory,  1  Head  (Tenn.)  280;  Ring 
.  Ashv>orth,  8  Iowa,  452. 

When  the  property  to  be  conveyed  is  pur- 
osely  misdescribed  by  fraud,  the  aeed  is  cer- 
dnly  entitled  to  be  reformed,  which  principle 
;  thoroughly  established  in  the  cases  above 
ited. 

Power  to  reform  written  contracts  for  fraud 

L.  R.  A. 


or  mistake  is  everywhere  conceded  by  oourts 
of  equity. 

Kerr,  Fraud  and  Mistake,  pp.  419,  420. 

Courts  of  equity  will  not  rescind  a  contract 
when  the  parties  cannot  be  restored  to  their 
original  status  when  the  contract  was  made. 

Stanton  v.  Hughes,  97  N.  C.  818. 

Mr.  Harrejr  Terry  for  appellees. 

Shepherd.  /.,  delivered  the  opinion  of  the 
court: 

There  is  a  hopeless  conflict  of  authority  upon 
the  question  whether  a  court  of  equity  will 
correct  an  executory  contract  on  the  ground  of 
fraud  or  mistake,  and  enforce  it  with  the  vari- 
ation. In  England  and  several  of  the  Ameri- 
can States  such  relief  is  denied,  although  a 
defendant,  for  the  purpose  of  resisting  specific 
performance,  may  show  that  by  fraua  or  mis- 
take the  written  contract  does  not  express  the 
real  terms  of  the  agreement  In  other  States 
thin  distinction  is  repudiated,  and  the  contract 
will  be  corrected  and  enforced  in  proper  cases 
at  the  instance  of  either  party.  Where  such 
executory  contracts,  within  the  Statute  of 
Frauds,  are  corrected  and  enforced,  there  is 
a  further  diversity,  some  courts  holding  that 
they  will  only  exercise  the  power  where  the  ob- 
ject is  to  restrict  the  subject  matter  of  the  con- 
tract, while  others  hold  that  the  contract  will 
be  corrected,  although  its  subject  is  enlarged.  ^ 
Of  this  latter  opinion  is  Mr.  Pomeroy  ^2  Pom. 
Eq.  Jur.  §  862  et  seq,)  and  other  writers  of 
ffreat  respectability.  Opposed  to  this  view  we 
nave  theEn^lish  authorities  ( Woollamy,  Hearn, 
2  White  &  T.  Lead.  Gas.  Eq.  4th  Am.  ed.  920), 
and  Bispham,  Eq.  §  888;  Wharton,  Ev.  §  1024, 
and  many  decisions  in  the  United  States,  of 
which  the  leading  case  is  Glass  v.  Hulbert,  102 
Mass.  24.  In  this  case  the  court  says  that 
"when  the  proposed  reformation  of  an  instru- 
ment involves  the  specific  enforcement  of  an 
oral  agreement  within  the  Statute  of  Frauds, 
or  when  the  terms  sought  to  be  added  would 
so  modify  Uie  instrument  as  to  make  it  operate 
to  convey  an  interest  or  secure  a  ri^ht  which 
can  only  be  conveyed  or  secured  through  an 
instrument  in  writing,  and  for  which  no  writ- 
ina:  has  ever  existed,  the  Statute  of  Frauds  is  a 
sufficient  answer  to  such  a  proceedins:,  unless 
the  plea  of  the  Statute  can  be  met  by  some 
ground  of  estoppel  to  deprive  the  party  of  the 
right  to  set  up  that  defense.  Jordan  v.  Savo* 
kins,  1  Ves.  Jr.  402;  Otbom  t.  Plielpg,  19 
Conn.  68;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  22. 

The  fact  that  the  omission  or  defect  in  the 
writing  by  reason  of  which  it  failed  to  convey 
the  land  or  express  the  obligation  which  it  u 
sought  to  make  it  convey  or  express  was  oc- 
casioned by  mistake,  or  by  deceit  and  fraud, 
will  not  alone  constitute  such  an  estoppjel .  .  . 
Rectification,  by  making  the  contract  include 
obligations  or  subject  matter  to  which  its  writ- 
ten terms  wUl  not  apply  is  a  direct  enforce- 
ment of  the  oral  agreement,  as  much  in  con- 
flict with  the  Statute  of  Frauds  as  if  there  were 
no  writing  at  all." 

This  decision,  in  so  far  as  it  holds  that  the 
subject  matter  of  the  contract  may  not  be  en- 
larged, is  supported  by  abundant  authority. 

Stoiy's  Equity  Jurisprudence  is  often  cited 
to  sustain  the  other  view,  but  the  argument 
there  seems  to  be  directed  against  the  oisthio- 
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tion  between  parties  seeking  and  parties  remt- 
ing  specific  performance.  It  refers  to  the  de- 
cisions of  CnanceUor  Kent  in  Oillespie  v.  Moan, 
2  Johns.  Ch.  585,  and  KeisseU/rack  v.  Living- 
ston^ 4  Johns.  Oh.  144.  In  neither  of.  these 
cases  was  the  subject  matter  enlarged. 

In  Qillespufs  Case  (so  often  cited)  the  correc- 
tion made  was  the  striking  out  of  fifty  acres 
from  a  written  agreement  which  included  two 
hundred  and  fifty.  Bispham's  Equity,  445, 
snys  that  "in  cases  which  fall  within  the  Stat- 
ute it  is  obvious  that  to  cariy  the  rule  in  Gil- 
Icspi^s  Case  to  the  extent  oi  holding  that  an 
a^^reement  ifor  example)  to  convey  tifty  acres 
may,  for  the  sake  of  justice  and  equity,  be  con- 
strued to  mean  a  contract  to  convey  one  hun- 
dred, would  be  to  repeal  the  Statute  of  Frauds 
and  to  give  effect  to  a  simple  verbal  agreement 
to  sell  land.  Where,  however,  the  contention 
of  the  complainant  is  that  something  which  is 
actually  embraced  in  the  writing  was  not  in- 
tended to  be  included  therein,  to  suffer  him  to 
show  this  is  not  to  enforce  a  parol  contract  in 
relation  to  land.  It  is  simply  to  prove  that  a 
written  contract  did  not  embrace  all  that,  on 
its  face,  it  appeared  to  include.  Such  was  the 
actual  state  of  the  case  in  OiUespie  v.  Moon" 

It  may  be  remarked  that  in  most  of  the 
States  where  such  relief  is  granted  the  doctrine 
of  "part  performance"  is  recosrnized,  and  the 
proof  required  is  but  little  short  of  that  which 
is  necessary  to  enforce  a  contract  upon  that 
ground.  In  North  Carolina,  so  far  from  cor- 
recting such  executory  contracts  within  the 
Statute  so  as  to  enlarge  their  terms,  the  ten- 
deucy  of  our  decisions  is  to  confine  such  cor- 
rective relief  to  executed  contracts  alone.  We 
have  been  able  to  find  no  decision  in  point,  but 
the  words  of  Hall, «/.,  in  Ntwsom  v.  Bufferlow, 
1  Dev.  Eq.  879,  strongly  show  the  disinclina- 
tion of  the  court^to.depart  from  the  Statute,  ex- 
cept upon  the  most  imperative  demands  of  jus- 
tice and  equity.  The  learned  Judge  says:  "It 
is  altogether  unnecessary  to  inquire  in  this  case 
how  far  courts  of  equity  have  gone  in  carrying 
into  effect  written  executory  contracts  or  vary- 
ing them  by  parol  evidence.  Suffice  it  to  say 
that  the  reason  why  they  have  declined  giving 
relief  in  many  such  cases  is  that  the  plaintiff 
had  a  remedy  at  law.  That  reason  is  not  ap- 
plicable to  executed  contracts.  In  these  cases 
the  plaintiff  has  no  remedy  at  law,  and,  unless 
a  court  of  equity  will  give  relief,  he  can  have 
no  red  less." 

This  distinction  between  executed  and  exec- 
utory contracts  is  clearly  put  by  Adams,  Eq. 
171 :  "Where  land  is  the  subject  of  the  errone- 
ous instrument,  the  reformation  of  an  executed 
conveyance  on  parol  evidence  is  not  precluded 
by  the  Statute  of  Frauds,  for  otherwise  it 
would  be  impossible  to  give  relief  .  .  .  But  it 
does  not  appear  that,  where  the  defendant  has 
insisted  on  the  benefit  of  the  Statute,  the  court 
has  ever  reformed  such  an  executory  agree- 
ment on  parol  evidence  and  specifically  en- 
forced it." 

Land  Is  regarded  as  such  a  high  species  of 
property  that  exceptional  safeguards  have 
been  devised  for  the  preservation  and  security 
of  its  title,  and  these  should  not  be  departed 
from  unless  such  departure  is  absolutely  neces- 
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sary  to  subserve  the  ends  of  Justice.  XJDder 
the  former  system  the  equitable  relief  we  hava 
mentioned  was  administered  by  the  trained 
minds  of  learned  judges,  sitting  as  chancellors^ 
who  appreciated  the  gi*ave  evils  which  the  Stat- 
ute was  designed  to  prevent,  and  who  gOYe 
full  effect  to  the  rule  which  required  the  clear- 
est and  most  cogent  testimony.  Even  then  the 
relief  in  this  State  was  confined,  it  seems,  to 
executed  contracts,  and  surely  there  is  nothing 
in  the  new  method  of  trying  equitable  issues 
which  encourages  us  to  leave  the  old  moorings 
and  venture  upon  a  sea  of  trouble,  confusion 
and  insecurity.  On  the  ground  of  necessity  we 
correct  conveyances  by  adding  clauses  ox  de- 
feasance and  words  of  inheritance.  We  also 
restrict  or  enlarge  the  subject  matter,  but  we 
decline  to  do  this  in  the  case  of  executory  con- 
tracts, where  there  can  necessarily  be  no  other 
object  than,  as  in  the  case  before  us,  to  have  it 
specifically  enforced.  It  is  believed  that  no 
great  hardship  can  result  from  such  ruling,  as 
the  court  will,  upon  rescission,  endeavor  to 
place  the  parties  in  statu  quo,  and  damages 
may  be  given  for  the  fraud  and  deceit  The 
court  is  liberal  in  the  adjustment  of  equities 
arising  in  such  cases;  but,  even  if  occasional 
instances  of  hardship  occur,  it  is  far  better  that 
these  should  be  endured  than  that  every  title  in 
the  State  should  be  exposed  to  the  assaults  of 
false  and  fraudulent  oral  testimony.  What  we 
have  said  has  no  reference  to  the  correction  of 
ordinary  executory  contracts  in  aid  of  actions 
for  damages  at  law,  such  as  the  correction  of 
the  terms  of  a  bond  and  the  like.  Equity  ^ill 
always  make  the  correction,  and  the  party  can 
sue  upon  the  corrected  contract  at  law.  The 
two  jurisdictions  being  now  blended,  such  re- 
lief will  be  granted  in  a  single  action.  It  may 
be  that  in  ^cases  of  i)ersonal  property,  where 
there  is  a  pretium  affeetioms,  Uie  contract  may 
be  corrected  and  specifically  enforced,  but  it  is 
unnecessary  to  pass  upon  that  question  here. 

The  relief  sought  in  this  action  is  to  correct 
the  contract  so  as  to  include  the  "Hall  Tract." 
It  seeTcs  from  the  complaint  that  the  alleged 
fraud  consisted  in  certain  false  representations 
as  to  the  number  of  acres,  made  to  the  plaintiff 
when  the  parol  agreement  was  made.    False 
representations  are  also  alleged  to  have  been 
made  to  Mr.  Griffin,   the  draughtsman;  but 
these  are  not  specified,  so  we  must  assume  that 
they  were  the  same  as  those  made  to  his  princi- 
pal, Davis.    However  this  may  be,  we  have 
here  a  plain  case  where  it  is  proposed  to  cor- 
rect an  executory  contract  for  the  sale  of  land 
by  making  it  Include  a  larger  quantity  than  is 
stated  in  the  writing.    The  plaintiff  does  not 
wish  to  rescind,  and  offers  the  parol  testimony 
solely  for  the  purpose  of  reformation.     \^ 
think  that  to  admit  the  testimony  in  such  cases 
would  be,  as  has  been  said,  virtually  repealing 
the  Statute  of  Frauds,  and  opening  the  door  to 
a  flood  of  evils,  the  extent  of  which  it  would  be 
impossible  to  estimate.    The  plaintiff  may  en- 
force the  contract  in  its  present  form,  or  be 
may  rescind  it,  and  ask  for  an  adjustment  of 
any  equities  which  may  have  grown  out  of  the 
trausaction. 

We  think  that  the  testimony  teas  properly  iv- 
jected,  and  that  there  is  no  errofm 
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IOWA  SUPREME  COURT. 


Fred  GR^HLMAK 

CHICAGO,  ST.  PAUL  &  KANSAS  CITY 

R  CO.,  Appt. 

( Iowa.—)  ' 

1.  It  Is  tbd  duty  of  a  railroad  company 
to  use  ordinary  care  and  dlllgenoe  to  keep 
■cattle-guards  free  from  snow  so  that  live  stock 
will  be  unable  to  oross  them. 

2.  ETldence  that  dnrlng'tbe  winter  and 
after  an  aodd^nt  cattle-is^iards  were 
filled  with  snow  which  the  railroad  company 
made  no  attempt  to  remove  is  admissible  as  tend- 
ing to  show  af^ure  to  exercise  any  diligence  or 
degree  of  care  in  respect  to  the  removal  of  snow 
from  such  cattle-guards. 

8.  A  wltnoM  cannot  testily  as  to  the  time 
usually  required  to  fill  a  cattle-guard  with  snow. 

(October  19, 1880.) 

APPEAL  hj  defendant  from  a  Judgment  of 
the  Distnct  Court  of  Chickasaw  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ages arising  from  the  killing  of  certain  horses 
by  a  train  operated  upon  defendant's  railroad 
track.    Affirmed. 

The  facts  sufficiently  appear  in  the  opinion. 

Jdr.  J.  R.  Bane»  for  appellant: 

The  law  does  not  require  railwav  companies 
to  keep  the  cattle-guards  along  tneir  railway 
clear  of  snow-drifts,  so  that  thcgr  shall  serve 
the  purpose  of  restraining  stock  from  crossing 
over  them  into  their  right  of  way. 

Blai»  y.  Minneapolis 4&8t.  L.B,Ck>.M  Minn. 
67. 

Railway  ""companies  are  not  required  to  re- 
move the  snow  and  drifts  from  fences. 

Patten  y.  CIncago,  Jf.  <&  Bt.  P,  B.  Co,  75 
Iowa,  459.  See  Er^  v.  Minneapolis  dt  St.  L. 
R.  Co.  64  Iowa,  670;  West  y.  Bteamboat  Berlin, 
3  Iowa,  589. 

Mr  J.  W.  Sandusky,  for  appellee: 

The  law  required  the  defendant  to  construct 
and  maintain  good,  sufficient  and  safe  cattle- 
guards. 

See  Iowa  Code,  §  1288. 

This  Statute  is  imperative. 

Mnndhenk  v.  Central  Iowa  R.  Co.  57  Iowa, 
718.  See  also  yew  Albany  dt  8.  R.  Co.  v.  Pace, 
13  Ind.  411;  Dunnigan  v.  CUcago  &N.  W.  R. 
Co.  18  Wis.  29;  1  Thompson,  Neg.  526. 

Beck»  J.,  delivered  the  opinion  of  the  court: 
1.  The  evidence  tends  to  support  the  allega- 
tions of  the  petition  to  the  effect  that  the  horses 
of  plaintiff  killed  by  the  railroad  train  went  up- 
on the  track  over  a  cattle-guard,  which  was  fill- 


ed with  snow  so  packed  as  1 
to  cross  the  cattle-guard  and  : 
is  alleged  that  the  snow,  th:  i 
defendant,  was  permitted    ; 
and  upon  the  cattle-guard. 

2.  The  defendant  asked 
effect  that  defendant  was  n( 
cise  any  care  or  diligence    i 
guards  tree  from  snow;  and  i 
of  plaintiff  were  enabled  to  i 
track  of  defendant  by  reaj  : 
cattle-^iard,  it  is  not  liab  i 
These  instructions  were  refi 
tion  in  the  following  langua 
yon  find  that  the  caitle-guai  I 
of  snow,  you  will  carefull 
this  condition  was  the  fauli 
The  law  did  not  require  the  I 
its  cattle-guards  f i*ee  from  i 
circumstances,  but  did  requi  i 
use  ordinary  care  and  dili^  • 
such  care  was  used,  the  defe 
duty*  otherwise  not.    The    I 
required  to  excavate  the  snc  i 
guard  unless  it  had  notice  th  i 
unless  it  might  have  had  sue  i 
of  ordinary  care  in  looking   , 
after  such  notice  the  law  wou 
ant  reasonable  time  and  op  i 
the  proper  excavation  befo 
the  defendant  liable  for  th  i 
would  the  law  require  the  d< : 
to  expose  themselves  to  exti  i 
storms,  in  which  the  ordina  ; 
regard  it  safe  to  work,  in 
snow  from  the  cattle-guard.' 

8.  It  will  be  observed  th  i 
given  requires  the  defendai 
care  and  diligence  to  keep 
free  from  snow.  Surely  defe 
ation  and  management  of  i 
nothing  which  may  be  ace 
exercise  of  ordinary  care  ai  i 
will  protect  property  in  anj 
dangers  in  the  operations  or 
snow  could  have  been  remov : 
guards,  or  its  accumulation 
been  prevented  by  the  exerci  ■ 
and  diligence,  it  cannot  be  el  i 
not  defendant's  duty  to  remo\  i 
vent  its  accumulation.    Ind( 
a^ine  a  Uting  can  be  done,  in 
dmary  care  and  diligence,  thi 
vents  dangers  arising  from  tl 
fendant's  railroad,  which  it 
do.    We  think  this  propositi 
tempt  to  deny.    The  same  i 
alike  to  the  transactions  of  in 
porations,  and  lies  at  the  ver 
trines  of  the  law,  which  hold 


N0T».—HabUUy  for  faUun  to  maintain  eata&- 

guards. 

A  vallToad  company  is  liable  for  animals  killed  or 
Injured  by  getting  on  its  track  in  consequence  of 
the  absence  of  cactle-guards,  without  reference  to 
whether  they  were,  as  between  th^  owners  and 
the  public,  lawfully  at  the  highway.  Pontlao  Fac. 
Juna  R.  Co.  v.  Brady  (Gan.  Q.  B^  4  Montreal  L. 
Rep.  840.  . 

5  L.  R.  A. 

See  also  27  L.  R.  A.  263. 


Removal  of  snow  from  ai 

In  Blais  v.  Minneapolis  &  St.  L> 
the  Supreme  Ctourt  of  Minnesotii 
under  exceptional  and  eztraon 
ces,  reasonable  care  and  dillgenci 
railroad  company  to  remove  the 
tions  of  snow  and  ice  from  its  <i 
plledlin  Stacey  V.  Winona  &  St. 
IN.W.  Bep.  90& 
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ble  for  thecoDsequenoesof  tbeir  negli^nt  acts. 
If  the  exerciae  of  care  may  be  omitted  when  it 
would  prevent  injury  to  another,  tiiere  can  be 
BO  liability  for  negligence. 

These  conclusions  are  not  in  conflict  with 
Patten  v.  Chicago,  M,  <Sf8t,  P.R  Co.  75  Iowa, 
459.  That  case  holds  that  a  railroad  company 
was  not  liable  absolutely  for  failure  to  build  its 
fences  higher  than  the  snow,  and  failure  to  re- 
move sue WHd rifts.  No  question  of  the  obliga- 
tion of  the  company  to  exercise  ordinary  care 
and  diligence  is  in  that  case.  We  rightly  held 
that  the  company  was  not  liable  on  account  of 
snow  drifts,  which  enabled  live  stock  to  cross 
iis  fences..  We  did  not  hold,  for  the  question 
was  not  in  the  case,  that  it  was  not  the  duty  of 
the  company  to  exercise  ordinary  care  and  diU- 
ffence  to  prevent  or  remove  the  snow  drifts. 
±Ua%s  V.  Minneapolis  A  8t,  L.  R,  Co,  84  Minn. 
57,  cited  by  defendant's  counsel,  is  directly  in 
teccord  with  the  views  we  have  expressed. 

4.  The  plaintiff  was  permitted  to  prove  that, 
during  the  winter,  and  after  the  accident,  the 
cattle-guards  were  filled  with  snow.  The  ad- 
mission of  this  evidence  is  now  made  the  ground 
of  complaint  In  connection  with  the  evi- 
dence, it  was  shown  that  defendant  made  no  at- 
tempt to  remove  the  snow.  These  facts  to- 
gether tended  to  show  a  failure  to  exereise  any 
diligence  or  degree  of  care,  and  were  competent 
for  that  purpose.  But,  should  it  be  assumed 
that  the  evidence  is  not  pertinent  or  competent, 
we  fail  to  discover  any  prejudice  resulting  to 
defendant  from  its  admission. 

5.  Questions  were  asked  a  witness  as  to  the 
time  usually  required  to  fill  a  cattle-^uard  with 
snow.  The  question  sought  to  elicit  opinions 
rather  than  facts,  and,  for  that  reason,  the 
court  correctly  refused  to  permit  answers  there- 
to. 

0.  We  think  the  verdict  does  not  so  lack  sup- 
port of  the  evidence  as  to  require  us  to  inter- 
fere. ' 

The  judgment  qfihe  Distriet  Court  ieoifflrmed. 


STATE  OF  IOWA 

G.  W.  POTTS,  Appt, 

(....Iowa....) 

!•  Any  agreement  bj*  w^hidi  an  oflleer 
nndertaJceSy  in  oonsideration  of  a  sum  of 
money,  to  thwart  the  ends  of  Justloe  by  nsinfir  Us 
official  position  in  proourlnfir  the  release  of  Intox- 
icating liquors  in  his  possession  and  under  his 


control  after  seizure  m  pursuance  of  tiie  proTfe- 
ions  of  the  law  proiiibitingr  the  traffic  in  JD«iozi- 
eating  liquors,  will  subject  him  to  the  peckAJtie* 
of  the  crime  of  xecelvinir  a  bribe;  and  the  faoL 
that  he  has  no  power  to  issue  an  order  for  the  dls- 
oharge  of  the  property  is  immaterlaL 

8.  An  Indieianent  is  not  bad  ftor  dnidle- 

ity  in  ohaivinflr  the  ertme  of  receitrin^  a  bribe, 
and  also  a  conspiracy  to  do  an  unlawful  act,  where 
it  is  expressly  stated  in  the  second  count  that  there 
is  no  intention  to  charge  two  crimes,  and  that 
count  is  merely  intended  to  vary  the  charge  so  aa 
to  meet  the  proof. 

8«  A  witneag  w^ho  hae  redded  at  his 
present  residence  for  about  five  years,  where 
ne  is  well  known,  cannot  be  impeached  by  proof 
'of  his  former  reputation  where  lie  previously 
sided. 

4«  An  instruction  assnming  tliat 
sons  did  certain  acts  and  made  certain 
declarations  as  to  which  evidence  is  conflicting* 
is  erroneous. 

rOotober£6,  188BJ 

APPEAL  by  defendant  from  a  Jodgment  of 
the  District  Court  for  Polk  County  entered 
upon  a  yerdict  of  guilty  after  trial  upon  an  in- 
dictment for  receiving  a  bribe.    Betermd. 
The  facts  are  fully  stated  in  the  opinion. 
Meeare,  W.  A«  Spurrier  and  Seth  Mor- 
f^an  for  appellant. 

Mr.  John  Y.  Stone*  Atty-Qen.^  for  the 
State. 

Rothrock,  /.,  delivered  the  opinion  of  the 
court: 

1.  The  indictment  is  in  two  counts.  In  the 
first  count  it  is  alleged  that  on  the  4th  day  of 
February,  1888,  the  defendant  was  a  duly 
qualified  constable  in  and  for  Baylor  To wnahip, 
in  Polk  County,  and  that,  as  such  ofiloer,  he 
had  seized  and  had  in  his  poasession  a  large 
amount  of  intoxicating  liquors,  the  property  of 
one  John  Connelly;  that  said  liquors  were 
seized  and  held  by  defendant  under  a  search- 
warrant  issued  by  a  lustice  of  the  peace  in  pur- 
suance of  the  provisions  of  the  law  prohibiting 
the  traffic  in  intoxicating  liquors;  and  tha^ 
while  in  the  possession  of  the  same,  the  de- 
fendant willfully,  corruptly  and  unlawfully 
received  from  said  Connelly  the  sum  of  $100  as 
a  bribe,  reward  or  consideration  for  omitting  to 
perform  his  official  duties  in  undertaking  and 
proDoising  said  Connelly  to  procure  the  release 
and  discharge  of  said  liquors  so  held  by  him. 
The  second  count  purports  to  charge  the  de- 
fendant with  the  same  offense;  that  is,  it  is 
ayerred  therein  that  defendant  is  charged  with 


NOTS.— Brfibery;  aceeptanee  cf  hrOw  hy  puUio 

offleer. 

Bribery  is  the  givinsr  or  receiving  of  any  valuable 
thing,  in  order  that  the  receiver  may  be  corruptly 
Influenced  thereby,  in  the  discbarge  of  some  public 
duty.  Glover  v.  State,  7  West.  Rep.  683, 109  Ind.  801; 
Com.  y.  Chapman,  1  Ya.  Cas.  188;  2  Wharton,  Or.  L. 
8thed.«1867;  2  Bishop,  Gr.  L.6thed.  §86;  2Archb. 
Cr.  Proc.  006.  See  Dishon  y.  Smith,  10  Iowa,  212; 
Desty,  Am.  Cr.  Law,  178. 

The  offense  may  be  committed  by  a  Justice  of  the 
peace  m  respect  to  a  case  to  be  instituted  by  any 
judicial  olBoer.  Barefleld  y.  State,  U  Ala.  008;  State 
y.  Carpenter,  20  Vt.  9. 

An  agreement  between  two  or  more  persons  to 

6  li.  It.  A« 


pervert  public  justice  by  proonrlng  an  aoqnlttanee 
of  an  offense  through  bribery  is  a  criminal  off eosa 
Slomer  y.  People,  25  111.  70;  Oom.  y.  Tlbbetts,  2  Maaa 
680;  State  y.  Buchanan,  6  Har.  ds  J.  817;  Jobnaon  v. 
State,  26  N.  J.  L.  818;  EUdn  v.  People,  28  N.  T.  ITT. 

It  is  bribery  at  common  law  for  a  Judge  or  other 
person  connected  with  theadministntion  of  Justice 
to  seek  an  undue  reward  to  influence  his  behavior 
inofBce.  See  4 fBL Com.  180;  2  Wharton,  G^.  K OUi 
ed.11867. 

To  make  out  a  case  of  bribery,  aotoal  yaloemnst 
be  received  (State  y.  Walls,  64  Ind.  68D;  by  a  prose- 
cuting attorney,  as  an  odloer  intrusted  with  the 
administration  of  Justice,  who,  having  knowMgi 
of  a  crime,  aoo^ts  a  bribe  to  Influence  his  behaTlor 
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the  crime  of  recdving  a  bribe  from  Jobn  Con- 
Delly  under  an  agreement  to  procure  the  release 
of  said  liquors.  It  is  also  alleged  that  said 
crime  was  permitted  by  means  of  an  unlawful 
conspiracy  entered  into  between  the  defendant 
and  one  G.  B.  Hamilton  and  O.  0.  West,  and 
in  reference  to  the  crime  charged  against  the 
defendant  the  following  language  is  employed: 
"The  two  counts  in  tnis  indictment  describe 
but  one  transaction,  and  are  intended  to  charge 
but  one  offense." 

The  defendant  demurred  to  the  indictment 
on  the  ground  that  it  is  not  shown  therein  that 
the  defendant  had  any  power  or  authority  to 
release  the  liquors  held  by  him,  and  that, 
having  no  such  power,  he  could  not  be  guilty 
of  rcceiying  a  bribe  as  alleged.  The  demurrer 
was  overruled.  It  is  true,  the  defendant  had 
no  power  to  issue  an  order  for  the  discharge  of 
the  property;  but  it  was  in  his  possession  and 
under  his  control  as  an  officer,  and  we  think 
that  any  agreement  by  which  he  undertook  to 
thwart  the  ends  of  Justice  by  usinff  his  official 
position  in  procuring  the  release  or  the  intox- 
icating liquors  would  subject  him  to  the  pen- 
alties of  the  crime  of  receiving  a  bribe.  In  our 
opinion,  the  ruling  on  the  demurrer  was  clearly 
correct. 

2.  It  was  clain&ed  in  the  court  below,  and  is 
claimed  here,  that  the  indictment  is  bad  for 
duplicity,  in  that  it  charges  the  crime  of  re- 
ceiving a  bribe,  and  also  a  conspiracy  between 
two  or  more  persons  to  do  an  unlawful  act. 
We  have  statea  the  substance  of  the  two  counts 
in  the  indictment.  It  will  be  observed  that  the 
pleader  did  not  intend  to  charge  the  defendant 
with  the  commission  of  two  crimes.  It  is  ex- 
pressly so  stated  in  the  second  count.  The 
court  so  regarded  it,  and  the  defendant  was 
tried  for  but  one  offense.  It  is  true,  there  is 
language  in  the  second  count  which,  considered 
alone,  without  reference  to  the  distinct  charge, 
might  be  regarded  as  an  attempt  to  charge  the 
ricTcndant  with  the  crime  of  conspiracy;  but  the 
whole  count  is  no  more  than  a  charge  for  ac- 
repting  a  bribe,  and  the  evident  intention  was 
to  charge  the  same  offense  in  different  forms  to 
meet  the  testimony,  as  maybe  done  under  sec- 
tion 4300  of  the  Code.  This  is  apparent  from 
Lbc  evidence  introduced  upon  the  triaL  It  ap- 
pears therefrom  that  some  three  or  four  stocks 
A  liauors,  belonging  to  different  parties,  were 
seized  and  held  by  the  defendant  at  the  same 
lime,  and  all  were  released  at  about  the  same 
;ime.  There  was  evidence  tending  to  show 
liat  defendant  and  said  Hamilton,  another 
nonstable,  and  West,  who  made  affidavit  to  the 
oformations  upon  which  the  search-warrants 


were  issued,  all  participated  in  the  negotiations 
for  the  release  of  the  liquors.  It  was  not 
claimed  by  counsel  for  the  State,  in  the  trial  in 
the  court  below,  that  the  sum  of  (tOO  was  act- 
ually paid  by  Connelly  to  the  defendant. 
Connelly  testified  that  he  paid  it  to  HamUton; 
but  it  was  claimed  that  the  defendant  had 
knowledge  of  it,  and  was  a  party  to  the  trans- 
action,  and  received  part  of  the  money.  We 
think  that  all  of  this  evidence  might  have  been 
introduced  without  alleging  a  conspiracy  or 
collusion  between  these  parues,  upon  the  prin- 
ciple that  what  a  person  does  by  another  he  does 
himself;  but  that  is  no  reason  for  holding  the 
Indictment  bad  for  duplicity.  The  second 
count  was  no  doubt  intenaed  to  vary  the  charge 
so  as  to  meet  the  proof,  and  designating  it  as  a 
conspiracy  was  no  more  than  charnng  that  the 
defendant  was  aided  and  abetted  by  others  in 
the  commission  of  the  crime  of  receiving  a  brit)e. 

8.  The  trial  was  had  in  the  court  below  in  the 
month  of  April,  18d8.  It  was  claimed  in 
behalf  of  the  Btate,  and  there  was  evidence 
tcndine  to  show,  that  the  defendant  received 
part  of  the  money  which  it  was  claimed  waa 
paid  by  Connelly  to  Hamilton;  but  ever^  crim- 
inating fact  in  the  case  was  directly  disputed 
by  Hamilton,  West  and  the  defendant.  The 
defendant  testified  as  a  witness  in  his  own 
behalf.  After  he  had  been  examined  as  a  wit- 
ness, the  State  sought  to  impeach  him  irenerally 
by  the  testimony  of  witnesses  to  the  effect  that 
his  reputation  for  truth  in  the  City  of  Des 
Moines  was  bad.  It  appears  that  at  the  time  of 
the  trial,  and  for  some  years  prior  thereto,  he 
was  a  resident  of  Des  Moines.  Before  his  re- 
moval to  Des  Moines  he  resided  at  Newton,  in 
Jasper  County,  and  for  a  short  time  at  Brook- 
lyn, -in  Poweshiek  County.  * 

The  State  called  eleven  witnesses,  residents  of 
the  two  last-named  places,  who  testified  that 
they  knew  the  defendant  when  he  resided  in 
those  places,  and  that  his  reputation  when  he 
resided  there  was  bad.  This  testimony  w*as 
objected  to  by  defendant,  and  the  objection  was 
overruled.  Counsel  for  the  defendant  claims 
this  was  error.  We  are  of  the  opinion  that  the 
position  of  counsel  is  correct 

In  1  Greenleaf  on  Evidence,  g  461,  it  is  said 
that  **  the  regular  mode  of  examining  into  the 
general  reputation  iS'to  inquire  of  the  witness 
whether  he  knows  the  general  reputation  of  the 
person  in  question  amonff  his  neighbors,  and 
what  that  reputation  is;^'  and  "he  [the  im- 
peaching witness]  must  be  able  to  state  what  ia 
generally  said  ox  the  person  by  those  among 
whom  he  dwells,  or  with  whom  he  is  chieflj 
conversant." 


State  T.  HenninflT,  88  Ind.  1S9);  by  a  sheriff  or  other 
>ublio  offloer,  who  aooepts  money  or  anything  of 
ralue  for  the  release  of  a  prisoner.  O'Brien  v. 
(tate,  6  Tex.  App.  M8. 

If  the  bribwy  emanates  from  the  ofBcer,  by  sag' 
restion  that  he  would  accept  a  bribe,  who  thereby 
iriffinates  the  criminal  intent,  the  party  acoedinff 
o  It  does  not  commit  bribery  under  the  Texas  Code. 
>*Brlen  v.  State,  7  Tez.  App.  181;  O'Brien  v.  State,  6 
:ex.  Anp.  06S. 

An  offer  by  an  officer  to  receive  a  bribe  is  Indlota- 
»le.  Walsh  v.  People,  66  HI.  68;  but  see  Hutchinson 
.State,  86  Ite.»8. 

The  New  York  Penal  Code,  I  78,  zelatinff  to  the 
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acceptance  of  bribes  by  public  officers.  Is  not  retro- 
spective and  is  not  an  ex  post  facto  law.  People  v* 
O'NeU,  11  Gent.  Bep.  888, 108  N.  Y.  261. 

An  attempt  to  commit  a  crime  is  a  crime  althooffh 
abortive  as  an  attempt  to  bribe.  Simpson  v.  Stated 
60  Ala.  1;  Berdeaoz  v.  Davis,  68  Ala.  (HI;  State  v. 
Danforth,  8Ck)nn.  112;  Com.  v.  Barlow,  4  Mass.  418; 
People  V.  Bush,  4  Hill,  138;  State  v  Biebusch.  88  Mo. 
276;  State  v.  Keys,  8yt.  67;  Mlllery  State, 68 (}a. 
200. 

An  Information  In  the  lanffoaff e  of  the  Statnte  Is 
sufficient  statement  of  the  statutory  offense.  People 
V.  Edson,  68  GaL  640. 
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In  1  Wharton  on  Evidence,  %  668,  it  iB  said: 
*'  It  is  inadmissible  to  ask  woat  character  or 
reputation  the  impeached  witness  had  in  a 
neighborhood  in  which  he  was  a  nonresi- 
dent." 

In  Webber  y.  Eanke,  4  Mich.  196,  a  witness 
testified  that  he  knew  the  reputation  for  trath 
of  the  witness  sought  to  be  impeached  in  the 
old  country  five  years  before  the  trial.  It  was 
held  that  the  question  as  to  what  that  reputa- 
tion was  ought  not  to  have  been  allowed. 
There  is  no  doubt  that  the  general  rule  is  that 
the  inquiry  must  be  confined  to  the  place  of 
residence  at  the  time  of  the  trial;  but  this  is 
subject  to  the  exception  that  the  present  res- 
idence may  be  of  so  brief  duration  that  no  suf- 
ficient time  has  elapsed  for  a  reputation  to  have 
been  acquired. 

Id  such  cases  as  these,  it  is  said  in  Greenle^f 
on  Evidence,  the  inquiry  should  be,  What  is  his 
reputation  where  he  is  w&t  known ?  But  in  the 
case  at  bar  there  was  no  reason  for  such  an  ex- 
ception. The  defendant  had  not  resided  at 
Brooklyn  nor  Newton  for  about  five  years. 
His  residence  had  been  at  Des  Moines,  and  there 
was  abundant  evidence  as  to  his  reputation  at 
the  las^named  place.  A  number  of  witnesses 
were  examined  by  the  State  who  testified  that 
his  reputation  for  truth  at  Des  Moines  was  bad, 
and  quite  as  many  testified  in  his  behalf  to  the 
effect  that  it  was  good.  Indeed,  from  the  evi- 
dence in  the  case,  the  defendant  was  well 
known  at  Des  Moines,  and  his  character  appears 


to  have  been  quite  freely  discussed  amangha 
neighbors. 

4.  The  defendant's  counsel  complaio  of  the 
following  instruction  given  by  the  court  to  tte 
Jury:  "(4)  The  acts,  conduct,  declaratioDS  and 
agreements  with  the  said  John  Connelly,  made 
by  O.  C.  West  or  G.  B.  Hamilton,  in  rektica 
to  said  stock  of  liquors,  or  the  release  thereat 
if  made  with  the  uiowledge  and  consent  of  U» 
said  G.  W.  Potts,  or  bv  the  authority  of  the  said 
G.  W.  Potts,  would  be  the  acts,  ccmdoct^  dee- 
larations'or  agreements  of  said  G.  W.  Potts  him- 
self." This  instruction  is  erroneous.  It  as- 
sumes that  O.  0.  West  and  G.  B.  Hamilton  did 
acts  and  made  declarations  and  ap^reements 
with  Connelly  in  relation  to  the  aaJd  stock  of 
liquors.  The  evidence  upon  this  question  is 
confiicting,  and  the  Jurv  should  have  been  di- 
rected that  they  must  find  said  acts  and  dec- 
larations were  proven  before  they  could  impute 
any  of  them  to  the  d^endant;  and  the  jury 
should  have  been  instructed,  in  that  connection. 
that,  before  the  defendant  could  be  held  ciim- 
inaljy  liable  for  any  of  the  acts  or  dedaratiosi 
of  Hamilton  or  West,  it  must  be  shown  that  s 
corrupt  combination  existed  between  these  par- 
ties to  effect  the  release  of  the  liquors  for  t 
bribe,  and  that,  when  this  fact  was  foand,  tha 
each  one  of  them  was  responsible  for  all  the  acts 
and  declarations  of  the  others  done  pursuant  to 
the  common  design. 

Far  the  errors  tUfove  pointed  out  the  jtt^pnent 
qf  the  IXetriet  Court  wiU  be  reteraed. 
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Warren  MALLARD.* 
y     (40  Fed.  Bep.  ISL) 

Making  a  mark  at  the  end  of  an  afll- 
daTit  after  it  is  read  to  afflaixu  which  oontalnB 
a  preface  and  oonoluslon,  both  stating  that  it  is 
sworn  to,  at  the  place  indicated  by  the  officer 
sifirnlng  the  jural,  who  says  to  the  affiant:  ''If  you 
swear  to  this  statement  put  your  mark  here,^*— is 
an  oath  sufficient  to  sustain  an  indictment  for 
perjury. 

(October  7, 1888.) 

INDICTMENT  for  perjury.    On  motion  to 
instruct  jury  to  acquit.     Overruled, 
The  case  sufficiently  appears  in  the  opinion. 
Mr.  Samuel  J.  Lee  for  defendant,  in  sup- 
port of  the  motion. 

Mr.  H.  A.  De  SaasBitre*  Asst,  Diet.  Atty,, 
for  the  United  States,  eontra.  . 

Simontoov  J.,  delivered  the  following  opin- 
ion: 

The  indictment  is  for  perjury  in  taking  an 
affidavit  before  a  commissioner.  The  case  for 
the  prosecution  is  this:  The  defendant  went  be- 
fore Commissioner  Lathrop,  and  made  a  ver- 
bal statement  cbarginsr  one  Benbow  with  vio- 
lating §  8243,  Rev.  Stat.  The  commissioner 
reduced  the  statement  to  writing,  beginning 
with  the  words:  "Personallv  appeared  before 
me  Warren  Mallard,  who.  being  duly  sworn, 
deposes,"  etc.,  and   ending  with  the  jurat, 
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"Sworn  to  before  me."  He  then  read  the 
statement  over  to  the  defendant,  aakinff  if  he 
could  write.  Upon  the  answer  of  the  defeod- 
ant  that  he  could  not  write,  the  conunissioDer 
said  to  him:  "If  you  swear  to  this  statement, 
put  vour  mark  here."  The  defendant  put  bis 
mark.  The  indictment  charges  that  the  de- 
fendant was '  'duly  sworn. "  Does  this  evidence 
sustain  the  charge?  There  is  no  form  pre- 
scribed in  this  State  in  which  an  oath  must  or 
may  be  administered;  nor  do  the  Acts  of  Con- 
gress lay  down  any  rule  on  this  subject.  The 
oath  may  be  administered  on  the  Book,  or  with 
uplifted  hand,  or  in  any  mode  peculiar  to  the 
religious  belief  of  the  person  sworn,  or  in  aor 
form  binding  on  his  conscience.  1  GreenL  £t. 
§371. 

The  underlying  principle  evidently  is  tb!:t 
whenever  the  attention  of  the  person  who 
comes  up  to  swear  is  called  to  the  fact  that  ibe 
statement  is  not  a  mere  asseveration,  but  mu^ 
be  sworn  to,  and,  in  recognition  of  this  he  is 
asked  to  do  some  corporal  act,  and  does  it,  tLi$ 
is  a  statement  under  oath, — ^and  this,  wit  be  u: 
kissing  any  book,  or  raising  his  hand,  or  doin^ 
any  religious  act.  Compare  U.  JS,  ▼.  Boer,  1? 
Blatcbf.  493,  6  Fed.  Rep.  42. 

In  the  case  at  bar  the  commissioner,  after  n- 
duciDg  to  writing  the  verbal  statement  of  \t? 
defendant,  read  it  over  to  him,  with  the  prefai-e 
and  conclusioD,  both  stating  that  it  was  sworn 
to.  He  then  said  to  defeDoant:  *'If  you  swar 
to  the  truth  of  this  statement,  put  your  mark.** 
Defendant  put  his  mark.    This  was  an  oath. 

Motion  oterrvled. 
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LOUISIANA  SUPREME  COURT. 


0.  A.  McGOWEN 
t, 

HORGAN'S  LOUISIANA  &  TEXAS  R.  & 

8.  CO.,  Appt. 

(H  La.  Ana — ) 

^1.  Railroad  companies  baTS  tbe  ri^ht 
to  adopt  reasonable  reirnlatioiui  as  to  the 

•Head  notes  hy  Fbriub,  J. 

Nora— RaiiroacI  eonnMUites  tnay  mdke  rtatoncMe 
ruleg  aTKi  redttloMofW. 

A  xaOroad  oompany,  as  a  oommon  oarrler,  may 
make  reasonable  rules  for  tbe  regulation  of  its 
business  and  the  perf  ormanoe  of  its  puUio  duties. 
Evans  v.  Memphis  &  C.  B.  Oo.  66  Ala.  24A. 

A  passenger  must  take  notice  of  the  published 
rules  of  a  railway  oompaoy.  He  is  not  entitled  to 
damtiges  if  he  takes  a  train  which,  by  such  rules, 
does  not  stop  at  the  station  to  which  he  desires  to 
go.  TrotlingerT.BastTenn.Y.ftG.R.Oo.11  Lea 
<Tenn.)538. 

A  rule  of  a  nUlway  company,  restricting  to  spe- 
<oiai  trains  the  holders  of  a  class  of  tickets  which 
neverthelesB  purport  to  entitle  them  to  passage  on 
«ny  regular  train*  must  be  brought  to  the  notice  of 
the  holder.  Maroney  y.  Old  Colony  ft  N.  B.  Oo.  106 
Mass.  168. 

So  long  as  a  passenger  upon  a  railway  shall  com- 
ply with  the  reasonable  regulations  of  the  company, 
he  has  the  right  to  remain  there,  and  to  be  carried 
over  the  road.   State  v.  Chovin,  7  Iowa,  804. 

A  rule  of  a  city  railroad  company  requiring  pas- 
eengers  riding  over  two  sections  to  keep  and  show, 
tmdetaohedby  him,  a  coupon  ticket,  is  reasonable. 
De  Lucas  v.  New  Orleans  &  0.  B.  Co.  88  La.  Ann.  600. 

A  by-law  of  a  railway  company,  that  **any  pas- 
senger traveling  without  a  ticket,  or  failing  or  re- 
fusing to  show  or  deliver  up  bis  ticket  to  any  duly 
authorized  servant  of  the  company  when  required 
to  do  so,"  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally  started  to 
the  end  of  his  journey,  as  against  a  passenger  who 
had,  in  good  faith,  traveled  a  short  distance  upon 
the  line  without  having  procured  a  ticket,  is  unrea- 
sonable and  void.  London  &  B.  B.  Co.' v.  Watson, 
L.  B.  8  a  P.  Dlv.  429. 

Company  tnay  ix  tcAm  offa/re  and  post  tM  Bome  at 

sUUions, 

It  is  a  reasonable  regulation  for  a  railway  com- 
pany to  fix  its  rates  of  fare  by  a  tariff  posted  at  its 
stations,  and  to  allow  a  uniform  discount  on  these 
rates  to  those  who  purchase  tickets  before  entering 
the  cars  (State  v.  Goold,  68  Me.  279);  and  if  such  a 
ticket  is  not  purchased,  the  full  rate  of  fare  shall  be 
charged,  is  a  reasonable  regulation,  and  does  not 
violate  a  rule  prescribed  by  statute,  that  the  rates 
of  fare  shall  be  the  same  for  all  persons  between 
the  same  points.  Swan  y.  Manchester  ft  L.  B.  Co. 
132  Mass.  116;  Hoffbauer  v.  Davenport  ft  N.  W.  B. 
i]o.  62  Iowa,  842;  Bordeaux  v.  Erie  B.  Ck).  8  Hun,  679. 

JUgulaUon  as  to  passage  <m  fretoM  trains, 

A  carrier  has  a  right  to  make  such  reasonable 
rules  and  regulations  as  will  tend  to  the  better  pro- 
tection of  its  patrons  and  to  the  greater  con ven  ience 
of  itself:  and  the  rule  that  requires  them  to  pro- 
cure tickets  before  taking  passage  upon  freight 
trains,  or  be  expelled  therefrom,  is  reasonable. 
Brown  v.  Kansas  City  etc.  B.  Co.  88  Kan.  634;  Chi- 
cage  &  A.  B.  Co.  V.  Kiagg,  48  IlL  864;  Arnold  v.  111. 


method  of  paying  ftaees  by  passengers,  and  may 
dJsoxlminate  between  fares  paid  for  tickets  at  sta- 
tions and  those  paid  in  the  cars. 
8.  A  reifnlatioa  ^quiring  passengers  who 
board  the  cars  without  purchasing  tickets  to  pay 
twenty-five  cents  extra  is  not  unreasonable. 

8«  A  passenger  who  vetdmem  to  comply 

with  such  regulation  may  be  lawfully  ejected  in 
a  proper  manner  and  at  a  proper  place. 

4*  Exempting  firom  soeh  regulation  pas- 
sengezs  who  board  the  train  at  stations  where 

Cent.  B.  Go.  88  111.  278;  Baton  v.  Delaware,  L.  ft  W. 
B.  Co.  67  N.  Y.  882, 16  Am.  Bep.  618;  Cleveland,  C  ft 
0.  B.  Co.  V.  Bartram,  11  Ohio  St.  4S7;  Law  v.  IlL 
Cent  B.  Co.  82  Iowa,  634;  Pittsburgh,  C.  ft  St  L.  B. 
Co.  V.  Yandyne,  67  Ind.  676. 

A  single  instance  of  fiire  having  been  accepted  by 
a  conductor  in  violation  of  this  rule  will  not  justify 
a  person  in  disregarding  it  Southern  Kansas  B. 
Co.  V.  Hinsdale,  88  Kan.  607. 

A  passenger  who  knowingly  disregards  the  rule 
of  requiring  tickets  to  be  purchased  before  taking 
passage  upon  a  flight  train  is  upon  the  same  foot- 
ing with  one  who  refuses  to  pay  fare,  and  may  be 
expelled  at  any  regular  station.  Chicago  ft  A.  B. 
Co.  V.  Flagg,  48  m.  864;  in.  Cent  B.  Co.  v.  Nelson,  69 
HLUa 

Passenger  must  pwrehase  tUiket  before  entering  car. 

It  is  reasonable  for  a  railway  company  to  provide 
that  a  person  must  purchase  a  ticket  or  be  ex- 
cluded from  its  station.  Harris  v.  Stevens,  81  Vt  79. 

It  may  establish  and  enforce  a  rule  requiring 
a  person  desiring  passage  to  procure,  and  to  exhibit 
to  its  employes,  a  ticket  entitling  him  to  such  pass- 
age, before  entering  the  cars.  Pittsburgh,  C  ft  St 
L.  B.  Ca  V.  Yandyne,  67  Ind.  678. 

Addittiofua  fare  may  he  charged  for  nested  to  pro* 

ouretkkeL 

A  railroad  company  may  discriminate  in  its  rates 
against  thos^who  do  not  purchase  tickets  if  reason- 
able opportunities  are  afforded  to  procure  them, 
Forsee  v.  Ala.  B.  Co.  68  Miss.  07. 

Such  a  regulation  is  reasonable.  Wilsey  ▼.  L.  ft 
N.B.Co.83Ky.611. 

Passengers  who  neglect  to  purchase  tickets  at  sta- 
tions before  embarking  on  cars  may  be  charged 
additional  fare  if  proper  conveniences  and  facilities 
are  furnished  them  for  procuring  tickets.  Chicago, 
B.  ft  Q.  B.  Co.  V.  Parks,  18  Hi.  460;  St  Louis,  A.  A  T. 
H.  B.  Co.  V.  South,  43  IlL  170;  Chicago  ft  A.  B.  Co.  v. 
Flagg,  43  HI.  864;  State  v.  Goold,  68  Me.  279;  St  Louis, 
A.  ft  C.  B.  Co.  V.  Dalby,  19  111.  888;  Porter  v.  N.  Y. 
Cent  B.  Co.  84  Barb.  868:  Crocker  v.  New  London, 
W,  ft  P.  B.  Co.  24  Conn.  249. 

Extra  charge  for  failure  to  buy  a  ticket  is  a  rea- 
sonable regulation  for  a  railway  company.  But 
the  comt>any  must  give  reasonable  facilities  for  the 
purchase  of  tickets.  Du  Laurans  v.  First  Div.  St 
Paul  ft  P.  B.  Co.  16  Minn.  48;  St  Louis,  A.  ft  T.  H.  B. 
Co.  V.  South.  48  HL  176;  IlL  Cent  B.  Co.  v.  Cunning- 
ham, 67  m.  810;  Jeffersonville  etc.  B.  Co.  v.  Bogers, 
28  Ind.  11,  88  Ind.  110:  Pullman  Palace  Car  Co.  v. 
Beed,  76  HI.  126;  Lane  v.  East  Tenn.  etc.  B.  Co.  6  Lea 
(Tenn.)  124:  NeUis  v.  N.  Y.  Cent  B.  Co.  80  N.  Y.  6U6. 

Where  a  passenger  in  good  faith  presents  a  non- 
transferable ticket  issued  to  another  person,  with- 
out attempt  to  conceal  his  identity,  and  his  claim  is 
recognized,  he  is  entitled  to  safe  carriage  and  a 
place  to  alight  Bobostelli  ▼.  New  York,  N.  H.  ft  H, 
EL  Co.  83  Fed.  Bep.  790. 

Begulatlons  respecting  tickets.  See  Wightman  y» 
Chicago  ft  N.  W.  B.  Co.  (Wis.)  2  L.  B.  A.  186,  nots. 

63 


See  also  6  L.  R.  A.  529;  9  L.  R.  A.  688;  13  L.  R.  A.  38,  596;  16  L.  R.  A.  318;  36 
li.  R.  A.  789;  43  L.  R.  A.  136. 
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tickets  are  not  on  sale  is  Just,  and  does  not  InTali- 
dato  the  regulation  as  to  other  passengers. 
5«  The  fti«t  Juit  toe  comiMuiy  ghrem  a 
drawback  coupon  for  the  extra  fare,  on 
which  the  pasBeuger  may  oolleot  It  back  from  any 
agent  at  a  station,  does  not  affect  the  validity  of 
the  regulation. 

6.  The  reg^nlation*  helng  anctent  and 
public*  is  presumed  to  be  the  act  of  the  corpo- 
ration, and  the  plaintiff  has  no  right  to  question 
the  fact  or  method  of  its  adoption. 

(July,  1889.) 

APPEAL  by  defendaDt  from  a  judgment  of 
the  District  Ck>urt  for  the  Parish  of  Iberia 


in  favor  of  plaintiff  in  an  action  to  recover  dio- 
ages  for  defendant's  ejecting  plaintiff  from  iii 
train.    Beeersed, 

The  facta  sufficiently  appear  in  the  opinion 

Mr,  D.  ColFerjr  for  appellant. 

Musn.  L.  O.  Hacker  and  Foster  k 
Menia  for  appellee. 

FennoFy  J,,  delivered  the  opinion  of  the 
court: 

There  is  no  dispute  as  totbesabetantialftcu 
of  the  case.  The  suit  is  for  damages  for  wronE- 
ful  ejection  of  plaintiff  from  the  cars  of  6t- 
fcndAnt,  on  Tvhich  be  was  a  passenser.  Pkin- 
tiff ,  having  failed  to  purchase  a  ticket  at  the 


Tieket  office  to  hs  kept  open  a  reasonable  time. 

'  A  reasonable  opportunity  to  purchase  tickets  is 
all  a  pcMsenger  can  demand.  Everett  v.  Chicago 
etc.  B.  Go.  09  Iowa,  16. 

Bailway  companies  are  required  to  keep  open 
their  office  for  the  sale  of  tickets  to  passengers  for 
a  reasonable  time  before  the  departure  of  each 
train,  and  up  to  the  time  fixed  by  its  published 
rules  for  its  departure,  and  not  up  to  the  time  of 
actual  departure  (St.  Louis,  A.  &  T.  H.  R.  Co.  v. 
South,  43  m.  176);  and  this  rule  applies  to  freight 
trains  as  well  as  passenger  trains.  Brown  v.  Kan- 
sas City,  F.  S.  &  G.  R.  Co.  88  Kan.  684;  Southern  Kan. 
B.  Co.  V.  Hinsdale,  Id.  607. 

They  are  not  bound  to  keep  their  ticket  offices 
open  at  or  for  any  particular  time,  and  a  fact  that 
a  passenger  Is  unable  to  procure  a  ticket  in  conse- 
quence of  the  office  being  shut  will  not  entitle  him 
to  be  carried  to  his  place  of  destination  upon  pay- 
ment of  the  amount  for  which  he  could  have  pro- 
cured a  ticket  at  the  office  had  it  been  open.  Bor- 
deaux V.  Brie  B.  Co.  8  Hun,  679. 

If  they  fall  to  keep  their  ticket  office  open  a  rea- 
sonable time  before  departure  they  cannot  demand 
extra  fare  on  account  of  the  failure  of  a  passenger 
to  purchase  a  ticket.  Nellis  v.  N.  Y.  Cent  B.  Co.  80 
N.T.605. 

It  is  the  duty  of  a  ticket  agent  to  use  reasonable 
care  in  delivering  a  ticket  to  the  purchaser.  It  is 
no  delivery  to  put  the  ticket  on  the  counter  in  his 
absence.  Qulgley  v.  Central  Pao.  B.  Co.  5  Sawy.  107. 

A  person  who  endeavors  to  procure  a  ticket,  but 
is  unable  to  do  so  in  consequence  of  the  absence  of 
the  agent,  cannot  be  charged  an  extra  rate  of  fare. 
St  Louis  etc.  B.  Co.  v.  Sutton,  42  HI.  438;  Porter  v. 
N.  Y.  Cent  B.  Co.  84  Barb.  8S8. 

Company  no  riffht  to  discriminate, 

Bailway  companies  have  no  right  to  discriminate 
between  persons,  and  sell  tickets  to  some  and  refuse 
others.  Indianapolis,  P.  &  C.  B.  Co.  v.  Binard,  46 
Ind.298. 

A  railroad  company  may  refuse  to  receive  as  pas- 
sengers drunken  and  disorderly  persons,  or  othera 
whose  conduct  or  appearance  is  such  as  is  calculat- 
ed to  operate  as  a  serious  annoyance  to  other  pas- 
sengers, or  is  disgusting.  Bailway  Co.  v.  Valleley, 
82  Ohio  St  815;  Lemont  v.  Wasbinfrton  ft  G.  B.  Co. 
1  Mackey  (D.  C.)  180, 47  Am.  Bep.  238. 

It  may  rightfully  exclude  one  whose  conduct  at 
the  time  is  annoying,  or  whose  reputation  for  mis- 
behavior is  notorious;  but  it  cannot  clasBify  pap- 
sengers  according  to  their  respective  reputations 
for  chastity,  whether  they  be  men  or  women. 
Brown  v.  Memphis  &  C.  B.  Co.  6  Fed.  Bep.  499. 

So  whereawonian  was  excluded  from  the  **ladies' 
ear"  because  she  was  of  notoriously  bad  character, 
the  reasonableness  of  a  regulation  authorizing  her 
exclusion  was  held  to  be  a  mixed  question  of  law 
and  fact  Brown  v.  Memphis  ft  C  B.  Co.  4  Fed. 
Bep.  87, 7  Fed.  fiep.SL 

5  li.  R.  A* 


JL  ticket  a  mere  receipt  for  paasagem 

A  ticket  is  not  aoontract  of  itself,  as  between  t^ 
passenger  and  the  conducton  it  is  only  evidence  or 
the  bearer*s  right  of  passage.  Kansas  CXtyetcB.  a. 
V.  Rodebaugh,  88  Kan.  45:  F^nederick  t.  Iteqnettf . 
H.  &  O.  B.  Co.  37  Mich.  842;  HuifordT.  Grand  Bapkt 
&  L.  R.  Co.  63  Mich.  118;  Duke  v.  Great  Weetera  IL 
Co.l4Cr.C.Q.B.877. 

It  Is  a  receipt  merely,  and  not  a  contract.  Lops 
V.  Hannibal  &  St  J.  B.  Co.  77  Mo.  083. 

As  between  a  conductor  and  passenger,  tbeticki^' 
is  conclusive  evidence  of  the  passenger^  right  t<- 
travel,  and  he  must  produce  it  when  called  on.  7U 
conductor  is  not  required  to  correct  T«ia**irA«  m^j,. 
by  ticket  agents.  Frederick  v.  Marquette,  H.  &  a 
B.  Co.  87  Mich.  842. 

A  through  ticket  on  three  several  disllnot  lines  ^f 
passenger  transportation,  on  one  piece  of  paper,  t? 
to  be  regarded  as  a  distinct  ticket  for  each  1:k. 
Knight  V.  Portland,  S.  ft  P.  B.  Co.  66  Me.  284;  Sfilo? 
V.  New  York  &  N.  H.  B.  Ca  4  Daly  (N.  Y.)  856. 

A  company  selling  a  through  ticket  over  other 
roads  is  liable  for  the  mistake  of  its  agent  in  omit- 
ting to  stamp  the  place  of  desttnattop,  Gfilfin  t. 
Utica  etc.  B.  Co.  41  Hun,  448. 

Passengers  must  exhibit  and  surrender  tickets  «in 

requested. 

It  is  the  duty  of  the  agents  to  ascertain  whefbrr 
a  passenger  has  purchased  a  ticket  befbre  eJecUcc 
him  from  the  cars.  Quigley  ▼.  Central  Pac  B.  Ca 
11  Nev.  860. 

Passengers  must  exhibit  their  tickets  wheneTcr 
requested  to  do  so  by  the  conductor,  or  be  ejected 
from  the  train.  Hibbard  v.  New  York  &  K  K.  Ca 
15  N.  Y.  465:  Frederick  v.  Marquette,  H.  &  O.  B.  Ov 
87  Mich.  842;  Duke  v.  Great  Western  B.  C6. 14  C.  C 
Q.  B.  260;  Pullman  Palace  Car  Co.  t.  Beed.  75  CL 
125. 

Holders  of  commutation  tickets  may  be  leqairpd 
to  show  their  tickets,  and  if  the  ticket  is  not  shon. 
fare  may  be  exacted  without  rendering  the  com- 
pany liable  to  refund  it  Bennett  y.  Ttaiiwwi  Ca 
7Phlla.U. 

The  right  to  use  a  family  commutation  ticket  i* 
not  conlined  to  parents  and  their  minor  cfaiklmi. 
Chicago  &  N.  W.  B.  Co.  v.  Chisholm«  79  HL  5S4. 

A  person  who  is  known  by  the  conductor  to  N* 
the  owner  of  a  season  ticket  is  nevertheless  boaa-} 
to  procure  it  wheu  required,  and  falling  to  dc^- 
or  to  pay  his  fare  may  be  expelled  from  the  tnsi. 
Cresson  v.  Phila.  &  B.  B.  Co.  11  Phila.  S97:  Cooper  r. 
London,  B.  &  S.  C.  B.  Co.  L.  B.  4  Exch.  IMv.  8Bc 

And  the  same  is  true  as  to  commutation  tick«^ 
Ripley  V.  N.,  J.  B.  &  Transp.  Co.  ai  N.  J.  L.  »^: 
Downs  V.  New  York  &  N.  H.  B.  Co.  aS  Conn-  2S: 
Maples  V.  New  York  &  N.  H.  B.  Co.  88  Oonn.  657. 

Such  requirements  are  reasonable  ones  to  pcotert 
the  carrier  against  imposition  and  the  fiaod  d  m 
employ^    Pullman  Palace  Oar  Co.  ▼.  Beed,  Apr^ 

Passengers  must  surrender  their  tickets  dimat 
the  trip,  or  pay  their  fare  again.   Northern  B.  & 
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tatioD  wbere  he  entered  the  car,  tendered  the 
:onductor  the  regxilar  rate  of  fare  to  hlB  point 
»f  destination,  which  the  conductor  refused, 
ind  demanded  twenty-five  cents  additional; 
nd,  upon  plain  tifTs  refusal,  he  was  ejected 
rem  the  car.  No  serious  complaint  Is  made 
ks  to  the  manner  or  place  of  the  ejection.  These 
vere  civil  and  reasonable,  unaccompanied  by 
mnecessary  violence.  The  question  is  as  to 
he  nght  of  ejection  itself.  The  defendant 
'oropany  sets  up  as  its  Justification  a  regulation 
idopted  by  its  management  requiring  passen- 
gers to  procure  tickets  before  boarding  the 
rain,  or,  in  default,  to  pay  twenty-five  cents 
!xtra,  for  which  extra  cJisurge  a  drawback  or 


duplex  coupon,  was  given,  collectible  from  any 
agent  at  any  station  of  the  line.  This  regula- 
tion had  been  in  force  for  a  number  of  yean, 
and  printed  notices  of  it  had  been  posted  in 
every  coach  and  in  every  office  of  the  Company. 
We  think  it  is  no  concern  of  plaintiff  how  the 
corporation  acted  in  adopting  this  regulation. 
The  corporation  is  shown  to  have  published 
and  acted  on  it  for  eight  years,  and  it  sanctions 
it  by  its  pleading  in  this  case.  It  must  be 
treated  as  a  reflation  of  the  corporation,  and 
the  only  question  is  as  to  its  leiriuity  and  rea- 
sonableness. The  question  is  by  no  means  new. 
We  consider  it  well  settled  that  railroad  com- 
panies have  the  right  to  adopt  reasonable  rules 


r.  Pa^,  22  Barb.  180;  Vedder  v.  Fallows,  20  N.  Y. 
28.  flee  State  v.  Tbompson,  20  N.  H.  280;  Pullman 
?aIaoe  Car  Go.  v.  Beed,  •upra. 

Purc/koMT  bov/nd  hy  terms  and  conditiont  on  tleket. 

The  purchaser  of  a  railroad  ticket  does  not  by  its 
Dcre  acceptance  acquiesce  and  hind  himself  to  all 
erms  and  conditions  printed  thereon  in  the  ab- 
«nce  of  actual  knowledge  of  them.  Kent  v.  Bal- 
imore  &  O.  B.  Co.  (Ohio)  10  West.  Bep.  4B0. 

Where  a  thoucand-mile  ticket  was  sold  and  deliv- 
tred  to  a  purchaser  and  several  times  honored 
V  i  thout  requiring  the  holder  to  sign  the  conditions, 
luch  requirements  are  waived.    Ibid. 

CondltionB  in  a  coupon-ticket  book  that  coupons 
ire  to  be  detached  in  oonductor*s  presence  are  not 
ralved  by  sometimes  allowing  passengers  to  pay 
'arcs  with  coupons  without  showing  their  books, 
lohton  &  M.  B.  Go.  V.  Chipman  (Mass.)  6  New  Eng. 
Ipp.  672. 

Where  the  passenger  was  entitled  to  one  llrst- 
)la£s  passage  only  upon  presentation  of  tickets  with 
ihecks  attached,  one  from  Buffalo  to  Albany,  the 
>ther  from  Albany  to  New  York,  and  containing 
ipon  the  checks:  **This  check  forfeited  if  de- 
aclied/*— he  was  entitled  to  one  continuous  pas- 
nKii  without  stopping  at  an  intermediate  station. 
Jamllton  v.  N.  Y.  Cent  B.  Go.  61 N.  Y.  101. 

A  passenger  having  used  a  through  ticket  to  an 
ntcrmediate  station  has  no  right  on  such  ticket  to 
Y^iime  his  journey.  Wyman  v.  Northern  Pao.  R, 
:o.  31  Minn.  210. 

The  words  *'good  on  passenger  trains  only,*'  con- 
aiiied  on  a  ticket,  do  not  amount  to  a  contract  that 
ill  of  Its  passenger  trains  will  stop  at  the  stations 
lesiKnated  on  the  ticket.  Ohio  ft  M.  B.  Go.  v. 
;warthouU07  Ind.  667. 

A  railway  company  allowed  passengers  to  ride  on 
vay-freight  trains,  under  a  rule  that  ^^passengers 
eiJl  not  be  carded  on  any  way  trains  unless  they 
ic  provided  with  tickets.  Way  freights  will  not 
top  at  stations  where  tickets  are  not  sold  to  receive 
I  or  to  let  off  passengers.**  This  was  a  reasonable 
lilo.  Lake  Shore  &  M.  8.  B.  Co.  v.  Greenwood,  79 
'n.  878;  Indianapolis  &  St.  L.  B.  Go.  v.  Kennedy,  77 
nd.  607,  8  AoL  ft  Eng.  B.  B.  Gas.  407;  Faikner  v. 
>liio  ft  M.  B.  Co.  66  Ind.  869, 16  Am.  By.  Bep.  262; 
;t.  Louis  ft  8.  B.  B.  Go.  V.  Myrtle,  61  Ind.  666. 

Where  the  plaintifl  purchased  an  excursion  ticket 
rith  the  printed  condition,  *'Good  this  day  only  on 
.11  trains,  except  the  Boston  express  tmins,*'  and 
Tus  expelled  from  the  Boston  express  train  for 
lonpayment  of  fare,  it  was  held  that  he  had  no 
au£;e  of  action.  Nolan  v.  New  York,  N.  H.  ft  H. 
i.  Co,  9  Jones  ft  8. 611;  Terry  v.  Flushing,  N.  8.  ft  a 
LC:o.l3Hun,  869. 

An  express  agreement  In  a  milage  ticket  will  not 
)e  affected  by  a  subsequent  advertisement  an- 
lounclng  that  passengers  '*with  tickets**  might  ride 
in  freight  trains.  i)unlap  v.  Northern  Pao..B.  Go. 
6Mhm.20Qb 
)Ia  H,  A. 
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A'passenger.has  no  light  to  travel  on  a  lost 
son  ticket.  A  condition  requiring  him  to  exhibit 
his  ticket  is  a  reasonable  one.  Gresson  v.  Phila.  ft 
B.  B.  Go.  11  Phila.  607.  Cooper  v.  London,  B.  ft  8. 
CB.  Ga  L.  B.  4  Bxoh.  Div.  88;  Duke  v.  Great  West- 
em  B.  Co.  14  U.  G.  Q.  B.  869. 

A  passenger  is  entitled  to  a  reasonable  time  in 
which  to  find  the  ticket,  and  cannot  be  expelled  un- 
til such  reasonable  time  has  been  given  him.  Bolv 
son  V.  N.  Y.  Cent,  ft  H.  B.  B.  Go.  21  Hun,  887;  Maples 
V.  New  York  ft  N.  H.  B.  Go.  88  Conn.  667. 

What  is  a  reasonable  time  is  a  question  of  fact 
for  the  jury.  Hayes  v.  N.  Y.  Gent,  ft  H.  B.  B.  Co. 
80  Alb.  L.  J.  409. 

Where  a  passenger  fatted  to  produce  his  commu- 
tation ticket  immediately  when  requested,  such 
failure  will  not  Justify  the  condnotor  in  treating 
him  as  a  trespasser  and  ejecting  him  from  the 
train.   Maples  v.  New  York  ft  N.  H.  B.  Go.  supra. 

So  where  a  passenger  mislaid  the  ticket  and  for  a 
time  was  unable  to  find  it.  The  conductor  after* 
wards  again  called  for  the  ticket,  and  as  the  pas- 
senger was  unable  to  find  it,  he  was  ejected  from 
the  car,  without  any  demand  of  payment  of  fare; 
his  expulsion  was  wrongfuL  Bobson  v.  N.  Y.  Cent, 
ft  H.  B.  B.  Go.  21  Hun,  887. 

But  where  the  passenger  knew  when  be  got  upon 
the  train  that  his  ticket  was  lost,  he  is  not  entitled 
to  this  lenity.  Crawford  v.  Gineinnati,  H.  ft  D.  B. 
Go.  20  Ohio  St.  680;  Downes  v.  New  York  ft  N.  H.  B. 
Go.  86  Conn.  287. 

And  if,  after  being  given  a  reasonable  time  to 
find  it,  he  faUs  to  pay  his  fare,  he  may  be  expelled 
from  the  train.  Bipley  v.  N.  J.  B.  ft  Transp.  Go.  81 
N.  J.  L.  888;  Duke  v.  Great  Western  B.  Co.  14  U.  CL 
Q.  B.  377;  Bobson  v.  N.  Y.  Cent,  ft  H.  B.  B.  Co.; 
Crawford  v.  Clnoinnatl,  H.  ft  D.  B.  Co.;  Downes  v. 
New  York  ft  N.  H.  B.  Ck>.  and  Maples  v.  New  York 
ft  N.  H.  B.  Co.  supra;  2  Wood,  Bailway  Law,  1407. 

Bight  to  epppelpasssngsrtnm  train. 

Where  a  passenger  paid  for  three  tickets,  but 
through  mistake  the  ticket  agent  only  gave  him 
two,  which  he  gave  to  two  persons  with  him,  it  was 
held  he  must  pay  his  fare  or  the  conductor  would 
be  Justified  in  removing  him  from  the  train.  Wea- 
ver V.  Bome,  W.  ft  O.  B.  Go.  8  Thomp.  ft  C.  270. 

And  the  same  is  true  where  the  ticket  agent 
through  mistake  gives  the  passenger  a  ticket  for  a 
shorter  distance,  although  he  paid  for  a  ticket  to  a 
point  beyond.  Frederick  v.  Iforquette,  H.  ft  O.  B. 
Co.  87  Mich.  842. 

Where  the  conductor  through  mistake  gives  back 
to  the  passenger  too  much  change,  unless  he  recti- 
fles  the  mistake  when  called  upon  to  do  so,  he  may 
be  expelled,  when  he  has  ridden  as  'ar  as  the  pay- 
ment made  entitles  him  to  ride.  MoOarthy  v.  Chi- 
cago, B.  I.  ft  P  B.  Go.  H  Iowa,  4S2. 

A  person  has  no  rlgnt  to  a  passage  upon  a  ticket 
which  has  been  punched  so  as  to  Indicate  that  i| 
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as  to  the  method  of  paying  fares  hy  passengers, 
and  to  discrimiDate  between  fares  paid  in.  the 
can  and  at  stations,  and  to  remoYe  from  the 
cars,  in  a  proper  manner,  and  at  a  proper  place, 
persons  who  refuse  compliance  with  such  regu- 
lations. 1  Kcdf.  Railroad8,98, 112;  Hutchinson^ 
Carr.  459;  Thompson,  Carr.  841;  8iaU  y.  Hxtn- 
gerford,  89  Minn.  6. 

Mr.  Hutchinson  says:  ''Ithas  been  repeated* 
1y  held  that  a  regulation  or  by-law  of  the  ear- 
ner is  not  unreasonable  which  provides  that 
when  tickets  are  not  procured  before  the  com- 
mencement of  the  journey,  which  puts  the  car- 


rier to  the  inconvenience  of  ooDecUng^  from  the 
passenger  his  fare  during  the  progress  of  the 
journey,  the  price  of  the  carriage  shall  be  more 
than*  would  have  been  chai^^  for  the  ticketp 
and  that,  upon  the  refusal  of  the  passenger  to 

8 ay  the  higher  fare,  he  shall  be  ejected.  And, 
-  adopted  m  good  faith  and  with  a  view  lo  ffr- 
eilitate  the  business  of  the  carrier,  there  can  be 
certainly  nothing  unreasonable  or  unjust  ia 
such  rules."    Hutchinson,  Can*.  469. 

The  reasonableness  of  requiring  passengeia 
to  procure  tickets  before  entering  the  c&ra  aa 
savmg  the  time  and  trouble  of  conductora  in 


has  ODoe  been  used,  nor  where  it  has  been  so  mu- 
tilated as  to  render  it  impoeslble  to  determine 
whether  it  has  been  used  or  not.  But  the  company 
has  no  ri^ht  to  eject  him  at  any  other  point  than  a 
remilar  station.  Terre  Haute,  A.  ft  St  L.  B.  Go.  v. 
Vanatta,  21  111.  188;  Chicago  ft  N.  W  B.  Co.  v.  Pea^ 
oook,  48  IlL  253. 

The  right  of  expulsion  for  nonoomplianoe  with 
the  requirement  may  be  exercised  in  any  suitable 
place,  under  all  oircumstaaces  of  the  particular 
case.    BurliDfirton  ft  K.  B.  R.  Co.  v.  Boae,  11  Neb.  177. 

A  passenger  who  is  guilty  of  gross  misconduot, 
either  by  Insulting  or  assaulting  other  paasengera 
or  the  conductor,  or  who  uses  vile  or  profane  lan- 
guage in  the  oar,  or  who  threatens  to  assault  other 
passengers  or  the  conductor,  may  lawfully  be  ex- 
pelled from  thA  train.  Pittsburgh,  0.  ft  St.  L.  B. 
Co.  V.  Van  Houten,  48  Ind.  90. 

So  an  Intoxicated  passenger  may  be  removed  af- 
ter tendering  him  such  **proportion  of  the  fare  he 
has  paid  as  the  dlstanoe  he  then  is  from  the  place 
to  which  he  has  paid  his  fare  bears  to  the  whole 
distance  for  which  he  has  paid  his  fare."  Baltimore, 
P.  ft  a  B.  Co.  V.  McDonald,  68  Ind.  81A. 

Bight  of  railway  companies  to  remove  disorderly 
persons.  See  Sullivan  v.  Old  Colony  B.  Co.  148  Mass. 
119, 1 L.  B.  A.  618,  noU;  Louisville  ft  N.  B.  Co.  v.  Lo- 
gan (Ky.) 8L.  B.  A.  80,  noU, 

Pcumenger  traveUng  on  pan. 

Where  a  passenger  is  traveUng  on  a  pass  with  the 
conditions  of  which  he  refuses  to  comply  he  may 
be  ejected  from  the  train  if  he  refuses  to  pay  his 
fare.    Blllott  v.  West  ft  A.  B.  Co.  68  Ga.  454. 

So  in  case  he  offers  a  worthless  paper  claiming  it 
to  be  a  pass.  Chicago,  B.  L  ft  P.  B.  Co.  v.  Herring, 
67  IlL  69. 

So  a  person  riding  on  a  pass  not  transferable  and 
issued  t<)  another.  Toledo, W.  ft  W.  B.  Co.  v.  Beggs, 
86111.80. 

A  passenger  who  presents  to  the  conductor  a 
''stock  pass**  from  the  railroad  company,  which  en- 
titles him  to  return  on  its  road  without  payment 
of  fare,  can  recover  damages  sustained  by  him 
when  so  retummg,  caused  by  his  expulsion  from 
the  cars  by  the  conductor  for  nonpayment  of  the 
fare.  Houston  ft  T.  C.  B.  Co.  v.  Ford,  68  Tex.  864; 
Graham  v.  Pacific  B.  Co.  60  Mo.  686.  See  note  to 
Pearson  v.  Duane,  71  U.  S.  4  Wall.  005  (18  L.  ed.  447). 

Trapasser  may  be  removed  from  train, 

A  person' who  refuses  to  pay  his  fare  or  to  show 
his  ticket  when  demanded  by  the  conductor,  from 
that  time  becomes  a  trespasser,  and  may  be  re- 
moved from  the  train.  Pittsburgh,  C.  ft  St.  L.  B. 
Co.  V.  Van  Houten,  48  Ind.  90;  Stone  v.  Chicago  & 
N.  W.  B.  Co.  47  Iowa,  82;  Sherman  v.  Chicago  ft  K. 
W.  B.  Co.  40  Iowa,  46;  Swan  v.  Manchester  ft  L.  B. 
Co.  182  Mass.  110;  Boston  ft  L.  B.  Co.  v.  Proctor,  1 
Alien,  287;  LiUis  v.  St  Louis,  K.  C.  ft  N.  B.  Co.  04 
Mo.  404:  Wentz  v.  Brie  B.  Co.  8  Hun,  241;  Bennett  v. 
N.  Y.  Cent,  ft  H.  B.  B.  Co.  6  Hun,  699, 09  K.  T.  604: 
Nelson  v.  Long  Island  B.  Co.  7  Hun,  140;  Hibbard 
V.  New  York  ft  E.  B.  Co.  16  N.  Y.  466;  O'Brien  v- 
N.  Y.  Cent,  ft  H.  B.  B.  Co.  80  N.  Y.  286;  Powell  v. 
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Pittsburg,  a  ft  St  L.  B»  Co.  26  Ohio  St  70;  Shedd  v. 
Troy  ft  B.  B.  Co.  40  Yt  88;  Thomas  v.  Geldart.  4 
Pugs,  ft  B.  (N.  B.)  96;  Briggs  v.  Grand  Trunk  K.  €6. 
24  U.  a  Q.  B.  610;  Farewell  v.  Grand  Trunk  B.  Go. 
16  U.  cap.  427. 

A  passenger  wrongfully  upon  a  train  may  be  r^ 
moved,  and  the  corporation  will  only  be  liable  for 
unnecessary  violence.  Lake  Shore  ft  H.  8.  K.  Co. 
V.  Pierce,  47  Mich.  277;  Shelton  v.  Lake  Shore  &  M. 
8.  B.  Co.  29  Ohio  St  214. 

Where  the  rules  of  the  company  require  all  passen- 
gers to  purchase  a  ticket  before  entering  tbe  cars, 
and  forbid  the  conductors  from  taking  money  for 
fares,  a  passenger  who  neglects  to  supply  himself 
with  a  ticket  may  be  removed  from  the  car  al- 
though he  tenders  his  taie  in  money*  MdOarthy  v. 
Dublin,  W.  ft  W.  B»  Co.  6  Ir.  Bep.  a  L.  244;  Lane  v. 
BastTenn.  Y.  ft  G.  B.  Co.  6  Lea  (Tenn.)  124. 

So  where  a  person  is  wrongfully  in  possession  of 
his  ticket  although  innocently,  he  may  be  ejected 
from  the  train  unless  he  rectifies  the  wrong  upon 
demand.  Memphis  ft  C.  B.  Co.  v.  Ghastine,  54  Miss. 
608. 

Passenger  as  trespasser.  See  Sontfa  Da.  B.  Oow 
V.  Bhoads,  8  L.  B,  A.  788,  nots. 

EkcputaUm  for  refuadl  to  pavfare^ 

A  passenger  who  has  not  purchased  his  ticket  b^ 
fore  entering  the  cars,  and  who  refuses  to  pay  the 
additional  fare  exacted  on  the  train,  may  be  ex- 
pelled from  the  oars  with  no  unnecessary  violence. 
State  V.  Goold,  68  Me.  279;  Baltimore  ft  O.  B.  Co. 
V.  Blocher,  27  Md.  277. 

A  party  expelled  from  the  oars  for  refusal  to  pay 
fare  cannot  recover  damages  therefor.  Post  v. 
Chicago  ft  N.  W.  B.  Co.  14  Neb.  lia 

If  the  refusal  be  accompanied  by  violent  and 
abusive  conduct  the  conductor  may  remove  him 
notwithstanding  a  tender  of  full  fare  is  then  made. 
Gould  V.  Chicago,  M.  ft  St  P.  B.  Co.  18  Fed.  Bep. 
156;  Hoffbauer  v.  Davenport  ft  N.  W.  B.  Cc.  &i 
Iowa,  842. 

Before  he  is  ejected,  other  persons  in  his  behalf 
may  offer  to  pay  the  fare.  Hoffbauer  v.  Davenport 
ftN.  W.  B.  Co.  supra;  O^Brien  v.  N.  Y.  Cent  ft  H. 
R.B.CO.80N.Y.286. 

Where  the  refusal  to  pay  is  such  that  the  passen- 
ger becomes  a  trespasser,  he  cannot  after  the  beD 
is  rung  to  stop  the  train,  reinstate  himself  as  a  pas- 
senger by  an  offer  to  pay  his  fare.  HolTbauer  t. 
Davenport  &  N.  W.  B.  Co.  supra. 

The  rule  is  otherwise  where  the  train  Is  stopped 
at  a  regular  station.  Tbledo,  W.  ft  W.  B.  Co.  v. 
Wright  68  Ind.  686, 84  Am.  Bep.  277. 

Where  a  passenger  holds  a  ticket  to  a  point  at 
which  the  train  will  not  stop,  the  conductor  may 
request  him  to  leave  the  train  if  he  refuses  to  pay 
a  sum  which  ia  addition  to  his  ticket  will  pav  US 
fare  to  the  first  stopping  place.  Atchison  etc.  B. 
Co.  V.  Gants,  88  Kan.  606. 

If  the  holder  deports  himself  properly,  the  oom- 
pany  has  no  right  to  refuse  the  ticket  or  to  eject 
him  before  reaching  the  station  named  to  tba 
ticket    Churchill  v.  Chicago  ft  A.  B,  Oow  67  HL  Ml 
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taking  fkrae  and  making  chaoipe,  which  would 
be  almost  impracticable  where  the  traTel  was 
large  and  the  stoppageB  frequent,  is  certainly 
patent;  and  the  enforcement  of  such  require- 
ments by  regulations  making;  it  to  the  interest 
of  passengers  to  comply  with  them,  and  re- 
couping tne  company  for  the  extra  service  im- 
posed on  ttie  employes  by  neglecting  them,  is 
the  only  practicable  method  of  enfordng  them. 
We  think  the  regulation  here  involved  is 
both  uniform  and  reasonable.  Counsel  for 
plaintifiF  assails  its  propriety  on  several  grounds: 

(1)  That  it  requires  the  passenger  to  pay  the 
same  amount  extra,  without  regard  to  the 
amount  of  his  regular  fare.  The  inconvenience 
to  the  carrier  resulting  from  the  failure  to  buy 
a  ticket  is  the  same  whether  the  distance  trav- 
eled be  long  or  short;  and,  as  this  is  the  ground 
of  the  extra  charge,  the  tmiformity  seems  emi- 
nentlyjust. 

(2)  He  complains  that  the  regulation,  is  en- 
forced as  against  passengers  boarding  the  train 
at  certain  stations,  and  not  at  others.  But  the 
only  stations  exempted  are  those  at  which  there 


are  no  offices  for  sale  of  ticketa  What  could 
be  more  just? 

(8)  He  says  the  extra  amount  Is  not  properly 
an  extra  charge,  but  a  forced  loan  levied  on  the 
passenger,  if  the  company  would  have  the 
right  to  exact  the  extra  fare,  surely  the  passen- 
ger is  not  injured,  because  it  repays  it  to  him. 

(4)  He  says  it  is  evident  the  regulation  does 
not  diminish  the  inconvenience  occasioned 
to  the  conductor,  but  hicreases  it,  because  un- 
der it  not  only  has  the  conductor  to  make 
change,  but  he  incurs  the  additional  trouble 
of  furnishing  the  return  coupon.  This  is  true 
as  to  each  iMurticular  case,  but  the  object  and 
effect  of  the  regulation  is  to  diminish  the  num- 
ber of  cases,  which  it  undoubtedly  accom- 
pUshesL  We  think  plaintiff's  action  has  no  le- 
gal foundation. 

It  is  therefore  ordered  and  decreed  that  the 
Judgment  appealed  from  le  annulled  and  re- 
versed; and  It  is  now  adjudged  and  decreed 
that  there  be  jud^ent  in  favor  of  defendant, 
and  rejecting  plaintiff's  demand,  at  his  cost  in 
both  courts. 


SOUTH  CAROLINA  SUPREME  COURT. 


Q.  W.  SHELL,  Admr.,  etc.,  Respt., 

Elliott  DUNCAN  et  al.,  and  J.  W.  COPE- 
LAND,  Appt. 

(....8.  a....) 

1«  The'^presnaiptioii  in  Ikvor  of  the  t»- 

liditgr  of  a  deed  of  land  sold  tbv  delin- 
Quent  taxes  wbioh  is  created  by  S.  C.  Gen. 
Stat.  S  818,  expressly  throwlnsr  the  burden  of 
proof  upon  the  party  impu^inff  the  convey- 
ance. Is  not  overcome  by  a  recital  In  the  deed 
sbowinflr  that  the  sale  was  not  made  on  the  day 
fixed  by  law,  since  It  will  be  presumed  that  an 
extension  of  time  was  lawfully  made  inasmuch 
as  the  comptroller,  with  the  approval  of  the  gov- 
ernor, has  power  to  make  such  extension. 

iMcOovem,  J.,  dissents,) 

8*  A  claim  of  homestead  is  barred  by  a 
sale  of  the  land  for  tazest  under  the  pro- 
vision of  the  South  Oarolina  Constitution,  which 
declares  that  "no  property  shall  he  exempt  from 
attachment  levy  and  sale  for  taxes,**  etc. 

8«  An  inchoate  rl^ht  of  dower  is  not  de- 
feated bir  a  tax  sale  where  the  lien  for  taxes 
attached  after  the  dower  right  had  become  fixed 
by  the  concurring  facts  of  marriage  and  the  hus- 
band*8  seisin. 

4«  An  inchoate  right  of  dower  is  not  a 
lien  within  the  meaning  of  S.  a  Gen.  Stat.  9  170, 
declaring  that  'taxes  shall  be  a  first  lien/*  and 
therefore  is  not  made  by  that  section  subordinate 
to  the  lien  for  taxes. 


(April,  1880.) 

APPEAL  from  a  decree  of  the  Circuit  Conrt, 
Lanrens  County,  oonfirming  a  master's  re- 
Sort  in  a  proceeding  for  the  sale  of  lands  of  a 
ecedent  to  pay  debts.    Reversed, 

The  action  was  brought  by  G.  W.  Shell  as 
administrator  with  will  annexed  of  John  T. 
Duncan,  against  Duncan's  heirs  at  law  and 
creditors,  asking  for  the  sale  of  real  estate  in 
aid  of  personalty  to  pay  debts,  and  callingon 
creditors  to  establish  their  demands.  The 
widow,  Elliott  Duncan,  answered,  claimmg 
dower  and  homestead  in  the  realty.  J.  W. 
Copeland,  a  Judgment  creditor,  answered,  set- 
ting up  a  title  to  certain  land  by  virtue  of  a 
deS  from  the  auditor  of  Laurens  County  un- 
der a  sale  made  by  the  treasurer  for  taxes  for 
the  fiscal  year  1885-86.  The  report  of  the 
master  holding  the  deed  void  and  sustaining 
the  widow's  claim  of  dower  and  homestead  was 
confirmed,  and,  from  this  decree  J.  W.  Cope- 
land  appealed. 

Mr.  sL  Y«  Simpson*  for  appellant: 

The  presumption  in  favor  of  the  tax  deed  Is 
sufficient. 

Cooke  V.  Pennington^  15  S.  C.  185. 

An  unimportant  recital  will  not  invalidate 
the  deed 

Martin  v.  Wilbourne,  2  Hill.  L.  896;  Harrison 
V.  MaxweU,  2  Nott  &  McC.  847;  1  Greenl.  Ev. 
p.  38,  §  26. 

The  lien  of  the  taxes  is  placed  even  above  the 
lien  for  the  purchase  money,  or  the  lien  attach- 


NoTB.— Tridou;*s  rigW  to  dower. 

The  testator  having  given  his  wife  the  clear  in- 
?^™K«?  *^®'***'^  real  estate,  and  an  assessment  bav- 
Jng  been  levied  upon  the  premises  for  a  permanent 
improvement,  the  life  tenant  should  pay  the  an- 
nual interest  on  the  asBesBment  and  the  principal 
uould  be  charged  against  the  remaindermen* 
BtUweU  V.  Doughty,  2  Bradf .  8U. 

An  assessment  upon  testator's  realty  must  be 
OL.R  A. 


borne  by  the  heirs;  the  widow  can  only  be  required 
to  bear  one  third  of  the  interest  of  the  capital  of 
the  assessments  upon  the  lands  assiinied  to  her  for 
dower.    (Running  v.  Carman,  8  Redf .  71. 

A  widow  is  not  chargeable  with  taxes  or  assess- 
ments. Taylor  v.  Bentley,  8  Bedf  .  4L  See  Harri- 
son V.  Feck,  66  Barb.  251 ;  Williams  v.  Ooz,  8  Bdw. 
Ch.178. 

Dower  rightB  of  widow.  See  Bverson  v.  HoMul- 
len  (N.  T.)  4L.  £L  A.  118,  fiots. 


See  also  7  L.  R.  A.  229. 
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ing  on  the  land  before  marriage '  of  the  hus- 
band; and  it  is  well  settled  that  a  homestead 
cannot  prevail  against  the  lien  for  the  purchase 
money;  and  in  case  ot  Janet  v.  Miller^  17  6.  C. 
886.  it  is  adjudged  that  "when  a  Judnnent  lien 
is  acquired  against  the  husband's  land  prior  to 
his  marriage,  and  the  land  is  sold  subseiqLuently 
thereto,  in  satisfaction  of  the  Judgment  debt, 
the  right  of  dower  of  his  wife  in  the  land  is 
defeated."  The  land  now  in  question  was  sold 
in  satisfaction  of  a  lien  placed  above  these 
liens. 

In  the  case  of  Smith  v.  Oatetoood,  8^8.  C.  888, 
the  land  was  sold  under  foreclosure  of  mort- 
gage. It  was  held  that  it  was  sold  subject  to 
this  prior  lien  for  taxes. 

In  Anndy  v.  DeSaussure,  12  S.  C.  611,  it  is 
said  that  unpaid  taxes,  ''as  was  held  in  Smith 
V.  QaUwood,  are  to  be  regarded  as  liens  prior 
to  that  of  the  mortgage." 

In  the  case  of  Lenly  v.  Bowie,  27  8.  C.  198, 
it  is  said  that  "an  outstanding  claim  of  dower 
is  an  incumbrance,  .  .  .  ana  was  covered  and 

guarded  against  in  covenant  against  incum- 
rances  embraced  in  general  warranty"  of 
deed.  In  Lamar  v.  ScoU,  4  Rich.  L.  516,  "the 
right  of  dower  Is  treated  by  conveyancers  in 
Et.gland  as  an  incumbrance,  and  for  most  pur- 
poses nothing  but  a  right  of  action." 

Meters,  Ferguson  ft  Featherstonef 
Ball  &  Watts  and  9.  F.  4.  Caldw^l.  for 
respondents: 

It  is  laid  down  as  a  general  rule  that  where 
the  statutes  make  a  tax  deed  evidence  of  title, 
such  deed  must  recite  enough  of  the  proceed- 
ings to  show  that  the  officers  making  the  sale 
had  authority  to  do  so. 

Cooley,  Taxn.  858,  862;  Blackwell,  Tax 
Titles,  *d6S;  Woodtoard  v.  Sloan,  27  Ohio  St. 
592. 

Thus  in  Indiana  the  deed  is  evidence  only  of 
the  facts  recited  in  it. 

Ward  V.  Montgomery,  57  Ind.  276. 

In  Tennessee  it  is  held  that  tlie  deed  must 
show  upon  its  face  that  the  sale  was  made  at 
the  time  and  place  required  by  law. 

Thompeon  v.  Laicrenee,  2  Baxt.  (Tenn.)  415. 

In  Missouri  the  deed  must  show  that  due  no- 
tice of  the  sale  was  given,  and  that  the  statute 
was  otherwise  complied  with. 

Abbott  V.  Doling,  49  Mo.  802;  Large  v.  Fisher, 
Id.  807. 

In  California  the  deed  is  evidence  only  if  it 
contains  recitals  of  compliance  with  the  re- 
quisites of  the  statute. 

BucknaU  v.  Story,  86  Cal.  67. 

So  in  Arkansas  it  has  been  held  that  the  re- 
citals of  the  deed  must  show  every  requisite 
complied  with. 

Hogins  v.  Brashears,  18  Ark.  242. 

And  if  the  recitals  show  that  there  was  an  ir- 
re^ilarity  in  the  proceedings,  the  deed  will  be 
void. 

Montgomery  v.  Birge,  81  Ark.  491;  Spain  v. 
Johnson,  Id.  814. 

A  tax  sale  other  than  on  the  day  fixed  by  law 
is  invalid. 

Dougherty  v.  Crawford,  14  S.  C.  628;  Roddy 
V.  l\trdy,  10  S.  C.  137. 

The  deed  conclusively  rebuts  the  statutory 
presumption. 

Cooke  V.  Pennington,  15  S.  C.  185. 

The  rights  of  Mrs.  Duncan  having  vested, 
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her  estate  in  dow^  was  not  sold,  hoX  Gopdsci 
took  the  land  sublect  to  dower.  Even  vha 
the  title  has  vested  in  the  State  \xj  way  of  !«> 
f eiture  for  taxes,  the  lien  of  a.mort^age  is  oat 
discharged.  • 

AnnSy  v.  DeSattuure,  12  S.  C.  611. 

Dower  cannot  be  defeated  by  sale  except  ii 
States  where  the  right  of  the  creditor  ig  beki 
superior  to  that  of  dower. 

1  Washb.  Real  Prop.  •207;  2  Scribner,  Dov- 
er, 2ded.  266. 

In  South  Carolina  the  right  of  dower  is  su- 
perior to  the  rights  of  creditors;  and  wb»f 
such  is  the  law  a  sale  for  the  nonpayment  d 
taxes  will  not  defeat  dower. 

1 1.£ad.  Cas.  Am.  L.  Heal  Prop.  887;  Bodp^ 
Y.  Brent,  8  Cranch,  C.  C.  894;T9'a2aA  v.  WHm, 
180  Mass.  124 

Until  dower  is  assigned,  the  widow  is  usi 
liable  for  taxes. 

1  Lead.  Cas.  Am.  L.  Real  Prop.  898;  Brsh 
son  V.  Taney,  1  Dev.  Eq.  77;  Feleh  y.  Finek,  5; 
Iowa,  568. 

The  interest  of  the  widow,  from  the  death  a! 
the  husbanU  until  doVer  is  admeasured,  is  c^ 
an  anomalous  character.  She  has  a  f  reehoi^: 
estate  in  one  <third  of  the  lands  of  which  tbe 
husband  died  seised,  yet  she  acquires  no  lift: 
of  possession,  nor  of  entry,  nor  can  she  est: 
cise  any  act  of  ownership,  until  that  third  pan 
is  set  out  to  her,  in  severalty. 

Lamar  v.  Scott,  4  Rich.  L.  516;  Weib  v.  BfiA 
68  N.  C.  271. 

The  best  that  the  court  can  possibly  do  f  jt 
Copeland,  if  his  deed  be  held  valid,  is  to  r- 
quue  the  widow,  upon  the  admeasuiemeot  d 
her  dower,  to  pay  her  proportion  of  the  taxe& 
Tills  has  been  done  in  certain  States. 

Peyton  V.  Jiiffiies,  SO  ULl^;  Wheeler  Y.  Ikm- 
son,  68  m.  54;  Feleh  v.  Finch,  52  Iowa,  5^ 

Simp8on»  Ch,  J.,  deUvered  the  followb^ 
opinion: 

This  case  involves  the  validi^  of  a  tax  title, 
under  which  James  W.  Copeland,  appelkni 
claims  the  land  in  dispute.  The  facts  of  Uh 
case  will  be  found  stated  in  the  "case.*  and 
therefore  they  are  omitted  here,  except  so  fa: 
as  may  be  necessiur  to  a  proper  uDderstandiBS 
of  this  opinion.  The  land  became  delinqcf-' 
in  the  iiscal  year  commencing  November  I. 

1885.  Under  the  Act  to  raise  supplies  ^ 
make  appropriations  for  that  year  aU  taxes  9^ 
came  due  and  pavable  from  uie  15th  of  Octo- 
ber to  the  15th  of  December,  1886,  and  by  th! 
12th  section  thereof  all  real  property  returo^i 
delinquent,  etc,  was  required  to  be  offered fc? 
sale  on  the  first  Monday  in  March,  1^7.  tVf[ 
due  advertisement  as  "now  provided  by  la^ 
the  Act  of  1882  having  provided  two'wttk«' 
advertisement.  If  there  had  been  no  cbsQ^ 
the  delinquent  lands,  under  this  Act,  sb>  al- 
have  been  sold  on  the  first  Monday  in  Mini. 
1887,  after  advertisement  of  two  weekf.  ti 
tlierein  provided;  but  the  General  AssemHy*''^ 

1886,  to  wit,  on  the  24th  of  December.  IS^ 
by  joint  resolution  extended  the  time  for  tk 
payment  of  the  taxes  of  that  fiscal  vear  '^ 
January  15,  1):^87,  and  this  extension  turi'-' 
cut  down  the  time  between  the  failing  due  <* 
the  taxes  and  the  time  for  the  sale  as  pravfV: 
in  the  original  Act,  to  wit,  one  month.  '^ 
Comptroller  General  extended  the  time  of  ^ 


1889. 


Shell  y.  Duncan. 


sale  to  the  first  Monday  In  April,  1887,  giving 
by  this  extension  the  two  months  and  a  half 
between  the  fallinfl^  due  of  the  taxes,  as  pro- 
vided in  the  joint  resolution  above,  and  the 
saiti,  as  had  been  given  in  the  original  Act. 
Uuder  this  extension  the  land  in  question  was 
sold  as  delinquent  lands  on  the  first  Monday  in 
April,  1887,  and  was  purchased  by  the  appel- 
lant. Copeland,  who  received  a  deed  from  the 
auditor.  At  the  trial  the  appellant  introduced 
this  deed,  and  stood  upon  it,  without  more;  no 
evidence  whatever  was  introduced  or  offered 
by  the  respondents.  The  master  found  the 
deed  in  valia,  and  this  finding  was  sustained  by 
tlio  circuit  jud^e;  hence  this  appeal. 

The  effect  of  a  valid  tax  deed  is  to  devest 
title,  and  to  transfer  the  land  from  the  delin- 
queut  taxpayer  to  the  purchaser  at  the  tax  sale: 
and  inasmuch  as  at  such  sales  it  became  notori- 
ous that  the  amount  paid  by  purchasers  was 
uniformly  trifling  in  comparison  with  the  value 
of  the  property  sold,  it  soon  became  an  estab- 
lished principle,  and  a  settled  rule  in  all  the 
states,  that  in  a  contest  over  such  sale  the  anus 
-was  upon  the  purchaser  to  prove  affirmatively 
and  rigidly  every  prerequisite  required  in  the 
Tax  Act;  and  so  rigidly  was  this  principle  en- 
forced by  the  courts  everywhere  and  so  difiS- 
cult  was  it  for  purchasers  to  comply  with  this 
rule,  that  it  soon  became  proverbial,  as  was 
said  in  (/Grady  t.  BamJiisel,  38  Cal.  287, 
"that  a  tax  title  was  no  title  at  all,  and  a  sale  for 
taxes  was  as  near  a  mockery  as  any  proceeding 
Slaving  the  appearance  of  legal  sanction  could 
be." 

The  difficulty  In  all  such  cases  was  to  prove 
the  existence  oi  all  the  prerequisites,  great  and 
small,  required  by  the  Acts,  and  demanded  bv* 
the  courts;  which  in  practice  proved  to  be  al- 
most impossible.  To  relieve  tax  sales  from 
this  mockery,  and  to  give  some  efficiency  to  the 
tax  machinery  by  which  the  State  is  supplied 
with  the  means  necessary  to  its  existence.  Acts 
have  been  passed  in  many  of  the  States  abro- 
gating the  rigid  rule  referred  to  above,  and 
giving  a  prima  facie  j)resumption  of  validity  to 
tax  deeds,  and  throwing  the  onus  of  showing 
Invalidity  upon  the  party  assailing  them. 
There  is  such  an  Act  in  this  State  (§  818,  Gen. 
Stat.),  which  provides  as  follows:  "The  con- 
veyance of  land  sold  at  any  delinquent  land 
sale  shall  be  prima  facie  evidence  of  title,  and 
shall  create  the  presumption  that  every  prereq- 
uisite of  the  law  has  been  fully  complied  with, 
the  burden  of  proof  being  in  every  instance 
upon  the  party  impugning  such  conveyance." 
^ow  what  is  the  true  meaning  of  this  section, 
and  what  effect  is  it  to  have  upon  tax  sales  in 
this  State?  Is  it  to  be  enforced  or  is  it  to  be 
disregarded?  While  it  is  conceded  that,  in  the 
absence  of  any,  and  of  all,  statutory  provisions 
to  the  contrary,  it  is  a  settled  rule  of  law  (as 
Rtated  above)  that  upon  a  sale  of  land  for  de- 
linquent taxes  neither  a  tax  deed  itself,  nor 
any  recitals  contained  therein,  are  evidence 
against  the  owner  that  the  proceeding  has  been 
regular,  and  therefore  in  such  case  that  the  ne- 
cessity of  affirmative  proof  by  the  purchaser  of 
all  the  legal  prerequisites  even  in  the  minutest 
degree  must  be  made,  yet  can  it  be  said,  in  the 
face  of  this  section,  that  this  necessity  still  ex- 
ists here? 

The  language  of  the  section  is  by  no  means 
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ambiguous;  on  the  contrary  it  is  plain,  explicit 
and  direct  It  provides  in  express  terms:  (1) 
that  the  conveyance  (the  deed  of  the  auditor) 
shall  be  prima  facie  evidence  of  title;  (2)  that 
it  shall  create  the  presumption  that  ever^  pre- 
requisite of  the  law  has  been  complied  with;  (3) 
that  the  burden  of  proof  in  every  instance  is 
upon  the  party  impugning  such  conveyance. 
In  other  words,  that  the  purchaser  has  nothing 
to  do  but  to  throw  down  this  deed,  and  there 
to  rest  until  the  assailing  party  shall  show  by 
evidence  that  some  material  prerequisite,  some 
necessary  preliminary  step  in  the  tax  machin- 
erv,  has  not  been  complied  with,  and  upon  the 
failure  to  show  this  the  deed  must  stand. 

This  mav  or  may  not  be  a  wise  Act,  and  no 
doubt,  under  its  operation,  valuable  real  estate 
may  sometimes  change  hands  for  a  mere  song; 
but  what  has  the  court  to  do  with  that  matter? 
The  Act  is  upon  the  statute  book,  it  is  the  law 
of  the  State,  and  the  citizens  of  the  State  have 
been  invited  thereby  to  attend  tax  sales  and  to 
purchase  property  under  its  protection,  and  the 
courts  cannot  hesitate  to  enforce  it  on  the 
ground  of  dangerous  consequences.  If  it  be  a 
bad  law,  it  should  be  repealed  by  that  power 
authorized  to  repeal  as  well  as  to  make  laws; 
and,  as  was  once  said  by  adistin^ished  official 
of  this  country,  "There  is  no  easier  way  of  hav- 
ing a  bad  law  repealed  than  by  rigidly  enforo- 
ine  it  while  it  is  the  law." 

Now  the  pertinent  question  arises:  Did  the 
assailing  parties  below  show  by  evidence  in  this 
case,  amrmative  or  otherwise,  that  any  prereq- 
uisite l^ad  been  omitted,  by  the  officers  charged 
with  the  tax  duties,  in  the  sale  in  question? 
The  onus  to  do  this  was  clearly  and  absolutely 
upon  them,  or  section  818  is  even  more  than  a 
mockery,  it  is  a  legislative  fraud. 

No  testimony  was  introduced  by  the  respond- 
ents,— not  a  word.  It  is  clear,  then,  that  the 
assailants  have  not  removed  the  prima  fade 

S resumption  in  favor  of  appellant  by  any  af- 
rmative  evidence  of  their  own.  It  is  contend- 
ed, however,  that  such  evidence  is  found  in  the 
deed  of  the  appellant  in  its  recitals.  Now, 
conceding  that  an  assailing  party  may  rely  upon 
the  recitals  in  the  deed,  but  yet  this  could  only 
be  effectual,  not  where  the  recitals  fail  to  show 
a  compliance  in  every  particular,  but  only 
where  they  affirmatively  show  a  noncomplianoa 
in  one  or  more  of  the  necessary  prerequisites. 
In  other  words,  the  deed  of  the  auditor  is  not 
bound  to  state  in  its  recitals  that  such  prerea- 
uisite  step  by  step  was  taken  and  performed. 
It  may  state  nothing  in  so  far  as  the  prima 
fade  presumption  is  concerned,  in  the  first  in- 
stance. But  if  it  does  contain  recitals  as  to 
what  was  done,  and  these  recitals  show  that 
certain  prerequisites  were  omitted,  and  others 
not  required  were  done  in  their  stead, — ^then  it 
may  be  that  the  assailing  party  could  rely  on 
these  redtals  as  the  foundation  of  its  attack. 
This  seems  to  have  been  the  course  in  part 
adopted  in  the  assault  below. 

The  master,  holding  as  matter  of  law  that 
the  sale  should  have  been  in  March,  1887,  as 
require  by  the  Act  of  1885,  supra,  and  finding 
as  matter  of  fact,  from  the  recitals  in  the  deed, 
that  said  sale  was  not  made  until  April,  1887, 
held  that  it  thus  appealed  from  said  recitals 
that  a  material  prerequisite  as  to  the  time  of  tho 
sale  had  '|not  been  complied  with,  and  cona^ 


for  tbc  same  period;  and  ibe  real  queatioo  b 
vbetlier  tbat  ofQccr  Lad  nny  autbority  to  make 

<uch  exteQsLon. 

Oen.  SLai.g  562:  "TheComptrollerOcneral, 
with  tbc  upproval  of  thecovemor,  may  extend 
Ihe  time  for  tbe  performance  of  tbe  duties  im- 
IHwed  upon  the  county  otacers  or  for  the  assess- 
mcDt  and  collection  oi  taxes;  and  wbea  aucli  as- 
sessment and  collection  of  taxes  are  Decesanrily 
delayed,  tbe  Comptroller  Qenersi  maypoatpone 
Uie  lime  witbin  which  tbe  penalliea  imposM  bj 
law  would  attach."  It  seems  to  mc  that  under 
tbe  provisions  of  this  eection  the  Comptroller 
Qeoernl,  with  tbe  approval  of  the  Qorernor, 


roav,  fl rat  "extend  tlie  time  for  tiie  performance 
of  tue  duties  imposed  upon  the  county    "" 
in  relatioD  to  the  assessment  and  colle 


,"  second,  extend  the  time  "for  the 
It  and  collection  of  taxes;"  and,  third, 
.  "wbere  such  assessment  and  collection  of  taxes 
are  necessarily  delayed,  tbe  Comptroller  Gen- 
era) may  postpone  tbe  time  within  which  tbe 
Senalliea  imposed  by  law  would  attach."  The 
rst  two  may  be  done  by  the  Comptroller  Gen - 
trnl,  only  "with  the  approval  of  tbe  Governor" 
ivtiile  Ihe  third  it  would  seem  may  be  done 
without  Huch  approval- 

Now  as  one  oi  the  duties  imposed  upon  tbe 
county  officers  charged  with  tbe  assessment 
and  collection  of  taxes  unquestionably  is  to  sell 
delinquent  lands  at  the  lime  specified  by  Bta^ 
ute,  it  scema  lo  me  to  follow  necessarily  that 


extend  tbe  time  for  the  sale,  and  that  the  sate 
was  mnde  at  tbe  time  Sxed  by  sucb  eztenslon. 
It  Is  true  that  these  recitals  do  not  show  Ibsl 
such  extension  was  made  by  the  Comptroller 
■OeneraJ  "with  Ibe  approval  of  tbe  Governor;" 
but,  what  is  more  to  tbe  point,  it  is  equally 
true  that  such  recitals  do  not  show  that  be  acted 
without  the  approval  of  tbe  Governor;  and  be- 
sides Ihe  general  presumption  that,  in  the  ab- 
sence of  evidence  to  tbe  contrary,  a  public  offi- 
cer has  done  his  dutv,  we  are  bound  by  the 
express  terms  of  section  313,  above  quoted,  to 
presume  that  "  every  prerequiaile  of  the  law 
has  been  ftilly  complied  with,"  and  therefore 
to  presume  that  such  extension  by  the  Comp- 
troller General  was  made  with  the  approval  of 
the  Governor. 

The  fact  that  the  deed  recites  that  the  fli^t 
Monday  in  March  fell  on  the  4tb  instead  of  rhe 
7th  of  that  month  becomes  wholly  immaterial 
in  view  of  the  fact  that  tbe  sale  was  not  made 
in  March,  the  time  fixed  originally  by  Statute, 
but  in  April  at  tlie  time  as  extended  by  Ihe 
Comptroller  General.  So  also  as  to  tbe  recital 
«f  tbc  ninety-one  days,  which  becomes  wholly 
immaterial  in  view  of  the  fact  shown  plainly 
on  the  face  of  the  deed  that  it  was  not  executed 
until  more  then  a  year  and  a  day  afcer  tbe  sale 
— tbe  sale  having  been  made  on  the  4th  of 
April,  1887,  and  tbe  deed  not  having  been  ex- 
ecuted until  the  lOlh  of  May,  1888.  as  shown 
by  i's  date,  as  well  as  found,  as  matter  of  fact, 
t^  the  master.  It  therefore  becomes  unneces- 
eary  to  inquire  whether  tbe  deed  could  have 
fiL.R.A. 


a  question  which  seems  to  navo  been  left  In 
some  obscurity  by  the  apmrently  conflicUne 
terma  of  seettooa  397  and  306  of  tbe  Qenerd 

Statutes. 

All  the  other  oblecdons  to  the  tax  title  are 
negative  In  their  character,  that  is  to  say,  rest 
upon  the  allegation  that  certain  prerequLdlea 
do  not  appear  from  the  terms  of  tbe  deed  to 
have  been  complied  with;  but,  as  we  liave  seen, 
objectionB  of  this  cboracler  cannot  avail,  for 
Ibey  are  overcome  by  the  presumption  declared 
by  section  318  in  favor  of  the  deed. 

Tbe  second  question  presented  by  the  appeal 
— whether  tbe  widow  ia  entitled  to  dower  and 
homestead,  either  or  both,  notwithstanding  tbe 
validity  of  the  tax  title — appears  to  me  lo  be 
one  of  much  more  difficulty,  at  least  so  far  as 
the  claim  of  dower  is  concerned.  Aa  to  the 
claim  of  homestead,  it  seems  to  me  clear  thai. 
under  tbe  express  provisions  of  the  Coustilu- 
tion  as  well  as  of  the  Aclsof  Ihe  Qencral  Asaem- 
bly  passed  in  pursuance  thereof,  the  claim  of 
homestead  is  subordinated  to  the  [>ayment  of 
taxes;  and  hence  whenever  land  is  sold  fur 
taxes  the  purchaser  takes  title  free  from  the 
daim  of  homestead. 

It  only  remains,  therefore,  to  consider  tbe 
question  whether  the  widow's  claim  of  dower 
has  been  tarred  or  defeated  by  tbe  sale  of  the 
land  out  of  which  dower  is  clsimed,  for  taxes 
Aal  understand  it  the  taxes  for  which  the  land 
was  sold  were  thus  Imposed  for  the  fiscal  year 
begioniag  tbe  1st  of  November,  1865,  and  un- 
der the  provisions  of  section  170  of  tbe  Genera; 
Statutes  became  alien  on  the  land  at  that  date. 
It  appears  that  Buncan,  the  testator,  diedsome 
time  in  the  year  1886,— after  the  lien  for  taxes 
bad  attached  but  before  the  sale  took  place. 
Whether  the  demandant  was  Ibe  wife  of  testa- 
tor on  the  1st  of  November,  1886,  does  not  ap- 
pear in  the  "case,"  inasmuch  as  under  the 
view  taken  both  by  the  master  and  the  circuit 
judge  It  was  immaterial  to  inquire;  but  as 
there  is  every  probal>ility  that  such  was  tbe 
fact,  I  shall,  in  this  discussion,  assume  it  to  b« 
so,  though,  of  course,  according  to  my  view, 
it  would  be  necessaiv  to  send  the  case  back  for 
tbe  determination  or  that  question  of  fact  be- 
fore any  final  determination  of  tbe  widow's 
right  to  dower  could  properly  be  reached. 
Assuming,  Iben,  that  the  demandant  was  the 
wife  of  the  testator  at  and  before  the  lime 
when  tbe  lien  for  taxes  was  fixed  upon  ibe 
land,  and  therefore  that  her  inchoate  rigbt  ot 
dower  had  attached  to  the  land  before  tbe  lien 
for  taxes  arose,  the  question  to  be  determined 
Is  whether  the  rigbt  ot  dower  has  been  defeat- 
ed by  a  sale  under  such  lien  after ^cb  inchoata 
rigbt  had  become  consummate  and  vested  by 
the  death  of  the  husband.  8o  far  as  I  am  ic- 
formed  we  have  do  case  in  this  State  deciding 
this  question.  We  have  several  casea  whicb 
decide  that  a  sale  of  land  under  a  lien  fixed 
upon  it  before  marriage,  and  therefore  before 
tbe  inchoate  right  of  dower  has  attached,  will 
defeat  tbe  widow's  claim  of  doner  (O^t*  t. 
Orafts,  a  McCord,  L.  64;  Mey  v.  Meg,  Birh. 
Eq.  Cos.  878;  Joitet  v.  Miller.  17  8.  C.  S»; 
fifiieU  V,  f^loan,  32  B.  C.  151;  Broit»  v.  Giu. 
a»  8.  C.  361);  but  in  all  of  these  case*  tb«  li» 
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bad  qbeen  fixed  upon  the  land  before  the  in- 
choate right  of  aower  bad  attached;  and,  so 
far  as  I  can  discover,  there  is  nothing  said  in 
any  of  these  cases  which  would  warrant  the 
idea  that  the  right  of  dower  would  be  defeated 
where  the  lien  arose  after  the  inchoate  ri^ht  of 
dower  had  attached.  On  the  contrary,  the  in- 
tention in  some  of  those  cases  is  very  strong 
that  a  lien  subsequently  arising  is  subordinate 
to  the  inchoate  right  of  dower  which  has  pre- 
viously attached;  and  this,  it  seems  to  me,  up- 
on well  settled  -general  principles,  is  the  cor- 
rect view  But  it  may  be  said,  conceding  this 
to  be  so,  yet  the  Le^lature  has  expressly 
declared  by  section  170  of  General  Statutes, 
that  taxes  **  shall  be  a  first  lien  in  all  cases 
whatsoever  upon  the  property  taxed;"  and 
hence  it  is  argued  that  the  lien  for  taxes  over- 
rides the  lien  or  incumbrance,  as  it  is  called, 
arising  from  the  wife's  inchoate  right  of  dower. 
Whether  the  inchoate  right  of  dower  can  prop- 
erly be  regarded  either  as  a  lien  or  incumbrance 
will  be  hereinafter  considered,  as  it  is  proposed 
first  to  examine  the  terms  of  section  170,  which 
is  in  these  words?  *'  All  taxes,  assessments  and 
penalties,  legally  assessed,  shall  be  considered 
and  held  as  a  debt  payable  to  the  Btate  by  a 
party  against  whom  the  same  shall  be  charged; 
and  such  assessments  and  penalties  shall  be  first 
lien  in  all  caaes  whatsoever  upon  the  property 
taxed;  the  lien  to  attach  at  the  be^nning  of  the 
fiscal  year  during  which  tha  tax  is  levied;  and 
auch  taxes  shall  be  first  paid  out  of  the  assets 
of  any  estates  of  deceased  persons  or  held  in 
trust  as  assignee  or  trustee,  as  aforesaid,  or 
proceeds  of  any  property  held  on  execution  or 
attachment;  and  the  county  treasurer  may  en- 
force the  said  lien  by  execution  against  the  said 
property;  or  if  he  cannot  levy  thereon,  he  may 
proceed  by  action  at  law  against  the  person 
nolding  said  property.  When  any  real  estate 
fihall  be  sold  under  any  writ,  order  or  proceeduig 
in  any  court,  the  court  shall,  on  motion  of  any 
person  interested  in  the  real  estate,  or  in  the 
purchase  cr  proceeds  of  the  real  estate,  or  sale 
thereof,  order  all  taxes,  assessments  and  pen- 
alties charged  thereon  to  be  paid  out  of  the  pro- 
ceeds of  such  sale,  as  a  lien  prior  to  all  others." 
Upon  this  section  two  questions  arise:  (1) 
whether  the  Legislature  intended  to  give  the 
lien  for  taxes  priority  over  the  inchoate  right  of 
dower  which  had  previously  attached;  (2)  if 
60,  whether  the  Legislature  had  the  power, 
under  the  provisions  of  the  Constitution,  to 
subordinate  this  previously  existing  right  to  a 
lien  subsequently  created.  As  to  the  first  ques- 
tion it  will  be  observed  that  the  Legislature, 
after  declaring  that  taxes  shall  be  considered  a 
debt  to  the  State,  proceeds  to  declare  that  such 
debt  shall  be  a  first  lien  on  the  property  taxed, 
which  would  seem  to  imply  that  the  idea  in 
the  legislative  mind,  in  using  the  term  "lien," 
was  that  of  a  security  for  the  payment  of  a 
debt,  and.  that  the  language  used  in  the  section 
is  to  be  construed  as  meaning  that  the  lien 
thereby  created  to  secure  the  payment  of  this 
debt  to  the  State  should  have  priority  over 
every  other  lien  designed  to  secure  the  pay- 
ment of  any  other  debt.  If  this  be  the  proper 
construction  of  the  language  used  in  the  sec- 
tion, then  it  is  quite  certain  that  the  inchoate 
right  of  dower  is  not  included,  for  such  right 
can,  in  no  sense,  be  regarded  as  a  debt  secured 
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by  a  lien.  If,  however 
construction,  then  it  becc 
sider  the  question  passed 
the  inchoate  right  of  do¥ 
garded  as  a  lien  in  the 
used  in  section  170. 

In  2  Scribner  on  Dowc 
following  language:  "  I 
with  predsion  the  natu 
choate  dower  interest  ^ 
right  of  property.  A  cei 
pression  uniformly  cha 
sions  of  the  snbject,  and 
commonly  attended  wi 
suits;"  and  after  considei 
the  nature  and  qualities  c 
discussed,  the  author  con 
"Although,  therefore, 
dower  cannot  be  properly 
inlands,  nor  indeed  a  vest 
notwithstanding  the  diffi 
accuracy  the  precise  leg; 
terest,  it  may  neverthelt 
from  the  authorities  thi 
right,  possessing,  in  cont 
attributes  of  property,  an 
valued  as  such." 

The  inchoate  right  of  d 
as  such  a  substantial  rig 
afifordabasisforan  actioi 
V.  Canaday,  68  N.  Y.  2 
Buzick  V.  Suzkk,  44  low; 

Its  present  value  ma 
tained  and  protected  {Qor 
282, 49  Am.  Hep.  818),  an 
has  been  held,  in  the  case 
not  reported,  but  referro 
V.  Brown,  2  Hill,  Ch.  56 
tion  of  a  wife's  inchoate 
sufficient  considieration  tc 
ly  voluntary  deed  from 
use  of  his  wife,  as  againe 
I  have  not  been  able  to 
which  the  inchoate  rig] 
treated  ajs  a  lien  in  the 
term.  These  authorities 
unmistakably  to  the  co 
choate  right  of  dower  is 
property  and  not  a  lie 
Mr,  Justice  McGowan  in 
S.  0. 190,thedisanctionl 
of  dower  and  property  : 
observed.  One  conveys 
in  the  property  itself,  whi 
veys  the  idea  of  the  pov 
erty. 

As  is  said  in  Park  on 
with  approval  In  Cunnii 
Rich.  £q.  140,  the  incho; 
"a  right  attaching  by 
which,  although  it  may  p 
into  effect  (as  where  the 
time  of  the  husband),  y 
that  the  fact  of  marriage 
concurred  is  so  fixed  on  1 
a  title  paramount  to  that 
claiming  under  the  husl 
act.  After  this  right  ht 
held  by  the  wife  entire! 
husband,  and  it  cannot  b 
or  omission  on  his  part. 
A(fg.  Co,  12  S.  C.  485;  Si 
S.  C.  680." 
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It  is  true  that  we  have  several  cases  in  this 
State  which  speak  of  the  inchoate  right  of 
dower  heing  an  incnmbrance  {Polk  v.  Sumter, 
2Btrob.  L.  81;  Lamar  ▼.  Scott,  4  Rich.  L.  516; 
Jeter  y.  Olenn,  0  Rich.  L.  874;  LeUlyY.  Bowie, 
27  S.  C.  193);  but  an  examination  of  those  cases 
will  show  that  the  term  "incumbrance"  is  not 
used  in  the  sense  of  a  *'  lien,"  but  rather  in  the 
sense  of  an  outstanding  paramount  title,  which 
operates  as  a  breach  of  the  covenant  of  seis- 
ure.  See  the  definition  of  an  incumbrance  by 
C/iief  Justice  Parsons  in  Prescott  v.  Trueman,  4 
Mass.  629p  quoted  with  approval  in  Polli  v. 
Sumter,  eitpra,  as  well  as  the  case  of  Jones 
V.  Gardner,  10  Johns^  266,  also  cited  in  that 
case,  in  which  the  court  speaks  of  the  inchoate 
right  of  dower  as  the  wife's  contingent  life  es- 
tate in  one  third  i)art  of  the  land.  But  I  do 
not  find  any  case  in  which  the  inchoate 
right  of  dower  is  spoken  of  as  a  lien.  On  the 
contrary,  the  case  of  Banekett  v.  Smith,  2  Rich. 
L.  164,  recognized  and  followed  by  this  court 
as  at  present  orizanized  in  the  case  of  William- 
$on  V.  Ocuque,  24  S.  0.  100,  would  seem  to  be 
inconsistent  with  the  idea  that  the  inchoate 
right  of  dower  is,  in  any  proper  sense  of  that 
term,  a  lien. 

But  in  addition  to  this  we  find  in  another  sec- 
tion (288)  in  the  same  chai)ter  of  the  General 
Statutes  which  contains  section  170,  a  provision 
in  these  words:  '*That  at  all  sales  of  land  for 
taxes,  only  the  right,  title  and  interest  of  the 
one  in  whose  name  the  land  has  been  listed  and 
assessed  shall  be  sold," — with  a  further  pro- 
viso in  these  words:  "that  nothing  herein 
contained  shall  prevent  the  priority  of  the  lien 
for  taxes  over  any  incumbrance  created  by  or 
against  the  owner  of  the  property  listed  for  tax- 
ation. "  Now  as  this  land  was  assessed  for  taxes 
in  the  name  of  the  husband,  it  is  clear  that  noth- 
ing but  his  right,  title  and  interest  therein  could 
be  sold  for  the  taxes  thus  assessed;  but  as  Uie 
broad  terms  used  in  the  proviso  might  leave  it 
as  least  doubtful  whether  the  purchaser  at  the 
sale  for  taxes,  having  bought  only  the  interest 
of  the  delinquent  taxpayer,  which  interest 
would  be  subject  to  any  liens  that  might  have 
been  previously  fixed  upon  the  land,  would  not 
take  his  title  subject  to  any  previous  lien,  the 
second  proviso  was  added,  declaring  "  that 
nothing  herein  contained  shall  prevent  the 
priority  of  the  lien  for  taxe9  over  any-  incum- 
brance created  by  or  against  the  owner  of  the 
property  listed  for  taxation,"  for  the  manifest 
purpose  of  enabling  the  purchaser  to  obtain  a 
title  for  all  the  right,  title  and  interest  of  the 
former  owner  free  from  any  lien  which  may 
have  been  previously  fixed  upon  the  property 
either  by  the  owner  himself  or  by  operation 
of  law. 

Now,  what  is  the  right,  title  and  interest 
which  a  married  man  has  in  land  of  which  he 
is  seized  during  coverture?  It  certainly  is  not 
such  an  absolute,  unqualified  interest  as  would 
enable  him  to  alienate  it,  free  from  the  claim  of 
dower,  either  by  deed  or  devise;  but  his  aliena- 
tion is  always  subject  to  the  wife's  right  of 
dower,  which  can  only  be  released  or  extin- 

fuishcd  by  her  own  act.  Nothing  that  the 
usband  may  do  can  in  any  way  affect  it.  From 
this  it  follows  that  when  the  ri^ht,  title  and 
interest  of  the  husband  is  sold,  either  directlv 
by  himself  or  through  the  medium  of  an  of- 
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fleer  of  the  law,  the  purchaser  takes  oo  more 
than  what  was  sold — ^the  right,  title  and  inter- 
est of  the  husband,  which  does  not  include  the 
dower  interest;  and  hence  the  purchaser  must 
take  his  title  subject  to  the  wife's  right  of 
dower.  My  conclusion,  therefore,  is  tlmt  the 
Legislature  never  intended  to  give  the  lien  for 
taxes  priority  over  the  inchoate  right  of 
dower  which  had  attached  before  sucn  lien 
arose,  but  only  intended  to  give  the  lien  for 
taxes  priority  over  all  other  liens  to  secure  the 
payment  of  any  debt  created  by  or  against  the 
defaulting  taxpayer.  Taxes  having  been  de- 
clared  by  the  section  under  consideration  to 
be  "a  debt  payable  to  the  State,"  it  was  but 
natural  that,  m  analogy  to  the  provisions  of 
the  Statute,  giving  a  preference  to  debts  due  the 
public,  in  prescnbing  the  order  for  the  pay> 
ment  of  debts  due  by  an  insolvent  estate,  *a 
similar  preference  should  be  given  to  the  lien 
for  taxes  over  all  other  liens  to  secure  the  pay- 
ment of  any  other  debts;  and  such  I  believe  to 
be  the  true  intent  and  meaning  of  section  17^ 
ot  the  General  Statutes. 

But  if  I  should  be  in  error  in  this,  there 
would  still  remain  the  further  question,  whether 
the  Legislature,  under  the  provisions  of  the 
Constitution,  has  the  ix>wer  to  give  the  lien  for 
taxes  priority  over  the  inchoate  right  of  dower 
which  had  attached  before  such  lien  had  been 
created.  If  the  inchoate  right  of  dower  is  to  be 
regarded  as  a  substantial  right  of  property  aris- 
ing out  of  contract,  then  it  would  seem  to  fol- 
low that,  under  the  contract  clause  of  the  Con- 
stitution forbidding  any  legislation  which 
impairs  the  obligation  of  a  contract,  the  Legis- 
lature would  have  no  such  power. 

While  we  have  no  authority  in  this  State,  so 
far  as  I  know,  upon  this  question,  it  must  be 
confessed  that  the  decided  weight  of  authority 
elsewhere  seems  to  be  in  favor  of  the  view  that 
though  marriage  is  regarded,  in  law,  simply  as 
a  civil  contract,  and  tnough  that  relation  is  a 
condition  precedent  to  the  creation  of  the  right 
of  dower,  yet  the  right  of  dower  does  not  pro- 
ceed from  or  rest  upon  the  marital  contract, 
but  is  conferred  by  positive  act  of  law  (2  Scrib- 
ner,  Dower,  1-8,  and  the  cases  there  cited);  and 
hence  it  has  been  held  in  many  cases,  and  the 
doctrine  has  been  adopted  by  eminent  text 
writers,  that  what  the  law  creates  it  may  also 
destroy,  and  consequently  that  the  Legislature 
has  full  power  to  enlarge,  abridge  or  entirely 
take  away  the  inchoate  right  of  dower.  See 
Cooley,  (Jonst.  Lim.  861;  5  Am.  &  ^&  ^' 
cyclop.  Law,  904;  and  the  cases  cited  in  2  Scrib- 
ner.  Dower,  9-21,  though  that  author  seems  to 
think  that  such  legislation  can  only  operate 
prospectively.  See  also  BandaU  v.  Kreiger,  90 
U.  S.  28  Wall.  137  [23  L.  ed.  124]. 

But  as ,  under  the  view  which  I  take  of  the 
proper  construction  of  section  170,  this  ques- 
tion cannot  arise,  I  do  not  propose  to  consider 
it  further,  but  will  reserve  mv  opinion  until  a 
case  is  presented  in  whicli  the  question  prop- 
erly arises. 

1  think,  therefore,  that  the  judgment  of  the 
circuit  court,  in  so  far  as  it  declares  the  tax  title 
invalid,  and  in  so  far  as  it  allows  the  claim  of 
homestead,  should  be  reversed,  and  that  as  to 
the  question  of  dower  the  case  be  remanded  to 
the  circuit  court  for  the  purpose  of  detennin- 
ing  these  questions  of  fact:    (1)  whether  the 
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demandant  was  the  "wife  of  the  testator  at  and 
before  the  lien  for  taxes  arose;  and  (2)  whether 
she  was  his  wife  at  the  time  the  Act  giving  a 
lien  for  taxes  was  origiDidly  adopted;  and  if 
Uiese  questioDS  be  afSrmativelv  answered,  then 
that  judgment  be  rendered  in  favor  of  the  claim 
for  dower. 

HcGowaBt  A  J.,  delivered  the  followiDg 
opiDion: 

This  was  an  action  to  marshal  and  settle  the 
estate  of  John  F.  Duncan,  deceased,  brought 
by  G.  W.  Shell  as  administrator  with  the  will 
annexed.  The  complaint  alleges  that  John  F. 
Duncan  died  seised  of  1,284  acres  of  land,  but 
considerably  involved,  and  that  the  sale  of  the 
land  was  necessary  for  the  payment  of  the 
debts  of  the  deceased.  The  widow,  Elliott 
Duncan,  an  adopted  daughter  of  the  deceased, 
Susan  E.  P.  Duncan,  a  minor,  and  the  National 
Bank  of  Newberry,  a  creditor  in  judgment, 
were  made  parties  defendant  The  widow  by 
her  answer  claimed  dower  In  the  land,  and 
homestead  in  both  land  and  personalty.  The 
Bank  of  Newberry  claimed  a  lien  upon  the 
land.  The  cause  was  referred  to  the  master,  who 
called  in  the  creditors,  and  among  them  came 
in  James  W.  Ck>peland,  who  set  up  a  judgment 
SB  assignee  against  the  testator  Duncan,  and 
also  tiUe  to  1,200  acres  of  the  land,  by  virtue  of  a 
purchase  at  a  sale  of  the  land,  at  a  delinquent 
land  sale  for  taxes,  and  a  deed  therefor  from  the 
auditor  of  Laurens  County,— ^a  copy  of  which 
is  found  in  the  case.  The  master,  among  other 
things  not  now  before  us,  reported  as  to  the 
claim  to  the  land  under  tax  title  as  follows: 
**  The  taxes  for  which  the  land  was  sold  were 
for  the  fiscal  year  commencing  November  1, 

1885,  The  Act  of  the  Legislature  to  raise  sup- 
plies and  make  appropriations  for  that  year 
provided  by  section  8,  '  that  all  taxes  therein 
assessed  should  be  due  and  payable,  from  the 
15th  day  of  October,  1886,  to  the  15th  day  of 
December,  1886,'  and  by  section  12  *  that  all 
real  property  returned  delinquent  by  the  treas- 
urer shall  be  offered  for  sale  on  the  first  Mon- 
day in  March,  1887,  oiter  due  advertisement' 
as  provided  by  law.  The  first  Monday  in 
March,  1887,  was  the  7th  of  the  month.  The 
deed  from  the  auditor  to  James  W.  Copeland 
refers  to  it  as  if  it  was  on  the  4th  day  of  the 
month.  The  deed  recites,  too,  that  by  virtue 
of  authority  of  an  Act  entitled  '  an  Act  to 
Regulate  the  Time  for  CollectineTaxes  by  Ex- 
ecution of  Distress,'  approved  December  24, 

1886,  the  Comptroller  General  extended  the 
time  for  the  advertisement  and  sale  of  delin- 
quent lands  in  Laurens  County,  so  that  tbe  sile 
thereof  misht  be  held  on  tbe  4th  day  of  April, 

1887,  and  the  county  auditor  of  Laurens  Coun- 
ty, pursuant  thereto,  advertised  the  above-des- 
cribed property  in  the  Laurensville  Herald  for 
two  weeks  as  delinquent  lands,  to  be  sold  by 
the  county  treasurer  of  Laurens  County  on 
that  day;  and  that  at  a  sale  so  made  by  the 
county  treasurer  of  Laurens  on  that  day  James 
W.  Copeland  offering  to  pay  the  amount  of 
the  taxes,  assessments  and  penalties  ($118.77) 
charged  on  the  above-described  property,  for 
the  least  Quantity  thereof,  to  wit,  1,200  acres, 
became  the  purchaser,  and  having  paid  that 
amount  into  the  county  treasury,  a  certificate 
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of  purchase  for  the  quantity  so  sold  was  given 
to  him  accordingly,"  etc 

"Now,  as  we  have  seen,  the  Act  of  December 
24,  1886,  does  not  give  the  authority  to  the 
Comptroller  Gtoneral  to  extend  the  time  for  tha 
advertisement  and  sale  of  delinquent  lands,  but 
merely  provides  that  county  treasurers  shall 
not  proceed  to  collect  taxes  b^  execution  or 
dbtress  until  ten  days  after  the  15  per  cent  pen- 
alty has  attached,"  etc. 

''Section  552  of  the  General  Statutes  (1882) 
does  provide  that  'the  Comptroller  General, 
with  the  approval  of  the  €K)vemor,  may  extend 
the  time  for  the  performance  of  the  duties  im- 
posed upon  the  county  ofiBcers  or  for  the  assess- 
ment and  collection  of  taxes;  and  when  such 
assessment  and  collection  of  taxes  are  neces- 
sarily delaved,  the  Comptroller  General  may 
postpone  the  time  within  which  the  penalties 
imposed  by  law  would  attach,'  etc.  Did  the 
Comptroller  General,  with  the  approval  of  the 
Governor,  have  the  authority  of  this  section  to 
extend  the  time  for  the  advertisement  and  sale 
oi  delinquent  lands?  If  so,  he  also  had  the  au- 
thority to  extend  the  time  for  the  payment  of 
taxes  beyond  that  fixed  by  the  Act  or  Decem- 
ber, 1885,  making  the  assessment  for  the  fiscal 
year,  commencing  November  1, 1885,  and  also 
to  extend  the  time  within  which  penalties  would 
attach — for  the  section  seems  to  relate  particu- 
larly to  the  doing  of  these  things;  ana  yet  it 
seems  to  have  been  considered  necessary  for  the 
Legidature  to  extend  the  time  by  special  enact- 
ment I  think  it  very  doubtful  whether  the 
Comptroller  General  had  authority,  even  with 
the  approval  of  the  €h>vcmor,  to  extend  the 
time  for  tbe  advertisement  and  sale  of  delin- 
quent lands,  in  the  face  of  the  positive  language 
of  the  Act  of  December  24, 1885,  that  lands  de- 
linquent under  the  assessment  made  by  that 
Act  *  shall  be  offered  for  sale  on  the  first  Mon- 
day in  March,  1887,'  etc.  The  deed  to  Cope- 
land merely  recites  that  he  presented  the  certifi- 
cate of  sale.  I  conclude  that  this  deed  must  be 
held  to  be  void,"  etc. 

The  cause  coming  on  for  trial  by  Judge  Ker- 
shaw, he  said  that  after  a  review  of  the  very 
able  and  elaborate  report  of  the  master,  he  could 
discover  no  error  in  it  "The  tax  t  itle  bears  on 
the  face  of  the  deed  evidence  of  a  departure 
from  the  strict  and  rigid  requirements  of  the 
law  necessaiy  to  sustain  a  proceeding  which 
devests  the  citizen  of  his  freehold."  From  this 
decree  James  W.  Copeland  has  appealed  to  this 
court  upon  the  following  grounds:  "(1)  be- 
cause his  honor  erred  in  confirming  and  sus- 
taining so  much  of  the  master's  report  herein 
as  held  that  the  tax  title  set  up  by  James  W. 
Copeland  was  void  and  invalid;  (2)  because  his 
honor  erred  in  confirming  and  sustaining  so 
much  of  the  master's  report  herein  as  held  that 
the  widow  Elliott  Duncan  was  entitled  to  dow- 
er and  homestead  in  the  lands  of  John  T.  Dun- 
can, covered  by  the  tax  title  of  Copeland,  as 
against  the  said  tax  title,"  eta 

Firni,  As  to  the  validity  or  invalidity  of  the 
tax  title.  We  agree  with  the  circuit  jud^, 
that  it  would  be  difficult  to  add  anything  to  the 
'*  able  report "  of  the  master  upon  that  subject. 
There  was  no  testimony  in  the  case,  except  the 
evidence  which  the  recitals  of  the  deed  itself 
afforded,  and  an  attempt  to  reargue  the  irr^ 


i)ect  matter  iiself  UpnTelv  statutory, 
is  lecmrded  as  awise  anajast  pollcj 
te  with  gKat  strictnem  tax  salea. 


It  la  Insisted  that  the  recital  of  iiregiUarit^  is 
nnimportant.'aud  not  ao  eeaentlal  or  substantive 
part  of  the  deed,"  and  therefore  should  not  in- 
validate It.  The  objection  may  appear  some- 
wbat  lecbnloal:  but  It  must  not  be  overlooked 

Ihattbesiibject:  

and  that  It  is  rei 

to  BcnitlDize  with  great 

wbicb  generally  are  for  very  inadequate  con- 

■IdeTatlon,  "  tbe  role  bdng  cents  for  acres." 

It  seems  to  me  ibat  tbere  Is  notbini^  unrea- 
sonable in  requiring  a  formal,  punctilions  and 
atrict  compliance  witb  all  requirements  of  tbe 
law,  wben  the  deed  of  a  public  otflcer  having 
no  interest  In  Ibeland  purports  to  convey  1, 30O 
acres  belon^ng  h)  an  insolvent  estate  for 
$118.77  of  Uzes.  As  I  understand  It  the  rule 
was  clearly  stated  by  Mr.  JuttUe  McLean  in 
Bonkmdorf  y.  Taylor,  29  U.  8.  4  Pel.  848  [7 


ereat  strictneas  is  required.     To  devest 

dividual  of  bia  properly  ajcainst  his  consent 
every  substantial  requisite  of  the  law  must  be 
compiled  with.  No  presumption  can  be  raised 
in  behalf  of  aco11ecb)r  who  sells  real  estate  for 
taxes  to  cure  any  radical  defect  in  his  proceed. 
Ings;  and  tbe  proof  of  regularity  devolves  upon 
the  person  who  claims  under  the  collector's 
sale.'' 

Or,  as  it  ii  slated  by  Mr.  Blackwell  "on  Tax 
Titles,"  marginal  p.  66;  "The  party  claiming 
nnder  tbe  power  ilo  sell  lands  for  taxes)  is 
chargeable  with  notice  of  every  irregularity  In 
the  proceedlnga  of  the  officers.  He  purchases 
at  bis  price, — the  maxim  eartat  emptor  being 
rigidly  applied  to  bim.  The  reasons  are  ab- 
TioQB.  The  law  Imputes  to  every  purchaser 
knowledge  of  all  facts  appearing  at  the  time  of 
his  purcnaae  upon  the  muniments  of  title, 
which  it  was  necessary  tor  him  to  inspect  in 
order  to  ascertain  the  sufflcieucy  of  it.  More 
etipccijlly  is  this  doctrine  applicable  to  Che  pur- 
chaser at  a  tax  sale.  For  knoning  the  land  to 
have  been  sold  under  color  of  an  authority 
given  by  law  to  a  public  oiBccr,  who  Is  net  the 
proprietor  thereof,  he  is  bound  to  iDquire  and 
take  notice  whether  that  officer,  and  all  others 
whose  agency  Is  required  by  the  law,  in  the 
conduct  of  Che  proceedings,  have  proceeded 
with  regularity  In  thedtscharge  of  their  duty," 

In  the  light  of  these  principles  was  there  any 
"substantive  defect"  in  this  salef  In  the  sale  of 
land  for  taxes  it  Is  fundamental  that,  unless  tbe 
officer  had  tbe  authority  to  sell,  the  sale  is  void. 
He  sells  professedly  under  a  naked  power;  and 
if  tbere  is  nosucb  power  to  sell  at  tbe  time  and 
place  named,  then,  although  it  maybe  in  lorm 
•'ade!inquentlandBale,"itl8in  reality  not  such. 
Tbe  Act  authorizing  a  sale  for  the  taxes  of  tbe 
yeorin  question  required  that  itsbouid  be  made 
on  sales-day  of  March,  1887.  That  certainly 
was  not  done.  On  the  contrary  Ihesale  was  not 
made  until  April  4,  1887,  which  was  clearly 
fatal,  under  the  positive  provision  of  tbe  Act, 
tbat  lands  delinquent  under  the  assessment 
made  by  that  Act  "shall  be  offered  for  sale  on 
the  fltat  Monday  In  March,  1887."  "  Ila  lex 
teripla  eH," 
6L.RA. 


section  563  of  the  General  Statutes,  which  pro- 
vides as  follows:  "  Tbe  Comptroller  GenenI, 
witb  tbe  approval  of  the  Governor,  may  ezteiu) 
the  time  for  the  performance  of  the  duties  iiD- 
poMd  apon  the  counQr  offlcen  or  for  tbe  asseas- 
ment  and  ooUectioD  of  taxes;  and  when  each 
assessment  and  collection  are  necessarily  de- 
layed, tbe  Comptroller  General  may  postpone 
tbe  time  within  which  tbe  penalties  imposed  by 
law  would  attach,"  etc. 

Whether  this  provision  gave  tbe  Comptroller 
General  the  right  to  postpone  the  time  of  tbe 
sale  previously  fixed  was  a  question  of  law,  de- 
pending upon  the  proper  construction  of  the 
Act  ileeir,  which,  of  course,  was  to  be  ebowa 
affirmatively  by  him  who  affirmed  the  regular- 
ity of  tbe  sale.  Tbe  provision  makes  no  ex- 
press reference  to  "delinquent  land  sales,"  but 
if  by  a  liberal  construction  we  regard  such  sales 
as  includai  under  tbe  head  of  "assessment  and 
collection  of  taxes;"  then  the  question  was. 
Could  the  Comptroller  General,  of  bia  own 
head  and  without  tbe  approval  of  the  Gover- 
nor, legally  make  such  poetponementT  "With- 
out gomg  into  tbe  argument,  it  seems  to  tne 
clear  that  he  could  not,  tbat  the  power  to  post- 
pone such  a  sale  was  given  only  "with  the  ap- 
proval of  the  Governor/'  and  such  approval 
not  appearing,  the  sale  made  on  April  4.  1887, 
was  without  authority  of  law  and  void,  just  as 
if  no  power  to  postpone  had  ever  been  given  ut 
the  Comptroller  General.  An  easentlsl  element 
togivc  the  powerwaslacklng.  Boddyy.  Pvr- 
du,  10  B.  C.  187;  Dougherty  v.  Crawford,  1-1  S. 
Cf.  628.  It  is,  however,  suggested  that,  after 
the  person.  Copeland,  who  bid  o9  the  land  for 
the  taxes,  had  obtained  tbe  deed  of  the  auditor. 
such  deed  must  be  taken  to  afford  tbe  proof, 
by  presumptioD,  tbat  tbe  Governor,  as  an  offi- 
cer, did  bis  duty,  and  actually  as  a  fact  gave 
bis  "approval"  to  tbe  change  of  tbe  time  of  tbe 
sale,  by  the  authority  of  section  513  of  the  Gen- 
eral Statutes,  which  provides  tbat  "tbe  lien  of 
any  land  let  at  a  delinquent  land  letting,  and 
Uje  conveyance  of  land  sold  al  an  v  delinquent 
land  sale,  shall  be  prima  facie  evidence  of  title, 
and  Hhall  create  the  presumption  that  every 
prerequisite  of  the  law  has  been  tolly  complied 
with — the  burden  of  proof  being  in  eveiy  in- 
stance upon  tbe  party  impugning  such  lien  or 
conveyance,"  etc. 

The  force  and  effect  of  this  provision  was 
somewhat  considered  in  the  case  of  Ooote  v. 
Pmnington,  15  S.  C.  193,  where  It  was  held 
that  "be  who  claims  title  under  a  tax  deed 
must  prove  it,"  and  that  tbe  above  section  did 
not  apply  or  the  prima  fades  arise,  until  It  ap 

¥<Bred  that  there  was  "a  delinquunt  land  sale." 
be  words  arc  "the  convince  of  land  sold  at 
any  delinquent  land  sale,  etc.,  which  cannot 
reasonably  be  construed  any  sale  that  mav  be 
called  "a  delinquent  land  sale,"  but  one  wnich 
is  in  reality  such.  Now  there  are  certain  things 
absolutely  necessary  to  constitute  a  delinquent 
land  sale,  and  among  tbem,  flist  and  foieioast. 
Is  the  power  of  tbe  officer  to  tell  on  tbe  day 
named,— witboQt  that,  there  ta  not  and  csbikk 
delinquent  land  sale;  and  It  f <rilowi  thai 
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rhich  is  only  a  result  of  the  sale,  cannot  by 
resumptions  show  zetrosDectively  authority  in 
le  officer  to  make  the  sale.  As  it  strikes  me, 
nat  ^ould  be  wholly  reversing  the  order  of 
liiDgs.  Instead  of  first  proving  that  the 
fficer  had  the  right  to  sell  on  the  day,  or  in 
ther  words  that  it  was  '*  a  delinquent  land 
file/'  and  in  that  way  raising  the  presumptions 
f  the  Act,  it  would  be  first  exhibiting  the  deed 
3  show  by  the  presumptions  allowed  bv  it  that 
he  officer  had  the  authority  to  sell  at  the  time; 
nd  therefore  it  was  "a  delinquent  land  sale." 
f  this  was  so,  it  would  only  be  necessary  to 
btain  the  deed  of  an  auditor  (whether  he  had 
r  had  not  the  power  to  make  the  sale),  and 
hen  exhibit  the  deed  as  affording  the  presump- 
ioDS  that  the  whole  proceeding  was  regular 
nd  the  title  perfect.  I  cannot  believe  that 
uch  was  the  Intention  of  the  provision,  but  that 
Q  all  cases  it  must  first  appear  that  the  officer 
ind  the  power  to  sell  on  the  day  named,  out- 
ide  of  and  independent  of  anv  presumption 
ilorded  by  the  existence  of  the  deed.  The 
)resumptions  are  raised  to  cure  mere  irregular- 
ties  in  **a  delinquent  land  sale."  not  to  prove 
be  essentials  which  make  it  such. 

As  we  said  in  Cooke  v.  Pennington^  15  S.  C. 
92:  "The  deed  roust  be  of  land,  'soldatdelin- 
luent  land  sale.'  The  fact  that  it  was  so  sold 
lannot  bo  assumed  from  the  existence  of  the 
ieed  itself,  but  must  appear  before  the  law  can 
ipply  or  the  party  have  the  benefit  of  the  pre- 
lum pt  ions.  It  would  be  intolerable  if  a  bare 
Ieed  purporting  to  be  given  by  an  auditor,  con- 
reyiug  the  land  of  one  man  to  another,  could 
lot  be  shown,  by  its  own  terms,  to  have  no 
'onnection  with  a  delinquent  land  sale,  but  on 
be  contrary  to  have  been  executed  without 
)roper  authority." 

The  land  was  not  sold  on  that  day  appointed 
)y  law.  The  appellant  failed  to  show,  by  re* 
utals  in  his  deed  or  otherwise,  that  the  time  of 
Ale  was  changed  "with  the  approval  of  the 
rovernor. "  That  was  a  "substantial  defect" — 
(oing  to  the  very  ix>wer  of  the  officer  to  make 
be  sale  on  that  day,  and  showing  that,  though 
t  might  be  in  form,  it  was  not  m  law,  "a  3e- 
inqiient  land  sale."  This  defect  being  "radi* 
'i\\  could  not,  in  the  language  of  Mr,  Justice 
klcLean,  "be  cured  by  presumptions  raised  in 
KjUalf  of  the  collector." 

All  the  authorities  agree  that  "if  the  validity 
»f  a  deed  depends  upon  an  act  in  pais  the  party 
claiming  unner  that  deed  is  as  much  bound  to 
)rove  the  performance  of  that  Act  as  he  would 
>e  to  prove  any  matter  of  record  on  which  its 
^Mlidity  might  depend.  It  forms  a  part  of  his 
itle;  it  is  a  link  in  the  chain,  which  is  essen- 
ial  to  its  contintiity,  and  whidi  it  is  incumbent 
m  him  to  prove.  It  is  easy  for  the  purchaser 
o  prove  these  facts.  In  many  cases  the  nega- 
ive  would  not  admit  of  proof.  The  existence 
)f  these  Acts  in  pais  is  not  to  be  made  out  by 
ntendment;  they  must  be  proved.  It  is  not  a 
ase  for  presuming  that  public  officers  have 
lone  their  duty,  but  what  they  have  done  must 
)e  showed,"  etc.  Blackwell,  Tax  Titles,  *72; 
tnd  see  Clark  y.  Graham,  10  U.  S.  0  Wheat. 
177  [5  L.  ed.  384],  and  notes. 

I  a^rree  with  the  master  and  circuit  Judffe, 
hat  the  tax  deed  has  on  its  face  evidence  of  a 
leparture  from  the  strict  and  rigid  requiremmts 
>t  the  law  necessary  to  sustain  a  proceeding 

;l.r.a. 


which  devesta  the  citizen  of  his  freehold;  and 
in  consequence  that  sale  was  void. 

Second,  But  if  in  this  I  am  tn  error,  and  tbe 
deed  of  the  auditor  under  the  circumstances  of 
the  sale  carried  good  title  to  the  purchaser^ 
then  the  question  arises,  whether  that  convey- 
ance bars  the  right  of  the  widow  Elliott  to 
homestead  and  dower  in  the  premises  covered 
by  it.  If  I  understand  it,  the  theory  is  that  the 
land  was  the  consideration  of  the  taxes;  and, 
assuming  it  to  have  been  sold  in  their  payment, 
it  seems  to  me  that  the  widow  has  no  right  to 
homestead,  as  the  Constitution  which  gives  the 
homestead  right  declares  "that  no  property 
shall  be  exempt  from  attachment  levy  ana  sale 
for  taxes,"  etc. 

But  the  right  to  dower  Is  a  different  thinf ,. 
and  depends  upon  very  different  principles.  It 
is  a  common-law  right,  and,  although  it  arises 
out  of  the  husband^  estates,  it  is  vet  separate 
and  distinct,  being  defined  as  "a  right  attach* 
ing  in  law,  which,  although  it  may  possibly 
never  become  absolute  (or  if  the  wife  die  in  the 
lifetime  of  the  husband),  yet,  from  the  moment 
that  the  facts  of  marriage  and  seisin  concur,  Is 
so  fixed  on  the  land  as  to  become  a  title  para- 
mount to  that  of  any  person  claiming  under 
the  husband  by  subsequent  act.  The  afienation 
of  tbe  husbaod,  therefore,  whether  voluntary, 
as  by  will  or  deed,  or  involuntary,  as  by  bank- 
ruptcy or  otherwise,  will  confer  no  title  on  the 
alienee  as  against  the  wife,  in  respect  at  her 
dower;  but  she  will  be  entitled  to  recover  against 
such  idienee  in  the  same  manner  as  she  would 
have  recovered  against  the  heir  of  the  husband 
had  the  latter  died  seised,"  etc.  1  Scribner, 
Dower,  chap.  39,  (^  1. 

From  this  well-considered  description  or  defi- 
nition of  dower,  it  would  seem  that  the  ques-' 
tion  whether  the  conveyance  of  the  officer  at  a 
delinquent  land  sale  for  taxes  is  paramount  or 
subject  to  the  dower  right  of  the  widow  of  the 
defaulting  taxpayer  must  depend  upon  the  in- 
quiry, whether  the  purchaser's  title  is  original 
or  derivative;  that  is  to  say,  whether,  upon  de- 
fault of  paying  the  taxes,  the  land  is  eo  instanti 
forfeited,  and  a  new  and  independent  title,  di- 
rect from  the  State,  issues  to  the  purchaser, 
severing  all  connection  with  the  former  owner; 
or  his  title  is  derived  through  certain  legal  no- 
tices and  special  proceedings,  from  or  under 
the  former  owner,  whose  deiault  alone  caused 
the  sale,  and  whose  interest  alooeis  sold,  asuu'^ 
der  an  ordinary  judgment  for  debt  against  him. 

A  respectable  authority  states  the  matter  thus: 
"In  those  States  where  the  tax  is  a  charge  upon 
the  land  alone,  where  no  resort,  in  any  event, 
is  contemplated  against  the  owner  or 'his  per- 
sonal estate,  and  where  the  proceeding  is  strict- 
ly in  rem,  the  tax  deed  will  undoubtedly  have 
the  effect  to  destroy  all  prior  interests  in  the 
estate  whether  vested  or  contingent,  etc.  In 
such  case  the  tax  law  itself  is  notice  to  the  whole 
world  of  the  liability  of  the  land  for  all  public 
assessments,  etc.  If  one  neglects  his  duty  in 
this  respect,  his  title  becomes  extinct,  and  a 
new  ana  independent  title  becomes  vested  in 
tbe  purchaser,  freed  from  all  prior  incumbran- 
ces, and  inde^  of  every  interest  carved  out  of 
the  old  fee.  On  the  other  hand,  where  the  law 
requires  the  land  U>  be  listed  in  the  name  of  the 
owner, — ^provides  for  a  personal  demand  of  the 
tax,~and  in  case  of  default  authorises  the  8612* 
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tne  of  the  body  or  goods  of  the  delinquent.  In 
catiflfaction  of  the  ta3L  and  in  terms,  or  upon 
a  fair  oonstruction  of  the  law,  permits  a  sale 
of  the  land  only  when  all  other  remedies  have 
been  exhansted[, — then  the  sale  and  conveyance 
of  the  officer  passes  the  interest  of  him,  in 
whose  name  it  was  listed — ^upon  whom  the  de- 
mand was  made— who  had  notice  of  the  pro- 
ceedings, and  who  alone  can  be  regarded  as 
legally  delinquent.  In  such  case  the  title  is  a 
dmvative  one,  and  the  tax  purchaser  can  re- 
cover only  such  interest  as  he  may  prove  to 
have  been  vested  in  the  defaulter  at  the  time  of 
the  assessment/'  etc.  See  Blackwell,  4th  ed. 
♦M8. 

Now  I  think  it  manifest,  according  to  this 
classification,  that  the  tax  laws  of  our  State 
place  us  in  the  category  of  States — in  which 
there  are  prescribed  certain  proceedings  for  the 
assessment  and  collection  of  taxes,  reaching  up 
to  the  sale  and  connecting  with  the  former 
owner  named  as  the  party  in  default,  and  whose 
interest  alone  is  transferred  by  the  deed  of  the 
officer.  Indeed,  section  285  of  the  Gkneral 
Statutes,  cited  in  the  opinion  of  Jfr.  Justice 
Mclver,  expressly  declares  "that  at  fill  sales  of 
land  for  taxes  only  the  right,  title  and  interest 
of  the  one  in  whose  name  the  land  has  been 
listed  and  assessed  shall  be  sold."    ' 

I  confess  it  is  difficult  to  understand  how  the 
purchaser  at  a  delinquent  land  sale  can  take  a 
new  and  independent  title  except  in  the  view 
that,  upon  default  in  the  payment  of  the  tax. 


the  land  is  immediately  forfeited  to  Uie  State, 
and  then  sold  by  its  officer  somewhat  like  es- 
cheated property.  The  law  does  not  favor  for- 
feitures, and  surely  there  can  be  no  good  reason 
why  default  of  the  husband  in  paymfc  said  tax 
should  work  a  forfeiture  of  the  interest  of  the 
wife,  which  is  distinct  from  that  of  the  hus- 
band, and  who  is  innocent  of  all  fault. 

In  the  old  case  of  Mcngin  v.  Baker,  1  Bay, 
78  (hi  1789,  soon  after  the  Revolution),  it  was 
said  that  "the  court  will  never  give  so  harsh  a 
oonstruction  to  the  Confiscation  Act  as  to  de- 
prive a  person  of  a  common-law  rights  and 
therefore  the  widow  of  a  person  plaoea  on  the 
confiscation  list  is  entitled  to  her  dower." 

In  the  case  of  WdU  v.  Martin,  2  Bay»  20 
(1796),  it  was  held  that  the  widow  of  a  man, 
who  was  banished  from  the  State,  and  wboee 
estate  was  confiscated  by  the  Act  of  1783,  foi 
adhering  to  the  British  in  the  course  of  the 
Revolutionary  war,  was,  notwithstanding,  en- 
titled to  her  dower  in  s^Il  his  lands,  etc.,  the 
court  saying  *'that  the  right  of  dower  was  s 
common-law  right  which  the  widow  was  enti- 
tled to,  and  which  was  in  no  wise  impeached 
by  the  Oonfiscation  Act." 

In  the  view  that  the  sale  was  a  bindine  de- 
linquent land  sale,  as  my  brethren  think,  Icon- 
cur  that  the  deed  of  the  auditor  was  paramount 
to  the  claim  of  homestead,  but  subject  to  that 
of  dower,  on  the  part  of  tiie  widow  of  the  de 
faulting  taxpayer. 
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charged  with  a  fSelony  to  be  present 

during  his  trial  is  not  infringed  by  a  statute 


which  permits  the  trial  to  prooeod  In  Mb 
if  he  absents  hlmoelf  pending  the  trial. 
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A  PPEAIi  from  a  Judgment  of  conviction  for 
XX  larceny  render^  by  the  Montgomery  Cir- 
cuit Court  (Leatherman,  Jl).    AgSwei, 
The  case  is  stated  in  the  opinion. 
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*Deprlving  of  life,  liberty  or  property"  simply 
declares  the  great  common -law  principle  as  to  per- 
gonal rights,  applicable  to  both  state  and  federal 
governments.  Young  v.  McKenzie,  8  Ga.  42;  Par- 
bam  V.  Decatur  Ck>.  Justices,  9  Ga.  841;  Ervine>i 
App.  16  Fa.  256:  Desty.  CaL  Const.  190. 

These  prohibitions  apply  to  the  case  of  offenses 
committed  within  the  limits  of  the  State.  U.  S.  v. 
Dawson,  66  U.  S.  15  How.  467  (14  L.  ed.  775). 

The  right  to  life  includes  the  right  to  the  body 
in  Its  completeness  and  without  dismemberment; 
to  liberty,  the  right  to  exercise  the  faculties  and 
follow  lawful  avocations;  to  property,  the  right  to 
acquire,  possess  and  enjoy  it  in  any  way  consistent 
with  the  equal  rights  of  others  and  the  just  de- 
mands of  the  State.  Bertholf  v.  O^Bielly,  18  Am. 
L.  Reg.  N.  S.  115. 

No  person  can  be  deprived  of  bis  liberty  on  the 
ground  of  neglect  to  assert  his  rights.  Allen  v.  Ne- 
gro Sarah,  2  Harr.  (Del.)  434. 

The  power  of  a  party  to  waive  a  constitutional 
right  in  a  criminal  prosecution  is  much  more  lim- 
Ired  than  in  a  civil  cause.  Canoeml  v.  People,  18  N. 
Y.  128, 186.    See  also  Cooley,  Const.  Lim.  18SB. 

The  right  to  a  speedy  trial  is  aright  to  trial  at  the 
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earliest  opportunity,  having  regard  to  time  for  the 
prosecution  to  prepare,  with  reasonable  dlligenoo 
for  the  trial,  and  no  longer  delay  is  proper.  U.  8. 
v.  Fox,  8  Mont.  512:  Desty,  Fed.  Const.  824. 

As  to  i>rotection  of  the  rights  of  aooused,  see 
Ring  v«  State,  3  L.  R.  A.  211, 87  Tenn.  804. 

No  one  shall  be  compelled  in  any  criminal  case  to 
be  a  witnem  against  himself.  U.  S.  Const.  Am.  5; 
Ala.  Const,  art  1,  S  7;  CoL  Const,  art.  1«  6 18:  Flo. 
Deo.  Rights,  S  9;  lU.  Const  art  2,  S 10;  Mich.  Const 
art  6,  9  82:  Minn.  Const,  art  1, 9  7;  Mo.  Const  art  2, 
928;  Neb.  Const  art  1, 9 12;  N.  T.  Const  art  1,  f  6: 
N.  C.  Const  art.  1,  9 11:  Ohio  Const  art  1,  9  1:  Pn. 
Const  art.  1,  9  10;  Tex.  Const  art  I.  9  10;  Wi<^ 
Const,  art  1. 9  8.  SeeCooperv.8t«te,4I«.R.A.7Ca, 
86  Ala.  6ia 

Bight  to  appear  in  person  and  wUl  eounscl 

Any  person  accused  of  crime  is  entitlod  to  he 
tried  by  jury.  He  is  entitled  to  a  speedy,  fair  sod 
public  trial,  and,  as  a  rule,  has  a  right  to  appear  in 
person,  free  from  shacides  or  bonds.  Grimmeu 
V.  State,  28  Tex.  App.  86:  State  v.  Brooks,  10  West. 
Rep.  679,  92  Mo.  642;  People  v.  Harrington,  fX  CaL 
168. 

A  prisoner  when  brought  to  the  bar  of  the  oourt 


See  also  11  L.  R.  A.  75;  45  L.  R.  A.  638. 
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No  counsel  for  appellant. 
Mesgn.  W.  E.  AtkinsoB*  AUy-Qen,,  and 
r.  D.  Crmwtwfd  for  appellee. 

Sandelflt  J.,  delivered  tbe  opinion  of  the 
M)urt: 

Appellant,  E.  N.  Gore,  was  indicted  in  the 
Montgomery  Circuit  Court  for  grand  larceny 
ind  gave  DaQ  for  his  appearance.  He  was 
)rescnt  at  the  commencement  of  the  trial,  on 
he  17th  day  of  February,  1880.  On  the  next 
lay,  and  dnrine  the  progress  of  the  trial,  he 
ibsented  himseli.  Thereupon,  the  prosecuting 
ittomey  having  elected  to  proceed,  the  court 


allowed  the  cause  to  progress  to  a  verdict. 
The  Jury  found  appellant  guilty. 

Subsequently,  on  the  21st  day  of  August, 
1889,'  appellant  was  brought  into  court  in  cus- 
tody of  the  sheriff,  and  judgment  was  rendered 
uix>n  the  verdict. 

The  motion  for  a   new  trial   states  three 
grounds,  viz.: 

1.  Defendmt  was  tiled  for  a  felony  in  his 
absence. 

2.  Defendant  was  absent  when  the  verdict 
was  rendered,  or  returned  into  court 

8.  The  Jury  were  charged  by  the  court  that 
if  the  value  of  tbe  goods  taken  by  defendant 


for  trial  fa  entitled  to  have  hte  Irons  removed  before 
he  trial  oommenoes.  Territory  v.  KeUy,  2  New 
tf ex.  293;  Lee  v.  State,  61  Miss.  MS;  Upstone  v.  Peo- 
ple, lOD  BL  108. 

At  the  trial  he  should  be  placed  within  the  bar  in 
nich  a  position  that  his  oounsel  can  have  tree  ac- 
3688  to  him.    U.  8.  v.  Gibert,  2  Sumn.  80. 

It  is  the  right  of  one  unable  to  employ  oonnsel  in 
tils  defense  to  have  counsel  assigned  him  by  the 
30urt;  and  the  court  in  its  discretion  may  decline 
to  oBsigQ  him  the  oounsel  he  may  desire,  and  as- 
lign  him  another  counseL  People  v.  Murray,  68 
Mich.  288;  Burton  v.  State,  78  Ind.  477. 

The  Tlftht  of  ths  prisoner  to  be  defended  by  coun- 
sel has  been  held  to  include  the  right  to  a  private 
interview  with  his  oounsel  prior  to  the  triaL  Peo- 
ple V.  Rlsley,  66  How.  Pr.  67. 

His  right  to  counsel  extends  to  every  step  in  the 
prosecution.   People  v.  Rlsley,  1 N.  T.  Cr.  Rep.  4S32. 

In  Texas,  the  court  is  required  to  appoint  coun- 
sel for  indigent  defendants  only  in  capital  oases; 
in  all  othercases  it  is  discretionary.  Pennington  v. 
State,  18  Tex.  App.  4L 

The  provision  of  tbe  Constitution  of  New  York 
(art  1, 9  6),  which  declares  that  ^In  any  trial  n  any 
court  whatever,  the  party  accused  shall  be  entitled 
to  appear  and  defend  in  person,  and  with  counsel,** 
gives  to  a  prisoner  everything  which  will  make  the 
presence  of  oounsel  upon  the  trial  a  valuable  right, 
and  this  must  include  a  private  interview  with  his 
oounsel  prior  to  the  trial.  People  v.  Risley,  66 
Bow.  Pr.  67. 

No  man  can  be  condemned  without  an  opportu- 
nity to  be  heard  in  his  own  defense.  See  Baltimore 
&  O.  &  a  B.  Go.  V.  Wagner,  1  West.  Rep.  87, 48  Ohio 
St.  75. 

The  defendant  on  trial  in  a  criminal  proceeding 
has  a  right  to  be  heard  in  making  a  statement,  un- 
der oath,  of  his  defense,  at  any  time  before  the  case 
is  submitted  to  the  jury.  Higginbotham  v.  State, 
19  Fla.  667. 

Tbe  Sixth  Amendment  to  the  Federal  Gonstitu- 
tlon  expressly  abrogates  the  rule  by  which  a  pris- 
oner mljrht  be  denied  appearance  by  oounsel  (John- 
ston V.  Lewis  and  Clarke  County,  8  Mont  160),  but 
docs  not  prohibit  a  prosecution  by  information  if 
the  prisoner  be  granted  a  jury  triaL  U.  S.  v.  Bor- 
ger,10BlatGhf.26(l 

Right  to  proesss  to  proewre  tiKtnssses. 

A  person  accused  of  crime  has  the  right  to  pro* 
CC88  to  compel  the  attendance  of  witnesses  In  his 
behalf.  See  Ex  parte  Marmaduke,  8  West  Rep.  676, 
9i  Mo.  228. 

The  constitutional  guaranty  that  persons  accused 
of  crime  shall  have  compulsory  process  for  obtain- 
ing witnesses  in  their  favor  Includes,  as  an  essential 
to  the  enjoyment  of  the  right  reasonable  time  for 
making  such  process  elfectual;  and  a  statute  whose 
effect  Is  to  bring  the  defendant  to  trial  before  he 
has  bad  a  proper  opportunity  to  obtain  his  witnesses 
Is  unconstitutional  and  void.  Graham  v.  State,  60 
Ark.l6L 
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All  laws  interfering  with  that  right  are  void. 
State  V.  Berkley,  10  West  Bep.  67, 88  Ho.  4L 

lUghl  to  he  informed  of  noturs  c/aedMatiott 

That  *^very  person  has  a  right  to  be  informed  of 
the  nature  of  the  aodusation,**  is  held  to  mean  that 
the  offense  must  be  set  out  with  clearness,  and  all 
necessary  certainty  to  apprise  the  aooused  of  the 
crime  of  which  he  stands  charged.  U.  8.  v.  Noelke, 
17  Blatohf .  664;  Desty,  Ifed.  Const  884. 

And  this  applies  as  well  to  preliminary  prooeed- 
ings  for  arrest  as  to  tbe  indictment  itself.  Be  Cole- 
man, 16  Blatchf .  4UL 

The  Legislature  may  prescribe  any  form  of  in* 
dictment  which  furnishes  the  accused  information 
of  what  he  is  required  to  answer.  Noles  v.  State, 
24  Ala.  672;  Schwarts  v.  State,  87  Ala.  460;  Elam  v. 
State,  26  Ala.  68;  Burdine  v.  State,  Id.  60:  Sherrod  v. 
State,  Id.  78;  Thompeon  v.  State,  Id.  41;  Salomon  v. 
State,  27  Ala.  86. 

And  a  statute  may  authorise  proeeontions  by  in- 
formation in  cases  of  misdemeanors.  Chase  v.  Peo- 
ple, 8  Colo.  600;  Desty,  Cal.  Const  188L 

A  copy  of  the  indictment  together  with  the 
names  of  the  grand  jurors  who  composed  the  '<iry 
returning  such  bill,  must  be  served  upon  t  •  acv 
cused  before  he  can  be  required  to  proceed  to  triaL 
It  is  not  necessary  for  the  record  to  show  that  a 
copy  of  the  indictment  and  list  of  jurors  was  served 
as  required  by  the  statute.  Compliance  with  the 
statute  will  be  presumed.  Patterson  v.  State,  8 
Cent  Bep.  486,  48  N.  J.  L.  881;  lie  Esmond  (D.  a)  8 
Cent  Rep.  680, 6  ICaokey,  64. 

The  Indictment  must  set  forth  the  offense  with 
clearness  and  oertainty.  U.  S.  v.  Cruikshank,  02  U, 
8. 642  (23  L.  ed.  68b)«  1  Woods,  806. 

A  judge  cannot  determine  outside  the  record  that 
an  offenso  has  been  committed.  Ranch  v.  Com.  78 
Pa.  490. 

The  provisos  of  an  act  are  essential  parts  of  the 
description  of  the  offense,  and  a  statute  authoriz- 
ing their  omission  is  in  violation  of  the  constitu- 
tional right   State  V.  Duke,  42  Tex.  466. 

Objection  that  the  indictment  and  list  of  jurors 
was  not  served  on  defendant  should  be  taken  be- 
fore triaL  Be  Esmond  (B.  C.)  8  Cent  Rep.  680, 6 
Mackey,  64. 

Bight  to  be  oontnnted  totth  uHtneeue  aoainst  him. 

The  accused  shall  have  the  right  to  be  '^confronted 
with  the  witnesses  against  him,**  or  meet  them  *^ce 
to  face,**  as  it  is  sometimes  expressed  (Cooley,  Const 
Lim.  818;  Whart  O.  Pi.  and  Pr.  S  646);  and  to  cross- 
examine  witnesses  against  him.  People  v.  Lee  Fat 
64  CaL  681;  U.  S.  v.  Angell,  11  Fed.  Rep.  84;  Desty, 
Fed.  Const.  884. 

And  the  right  ti  mutual  and  exists  on  the  part  of 
the  prosecution  also.  U.  S.  v.  AngelL  11  Fad.  Repw 
84. 

This  is  but  declaratory  of  the  ancient  common  law 
as  it  was  before  certain  statutory  exceptions  were 
created.  2  Hawk.  P.  a  40,  ft  28;  1  Gbltty,  Cr.  Law, 
666;  1  Bishop,  Cr.  Proc.  1 620. 
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There  is  do  bill  of  exceptions  aDd  ne  do  not 
knov  what  InslruclionB  neregiTtin  bjtlie  court. 

The  oul.y  question  aiislog  upoo  the  record  u, 
Does  sect'ioD  2218,  Uausf.  Dig.,  vfokte  Uie 
CoDstltutiooT 

That  Bection  ts  as  follows:  "  If  the  indict- 
nent  be  for  a  felony,  the  defeadast  must  be 
present  during  the  tml.  If  he  escapes  from 
custody  after  the  trial  bas  commeoced.  or  if,  on 
iHiil,  shall  absent  himself  during  the  trIaJ,  the 
trial  may  either  be  slopped  or  progress  lo  a 

The  proTlaioD  In  tbe  Federal  Constitution  regulr- 
Inc  tbe  aoouied  to  be  oonlronted  with  tbe  wltneeMS 
■oaiiut  btm  to  not  appUokUe  t«  proaeoutknia  In 
itataoourtB,  for  state  oBeuMS;  the  sInUlar  prorts- 
kn  m  tbe  New  ToiK  BUI  of  Blgtita  Is  satisfied.  If 
the  kooased  bas  been  oooe  aonfront«d  wlcti,  and 


People  T.  Penhollow.  42  Bun,  108. 

The  Tiglit  to  ba  oonfronted  b;  tbe  wltne»ca 
mcolnst  him  does  notapplr  lo  the  proof  of  faota  Id 
tbelr  natim  purely  dooumentaiy,  and  whloh  oan 
011I7  be  prored  bj  the  original  or  br  an  otBdallr 
oertlfled  oopr'  People  t.  Dow,  T  Weet.  Bep.  SOT. 
n8.MHtoh.m. 

The  mailing  nf  mpnrl-rrt  nnfnr  In  ahmmnn  nf  fhn 
leportsr  does  not  give  the  acoueed  this  right.  Peo- 
j»e  V.  Lee  n(t,S4  CaL  EBL 

Djing  deolantUons  ai«  an  exeaptioii  to  tua  gen- 
eral rule.   Green  ».  Statr  —  ■  >-  — 


oasee.  1  OreeoL  Bv.  I  US;  Boao.  O.  Bv.  ST;  S  Best, 
Bv.  I  nOe  UlUer  t.  State. »  Wto.  3B1:  Campbell  t. 
State,  II  Ob.  865:  Stale  v.  Kuh,  T  lows,  UT;  Anthonr 
V.  State,  I  Helm  (Tenn.)  lU;  Robblna  v.  State,  B 
Oblo  St.  ISl;  IfontgonteiT  V.  Stale,  80  Ind.  888,  II 
Am.  Bep.  BtO. 

Tbto  Tight  to  ooofront  the  witnesses  to  genecallr 
held  to  be  one  that  he  may  waive.  As  on  motlou 
for  oontlnuaDoe, where  oounael  f ortbe  prisoner  of- 
fered Id  open  eourt  to  admit  that  thewitneeaee 
wonid  taall^  to  the  facta  atated  in  the  sffldavlt 
aupporUng  the  motion.  It  was  a  waiver  by  tbe  ao- 
oused.  U.S.T.BaoTBmeiito,2Uont.I8S,atAiD.!tep. 
T42;  wnuama  t.  Slate,  01  Wis.  ~    " 


The  accused  may,  bj  admitting  that  witnesses,  if 
produced  against  him,  would  teetUr  to  oertain  facts, 
waive  tbe  right  to  be  DonFrontedbythem.  U.S.  v. 
SaeranieDto,  S  Hoot.  28S. 

So.  where  a  wttaees  who  had  been  sabpteoaed  br 
the  defendant  tailed  to  appear,  and  a  statement  of 
hksuppeeedtostlmonyHasreadbyoonseDt.  State 
V.  O'Oonnar.  U  Mo.  STi.  ST  Am.  Bep.  WL 

Where  tbe  accused  wrong-full]'  kept  away  the 
wltaesees,  he  waived  bis  rlabt  to  t>e  cimfrODled  by 
them.    Heynolds  v.  U.  S.  W  tJ.  S.  115  i2e  L.  ed.  £44). 

Even  Id  tbe  federal  courts,  the  accused  cannot 
complam  that  evidence  of  the  testlmnny  given  by 
wllneHsea  In  H  former  trial  of  tbosarae  tamie  is  ad- 
mitted, whore  bo  has  procured  them  lo  be  absent, 
or  where,  sucb  belntt  apparently  the  case,  he  falls 
(0  show  the  contrary.  Beynolds  v.  U.  B.  BS  U.  B. 
l«  (10  L.  ed.  sat. 

Btght  to  be  present  during  trfoL 

Tbe  general  rule  Is  that  In  all  triata  forfelony  the 
prisoner  mustbepeiaoQallr  present  whenever  any 
•lap  to  taken  by  theoourtinhto  case,  and  this  must 
afflrmatlTeIr  appear  bythe record. or  a  Judgment 
Otounvlctlon  wiUbereversed  iMcQulUen  v.  Btate. 
fl  Smedes  *  tl.  BST:  Dougherty  v.  Com.  01  Pa.  28S; 
Brown  ▼.  Stat«,  H  Ark.BSO:  Osbom  v.  Sta(e,M  Ark. 
«S;  Bolton  v.  Stale,  i  Fla.  500;  Ghidden  v.  Slate,  IS 
S  U  It.  A. 

See  also  8  L.R.  A.  774. 


be  present  at  everr  stage  of  his  trial.  Bections 
8  and  10  of  article  2  of  llie  Constitution  ban 
been  construed  to  guaranlee  him  tbal  riKht. 
And  It  bas  been  often  bold  that  a  defendBDt 
cannot  waive  hla  constitulioDal  rights  by  afcree' 

It  is  now  to  be  determined  whether  the  con- 
stitutional guaraoty,  that  the  <lefendaDt  sbaO 
be  confronted  with  the  wilnesaea  against  him, 

Fla.  BOS;  Butharford  v.  Com.  TB  Ey.  OW.  Bee  atoo 
Slate  V.  BlklnB,<B  Uo.  US;  People  T.TaD.e  Abb. 
N.  C.  iOt,  5T  How.  F^.  Bl):  czoept  Id  a  case  of  mer« 
misdemeanor.  tTnited  States  r.  llajo.  1  Curt,  ek 
Lynch  T.  Com.  88  Pa.  ISt;  Slate  V.  Beckards,  n  Hlon. 
4T:  Ex  parte  Tracy.  SS  Tt.  tt;  Sawyer  v.  Joiner.  IS 
Vt.  1BT:  Prioe  v.  Com.  83  Qratt.  (Va.)  81>;  SloomJng- 
ton  V.  Holland,  8T  IlL  SfS;  United  Statea  v.  Santoe. 
e  Blatchf.  IIM;  SahUnser  v.  People,  lOt  DL  UL 

Thto  right  extends  to  all  steps  taken  In  tbe  eanse, 
from  theflndlDg  of  (he  Indictment  up  to  and  Id- 
eludlng  tbe  rendering  of  tbe  verd!ot.  1  Btoh.  Cr. 
Proo.  I  SeSi  Muirer  v.  People,  48  M.  T.  1;  Wheeler  v. 
State.  U  Ind.  513;  Jonea  v.  State.  W  Ohio  St.  aoSt 
Qark  v.  State,  1  Humph.  (Tenn.jttt;  Nolan  v.  Btau, 
W  Oa.  50. »  Am.  Bep.  tSl;  Hooker  V.  Com.  ISOratt. 
IVa.1 16S;  State  v.  Craton,  0  Ired.  L.  (K.  ai  ISl;  Prlna 
V.  Com.  18  Pa.  108:  Plgbt  v.  Stale.  T  Ohio  'part  ij, 
18a,S8Am.Deo.«ee:JBokBon  v.Com.lSQratt.  (Va.) 
06S;  Long  v.  State,  EE  Mis.  Z8L  See,  however,  Pen- 
pie  V.  Taa  0  Abb.  N.  a  »a. 

Htosourl  Bevlaed  Statutee  make  tt  neaasarr  that 
the  deteodantsbmild  be  personally  preeent  in  oouR 
at  each  and  eveiT  material  step  tairan  during  the 
trial,  up  to  the  time  when  the  veidlet  to  to  be  re- 
ceived (State  V.  CMoket,  8  West  Bep.  OQ,  10  Ma  ST): 
unless  he  forfeits  suoh  right  by  mlaoonduot,  uid 
his  removal  from  the  oourt  room  to  a  neoeeslty. 
The  right  of  tbe  accused  t«  be  heard  to  person,  how- 
ever, applies  only  to  the  nisiprfusoourt.  Tooke  t. 
8tale,a3Tei.  App.  10. 

The  Bi:neral  rule  Is  that  in  oase  of  felony  or  treason 
It  Is  not  in  the  power  of  the  prisoner  to  waive  Ihto 
oongtltutlonal  right.  Maurer  v.  People,  48  N.  Y.  I; 
Friue  V.  Com.  IS  Pa.  108;  Jackson  r.  Com.  IB  GratU 
(Ta.)eHe;  WaUer  v.  State,  40  Ala.  8S1:  Bex  v.  Streek. 
S  Car.  ft  P.  418;  Sneed  v.  State,  5  Ark.  tai.  41  Am. 
Dec  IDS;  Andrews  v.Blate.BSneed (Ten n-IBSO;  Rose 
V.  State,  W  Oblo.  81:  State  v.  JanUns,  St  N.  C.  SI&  ST 
Am.  Rep.  848. 

InPennsylvanlatbto  right  to  be  piewmt  aannoc 
be  waived  In  felony  coses,  eltlierby  the  prieoneror 
Dls  oouDSel.  by  consent  orotherwlse.  Prine  t.  Com. 
IS  Pa.  108:  Dunn  v.  Com.  B  Pa.  364. 

The  prlsoner'B  presenoe  Is  neoMaarj  to  tbe  ar- 
ralKoment,  In  all  caaee  of  felony:  entering  a  plea 
by  oouasel  will  not  do.  Sperry  v.  Com.  9  Leigh, 1% 
S3  Am.  Dec.  £01;  LHwrence  v.  Com.  80  Oratt  845. 

The  defendant  must  be  present  when  evidence  to 
given  Bgalnsc  him.  Shular  v.  State,  S  West.  Hep. 
£01,105  Ind.  ae. 

Bo  Is  charging  the  Jury  and  recharging  tbem. 
Bonner  v.  State,  BT  Qa.  6ia 

And  communloaUooa  by  the  court  to  them  after 
retirement  In  reply  to  queeUoiu  pn^iosed  by  tbera. 
Maurer  v.  People,  43  N.  r.  1. 

And  a  similar  rule  extols  as  to  the  preaenceitf  de- 
fendant, where  the  Jury  come  in  for  further  b- 
StnicUons.    Sblpp  v.  State.  U  Tex.  App.  4S. 

The  reading  or  deposlUons  afterihe  Jnry  have  r». 
tired  ts  a  part  of  the  trial,  within  the  rule.  Peopto 
V.  Kohler.  B  Cal.  Tt 

The  righttobeheordbyhimaetf  andoowaslha 
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remains,  where  he,  pendiDg  a  trial,  absconds 
and  refuses  to  be  confronted.  Neither  direct 
authority  nor  analogy  are  lacking  in  the  con- 
•truction  of  this  guaranty. 

For  two  hundred  years  it  has  been  ruled  in 
England  that  where  a  witness  is  absent  by  the 
fraudulent  procurement  of  a  defendant,  the 
deposition  of  a  witness,  taken  on  a  preliminary 
hearing,  may  be  read  in  eTidence  {Lard  Mor- 
letfB  Com,  6  How.  St.  Tr.  77Q;  HanHson*^  Com, 
12  How.  St  Tr.  851 ;  Beg,  v.  8caife,  17  Ad.  & 
El.  K  S.  242);  and  the  same  doctrine  prevails  in 
this  country.    Drayton  y,  WeUs,!  Noli  &McC. 


409;  WiUiams  v.  fHate,  19  Ga.  403;  Beynolda  v. 
U.  8.  98  U.  8.  14{h.l58  [26  JM  ed.  244-247];  1 
Greenl  Ev.  §  188;  1  Taylor,  Et.  446;  1  Whar- 
ton, Ev.  178. 

In  the  last-mentioned  case  Chitf  Ju9tic& 
Waite,  delivering  the  opinion  of  the  court,  says: 
"  The  Constitution  gives  the  accused  the  right 
to  a  trial  at  which  he  should  be  confronted^ 
with  the  witnesses  against  him;  but  if  a  wit- 
ness is  at)sent  by  his  wrongful  procurement^ 
he  cannot  complain  if  competent  evidence  is 
admitted  to  supply  the  place  of  that  which  hd- 
has  kept  away. 


guaranty  of  a  right  to  be  present  when  the  jury  re- 
turn their  verdict.  State  v.  Hughes,  2  Ala.  100; 
I>e8ty,  Gal.  Oonst.  188. 

The  proeecutioo  must  have  him  in  court  at  the 
rendition  of  the  verdict;  but  if  he  is  at  large  on 
haU,  and  voluntarily  remains  away,  the  verdict 
may  be  rendered  In  his  absence,  especially  where 
his  oonusel  is  present  and  makes  no  objection. 
Barton  v.  State,  67  6a.  6(9, 44  Am.  Bep.  749. 

The  personal  presence  of  the  prisoner  is  necessary 
to  a  iwnc  pro  tunc  entry  where  there  has  been  no 
final  Judgment.    Mapes  v.  State,  13  Tex.  App.  SB. 

It  applies  only  to  courts  where  facts  are  to  be  in- 
quired into,  and  not  to  proceedings  on  appeaL 
Phlemlng  v.  State,  Minor  (Ala.)  42. 

Wafner  of  right  to  he  preBenU 

'  A  possible  exception  to  the  general  rule  seems  to 
exist  where  a  prisoner  is  present  at  the  beginning 
of  the  triid,  but  afterwards  absconds,  or,  ^n  his 
own  wrong,  leaves  the  court  and  runs  away;  ^  and 
it  is  held  that  such  conduct  ti  a  waiver  of  the  con- 
stitutional right  to  be  present,  even  in  the  case  of  a 
felony.  Fight  v.  State,  7  Ohio  (part  1)  180, 28  Am. 
Dec  (06;  State  v.  Wamire,  16  Ind.  857;  Barton  v. 
State,  67  Ga.  658, 44  Am.  Bep.  748.  And  see  Com.  v. 
Hale,  13  Phila.  (Pa.)  462;  Price  v.  State,  86  Miss.  681. 

In  North  Carolina,  where  a  defendant,  indicted 
foraftdony  lees  than  capital,  and  under  recognizance 
for  his  appearance,  absents  himself  by  fleeing  the 
court,  he  must  be  deemed  to  have  waived  Ills  right 
to  be  present  during  the  remainder  of  the  tria  1,  and, 
on  being  recaptured,  wiU  not  be  entitled  to  be  dis- 
charged, or  to  have  a  new  trial,  because  he  was  so 
absent  when  the  verdict  was  rendered.  State  v. 
Kelly,  97  N.  C.  404. 

Such  a  waiver  will  be  Implied,  where,  after  his 
trial  has  begun,  he  voluntarily  abandons  the  court 
room  and  refuses  to  appear.   Sahlinger  v.  People, 

icsin.2a. 

Where  by  reason  of  his  loud  language,  frequent 
Interruptions  and  violent  conduct,  it  becomes  im- 
possible to  proceed  with  the  trial,  the  court  may  or- 
der bis  removal  to  an  adjoining  room,wlth  liberty  of 
access  for  his  counsel,  and  have  him  brought  back 
again  when  quieted,  without  infringement  of  his 
constitutional  right.    U.  S.  v.  Davis,  6  Blatchf .  464. 

Prestnee^  when  not  necessary, 

A.  plea  of  not  guilty  may,  in  some  States,  be 
properly  entered  by  defendant's  counsel  In  his  ab- 
sence.   State  V.  Jones,  70  Iowa,  606. 

It  is  not  essential  that  accused  should  be  present 
at  the  filing  and  trial  of  motions  and  pleas  not  In- 
volving the  question  of  guilt  or  innocence  on  the 
merits.   State  v.  GonsouUn,  88  La.  Ann.  450. 

It  is  not  necessary,  however,  that  the  accused 
should  be  personally  present  upon  the  bearing  of  a 
motion  for  a  new  trial  (Com.  v  <3ostello,  IXi  Mass. 
871;  State  v.  Jef  coat,  20  S.  C.  888;  State  v.  Brown,  63 
Mo.  480;  Donnelly  v.  State,  26  N.  J.  L.  60t:  Anon.  81 
Me.  602;  State  v  Harris,  84  La.  Ann.  118;  People  v. 
Ormsby,  48  Mich.  484.  Contra,  Hooker  v.  Com.  18 
Gratt.  T63);  or  In  arrest  of  judgment,  unless  he 

6  L.  B.  A. 


claims  the  constitutional  right  of  being  heard  In* 
person.   State  v.  Jef  coat,  80  S.  C.  888. 

Record  must  thow  that  he  iDos  present. 

In  felonies  not  capital,  where  the  record  does  not- 
show  afllrmatively  that  the  accused  was  present 
when  the  verdict  was  received.  It  will  be  presumed* 
that  he  was,  unless  the  contrary  appears.  Holmes- 
V.  Com.  26  Fa.  221;  Schlrmer  y.  People,  83  DL  27G;- 
Hooker  v.  Com.  18  Gratt.  768. 

But  If  from  the  whole  record  It  may  be  inferred! 
that  he  was  present,  the  absence  of  a  formal  state- 
ment to  that  effect  Is  not  fatal  to  the  convlctiou, 
Lawrence  v.  Com.  80  Gratt.  845;  RapaL  Cr.  Pr.  316. 

It  will  not  be  presumed,  because  the  record  shows 
the  prisoner's  presence  on  one  day  of  the  trial,  that 
he  was  therefore  present  on  the  following  day. 
State  V.  Jones,  61  Mo.  282;  Scaggs  v.  State,  8  Smedes 
&  M.  722;  State  v.  Collins,  8  Ired.  L.  407;  State  v. 
Cross,  27  Mo.  882;  State  v.  Schoenwald,  81  Mo.  147. 

Bight  of  trial  by  jury  in  criminal  eases. 

One  of  the  most  Important  of  these  provisions  U 
that  guaranteeing  the  accused  In  every  criminal 
prosecution  the  right  to  a  public  trial  by  an  impar- 
tial Jury.  This  Is  a  right  very  dear  to  all  English- 
speaking  people.  From  the  time  of  Magna  C:%iarta 
down  it  has  been  sacredly  preserved.  It  Is  found, 
not  only  In  the  Constitution  of  the  United  States,, 
but,  in  one  form  or  another.  In  the  Constitution  or 
Bill  of  Rights  of  every  State  In  the  Union.  The- 
provision  In  the  United  States  Constitution,  how- 
ever, is  held  not  to  apply  to  the  separate  States.. 
Be  Smith,  10  Wend.  449;  Barron  v.  Baltimore,  82  U.. 
S.  7  Pet  243  (8  L.  ed.  672);  Baker  v.  Gordon,  23  Ind.. 
204;  Boring  v.  Williams.  17  Ala.  610;  Walker  v.  Sau- 
vinet,  02  U.  S.  90  (23  L.  ed.  678). 

The  right  of  trial  by  Jury  shall  be  secured  to  all,and2 
remain  Inviolate.  See  Ala.  Const,  art  I.  i  12;  Ark^ 
art  11.  fi  7;  Colo.  art.  n.  6  23;  Conn,  art  1. 6  21;  Deloirt.. 

I.  6  4;  Fla.  Dec.  Rights,  4:  Gku  art  III.  S  18;  HI.  art^ 

II.  6  5:  Ind.  art  I.  §  20;  Kan.  Bill  of  Rights,  5;  Ky* 
art  XIII.  9  8;  Me.  art.  I.  ft  20;  Md.  art  XV.  S  6;  Mass. 
pt  1,  9 15:  Mich,  art  VI.  9  27;  Minn,  art  I.  9  4;  Miss, 
art  I.  9  12;  Mo.  art  n.  9  28;  Neb.  art  L  9  6;  Nev. 
art  I.  9  8;  N.  H.  pt  1,  9  20:  N.  C.  art  I.  9  19;  N  Y. 
art.  I.  9  2;  N.  J.  art  I.  9  7:  Ohio,  art  L  9  6:  Or.  art 
L  9 18;  Pa.  art  I.  9  6;  R.  I.  art  L  9 16;S.C.  art  1. 911; 
Tenn.  art  I.  9  6;  Tex.  art  1.  9  15;  Tt  art.  II.  9  31: 
Va.  art.  I.  9  13;  W.  Va.  art  IIL  9 13;  Wis.  art  I.  85; 
Desty,  Cal.  Const  181. 

The  right  to  a  trial  by  Jury  Is  a  sacred  right,  and 
one  secured  by  the  guaranties  of  the  Constitution. 
People  V.  Fair,  43  Cal.  146. 

A  guaranty  of  the  right  of  trial  by  Jury  is  intend- 
ed for  a  state  of  war  as  well  as  for  a  state  of  peace, 
and  Is  equally  binding  on  rulers  and  people.  Ei 
parte  MllUgan,  71  U.  S.  4  WaU.  119  (18  L.  ed.  295). 

The  accused  has  a  right  to  a  speedy  trial  by  a 
Jury  of  the  vldnage.  Const  1820,  art  XIIL  9  9; 
Const  1866, 1875;  Be  McDonald,  1  West  Rep.  681, 608,. 
19  Mo.  App.  870. 

At  common  law  and  from  time  Immemorial  a- 
trial  Jury  has  consisted  of  twelve  men.   It  Is  well 


him  the  ptiTilege  or  being  conlronted  wild  ine 
witnesses  aeaioHt  him;  Cut  if  be  voluntarily 
keeps  tbe  witaesa  away,  be  catiaot  insist  on  biB 
privilege.     If,  Iherefore,  when  absent  by  hla 

f>n)curemeat,  their  evidence  is  supplied  in  some 
awful  way,  he  is  in  no  condilion  to  assert  that 
Lia  constitutional  rights  hsve  been  violated." 


as  we  Dave  Deen  aiiie  to  discover,  luia  raiwj 
been  departed  from.  It  la  the  outgrowtli  of  m 
maxim  baaed  on  the  principles  of  common  hon- 
est;, and.  If  properly  administered,  caa  harm 


settled  Ctiat  □ 


o  other  numbpr  of  men,  greater  or 
\em,  wlU  meet  the  roqulrernenls  Of  this  provtelon. 
1  Bishop.  Cr.  Proo.  ■  nV.  1  Abb.  Iaw  Diet.  tlUo 
Jurv;  May  V.  Milwaukee  *  M.  B.  Co.B  Wls.afr, 
People  V.  Justices,  7*  N,  Y.  406;  Bl&te  v.  MoCIbht,  U 
Ner.  n  nmced  Slates  v.  InsurKenU  of  Fa.  S  U.  a 
i  DalL  S3I>  (1  L.  ed.  4M)j  Blbol  v.  People,  BT  111.  17Z: 
Jackson  T.  SUte,  5  Blackf .  (Ind.)  ISI;  1  Chitty,  Cr. 
I^w.  SOE. 

The  trial  must  be  by  a  Jury  of  twelve  and  not  a 
loffl  numt>er.  although  defendant  oonseots  thereto. 
People  v.Guldlci,!  Cent.  Bep.  m,  la.WON.Y.SOB. 

A  party  tried  for  a  ariminal  ofTense  Id  the  Be- 
oonler'a  Court  of  Kalamazoo  Is  entitled  to  a  Jury  of 
twelve  men.  and  a  oodvIcIIoq  by  a  Jury  of  sli  men 
win  be  quashed.    People  v.  Luby,  W  Uioh.  UL 

In  the  trial  of  all  felonies,  more  eapedslly  of 
oapllal  ottenseH,  a  Juryof  twelve  men  Is  an  tndis- 
pecsable  lequlremeDt  of  the  law.  It  Is  not  a  privi- 
lege that  can  t>e  waived,  either  br  proteoutor,  or 
defendant,  or  allowed  by  court  Territory  v.  Ah 
Vab,4Mont.ue. 

The  right  to  a  trial  by  Jury  mustbemoieor  leae 
under  legislative  oonCrol.    1  Blihop,  Cr.  Proo.  I  TBS. 

And  Itta  held  that  •  statute  providing  that  a 
prisoner  may  ?leot  to  be  tried  by  eonrt  or  Jury  Is 
oonstltutJonoL  Slate  V.  Worden,  4S  Conn.  B4B,  83 
Am.  Bep.  B:  Murphy  v.  State,  VI  Ind.  579;  Ward  v. 
Foople,SO  Uloh.  US;  OonnMly  v.  State,  60  Ala.  W, 
31  Am.  Bep.  Si. 

But  a  statute  taking  away  the  rtaht  of  trial  by 
Jury  entirely,  or  providing  for  a  Juryof  tees  than 
twelve,  without  permitting  the  prlsonef'  to  eleot  v. 
be  tried  by  tbe  regular  tomnion-law  lury,  would 
bo  unconstltuttonal.  Korval  v.  Sloe,  a  Wis.  SS: 
Taugbu  V.  Bcade.  BO  Mo.  BOO:  Thomp.  &  H.  Jur.  1 10. 
and  see  Stokes  v.  People,  SS  X.  Y.  104.  ITL 

Therlaht  of  trialhy  Jury  does  not  extend  to  thi 
determlnatlonorthelnsanlly  Of  aparty.  Crockci 
r.  State,  to  Wis.  U3. 

Or  for  Judgment  on  a  forfeited  recogniranct. 
People  V.  Qulgg.  S9  If.  Y.  SS;  Deety,  Fed.  Consi. 
»». 

Or  to  preliminary  Inquiries  which  donotlnvolvr 
a  trial  of  tbe  merits,  or  to  oaaee  where  the  fact 
areconoeded.  Jte  Martin,  S  Paine,  US;  U.  S.  v.  An- 
thony, 11  lUatebf.  SO. 

mght  eaiinef  ttt  4Kif««d. 

The  rifht  to  a  Jury  cannot  be  waived,  at  least  In 
capital  oases:  and  trial  by  a  ^reeler  or  leas  numbei 
Uion  twelve  men  Is  Illegal  and  void.  Caoceml  v. 
People,  IB  N.  Y.  1S8;  Allen  v.  Statr,  M  Ind.  in- 
Brown  V.  Sute,  IS  Ind.  491^  Bell  v.  State,  44  Ala. 
303:  Williams  v.  State.  12  Ohio  St.  tSi:  State  v.  Mans- 
tlcld,41  Mo.  470;  HtU  V.  People.lS  HIch.  3(1:  People  v. 
0'Mell,4SCHL2S7:  Opinion  of  JustlceB,  41  N.  H.fiW 
and  sea  Bullard  v.  Slate,  88  Tex.  HU.  IB  Am.  Bep 
30;Whallon  v.  Banorort.  4  Minn.  109;  Prof.  Jur.  Tr. 
im:  Thomp.  ft  M.  Jur.t  T.  Hunt  v.State.Bl  Mlw. 
ItniMooie  V.  State.  72  Ind.  S58;but  see  State  v. 
Eaufmnn.  GI  Iowa.  GTB.  IB  Am.  Bep.  148. 

A  oouvlotlon  of  a  felony,  where  the  ftooused 
walvesalrUdbyJury.lallkvaL  State  v.  Larrlgan, 
«BIowa,«N. 

And  a  waiver  by  oonsent  Of  defendant  In  a  orlm- 
faial  ease  Is  a  nullity.    Com.  r.  Shaw,  1  Pltttb.  Hep. 
M;  Oanceml  t.  People,  IS  K.  Y.  m.  IW. 
(ST..  R.  .».. 


It  cannot  be  waived  by  ImplIcaUoii,  lMmble> 
Appeal,  S  Watta.  1S8;  I^uman  v.  Young,  U  Pa.  Sift 
Oinoeml  t.  People,  18  N.  Y.  191. 

AJurr  trial  cannot  be  waived  In  a  arbnliia]  ac- 
tion: henoe,  wbere  the  facts  were  agreed  upon  br 
the  State  and  the  aooosed,  and  snbmltied  to  Oe 
Judge  for  hla  decision.  It  was  held  thatsixdi  a  pro- 
cedure Is  not  warranted  t^  the  la*.  State  v.  Hi^ 
90  N.  C.  T<El 

A  trial  by  Jmy  may  be  waived  m  all  orlmlnad 
oases,  not  amounting  to  felony,  by  the  ooneeot  of 
both  partlea,  ezpreased  In  apm  oonrt.   (M.  OoogL 
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criminal  proaeoutlon  oanDot  waive 
a  trial  by  a  Jury.  Ta.  Const,  art.  1, 1  10;  Maya  v. 
Oom.  62  Ta.  tSO. 

That  the  aooused  oannot  waive  his  right  to  a  fury 
trial,  see  Khig  v.  State,  8  L.  B.  A.  Ol,  87  Teon.  SOi. 

fifffU  Eo  a  HVOrats  trioL 

In  some  Jariadlolloiia  persons  Jointly  Indlotsd  for 
the  same  ottenM  are  entitled  to  separate  triala  as  a 
matter  of  right  U.  B.  t.  Sharp.  Peta  a  lift  Groor 
V.  State.  64  Hias.  878;  Stale  r.  Knight,  8  Bait  <Teiu).t 
418;  Wlltey  V.  State.  SS  Tex.  App.  lOS;  People  v. 
:>tooliham,  I  Park.  Cr.  Cas.  4»;  D.  8.  v.  Olbnt,  t 
Sumn.  Uh  State  v.  HcLendon,  G  Strobh.  Ii.  61;  Ooni. 
V.  Eastman,  1  Cush.  IW,  48  Am.  Deo.  ttt;  State  t. 
Conley.  88  Me.  78,  referring  to  Slate  T.  Soper, 
le  Ue.  ees,  88  Am.  Deo.  «S5,  and  U.  S.  v.  Mar- 
cbantEG  O.  8.  U  Wbeat  480 1«  L.  ed.  700):  Oono  v. 
State,  11  Tez.  App.  890.  But  see  AndeiBon  *.  State, 
jTejcApp.  64t;Beed  V.  Stal«,  U  Tex.  App,  US,  40 
Am.  Bep.  IWi. 

In  Virginia  In  a  oonsplraoy  case  the  right  of  as*> 
jrance  was  denied.   Jones  v.  Com.  81  Oratu  8S8. 

It  la  otherwise  In  Wisconsin.  Chsper  t.  Stale,  47 
Wis.  685. 

Severance  upon  the  request  of  any  one  of  seTOal 
lefendaota  Jointly  Indloted  Is  a  matter  of  right 
ntken  tbe  apphoatlon  therefor  lias  been  made  ta 
sonformity  with  the  statutes.  WUley  v.  State.  B 
rex.  App.  4M;  Waloon   v.  Slate,  18  Lea  (Teou.^ 

After  having  elected  to  be  tried  Jointly,  and  after 
(evidence  has  been  heard  on  tbe  trIaL  It  le  then  loo 
late  for  either  of  the  defendants  to  demand  asev- 
^ranoe,  and  to  imtat  upon  the  right  to  be  Iried 
'everally.   Trowbridge  v.  Stale,  Tl  Qa.  4SL 

The  proper  time  to  make  tbe  demand  la  before 
'he  formation  of  tbe  Jury.  State  v.  UolAne.  U 
Nev.S4B. 

It  Is  too  late  to  make  the  motion  after  eleoUng  to 
lie  tried  Jointly,  and  after  evidence  baa  been  taken- 
rrowbridg^  V.  State,  71 0«.  481. 

The  court  may  expressly  suggest  se^iarate  Irisb. 
and  defendants  may  deoiand  a  aqiarata  brtsl. 
Shularv.  Btate,2  Wiet  Bep.  eOL  U»Ind.X8B. 

A  prisoner  may  be  ordered  by  the  court  to  he 
uied  separately  from  otfaeie  Indloted  with  him. 
People  V.  Clark.  8  Cent  Bep.  8(0.  KB  S.  Y.  7H. 

The  district  attorney  may  himself  eleot  lo  icy 
tbe  detendanla  ■epanteiy.  Com.  v,  Hugkas,  U 
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and  o1)8treperou8  as  to  prevent  the  orderly 

Erogrees  of  the  trial,  it  was  pro{)er  to  remove 
im  from  the  court  and  proceed  with  the  trial. 
In  Price  y.  8tate,  86  Miss.  581,  and  in  Fight 
T.  8taU,  7  Ohio  (part  1)  180,  it  is  held  that 
-where  a  defendant,  pending  his  trial,  absconds, 
it  is  proper  to  proceed  to  verdict 


The  Constitution  guarantees  him  the  right  to 
be  present,  but  this  guaranty  was  never  in- 
tenaed  to  include  the  right  to  abscond,  and 
then  complain  of  bis  own  absence. 

We  hM  the  Statute  constitutional  and  affirm 
thejudgment. 


MONTANA  SUPREME  COURT. 


John  MERRIGAN,  Beept, 

V. 

Lydia  J.  'ENGLISRetal.,AppU. 

(....Mont.....) 

!•  A  mbeqntra^stor  luw  a  direct  lien  for 

his  labor  and  materials  upon  the  property  bene- 
fited thereby,  and  his  ri^rhts  are  not  limited  by 
tboeeof  the  oontraotor. 

£•  A  statute  glviMig  a  mbeontractor  a 
direct  lien  is  not  rendered  unconBtitutional 
by  the  fact  that  under  the  existing  lawscon- 
tractors  are  not  expressly  made  the  aerents  of  the 
owners,  as  an  implied  agency  is  created  by  con- 
tractlngr  with  reference  to  the  law  giving  the 
Uen. 


8«  An  answer  In  an  action  to  enforce  the  lien 
of  a  subcontractor  does  not  raise  an  issue  of  fact 
which  win  take  the  case  to  the  Jury,  where  it  de- 
nies the  Indebtedness,  the  existence  of  the  lien 
and  the  agency  of  the  oontraotor,  but  does  not 
deny  the  existence  of  the  original  contract  or 
subcontract,  the  performance  of  the  subcon- 
tract, the  value  of  the  services,  nonpayment,  or 
the  iiilng  of  the  lien, 

4«  A  homestead  Is  not  exempt  from  the 
lien  of  a  phtsterer  for  labor  performed  by  him 
thereon  as  a  subcontractor;  nor  is  it  exempt  from 
a  lien  for  materials  furnished  by  him,  especially 
when  the  material  Is  the  object  of  the  labor  and 
it  would  be  impossible  to  separate  the  value  of 
the  one  from  that  of  the  other. 

6.  The  lien  of  a  mortg^a^e  filed  interme- 
diate the  commencement  of  work  by  a  contract- 
or and  by  a  subcontractor  Is  subsequent  to  that 
of  the  latter  for  labor  and  materials. 

(October  ft,  1880.) 

APPEAL  by  defendants  from  an  order  of  the 
District  Court  of  Lewis  and  (Tlarke  County 
overruling  a  demurrer  to  the  complaint,  and 
from  a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion to  enforce  a  mechanic's  lien.    Affirmed, 

Statement  by  Bach*  J.: 

The  plaintiff,  John  Merri^n,  brought  this 
action  to  foreclose  a  mechanic's  lien.  The 
complaint  shows  the  following  facts,  omitting 
all  technical  matter  of  pleading:  The  defend- 
ant Lydia  J.  English  was  and  is  the  owner  of 
the  premises  which  the  plaintiff  seeks  to  make 
subject  to  his  lien,  and  prior  to  July  20, 1888, 
entered  into  a  contract  with  the  defendant 
Crawford,  who  thereby  agreed  to  erect  a  build- 
ing upon  the  premises  referred  to;  that  Craw- 
ford commenced  work  under  said  contract  on 
the  20th  day  of  July,  1888,  and  himself  entered 
into  a  contract  with  the  plaintiff  Merrigan,who 
thereby  agreed  **  to  do  all  the  plastering  to  be 
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done  in  said  building,  and  to  set  a  mantel 
therein,  and  to  furnish  the  plaster  and  cement 
necessary  therefor/'  the  consideration  for  said 
contract  being  the  sum  of  $278;  that  the  said 
plaintiff  ",completed  said  contract,  and  did  and 
performed  said  work  and  labor  in  the  plaster- 
ing of  said  building,  and  the  setting  of  said 
mantel,  and  the  furnishing  of  said  plaster  and 
cement,  as  above  specified,  on  the  27th  day  of 
October,  1888;"  that  he  (the  plaintiff)  has  been 
paid  for  said  work  the  sum  of  $55,  and  no 
more;  that  said  work,  etc.,  was  reasonably 
worth  the  said  sum  of  $278;  that  the  plaintiff 
commenced  work  under  his  contract  upon  the 
7th  day  of  September,  1888,  and  completed 
said  work  on  the  27th  day  of  October,  1888; 
that  the  defendant  the  Home  Building  &  Loan 
Association  claims  a  lien  upon  said  promises, 
which  lien,  if  any,  is  by  mortgage,  and  is  sub- 
ject to  the  lien  of  the  plaintm;  and  that  the 
Elaintiff,  on  the  31st  day  of  October,  1888.  filed 
is  notice  of  lien,  setting  forth  in  detail  the 
facts  of  said  filing.  Then  follows  the  prayer. 
The  above  will  show  all  the  facts  material  in 
the  case,  because  it  is  not  claimed  that  there  has 
been  a  defect  in  pleading,  the  issues  being 
sharplv  drawn  upon  the  points  given  below, 
and  which  go  directly  to  the  plaintiff's  cause 
of  action.  To  tbis  complaint  a  demurrer  was 
interposed  in  behalf  of  the  defendants  English 
and  the  Home  Building  &  Loan  Association. 
The  demurrer  was  overruled,  and  each  of  said 
defendants  last  named  filed  a  separate  an- 
swer. 

The  answer  of  the  defendant  English  is,  in 
effect,  as  follows:  It  denies  that  she  is  indebted 
to  the  plaintiff  in  any  sum;  denies  that  Craw- 
ford was  her  agent,  or  had  any  authority  to 
make  any  contract  with  the  plaintiff  for  her  or 
in  her  name;  denies  that  the  account  set  forth 
in  the  complaint,  or  the  lien  based  thereon, 
constitutes  any  lien  upon  the  premises;  denies 
that  the  plaintiff  has  acquired  any  lien  upon 
said  premises  by  reason  of  the  facts  set  forth  in 
the  complaint;  and,  as  affirmative  defense,  al- 
leges and  sets  forth  the  contract  made  by  her 
with  the  defendant  Crawford,  and  that  by  said 
contract  the  said  Crawford  agreed  to  do  and 
perform  the  work  prescribed  in  the  complaint: 
and  that  the  premises  in  question  are,  and  were 
at  all  times  mentioned  m  the  complaint,  tbe 
homestead  of  the  defendant,  who  is  the  head  of 
a  family.  The  answer  of  the  defendant  cor- 
poration, in  addition  to  the  matter  set  forth  in 
Uie  answer  of  the  defendant  English,  pleads  as 
a  defense  a  bond  and  mortage  for  the  sum  of 
$1,000,  which  mortgage  is  a  lien  upon  the 
premises  in  question,  and  was  dulv  recorded  in 
the  proper  office  on  the  1st  day  of  September, 
1889.    The  plaintiff  moved  for  judgment  upon 


^ue  aemurrer,  ue  asawenug  aetenaauu  ap- 
pealed.- 

31acj  poiots  were  raised  la  the  court  below. 
Tbosc  coQsidered  In  tbla  court  are  thoBewbJch 

uie  meutioDed  in  Ibe  brief  of  appellants,  aod 
ILey  are  as  follows:  firtl,  that  tlie  plaiotiff  ia  a 
«ubcoDtracU)T,  and  has  do  lien;  tecond,  tbat  the 
iniemiBee  are  Ihe  homestead  of  tbe  defendnnt 
flnglish,  and  are  therefore  not  subject  to  tbe 
lien  of  tbe  plainiifF,  because  tliev  are  exempt 
from  an;  lieo  except  that  of  a  laborer  or  me- 
chanic (see  gg  822,  82^),  subd.  1,  Comp.  Stat.); 
third,  tbat  tbe  plaiotiB's  lien,  if  acj,  fa  sub- 
ject to  the  mortgage  of  tbe  dureodant  corpora- 
Hon;  J&urth,  that  there  were  certain  denials  Id 
the  answeia  which  raised  Issues  of  fact. 


»  Bnllard,  for  appellanla; 

The  Statute  of  Mooiaoa  dora  not  make  an; 
provision  for  a  subcontractor's  lieD;  be  is  not 
mectiooed  in  the  section  providing  for  Hens. 

HoqU  Comp.  Stat.  5th  Div.  ^  VilH. 

A  lien  being  "exclusive!;  the  creature  of  tbe 
Statute,  and  deriving  iis  exislence  oaly  from 
positive  enactment,"  ibe  liea  in  this  case  cam- 
not  be  sustained,  and  the  demurrer  should 
bsve  been  sustained. 

Fbillipe,  Slecb.  Liens,  %%  9,  IB,  18i  Chopin 
V.  PertMe  ■£  B.  Paper  W<irkt.  80  Coon.  461,  78 
Am.  Dec.  269  .and  authoritieti  cited;  Overton, 
Liens,  g  654. 

Tbe  eubcoDtractoi  will  be  bound  by  the 
t^rma  of  ibe  contract  between  the  contractor 
and  tbe  owner  of  the  building.  Any  statute 
or  rule  which  should  In  any  way  deliver  him 
as  ac  uader-workman  from  the  obligationa  un- 
dertaken by  hia  superior  would  at  once  violate 
the  conatiiuiional  provision  against  laws  which 
fmpair  the  obligauon  of  contracts. 

Overton,  Liens,  §  663;  Pikt  v.  Irvin,  1 
Sandf.  14. 

Tbe  Statute  therefore  does  not  make.the  con- 
tractor an  agent  of  the  owner,  and  no  auch 
agency  esists  except  by  statute. 

Extra  Sess.  Lawa  im,  g  6,  p.  73;  Dmrdorff 
T.  EtfTkaHt,  74  Mo,  87. 

When  the  Sialute  uses  the  terms  "laborer'a 
Uen  "  or  "  mechanic's  lieu."  it  must  be  held  lo 
refer  to  tbe  particular  clasaes  of  liens  named 
and  none  other. 

RUIuxrda  v.  Slitar.  70  Cal.  187;  Walth  v,  Mc- 
Menamy,  74  Cal,  858. 

Mcttrt.  Oeorge  F.  Shelton  and  A.  C. 
Botkin,  fur  respondeat: 

Under  statutes  which  give  to  aubcon tractors 
a  direct  lien  tbe  amount  for  which  ihe  properly 
may  be  charged  is  not  limited  by  tbe  amount 
Ihat  may  be  due  from  tbe  owner  to  Uie  conlract- 
or,  nor  does  it  in  any  way  depend  upon  the 
state  of  tbe  account  between  them.  Liens  ma; 
be  acquired  on  Lhe  interest  of  the  owner  to  the 
extent  of  tbe  value  of  Ibe  labor  done  or  mate- 
rial furnished,  and  tbe  liens  are  not  defeated  by 
the  fact  (hat  tbe  owaer  before  tbe  filing  of  the 
lien  has  paid  tbe  contractor  in  full. 

Colter  V.  Fre'e,  45  Ind.  96;  MtrHtt  v.  Pear- 
«m,  58  Ind.  885;  CravfordgnlU  v.  Johnson,  51 
Ind.  097;  Andin  v.  Dun'a,  03  Ind.  17;  Delahay 
V.  Galaie,  17  Kan.  S08;  Ctough  v,  IdcBonntd, 
18  Kaa.  ]  14;  Slidlabaiger  v.  TJiayn;  15  Kan. 
■5  L,  l{.  A. 


Ultra  V.  Moiman,  si  oiinn.  &-«;  aauou  -r. 
Black.  21  Neb.  181;  Fatter  v.  DoJde,  17  Keb. 
631:  Marren^-7.  PaxUm,  Id.  634;  Lonkey  t. 
Cook,  15  Nev.  58;  Hvntert.  Trvei^e  Lodge,  14 
Nev.  24;  (^raon  Opera  Bourn  Auo.  v.  MiUcr, 
16  Nev.  827;  White  v.  Hitler.  18  Pa,  52. 

The  Statute  is  valid  although  it  permits  the 
owner's  property  to  be  forfeited  to  a  aubcon- 
tractor  for  failure  to  pay  htm  a  sum  in  excess 
of  tbe  price  for  which  ha  has  coalracied  for 
tbe  entire  work,  or  to  pay  him  after  he  has 
paid  the  contractor  in  full. 

Laird  v.  Moonan,  lapra;  Bohn  y.  MeOarihw, 
29  Minn.  28;  (TNeii  v.  St.  Ol>if»  SeAool,  36 
Mian.  829;  2  Joaea,  Liens,  g  1804. 

Ia  contemplalion  of  law,  the  owner  of  the 
building,  by  employing  a  person  to  do  the 
work,  thereby  clothes  liim  with  authority  to 
procure  whatever  materials  and  labor  may  be 
necessaiy  to  complete  bis  contract,  and  bind 
tbe  building,  whenever  tbe  steps  pointed  out 
by  law  and  necessary  to  create  bis  obligalions 
are  properly  takea,  tbe  limit  being  the  reason- 
able value  of  the  materials  furnished 

Phillips,  Mech.  Liens,  ^  79,  p.  143;  Morri»n 
V.  Haneock.  40  Mo.  661;  Deardorfft.  Beerbara, 
74  Mo.  87;  Bla&t  y.  Fitehtr,  46  Hd.  454;  % 
Jones,  Liens,  §  1806. 

The  question  of  homestead  cannot  be  suc- 
cessfully raised  against  the  plaintiff,  ao  as  to 
defeat  his  lien. 

Thompson,  Homesteads  and  Exemptlooa, 
S  873;  Murray  v,  Bapley,  80  Ark.  568;  fit 
Kardt  V.  Kdiearda,  24  Ohio  Sl  402. 

Tbe  lien  of  respondent  has  priorltr  over  the 
mortgages  of  the  appellant  Home  Bolldiug  & 
Loan  AssodatloD, 

2  Jones,  Liens,  g  1480;  Phillips,  Mechanics' 
Liens,  gg  220,  S2«;  American  F.  Jns.  Oo.  v. 
PringU,  3  Seig.  &  B.  138;  Bad  v.  Binekleg.  S3 
Wia.  863;  DazU  v.  Alvord,  94  U.  S.  54.>  (34  L, 
ed.  288);  Meyer  y.  XMateare  B.  Contt.  Co.  100 
U.  S.  457  (25  L.  ed.  958);  BrookM  v.  Btiriington 
A  8.  W.  B.  Co.  101  U.  8.  448  (35  L.  ed.  1057); 
Meyer  v.  Egbert.  101  U.  S.  738  (25  L.  ed- 1078); 
Satcheider  v.  Bajid,  117  Mass.  176. 

Bach,  J. ,  delivered  the  opinion  of  the  roort; 

The  tendency  of  land  owners  to  enter  into 
contracts  at  a  figure  so  low  that  tbe  original 
contractor  coi^ld  make  no  profit  nnlcss  be  re- 
fused 10  pay  hia  employ^?,  has  led  to  Ihe  enact- 
ment of  laws  for  Ibe  proteclion  of  wage  earn- 
ers. T)ier£  are  mo  systems  gcoerallv  adupled 
throughout  the  United  Statea, — one  Known  as 
the  "New  York  System;"  the  olher  as  the 
"Pennsylvania  System. "  Tbe  former  pives  to 
tbe  subcontractor  a  lien  by  way  of  subrrigaiioa, 
as  it  is  termed  by  tbe  text  writers,  wbicfa  is  ac- 
complished by  a  notice  given  to  the  owner  by 
tbe  subcontractor,  wliich  notice  specifies  tbe 
probable  value  of  the  servlcea  to  be  performed, 
or  of  the  materials  lo  be  furnisbi^,  and  Ibe 
owner  is  thereupon  entitled  to  withhold  from 
tbe  cootracior  money  d,ue  to  tbe  latter  to  sudi 
an  amount  as  will  meet  tbe  demand.  Then 
are  Ibe  general  features  of  the  New  Tork  »j»- 
(CTu,  and  such  was  tbe  system  prevailing  ia 


pear  from  an  inspection  of  » 
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iDclusire,  of  the  Revised  Statutes.  The  other, 
or  PennsylvaDia,  system,  gives  a  direct  lien  to 
the  laborer  or  subcoDtractor,  either  by  an 
agency  created  by  the  statute,  orby  an  implied 
agency  vested  in  the  ori^nal  contractor. 

An  interesting  discussion  of  this  subject  will 
he  found  in  the  very  able  opinion  of  the  learn- 
ed Chirf  Jutiiee  Beatty  upon  the  petition  for 
rehearing  in  the  case  of  Hunter  v.  Truckee 
Lodge,  14  !Nev.  24-33  et  eeq.  The  case  is  one 
which  bears  directly  upon  all  the  points  raised 
by  the  demurrer  in  this  action,  and  especially 
upon  the  most  prominent  distinction  lietween 
the  two  systems.  The  distinction  refarred  to 
is  this:  Under  the  New  York  system  me  sub- 
contractor cannot  recover  more  than  is  due 
from  the  owner  ta  the  contractor, — that  is  to 
say,  he  is  bound  by  the  origioal  contract; 
while  under  the  other  system  the  original  con- 
tract, or  payment  to  the  original  contractor,  is 
no  defense  to  a  claim  of  a  subcontractor. 

In  order  to  fully  understand  the  Lien  Law  of 
this  Territory  in  force  at  this  time,  and  at  the 
time  this  action  ^as  commenced,  we  must 
study  the  law  prior  to  the  Act  of  March,  1887, 
and  the  effect  and  purpose  of  that  Act.  The 
old  law  will  be  found  in  sections  820  to  848  of 
the  Revised  Statutes  of  1879.  Section  820  ga  ve 
to  "every  mechanic,  builder,  Iqmberman,  art- 
isan, workman,  laborer  or  other  person  who 
ahall  do  or  perform  any  work  or  lalK)r  upon, 
or  furnish  any  material,  machinery  or  fixtures 
for,  any  building,"  etc.,  a  lien  *'upon  such 
building,'*  etc., "to  secure  the  payment  of  such 
work  or  labor  done,  or  material,  machinery  or 
fixtures  furnished."  Sections  821  and  822  pre- 
scribe certain  rules  with  which  a  subcontractor 
must  comply  in  order  to  avail  himself  of  the 
Hen  given  to  him  by  section  820;  and  they  re- 
fer more  particularly  to  a  notice  which  the 
subcontractor  was  required  to  give  to  the 
builder  before  performing  any  labor  or  furnish- 
ing any  material,  and  to  the  manner  of  filing 
the  notice  of  lien,  and  the  time  within  which 
«uch  filing  must  be  made.  Section  828  gave 
the  owner  of  the  building  the  right  to  with- 
hold from  the  contractor  sufficient  money  to 
meet  such  claims  of  subcontractors  as  had 
been  duly  filed;  and  it  made  the  owner  the 
aurety  of  the  contractor  to  that  extent. 

Thus  it  will  be  seen  the  New  York  ^stem, 
or  the  system  generally  known  as  that  of 
"equitable  subrogation,''^  was  the  law  regulat- 
ing the  Hens  of  mechanics  in  this  Territory 
prior  to  the  Act  of  Marcb,  1887. 

Section  824  is  not  material  to  this  discussion. 
It  prov  ded  that  the  notices  required  by  sections 
821  and  822  might  be  served  by  the  sheriff  or 
constable.  Section  825  contained  the  law  reg- 
ulating the  filing  of  such  notice  of  lien  by  any 
person  other  than  a  subcontractor. 

By  the  Act  of  March  9, 1887,  section  820  was 
slightly  amended,  and  as  amended  will  be 
found  in  section  1870  of  the  Compiled  Statutes. 
The  amendment  referred  to  is  quite  immaterial 
as  far  as  this  case  is  concerned.  The  same  Act 
amended  section  821,  and  then  repealed  sections 
821,  822,  823  and  824;  which  sections,  it  will 
be  remembered,  were  those  containing  the  reg- 
ulations which  applied  specifically  to  subcon- 
tractors. Undoubtedly,  It  was  rather  inartistic 
to  amend  section  821  and  then  repeal  it.  The 
repeal  of  the  old  section  was  effected  by  the 
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amendment  thereof,  because  the  amendment 
)rovided  that  "section  821  shall  read  as  fol- 
ows,"  etc.,  and  inasmuch  as  section  821  was  a 
aw  applying  to  a  particular  class,  and  825  the 
rule  applying  generally,  it  would  have  been 
more  logical  to  repeal  821  without  any  attempt 
to  make  it  a  general  rule,  and  then  so  to  amend 
section  825  that  it  might  contain  the  i^neral 
provision  in  terms  airreeable  to  the  legislative 
will.  However,  there  is  no  difference  in  the 
result;  for  section  821  repealed  by  implication 
section  825  as  far  as  that  section  conflicted  with 
the  new  law,  and  the  repeal  to  the  extent  indl* 
cated  was  accomplished  by  the  Act  of  March, 
1887,  whidi  in  direct  terms  repealed  all  laws 
and  parts  of  laws  in  conflict  with  the  provisions 
of  that  Act  Section  821  will  be  found  in  sec- 
tion 1871  of  the  Compiled  Statutes,  and  section 
825  will  be  found  in  section  1872  of  the  same 
volume. 

Returning  to  the  law  as  it  existed  f>rior  to  the 
Amendment  of  March,  1887,  it  will  be  ob- 
served that  section  820  was  intended  to  give, 
and  did  give,  to  every  person  performing  work 
and  labor,  or  furnishing  materials,  etc.,  a  lien 
for  the  same.  The  words  of  the  section  are 
broad  enough  for  that  purpose.  Sections  821 
to  824  further  prove  it,  for  they  provide  what 
a  subcontractor  must  do  to  "avail  himself  .of 
the  benefits  of  this  chapter;"  and  Fection  846 
provides  that  "all  persons  .  .  .  shall  be  con- 
sidered subcontractors  except  such  as  have  con- 
tracts with  the  owner."  The  lien,  then,  was 
given  to  subcontractors,  as  well  as  to  contract- 
ors, by  section  820,  which  was  not  materially 
changed  by  the  Act  of  March,  1887;  and  that 
Hen  still  exists,  and  is  found  in  section  1370  of 
the  Compiled  Statutes.  And  the  only  effect  of 
the  amendment  was  to  relieve  the  subcontractor 
of  notifying  the  owner  of  his  intention  to  fur- 
nish the  material  or  labor  for  which  he  might 
thereafter  claim  a  Hen;  and  this  chanfi:e  was 
accomplished  by  the  express  repeal  of  those 

g revisions  contained  in  sections  821-824,  Rev. 
tat.,  both  inclusive.  The  only  change  made, 
therefore,  by  the  amendments  coniained  in  the 
Act  of  March,  1887,  was  the  rejection  of  the 
New  York  system,  and  the  substitution  of  the 
Pennsylvania  system,  or  system  of  direct  Hens 
in  favor  of  subcontractors. 

The  Act  of  March,  1887,  contained  one  more 
provision  of  interest,  which  will  be  found  in 
section  1387  of  the  Compiled  Statutes,  and  by 
force  of  which  "every  contractor,  architect, 
subcontractor,  ...  or  other  person  having 
charge  of  the  construction,  repair  or  alteration, 
in  whole  or  in  part,  of  the  aforesaid  buil(!ing, 
.  .  .  shall  be  deemed  the  agent  of  such  owner 
or  proprietor." 

in  the  extra  session  of  the  Legislature  in  1887, 
on  September  14  of  that  year,  this  power  of 
agency  was  repealed,  owing,  no  doubt,  to  the 
fact  that  contractors  had  taken  advantage  of 
the  law,  and  had  sublet  contracts  at  absurdly 
high  figures  under  this  power  of  agency.  The 
repeal  of  section  1387,  however,  does  not  repeal 
the  lien  given  by  section  1370.  The  lien  pro- 
vided for  is  a  general  lien,  given  to  aU  men- 
tioned in  the  section.  It  is  the  same  Hen  as 
was  provided  in  section  820,  which,  as  we  have 
seen,  included  subcontractors  as  well  as  con- 
tractors: and  the  only  "change  is  that,  instead 
of  a  direct  lien  for  the  contract  price,  the  sub- 
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contractor  now  has  a  direct  lien  for  the  reason- 
able value  of  his  services. 

We  are  of  the  opinion  that  the  laws  of  this 
Territory  do  give  to  the  sabcon tractor  a  lien. 
But  it  is  nrgc3  that  the  law  so  construed  is  un- 
constitutional, more  particularly  so  because 
the  contractor  is  no  longer  the  agent  of  the 
owner,  since  the  repeal  of  that  section  wbich 
made  bim  the  agent.  There  is  veir  little  dif- 
ference between  an  agency  created  by  a  statute 
and  an  implied  agency.  The  owner  of  real 
estate,  who  makes  a  contract  with  another  for 
the  erection  of  a  building  thereon,  knows  that 
the  contractor  cannot  do,  and  does  not  con- 
template doing,  the  work  himself.  He  knows 
tbnt  others  will  help  to  perform  the  contract. 
He  knows  the  law  which  gives  to  such  work- 
men a  lien  for  their  services;  and  he  therefore 
makes  the  contract  with  the  full  knowledge  of 
the  implied  agency,  and  of  his  liability.  He 
obtains  the  benefit  of  the  labor,  because  the 
improvements  increase  the  value  of  his  land; 
and  by  exacting  a  proper  bond  from  the  piin- 
cipal  contractor  he  can  fully  protect  himself 
from  double  liability.  We  are  of  the  opinion 
that  the  law  is  neither  unconstitutional  nor  uu- 
]ust.  Whether  or  not  such  a  law  is  wise,  is  a 
question  for  the  Legislature.  It  may  be,  as 
was  urged  in  argument,  that  such  a  law  tends 
to  disconra^e  building,  and  that  it  deprives  the 
poor  laborer  from  accepting  contracts  because 
of  his  inability  to  furnish  such  bonds  as  may 
be  required  by  the  land  owner;  but  these  are 
matters  for  le^slative  wisdom  to  consider,  not 
for  judicial  mterpretation.  Such  a  law  has 
been  sustained  as  constitutional,  either  directly 
or  indirectly,  in  the  following  cases:  Parker  v. 
BcU,  7  Gray,  429;  Laird  v.  Moonant  82  Minn. 
858;  Bpofford  v.  TruSy  88  Me.  288;  Attcood  v. 
Waiiams,  40  Me.  409;  Colter  v.  Frete,  45  Ind. 
9e-108;  W/iiU  V.  Miller,  18  Pa.  52,  in  which 
case  Chief  Juitiee  Gibson  delivered  the  opinion 
of  the  court 

A  few  extracts  from  the  authorities  will 
Bhow  the  theory  upon  which  such  a  law  is  sus- 
tained. "  The  constitutional  validity  of  such 
statutes  securing  liens  to  subcontractors  and 
others  furnishing  labor  or  materials  for  a  con- 
tractor, irrespective  of  the  state  of  the  account 
between  the  owner  and  the  contractor,  is  well 
established,  and  it  is  established  ui>on  the 
ground  that  such  statutes  annex  the  lien  as  an 
mcident  to  the  contract  of  the  owner  with  the 
contractor, — such  contract  being  the  evidence 
of  the  authority  of  the  contractor  to  charge  the 
owner's  property  with  liabilities  incurred  by 
him  in  performing  his  contract."  2  Jones, 
Liens,  §  1804. 

"It  subjects  the  property  to  the  payment 
of  debts  which  the  owner  has  directly  or  in- 
directly caused  or  authorized  in  its  improve- 
ment under  a  knowled^  that  the  property  is 
so  charged.  In  principle,  it  in  no  respect  dif- 
fers from  the  lien  at  common  law  in  favor  of 
mechanics  who  have  bestowed  labor  upon  the 
article  to  which  it  attaches.  The  statute  pro- 
vides for  its  existence  in  cases  where  the  pos- 
session is  not  supposed  to  be  in  the  one  to  be 
benefited  by  the  lien."  Tenney ,  J. ,  in  Spoffard 
V.  True,  88  Me.  291,  292. 

These  citations  and  authorities  dispose  of  an- 
other point  raised  bv  the  appellants,  who  claim 
that  the  rights  of  the  plainUfiF  are  limited  by 
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the  rights  of  the  contractor.  The  antboritiei 
cited  by  the  appellant  are  cases  ander  the  New 
York  system,  but  do  not  ai>pl7  to  a  laW  wiiere 
the  lien  of  a  subcontractor  is  a  direct  Uen.  In 
addition  to  the  authorities  already  cited,  see 
Hunter  y.  Truekee  Lodge,  14  Nev.  A,  and  more 
particularly  in  the  opinion  upon  a  petitkm  for 
a  rehearing,  page  88. 

We  are  now  to  consider  the  claim  of  the  ap- 
pellant that  the  answers  raised  issues  of  fact. 
The  denial  of  indebtedness  was  a  conduaioD 
of  law.  See  Biggins  v.  Oermaine,  1  Moot  280; 
P&wer  v.  Oum,  6  Mont  6. 

The  dienial  that  the  plaintiff  had  any  Imo 
was  a  conclusion  of  law.  It  was  raised  by  the 
demurrer  in  the  court  below,  and  the  l^allty 
of  the  lien  has  been  sustained  in  this  opurion. 
The  facts  upon  which  plaintiff  bases  his  claim 
of  lien  were  not  denied.  The  denial  that  Craw- 
ford was  the  agent  of  plaintiff  was  not  materiaL 
Such  agency  was  not  aUeged  in  the  complaint, 
and  under  our  system  of  uens  was  not  a  neces- 
sary allegation.  The  complaint  did  allege  the 
contract  between  Crawford  and  the  defendant 
English;  the  subcontract  between  Chrawfoid 
and  the  plaintiff;  the  performance  of  the  sub- 
contract by  the  plaintiff;  the  reasonable  value 
of  the  services  and  materials  furnished,  which 
value  must  control  (see  2  Jones,  Liens.  §  1806); 
the  nonpayment  of  a  portion  of  the  sum  thus 
due;  and  the  filing  of  the  lien.  These  are  the 
facts  upon  which  the  plaintifiTs  lien  is  based,, 
and  the  answer  does  not  deny  any  one  of  them. 

The  next  point  is  the  chum  of  homestead  ex- 
emption. Section  822,  p.  147,  Comp.  Stat., 
contains  the  law  exempting  home8te..J9  from 
forced  sale  "  on  execution  or  anv  other  fina> 
process  from  a  court"  Section  828  provides 
that  such  exemption  "shall  not  affect  any  la- 
borer's or  mechanic's  lien." 

It  is  claimed  by  the  appeDant:  llrgt,  that 
plaintiff  is  not  a  laborer  or  mechanic;  ieeomd^ 
that,  even  in  case  he  is  to  be  considered  a  la- 
borer or  mechanic,  so  much  of  his  lien  as  is  for 
materials  cannot  be  made  the  subject  of  a  lien 
upon  a  homestead.  No  one  can  doubt  but  that 
a  plasterer  is  a  laborer;  and  scarcely  one  will 
hesitate  to  admit  that,  in  common  parlance,  a 

Elasterer  is  a  skilled  laborer,  and  that  a  skilled 
iborer  is  a  mechanic.  Such  Is  the  common 
understanding  of  the  words.  The  technical 
definition  wifi  lead  to  the  same .  condosion. 
Webster  defines  a  mechanic  to  be  "a  workman 
or  laborer  other  than  agricultural;  .  .  .  one 
skilled  or  employed  in  shaping  and  nnitine 
materials,  as  wood,  metal,  etc.,  into  any  kind 
of  structure,  machine  or  other  object,  reqnii^ 
ing  the  use  of  tools  or  instruments.  ** 

The  case  of  Parker  v.  Bell,  7  Gray,  429.  is  di- 
rectly in  point  The  Massachusetts  law  gave 
a  lien  to  "  any  person  who  shall  actually  per- 
form labor."  The  plaintiffs  were  plasterers. 
The  complaint  so  alleged,  and  contained  the 
statement  that  in  the  capacity  of  plasterers  they 
"actually  performed  labor."  The  learned 
judge  says:  "If  these  allegations  are  true,  they 
[the  plaintiffs]  become  entitled  to  a  lien  upon 
the  house;  .  .  .  for  they  thus  show  themselves 
to  have  conformed  to  afi  the  terms  of  the  Stat- 
ute by  force  of  which  such  a  claim  is  to  be  es^ 
tablished."  In  this  case  the  complaint  allies 
that  the  plaintiff  "did  ahd  performed  said  wm 
and  labor  in  plastering  stud  building  and  the 
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Mttlng  of  said  mantel."  This  allegation,  beinj^ 
admitted,  is  by  itself  sufficient  to  sustain  the 
plain  tiiTs  claim  that  as  a  laborer  he  is  entitled 
to  a  lien.  But  it  is  urged  as  the  second  point 
under  this  question,  that  the  claim  is  in  part 
for  labor,  and  in  part  for  material,  and  that  the 
claim  for  material  is  not  an  exception  to  the 
homestead  exemption.  Appellants  cite  as  con- 
clusive authority  Richards  ▼.  Shear,  70  Cal.  187, 
and  Walah  v.  McMenomy,  74  CaL  856,  claiming 
that  we  are  bound  by  those  cases.  We  think 
not,  because  it  has  been  decided  in  this  court 
that  the  Homestead  Law  of  this  Territory  was 
not  taken  from  California  (see  Lindley  v.  Davis, 
7  Mont.  206),  and  because  those  cases  had  not 
been  decided  when  the  Homestead  Law  was 
adopted,  and  because  they  are  not  in  point.  In 
each  of  the  cases  cited  the  court  treated  the 
lien  as  a  lien  for  material  alone.  In  the  case 
first  cited  the  lien,  as  a  matter  of  fact,  was*  for 
material  only. 

We  do  not  hold  that  a  materialman  has  such 
a  lien  as  will  be  valid  against  a  homestead. 
That  is  not  the  question  oef ore  ns.  All  that 
"we  are  called  upon  to  decide  is  the  extent  of  the 
lien  of  a  mechanic  or  laborer;  and  we  think 
that  the  terms  of  section  1370  give  to  a  laborer 
or  mechanic  a  lien  for  the  materials  furnished 
by  him,  as  well  as  for  his  labor,  especially 
"When  the  material  is  the  object  of  the  labor  for 
which  he  claims  his  lien.  In  fact,  in  this  case, 
it  would  be  impossible  to  separate  the  value  of 
the  labor  from  the  vaJne  of  the  material;  for 
the  plaster,  as  well  as  the  mantel,  was  the  re- 
sult of  the  plaintiff's  labor,  Uie  value  of  each 
was  almost  entirely  the  result  of  that  labor,  and 
the  material  composing  each  was  comparative- 
ly valueless  until  it  had  received  the  impress  of 
tiis  labor. 

The  remaining  point  is  the  claim  of  the  de- 
fendant corporation  that  plaintiffs  lien  upon 
the  land  is  subsequent  to  the  defendants'  mort- 
gage. It  is  admitted  that  the  mortgage  was 
fllra  after  Crawford  commenced  work  under 
the  contract  to  erect  the  building,  and  before 
the  plaintiff  commenced  the  woik  for  which 
the  lien  is  filed.  The  plaintiff  daims  that  his 
lien  is  valid  as  against  any  mortga^Ke  filed  since 
Crawford  commenced  his  work.  This  is  denied 
by  the  appellant.    Section  1874  provides  that 


the  liens  mentioned  in  section  1870  "shall  bo 
prior  to  and  have  precedence  over  any  mort- 
gage .  .  .  made  subsequent  to  the  commence- 
ment of  work  on  any  contract  for  the  erecti<Mi 
of  such  building." 

In  California  and  other  States  the  statutes  on 
this  subject  read  thus:  '  'Subseouent  to  the  com- 
mencement of  the  work."  It  is  apparent  that 
fn  such  States'lhe  lien  is  not  prior  to  those  mort- 
gages which  are  recorded  prior  to  the  com- 
mencement of  the  very  work  for  which  the  lien 
is  filed.    But  these  authorities  are  not  in  point 

DanU  V.  BUsland,  85  U.  S.  18  Wall.  659  [21 
L.  ed.  969]  is  a  case  appealed  from  this  court 
The  work  upon  the  building  was  commenced 
May  1,  1869,  the  mortgage  was  filed  on  June 
9,  1869,  and  the  work  for  which  the  lien  was 
filed  was  commenced  in  July,  1869.  It  was 
held  that  the  lien  dated  from  May  1,  the  date 
of  the  commencement  of  the  building,  and  was 
prior  to  the  mortgaee.  The  Statute  m  force  at 
that  time  differs  slightly  from  section  1874 
above  quoted.  The  wrmer  reads  thus:  "Sub- 
sequent to  the  commencement  of  said  build- 
ing." But  there  is  no  difference  in  the  mean- 
ing. 

When  Crawford  commenced  to  erect  the 
building,  work  was  commenced  on  a  contract 
for  the  erection  of  the  building;  in  other  words, 
that  was  "the  commencement  of  the  building." 
Such  a  construction  of  the  Statute  as  Is  stated 
in  the  case  last  cited  is  not  unjust    The  mort- 

fagee  knew  the  law.  He  knew,  or  could  have 
nown,  that  work  had  been  commenced  on  a 
contract  for  the  erection  of  a  building.  He 
knew  that  persons  other  than  the  original  con- 
tractor would  perform  work  and  labor  which 
would  improve  the  property  upon  which,  as 
security,  he  advanced  the  money.  He  knew 
of  the  lien  which  such  subcontractor  could  ac- 

Siire.  To  hold  otherwise  would  be  to  destroy 
e  very  purpose  of  this  law,  which  was  to  give 
to  the  suDcontractor  a  direct  lien  for  the  value 
of  his  labor;  because  it  is  evident,  if  the  con- 
trary was  held,  such  liens  would  be  made  worse 
than  a  farce  by  a  so-called  blanket  mortgage 
filed  the  day  after  the  improvement  waa  com- 
menced. We  find  no  error  in  the  record. 
The  Judgment  is  affirmed,  with  costs, 
De Wolfe  and  Idddellf  JJ.^  concur. . 
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8PRIKGFIELD    FIRE   &    MARINE   IN- 
SURANCE CO.,  Flff  in  Err., 

V, 

J.  W.  WINN  et  oL 

(....Neb*....) 

•L  Insiirmiiee;  frmiid.  A  was  the  owner  of  a 
stock  of  geneis^  merohaudJse,  and  insured  the 
same  with  the  plalntifT  In  error,  with  leave  to 
make  oonourrent  insuranoe  thereon,  so  that  the 
agirregate  amount  thereof  should  not  exoeed 
$7,000.  Insoranoe  In  various  companies  was  ef- 
feoted  for  this  amount.  Some  time  afterwards 
the  stock  was  burned,  there  beinff  a  total  loss, 
aad  notloe  thereof  was  duly  fftven.  The  proof 
tended  to  show  that  the  amount  of  ffoods  d^ 
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stroyed  exceeded  $7,000,  and  that  there  was  no 
fraud  by  the  insured  in  any  manner  affecting  the 
risk  nrlor  to  the  loss.  In  maklntr  his  proof  of 
loss,  however,  the  insured  Inoreased  the  amount 
of  his  daim  about  $1,700  m  excess  of  the  actual 
lo68,  iind  changed  the  bills  of  purchase  made  for 
some  time  before  the  loss  to  oonf orm  to  the  proof 
thereof.  Held,  that,  as  the  rights  of  the  parties 
were  fixed  by  the  contract  of  insurance  and  the 
loss,  a  provision  In  the  policy  that  *Hl11  fraud,  or 
attempts  at  fraud,  by  false  swearing  or  otherwlso, 
shall  forfeit  all  claim  on  this  Company,  and  sholl 
be  a  complete  bar  to  any  recovery  for  loss  under 
this  poUoy,"  as  it  did  not  affect  the  risk,  was  not 
cause  for  declaring  the  policy  void. 
8«  InrntnteHon^—Heid  to  be  based  on  the  testi- 
mony, and  properly  given. 

(October  lA.  1880L) 
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ERROR  to  the  District  Court  for  Johnson 
Ck)anty  to  review  a  judgment  for  plaintiffs 
in  an  action  upon  a  policy  of  fire  insuranoe. 

\rhe  facts  fully  appear  in  the  opinion. 

MestTS.  S.  P.  Davidson  and  Harwood* 
Ames  Ss  Kelly,  for  plaintiff  in  error: 

Under  the  provision  of  the  policy  that  "all 
fraud  or  attempt  at  fraud  by  false  swearing  or 
otherwise  shall  forfeit  all  claim  on  this  Com- 
pany, and  shall  be  a  complete  bar  to  any  re- 
covery for  loss  under  this  policy,"  the  policy 
was  void  at  the  time  this  suit  was  brought  by 
reason  of  plaintiff  making  the  false  entries  and 
Btatements  as  to  the  amount  of  bis  loss. 

Sleeper  v.  New  Hampshire  F.  Ins.  Co,  66  N. 
H.  401;  Weide  v.  Oermanialns.  Go.  1  Dill.  441; 
Ferries  v.  North  American  F.  Ins,  Co,  1  Hill, 
71;  Oeib  v.  International  Ins.  Co.  1  Dillon,  148; 
y\^all  V.  Howard  Ins.  Co.  51  Me.  82;  Bonier  v. 
Louisiana  State  M,  d  F,  Ins,  Co.  12  La.  (O.  8.) 
886;  Smith  v.  Qyeen  Ins.  Co.  1  Hannay  (N.  B.) 
811;  Lewis  v.  Uouncil  Bluffs  Ins.  Co.  63  Iowa, 
193;  Longley  v.  Nortliern  Ins.  Co,  8  Russ.  &  C. 
(Nova  8c.)  516;  Sibley  v.  St,  Paul  F,  d  M.  Ins. 
Co,  9  Biss.  81;  Leach  v.  Republic  F,  Ins,  Co,  58 
N.  H.  245;  Hansen  y^  American  Ins.  Co.  67 
Iowa,  741;  Mullin  v.  Vermont  Mut,  F,  Ins,  Co, 
2  New  Eng.  Rep.  488,  58  Vt.  118;  Claflin  v. 
Commonwealth  Ins,  Co,  110  U.  S.  81  (28  L.  ed. 
76). 

The  essence  of  fraud  lies  in  the  intention. 

See  Moore  v.  Virginia  F,  &  M.  Ins,  Co,  28 
Gratt.  508. 

The  proofs  were  not  made  in  time,  and  there 
was  no  waiver  by  the  Company  of  the  failure 
to  make  them. 

The  policy  was  absolutely  void  at  the  tim^ 
Winn  says  he  sent  in  the  statement.  He  could 
not  have  been  prejudiced  by  the  Company's 
neglect  to  notify  him  of  its  refusal  to  accept 
proofs  at  that  time,  for  he  then  had  no  contract 
with  the  Company,  and  his  rights  were  not  and 
could  not  be  prejudiced. 

See  Underwood  v.  Farmers  J,  8,  Tns,  Co,  57 
N.  T.  500;  Clarke  Y.  New  England  Mut,  F,  Ins, 
Co,  6  .Cush.  842;  Blossom  v.  LycomiTw  F,  Ins, 
Co.  64  N.  Y.  162;  Brink  y.  Hanover  F.  Ins,  Co, 
70  N.  Y,  593;  Bipley  v.  JStna  Ins,  Co.  80  N. 
Y.  164;  Phcmix  Ins.  Co.  v.  Stevenson,  78  Kv. 
150;  Security  Ins,  Co,  v.  Fay,  22  Mich.  467;  If, 
Y.  Cent,  ins,  Co,  y,  Watson,  23  Mich.  487; 
Neely  v.  Cnondaga  Co,  Mut,  ins,  Co,  7  Hill,  49; 
DiM  Y.  Adams  Co,  Mut,  Ins,  Co.   58  Pa.  443. 

Messrs,  A.  M»  Appleg^et  and  C.  K.  Clutm- 
berlain,  for  defendants  in  error: 

Fraud  is  an  aflOurmative  defense  and  must  be 
clearly  proved. 

Ahlman  v.  Meyer,  19  Neb.  63;  Clemens  v. 
BriUJiart,  17  Neb.  887;  Clark  v.  Tennant,  5 
Neb.  549. 

Admitting  that  the  first  proofs  of  loss  were 
crossly  Incorrect,  they  do  not  show  that  any 
fraudulent  intent  existed;  and  when  fraud  in 
the  proofs  of  loss  is  pleaded  as  a  defense  the 
burden  of  proving  the  intent  is  upon  the  party 


Wood.  P.  Ins.  1004;  Marion  v.  Great  Eep, 
Ins.  Co,  85  Mo.  148;  Franklin  F.  Ins,  Co,  v. 
Updegraff,  48  Pa.  850. 

The  false  swearing  must  be  in  a  matter  ma- 
terially affecting  the  risk  {Claflin  y.  Common- 
wealth Ins.  Co.  110  U.  S.  81, 28  L.  ed .  76;  Am. 
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&  Eng.  Encyclop.  Law,  1047;  LitOev.  Pk4Bn 
Ins,  Co.  123  M9>38.  880;  Bepublie  F.  Ins.  Ch.  ▼. 
Weide,  81  U.  8.  14  Wall.  375,  20  L.  fsd«  894); 
and  must  be  with  willful  intent  to  defraud  tbe 
insurer  (Parker  y.  Amazon  Ins.,  Co.  84  Wis. 
868;  Jones  y  Mechanics  F,  Ins.  Co.  86  N.  J.  £j. 
29;  Marion  Y,  Oreat  Bep.  Ins.  Co.  supra/  3 
Wood,  F.  Ins.  1004,  note2et$ea,)\VDA  these aie 
each  questions  of  f^t  for  the  juij. 

Security  Ins,  Co,  v.  Fay,  22  Mich.  467;  Bem^b- 
lie  F.  Ins.  Co,  y.  Weide,  supra;  EsOdng  ▼.  iSbas 
Ins.  Co.  64  Cal.  166. 

Corrections  may  be  made  at  any  time  before 
trial  in  the  proofs  of  loss. 

2  Wood,  F.  Ins.  995  etsea.  See  MeMaOer  t. 
North  America  Ins.  Go,  66  N.  Y.  222. 

A  claim  that  insured  has  forfeited  bis  policy 
by  fraud  Is  a  waiver  of  notice  of  loss. 

Peoria  M,  <&  F.  Ins.  Co,  y.  WhiteMU,  25  DL 
466. 

A  denial  of  liability  upon  other  gromids 
than  the  want  of  notice  is  a  waiver  of  notice. 

2  Wood,  F.  Ins.  981,  note,  940;  Franklin  F, 
Ins,  Co.  Y.  Ooates,  14  Md.  286;  Bogers  y.  Trad- 
ers Ins.  Co.  6  Paige,  588;  MeBride  y.  BepubUe 
F,  Ins,  Co,  80  Wis.  662;  Lycoming  F.  Ins.  Oa. 
Y,  Dunmore,  75  Dl.  14. 

A  full  examination  under  oath  of  theaasared 
concerDing  the  loss  constitutes  a  waiver  of  tiie 
formal  proof  of  loss. 

2  Wood,  F.  Ins.  951. 

All  information  which  the  insurers  gain  by 
going  into  an  investigation  inures  to  the  ben- 
efit of  the  assured. 

Sexton  Y.  Montgomery  Co.  Mut.  Ins.  Co.  9 
Barb.  191;  Maher  y.  B&erian  Ins.  Go,  67  N. 
Y.  288;  West  Boekingham  Mut.  F.  Ins.  Go.  ▼. 
Sheets,  26  Gratt.  854. 

A  party  desiring  to  rescind  a  contract  on  the 
ground  of  fraud  must,  as  soon  as  the  fraud  is 
discovered,  place  the  other  party  as  near  as 
may  be  in  statu  quo. 

Clark  Y,  Tennant,  6  Neb.  549:  F9rti  Nat. 
Bank  v.  Toeum,  11  Neb.  828;  Kerr,  Fr.  and 
Mis.  52. 

This  principle  has  been  applied  to  forfeiture 
of  fire  policies. 

Fisfiheck  y.  PherUx  Ins.  Co.  64  OaL  429L 

Maxwell,  /.,  delivered  the  opinion  of  the 
court: 

On  the  25th  day  of  May,  1886,  the  plaintfff 
in  error  issued  to  the  defendants  in  error  a  pol- 
icy of  insuranoe,  against  loss  or  damage  by  flie 
for  one  year,  upon  the  general  stock  of  mer^ 
cbandise  carried  by  the  latter  as  retail  merchants 
in  theu-  store  at  Elk  Creek,  Neb.  The  polipy 
contained  permission  for  $4,000  concurrent  in- 
surance, and  a  clause  limitiDg  the  Company's 
liability  in  case  of  loss  to  its  pro  rata  share  of 
tbe  total  loss  with  other  companies  issuing; 
and  afterwards  on  the  29th  day  of  Octol)er, 
1886,  the  amount  of  concurrent  msurao  ce  per- 
mitted was  increased  to  $6,000.  The  policy 
contained  the  usual  provision  reguirin.?  notice 
and  preliminary  proofs  in  case  of  loss,  and  the 
submission  by  the  insured  of  their  books,  pa- 
pers, vouchers,  etc.,  to  the  inspection  of  the 
underwriters,  and.the  submission  of  themselves 
to  examination,  under  oath,  if  required  by  the 
latter.  It  also  contained  a  clause  m  tbe  follow- 
iog  words:  "All  fraud  or  attempt  at  fraud,  bv 
false  swearing  or  otherwise,  shall  forfeit  aU 
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daim  on  this  Company,  and  shall  be  a  complete 
bar  to  any  recovery  for  loss  under  this  policy." 

Concurrent  insurance  amounting  in  the  ag- 
gregate^ together  with  the  policy  in  suit,  to 
|7,000,  was  procured,  and  was  in  force  when, 
ou  the  21st  day  of  December,  1886.  a  fire  oc- 
curred, entirely  destroying  the  property  in- 
sured. One  S.  F.  Holmes  was  the  local  agent 
of  the  Companies,  and  knew  of  the  fire  at  the 
time  of  its  occurrence,  and  no  formal  notice 
seems  to  have  been  given  to  or  required  by  the 
insurers;  but  Winn,  who  was  apparently  the 
sole  owner  of  the  property  insured,  and  of  the 
business  connected  therewith, — Nail,  who  rep- 
resented the  "Co.,"  being  a  nominal  partner 
only,— testified  that  at  the  suggestion  of  one 
Dale,  who  was  an  adjuster  of  one  of  the  Com- 
panies interested,  he  came  to  Lincoln  two  or 
three  weeks  after  the  fire,  and  submitted  his 
books,  or  a  part  of  them,  to  Dale  and  to  Wil- 
liam Fulton,  the  adjuster  of  the  plaintiff  in  er- 
ror. Upon  inspection  of  the  books  discrepan- 
cies were  found  therein  which,  it  is  claimed, 
aroused  the  suspicion  of  both  Dale  and  Fulton, 
who  represented  all  the  Interested  Companies 
directly  and  indirectly,  to  such  a  degree  that 
they  expressly  declined  to  pay  the  loss  or  rec- 
ognize any  hability  under  the  policies  until  their 
suspicions  should  be  removed  by  subsequent 
investisation.  The  parties  separated  with  an 
understanding  that  there  was  to  be  a  future 
meeting  at  Atchison,  Ean.,  at  which  Winn 
was  requested  to  furnish  copies  of  papers, 
vouchers,  invoices,  etc.,  and  make  a  fuller  and 
more  satMactoiy  proof  of  the  amount  and  val- 
ue of  the  property  burned.  Fulton  attended 
at  the  time  and  place  appointed  for  this  meet- 
ting,  but  Winn  then  professed  to  be  unpre- 
pared to  comply  with  what  had  been  required 
of  him,  and  the  matter  was  again  postponed, 
to  be  taken  up  again  at  some  future  time  at 
Plattsburg,  Mo. 

On  or  about  the  21st  day  of  March,  1887,  Ful- 
ton met  Winn  at  Plattsburg,  at  which  time  and 
place  the  latter  made  a  statement  under  oath, 
showing  that  according  to  an  inventory  made 
February  1,  1886,  witness  then  had  on  hand,  of 
the  stock  insured,  $8,245.85,  and  that  he  had  af- 
terwards purchased  goods  to  the  amount  in  val- 
ue of  $8,028.43.  From  the  aggregate  of  these 
two  Riims  tbe  amount  of  sales  was  given,  to  be 
deducted  so  as  to  show  the  value  of  the  goods 
burned.  The  items  of  the  several  purchases, 
purporting  to  give  dates,  amounts  and  names 
of  persons  and  firms  from  ^hom  purchased, 
were  included  in  this  sworn  statement  There 
was  a  verdict  and  judgment  for  the  plaintiff 
below,  from  which  the  cause  is  brought  into 
this  court  by  i)etition  in  error. 

The  prooi  clearly  shows  that  at  the  time  of 
the  fire  the  defendant  in  error  had  in  his  store 
at  Elk  Creek  property  covered  by  the  policies 
in  this  case  of  greater  value  than  $7,000,  and 
that  a  notice  of  the  loss  was  given  to  a  local 
agent  of  the  Insurance  Company  immediately 
after  the  fire,  and  that  the  adjusters  of  the 
lasurance  Companies  appeared  to  endeavor  to 
adjust  the  loss.  Up  to  this  point  no  fraud  is 
claimed;  and,  had  the  proof  of  loss  conformed 
to  the  facts,  no  objection  would  be  made  by 
the  Insurance  Companies,  so  far  as  we  can  see, 
to  the  payment  of  the  loss. 

The  fraud  which  is  claimed  to  vitiate  the 
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policies  is  as  follows:  The  defendant  In  error, 
m  making  out  his  first  proof  of  loss,  increased 
tbe  amount  of  a  number  of  the  bills  of  goods 
purchased  by  him,  for  some  months  before  the 
fire,  in  tbe  aggregate  about  $1,700.  This  proof 
was  duly  sworn  to,  and  cannot  be  justified, 
and  probablv  would  subject  the  affiant  to  a 
prosecution  for  perjury;  outdoes  it  forfeit  tbe 
insurance?  If  so,  why?  So  far  as  the  tes- 
timony shows,  the  design  was  not  to  defraud 
tbe  Companies,  but  to  exaggerate  the  loss,  and 
therebj  secure,  if  possible,  prompt  payment. 
This  18  reprehensible,  but,  if  no  one  is  de- 
frauded thereby,  it  is  difficult  to  perceive  any 
just  ground  upon  which  to  base  a  forfeiture, 
ouch  exaggeration  may  furnish  a  just  cause  for 
suspicion  tliat  the  property  bum^  was  not  of 
the  value  claimed  for  it;  but  that  question  is 
one  of  fact,  to  be  submitted  to  a  jur3r,  who  are 
the  lud^s  of  the  credibility  of  the  witnesses. 

Tuis  IS  a  new  question  in  this  State,  and  we 
desire  to  establish  a  rule  which,  while  it  will 
protect  insurance  companies  in  their  just  richts, 
will  also  shield  the  insured  from  the  confisca- 
tion of  their  property  upon  fanciful  or  insuffi- 
cient gtounds. 

In  Marion  v.  Qreat  Eep,  Ins.  Oo.  85  Mo.  148, 
a  case  in  many  respects  resembling  this,  the 
policy  providea  that  **  if  there  appear  any  fraud 
or  false  swearing  the  insured  shall  forfeit  aU 
claim  under  this  policy."  At  the  trial,  evi- 
dence* was  given  tending  to  prove  that  the 
statement  ofloss  made  to  the  defendant  by  the 
plaintiff  was  false  in  regard  to  the  amount  of 
the  loss.  An  instruction  that  the  company 
was  not  liable  in  such  case  was  refused  by  the 
trial  court,  and  the  refusal  to  give  the  same 
assiirned  for  error.  The  supreme  court  says: 
"  The  clause  in  the  policy  in  respect  to  false 
swearing  is  to  be  viewed  in  connection  with  all 
the  other  jMirts  of  the  policy  and  the  general 
nature  of  the  contract;  and,  so,  viewing  it  it  is 
obvious  that  it  was  intended  thereby  to  require 
the  insured  to  give  the  insurer  real  and  reliable 
information  as  to  the  amount  of  the  loss,  and 
that  a  mistake,  or  unintentional  error,  or  mis- 
statement of  an  immaterial  matter  in  the  sworn 
statement,  would  not  avoid  the  policy;  but  the 
false  statement  must  be  willfully  made  in  re- 
spect to  a  material  matter,  and  with  the  pur- 
pose to  deceive  the  insurer.  Now,  this  instruc- 
tion requires  that  the  false  statement  (that  is, 
the  statement  made  in  ignorance  of  its  truth) 
shall  have  been  knowingTy  made,  but  does  not 
require  that  the  jury  shall  find  that  it  was  in 
respect  to  a  material  matter,  or  made  with  an 
intention  to  deceive  the  defendant.  It  might 
probably  be  inferred  that  the  matter  was  ma- 
terial; but  under  that  mstruction,  if  given,  the 
jury  would  have  been  required  to  find  for  the 
defendant,  notwithstanding  that  the  false 
statement  was  not  intended  to  deceive  the  de- 
fendant, and  did  not  deceive  it,  and  that  the 
plaintiff  derived  and  could  derive  no  advan- 
tage from  it,  and  the  defendant  received  and 
could  receive  no  detriment  from  it.  Hoffman 
V.  Western  M.  db  F.  Ins.  Co.  1  La.  Ann.  216. 

No  doubt  an  indictment  for  perjury  might 
be  supported  by  proof  of  a  swearing  to  the 
truth  of  matters  of  which  the  accused  was 
ignorant  (and  which  might  in  fact  be  true),  but 
the  prosecution  for  perjury  is  distinctly  for  the 
offense  of  fidse  sweanng,  irrespective  of  the 
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effect  of  tbe  falsehood;  while  here  the  clause 
as  to  false  sweariDg  is  a  part  of  a  contract 
between  two  persons,  and  is  important  only  in 
its  effect,  actual,  presumed  or  intended.  It  is 
no  part  of  the  intention  of  the  parties  to  punish 
one  of  them  for  an  immoral  or  illegal  act,  but 
the  provisions  of  tbe  contract  have  reference 
only  to  their  interests  in  respect  to  the  subject 
matter  of  the  contract." 

In  MarduMeau  y.  MerchanU  Ins,  Ch.  1  Rob. 
(La.)  488,  the  person  insured  swore  that  the 
property  was  worth  $15,649,  and  the  Jury  found 
It  to  be  worth  $8,000;  and  in  Oerhau9er  v. 
North  Briiisk  6b  Jf.  Im.  Co.  7  Nev.  174,  he 
swore  that  the  value  of  the  properly  destroyed 
was  $6,000,  but  the  jury  found  it  to  be  but 
$8,000;  yet  in  both  of  those  cases  verdicts  in 
favor  of  tbe  insured  were  sustained.  To  the 
same  effect  are  Wolf  v.  Ooodhtte  F.  Int,  Co.  48 
Barb.  400;  Williamt  v.  F/umix  F.  Ins,  Co  61 
Me.  67;  Unat^r  v.  Pwpl^i  F,  Tm,  Co.  4  Daly, 
W:  Wood.  Ins.  1007,  1008. 

In  all  these  cases  the  court  held  that  the  dis- 
parity between  tbe  value,  as  sworn  to  by  the 
msured  and  as  found  by  iJie  iury,  did  not  fur- 
nish evidence  of  fraud,  within  Uie  conditions 
of  the  policies,  although  it  is  evident  in  some 
of  them  that  the  insured  must  knowingly  have 
overstated  the  value  of  the  property  destroyed. 

In  W<>^  V.  Goodhue  F,  Jm,  Co,  supra,  the 
defenses  were  that  the  insured  set  fire  to  the 
property  himself,  and  that  he  was  guilty  of 
fraud  and  perjury  in  preparing  the  preliminary 
proofs.  It  waa  lield  that  the  fact  that  the  Jury 
found  a  sum  much  less  than  the  amount 
claimed  was  no  evidence  that  the  Jury  found 
the  issue  of  fraud  against  the  plaintiff.  In  the 
case  cited,  the  prooi  of  loss  stated  the  value  to 
be  $8,041.86,  while  the  Jury  found  the  value  to 
be  $675.06. 

In  Unger  v.  FeopU^s  F,  Ins,  Co,  supra,  the 
Insured  swore  in  the  preliminary  proof  of  loss 
that  the  cash  value  of  the  goods  insured  was 
$16,886.28,  and  that  his  loss  of  goods  totally 
destroyed  was  $9,989.08,  and  $6,847.20  on  prop- 
erty damaged.  The  referee  found  the  value  of 
the  goods  totally  destroyed  to  be  $6,500,  and 


the  dama^  to  other  goods  to  be  $2,600.15. 
Daly,  J,,  in  deli vering  the  opinion  of  tbe  court, 
says:  '*  The  fact  that  the  plaintiffs  in  their  pre- 
liminary proofs  and  in  their  testimony  on  the 
trial  swore  that  their  loss  was  about  $3,4d9.0S 
more  than  the  referees  found  it  to  be  is  not 
even  presumptive  evidence  of  false  sw^aiing 
or  of  fraud." 

Fraud  is  a  question  for  the  Jury  to  detemune 
from  the  evidence.     To  constitute  fraud,  as 
against  the  Insurance  Ck>mpanie8,  there  must 
have  been  misrepresentations,  before  the  flre,  in 
regard  to  a  material  fact  or  material  facts  by  rea- 
son of  which  the  policies  were  fraudufently 
procured,  or  other  matter  of  a  fraudulent  nat- 
ure which  would  compel  the  companies,  id 
case  of  loss,  to  pav  for  property  which  was  not 
destroyed  or  not  in  existence.    But  if  there  is 
no  fraud  up  to  the  time  of  the  loss,  and  the 
rights  of  the  parties  were  thereby  fixed,  it  is 
the  duty  of  the  insurer,  upon  due  notice  and 
proof  thereof,  unless  these  are  waived,  to  per- 
form its  contract  by  paying  the  insured  what 
is  Justly  due;  and  a  wlllfm  misrepresentatioD 
by  tbe  insured,  as  to  tbe  amount  of  his  loss, 
provided  the  actual  amount  of  the  same  is  in 
excess  of  the  policy,  will  not  cause  a  forfeiture 
thereof.    A  contract  of  insurance,  like  anj 
other,  id  made  to  be  performed.    A  loss  is  lia- 
ble to  occur  when  least  expected.    The  insurer 
has  received  and  retained  the  consideration  for 
the  contract,  and,  unless  there  are  good  and 
sufficient  reasons  for  exemption,  should  per- 
form the  same,  and  any  matter  which  did  not 
affect  the  risk  should  not  be  permitted  to  work 
a  forfeiture.    There  is  some  objection  to  the 
final  proof  of  loss, — that  it  was  not  served  in 
time, — and  it  is  claimed  that  an  instruction  on 
that  point  is  erroneous,  as  not  based  on  the  evi- 
dence.   There   is  sufficient  in  the  evidence 
from  which  the  Jury  were  Justified  in  finding 
such  a  waiver,  and  £be  Jury  were  properly  in- 
structed.   It  is  apparent  that  iustice  has  been 
done,  and  there  is  no  error  in  the  record* 

The  Judgment  is  therrfore  a^fflrmed. 

The  other  Judges  concur. 

Petition  for  rehearing  denied. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Quincy  A.  SEWARD,  Flff,, 

Charles  L.  HATDEN. 

( Mass. — ) 

The  day  ofthedateisto  be  ezcluded  in 

reckoningr  tbe  six  years  named  in  tbe  Statute  of 
Limitations  for  brlnginR  an  action  upon  a  prom- 
issory note  payable  on  demand. 

(Nov^ml;jr26,1889.) 


APPEAL  from  a  Judgment  of  the  FrankHn 
Superior  CouH  m  favor  of  defendant  in  aa 
action  on  apromissory  note.    Becersed, 

Messrs,  IVederiok  L,  Greene  and  Free- 
man C.  Griswold,  for  plaintiff: 

The  action  is  notbarr^  according  to  tbe 
most  recent  opinion  of  the  supreme  Judicial 
court. 

The  decision  of  Jfr.  Justice  Jackson  in  Pres' 
hrey  v.  WiUiams,  15  Mass.  198  (1818),  and  the 
dictum  of  Mr,  Justice  Wilde  in  lAMe  v.  muni, 
9   Pick.  488,  491  (1880),  have   been  grea^ 


NOTB.— Oom]mtat1<m  of  Ume, 

See  Bemls  v.  Leonard,  118.  Mass.  608;  Paul  v. 
Stone,  118  Mass.  27;  Warren  v.  Slade.  28  Mich.  1; 
Bxparie  Dean,  2 Cow.  006:  Commercial  Bank  v.  Ivee, 
2  Hin,  866;  ComeU  v.  Moulton,  8  Denio,  12;  Owen  v. 
Stotler,  26  Ala.  6i7;  Sims  v.  Hampton,  1  Ser?.  &  B. 
T)  L.  R.  A. 


411;  Weeks  V.  HuU,  19  Conn.  876;  Vandenburg^  v. 
Van  Rensselaer,  6  Paige,  147. 

It  iB  considered  as  well  settled  that  when  an  act 
is  to  be  done  within  a  given  number  of  days  from 
tbe  date,  or  day  of  the  date  or  act  done,  the  day  of 
the  date  is  excluded.  Seekonk  v.  Bebobotit,  • 
Cu8h.87L 


See  also  11  L.R.A.  724;  18  L.  B.  A.  337. 
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■haken  as  authorities  by  the  opfoion  of  Chief 
^iutiee  Qt9j  in  Bemii  y.  Leonard,  118  Mas& 
fSOS  (1875). 

As  pointed  out  by  Ohirf  Jtutics  Gray,  Pre9- 
hrey  v.  WiUiavM,  iupra,  was  rested  od  the  au- 
thority of  Ifarris  y.  Qawi/ry,  Hob.  139.  But 
Jhms  y.  Oatotry  was  not  directly  in  point, 
and,  further,  it  has  been  oyerruledby  the  later 
JSnglish  decisions: 

Lester  y.  Oakland,  16  Ves.  248;  POUio  y. 
Wonfinxl,  9  Bam.  &  C.  184,  4  Man.  &  Ry.  180; 
ITarcfy  V.  Byle,  9  Bam.  &  C.  608.  4  Man.  &  Ry. 
295;  WiUiarM  y.  Burgees,  12  Ad.  &  El.  085; 
Webb  y.  Fairmaner,  8  Mees.  &  W.  473;  Fcntn^ 
y.  Uiggon,  6  Mees.  &  W.  49;  Garst  y.  Lowndes, 
11  Sim.  484;  Bobinwn  y.  TTflkfcftn^t^,  18  Q. 
B.763;  /«aa(»  y.  /2^a;in«.C;:?.L.R.  5Exch.296. 

Other  statutes  of  this  Commonwealth,  rais- 
ing analogous  questions  to  the  one  at  bar,  as  to 
the  computation  of  time,  haye  been  decided  in 
accordance  with  our  claim  in  this  case. 

Pavl  y.  Sione,  112  Mass.  27;  Bigeiow  y.  WiUr 
son,  1  Pick.  485;  Seekonk  y.  Rehaboth,  8  Cush. 
871;  Bemis  y.  Leonard,  118  Mass.  602.  See 
also,  for  analogous  decisions,  Wiggin  y.  Peters, 
I  Met  127;  Bull  y.  Clarke,  2  Met.  588;  FartoeU 
y.  Bogers,  4  Cush.  460, 466;  Buttrick  y.  Bblden, 
8  Cush.  283,  286;  Fuller  y.  Bussell,  6  Gray, 
128;  Plummer  y.  Odiome,  8  Gray,  246;  John- 
em  y.  Stewart,  11  Gray,  181, 188;  ilO^'fw  y. 
Sleeper,  7  Allen,  487;  Jf^^^<  y.  Lenum,  118 
Mass.  865,861. 

Tiie  general  rule  as  applied  in  a  variety  of 
circumstances,  and  now  well  established,  is 
that,  in  computing  the  time  from  the  date,  or 
from  a  certain  act  or  eyent,  the  day  of  the  date 
is  to  be  excluded,  unless  a  different  intention 
is  manifested  by  the  instrument  or  statute  un- 
der which  the  question  arises. 

Gray,  (A  /.,  in  Bemis  y.  Leonard,  118  Mass. 
£02,606. 

The  general  current  of  the  modem  authori- 
ties on  the  interpretation«of  contracts,  and  also 
of  statutes,  where  time  is  to  be  computed  from 
a  particular  day  or  a  particular  eyent,  as  when 
an  act  is  to  be  performed  within  a  specified 
period  from  or  after  a  day  named,  is  to  exclude 
the  day  thus  designated,  and  to  include  the  last 
day  of  the  specified  period. 

Field,  J.,  in  Sheets  v.  Selden,  69  XT.  8.  2 
Wall.  177,  190  (17  L.  ed.  822).  See  English 
cases  cited  supra;  also  Cornell  y.  Moulton,  8 
Den.  12;  Warren  y.  Slade,  28  Mich.  1;  Black- 
man  y.  Nearing,  48  Conn.  66;  Weeks  y.  HuU, 
19  Conn.  876,  881;  Homes  y.  Smith,  16  Me.  181; 
Menges  y.  Frick,  78  Pa.  187;  Ang.  lim.  4th. 
ed.  t;§  48-50;  Wood,  Lim.  Act  §  54,  and  cases 
cited. 

Some  of  the  reasons  for  the  foregoing  de- 
cisions are  as  follows: 

No  moment  of  time  can  be  said  to  be  after  a 
giyen  day  until  that  day  has  expired. 

BigeUm  y.  WiUson,  1  Pick.  485,  494. 

This  appears  clearly  in  the  case  of  a  ooctract; 
If  the  tiAie  to  be  computed  is  one  day,  to  in- 
clude the  day  would  require  an  act,  whidi,  by 
the  contract,  was  to  be  done  in  one  day  from 
date,  to  be  done  on  the  day  of  the  date. 

Field,  /.,  in  HitchingsY.  Bdmands,  182  Mass. 
889. 

The  same  reasoning  should  be  applied  to  a 
etatiite  as  to  a  contract 

Weeks  y.  IIuU,  supra. 
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In  construing  the  words  of  a  statute,  if  the 
intention  of  the  Legislature  is  in  doubt,  such  a 
construction  is  t3  be  adopted  as  will  save  tlie 
plaintiff  his  remedy  rather  than  take  it  away. 

Bigelow  y.  Willson  and  Weeks  y,  HuU,  supra. 

In  one  case  the  plaintiff  may  have  a  fraction 
of  a  day  more  than  the  statute  time;  on  the 
other  band,  he  will  be  deprived  of  the  benefit 
of  the  full  six  years. 

All  it  is  possible  for  the  court  to  do  therefore 
in  thu  dilemma  is  to  "work  out  a  rough  equal- 
ity and  substantial  Justice"  by  giving  him  ^e 
benefit  of  the  day  the  cause  of  action  accrues. 

Holmes,  J,,  in  Stewart  y.  Qriswold,  184  Mass. 
391;  Cooley,  J.,  in  Warren  ▼.  Slade,  23  Mich. 
1,6. 

Mr.  Franklin  O*  Fesaenden,  for  defend* 
ant: 

The  cause  of  action  against  the  defendant  ac- 
crued September  7, 1881,  and  the  action  might 
have  been  brought  on  that  day.  If  brought 
September  8, 1^1,  one  day's  interest  would 
have  been  reooyerable. 

LittU  y.  Blunt,  9  Pick.  488;  Bitchings  y. 
Edmands,  182  Mass.  888;  Fmno  y.  Oay,  146 
Mass.  118. 

The  action  was  brought  September  7, 1887. 
There  were  therefore  seven  seventh  days  of 
September  on  which  the  action  could  be 
brought,  if  it  can  be  maintained.  It  seems 
hardly  necessary  to  say  that  there  cannot  be 
seven  seventh  days  of  September  in  six  years. 
It  has  been  held  tliat  the  action  cannot  be  main- 
tained. 

Little  y.  Munt,  supra;  I^resbrey  v.  Williams, 
15  Mas&  198. 

The  authority  of  these  cases  has  never  been 
questioned  in  this  Commonwealth  except  by 
Gray,  Ok.  J,,  in  Benus  y.  Leonard,  118  Mas& 
502. 

The  rule  laid  down  in  them  has  repeatedly 
been  approved. 

Butler  y.  Fessenden,  12  Cush.  78,  per  Shaw, 
C7A.  /./  Atkins  y.  SUiper,  7  Allen,  487;  Berry 
y.  Provident  L.  Ins,  Cb.  99  Mass.  162. 

The  adjudications  claimed  to  be  adverse  to 
this  defendant  haye  proceeded  on  the  ground 
of  giying  effect  to  the  true  meaning  of  parties 
to  a  contract  (see  Kendall  v.  KingsUv,  120  Mass. 
94.  per  Gray,  Oh,  J,,  where  "untir  is  held  to 
mean  "including*'),  or  to  present  m  loss  or  for- 
feiture of  a  right  or  property  in  case  of  a  stat- 
ute. 

The  decisions  in  other  Jurisdictions  are  at 
yariance,  the  courts  in  some  States  following 
PreArey  y.  Williams,  15  Mass.  193,  and  in  other 
Stales  holdinff  the  other  way.  They  cannot  be 
reconciled.  Sio  new  reasoning  is  contain^  in 
them. 

See  Wood,  Lim.  chap.  5;  Ang.  Lim.  chap.  6. 

Many  of  the  cases,  however,  state  that  the 
rule  contended  for  by  this  defendant  is  the  law 
of  Uiis  Commonwealth. 

S^e  Corned  y.  Moulton,  8  Denlo,  12;  Warren 
y.  Slade,  28  Mich.  1. 

This  court  will  not  chanse  an  established  rule 
simply  because  in  other  States  the  law  is  dif- 
ferent 

Oom,  y.  Brayman,  186  Mass.  488. 

The  earlier  English  cases  are  in  accord  with 
the  decision  of  Presbrey  y.  Williams,  supra. 

The  later  English  cases  have  qualified  tha 
earlier  rule  domowhat  and  approve  the  reason 
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ing  of  Sir  William  Grant  in  Lester  y.  Garland, 
15  Yes.  248. 

Where  the  act  done  from  which  the  compu- 
tation 19  made  is  one  to  which  the  party  against 
whom  the  time  runs  is  privy,  the  day  of  the 
act  may  reasonably  be  included;  but  wnen  it  is 
one  to  which  he  is  a  stranger,  it  ought  to  be  ex- 
cluded. 

Hardy  y.  BsfU,  9  Bam.  &  C.  608,  4  Man.  & 
Ry.  296. 

Knowlton*  </.,  delivered  the  opinion  of  the 
court: 

This  case  presents  for  consideration  the  sin- 
gle question  whether,  in  action  upon  a  prom- 
issory note  payable  on  demand,  the  day  of  the 
date  is  to  be  excluded  or  included  in  reckon- 
ing the  six  years  named  in  the  Statute  of  Limi- 
tations. By  the  first  of  these  modes  of  reckon- 
ing a  payee  would  ordinarily  have  a  few  hours 
more,  and  b^  the  second  a  i^ew  hours  less,  than 
six  years,  within  which  to  bring  his  suit.  But 
in  computing  time  under  statutes  and  contracts, 
the  law  disregards  fractions  of  a  day,  unless,  on 
account  of  the  subiect  matter  or  for  other  im- 
portant reasons,  justice  requires  that  they 
should  be  regardecL  This  rule  is  universally 
held  applicable  to  computations  under  the 
Statute  of  Limitations. 

In  reckoning  from  a  day  or  a  date  the  rule 
generally  adopted  excludes  the  day  from  which 
the  reckoning  runs.  Many  early  cases  stated 
a  distinction  between  computations  from  a  day 
or  a  date  and  computations  from  an  act  done 
or  from  an  event.  But  this  distinction  does 
not  rest  upon  a  sound  principle,  and  in  most 
Jurisdictions  it  is  no  lon^r  recognized.  The 
tendency  of  recent  decisions  is  veiy  strongly 
towards  the  adoption  of  a  general  rule  which 
excludes  the  day  at  the  ierminue  a  quo  in  such 
cases.  But  this  rule  is  not  inflexible,  and  in 
the  interpretation  of  a  statute  or  contract  it 
yields  to  a  manifest  purpose  or  intention  in 
conflict  with  it  In  ordinaiy  cases  there  is  no 
reason  why  it  should  not  be  neld  applicable  to 
the  Statute  of  Limitations,  as  well  as  to  other 
statutes;  and  in  that  particular  there  is  noth- 
ing peculiar  in  the  case  at  bar. 

Pte^ey  v.  WiUiams,  15  Mass.  192,  laid  down 
the  doctrine  that  in  an  action  upon  a  promis- 
sory note  payable  immediately  the  day  of  the 
date  is  to  be  included  in  computing  time  under 
the  Statute  of  Limitations,  and  this  case  has 
often  been  referred  to  by  judges  and  writers  of 
text  books  as  stating  the  law  of  Massachusetts, 
and  as  having  been  followed  in  some  other 
States.  But  the  authorities  on  which  it  rested 
have  since  been  overruled  in  England,  and  in 
this  Commonwealth,  under  other  statutes,  sev- 
eral decisions  have  been  made  which  are  in 
conflict  with  it. 

In  Bemie  v.  Leonard^  118  Mass.  602,  the  au- 
thorities in  England  and  in  Massachusetts  were 
very  elaborately  reviewed,  and  it  was  decided 
that  under  Gen.  Stat.  chap.  128,  §  67  (Pub. 
Stat.  chap.  161,  §  69),  which  requires  the  copy 
of  the  wjit  and  of  the  return  of  the  attachment 
of  bulky  personal  property  to  be  deposited  in 
the  town  clerk's  office  "at  any  time  within 
three  days  thereafter,"  the  day  of  the  attach- 
ment is  to  be  excluded.  The  languag^e  of  the 
Statute  there  considered  was  substantially  ^e 
same  as  that  which  we  are  considering,  which 
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requires  actions  to  be  commenced  "within  sfz 
years  next  after  the  cause  of  action  aocn 
Moreover,  it  is  said  in  the  opinion  in  that 
that  the  decision  in  Pretbrey  v.  WilUanu  "can 
hardly  stand  with  the  later  adjudicatfona." 

So,  in  applying  the  Statute  of  Limitatioiis  in 
a  suit  against  an  executor  or  administrator,  it 
was  held  in  the  case  of  Patil  v.  Stone,  113 
Mass.  27,  that  in  computing  the  two  jeara 
"from  the  time  of  his  dving  bond"  the  daj 
upon  which  the  bond  is  g^en  is  to  be  excladedl 

We  think  the  decisions  in  these  and  in  some 
other  cases  in  this  court  are  so  inconsistent  with 
that  in  Pretibrey  y.  Williams  as  virtually  to  have 
overruled  it,  and  it  can  therefore  no  longer  be 
considered  an  authority  in  this  Commonwealth. 

The  language  of  the  opinion  in  Fenno  y.  Octsf, 
146  Mass.  118,  had  no  reference  to  the  question 
now  before  the  court  The  question  in  that 
case  was  whether  the  note  was  pajrable  imme- 
diately, or  not  until  after  a  demand,  and  the 
language  used  was  applicable  to  it. 

For  authorities  in  narmony  vrith  our  con- 
struction of  this  Statute,  see  Lester  y.  Garland^ 
16  Yes.  248;  Hwrdy  y.  Byle,  9  Barn.  &  C.  608. 
4  Man.  &  Ry.  296;  WiUiams  y.  Buryess,  12 
Ad.  &  El.  686;  Webb  y.  Fairmansr,  8  Mees.  & 
W.  478;  Young  v.  Riggon,  6  Meea.  &  W.  49: 
Gorst  y.  Lowndes,  11  bim.  484;  Bobinsan  y. 
Waddingtan,  18  Q.  B.  768;  SheeU  y.  Bdden,  69 
U.  S.  2  Wall.  177, 190  [17  L.  ed.  822]:  CmuU 
y.  MouUon,  8  Denio,  12;  ElaeJcman  y.  Ilearing^ 
48  Conn.  66;  Homes  v.  Smiih,  16  Me.  181-1^ 
Menges  v.  Friek,  78  Pa.  187;  Warner  y.  Skids^ 
28  Mich.  1;  Kimm  y.  Osgood,  19  Mo.  60; 
V.  Cassity,  9  B.  Mon.  192. 

Judgment  for  -the  plaintiffs 


Asahel  QUIMBY,  Plff.^ 
BOSTON  &  MAINE  R. 

!•  The  fldlnre  of »  paasw^ngfer  to  sJgai 
ag^reement  on  the  hack  of  a  ftxee  rall> 
road  pass*  whioh  ezpressly  dedarea  thst  it  is 
griven  to  him  ^*provided  he  signs  the  agreeroent.** 
is  immaterial  where  he  aooepts  and  uses  the  pass. 

2.  An  ae^reement  by  one  who  aeeepts  a 
railroad  pass  purely  as  a  gtatuity*  that  he  will 
assume  all  risks  of  acoident  of  every  name  and 
nature,  is  not  against  publio  polloy,  and  wiU  pre- 
vent a  recovery  by  him  for  injuries  occasioned  by 
the  negbgeooe  of  the  railroad  company's  servants. 

(January  It  188Q.) 

ON  report.    Judgment  for  dtfendani. 
This  was  an  action  of  tort,  tried  in  the  IL^^ 
sex  Superior  Court,  In  which  plaintiff  claimed 
damages  for  personal  injuries  received  in  a  rail- 
road collision  while  ridhsg  on  a  free  pass.    De- 
fendant admitted  its  liability  except  so  far  as 
the  agreement  on  the  back  of  the  paas  consti- 
tuted a  defense. 
The  facts  are  stated  in  the  opinion. 
Mr,  EL  P.  Monlton,  for  plaintiff: 
The  conductor  accepted  the  ticket  witbont 
the  plaintiff's  signature.    This  waa  withk  the 
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scope  of  his  authority  and  was  the  act  of  the 
Company. 

Wilton  y.  Middlesex  R.  B.  Co,  107  Mass.  108. 

It  does  not  appear  that  the  plaintiff  eyer  read 
the  pass  or  knew  what  was  printed  upon  it. 
The  printed  language  does  not  raise  a  legal  pre- 
sumption that  the  plaintiff  knew  that  any  lim- 
itation of  liability  was  stipulated. 

Brown  y.  K  K.  Co,  11  Cush.  97;  Malone  y. 
Boifton  dW.R  Co.  12  Gray,  888;  Sears  v.  E.  E, 
Co.  14  AUen,  483;  Judson  v.  W.  B,  Co,  6  Allen, 
48&-492. 

The  position  of  the  plaintiff  was  that  of  any 
passenger  carried  gratuitously,  and  the  defend- 
ant was  bound  to  use  due  and  reasonable  care 
in  the  management  of  the  train  on  which  he 
was  a  passenger. 

Todd  V.  Old  Colony  <fc  K  R,  R,  Co.  8  Allen, 
18;  Com.  y.  Vt.  dfc  M,  R,  Co.  108  Mass.  7;  Little- 
John  V.  tiiehburg  R,  Co.  148  Mass.  478. 

As  tending  to  support  the  claim  that  the  de- 
fendant's answer  sets  up  a  contract  which  is 
a^nst  public  policy,  the  following  cases  were 
cited — 

School Dist,  in  MecffieldY.  Boston,  H.  eft  B.  R. 
Co.  102  Mass.  552;  Orones  y.  Lake  Shore  d  M, 
8.  R,  Co.  187  Mass.  88;  IliU  y.  BosUm,  K  T,  & 
W.  R.  Co.  144  Mass.  284;  ^ire  y.  Jf.  Y.  Cent. 
R.Co.^  Mass.  238. 

In  many  American  cases  which  admit  a 
modification  of  the  general  rule  stated  above  it 
is  held  that  a  contract  will  not  relieve  a  car- 
rier from  liability  in  case  of  gross  negligence. 

iff.  Cent.  R  R,  y.  Read,  87  111.  &4;  An- 
nas y.  MilvauJcee  dXR,  Co.  67  Wis.  46.  See 
Bospes  V.  Chicago,  M.  A  St.  P.  R.  Co.  29  Fed. 
Rep.  763. 

In  Com.Y.  Vt.  iSiM,R.R.  Ci>.108  Mass.7  (under 
statute)  it  is  said:  "  We  think  none  of  the  con- 
ditions printed  on  the  back  of  the  ticket  have 
the  effect  to  relieve  the  defendants  from  their 
l^gal  liabUity  under  a  penal  statute  for  gross 
negligence  and  carelessness." 

The  duty  to  use  due  and  reasonable  care  in 
the  transportation  of  passengers  is  a  legal  obli 
gation  independent  of  any  contract  with,  or 
any  fare  or  consideration  paid  by,  passengers. 

Fenn.  R.  Co.  y.  Benderson,  51  Pa.  816; 
Cleveland  etc,  R,  Co.  y.  Curran,  19  Ohio  St.  1; 
Soger  v.  Portsmouth,  S.  <fc  P.  R.  Co.  81  Me. 
228;  Mobile  A  0.  R.  Co.  y.  Bopkins,  41  Ala. 
486;  Flinn  v.  Philadelphia,  W.  <&  B.  R.  Co.  1 
Houst.  (Del.)  469;  Jacobus. y.  St.  Paul  A  C.  R. 
Co.  20  Minn.  125;  Ohio  &  M.  R.  R.Co,  v.  Selbj/, 
47  Ind.  471;  P/tila.  <fc  R.  R.  Co.  v.  Derby,  55 
D.  S.  14  How.  468  (14  L.  ed.  502);  Steamboat 
New  World  v.  King,  57  U.  S.  16  How.  469  (14 
L.  ed.  1019):  iVew  York  C.  R.  Co.  v.  Lockwood, 
84  U.  S.  17  Wall.  867  (21  L.  ed.  637). 

Mr.  Solomon  liincoln,  for  defendant: 

It  is  immaterial  that  the  plaintiff  did  not 
sign  the  agreeroe nt  Having  accepted  and  used 
the  pass,  he  must  be  presumed  to  have  assented 
to  the  conditions  upon  which  it  was  issued, 
and  he  is  estopped  from  alleging  that  he  did 
not  sign  it. 

Gulf,  C.  &8.F.R.  Co.  y.  McQown,  66  Tex. 
640. 

He  was  bound  by  the  agreement  whether  he 
read  it  or  not 

Squire  v.  N.  Y.  Cent.  R.  Co.  98  Mass.  289; 
Bilt  v.  Boston,  B.  T.  A  W.  B.  Co.  144  Mass. 
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284, 8  New  Eng.  Rep.  916;  Boston  A  M.  B.  Co. 
y.  Uhipman,  146  Mass.  107 ;  Bu7*ke  y.  South 
Eastern  R.  Co,  L.  R.  5  C.  P.  Div.  1 ;  Barris  y. 
Great  Western  R.  Co.  L.  R.  1  Q.  B.  Div.  515; 
Cheney  v.  Boston  <&  M.  B  Co.  11  Met.  12r* 

In  many  of  the  decided  cases  it  is  held  that 
while  caiTiers  cannot  contract  away  their  lia- 
bility for  their  own  personal  negligence,  they 
may  contract  for  an  exemption  from  liability 
for  the  n^ligence  of  their  servants. 

MeCawley  v.  Fhimess  i2.  Gs>.  L.  R.  8  Q.  B, 
57;  BaU  v.  North  Eastern  R.  Co.  L.  R.  10  Q, 
B.  437;  GaUin  v.  London  &  N.  W.  R.  Co.  L. 
R.  10  Q.  B.  212;  Duf  v.  R.  Co.  4  L.  R.  Ir. 
178;  Wells  v.  R.  Co.  24  N.  T.  181;  PerHm  v, 
R.  Co.  24  N.  Y.  196;  Smith  y.  R.  Co,  24  N.  Y, 
222;  Biesdl  v.  R.  Co,  25  N.  Y.  442;  Magnin  v. 
Dinsnwre,  56  N.  Y.  168;  Kenney  y.  B  Co,  82 
N.  J.  L.  407,  84 N.  J.  L.  518;  GriswoldY.  R. 
Co.  58  Conn.  871;  Baltimore  db  0.  R.  Co.  y. 
Skeels,  8  W.  Va.  556;  Bl.  0.  R  Co.  y.  Read, 
37  111.  484. 

Devens,  J.,  delivered  the  opinion  of  the 
court: 

When  the  plaintiff  received  his  injury  he  waa 
traveling  upon  a  free  pass  given  him  at  his 
own  solicitation  and  as  a  pure  gratuity,  upon 
which  was  expressed  his  agreement  that  in  con- 
sideration thereof  he  assumed  all  risk  of  acci' 
dent  which  might  happen  to  hi'm  while  travel- 
ing on  or  getting  off  me  trains  of  the  defendant 
railroad  corporation  on  which  the  ticket  might 
be  honored  tor  passage.  The  ticket  bore  on  ita 
face  the  words:  "Provided  he  signs  the  agree- 
ment on  the  back  hereof."  In  fact  the  agree- 
ment was  not  signed  by  the  plaintiff,  he  not 
having  been  required  to  do  so  by  the  conductor, 
who  honored  it  as  good  for  the  pa8sage,and  who 
twice  punched  it.  The  fact  that  the  plaintiff 
had  not  signed  and  was  not  required  to  sign, 
we  do  not  regard  as  important.  Having  ac- 
cepted the  pass  he  must*  have  done  so  on  the 
conditions  fully  expressed  therein  whether  he 
actually  read  them  or  not.  Squire  v.  N.  Y. 
Cent.  R.  Co.  98  Mass.  239;  BiUY,  Boston,  B.  T, 
d  W.  R.  Co.  144  Mass.  284;  Boston  <&  M.  R. 
Co.  y.  Chipman,  146  Mass.  107.        '  ^     ^ 

The  object  of  the  provision  as  to  signing  ia 
to  furnish  complete  evidence  that  the  person  to 
whom  the  pass  is  issued  assents  thereto;  but 
one  who  actually  avails  himself  of  such  a  ticket 
and  of  the  privileges  it  confers,  to  secure  a 
passage,  cannot  be  aUowed  to  denj  that  he 
made  the  agreement  expressed  therem,  because 
he  did  not  and  was  not  required  to  sign  it. 
Gulf,  C.  &S.  F.  R.  Co.  Y.  McGoim,  65  Tex. 
64;  lU,  Vent.  R  Co.  v.  Read,  37  111.  484; 
Wells  Y.  N.  Y.  C,  R,  Co.  24  N..Y.  181;  Per- 
kins Y.  N.  Y.  C.  RCo.2i  N.  Y.  196. 

If  this  is  held  to  be  so,  the  case  presents  the 
sinjjle  inquiry,  whether  such  a  contract  is  in- 
valid, which  has  not  heretofore  been  settled  in 
this  State,  and  upon  which  there  has  been 
^reat  contrariety  of  opinion  in  different  courts. 
If  ihe  common  carrier  accepts  a  person  as  a 
passenger,  no  such  contract  having  been  made, 
such  passenger  may  maintain  an  action  for 
negligence  in  transporting  him,  even  if  he  be 
carried  gratuitously.  Having  admitted  him  to 
the  rights  of  a  passenger,  the  carrier  is  not  per- 
mitted to  deny  that  he  owes  to  him  the  duty 


wnt  A  M.R.  Co.  108  Mau.  7;  littlijohn  v. 
FiiehlmTg  E.  Co.  148  Mass.  478. 2  L.  R  A.  tSOa; 
Phiia.  &R.R.  Co,Y.  Derby,  60  D.  8. 14  How. 
488  [14  L.  ed,  6021;  Staimboat  Ntm  TTorW  t. 
Sing.  57  U.  S.  16  How.  468  [14  L.  ed.  1019]. 

But  (he  question  whethertne  carrier  may,  as 
U)0  couditioa  upon  which  he  grants  to  tbe 
passenger  a  gratuitous  passage,  lawfull;  make 
an  aj^reemeul  with  him  b;  which  Ihe  passenger 
must  bear  tbe  risks  of  transportation,  obvious- 
ly diftera  from  this. 

In  a  laree  number  of  cases  the  English  decis- 
ioDS  as  wel]  as  those  of  New  York  have  beld 
that  where  a  drover  was  permitted  to  accom- 

Kny  Bnimahi  upon  what  was  called  a  free  pass 
ucd  upon  the  condition  that  the  user  should 
bear  all  risks  of  tranapoitAtJoa,  be  could  not 
maintain  an  action  for  an  injnry  received  by 
tbe  ncgligeuce  of  the  carrier's  scrvauts.  A 
■ImllHr  rule  would,  without  doubt,  be  applied 
where  a  servant,  from  Ibfe  peculiar  character  of 
goods,  as  delicate  machinery,  was  permitted  to 
eccompanv  them,  and  in  other  cases  of  that 
nature.  That  passed  of  this  chstacter  ate  free 
passes  properly  bo  called  has  been  denied  in 
other  cases,  as  the  carriage  of  the  drover  is  a 
part  of  tbe  contract  for  tbe  carriage  of  the  an- 
imals. The  cases  on  this  point  were  carefully 
examined  and  criticised  hy  Mr.  JvMliet  Bradley 
Id  JV.  T.  Cent.  S.  Co.  v.  Locheood.  84  U.  8.  7  Wall. 
867  [21  L.  ed.  eUT],  and  it  is  there  held  that 
mch  a  pass  is  not  gratuitous  as  it  Is  given  as 
one  of  the  terms  upoo  which  tbe  cattle  are 
carried.  The  decision  is  pul  upon  the  ground 
that  the  drovemas  a  paasenger  carried  for  hire, 
and  that  with  such  passunger  a  contract  of  this 
nature  could  not  be  made.  Tbe  court,  at  Che 
Coaclu:>ioD  of  the  opinion,  expressly  waives 
tbe  discussion  of  the  .question  nero  presented, 
and,  as  it  states,  purposely  refrains  from  ex- 
pressing any  opinion  as  to  what  would  have 
been  the  result  had  It  considered  tbe  plaintiff  a 
free  passenger  Instead  of  one  for  hire. 

Grand  Trunk  S.  Co.  v.  StorTni.  95  U.  S.  666 
[34  L.  ed.  S851,  in  which  tbe  same  distin- 
guished judge  delivered  tbe  opinion  of  the 
court,  is  put  upon  the  ground  ibat  tbe  trans- 
portation of  the  defendant,  although  not  paid 
for  by  him  in  money,  was  not  a  matter  of  char- 
ily or  t^tuily  in  any  sense,  but  was  by  virtue 
of  an  agreement  in  which  Ibe  mutual  interest 
of  the  parties  was  consulted. 

Wbelher  the  English  and  NewTorkautbori- 
ties  rightly  or  wrongly  bold  that  one  traveling 
upon  a  drover's  pass,  as  it  is  sometimes  called. 
Is  a  free  passenger,  they  show  that  in  the  opin- 
ion of  these  courts  a  contract  can  properly  be 
made  with  a  free  passeoger  that  he  shall  bear 
tbe  risks  of  transportation.-  This  is  denied  by 
many  courls  whose  opinions  are  entitled  to 
weight  It  will  be  observed  that  in  tbe  case  at 
bar  there  in  no  question  of  any  willful  or  mali- 
cious injury,  and  that  tbe  plamtlfE  was  injured 
bv  tbe  carelessness  of  the  defeudaut's  eervants. 
The  CBSes  in  which  the  passenger  was  strictly 
a  free  psssenger  accepting  his  ticket  as  a  pure 
grniuity  and  upon  the  agreement  that  be 
would  himself  bear  the  cost  of  ttanaportatioD, 
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(1885),  and  that  of  Ovlf,  0.  A  8.  F.  R.  Co.  v. 
McQowji,  tupra  (1886),  in  which  tbe  preciss 
question  before  us  nas  raised  and  decided,  af- 
ter a  careful  examination  of  the  authorities,  in 
a  different  manner,  by  the  highest  court  of 
Connecticut  and  that  of  Texas.  Ko  doubt  «x- 
isted  In  either  case,  in  tbe  opinion  of  tbe  court, 
that  the  ticket  of  the  passage  was  atrictlj  » 
graluity;  and  it  was  held  by  the  former  court 
that  under  these  circumstances  the  carrier  and 
tbe  passeneer  might  lawfullv  agree  that  tha 
passenger  Sould  bear  the  risks  of  transporta- 
tion, aud  that  such  agreement  would  be  eo- 
forced;  while  the  reverse  was  beld  by  tbe  court 
of  Texas.  We  are  brought  to  tbe  decision  of 
tbe  question  unembarraf»ed  by  any  weight  of 
authority,  without  the  Commonwealth,  ittat 
can  be  considered  as  preponderating. 

It  is  urged  on  behalf  of  tbe  plaintitr  that 
while  the  relation  of  passenger  and  carrier  \» 
created  by  contract,  it  does  not  follow  that  Iba 
duty  and  responsibility  .of  the  carrier  is  depen- 
dent upon  the  contract;  that  while,  with  refer- 
ence to  matters  indifferent  to  the  public,  patties 
may  contract  according  to  their  own  pleasure, 
they  cannot  do  so  where  thd  public  has  an  in- 
terest; that  as  certain  duties  are  attached  by 
law  to  certain  employments,  these  cannot  be 
waived  or  dispensed  with  by  individual  con- 
tracls;  that  the  dutyof  tbe  carrier  requiree  that 
he  should  convev  bis  paasengera  with  safety; 
that  he  is  properly  held  responsible  In  damans 
if  he  fails  to  do  so  by  negligence,  whether  the 
negligence  Is  his  own  or  thiat  of  his  servants, 
in  order  that  this  safety  may  be  secured  to  all 
who  travel  It  is  also  said  that  the  carrier  and 
the  passenger  do  not  stand  upon  an  equality; 
that  the  latter  cannot  stand  out  and  hi(rir|e  or 
seek  redress  in  courtsi  that  he  must  take  the 
alternatives  the  carrier  presents,  or  practicallj 
sbandon  bis  business  in  the  transfer  of  mer- 
chandise, and  must  yield  to  the  terms  imposed 
on  him  as  a  passenger;  that  be  ought  not  to  be 
induced  to  run  the  rbks  of  trausportalion,  bcin^ 
allowed  to  travel  at  a  lees  fare  or  for  any  simi- 
lar reason,  and  thus  to  tempt  the  carrier  or  his 
servants  to  carelessness  which  may  affect  others 
as  well  as  himself;  and  that.  In  a  few  words, 
public  policy  forbids  Ihst  contracts  should  be 
entPred  into  wiib  a 'public  carrier  by  which  he 
shall  be  exonerated  from  his  full  responsibiliiy. 

Most  of  this  reasoning  can  have  no  appliia- 
tlon  to  a  strictly  free  passenger,  who  receives* 
passage  out  of  charity  or  as  a  gratuity.  Cer- 
tainly tbe  carrier  Is  not  likely  to  urge  upon  , 
others  the  acceptance  of  free  passes,  as  the  suo- 
cesa  of  bis  business  must  depend  on  his  receipts. 
There  can  be  no  difficulty  In  the  adjustmentof 
where  passes  are  solicited  as  graluilies. 


liiem,  or  other  public  carriers,  it  is  In  deference 
largely  to  the  feeling  of  the  community  in 
which  they  are  exercising  a  public  em[rioy- 
ment.  Tbe  instances  cannot  be  so  nameroui 
that  any  temptation  will  be  offered  to  caideM- 
neas  in  the  management  of  their  tralna  or  toan 
increase  In  their  fares.  In  boUi  of  whicfa  sath 
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Jects  the  public  is  interested.  In  such  instances 
one  who  is  oidinarily  a  common  carrier  does 
not  act  as  such,  but  is  simply  in  the  poBition  of 
a  ^rratuitous  bailee.  Tlie  definition  of  a  com- 
mon carrier,  which  is  that  of  a  person  or  cor- 
poration pursuing  the  public  employment  of 
<:arrying  soods  or  passengers  for  hire,  does  not 
apply  under  such  circumstances.  The  service 
which  he  undertakes  to  render  is  one  which  he 
is  under  no  obligation  to  perform,  and  is  out- 
side of  his  regular  duties.  In  yielding  to  the 
solicitation  of  the  passenger,  he  consents,  for 
the  time  being,  to  put  off  his  public  employ- 
ment and  to  do  that  which  it  does  not  impose 
upon  him. 

The  plaintiff  was  in  no  way  constrained  to 
accept  the  gr&tuity  of  the  defendant;  it  had 
been  yielded  to  "him  only  on  his  own  solicita- 
iioD.  When  he  did,  there  is  no  rule  of  public 
IX)licy,  we  think,  that  prevented  the  carrier 
from  prescribing,  as  the  condition  of  it,  that  it 
should  not  be  compelled,  in  addition  to  carry- 
ing the  passenger  gratuitously,  also  to  be  re- 
sponsible to  him  in  damages  for  the  negligence 
of  its  servants. 

It  is  well  known  that  with  all  the  care  that 
<!an  be  exercised  in  the  selection  of  servants  for 
tbe  management  of  various  appliances  of  a 
railroad  train,  accidents  will  sometimes  occur 
from  momentary  carelessness  or  inattention .  It 
is  hardly  reasonable  that,  besides  the  gift  of 
free  transportation,  the  carrier  should  te  held 
responsible  for  these,  when  he  has  made  it  the 
condition  of  his  gift  that  he  should  not  be. 
Nor,  in  holding  that  he  need  not  be  under  these 
circumstances,  is  any  countenance  given  to  the 
idea  that  the  carrier  may  contract  with  a  pas- 
senger to  convey  uim  for  a  less  price  on  beinp; 
exonerated  from  responsibilitv  for  tbe  negli- 
^nce  of  his  servants.  In  such  a  case  tbe  car- 
rier would  still  be  acting  in  the  public  employ- 
ment exercised  by  him,  and  should  not  escape 
its  responsibilities  or  limit  the  obligations 
which  it  imposes  upon  him. 

In  some  cases  it  has  been  held  that  while  a 
carrier  cannot  limit  his  liability  for  gross  neg- 
ligence, which  has  been  defined  as  his  own  per- 
sonal negligence  (or  that  of  the  corporation  it- 
self where  that  is  the  carrier),  he  can  contract 
for  exemption  from  liability  for  the  negligence 
of  his  servants.  It  may  be  doubted  whether 
any  such  distinction  in  degrees  of  negli&^ence, 
and  the  right  of  a  carrier  to  exempt  himself 
from  responsibility  therefor,  can  be  profitably 
made  or  applied.  Steamboat  New  world  v. 
KiTig,  67  U.  S.  16  How.  469  [14  L.  ed.  1019]. 

It  is  to  be  observed,  however,  that  in  the  case 
at  bar  the  injury  occurred  through  the  negli- 
gence of  defendant's  servants,  and  not  through 
any  failure  on  the  part  of  the  corporation  to 
prescribe  proper  rules  or  furnish  proper  appli- 
ances for  the  conduct  of  its  business.  We  are 
of  opinion  that  where  one  accepts  purely  as  a 
gratuity  a  free  passage  upon  a  railroad  train 
upon  the  agreement  that  he  will  assume  all 
risk  of  accident  which  may  happen  to  him, 
while  traveling  on  such  train,  by  which  he  may 
be  injured  in  his  person,  no  rule  of  public  pol- 
icy requires  us  to  declare  such  contract  invalid 
and  without  binding  force. 

By  the  terms  of  the  report  there  must  there- 
fore be  judgment  for  defendant. 
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Horace  FARRING 
SOUTH  BOSTO 

(--..Muss.. 

A  person  tftlring  In  pie 
of  stock  newly  issued  in 
for  the  private  debt  of  an  < 
tion,  who  either  alone  or  ^ 
to  issue  Btook  certificates,  J 
gate  the  title  to  the  stock  a 
ed  as  an  innocent  holder  if  \ 
lently  issued. 

(Jannai7  2, 

OK  appeal  from  a  Judgm 
Court,  Suffolk  Count: 
plaintiff  in  an  action  on  ag 
covery  of  the  value  of  sh; 
versed. 

The  facts  are  stated  in  tl 

Mr,  0«  B«  Mowry,  for 

The  defendant  cannot  c 
title  to  said  stock,  and  is  ec 
ing. 

Machinists  Nat,  Bank  v 
845,  and  cases  cited  thereii 
Jersey  Zink  Co.  67  N.  Y.  6S 

Defendant  must  assume  1 
its  said  issue  of  said  stock, 
act  or  otherwise. 

Ibid. 

The  plaintiff,  holding  ss 
fide  transfer  for  a  valuable 
not  bound  to  look  beyonc 
signed  to  him. 

Salisbury  Mills  Y.  Towns 

The  measure  of  damages 
of  said  stock  at  the  date  of 
for  a  new  certificate  for  sai( 

Adams  Y,  (/Connor,  100 
y.  Barnard,  7  Gray,  654;  B 
Pick.  86;  Atkins  y.  Moore,  I 

Messrs.  J*  ,6*  Abbott» 
Charles  T.  Gallagher, 

To  create  an  estoppel  the ; 
must  have  been  done  knowi 
whom  it  is  claimed  to  estop, 
inducing  tbe  person  claimi 
act,  or  refrain  from  acting, 
ing  upon  it,  must  have  a 
changed  his  position. 

Plumer  v.  Lord,  9  Allen 
D<md,  10  Allen.  488;  Andre 
len,  849;  Tuvner  y.  Coffl 
Nourse  v,  Novrse,  116  Mai 
Alison,  L.  R  6  C.  P.  64;  St 
L.  R.  4  Ch.  652. 

That  the  corporation  is 
fraudulent  act  of  its  officer  i 
decided  in  Mooresv.  Citizens 
S.  166(28L.  ed.  889). 

The  plaintiff  is  bound  by 
Reed  as  his  agent,  and  the  c 
the  transfer  to  Wilkins  is  vo 

Atlantic  Cotton  Mills  v 
MiUs,  147  Mass.  268,  and  tfa 

The  act  of  the  defendant's 
ate  stock  beyond  the  amoun 
charter 

Am.' Tube  Works  v.  Bost 
Mass.  6-11. 
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Field*  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff,  in  December,  1882,  lent  money 
to  WUham  Reed  and  received  from  him  as  se- 
curity for  the  payment  of  the  loan  a  certificate 
in  the  name  of  the  plaintiff  of  thirty-two  shares 
of  the  capiti^  stock  of  the  defendant  corpora- 
tion in  the  usual  form,  si^ed  by  the  president 
and  it^  treasurer,  with  its  seal  affixed.  This 
was  a  fraudulent  overissue  of  stock  by  Heed, 
who  was  the  treasurer  and  who  filled  up  a 
blank  certificate  which  had  been  signed  by  the 
president  and  left  with  him. 

Reed  owned  no  stock  and  exhibited  no  certi- 
ficate of  stock  to  the  plaintiff,  except  that  filled 
up  with  the  plaintiff's  name,  and  he  made  no 
transfer  of  stock  on  the  books  of  the  Company, 
and  there  was  no  entry  of  the  transaction  in  any 
form  upon  its  books.  The  stock  of  the  Com- 
panv  was  transferable  by  assignment  in  the 
booKSof  the  Company,  upon  a  surrender  of  the 
old  certificate,  and  this  was  stated  in  the  certi- 
ficate delivered  to  the  plaintiff.  The  plaintiff 
in  May,  1886,  assigned  this  certificate  to  one 
Wilkins,  the  cashier  of  the  Howard  National 
Bank,  as  security  for  the  pjarment  of  a  loan  of 
money  made  to  the  plaintiff,  and  took  a  new 
one  in  his  own  name,  which  was  issued  to  him 
by  Reed,  who,  as  treasurer,  had  the  custody  of 
the  certificate  and  transfer  books  of  the  Com- 
pany. 

The  plaintiff.  In  January,  1887,  paid  his  debt 
to  the  Howard  National  Bank,  and  Wilkins  as- 
signed the  certificate  he  held  to  the  plaintiff. 
The  plaintiff  in  July,  1887,  presented  this  certi- 
ficate to  the  defendant  ana  demanded  a  new 
certificate  which  the  defendant  refused  to  give, 
having  discovered,  in  November,  1886,  this  and 
other  frauds  of  Heed.  The  original  loan  of 
the  plaintiff  to  Reed  was  $2,000,  but  in  Octo- 
ber, 1886,  the  plaintiff  lent  him  $1,000  more, 
and  it  was  agreed  between  them  that  the  certi- 
ficate of  stock  should  stand  as  security  for  the 
payment  of  both  loans.  The  amount  aue  from 
Reed  to  the  plaintiff  at  the  date  of  the  writ  was 
$3,175.84. 

It  is  manifest  that  the  assignment  of  this  cer- 
tificate by  the  plaintiff  to  Wilkins  as  security 
for  the  payment  of  the  plaintiff's  debt  to  the 
bank,  and  the  assignment  back  to  the  plaintiff 
when  his  debt  was  paid,  did  not  put  the  plain- 
tiff in  any  better  position  than  he  would  have 
been  in  it  the  certificate  had  never  passed  out 
of  his  hands.  The  plaintiff  had  pledged  prop- 
erty which  had  been  pledged  to  him,  and  had 
redeemed  it  from  the  pledge  he  Had  made,  and 
he  held  it  by  his  original  title  as  pledgee  of  Reed. 
iHmm  v.  Anglo-Am,  Teleg,  Co,  6  Q.  B.  Div. 
188. 

The  present  case  cannot  be  distin^ished  in 
principle  from  Moores  v.  Citizens  Nat,  Bank, 
111  U.  S.  156  [28  L.  ed.  889].  In  that  case  Mr. 
Justice  Bradley  dissented,  and  the  decision  has 
been  the  subject  of  some  critidsm.  Lowell, 
Transfer  of  Stock,  S 112,  note  £, 

The  ground  of  that  decision  as  stated  in  the 
opinion  is  as  follows:  The  plaintiff. "having 
distinct  notice  that  the  surrender  and  transfer 
of  a  former  certificate  were  prerequisite  to  the 
lawful  issue  of  a  new  one,  and  having  accepted 
n  certificate  that  she  owned  stock  without  tak- 
ing any  steps  to  assure  herself  that  the  legal 
prerequisites  to  the  validity  of  her  certificate 
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which  were  to  be  fulfilled  by  the  former  owner 
and  not  by  the  bank  had  been  complied  with, 
she  does  not,  as  against  the  bank,  stand  in  the 
position  of  one  who  receives  a  certificate  of 
stock  from  the  proper  officers  witnout  notice  of 
any  facts  impairinff  its  validity." 

Upon  a  review  of  the  authorities  in  th«>  opin- 
ion, it  is  said:  "This  review  of  the  cases  shows 
that  there  is  no  precedent  for  holding  that  the 
plaintiff  having  dealt  with  the  cashier  indlTid- 
ually,  and  lent  money  to  him  for  his  private 
use,  and  received  from  him  a  certificate  in  ber 
own  name  which  stated  that  shares  were  trans- 
ferable only  in  the  books  of  the  bank,  and  a  sur- 
render of  former  certificates,  and  no  certificate 
having  been  surrendered  by  him  or  her,  and 
there  being  no  evidence  of  the  bank  having  rat- 
ified or  received  any  benefit  from  the  transac- 
tion, can  recover  from  the  bank  the  yalue  of 
the  certificate  delivered  to  her  by  the  cashier." 

In  that  case  the  president  of  the  bank  had  left 
blank  certificates  of  stock  signed  by  him  -with 
the  cashier,  as  in  the  present  case  the  president 
of  the  Railroad  Company  had  left  similar  blank 
certificates  with  the  treasurer. 

At  the  trial  of  that  case  in  the  circuit  cotirt  a 
verdict  was  directed  for  the  defendant  on  the 
ground  that '  'the  plaintiff  having  had  knowledge 
of  the  fact  that  Moores,  upon  whom  she  relied 
to  have  the  stock  transferred  to  her,  was  acting 
for  himself  as  well  as  in  his  capacity  of  cashier, 
— that  is,  acting  for  the  bank  on  one  side  and  for 
himself  on  the  other, — in  reference  to  the  matter 
of  issuing  this  certificate,  she  is  not,  in  the  Judg- 
ment of  this  court,  an  innocent  holder  m  the 
stock."  Moores  v.  Citizens  Nat  Bank,  111  U. 
S.  156  [28  L.  ed.  889];  8.  C,  15  Fed.  Rep.  141. 

We  have  decided  in  Cr<tft  v.  South  Boiton  R, 
Co,  ante,  716,  that  a  purchaser  of  stock  owes  no 
positive  duty  to  the  corporation  to  see  to  it  that 
the  seller  surrenders  the  old  certificate  and 
makes  an  assignment  of  the  stock  on  the  books 
of  the  company,  but  that  it  is  the  duty  of  the 
corporation  which  requires  these  things  to  be 
done  to  see  t^at  they  are  done  before  a  new  cer- 
tificate is  issued  to  the  purchaser. 

The  plaintiff  in  the  case  at  bar  was  not  a 

Surchaser  of  stock,  and  he  knew  that  he  was 
ealing  with  the  treasurer  of  the  defendant 
in  his  personal  capacity  as  a  borrower  of 
money.  If  the  by-laws  of  the  Company  had 
provided  that  certificates  of  stock  should  be 
signed  only  by  the  treasurer,  and  if  he  were 
charged  with  the  duty  of  attending  to  the 
transfer  of  stock  and  the  issuing  of  certificates, 
any  person  lending  mone^  to  him  for  his  pri- 
vate use,  and  taking  in  his  own  name  a  certifi- 
cate of  the  Company*s  stock  as  collateral 
security,  would  reasonably  be  required  to  in- 
vestigate the  title  of  the  treasurer  to  the  certifi- 
cate delivered,  because  in  issuing  such  a  certifi- 
cate the  treasurer  would  have  a  personal  interest 
adverse  to  that  of  the  corporation. 

An  agent  cannot  properly  act  for  his  prin- 
cipal and  himself  when  their  interests  are 
aaverse;  and  any  person  dealing  with  an  agent 
in  a  matter  affecting  his  principal,  and  know- 
ing that  the  interests  of  the  agent  are  advei^e 
to  those  of  his  principal,  ought  to  be  held  to 
the  duty  of  ascertaining  that  the  acts  of  the 
agent  are  authorized  by  nis  principal. 

The  difficulty  in  the  present  case  is  that  these 
considerations  are  only  partially  applicable  to 
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tt.  It  Is  on  accouDt  of  the  danger  that  one 
officer  mav  abuse  his  power  to  issue  stock  cer- 
tificates, that  the  by-laws  of  corporations  usu- 
ally require  the  certificates  to  be  signed  by  at 
least  two  officers  of  the  corporation.  If  one  of 
these  neglects  his  duty,  or  delegates  the  per- 
formance of  it  to  the  other,  the  safeguard  in- 
tended by  this  requirement  of  the  by-laws 
becomes  ineffectual ;  and  if  one  of  these  officers 
io  issuing  a  stock  certificate  has  a  personal  in- 
terest adyerse  to  that  of  the  corporation,  a  per- 
son dealing  with  him  and  knowing  this  may 
well  be  required  to  take  notice  that  the  rights 
of  the  corporation  are  not  protected  in  the 
transaction  to  the  full  extent  intended  by  the 
by-laws. 

The  decision  of  this  case,  we  think,  must 
depend  upon  tne  question  whether  it  is  shown 
ttiat  the  plaintiff,  in  taking  this  certificate  of 
stock  under  the  circumstances  set  out  in  the 
asreed  statement  of  facts,  acted  in  good  faith 
and  with  due  care.  We  are  of  opinion  that  the 
facta  were  such  that  the  plaintiff  was  reason- 
ably put  upon  inquiry  as  to  the  title  of  Reed  to 
the  certificate  of  stock  which  he  undertook  to 
pledge,  and  that  the  plaintiff  is  to  be  affected 
with  notice  of  whateyer  he  might  haye  found 
out,  if  he  had  made  proper  inquiry.  As  the 
plaintiff  was  not  a  purchaser  of  stock  in  the 
market,  the  usages  of  brokers  in  regard  to  the 
manner  in  which  stock  ia  transferred  as  be- 
tween the  parties  to  a  barsrain  and  sale  haye  no 
bearing  upon  the  case.  The  plaintiff  cannot 
rely  upon  any  representations  of  Reed  because 
he  knew  that  Reed  was  acting  for  himself  in 
boiTowing  the  money  and  in  pledging  the  stock. 

The  seal  of  the  corporation  might  well  be 


presumed  to  be  under  the 
the  purpose  of  affixing  ar 
the  stock  certificates,  beca 
persons  who  was  required 
stock,  and  was  the  person 
of  the  certificate  and  tram 
nine  signature  of  the  pres 
tion  upon  the  certificate  y 
which  the  plaintiff  had  a 
the  president  was  not  ait< 
the  issue  of  this  certifica 
the  plaintiff  that  Reed  mi, 
for  one  purpose  a  certifica 
ident  for  another.  The  c< 
in  Reed's  handwriting,  ai 
was  exhibited  to  the  plain 
that  Reed  owned  any  sto 
f  er  of  stock  had  been  mad 
Reed,  except  the  new  cer 
sued  to  the  plaintiff  after 
him  and  Reed  had  been  m 

We  think  that  it  19  a  sal 
able  rule  to  hold  that  a  pc 
a  certificate  of  stock  new] 
by  an  officer  of  a  corporatj 
priyate  debt  of  the  officer 
inyestigate  the  title  to  the 
is  one  who  has  the  power, 
others,  to  issue  stock  cert; 
that  such  a  person  can  rel 
so  issued  to  him  in  the  ab 
or  knowledge  that  it  has 
sued.  In  the  opinion  of  a 
the  Judgment  entered  for 
reyersed,  and  there  must 
defendant. 

Judgment  for  the  dtfendc 
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Henry  HESSEL,  Hff.  in  Err.^ 

Moses  T.  JOHNSON,  Agent,  etc.,  ei  al. 

:  (.—Pa. ) 

1  •  The  surrender  of  » lease  before  the  ex- 
piration of  the  year  by  a  tenant  holdlngr  oyer 
under  a  proyiBlon  for  its  oontiniianoe  from  year 
to  year  does  not  affect  the  rights  of  bis  sub-tenant 
holding  oyer  under  a  sub-lease  with  like  proyision 
as  to  continuance. 

2.  A  sab-tenant  becomes  bjr  implied  at- 
tornment the  tenant  of  the  orig^lnal 
lessor*  where  the  intermediate  lessee,  while 
both  were  holding  oyer  as  tenants  from  year  to 
year,  surrendered  his  lease  before  the  end  of  a 
year;  and  a  subsequent  lease  of  the  whole  prem- 
ises  to  another  does  not  make  the  sub-tenant  a 
tenant  under  the  new  lease  or  render  his  goods 
liable  to  distress  for  the  rent  of  the  new  lessee. 

8*  To  sustain  an  avowry  for  rent  In  arrear 
the  relation  of  landlord  and  tenant  must  be 
shown  to  exist  as  to  the  yery  prendses  upon 
which  the  seizure  was  made,  if  the  goods  dJs- 
traJned  are  the  goods  of  a  stranger. 

CNoyember  12,  ISSOl) 

Jj^RROR  to  the  Court  of  Common  Pleas,  No. 
^  4,  of  Philadelphia  County  to  review  a 
judgment  for  defendants  in  an  action  of  le- 
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pleyin  to  reeoyer  propei 
been  wrongfully  distraine< 

The  action  was  brougi 
against  M.  T.  Johnson, 
Thompson,  bailiff,  to  rec 
claimed  to  be  his  own  pro] 

Defendants  filed  an  ayo 
settiuj^  up  that  the  goods  t 
premises  at  the  northwest 
Race  Streets,  for  arrears  0 
Clinton  6.  Fritz  under  a  1< 
made  to  him  by  Johnson, 

On  the  trial  before  Ari 
that  on  January  22, 1886, 
lease  of  the  premises  to  J 
the  term  of  fifteen  mont 

1886.  It  was  proylded  t 
continue  in  force  from  y eai 
partjr  gaye  notice  in  writ 
Rossiter,  after  taking  poss 
sel  on  August  16,  lS7,  a  1 
the  premises  for  the  peric 
the  priyile^  of  holding 
year.  Rossiter  surrenders 
November  1,1887,  Hessel 
sion  of  the  store  and  celh 

1887,  Johnson  as  agent  les 
ises  to  Clinton  8.  Fritz  for 
Hessel's  possession  was  no 
Fritz  became  in  arrear  1: 


See  also  39  L.  R.  A.  403. 
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goods  in  the  store  and  'cellar  which  belonged 
to  Hessel  were  distrained  for  such  arrears,  and 
he  brought  the  present  suit  to  recover  them. 
The  court  directed  a  verdict  for  defendants, 
and  plaintiff  took  this  writ. 

Mr.  William  C.  Majme,  for  iplaintifl  in 
error: 

Bossiter  could  not  by  the  surrender  of  his 
lease  prejudice  Hessel  as  to  the  enjoyment  of 
his  possession. 

Broton  v.  Butter,  4  Phtla.  71. 

To  sustain  an  avowry  for  rent  in  arrear,  the 
relation  of  landlord  and  tenant  must  be 
shown  to  exist  between  the  parties. 

EeUer  v.  B>U,  8  Pa.  179. 

Every  grant  of  land  is  void  if,  at  the  time  of 
its  delivery,  the  land  shall  be  in  the  actual 
possession  of  a  person  claiming  title  adverse  to 
that  of  the  grantor,  and  no  valid  lease  can  be 
made  tLereoI. 

Taylor,  Land,  and  T.  8th  ed.  84,  85. 

Messrs.  Rowland  Evans  and  R.  L.  Ash- 
hnrst*  for  defendants  in  error: 

K  Hessel  was  really  Roesiter's  sub-tenant, 
holding  over  after  the  termination  of  Rossiter's 
term,  then  clearly  his  goods  were  lialile  to  our 
distraint,  he  being  a  tenant  holding  over  within 
the  meaning  of  the  Act  of  March  21,  1772,  g  14. 

Purdon.Dig.P.L. :  Whiting  y.Lakefil  Pa.849. 

The  attornment  of  the  tenant  is  not  neces- 
sary in  Pennsylvania  to  invest  the  assignee  of 
the  reversion  with  all  a  landlord's  right 

Tilford  V.  Fleming,  64  Pa.  800. 

Therefore  by  the  change  from  Bossiter  to 
Fritz,  Hessel  oecame  the  sub-tenant  of  Fritz 
by  operation  of  law.  Hessel's  liabilitv  would 
be  exactly  the  bume  whether  his  holding  be 
under  the  Roesiter  lease  or  the  Fritz  lease. 

Clark*  J.,  delivered  the  opinion  of  the  court: 

At  the  trial  of  this  case  the  facts  do  not  ap- 
pear to  have  been  in  dispute.  The  effect  of  the 
avowry  and  cognizance  was,  as  it  were,  to  make 
the  defendant  in  the  suit  the  plaintiff  at  the 
trial,  and  to  impose  on  him  the  burden  of  proof. 
When  the  defendant's  case  rested,  the  court, 
assuming,  perhaps,  from  the  statements  of 
counsel  that  the  facts  were  admitted,  gave  the 
case  to  the  jury  with  peremptory  instructions 
to  lindin  his  favor,  which  the  jury  did,  finding 
also  that  the  rent  in  arrear  was  $s!d3.82  and  the 
value  of  the  goods  replevied  $300.  Whether 
the  plaintiff  waived  the  privilege  of  providing 
any  testimony  in  reply  does  not  appear,  but  ft 
is  reasonable  to  suppose  he  did,  as  there  seems 
to  have  been  no  objection  taken  at  the  time  to 
the  action  of  the  court  in  this  respect.  Assum- 
ing this  to  be  so,  we  will  consider  the  case  as 
if  the  facts  exhibited  in  the  defendants'  proofs 
were  not  disputed,  and  determine  whether  or 
not  the  court  was  right  in  giving  the  binding 
instructions  complained  of. 

It  is  a  reasonable  rule  of  the  law,  and  well 
settled,  we  think,  that  a  tenant  for  a  certain 
term  or  for  life  who  has  under-let  has  no  right 
to  surrender  his  lease  to  the  prejudice  of  the 
sub  tenant.  Shep.  Touch.  801;  Taylor,  Land, 
and  T.  Ill;  Adams  v.  Goddard,  48  Me.  212; 
Eten  V.  Lvyster,  60  N.  T.  262;  Brown  v.  Butier, 
4  Phila.  71. 

If,  therefore,  Rossiter,  on  the  first  day  of 
January,  1886,  took  a  lease  of  the  entire  prem- 
ises at  the  comer  of  Race  and  Tenth  Streets, 
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for  a  term  of  fifteen  months,  at  the  rate  of  (TOU 
per  year  rent,  payable  as  in  the  contract  fs  pro- 
vided, and  at  the  expiration  of  Uie  term  elected 
to  hold  over  according  to  the  conditiona  of  his 
contract,  he  became  a  tenant  for  that  year  on 
the  same  terms,  and  would  have  no  right  dur- 
ing tne  year  to  surrender  the  term  to  the  preja- 
dice  of  Hessel,  who  also  held  over  upon  the 
terms  of  his  contract  with  Rossiter.  Hessel 
was  in  lawful  possession  as  a  sub-tenant  under 
his  contract,  and  the  surrender  of  the  original 
lease  by  Rossiter  could  not  affect  him;  his  rigbt 
could  not  be  disturbed  by  any  act  which  it  was 
not  in  his  power  to  prevent  Doe  v.  I^fbe,  5 
Maule  &  S.  146;  Piggott  v.  Stratum,  1  DeO.  F. 
&  J.  88^6. 

The  effect  of  a  surrender  is  to  terminate  the 
relation  of  landlord  and  tenant,  and  it  has  been 
said  that  it  will  in  like  manner  terminate  with 
it  all  the  parties  to  that  relation. 

Prior  to  the  Statute  of  4  Qeo.  II.  chap.  28,  it 
had  been  held  in  England  that  although  a  ten- 
ant who  has  made  an  under-lease  cannot  by  a 
surrender  prejudice  his  tenant's  interest,  yet  he 
would  lose  the  right  to  distrain  for  rent  re^ 
served  upon  the  under-lease:  for  since  the  rent 
is  incident  to  the  reversion,  the surrenderer  can- 
not collect  it  in  this  form,  because  he  has  parted 
with  his  reversion  to  the  originid  lessor.  Nor 
could  the  surrenderee  have  this  remedy,  be- 
cause the  reversion  to  which  it  was  incident  at 
the  time  of  the  surrender  mersed  in  the  greater 
reversion  of  which  he  was  already  possessed. 
Threr  v.  Barton,  P.  Moore,  94;  F^  v.  Russd, 
8  T.  R.  401 ;  MeOor  v.  Watkins,  L.  R  9  Q.  B.400. 

By  the  Statute  referred  to,  however,  it  was 
provided  that  if  a  lease  be  euirendered  in  order 
to  be  renewed,  and  a  new  lease  given,  the  re- 
lation of  landlord  and  tenant  between  the  origi- 
nal lessee  and  his  under-lessee  should  be  pre- 
served; and  it  placed  the  chief  landlord  and  his 
lessee  and  the  under-lessee,  in  reference  to  rents, 
rights  and  remedies,  exactly  in  the  same  situa- 
tion as  if  no  surrender  had  been  made;  See 
Taylor,  Land,  and  T.  518. 

Similar  provisions  have  been  adopted  in  New 
York  by  statute.    1  N.  Y.  Rev.  Stat  744. 

In  4  Kent,  Com. -103,  it  is  suggested  that  in 
those  States  in  which  this  provision  has  not 
been  adopted  the  question  may  arise  how  far 
the  under-tenant  whose  derivative  estate  still 
continues,  is,  by  the  surrender  of  his  lessor,  dis- 
charged from  the  rents  and  covenants  annexed 
to  his  tenancy. 

But  the  doctrine  of  merger  will  not,  we  think, 
under  our  cases,  ordinarily  be  held  to  apply 
against  the  intention  of  the  parties  and  against 
the  interest  of  the  origiual  leaser.  Moore  v. 
HarruSmrg  Bank,  8  Watts,  188;  Duncan  v. 
Drurp,  9  Pa.  832. 

Assuming  that  the  intention  of  the  parties 
was  not  to  create  a  merger,  Rossiter's  surren- 
der may  be  regarded  as  in  the  nature  of  a  trans- 
fer of  the  sub-lease  to  Johnson,  who  thereupon 
was  entitled  to  exercise  the  rights  of  the  mesne 
lessor  against  the  sub-tenant.  The  effect  of 
Rossiters  surrender,  as  upon  a  transfer  or  as- 
signment, was  therefore  to  attorn  the  sub-tenant 
to  the  original  landlord,  -to  whom  he  was  bound 
to  fulfill  the  conditions  of  his  contract  in  the 
payment  of  the  rent;  and  failing  to  pay  the  rent 
his  goods  upon  the  demised  premises  were  lia- 
ble to  distress  according  to  the  terms  of  the 
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lease  from  Bossiter.  But  the  acceptance  of 
the  surrender  of  Rossiter's  lease  dissolved  the 
relations  theretofore  subsisting,  not  only  be- 
tween the  original  lessor  and  lessee,  but  be- 
tween this  lessee  and  the  sub-tenant.  If  Ros- 
filter  was  no  longer  Johnson's  tenant,  Hessel 
could  not  be  his  sub-tenant.  As  the  matter 
thus  stood  Johnson,  as  the  agent  of  the  owners 
of  the  fee,  had  resumed  the  possession  and  con- 
trol subject  to  the  rights  of  Hessel,  who  will 
be  held  to  have  attorned  to  him. 

Johnson  then  leased  the  entire  premises,  in- 
cluding the  store-rooms  and  the  ceUar,  to  Fritz, 
for  a  term  of  two  years  from  the  first  day  of 
November,  1887,  at  the  rate  of  $700  per  year, 
rent  payable  as  stated  in  the  contract.  This 
lease  was  also  necessarily  subject  to  the  rights 
of  Hessel,  who  was  then,  and  afterwards  re- 
mained, in  the  actual  possession  of  a  part  of  the 
premises;  and  Fritz  must  be  taken  «to  have  ac- 
cepted the  lease  with  this  incumbrance.  Fritz, 
as  between  himself  and  Johnson,  under  his 
contract,  had  the  right  to  insist  upon  the  pos- 
session of  the  entire  premises.  He  was  not 
obliged  to  accept  the  possession  of  a  part  only; 
but  if  he  chose  to  enter  into  the  possession  of 
a  part,  he  had  the  right  to  do  so,  and  either  to 
take  subject  to  Hessel's  tenancy,  to  the  end  of 
Hessel's  term,  or  to  hold  Johnson,  his  lessor, 
for  the  injury  sustained  in  the  detention  of  the 
possession.  But  in  no  event  can  Hessel  be  con- 
sidered a  sub-tenant.  His  goods  were  liable  to 
be  distrained  upon  for  his  own  rent,  either  by 
Johnson,  or  Fritz,  as  assignee  of  Johnson,  as 
the  case  might  be;  but  in  no  event  were  they 
liable  to  be  seized  for  the  rent  owing  by  Fritz, 
for  Fritz  was  not  yet  in  possession  ot  that  por- 
tion of  the  premises  under  his  lease,  and  Hes- 
sel did  not  hold  either  mediately  or  inunedi- 
ately  under  the  lease  upon  which  such  a  dis- 
tress would  be  made.  The  relation  of  landlord 
and  tenant  cannot  in  anv  proper  sense  be  con- 
sidered complete  until  tne  tenant  acquires  the 
possession;  and  to  sustain  an  avowry  for  rent 
in  arrear,  that  relation  must  be  shown  to  exist, 
as  to  the  very  premises  upon  which  the  seizure 
is  made,  if  the  goods  distrained  are  the  goods 
of  a  stranger.    Heher  v.  Pott,  8  Pa.  179. 

The  case  of  Whiting  v.  Lake,  91  Pa.  849, 
cited  by  the  court  and  greatly  relied  upon  by 
the  defendants  in  error,  is  not  m  x)oint.  In  that 
case  Henkle  &  Bros,  were  lessees  of  Simpson; 
going  out  of  business  they  quit  the  possession, 
and  Whiting  &  Co  went  m  under  them;  Whit- 
ing &  Co.  held  over  after  the  termination  of 
Henkle  &  Bros.  Mease,  and  it  was  held  that  un- 
der the  provision  of  the  Act  of  March  21, 1772, 
the  goods  of  Wbiting  &  Co.  were  liable  to  dis- 
tress for  rent  due  by  Henkle  &  Bros,  before  as 
well  as  after  the  termination  of  the  lease,  unless 
such  possession  was  continued  under  the  au- 
thority of  the  owner.  The  cases  bear  no  anal- 
ogy. Here  there  was  no  holding  over  after  the 
lease  was  determined;  the  lease  was  surren- 
dered by  Rossiter,  and  the  surrender  was  ac- 
cepted, with  knowledge  of  Hessel's  right  to 
bold  to  the  end  of  his  terra. 

If  we  are  right  in  our  views  of  this  case  the 
defendants  have  not  sustained  their  avowry 
and  cognizance,  and  it  is  unnecessary  to  con- 
sider the  other  questions  raised. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  is  awarded, 

5  L.  R.  A. 
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1.   The  prohibition  a  * 

state  office  at  the  saa  • 

eral  office*  contained  in  i 
stitution,  may  bo  enforc< 

aid,  and  no  aotiOD  or  Inac  : 

can  destroy  It;  nor  is  it  afl  i 
tence  of  the  seotlon,  whlc 

ture  may  by  law  declare  ^  i 
patible.** 

2*   State  authorities     i 
federal  office  Tacan 

bent  has  accepted  a  state  <  I 
Constitution  prohibits  hii 
offices  at  the  same  time,  no 
from  the  federal  office;  bui  I 
to  the  state  office. 

8*   The  resi^fnatioii  of  i 

ter  the  institution  of  qwo    i 
to  test  the  offlcer*8  right  t 
the  same  time  may  be  su  : 
title  to  the  state  office  and  ; 
ouster  against  him. 

(November  U 

NOTB.— OoTWtitutionol  conBi  - 
luMincompatU)  \ 

The  appointment  to  a  secoi  I 
is  not  absolutely  void,  but    I 
fojBto  vacated.   People  v.  Gai 
court  V.  Parker,  27  Tex.  668;   : 

If  a  member  at  the  time  <  I 
disqualifying  office,  it  is  suffl  i 
himself  by  a  resignation  of  it  : 
Ck)m.  V.  Pyle,  18  Pa.  619. 

A  person  who  has  accepted 
bency  of  a  lucrative  Cederal 
hold  a  dvU  office  of  profit  : 
word  "eligible,"  in  CaL  Com  I 
reference  to  the  capacity  to  ; 
elected  to  office.    People  v.  L  i 

A  county  school  superintec  i 
within  the  meaning  of  this  se  i 
tion.    Crawford  v.  Dunbar,  U 

'^Eligible"  means  capable   i 
subject  of  selection  or  choice: 
means  the  income  of  the  oil 
S^ircy  V.  Grow,  16  Cal.  117. 

The  words  ^Uucrative  offlc! 
CaL  Const,  art  4, 6  20,  to  the  el ! 
ifled  officers  wbose  compensal : 
$600  per  annum  shall  not  be  <  I 
tive  offices,  have  reference  sol ; 
United  States;  and  an  incui 
whoso  salary  exceeds  that  sun; 
civil  office  of  profit,  notwlthsii 
the  state  office  is  less  than  $60(1 
V.  Leonard,  73  CaL  280. 

An  inspector  of  customs  hol(l 
daunders  v.  Haynes,  18  Cal.  141 
Turner,  30  Cal.  143;  Crawford  \ 

The  office  of  surveyor-gener 
fice,"  and  the  office  of  comp 
profit   People  v.  Whitman,  1(1 

A  person  holding  two  offices 
der  the  grovemment  when  the 
which  might  be  required  und 
compatible,  is  not  precluded 
salary  or  compensation  of  b< 
8. 62  U.  S.  SI  How.  468  ao  L.  e 
8. 180  U.S.  488  (SSL.  ed.  997);  1 
Atty-0en.  606. 


See  also  12  L.  R.  A.  304;  30  L.  R.  A.  030;  33  L.  R.  A.  016;  30 
R.  A.  211. 


from  tbe  office  of  couDly  commissiooer.    Ee- 
Tbe  facta  anfflcleatly  appeal  in  the  opin- 

Meun.  S.  H.  Kmereber,  A.  W.  Schalck 
and  Jolin  W.  RyoD,  lor  plaintiff  fn  error: 

Tbe  woTd  "ma^"  in  Ibe  last  seoteDce  of  §  3, 
art,  12,  of  the  Constitution  is  imperative,  and 
muat  be  read  "sbell,"  viz.:  "The  Qeneral  As- 
sembly aball  by  law  declare  wbat  offices  are 
io  compatible." 

2  Rapal  jc  &  L.  Law  Diet.  806;  Com.  t.  BaHe, 
7  Sere.  &  R.  426;  8haeffer  v.  Jack,  14  Serg.  & 
R  428;  Maion  v,  Fearon,  BO  U.  S.  9  How,  343 
(13  L.  ed.  135);  Superntori  of  Rock  Aland  Co. 
7.  U.  S.  71  U,  B.  4  Wall.  446  {18  L.  ed.  423); 
Minor  v.  Mediames  BotJc,  26  U.  8,  1  Pet.  46 
(7  L.  ed.  47),  note;  Woreesler  Co.  t.  SchUtinger, 
10  Gray,  16S;  Pwple  v.  Otugo  Co.  Sttpereiwr'i, 
61  N.  Y.  401;  Poltcr-B  Dwar.  Slaf.  222. 

It  is  a  common-law  rizbt  of  every  citizen  of 
PenDsylvania  to  bold  office,  wbich  rigbl  is  not 
bv  common  law  limited  to  one  office,  and  tbe 
citizen  may  lawfully  bold  two  or  more  offi- 
ces not  Inherently  incompatible,  at  the  same 
time.  A  aiatnto  wbicb  is  to  take  away  a  com- 
mon-law rigbt  ougbt  never  to  bave  an  equita- 
ble construction. 

Potter's  Dwar.  Stat.  240. 

Penal  g la tutes  receive  a  strict  conslructlon. 

Potter's  Dwar.  Btat.  iii,  261. 

The  CoDslitution  does  not  enforce  Itself,  bot 
requires  legislative  aclion  to  make  its  provis- 
ions effective. 

Com.  V.  Clark,  7  Watts  &  8.  137;  Chm.  v. 
X'lxieeU.  37  Pa.  444;  Le/iigh  Iron.  Co.  v.  Lmeer 
Maeangit,  81  Pa,  482;  Indiana  Co.  v.  Agrieul- 
t'lral  Society,  85  Pa.  857;  ftroC*  ^m.  86  Pa. 
880;  Com.  -r.  Harding,  87  Pa.  843;  Coatenille 
Gat  Co.  V.  Chmter  Co.  87  Pa.  47Q;  Com.  v,  ifond- 
feji,  106  Pa.  245;  Bredin't  App.  108  Pa.  887;  Re 
CaMlV»  Petition,  110  Ps.  187.  See  fitajns  v. 
Philipi.  117  Pa.  826. 

Ab  to  what  offices  are  incompatible,  see  Com. 
T.  IforUivmberland  Co.  4  8erg.  &  K  275;  Ee 
DiitriH  Atty.  of  Dauphin  Co.  11  Pbila.  645; 
Com.  V.  Dallat,  4  U.  8.  4  Dall.  328  (1  L.  ed. 
eiSV.  Com.  V.  Binni,  17  Serg.  &  R.  310. 

Wbere  (woofflecs  are  incompatible  with  each 
other,  the  accepliince  of  [be  second  office  ip»o 
facto  VHCOles  Ibe  first  and  the  officer  may  law- 
fully continue  to  exercise  tbe  second  office. 

M'Crary,  Am.  Law  of  Eleclions,  §^  288- 
343:  DuffieUTt  Oase.  Bright.  Elect.  Cas.  646,  4 
BrewBt,  9:  t  Dillon,  Mun.  Corp.  184,  g§  164-168, 
tiotei;  Wilcock,  Mun.  Corp.  §  240,  pi.  617; 
Ang.  &  A.  Corp.  S?  480,  431;  Seg.  v.  Bangor, 
h.  R.  18  Q.  B.  DIv.  860:  Sex  v.  Oodmn.  1 
Doug.  897;  Jfiiwanf  v.  Thatcher,  3  T.  R.  81; 
Rexv.  Trelawney,  8  Burr,  1616;  8tatev.  Brink- 
erlioff,  66  Tex.  45;  Shelly.  Coasing,  77  Va.  328; 
PooUr  V.  Reed,  78  Me.  129;  Slate  v.  Gof,  IB  R 
I.  505,  4  New  Eng.  Hep,  100;  Bex  v.  Pateman, 
3  T.  R.  777. 

It  therefore  becomes  unnecessary  to  decide 
wbeiber  the  two  offices  were  or  were  not  in- 
compatible, U  tbey  were  tbe  disqualiflcation 
Is  removed  by  an  acceptance  of  tbe  new  office. 

PeopU  V.  Garn^e,  3  Hiil,  87. 

Mettre.  William  Wllhelm,  John  H. 
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provision  similar  to  %  3,  art.  12,  of  tbe  oew 
Constitution,  and  was  recognized  aa  law  in 
Com.  V.  Ford,  6  Pa.  70, 

Tbe  suit  of  quo  warranto  was  issued  Oct. 
24,  1888.  Nov.  13. 1883,  motion  to  quash  filed, 
and  Nov,  13,  1888,  De  Turk  reagned  the  posi- 
tion of  posimaster.  This  case  comes  clearly 
within  the  ruling  of  Com.  v.  Pf/U,  18  P&.  618. 

HfiCollnm,  J,,  delivered  the  opinion  of  tbe 
court: 

Section  3  of  article  13  of  tbe  Constitution  of 
Pennsylvania  provides  tbat    "no  member  of 

Congress  from  this  State,  nor  any  peiaon  hold- 
ing or  eserciaing  any  office  of  trust  or  profit 
under  tbe  United  States,  shall  at  tbesame  time 
bold  or  eKercise  any  office  in  this  Btate  to  wbicb 
a  Baiary,  fees  or  perquisites  shall  be  attached. 
Tbe  Legislature  may  by  law  declare  what  officer 
are  in  compatible," 
Samuel  G.  De  Turk  was  on  November  8, 

1887,  duly  elected  a  commissioner  of  Schuyl- 
kill County,  and  on  the  first  Monday  of  the 
following  January  executed  tbe  required  boads. 
took  the  oath,  and  entered  ujjon  the  duties  of 
that  ofSce.  At  tbe  time  of  bis  election  be  was 
botdinfr  by  appointment  tbe  office  of  postmas- 
ter at  De  Turkville  in  said  county,  and  he  con- 
tinued to  discbarge  its  duties  until  the  1^  of 
November,  18t)8,  when  be  resigned  and  bis 
successor  was  appointed.  On  the  24lh  of  Oc- 
tober, 1S88,  upon  tbe  sugresticn  of  the  districl 
attorney  of  said  county,  tbat  De  Tark  was  then 
holding  tbe  office  of  county  commissioner,  an 
office  b  Ibis  State  lo  which  a  salary  is  attached, 
and  the  office  of  poaimasler,  an  office  of  trust 
and  profit  under  the  Uniled  States,  a  writ  of 

S'lo  warranto  was  ordered,  requiring  the  said 
amuel  G.  De  Turk  to  appear  and  show  by 
what  authority  be  claimed  loezeicise  tbe  office 
of  county  commissioner  In  tbe  said  County  of 
Schuylkill.     An  answer  was  filed  December  8, 

1888,  admitting  tbe  foregoing  facts,  but  deov- 
ing  that  the  offices  were  incompatible  within 
the  intent  and  meaning  of  Ibe  Constitution  and 
the  Act  of  May  15,  1874  (P.  L.  186,  Purd.  Dig. 
1274).  To  this  answer  a  demurrer  wasflledon 
tbe  10th  of  January,  1889,  and  upon  tbe  issue 
thus  joined  Ibe  cause  was  beard,  and  on  tbe 
14ih  of  January,  1888,  a  judgment  of  ouster 
was  entered  aRainst  the  defendant, 

Tbe  contention  of  tbe  plaintiff  In  error  em- 
braces three  propositions:  1.  These  (^ces  ate 
not  incompatible  because  tbe  Legislature  has 
Dot  yet  declared  Ihem  to  be  so.  2.  If  tbey  are 
incompatible,  an  acceptance  of  tbe  second  office 
is  an  implied  resignation  and  vacation  of  lbs 
first,  8.  An  express  resignation  of  the  first 
office  before  answer  and  bearing  is  a  sufficient 
compliance  with  tbe  constitulioual  provision. 

The  Constitution  plaioly  prohibits  any  pe^ 
son  holding  an  office  of  trust  or  profit  under 
the  United  States  from  holding  at  the  same 
time  an  office  in  tbe  State  lo  wbich  a  salary  is 


incompatible.  Tbe  prohibition  and  (be 
permission  or  direction  are  contained  in  tba 
same  section,  but  fn  separate  sentences  of  it. 
Is  the  former  Inoperative  by  reason  of  the  lat- 


1880. 


Louisville  &  Nashyillb  R.  Co.  y.  Wilbbt. 


ter?  Does  the  section  as  a  whole  mean  that  no 
person  can  hold  these  offices  at  the  same  time 
if  the  Leg^lature  shall  declare  them  incom- 
patible? We  cannot  so  construe  it.  The  pro- 
hibition may  be  enforced  without  legislative 
4iid,  and  no  action  or  inaction  of  the  Legisla- 
ture can  destroy  it.  This  construction  does 
not  render  the  last  sentence  of  the  section  use- 
less, because  that  relates  to  offices  not  within 
the  constitutional  prohibition,  and  authorizes 
ihe  Legislature  to  declare  them  Incompatihle. 
09W.  V.  Ford,  5  Pa.  67. 

We  next  inquire  whether  De  Turk  forfeited 
mid  created  a  vacancv  in  the  office  of  postmas- 
ter by  accepting  and  entering  upon  the  duties 
of  the  office  of  county  commissioner.  Li  con- 
sidering this  question  regard  must  be  had  to 
the  fact  that  the  former  is  an  office  under  the 
government  of  the  United  States,  and  the  lat- 
ter an  office  under  the  state  government.  If 
the  titles  to  these  offices  were  derived  from  a 
common  source  it  might  well  be  held  that  an 
acceptance  of  the  second  office  was  an  implied 
resignation  and  vacation  of  the  first.  This  is 
the  common-law  rule,  and  the  current  of  au- 
thority in  this  countrv  sustains  it.  But  the 
State  cannot  declare  the  federal  office  vacant, 
nor  remove  the  incumbent  from  it.  It  may, 
however,  enforce  the  constitutional  provision, 
by  proceedin|^  to  test  his  title  to  the  office  he 
holds  under  its  laws,  and  it  may  remove  him 
from  that  office  if  he  does  not  surrender  the 
office  he  holds  under  the  government  of  the 
United  States. 

It  follows  from  these  views  that  at  the  time 
of  the  institution  of  this  suit  De  Turk  had  not 
an  indefeasible  title  to  the  office  of  county  com- 
missioner, because  he  was  then  in  actual  pos- 
session and  exercising  the  functions  of  an  office 
of  trust  and  profit  under  the  United  Statea 


Did  his  formal  resignatio 
render  of  it,  before  answei 
with  the  Constitution  an< 
the  office  of  county  com  mi 
ing  it  and  entering  upon  il 
hold  it.  This  election  yi 
express  resignation  of  the 
and  the  appointment  of 
issue  was  joined.  Wh< 
obedience  to  the  mandate 
not  holding  an  office  of 
the  United  States.  The 
therefore  rests  on  an  allei 
ing  from  a  prior  holding 
the  same  time.  But  as  t 
second  office  was  an  impli 
first,  an  election  to  hold  tl 
render  the  latter,  it  did  no 
title  to  the  office  which  h 
and  exercise. 

This  case  depends  em 
struction  of  the  constitutic 
the  holding  of  incompatil 
covered  by  any  statute, 
makes  these  offices  incoi 
notprescribe  a  penalty  oi 

We  are  of  opinion  that  d 
in  this  case  the  responden 
the  office  of  county  comn 
was  error  to  enter  Judgmc 

Cam.  V.  Pyls,  18  Pa.  5 
with  this  conclusion.  It 
a  stockholder  in  a  bank 
office  of  notary  public,  be 
April  14,  1840,  the  Legisls 
What  Was  there  said  witl 
patible  offices  was  not  nece 
nation  of  the  question  bef< 

Judgment  revtrsed. 
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LOUISVILLE  &  NASHVILLE  R.  CO., 

Appt,, 

M.  V.  WILSEY. 
(....Ky.—.) 

1*  A  pBjaaeiBger  who  leaves  a  train  de- 
layed by  a  wreck  nearly  all  night  and  Traits 
at  a  hotel  for  another  train  because  be  is  not  well 
enough  to  remain  on  the  car,  is  entitled  to  car- 
riage the  next  day  on  the  check  given  him  as  a 
substitute  for  his  ticket  by  the  first  conductor,  or 
at  least  upon  payment  of  the  regular  fare,  and  if 
put  off  for  refusal  to  pay  the  extra  charge  re- 
quired of  those  who  fail  to  procure  tickets  he 
may  recover  damages. 

2.  A  Terdict  of  $2,600  for  ejectment 
firom  a  train  wrongfully  but  without  malice, 
where  the  passenger  boarded  a  construction  train 
and  returned  a  distance  of  two  miles  to  the  depot, 
Is  exoeaBlye. 

(October  2i,  1880.) 

APPEAL  by  defendant  from  a  ludjment  of 
the  Circuit  Court  for  Rockcastle  County  in 
favor  of  plaintiff  in  an  action  to  recover  dam- 
ajges  for  the  all^;ed  wrongful  ejection  of  plain- 
tiff from  defendant's  train.  Betfened, 
5  L.  R.  At 


The  case  was  first  appe 

Company  to  the  superior  c 

ment  was  reversed.    Wila 

this  court, where  it  was  tri 

The  facts  sufficiently  a( 

Messrs.  Hill  &  Alcori 

Messrs,  W.  O.  Bradlc 

and  A.  Dnvall,  for  appc 

The  verdict  was  not  exc< 

of  the  Company  was  fraud 

oppressive,    for   which 

should  have  been  given. 

Parker  v,  Jenkins,  8  Bu 

Before  the  court  will  i 

damages  they  must  be  su 

hear  the  circumstances  w< 

outrageous. 

Warfard  v.  Isbel,  1  Bib 

It  is  not  enough  for  the 

he  would  not  have  given 

see  clearly  that  the  damag 

rageous— otherwise  verdi< 

opinion  of  the  Judge,  and  c 

trial  by  Jury  will  be  prosti 

Taylor  v.    Oiger,  Hare 

Kenny,  1  Marsh.  846. 

Courts  will  not  disturb  ^ 


After  Terdict  haa  passed  tlirouf^b  ordeal  of 
loner  court,  tbls  court  nil!  exercise  its  ponera 
over  it  witb  ereat  cauliou  and  clrcumspeclloD, 

im. 

Prjror,  J.,  delivered  the  opinion  of  the 

court: 

This  case  cornea  to  this  court  by  an  appeal 
from  the  superior  court,  and  involves  but  one 
question  that  we  propone  lo  consider.  The 
plaintiff  bad  been  elected  from  tbe  car  of  the 
LoulBvIlle  &  Naibviile  Railroad  Compaoy  for 
an  alleged  fnilurft  to  pay  bis  fare  from  tbe  Town 
o(  Mount  Vernon  to  theTownot  London.  He 
boarded  tbe  iraio  at  tbe  Danville  junction  a  da; 
6r  two  before  tbe  trouble  witb  the  Compaoy 
orl^nated,  and  paid  tbe  regular  fare  from  that 
place  (o  London.  On  tbe  way  to  London  a 
wreck  bad  laken  place  on  tbe  road,  causing  the 
train  to  atop  at  Mount  Vernon  in  the  evening, 
and  remain  there  until  4  o'clock  the  next 
momlni;.  Tbe  plaintiff,  being  unwell,  staled 
Ibat  he  was  in  no  condition  to  remain  on  the 
car  until  the  wreck  wua  removed,  and  inouired 
of  tbe  conductor  if  the  ticket  that  had  been 
taken  up  bf  bim,  (or  which  a  check  had  been 
placedln  hishat  asasubstitute,  would  be  good 
on  tbe  next  dav.  He  waa  told  that  It  would 
not,  and,  after  threatening  tosue  tbe  Company 
if  more  was  demanded  of  him,  left  tbe  train 
and  remained  at  an  hotel  during  the  night.  On 
tbe  next  day  he  boarded  another  traio  belong- 
ing to  Ibe  Company  destined  for  London,  and, 
when  pav  was  required  of  him,  claimed  that  he 
had  paia  hia  passage  tbe  day  before,  but,  after 
some  conversation  with  tbe  conductor,  agreed 
finaltv  lo  pay  Uie  regular  price  of  a  ticket, 
wbicn  was  seventy-five  cents;  but  the  conductor 
required  a  greater  sum,  under  a  legulution  of 
the  Company  increasing  the  fare  where  the 
ticket  was  not  iJurcbaseiTat  tbe  regular  depot. 
Tbia  tbe  plaintiff  refused  to  pay,  and  be  was 
removed  irom  the  train  by  its  olficers.  The 
conductor  knew,  when  he  ejected  bim  from  the 
car,  thathcbad  paid  bis  passage  tbe  day  t)efore, 
but  persisted  in  requiring  tbe  plaintiff  to  leai^e 
or  pay. 

There  was  no  reason  for  such  a  demand  by 
tbe  conductor,  but,  on  the  contrary,  with  a 
knowledge  of  the  facU,  be  ought  to  have  per- 
mitted him  to  travel  on  tbe  check  given  bim  by 
tbe  conductor  tbe  day  before,  oratleast  to  have 
accepted  from  bim  tbe  regular  fare,  instead  of 
exacting  a  penalty,  and  destroying  the  evidence 
of  the  payment  the  day  previous  by  tearing  up 
the  check  tbnt  had  been  given  bim.  The  con- 
ductor may  have  supposed  that  he  was  dis- 
cbargine  hia  duty  in  exacting  payment,  and 
under  the  circumstances  could  not  have  acted 
with  any  malicious  purpose,  or  with  the  inten- 
tion to  injure  tbe  plaintiff;  and  therefore  we 
tbink  the  damases  awarded  were  excessive. 

That  tbe  plaintiff  wasenlilled,  as  compensa- 
tion, tosometbingmore  than  bislossof  lime,  la 
manifest.  He  wb«  doubtless  bumiliuted  and 
mortified  by  the  action  of  the  conductor,  who 
ought  10  have  known  better  than  to  have  been 
guuty  of  such  a  wrong;  still  a  verdict  of  f  2,600, 
in  OUT  opinion,  was  too  much,  under  the  facts 
5  L.  R.A. 

See  also  IG  L.  R.  A.  004. 


whole  trouble  originated. 

We  have  examined  thecasea  CArefuIly  where 
compensatory  damages  have  been  awarded  in 
this  class  of  cases,  and  where  greater  indignity 
and  insult  have  been  offered  than  in  this  case. 
and  the  damages  were  for  a  much  less  sum.  and 
still  the  question  as  to  whether  they  were  ex- 
cessive waa  seriously  considered. 

In  tbe  case  of  LouimilU  &  N.  B.  Co.  t.  Bat- 
lard  (recently  decided  by  this  court)  m  verdict 
of  (3,000  was  sustained  for  tbe  action  of  the 
conductor  in  putting  the  plaintilT,  a  letnale,  off 
the  train  after  it  had  passed  her  slAlion,  in  a 
lonely  spot,  late  in  the  evening,  and  accom- 
panied with  acta  of  inault  calculated  toenfaance 
the  damnges.     There  bad  been  two  verdicts  for 
a  like  amount,  tbe  case  having  been  once  re- 
versed by  this  coiul,  and  a  new  trial  awarded.  I 
Tbe  plaiuiiff  bad  to  walk  nearly  a  mile  back  to         j 
the  depot  alone,  and  from  there  to  her  boine.  [ 
and  was  confined  to  her  bed  on  account  of  tbe         I 
excitement  resulting  from  the  conduct  of  the         ' 
officers  of  tbe  train.    Tbe  case  reversed  is 
found  in  85  Ey.  807.    The  case  affirmed  is  in 
10  8.  W.  Rep.  428.  j 

In  this  cose  the  appellee,  after  being  put  off  ■ 

tbe  train,  got  on  board  of  a  construction  train,  1 
and  relumed  to  Moimt  Vernon,  a  distance  of  \ 
two  miles.    There  was  no  malice  alleged  od  tbe  I 

part  of  tbe  conductor,  and  none  proven.  It  is 
a  question  of  compensation  only.  While  the 
right  of  recovery  Is  not  confined  to  nominal 
damages,  a  less  sum  should  have  been  awarded,  I 

as  tbe  facta  are  now  presented.     lUinoU  A  C.  ! 

R.  Co.  V.  Cunning/mm.  07  111.  818;  Sanu  t. 
Johnson,  Id.  813;  Okieago  dA.R.  Co.\.  Flagg. 
43  HI.  364;  lndianapoii»,  B.  A  W.  B.  Co.  t. 
MiUigan,  SO  Ind.  393. 

For  the  reaaont  inOtealed  lAe  judgment  it  r«- 
wrmd,  and  Temanded  for  a  tieie  tnal  and  pro- 
ceeding* congialent  tcith  thit  opinion. 

Petition  for  rehearing  denied. 


Albert  R.  TALBOTT,  AppU. 
SalUe  D.  8TB1IMON8'  BXECITTOR. 


bj  one  party  dorina:  (be  life  ol  anotber  Is  a  >ti&- 


Mon.— Controct,  gitffletent  constderation. 

n  contract  Is  detlberatelr  made  without  tnai 
and  witb  full  conslileratlon  of  all  tbe  clrcumstancea. 
tlie  least  oonslderatlon  will  be  safllQlent.  TtbId  t. 
Qold.  B  Flok.  88k  olted  in  Read  v.  HltcUngs,  71  Me. 
US.  See  Nash  t.  Lull.  101  Haa.  BO:  Howe  v.  Blcli- 
ards,  Id.  Hi,  note:  Hardesty  v.  Bmitb,  B  Ind.  11;  I 
W  burton.  Cont.  7D4. 

'  Tberemustbe  elthiir  a  benefit  to  tbe  maker  of  t)H 
promise,  or  ion,  trouble  or  inoonvenleuce  to.  m  a 
obargo  or  obliiintlon  resting  upon,  tbe  partj  tn 
wbom  the  promise  Is  made.  Cottaire  Street  IL  & 
Churuh  V.  Kendall,  121  Unas.  ESS,  B80:  Unlvi-tiillT  ol 


1889. 


TiLLBOTT  y.  Stbhmon's  Exbcutor. 


eient  eonsIlleTstion  for  a  promise  by  the  latter  to 
'   pay  tbe  former  an  agreed  sum  of  money* 

(October  21,1889.) 

■ 

APPEAL  by  plaintiff  from  a  Judgment  of  the 
Court  of  Common  Pleas  of  Bourbon  County 
sustaining  a  demurrer  to  a  petition  filed  to  en- 
force a  contract  made  by  defendant's  testatrix 
to  pay  plaintiff  a  certain  sum  of  money.  .80- 
v&rsed. 

The  case  was  first  appealed  to  the  superior 
court, where  the  Judgment  below  was  reversed 
by  a  majority  of  one  only  of  the  Judges,  and  it 
was  then  taken  by  further  appeal  to  this  court. 

The  facts  fully  appear  in  the  opinion. 

Mr,  J.  H.  Brent*  for  appellant: 

80  long  as  a  mau  gets  what  he  bargained  for 
courts  of  law  will  not  ask  what  its  value  may 
be  to  him,  or  whether  its  value  is  in  any  way 
proportionate  to  his  act  or  promise  given  in  re- 
turn. This  would  be  "the  law  making  the 
bargain,  instead  of  leaving  the  parties  to  make 
it."  Further  than  this,  they  will  not  ask 
whether  the  thing  which  forms  the  considera- 
tion does  in  fact  benefit  the  promisor  or  a  third 
party,  or  is  of  any  substantial  value  to  anyone. 

FiUcingUm  v.  ScoU,  15  Mees.  &  W.  657. 

It  is  enough  that  something  is  promised, 
done,  forborne  or  suffered  by  the  party  to  whom 
tbe  promise  is  made,  as  consideration  for  the 
promise  made  to  him. 

Ranson,  Law  of  Contract,  68. 

Mettrs.  Lockluurt  ft  I^ng  for  appellee. 

Pryor*  t/l,  delivered  the  opinion  of  the 
eourt: 

This  case  comes  from  the  superior  court  by 
an  appeal.  Mrs.  Sallie  D.  Stemmons,  the  step- 
grandmother  of  the  plaintiff,  Albert  R.  Talbott, 
made  with  the  latter  the  following  agreement: 

April  26th,  1880. 
I  do  promise  and  bind  myself  to  give  my 
grandson  Albert  R.  Talbott  five  hundred  dol- 
lars at  my  death  if  he  will  never  take  another 
chew  of  tobacco  or  smoke  another  cigar  during 
my  life,  from  this  date  up  to  my  death;  and  if 
he  breaks  this  pledge,  he  is  to  refund  double 
the  amount  to  his  motiier. 

[Signed]    Albert  R.  Talbott, 
Sallie  D.  Stemmons. 

The  grandmother  died,  and  this  action  was 
instituted  by  the  grandson  against  her  personal 


representative  to  recover    I 
tiff  alleging  that  from  th 
ment  to  the  filing  of  this  a  I 
not  smoked  a  cigar  or  take  1 
etc. 

A  general  demurrer  was  : 
that  was  sustained^by  the  <  : 
action  dismissed. 

It  is  insisted  by  counsel  1 
resentative  that  the  agree 
mother  to  pay  the  $500  is  : 
cient  consideration,  eithei 
and,  being  a  mere  mtuito  1 
not  be  enforced.    There  is 
agreement  inconsistent  w;  ; 
any  act  required  to  be  doi  1 
violation  01  law;  but,  on  tl 
grandmother  was  desiroi  i 
grandson  to  abstain  fronc 
gence  of  which  she  belies  1 
expense,  and  would  likel; 
attended  with  pernicious 
ment  or  promise  to  reform 
particuliur  was  not  repug:  1 
morals,  nor  was  the  use 
deemed  a  luxury  or  en  jo] ! 
either;  and  so  Uiere  was  : 
preventing  the  parties  fr<  \ 
contract  in  reference  to  thi 

In  the  classification  of   : 
mentary  writers,  it  is  said: 
one  party  to  give,  in  consid : 
to  be  done  or  forborne  by 
the  agreement  by  one  to  d 
sideration  of  something  n 
other,  are  such  contracts,  ^  < 
of  law,  as  will  be  held  vj  1 
act  of  forbearance  or  the  a : 
claiming  the  money  was  1 
him  is  a  question  that  does 
If  he  has  complied  with  h  : 
its  performance  may  hav! 
beneficial,  the  per  for  mane: 
sufficient  consioeration  foi 
The  right  to  use  and  to  enic 
was  a  right  that  belonged 
not  forbidden  by  law.    1 
its  use  may  have  saved  him 
ed  to  his  nealth;  neverthel: 
that  right  caused  the  prom 
right  to  contract  with  refd 
matter,  the  abandonment  c 
ficient  consideration  to  sup 

Mr.  Parsons,  in  his  wor  I 


Dee  Moines  ▼.  Livingston,  67  Iowa,  807;  Laythoorp 
V.  Bryant,  8  Scott,  260. 

The  amount  is  immaterial.  Westlake  v.  Adams, 
5  a  B.  N.  S.  248;  Harrison  v.  Guest,  8  H.  L.  Gas.  481; 
BrwlD  V.  Parham,  68  U.  8. 12  How.  197  (18  L.  ed.  052); 
Slater  v.  Maxwell,  73  U.  S.  6  Wall.  278  0&  L.  ed.  708); 
Nash  V.  Lull,  102  Mass.  60:  Lee  v.  Kirby,  104  Mass. 
400;  Butgers  v.  Lucet,  2  Johns.  02;  Worth  v.  Case,  42 
N.  Y.  862;  Earl  v.  Pec^  64  N.  Y.  606;  Wlntermute  v. 
Snyder.  2  Green,  Ch.  480;  Weber  v.  Weitling,  3  G.  R 
Green,  441;  Harlan  v.  Harlan,  20  Pa.  803;  Gumming^s 
App.  67  Pa.  404;  Duncan  v.  Sanders,  60  HL  475; 
Stevenson  v.  Bobertson,  65  Iowa,  680;  Butler  v. 
Haskell,  4  Desaus.  1661;  Woodruff  v.  McDonald.  33 
Ark.  07;  1  Wharton,  Gont  703;  2  Sbeurs.  BL  Gom.  448. 

Any  damage  to  another,  or  suspension  of  for- 
bearance, is  a  foundation  for  an  undertaking,  and 
wiU  make  it  binding,  though  no  actual  benefit  ac- 
crues to  the  party  undertaking.  PiUans  v.  Van 
Mierop,  8  Burr.  1678. 

5  L.  B.  A. 


That  which  the  party  to  wli 
does  or  agrees  to  do  in  ezcha 
a  good  consideration.  Phai 
Raddin,  120  U.  &  107  (80  L. 
Gont.  408. 

Also  something  testeemed 
exchange  for  which  a  prom 
Gont.  §  88. 

**The  adequacy  of  the  coo 
parties  to  consider  at  tbe  time 
ment,  not  for  the  court  whei: 
forced."  Bolton  v.  Madden, 
bridge  v.  Firmstone,  8  Ad.  & 
Beale,  11  Ad.  &  EL  088;  Lawrci 
U.  S.  2  Ho  w.  426  Ol  L.  ed.  826) 
Gray,  886;  Leonard  v.  Vred 
Gowee  v.  Gomell,  76  N.  Y.  01; 
Pa.  808;  Davidson  v.  Little,  I 
Gont.  704. 
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1,  7th  ed.  *489)  says:  "The  subject  matter  of 
every  contract  is  something  which  is  to  be 
done,  or  which  is  to  be  omitted;"  and,  where 
the  consideration  is  valuable,  it  need  not  be 
adequate.  If,  therefore,  one  parts  with  that 
be  has  the  right  to  use  and  enjoy,  the  question 
of  injury  or  oenefit  to  the  party  seeking  a  re- 
covery bv  reason  of  a  full  performance  on  his 
part  will  not  be  inquired  mto,  because,  if  he 
had  the  legal  right  to  use  that  which  he  has 
ceased  to  use  by  reason  of  the  promise,  the  law 
attaches  a  pecuniary  value  to  it.  If  this  was 
an  action  to  recover  such  damages  as  the  party 
had  sustained  by  reason  of  the  violation  of  the 
covenant  or  promise,  the  verdict  or  judgment 
would  doubtless  be  nominal  only;  but  where 


the  parties  have  agreed  on  the  amooDt  to  be 
paid  on  the  performance  of  certain  ooodUknifl, 
when  a  compliance  with  those  oonditioiis  has 
be^n  alleged  and  shown,  the  sum  agreed  on 
must  be  paid«  Whether  or  not  the  mot  ho*  of 
the  young  man  could  recover  the  penalty  ioi- 
posed  on  his  failure  to  comply  with  his  under- 
taking is  not  necessary  to  lie  decided.  It  it 
suf9cient  to  say  that  the  abandonment  of  Um 
use  of  tobacco  was  such  a  consideration  as  au- 
thorized a  recovery  of  the  sum  agreed  on. 

TJie  iudgment  below  is  reversed,  and  remand- 
ed, with  directions  to  overrule  the  demurrer,  and 
for  proceedings  consistent  unth  this  opinion. 

Petition  for  rehearing  dismissed. 


MICHIGAN  SUPREME  COURT. 


Henry  0.  PENNY,  Admr.,  etc.,  Appt, 

0. 

Jerome  CROUL  et  at. 
Andrew  HURLBUT  et  al.,  Appts.^ 

V. 

Jerome  CROUL  et  aL 
(....Mloh....-) 

1.  The  board  of  water  oommiMioners 
of  a  cityt  ^^h  power  to  obtain  any  property 
*^eedful  or  convenient**  for  Its  purposes,  and 
with  the  consent  of  the  council  to  erect  f  ouotains 
on  any  public  grounds  of  the  city  whereon  it 
deems  them  expedient,  is  competent  to  receive  a 
gift  by  will  of  a  fund,  the  income  of  which  is  to 
be  used  for  ornamentlnfir  the  grounds  where  the 
waterworks  are  established,  some  of  which  are 
not  needed  for  Immediate  use  in  furnishing  a 
water  supply,  and  also  for  maintaining  there  a 
reference  library  chiefly  of  books  of  practical 
utility  relating  to  the  progress  of  sdence,  the  arts, 
and  of  events  and  discoveries:  and  where  the  Leg- 
islature, subsequent  to  the  donor's  death,  express- 
ly authorized  the  board  to  accept  and  expend  the 
particular  fund,  the  court  cannot  say  it  is  not 
proper  for  it  to  do  so. 

2.  The  ^ft  of  a  Aind  to  be  invested  in 
stocks  and  kept  in  permanence,  and  the  income 
thereof  to  be  received  and  expended  by  a  public 
corporation,  does  not  violate  the  rule  against  per- 
petuities. 

(October  18, 1889.) 

APPEALS  by  plaintifJs  from  a  decree  of  the 
Circuit  Court  for  Wayne  County  dismiss- 
ing certain  bills  flled  to  reach  property  of  a  de- 
ceased person  claimed  by  legatees  under  alleged 
illegal  bequests.    Affirmed, 


The  facts  are  fully  stated  in  the  opinion. 
Mr.  William  H.  Wells  for  complainants, 
appellants. 
Messrs,  Marston,  Oowles  Sb  Jerome* 

for  appellants,  the  Hurlbut  heirs: 

The  board  of  water  commissioners  does  not 
hold  any  propertv  by  the  same  indefeasible 
rights  which  individuals  do.  The  entire  power 
conferred  upon  this  board  may  be  taken  away 
at  any  time  at  the  pleasure  of  the  Legislature. 

Detroit  v.  maekeby,  21  Mich.  114. 

The  property  of  the  water  board  ia.stzictly 
private. 

People  V.  Common  Oouneil  of  Detroit,  28  MIcIl 
288,  239;  San  FYandsco  Oas  Co.  v.  8an  Fran- 
Cisco,  9  Cal.  468. 

In  Michigan  even  municipal  oorporations 
have  only  the  power  given  them. 

Detroit  v.  Blackdm,  21  Mich.  84,  115;  Att^ 
Gen.  V.  BurreU,  81  Mich.  25-81;  Bale  v.  Bough- 
ton,  8  Mich.  458. 

Where  the  donation  is  made'in  the  form  of  an 
immediate  absolute  gift,  subsequent  changes  in 
the  law  cannot  affect  the  rights  of  the  partiea. 

Phila,  Baptist  Asso.  v.  Bart,  17  U.  8.  4 
Wheat.  1  (4  L.  ed.  499);  Owen  v.  Missionary 
Society/,  14  N.  Y.  880.  See  Bathewavy.  Sack- 
ett,  82  Mich.  97,  100;  Methodist  Epts,  Church 
ofNeicark  v.  Clark,  41  Mich.  780,  740;  Adams 
V.  Perry,  48  N.  Y.  489,  498. 

The  bequest  is  not  for  charitable  purposes. 

2Pom.  Eq.  Jur.  §§  1020-1024  «<«y.;  1  Jar- 
man,  Wills,  882;  Atty-Qen.  v.  Soule,  28  Mich. 
158;  Thomson  v.  Shaketpear,  1  De  G.  F.  &  J. 
406,  409;  Carne  v.  Long,  2  De  Q.  F.  A;  J.  79; 
Drury  v.  Inndbitants  of  Natiek,  92  Mass.  179, 
180;  Kain  v.  Qibb<mey,  101 U.  8.  865  (25  L.  ed. 
818). 

The  8tatute  of  Charitable  Uses,  generally  re- 


NOTB.— Chancery  jurisdiction  over  charities  and 
charitable  trusts.  Fire  Ins.  Patrol  v.  Boyd,  1 L.  B. 
A.  417,  m»te,  120  Pa.  624. 

Public  corporations  may  be  trustees.  Cottman  v. 
Grace,  3  L.  R.  A.  147,  noU,  112  N.  Y.  299:  HeiskeU  v. 
Chickasaw  Lodge,  4  L.  R.  A.  099,  note,  87  Tenn. 
688. 

Gifts,  devises  and  bequests  for  the  advancement 
of  education,  learning  and  knowledge  generally  are 
valid  (Whicker  v.  Hume,  7  H.  L.  Oss.  124,1  De  G.  M. 
k  G.  506);  aiso  for  the  promotion  of  sdenoe  and  for 
any  strictly  scientific  purposes.:  President  of  U.  S. 

6  L.  R.  A. 


V.  Drummond,  oited  In  Whicker  v,  Hume,  7  H.  I* 
Oas.  165;  Beaumont  v.  Oliveinu  L.  R.  0  Eq.  634, 4  Ch. 
809. 

As  for  a  botanical  garden,— Trustees  British  Muse- 
um  V.  White,  2  Sim.  k  Stu.  W4;  Townley  v.  Bedweil. 
6  Yes.  Jr.  194;  for  educational  purposesgeneiaJly,^ 
Russell  V.  Allen,  6  Dill.  286;  Boxford  Society  v.  Har- 
riman,  125  Muss.  821;  Stevens  v.  Shippeo,  28  N.  J.  Eq. 
487;  Meeting  Street  Baptist  Society  v.  Hail,  8  R.L 
234;  Atty-Gten.  v.  Parker,  126  Mass.  216;  Dodge  v. 
Williams,  46  Wis.  70;  Mason  v.  Meth.  Bpis.  Chuxdi, 
27N.  J.  Eq.  47;  Bircbard  v.Soott,  88  OoDn.68. 


See  also  11  L.R.A.  715;  12  L.R.A.  117. 


1889. 


PSNKT  V.  CBOUL. 


f  erred  to  as  48  Elizabeth,  was  repealed  in  Michi- 
gan in  1810. 

1  Territorial  Laws,  210-900;  MeffiodUt  Epis. 
Chweh  <(f  Newark  v.  Clark.  41  Mich.  741. 

At  the  time  of  this  repeal '  'it  was  the  universal 
opinion  in  England  and  this  countnr,  among 
lawyers  and  jurists,  that  ail  charitable  trusts 
depended  for  their  validity,  and  had  their  ori- 
^n,  in  the  Statute  of  Elizabeth." 

Wright,  J,,  in  Leoy  v.  Levy,  33'N.  T.  109. 
See  Phila.  Baptist  Asso.  v.  Bart,  17  U.  8.  4 
Wheat.  1  (4  L.  ed.  499);  DashieU  v.  Atty-Oen.  5 
Bar.  &  J.  892, 9  Am.  Dec.  573;  Oalteffo  v.  Atiy- 
Oen.  8  Leigh,  450,  24  Am.  Dec.  655. 

The  intention  hy  the  repeal  was  to  wipe  out 
the  system  of  charities  therein  enumerated,  so 
that  only  those  known  to  the  common  law  and 
not  enumerated  in  that  Statute  would  become 
operative. 

Leoy  V.  Lefyy,  88  N.  Y.  97,  Wright,  J,;  Bas- 
€om  V.  Afbert«m,  84  N.  Y.  584,  Porter,  J,; 
Holland  v.  Alcoek  (N.  Y.  App.)  16  N.  E.  Rep. 
805,  Rapello,  J./  OaUego  v.  Atiy-Gen,  8  Leigh, 
476,  Tucker,  J.;  Little  v.  WiUfard,  81  Minn. 
176. 

Under  the  direction  to  sell  for  certain  pur- 
poses, especially  as  there  was  ample  personal 
property,  equity  will  not  consider  the  real  es- 
tate as  personal. 

8  Pom.  Eq.  Jur.  §  1166;  Brook  v.  Badley,  L. 
R  8  Cb.  672-674;  Harris  v.  Clark,  7  N.  Y. 
242, 260, 261 ;  81uiw  v.  Chambers,  48  Mich.  859, 
860. 

The  power  of  sale  given  to  the  trustees  for 
the  limited  purposes  mentioned  will  not  take  the 
real  estate  out  of  the  operation  of  the  rule 
against  perpetuities. 

Breioer  v.  Brewer,  11  Hun,  147;  Hdbson  v. 
HaXe,  95  N.  Y.  588;  Anwryj,  Lord,  9  N.  Y. 
415;  Hawley  v.  James,  16  Wend.  120;  Metho- 
dist Epis,  Church  of  Newark  v.  dark,  41  Mich. 
780. 

A  testator  cannot  give  perpetual  succession 
to  an  association  of  natural  persons. 

Metliodist  Church  v.  Remington,  1  Watts,  218, 
26  Am.  Dec.  61;  McOirr  v.  Aaron,  IPen.  & 
W.  49,  21  Am.  Dec.  861;  KainY.  Qibfxmey,  101 
U.  S.  862  (25  L.  ed.  818);  Adams  v.  Perry,  48 
N.  Y.  487,  497-500;  KingY,  Bundle,  15  Barb. 
139. 

To  constitute  a  valid  trust,  there  must  be  ap- 
pointed by  the  deed  or  will  a  trustee  legally 
competent  to  take  and  hold  the  property,  and 
a  use  for  some  purpose  clearly  defined. 

Owen  V.  Missionary  Society,  14  N.  Y.  880, 
406,  67  Am.  Dec.  160,  and  note  p.  186,  citing 
cases;  Bascom  v.  Albertson,  84  N.  Y.  584,  591. 

A  perpetual  trust  for  a  particular  purpose, 
with  no  power  of  alienation  in  the  trustee,  is 
invalid. 

Methodist  Wpis.^Chureh  of  Newark  ▼.  Clarky 
41  Mich.  780,  740.  See  also  Costvr  v.  LoriUard, 
14  Wend.  265;  Jennings  v.  Jennings,  7  N.  Y. 
647;  Bascom  v.  Albertson,  84  N.  Y.  584,  and 
cases  cited;  Knox  v.  Jones,  47  K.  Y.  889,  397; 
Holmes  v.  Mead,  52  N.  Y.  882;  Qarvey  v.  Me- 
Devitt,  72  N.  Y.  556;  Fates  v.  Yates,  9  Barb. 
824:  Boynton  v.  Hoyt,  1  Denio,  53. 

Messrs,  Cotcheon,  Stellwa^en  A  Flem- 
InjBr*  for  the  executor  and  trustees,  appellees: 

The  trust  created  by  the  will  is  for  public 
charitable  Uses,  and  valid  by  the  common  law. 

MagiU  v.  Brawn,  Brightly,  847,  884  et  seq.; 

5L.RA. 


I  Vidaly,  Oirard,  48  U.  8 
L.  ed.  205,  286);  Quid  v. 
95 U.S.  803,809-811(241 
v)ay  V.  Backett,  82  Mich.  1 
wrd,  86  Mich.  428.  See  l 
Y.  487,  498;  OHUln  v.  G 
Webster  v.  Mtm^s,  66  Wis 

Charities  were  not  creal 
48  Elizabeth,  chap.  4,  are 
it,  and  are  not  limited  to 
ated  in  it 

MagiU  v.  Brown,  1  Bri^ 
V.  Oirard  and  Quid  v. 
supra;  BvsseU  v.  AUen,  1 
L.  ed.  897);  Jackson  v.  Pi 
554;  La  Orange  Co,  v. 
Chambers  v.  ^8^^.  Louis,  S 
WiUiams,  46  Wis.  70;  Vi 
Wis.  866;  Haiheway  v.  -6 
V.  Woodard,  supra.  See  - 
U.  S.  866  (25  L.  ed.  814). 

Charities  were  within  t1 
courts  and  judges  in  chai 
or  to  and  independent 
charitable  trusts  in  person 
been  affected  by  our  stati 
in  the  original  and  inhere; 
court  of  cnancery  in  this 

How.  Stat.  §  6611;  Att\ 
Wra.  Bl.  90;  Atty-Oen.  v 
425;  Eyre  v.  ShafU^ry, 
Attorney  v.  Mayor  of  Du 
812;  VidalY,  Oirard,  sup. 
Vt  241,  291,  296;  Clemen 
Atiy-Oen,  v.  JoVy,  1  Rich. 
V.  StaU,%I>e\.  Ch.421;£ 
Dickson  v.  Montgomery,  1 
Chittenden,  2  Clarke  (lo 
Mayne,  4  Clarke,  180;P^ 
465,  501  (16  L.  ed.  701,  71 
son,  88  Ala.  299;  BeCamp 
Eq.  86;  Dodge  v.  WiHiam 
ofHinckley,  58  Cal.  457, 4 
Whitehead,  84  Ind.  859;  ^S 
Ohio  St.  29;  PeU  v.  Merce 
seq,;  Protestant  Episcopal 
man,  80  Va.  718,  767-774 
Mo.  45,  49:  Tappan  v. 
Haines  y,  AUen,  78  Ind.  1( 
Co.  15  Or.  172.  See  Kair 
WiUiams  y.  WiUiams,  Sl!\ 

The  bequest  for  the  i 
grounds  ot  the  municipal 
gift  for  public  charitable  ^ 

Coggesliall  v.  Pelton,!  Jo" 
Oirard,  48  U.S.  2  How.  V 
tersham  v.  Byder,  5De  G.l 
App,  80  Pa.  487;  Bowse  y, 
542;  Oi/rt  v.  Atty-Oen,  6  '. 
Mitford  V.  Beynolds,  1  PI 
V.  Rice,  24  Conn.  350'  Ph 
45  Pa.  9;  Hoare  v.  Osborn 

The  bequest  for  mainta 
at  the  works  of  the  corpoi 

Maynard  v.  Woodard,  36 
iTihabitants  cf  NaUck,  10  i 
V.  Lamson,  99  Mass.  533; 
Pa.  292;  DonohugKs  App, 
Habersham,  107  U.  S.  174, 

A  charitable  use, where 
lie  policy  forbids,  may  be  6 
thing  that  tends  to  promo 
well  being  of  social  man. 


iHea,  and  it  requires  a  statute  to  probll 

r.  Wwiin^ton  Botpilal,  tupra;  1 
:  Allen.  107  U.  8.  I_68t_170  (37 _t.  ed.  897); 


Ovid -7. 


J  Snuell 


AiJ/imt  T.  Perrg,  43  N,  V.  487;  Diekton 
>■.  126  Mass,  811;  Bod^  v,  Williami,  46  Wis. 
70,  01;  De  Camp  v.  iMSi'n*.  2B  N.  J.  Eq.  38; 
j\  iplitingale  v.  Oouiiiurn,  5  Hare,  484. 

TbU  iruEt,  Tulid  at  tbe  comtnoD  law,  is  not 
probibited  hy  any  Engllsb  statute  in  force  in 
tills  6tate. 

Territorial  Laws,  BOO;  Be  Lamphere,  61 
Mich.  108. 

It  iB  DOt  prohibited  bv  any  Btatutea  of  this 
Blale.  Our  Statute  of  Uses  and  Trusts  is  lim- 
ited to  real  estate,  and  does  not  applj  to  per- 
sodbI  property. 

3  How.  SiaU  chap.  218,  214;  Totm  v,  Wil- 
liamt,  41  Micb.  603;  Ltduanfi  App.  SI  Mtcb. 
623;  hilmt  v.  iWm«,  86  N.  W.  Rep.  419,  435; 
ICana  v.  6ott.  24  Wend.  Ml;  Ihdge  v.  Wit- 
liami,  40  "Wis.  70;  Welnier  t.  Morri*,  66  Wis. 


.  ■.  Chambert,  48  Mich.  855;  Fatmii  v. 
Polnii,  tupra;  Kant  v.  Qott.  34  Wend.  488; 
FaMy  t.  Kline,  2  Penn.  (N.  J.)  651;  Oraig  v. 
Lalie.  18  U.  3.  8  Wheal.  663  (4  L,  ed.  460); 
Beading  V.  BlackweU,  1  Bald.  166;  Binehart  v, 
Earriton,  Id.  177;  Bmith  v.  McOrary,  8  Ired. 
Eq.  204;  Eamtey  v.  Burham,  6  Ind.  71;  Par- 
Idiiton'i  App.  8a  Pa.  465;  Hoekerv.  Gentry,  8 
Met.  iKy.)  468:  MeClur^i  App.  73  Pa.  414; 
CropUy  V.  CoopfT,  86  tl,  8.  19  Wall.  167,  174 
(23  L.  ed.  109);  Colliery.  Gnm*sei(,  36  Ohio  St. 
17;  Jone*  t.  CaldweU,  97  Pa.  43 ;  Bodgt  v. 
William*  and  TTeAtter  t.  Morrit,  tupra,  and 

It  is  not  prohit>iled  bj  the  public  policj  of 
tbe  State. 

Local  Acts  1887,  p.  860;  HathemayY.  Saekctl, 
83  Mich.  97,  100.  See  Maynard  v.  Woodard, 
30  Ttlicb.  438. 

Municipal  corporations  may  take  personal 
property  in  trust  for  all  purposes  cermiiDe  to 
tbe  objects  of  its  creation,  unless  tliey  are  ex- 
jjressly  prohibited  by  their  acts  of  incoipora- 

Uatheway  v.  Saekett  and  Maynard  r.  Wood- 
ard.  »vpia. 

Tbe  amendment  to  the  charter  subsequent  to 
the  death  of  tbe  testator  enables  tbe  corpora- 
tion to  administer  the  trust,  even  if  It  should 
be  considered  that  the  corporation  was  not 
authorized  to  take  at  his  decease. 

Local  Acts  1867,  p.  860;  FeUom  v.  Miner, 
119  Mass.  641. 

A  public  corporation  may  bold  and  execute 
a  trust  for  public  chBritablc  objects  in  accord 
with  or  tending  to  promote  the  purposes  of  its 
creation,  although  such  as  it  might  not  by  its 
chatter,  or  by  the  general  laws,  have  authority 


(11  L.  ed,  205);  Favertham  v.  Byder.  5  DeQ,  M, 
&  a.  850:  Oraion'f  App.  80  Pa.  437;  Penn 
V.  Carey.  95  U.  8.  »4  How.  4e.'5,  601  (16  L.  ed. 
701);  CAanifisri  v.  St.  Louit,  2eMo.  6^;Webbt. 
5UR.A. 


InAMntanU  Plrtt  Parnh  t»  8vtton  t.  Vote,  i 
Pick.  232;  Philadelp/aa  v.  EUiotl,  3  Rawle,  170; 
McDonogh  v.  Mvrdoek.  56  U.  8.  15  How.  867 
(14  L.  ed.  732);  Bdi  Co.  v.  Alexander.  23  Tex. 
850. 

Tbe  plaintiffs  Cannot  object  to  the  capacity 
of  tbe  corporation  to  take  the  bequest  on  the 
ground  that  tbe  amount  of  the  gift  exceeds  tbe 
amount  of  the  personal  property  vhich  it  i* 
limited  to  take  by  the  statutes  under  irtaich  it 
Is  incorporated.  The  Btate  alone  can  intetfeie 
on  this  ground. 

Vidai  V.  Qirard,  48  U.  8.  3  How.  127.  ISl 
(11  L,  ed.  305);  Jontt  v.  Rahersham,  107  U.  S. 
174  (27 L.  ed.  401);  Wade  \.Ain.  ColonixaUon 
Society.  7  Bmedes  &  M.  663;  Bogardut  v.  Trin- 
ity UAvreh.  4  Sandf.  Ch.  638;  Qoundie  t. 
NorthamptonWater  Co.  7  Pa.  333;  Chamber*  t. 
St.  Lovii,  29  Mo,  548;  Bayward  v.  Dairid9cm, 
41  Ind.  213;  Land  v.  Coffman,  60  Mo.  243;  J)t 
Camp  T,  Bobbin*,  29  N.  J.  Eq.  88;  Perry,  Tr. 


anplft  T.  State.  8  Del.  Ch.  431;  Perin  t. 
Carey.  65  U.  8.  34  How,  465,  607  (16  L.  ed. 
701):  Odellv.  Odea,  10  Al\eo.l:Jaek*onv.l*Ail- 
Upt.  14  Allen.  689.  650;  Yard:*  App.  64  P&.  95: 
Oiild  V.  Waihingi^>n  Botpitat.  95  U.  8.  808.  813 
(24  L.  ed.  450);  ButteU  t.  AUen,  107  U.  S.  163 
(37  L.  ed.  897);  Jone*  v,  Habenliam,  eapra;  £«■ 
taU  of  Ilinekt^,  68  Cal.  467,  472;  Goodman  i 


Mr.  F.  A.  Ba^er,  for  tbe  B<wd  of  Water 

Commisdoners,  appellees: 

Tbe  rules  against  perpetuities  have  no  appli- 
cation to  trusts  for  public  charities  where  the 
court  can  sec  an  intention  to  make  an  oncon- 
ditional  gift  to  cliariiy. 

Gray,  Perpetuities,  §607;  Jone*  v.  Baier- 
»Mm,  107  U.  S.  174  (37  L.  ed.  401);  Btt*tea  t. 
Allm,  107  U.  B.  168  (37  L.  ed.  897);  Jarkton  t. 
PMtlipt,  14  AUen,  538. 

The  Board  of  Water  Commissioners  hava 
ample  power  to  accept  and  to  carry  out  tbe  di- 
rections of  the  trust. 

See  Halheway  v.  Sarkett.  82  Micb.  97;  May- 
nard V.  Woodard.  86  Slicb.  423;  AUy-Gen.  t. 
Bvmtl,  31  Mich.  25. 

Tbe  Amendment  of  18S7  confers  all  the  pow- 
er needed. 

Local  AcU  1887.  860;  Hatheway  t.  Saeketi, 
supra;  Vidai  v.  Qirard,  48  0.  B.  2  How.  123 
(II  L.  ed.  205);  Fellom  V.  Miner.  119  Hasa. 
541. 

Municipal  corporations  are  public  corpora- 
tions, with  some  rights  and  capacities  that  ars 
apokcQ  of  as  private  for  the  purpose  of  show- 
ing that  HB  to  those  rights  they  are  as  much 
beyond  the  arbitrary  control  of  the  Slate  Leg- 
islature as  are  the  owners  of  private  property, 
or  for  the  purpose  of  showing  Uiattbey  are  sub- 
ject to  tbe  same  duties  and  ohligalions  as  pri- 

Pcople  V.  Common  Oaaneil  «f  Betmit.  88 
Micb.  238:  Bailey  t.  A'ea  Tort,  8  Hill,  681; 
OJttw  V.  Woratler,  102  Mass.  48>;  Small  *. 
BanviUe,  51   Me.  859;  Wettem  Sas.   F^nd  So- 
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dety  Y.  Philadelphia,  91  V^  188;  1  Dillon/ 
Mun.  Corp.  8d  ed.  §  66. 

The  Board  of  Water  Commissioners  is  not  a 
separate  and  independent  corporation  like  the 
board  of  education  or  the  board  of  metropoli- 
tan police. 

People  Y.  Mahaney,  13  Mich.  492;  People  ▼. 
Nurlbut,  24  Mich.  44;  Board  of  Education  y. 
Detroit,  80  Mich.  605. 

The  Board  of  Water  Commissioners,  being  a 
mere  local  board,  are  the  subordinate  agents  of 
the  common  council,  the  same  as  the  fire  board 
and  the  board  of  public  works. 

People  y.  Common  Council  of  Detroit,  29 
Mich.  108. 

The  City  of  Detroit  has  power  under  its 
charter  "to  make,  grade,  improve  and  adorn 
its  public  squares,  spaces,  grounds  and  parks 
belon^ng  to  and  under  the  control  of  the  cor- 
poration/' 

City  Charter,  ed.  1886,  p.  69;  Local  Acts  1888, 
p.  604,  §  88. 

The  statutory  rules  relative  to  trusts  of  real 
estate  not  being  violated,  and  the  improvement 
and  adornment  of  the  grounds  around  the 
waterworks  being  a  legitimate  municipal  pur- 
pose, the  trust  in  question  is  legal  and  valid, 
independently  considered  and  without  refer- 
ence to  any  law  of  charities. 

2  Dillon,  Mun.  Corp.  8d  ed.  §  567;  McDonogh 
v.  Murdoek,  56  U.  8.  15  How.  867  (14  L.  ed. 
732);  Ptrin  v.  Carey,  65  U.  8.  24  How.  465  (16 
L.  ed.  701);  WM  v. NeoU,^  Allen,  577;  Sargent 
v.  Cornish,  64  N.  H.  18;  BeU  Co,  v.  Alexander, 
22  Tex.  850;  Chambers  v.  8t,  Louis,  29  Mo.  648; 
Mayor  etc.  qfPhila.  v.  Elliotl,  8  Rawle,  170; 
Philadelphia  v.  Fox,  64  Pa.  169;  Qirard  v.  Phil- 
oihVphia,  74  U.  8.  7  Wall  1  (19  L.  ed.  53); 
ArjrieuUurai  School  v.  Whitney,  SAtl  Rep.  141; 
Theological  Education  Society  v.  Atty-Oen,  185 
Mass.  285;  Beardsley  v.  Selectmen  of  Bridgeport, 
53  Conn.  4S9;Raley  v.  UmatOla  Co,  15  Or.  172; 
Craig  v.  Secrist,  54  Ind.  419;  Brown  v,  Broion, 
7  Or.  285;  Ba/mum  v.  Baltimore,  62  Md.  275; 
Heuser  v.  Harris,  42  111.  425;  Peynado  v.  Pey- 
nado,  82  Ky.  6;\Fellows  v.  Miner,  119  Mass.  641. 

Campbellf  J,,  delivered  the  opinion  of  the 
court: 

The  bill  in  each  of  these  cases  was  filed  to 
reach  property  bequeathed  by  Chauncey  Hurl- 
but,  deceased,  for  the  benefit  of  the  Board  of 
Water  Ck>mmi88ioners  of  Detroit.  Each  set  of 
complainants  claimed  an  Intestacy  to  the  ex- 
tent of  this  bequest  Penny,  as  administrator 
of  Philanda  Hurlbut,  who  was  widow  of  the 
deceased,  claimed  her  share  or  interest  as  wid- 
ow, there  beinj^  no  issue.  The  heirs  at  law 
claimed  as  agamst  both  widow  and  legatees. 
There  are  no  material  facts  not  within  the 
same  legal  principles.  The  court  below  held 
the  bequests  valid,  and  dismissed  the  bills. 

Chauncey  Hurl1}ut,  one  of  the  oldest  citizens 
of  Detroit,  and  a  man  of  large  means,  had  been 
for  between  thirty  and  forty  years  interested  in 
the  management  of  the  waterworks  system  of 
Detroit,  and  was  for  twentv-f our  years  or  more 
a  member  of  the  Board  of  Water  Commission- 
ers, of  which  he  had  been  president  and  chief 
manager  for  about  twenty  vears.  The  work 
had  been  developed  under  his  supervision,  and 
in  1878  had  been  authorized  by  the  Legislature 
to  be  located  at  a  place  then  a  oonaderable 
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distance  outside  of  the  city  limits,  between  De^ 
troit  and  Lake  St.  C^air,  where  a  suitable  tract 
was  purchased,  and  large  works  were  erected,' 
and  improvements  had  been  begun  and  carried 
on  as  means  would  permit  He  had  personally 
contributed  more  or  less  to  beautifying  the 
grounds.  He  had  practical  knowledge  of  hy- 
draulics,  and  had  gathered  a  library  of  works, 
which  Included  a  number  of  serial  and  ency- 
clopedic publications  on  scientific  and  general 
subjects  and  on  the  arts.  He  had  a  wife, 
but  no  descendants.  Complainants,  Andrew 
Hurlbut  and  his  aasodates,  claim  to  be  next  of 
kin  collaterally,  including  a  brother  and  sister, 
and  childien  of  deceased  brothers  and  sisters. 
None  of  them  resided  In  Michigan. 

Chaunoev  Hurlbut  died  in  Detroit  in  Sep- 
tember, 1^,  and  his  wife,  Philanda  Hurlbut, 
died  a  little  more  than  a  year  thereafter,  in  Oc- 
tober, 1886.  Bv  his  will  he  gave  to  his  wife 
absolutely  $10,000  in  cash,  and  his  carriages, 
horses  and  household  furniture.  He  also  gave 
her  the  entire  income  of  his  estate,  real  and 
personal,  for  her  life.  After  her  death  he  gave 
legacies  of  $1,000  each  to  his  brothers  Samuel 
and  Francis  and  his  sister  Adeline,  if  then  liv- 
ing, and  to  Louisa  Rogers  and  John  Lund 
similar  legacies.  The  legacy  to  Ad<)line,  if 
then  dead,  was  to  t^  to  her  daughter  Francena, 
if  living.  He  also  gave  gold  watches  to  two 
gentlemen  who  seem  to  have  been  named  after 
him.  The  residue  of  his  estate,  realty  and  per- 
sonalty, he  directed  to  be  converted,  so  far  as 
not  already  converted,  into  personalty,  and  in- 
vested, in  the  manner  specified,  in  bank  stock 
and  other  securities,  and  the  income  to  be  paid 
to  the  Board  of  Water  Commissioners  of  De- 
troit This,  being  the  bequest  claimed  to  be  in- 
valid, requires  to  be  described.  It  is  as  fol- 
lows: "It  is  my  wiU,  also,  that  if,  at  the  death  of 
my  wife,  there  is  not  $50,000  of  stock  belonging 
to  me,  or  to  my  estate,  of  the  Second  National 
Bank  of  Detroit,  that  my  executor  shall  pur- 
chase such  additional  stock  in  that  bank  as 
shall  be  requir^  to  make  up  that  amount,  and 
add  it  to  the  stock  already  there,  so  that  there 
shall  be  $60,000,  or  five  hundred  shares,  of  it; 
and  I  direct  my  executors  to  pay  the  dividends 
on  said  stock,  and  the  revenues  arising  there- 
from, to  the  Board  of  Water  Commissioners  of 
Detroit,  or  to  the  legal  successor  of  that  board, 
having  charge  of  the  waterworks  of  Detroit,  and 
the  grounds  connected  therewith,  each  year,  to 
be  used  by  it  orlts  said  successors  in  maintaining 
and  improving  the  grounds  around  the  works 
at  Hamtramck,  and  also  in  keeping  the  room 
for  the  library  in  good  order  ana  couditioD,  so 
as  to  make  them  creditable  to  the  city,  and 
pleasant  and  agreeable  to  visitors.  No  portion 
of  it  shall  be  ased  for  the  ordinary  mainte- 
nance of  the  works,  but  shall  be  used  in  fencing, 
fountains,  keeping  the  library  room  in  order, 
and  purchasing  and  binding  the  books  for  the 
library,  as  provided  herein,  to  be  paid  from  the 
fund  herein  provided,  and  generally  adorning 
and  improving  the  grounds  about  them;  and  the 
said  board  shul.  every  jear,  report  to  the  com- 
mon council  of  Detroit,  both  Uie  amount  of* 
money  it  shall  have  received  during  the  year» 
and  the  manner  in  which  it  has  been  expended. 
1  give,  also,  to  take  effect  at  the  death  of  my 
wife,  all  books  now  or  which  mav  hereafter  be 
added  to  my  library,  to  the  saia  board  or  its 


floor  01  tb«  engliie-liouM  tower,  or  some  other 
appropriate  place  at  the  wHlemorkB,  and  heep 
tnem  as  books  'of  reference,  and  cot  allowing 
tbcm  lo  be  laken  out,  and  shall  add  eacb  year 
to  tbem  tLe  London  Bogineer,  8cieDtiGc  Anier- 
icBD,  Applelon'9  Art  Journal,  and  Applelon's 
Yearly  Encyclopedia,  properly  bound,  to  cor- 
nepocd  to  tbote  now  In  tlie  library.  Tbe 
took  case  and  writing  desk  in  my  front  room  I 
give  to  be  placed  in  tbe  library  at  the  water- 
works, at  lie  same  time  and  on  tbe  same  con- 
ditions, BO  na  to  afford  strangers  the  opportu- 
nity of  writing  there,  if  desired.  I  give  with  it, 
also,  to  be  kept  for  tbe  same  purpose,  an  ink- 
sinnd  of  novel  construction,  presented  to  me  by 
tbe  Hon.  H.  P.  Baldwin.  I  direct,  also,  my 
executors  to  add  lo  my  library  each  year,  and 
properly  bound,  to  correspond  with  the  vol- 
umes already  there,  eacb  of  tbe  publlcaljoss 
above  named,  until  aucb  time  he,  by  the  pro- 
vision herein  contained,  the  same  sbiul  pass  to 
theBoard  of  Water  Commissioners  or  itesucces- 
Eora.  Subject  to  tbe  above  bequeata.  and  for 
the  purpose  of  providing  that  ihey  may  care- 
fully becarried  intoeffcct,  I  bequeath  all  of  the 
rest  and  residue  of  my  estate,  both  real  and 
peiBonel,  to  my  wife,  Fhilanda  Hurlbut,  and 
Jerome  Croul,  during  the  life  of  my  said  wife, 
and  after  ber  death  to  Jerome  Croul,  Js.mes  E. 
Fittman,  and  William  C.  Colbum,  to  bold  the 
same  as  trustees  for  the  above  purposes,  and 
such  purposes  only,  with  tbe  right,  and  it  shall 
be  their  duty,  to  911  any  vacancy  wblch  may 
be  caused  in  any  way,  by  deith  or  inability  to 
act,  of  either  of  them,  by  the  joint  appoint 
ment  of  the  survivors,  which  appointment  shall 
be  carefully  recorded  In^the  records  of  their 
trust  created  hereby." 

The  clauses  in  the  will  and  codicil  concern- 
ing ^e  manner  of  InTCHtment  do  not  affect  the 
case  presented  to  ua. 

Tbe  bequest  is  assailed  as  invalid  because  of 
want  of  power  to  cany  it  out,  and  because  it  !s 
said  to  create  an  unlawful  perpetuity;  and.  in 
this  connection  it  is  insisted  tbe  trust  is  not  for 
such  a  purpose  as  brings  it  within  the  rules  ap- 
plicable to  a  charitable  fund.  It  doesnntcome 
within  the  Statute  which  applies  to  restraints 
on  alienntion  of  real  estate  for  tbe  plain  reason 
that  the  land  Ib  directed  lo  be  sold  and  con- 
verted into  personalty.  We  have  no  statutes 
bearing  on  trusts  in  personalty,  and,  so  far  as 
tnch  trusts  are  concerned,  they  must  be  treated, 
as  tbey  are  by  their  nature  required  to  he 
tieateo,  by  other  than  statutory  rules.  Before 
we  can  test  this  will  by  such  rules,  we  must 
consider  what  the  trust  is.  It  is  a  trust,  in  the 
first  place,  which  refers  to  a  clearly  identified 
and  defined  fund  or  property;  In  the  second 
place,  it  is  for  Ibe  use  of  a  defined  bencflciary 
representing  public  interests;  in  tbe  third  place, 
''"  "i°'™-^e  IS  not  subject  to  the  discretion  of 
■    r  person,  as  to  whether 


, ,  tbe  purposes  lo  be 
plished  are  clearly  defined.  Il  would  be  diffi- 
cult to  find  a  mor^  completa  trust  in  any  of  lis 
features.  Had  no  trustees  been  named,  the 
rule  Is  familiar  that  a  perfectly  defined  trust 
will  not  fall  for  lack  of  a  trustee,  but  that  a 
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son  that  lis  purposes  are  not  lawfoL  Those 
p.irposes  are:  jint,  maintaining,  and  keeping 
open  to  visitors,  a  reference  librair,  coDsisliag 
of  the  existing  library  of  Hr.  Hurlbut,  and  tbe 
continnalioD  and  completion  of  several  Ecrial 
works,  mostly  of  practical  utility  In  givins  in- 
formation of  the  progress  of  science  &nd  the 
arts,  and  of  evenlfl  and  discoveries;  accoadii/, 
tbe  maintenance  and  Improvement  and  embel- 
lishment of  the  grounds,  aside  from  tbe  orOt- 
nary  running  expenses  of  the  waterworta. 

The  question  Involved  here  is  not  whether  the 
water  commissioners  could  use  funds  raised  br 
taxation,  or  other  method  of  colleclion  not  vol- 
untary, for  ihe  purpose  of  eslabiisbingorinain- 
tainjng  a  library,  or  going  to  an  indefinite  ex- 
tent Into  the  work  oi  ornamenting  their  prem- 
ises, but  whether  these  purposeia  are  rcpuffnant 
to  their  powers  to  such  an  extent  as  to  make 
void  any  gift  or  bequest  for  such  purposes.  If 
they  are  incompetent  to  lake  or  spend  money 
actually  given  them,  tbe  form  and  manner  of 
the  pit  would  not  seem  to  be  important. 

The  Board  of  Water  Commissioners  ia  a  cor- 
poral ion  for  municipal  purposes,  created  by  the 
Lepiaialure  in  1853,  to  have  exclusive  cbarge 
of  the  water  supply  of  Detroit,  with  members 
appointed  by  tbe  city,  but  otherwise  acting  in- 
dependently of  the  city  council  in  its  ordinary 
functions,  in  analogy  to  the  school  btwrd  and 
similar  municipal  corporations.  In  1S7S  this 
board  was  authorized  lo  obtain  propenv  oat 
side  of  the  then  city  limits,  between  Oetrott 
and  Lake  St.  Clair,  and  laws  were  paased  t^ 
the  LegisLiture  to  secure  the  water  from  con- 
tamination by  unwholesome  matter  tbrown  to 
above  the  works.  The  board  had  power  to  ob- 
tain property,  by  purchase  or  otherwise,  and 
In  certain  canes  could  have  it  condemned,  'd 
found  necessary.     It  could  obtain  any  proper- 


may  be  imposed  by  the  general  rules  of  law. 
Laws  1853,  p.  180,  as  amended  by  Laws  1873 
(local).  No.  859. 

Penalties  for  injuries  and  other  violations  of 
right  were  in  most  cases  fixed  by  the  law  itself 
Like  all  corporations.  It  was  authorized  to 
make  needful  by-laws;  but,  as  the  board  had 
no  tribunal  to  enforce  tbem,  such  penalties,  if 
any,  as  tbey  could  lay  down  could  only  be  en- 
forced by  common-law  methods.  Under  the 
statutory  authority,  a  parcel  of  land  was  pro- 
cured in  tbe  Township  of  Hamlramck,  above 
Detroit,  containing,  including  dry  land  and 
marsh  or  water,  not  far  mim  sixty  acres. 
bordering  on  Detroit  River,  Here  it  appears 
that  large  buildings  and  works  have  been 
erected,  docks  built,  a  canal  and  water  basins 
made,  and  not  far  from  eight  or  ten  acrea,iiaed 
for  basins  and  canal,  and  nearly  as  much  more 

ertially  improved,  leaving  the  remainder  to 
improved  as  means  will  permit,  and  as  re- 
quired by  convenience  and  Ibe  growth  of  tbe 
city.  It  also  appears,  incidentally,  that  some 
attempt  has  been  made  to  have  the  grounds  ap- 
pear decent  and  sightly,  and  that-  Mr.  Burl- 
but  contributed  somewhat  to  enable  this 
lo  be  done.  At  the  time  the  testimony  wm 
taken.  It  appeared  that  there  were  about  SSO 
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mfles  of  water  mains,  then  supplying  85,000 
families,  which  consisted,  according  to  the  of- 
fice estimates,  of  an  average  a  trifle  over  five  to 
a  famiiy,  actually  suppliea,  besides  the  supply 
for  other  purposes.  The  average  daily  dis- 
tribution was  then  over  86,000,000  gallons, 
reaching  a  maximum  of  48,0()0,000. 

Where  a  municipal  corporation  has  within 
its  control,  for  present  ana  future  use,  a  tract 
of  land  for  municipal  purposes,  it  would  be 
contrary  to  good  sense  to  hold  that,  so  far  as 
it  can  reasonably  be  done,  such  tract  should 
not  be  put  and  Kept  in  neat  and  attractive  or- 
der. '  The  Act  giving  the  board  its  powers  pro- 
vides expressly  that  it  may  erect  fountains  on 
any  public  grounds  of  the  city  whereon  it 
deems  it  expedient,  with  the  consent  of  the 
council,  aside  ^m  the  hydrants  and  other 
works  of  bare  utility.  The  necessity  of  secur- 
ing, in  advance,  space  enough  for  future  exi- 
gencies, involves  the  occupancy  of  land  suita- 
ble for  adornment,  and  capable  of  at  least  tem- 
porarv  use  for  purposes  of  public  resort.  It 
would  not  be  creditable  to  have  such  a  space 
present  a  rough  and  unsightly  appearance; 
while  at  the  same  time,  without  help  from  the 
city  or  some  other  source,  it  might  be  difficult 
to  do  as  much  as  is  necessary  to  make  it  pleas- 
ant Enough  appears  from  the  record  to  show 
that  the  water  commissioners  have  sought  to  do 
something  towards  improving  these  grounds; 
and  the  ract  that  the  city  has  acquiesced,  and 
that  so  careful  an  ofilcer  as  the  testator  has 
acted  on  the  assumption  that  such  work  was 
proper,  and  has  sought  to  make  permanent 
provii?ion  for  it,  indicates  to  some  extent  how 
the  matter  strikes  a  plain  business  man  who  un- 
derstands the  situation.  It  would  be  going  be- 
yond common  sense  and  reason  to  hold  that  the 
commissioners,  who  are  expressly  authorized  to 
take,  by  purchase  or  otherwise,  such  real  and 
personal  property  as  are  "convenient,"  as  well 
as  necessary,  cannot  accept  donations  for  the 
purpose  of  enabling  them  to  improve  and 
beautify  the  land  in  their  custody  about  their 
works.  If  they  are,  then  there  can  be  no  legal 
objection  to  this  trust,  unless  it  is  found  in  its 
permanence.  If  authorized  to  take  at  all, 
there  is  no  rule  of  law  that  can  hold  the 
bequest  void  as  being  excessive.  Where  a 
limit  is  fixed  by  law  to  the  amount  which  a  cor- 
poration may  hold,  there  are  some  cases,  but 
not  many,  which  hold  a  bequest  beyond  the 
limit  void  for  the  excess,  but  no  more.  The 
better  doctriDe  seems  to  be  that  no  one  but  the 
State  can  raise  such  a  question.  But  no  ^uch 
limitation  exists  here,  and  no  such  question 
can  arise;  and^  with  the  constantly  decreasing 
rates  of  interest,  it  is  not  very  clear  that  the 
income  would  exceed  what  could  be  expended 
without  folly  in  improving  the  premises  and 
keeping  them  in  order.  As  the  Legislature,  by 
Locied  Act  589  of  1887,  expressly  authorized  the 
board  to  accept  and  expend  this  fund,  it  is  be- 
yond the  power  of  this  court  to  say  it  is  not 
proper  to  do  so.  We  can  see  no  more  reason 
for  doubting  the  propriety  of  using  so  much  of 
the  fund  as  is  necessary  for  the  library.  The 
additions  required  to  be  made  for  it  are  all  such 
as  would  be  of  immediate  practical  utility  to 
the  persons  engaged  in  looking  after  the  works, 
and  such  as  would  properly  be  found  in  any 
such  concern  as  part  of  their  apparatus.    This 
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is  also  affirmed  by  the  Leg  i 
tion;  and  had  it  been  inv  i 
is  not,  it  could  not  affect  i 
trust. 

We  were  favored  with  a 
on  the  subject  of  perpetui    ; 
feel  called  on  to  consider     i 
at  length,  in  view  of  ooi    : 
Hathewap  v.  Sackett,  83  Mi 
nard  v.  Woodard,  86  Mich.  4 
prevents  personal  property     i 
for  more  than  two  lives  in  be:   i 
years  thereafter,  is  not  a  un   ' 
mon  law,  but  one  worked   : 
equity,  and  it  never  had 
charitable  or  public  benefii 
never  been  any  incapacity   i 
permanence  when  there  is  a 
to  receive  and  expend  the  in   i 
the  charity  was  for  more  vag  i 
fecting  a  public  corporation,  i 
but  iS&t  such  a  fund  coulc 
by  the  King's  prerogative    i 
before  as  well  as  since  the  S  i 
which  did  little,  if  any,  mc  i 
that  prerogative  to  be  exercii  ! 
lor,  in  whom  much  other 
had  been,  and  continued  to  1  ! 
exercise  of  prerogative  wa 
competent   corporation    air  i 
case  the  objects  of  the  tru( 
the  fund,  instead  of  fresulti 
was  subject  to  a  new  appoi  i 
rogative.    There  can  be  nc  I 
governments  than  in  a  royt 
cept  as  limited  by  our   G  • 
Legislature,  certainly,  have  i 
ers  not  vested  somewhere  e  i 
be  no  doubt  of  their  powe 
what  could  in  England  be  d 
We  have  ourselves  recogniz  i 
the  Eatheway  and  Woodar  I 
recognized  by  a  series  of  dec!  i 
States  Supreme  Court   Vide ! 
S.2How.l27[llL.ed.205] 
50  U.  8. 9  How.  55  [18  L.  ed.  i 
ington  Hartal,  95  U.  S.  808 
glu  V.  Sat&rs  Snug  Harbour ,  \ 
[7  L.  ed.  6171;  Taney's  opic 
Bavenel,  58  tf .  S.  17  flow.  { I 
MeDanoghy,  Murdoch,  5QV,  : 
L.  ed.  733];  P&rin  v.  Carey,  i 
465  ri6  L.  ed.  lOt];  Stanle.i 
5  Wall.  119X18  L.  ed.  502];   i 
78  D.  8.  6Wall.887ri8L.  ei 
Philadelphia,  74  U.  8.  7  Wal 

The  last  case  cited  bears 
presented  on  the  argument,  ai  > 
that  the  water  board  may  t 
municipal  corporations  hold 
trustees  for  the  general  bei 
never  been  doubted  that,  wh<! 
ity  is  abolished,  its  property  a 
be  placed  in  such  hands  as  it  i\ 
ture  to  select.  Presumptive] 
are  capable  of  permanency, 
ers  are  made  to  devolve  else^i 
their  successors  are  supposed 
assuming  them  to  the  public 
ritories  become  States,  town 
merged  into  cities,  and  cities 
changed  at  pleasure.  It  haf 
posed  that  such  changes  le 
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forfeitures.  Public  trusts  are  subject  to  pub- 
lic control,  and  that  is  with  the  Legislature. 
Whether  the  power  Tested  in  the  trustees  to 
select  a  new  one  in  case  of  yacancj  is  enforce- 
able, is  not  important  in  the  present  contro- 
versy, as  the  trust  is  one  wnere  an  entire 
vacancy  couM  be  supplied  by  a  court  of  equity, 
and  wbeie  the  oeneflciary,  being  a  public  cor- 
poration, could  act  for  itself.  The  wUl  does 
not  contemplate  appointments  except  by  the 
original  trustees  named,  who  are  all  lives  in 


being,  and  whose  acts  would  nor,  In  case  of  i 
mere  private  trust,  be  beyond  the  permissibla 
limits  of  time  in  regard  to  personal  property. 
But  their  action  or  failure  to  act  could  not 
affect  the  existence  of  the  trust  in  fiavor  of  the 
water  board. 

The  biU  wu  properly  diimis$eda$againgt  holK 
$eis  <ff  eotnplatnanU,  afuf  the  decree  fMtei  ie  qf- 
firmed,  wUhooeu. 

The  other  Justices  concurred. 


MINNESOTA  SUPREME  COURT. 


John  H.  RIPPE,  Beept., 

CHICAGO,  MILWAXJEEE  ft  ST.  PAUL 

R.  CO.,  AppL 

(,,,.M1nn ) 

*Where  a  railroad  ooeupies  a  pablie 
street  in  a  olty  or  village,  subjeot  to  the  public 
easement,  it  is  not  entitled  to  f  enoe  its  track,  and 
thereby  obstruct  the  street,  and  interfere  with  its 

use. 

(November  18. 1880.) 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Houston  County  af- 
firmlDg  the  judgment  of  a  justice  of  the  peace 
in  favor  of  plaintiff  in  an  action  to  recover  dam- 
ages for  injuries  to  a  certain  cow  alleged  to 
have  resulted  from  defendant's  negligence  in 
falling  to  fence  its  tracks.    Betersed, 

The  facts  sufficientjv  appear  in  the  opinion. 

Mesers.  W.  H.  BCarries  and  John  T. 
Fiah,  for  appellant: 

It  was  never  contemplated  by  the  Statute  that 
a  fence  should  be  erected  in  a  public  highwav, 
and  this  and  other  courts  have  construed  the 
statutes  requiring  railroads  to  fence  as  nec- 
essarily excepting  streets,  highways,  depot 
grounds  and  other  public  places. 

Orcn/  V.  LauieciOe,  N.  A,  db  C,  B.  Co,  97  Ind. 
126;  Indianapolis,  0,  d  L,  B.  Co,  v.  Warner,  85 
Ind.  516;  Louisville,  N.  A,<S}O.B,  Co.  v.  Frarir 
cis,  58  Ind.  8b9. 

Mr,  James  0*Brien«  for  respondent: 

The  provisions  of  our  statutes  pertinent  to 
the  subject  are  the  following  sections  of  Gen. 
Stat.  1878,  chap.  84: 

"54.  All  railroad  companies  .  .  .  build  or 
cause  to  be  built,  good  and  sufficient  cattle- 
guards  at  all  wagon  crossinss,  and  good  and 
substantial  fences  on  each  side  of  such  road. 

*'55.  All  railroad  companies  shall  be  liable 
for  domestic  animals  killed  or  iniured  by  the 
negligence  of  such  companies;  ana  a  failure  to 
build  and  maintain  cattle-guards  and  fences  as 
above  provided  shall  be  deemed  an  act  of  neg- 
ligence on  the  part  of  such  companies." 

if  the  Company  desires  to  free  itself  from  the 
eeneral  statutory  obligation  to  fence  its  track. 
It  must  allege  and  prove  the  manner,  terms  and 
conditions  upon  which  it  is  allowed  to  operate 
its  trains  in  the  villa^on  the  street  in  question. 

Cox  V.  Minneapolis,  8,  8,  M.  db  A,  B,  Co. 
(Minn.)  42  N.  W.  Rep.  924. 

No  matter  what  this  thoroughfare  may  be 
called  in  counsel's  argument,  or  the  plat,  in  the 
simple  language  of  the  witnesses,  it  is  not  what 
is  commonly  known  as  a  street,  but  a  public 

*Head  note  by  the  Coubt. 
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highway  or  road  mnnine  parallel  with  the  rail- 
road, and  west  of  it.  from  ten  feet  in  some 
places  to  twenty-five  feet  in  others.  Mr.  J.  H. 
Rippe  swears  that  a  fence  can  be  maintained 
on  this  intervening,  vacant  and  unused  apace, 
without  obstructing  or  interfering  with  the 
highway.  In  such  case,  it  was  defendant's 
duty  to  maintain  such  fence. 

Coleman  v.  Flint  dbP.  M,  B.  Co,  7  West  Rep. 
848,  64  Mich.  160;  InUmat. db  G.N.B,  Co,  v. 
Dunham,  68  Tex.  281;  Cincinnati,  1.  St,  L.  d 
C,  B  Co,  V.  Parker,  7  West  Rep.  520,  109  Ind. 
2l8ti;Laffertyv.C?iieaffod  W.M,  B  Go,  15  West 

Rep.  198,  71  Mich. ;  Peuton  ▼.  Chioago,  B 

Z  dl  P.  A  Cb.  70  Iowa,  662. 

Per  Cnriam  s 

Upon  the  record  in  this  case  the  plaintiff  is 
not,  we  think,  shown  to  be  entitled  to  recover. 
At  the  place  where  the  plidntiffs  cow  was  in- 
lured  l^  one  of  defendant's  engines  in  the  Vil- 
lage 01  Brownsville,  and  for  a  considerable 
distance  each  way,  its  railway  Is  laid  in  the 
street,  as  clearly  appears  from  the  town  plat 
and  other  evidence  introduced  on  the  trial. 
The  street,  as  shown  on  the  plat,  does  not  ap- 
pear to  have  been  vacated,  and  for  the  purposes 
of  this  case  the  track  must  be  presumed  to  be 
lawfully  there.  No  issue  or  question  is  made 
in  the  case  in  that  matter.  It  would  seem  to 
be  a  case  where  a  public  street  is  Jointly  occu- 
pied by  the  public  and  the  Company,  though 
the  public  travel,  as  would  naturally  be  the 
case,  goes  to  the  side  most  convenient,  and 
where  there  is  the  most  room.  We  are  not 
warranted  in  holding  that  the  defendant  has 
acquired  an  exclusive  right  to  a  definite  portion 
of  the  street,  so  that  it.  would  have  a  right  to 
divide  the  street  by  a  fence  so  as  to  cut  off  all 
approach  to  the  other  side  of  the  street  except 
at  cross  streets. 

The  plaintiff  claims  that  the  railway  might 
be  fenced  without  seriously  obstructing  it,  but 
he  admits  that  the  fenc«  would  be  erected  in 
the  street,  and  that  if  it  were  built  twelve  and 
one  half  feet  from  the  center  of  the  track,  al- 
lowing sufficient  space  to  operate  the  road,  the 
roadway  left  for  the  public  would  remain  only 
fifteen  to  twenty-five  feet  in  width.  Other  wit- 
nesses make  it  still  less.  It  is  manifest  that  in 
any  event  a  fence  as  proposed  in  tbe  street 
would  amount  to  an  obstruction,  which  it  does 
not  appear  that  the  defendant  would  have  a 
right  to  make;  and  the  evidence  presumptively, 
we  think,  brings  the  case  within  the  implitil 
exceptions  to  the  statutory  rule  requiring  fences 

Judgment  revej'sed, 

Collins,  J,,  did  not  sit 
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United  8taU»  gof)emment,  authority  of.  The 
auUioritj  of  the  United  States  government, 
also  its  Constitution  and  laws  as  to  matters 
wherein  they  are  supreme,  extends  over  the 
whole  territory  of  the  Union,  and,  while  lim- 
ited in  the  enumeration  of  its  powers,  is,  so 
far  as  its  sovereignty  extends,  supreme;  and 
the  jurisdiction  of  its  courts  to  enforce  rights 
thereunder  is  as  extensive  as  the  territory  to 
which  they  are  applicable.  (U.  8.  C.  C.  Cal. )  78. 
The  national  government  haspower  to  command 
obedience  to  its  laws,  preserve  order,  and  keep 
the  peace  in  matters  affecting  national  interests, 
without  resistance  or  question;  and  it  may  pro- 
tect all  the  agencies  and  instrumentalities  nec- 
essary to  accomplish  the  objects  and  purposes 
of  itB  government  Id,  Many  powers  are  nec- 
essarily inherent  in  the  various  departments  of 
ffovernment,  the  exercise  of  which  is,  nevertbe- 
&ss,in  pursuanceof  the  laws  of  theUnited  States. 
Statutes  necessariJv  couched  in  general  terms 
carry  with  them,  by  implication,  all  powers, 
duties  and  exemptions  necessary  to  accomplish 
the  objects  thereby  sought  to  be  attained.  Id. 
Acts  of  the  heads  of  departments  in  the  line  of 
their  duties  are,  in  contemplation  of  law,  the> 
acts  of  the  President  himself.    Id. 

Police  powers  of  State,  A.  state  statute  which 
simply  imposes  burdens,  abridges  freedom 
of  action,  regulates  occupations,  or  subjects 
persons  or  property  to  restraint,  does  not  de- 
prive a  citizen  of  his  liberty  or  property.  (N. 
Y.)  6(i9.  Legislation  infrmges  the  constitu* 
tional  guaranty  only  when  extended  beyond 
the  scope  of  legislative  power  as  defined  when 
the  Constitution  was  adopted.  Id,  The  pow- 
er of  the  Legislature  to  regulate  charges  for 
use  of  propertv  or  services  may  extend  to  kinds 
of  business  which  hold  such  peculiar  relation 
to  public  interests  that  the  right  of  public 
regulation  is  superinduced,  m,  Witn  this 
power  of  regulation  by  the  Legislature,  its  pol- 
icy or  wisdom,  the  courts  cannot  interfere.  Id. 
An  Act  which  fixes  the  charges  for  elevator 
services  is  not  unconstitutional,  as  depriving 
the  owners  of  their  property  without  due  proc- 
ess of  law.  Id,  A  statute  requiring  practic- 
ing physicians  to  have  certain  qualifications, 
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and  to  take  out  a  license,  cannot  except  from 
Its  provisions  old  practitioners  and  those  com- 
ing from  another  State  called  in  for  consulta- 
tion, this  being  a  discrimination  between  per- 
sons engaged  in  the  same  business.  (N.  H.) 
709.  Sending  liquors  by  a  carrier  C.  O.  D.  from 
a  place  where  the  seller  was  licensed,  to  a  place 
where  he  was  not  licensed,  is  not  a  violation  of 
the  statute  againat  imlicensed  sales.  (Pa.)  470. 
The  words  ''actual  cost,"  in  an  Act  regulating 
the  charge  for  grain  elevators,  are  intended  to 
confine  the  charge  to  the  cost  of  outside  labor, 
and  prohibit  a  charge  for  the  use  of  the  eleva- 
tor machinery  above  the  sum  specified  in  the 
Act.  (K  Y.)  659.  An  Act  to  establish  an  ex- 
cise department  in  cities  is  a  mnt  of  original 
power  to  the  department,  to  oe  created  by  the 
municipality  itself,  and  not  a  delegation  of 
power  to  be  by  it  passed  over  to  a  body  of  its 
own  creation.    (N.  J.)  852. 

Oonetitutionai  prottetion  <(f  personal  rights, 
"Due  process  of  law'*  means  some  legal  proced- 
ure in  which  the  person  proceeded  against,  to 
l)e  concluded  by  the  proceeding,  must  have  an 
opportunity  to  defend  himself.  (R.  I.)  850.  A 
statute  authorizing  confinement  of  persons  as 
insane,  but  giving  them  no  power  to  proceed 
for  their  own  rehef,  and  no  right  to  be  heard 
in  their  own  behalf,  is  in  conflict  with  the  Fed- 
eral Constitution  inhibiting,  state  legislation 
which  shall  deprive  any  person  of  life,  liberty 
or  property  without  "due  process  of  law."  la. 

Public  niffhvaps.  However  bad  the  condi- 
tion of  a  public  road,  its  condition  is  no  justi- 
fication for  taking  it  as  the  line  of  a  turnpike. 
(Pa.)  661.  A  considerable  chanse  in  the  loca- 
tion of  a  highway  crossing  under  a  railway 
trestle,  and  a  change  of  its  course,  cannot  be 
made  without  notice  to  the  company,  or  com- 
pliance with  the  statute,  so  as  to  make  the  com- 
pany responsible.    (S.  C.)  849. 

United  States  courts.  Courts  of  the  United 
States  and  their  judges  have  jurisdiction  upon  a 
writ  of  habeas  corpus  to  discharge  petitioner 
from  imprisonment  no  matter  from  whom  or 
under  what  authority  the  process  under  which 
he  is  held  may  have  issued— the  Constitution 
and  the  laws  of  United  States  being  the  supreme 
G5  tM 


Baryto  Lake  Ihellfeof  an  assailant  of  a  justice  of 
IheDniled  Sialea  Supreme  Court. aDdisarreBied 
by  ibe  Blale  autborltles,  tbe  UDltod  States  cir- 
cuit court  may  discharge  him  from  custody  od 
babeas  corpus,  on  abowiiig  of  Justiflcatioii  for 
tbe  killing.    Id. 

Admirmty  eovrU.  Tbe  United  Blaies  courts 
of  admiralty  bave  lurisdiction  of  all  cases  of  ad- 
miralty wben  tbe  tbinK  or  parties  are  within  tbe 
jeach  of  tbelr  process.  (U.8.D.C.Or.)62.  Noth- 
ing short  of  gross  negligeoce  or  willful  misron- 
duct,  causiDE;  or  concurring  to  cause  the  injury, 
willfoifelt  (he  seaman's  rightto  be  cared  lor  to 
tbeendof  Ifaevoyage.  Id.  A  seaman  injured  in 
tbe  seiTlce  of  a  vessel  bas  a  lieu  on  tbe  same 
for  tbe  damages  be  may  sustain  by  neglect  of 
tbe  officers  In  cariiiKfor  bim  wblle  affected  by 
njcb  injury.  Id.  Tbe  admissibiUty  or  com- 
petency of  eridence  in  a  legal  pmceedius  per- 
UIdb  to  the  remed)|,  and  is  governed  by  tne  lex 
fori.  Id.  Tbe  joinder  of  cituses  of  suit  not 
enumerated  In  Aamiralty  Rules  13  to  20  inclus- 
ive ii  not  ^vemed  thereby,  but  by  Rule  46; 
bencelbe  liability  of  the  master  andlien  on  tbe 
■hip  may  be  enforced  in  one  libel.    Id, 

Cmirt  of  daim*.  Tbe  jurisdiction  of  tbe 
United  Slates  Court  of  Claima  to  find  tbe  facia, 
make  conctusiona  of  lew,  and  give  opinions  Id 
matters  referred  to  it  by  heads  of  tbe  executive 
departmenta.  without  euterins  judirmcntB.  Is 
not  restricted  by  §  1066;  Rev.  Stat.,  forbidding 
Jurisdiction  of  claims  dependent  on  a  trenty. 
(U.  8.  Ct.  CI.)  186.  Asslgnmenls  of  claims 
against  the  United  Stales,  made  before  the  is- 
suing of  a  warrant  for  payment,  except  when 
made  by  operation  of  law,  or  by  voluntary 
transfer  for  creditors,  aro  Toid.  (U.  8.  CL  CI.) 
66.  Tbe  treaturv  department  must  settle  all 
claims  and  set  off  one  agalmil  the  other  wben 
the  government  is  txttb  debtor  and  creditor  of 
tbe  same  party.    Id, 

Semouu  of  eauteloeireuit  court.  To  remove 
a  cause  to  the  United  States  circuit  court  under 
tbe  Act  of  1887,  which  arises  under  a  United 
Stales  statute,  tbe  record  must  show  from  facts 
alleged  that  some  disputed  constiuclioa  of  tbe 
■tatutfi  will  arise  in  Ibe  case.  (Cal.)  476, 
Where  the  law  is  undisputed  there  can  be  no 
removaL  Id.  Theappllcaiiontoreroovemust 
lie  made  at  or  before  the  time  to  answer,  and 
Bubsequent  extensions  of  time  (o  answer  cannot 
ellend  the  time  to  apply  for  removal.  Jd. 
Tbe  bond  must  likewise  be  filed  at  or  before 
tbe  time  to  answer  expires;  and  the  court  can- 
not Ibereafter  orderit  tobefllednun^protum:, 
and  tbus  cut  off  the  right  of  plainiiff  to  remain 
in  the  state  court    Id. 

Vnited  Stata  officen.  Officers  of  the  land 
office  cannot  canc^  an  entry  and  certificate  Is- 
sued under  tbe  Homestead  Law,  on  Informa- 
tioD  received  by  tbem  ibat  the  entry  and  cer- 
tificate were  Illegal.  {U.  S.  0.  Ct.l  141.  Tbe 
right  cannot  be  canceled  and  avoided  in  a  self- 
insliluted  proceeding  on  mere  hearsay^  although 
claimant  bad  notice  thereof.  Id.  The  certifi- 
cate may  be  set  aside  by  tbe  court  on  sufficient 
grounds.  Id.  A  person  appointed  an  Indian 
agent  during  recess  of  the  Senate,  and  after- 
wards nomlnale<l  as  such  to  the  Senate,  which 
Adjourned  without  acting  on  tbe  nomination. 


cannotmalntainan actlonforsslarv.  Id.  Tbe 
salary  of  an  officer  established  by  law  i«  not  a 
measure  of  compensation  for  part  perfor 


a  statutory  provision  for  tbe  salaiy  c 
sistant  clerk  is  unconsritutional  and  void.  Its 
effect  being  to  abolish  the  office  of  assistant 
clerk.  (Pbl)  817.  Services  required  of  an  In- 
dian agent  cannot  be  performed  lawfully  by 
bim  after  his  offldai  term  has  expired.  (U.  SL 
Ci.  CI.)  60. 

Stale  offleert.  Every  officer,  before  entering 
upon  tbe  duties  of  his  office,  must  lake  an  oath 
that  be  has  not  paid  or  promised  to  pa^  any- 
thing as  a  reward  for  voting  at  the  electioa  al 
which  be  is  elected.  Tbe  Constitution  provides 
tbat  a  party  convicted  of  such  offense  shall  be 
dlsquallHea  from  holding  tbe  ofSce.  Under 
this  provision  an  officer  cannot,  l)y  guorearran- 
io,  be  removed  from  bis  office  for  such  an  act 


cannot  be  deprived  of  the  office  be  Iholds 
without  legislation  making  the  issuing  of  such 
a  circular  a  disqusiificatinn  for  office.  Id. 
Tbe  coDSlitutioniu  prohibition  of  boldiug  a 
stale  office  St  tbe  same  lime  as  a  federal  office 
may  be  enforced  without  legislative  aid.  (Pa.) 
86S.  In  such  cases  state  authoriliea  cannot 
declare  the  federal  office  vacant,  but  tb^  may 
test  iheofficefsUttetotbeslaieofflce.  Id.  Tbe 
nsignaLion  from  the  federal  office  pendiDggiw 
airranco  proceedings  to  Utt  bis  right  to  tbe 
state  office  may  be  sufficient  to  prevent  judg- 
ment of  ouster  against  him.  Id.  Under  tbe 
law  of  Louisiana,  an  action  to  determine  title 
to  a  public  office  must  be  brought  In  tbe  name 
of  the  Slate,  by  tbe  public  prosecutor  on  bit 
own  information  or  that  of  another,  who  may 
be  joined  asplaintiff.  (La.)408.  Proceedings 
bv  injunction  cannot  be  used  to  determine  dis- 
puted title  to  office;  but  may  be  used  to  protect 
tbe  poBsesrion  of  an  officer  de  faeto,  who  is  a 
necessary  party  defendant.  Id.  The  claimant 
cannot  take  the  law  into  his  own  hands  anil 
practically  oust  theincombent  in  advance  of 
judicial  determination  of  disputed  ri^bl,  and 
may  be  property  enjoined  from  such  mterfer- 

8laie  coutU,  iwiidietionandauthoTity. — ^- 
prtTM  court.  The  Lettlslaiure  cannot  deprive 
the  supreme  court  of  its  revisory  jurisdiction 
over  olbercourts,  and  a  statute  wnicb  provides 
for  one  verdict  in  a  suit  in  equity,  which  sbaQ 
decide  tbe  whole  controversy.  Is  In  conflict 
with  the  rights  of  tbe  parties,  and  with  the  re- 
tained chancery  system,  and  cannot  be  carried 
into  effect  in  practice.  (Mich.)  226.  Tbe  sa- 
premc  court  can  only  determine  whether  erron 
of  law  have  been  commilled;  it  cannot  considet 
wbelber  damages  ai-e  excessive.  (Mich.)  31& 
It  is  the  duly  of  the  state  court  to  decide  tbe 
consilttilionality  of  a  slate  atatuleregardlea of 
the  prior  decision  of  a  federal  court  Bustainiog 
its  constitutionality.    (N.  T.)  65l>. 

Orphan^  aniTtt.  A  statute  authorizing  or- 
phana'  courts  to  be  catablisbed  in  counties  of  a 
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certain  cifun  applies  to  all  counties  of  that  class, 
and  Ib  not  local  ID  its  operation.  (Pa.)  517.  The 
Act  of  April  18, 1887,  did  not  repeal  the  Act  of 
1874,  so  far  as  Uie  latter  Act  relates  to  Luzerne 
County.  Id,  Since  separate  orphans'  courts 
in  counties  of  a  certain  class  exist  under  the 
authority  of  the  Constitution,  the  Legislature 
may  regulate  and  maintain,  but  not  abolish, 
them  by  repeal.    Id, 

Leguiatiw  power  over  courts  and  court-  pro- 
cedure. It  is  not  competent  for  the  Legislature 
to  make  radical  changes;  and  any  change  which 
transfers  power  which  belongs  to  a  judge,  to  a 
jury,  is  as  plain  a  violation  of  the  Constitution 
as  one  which  would  give  the  courts  executive 
or  legislative  power.  (Mich.)  326.  The  provis- 
ion of  the  State  Constitution,  which  directs  the 
Legislature  to  abolish  distinctions  bet  ween  law 
and  equity  proceedings,  requires  it  to  be 
done  only  as  far  as  practicable.  Id.  A 
ludge  in  an  equity  case,  who  makes  a  decree 
in  accordance  with  the  verdict  of  a  jury,  and 
refuses  to  exercise  his  own  judgment,  may  be 
required  by  mandamus  to  rescind  his  decree 
and  hear  and  decide  the  cause  himself.    Jd. 

Honey  in  custody  of  the  court.  Where  money 
has  been  paid  into  court,  a  creditor  who  is  not 
a  party  to  the  action  cannot,  by  petition  or  in- 
tervention, intercept  the  payment  of  the  sum 
due  to  the  debtor.  (Mass.)  666.  A  clerk  of  a 
court  having  in  his  custody  moneys  deposited 
in  a  suit,  subject  to  the  orders  of  the  court, 
cannot  be  made  a  party  to  independent  pro- 
ceedings to  affect  its  control  or  disposition.  Id. 

Statutory  construction.  In  Oregon  an  Act 
which  contains  an  emergency  clause,  to  take 
effect  from  and  after  its  approval,  but  which 
the  governor  vetoes,  and  tL<>.  same  is  then  duly 
passed  by  both  Houses  over  the  veto,  takes  ef- 
fect from  its  iMissage.  (Or.)  115.  This  Act 
takes  effect  when  the  lawmaking  power  has 
done  ever^hing  necessary  to  its  complete  enact- 
ment, lender  the  Oregon  Constitution,  when 
the  emergency  is  specified  in  the  Act,  the  same 
is  conclusive  upon  the  coiuts.  Id,  Such  Con- 
stitution vests  in  the  governor  the  chief  execu- 
tive power  of  the  State,  but  not  the  power  to 
fill  vacancies  in  office.  Id,  Where  the  Legis- 
lature has  ezerdsed  the  power  of  appointment 
acquiesced  in  by  every  aepartment  and  never 
questioned,  it  is  a  contemporaneous  construc- 
tion of  great  weight.  Id,  Removal  for  cause 
must  be  upon  notice  of  charges  and  opportunity 
to  be  heara.  M.  When  the  Legislalu  re  ad  opts 
the  language  of  a  foreign  statute,  it  will  be 
presumSi  to  adopt  the  construction  already 
given  by  the  courts  to  such  statute.  (Mass.) 
o67.  A  state  law  which  contravenes  a  valid 
law  of  the  United  States  is  void.  (Cal. )  78.  A 
United  States  marshal,  as  a  peace  officer  of  the 
national  government,  may  prevent  an  assault 
upon,  or  an  assassination  of,  a  United  States 
judge  while  in  pursuit  of  his  official  duties. 
U.  8.  Rev.  Stat.  §  788.    Id, 

Public  land  grants.  The  Act  of  Congress, 
permitting  the  owner  of  Indian  lands  under 
treaty  to  perfect  iheir  titles,  was  a  ratification 
of  grants  already  issued  and  the  conveyances 
already  made  by  the  Land  Department  acting 
under  authority  of  Congress  within  the  purview 
of  the  treaty  making  power.  (Utah)  259. 
Where  a  person  takes  adverse  possession  of  a 
claim,  there  can  be  no  abandonment  by  the  lo- 
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Decisions. 
PoiiHioaIi  Rxiationb.) 

cator  by  failure  to  do  the  a 
work  thereon;  and  this  f 
claim.  Id,  The  final  cei 
payment  of  the  money  foi 
as  binding  on  the  govern  i 
When  issued,  the  patent  re 
try.    (Colo.)  286. 

State  title  to  sfiore  and  tu 
mission  of  a  new  State  i 
"shore"  or  tide  lands  thei 
posed  of  by  the  United  Stat 
of  the  State.    (Or.)  684. 

Grant  of  puUic  franchii 
of  the  power  to  grant  priv 
as  by  the  terms  of  the  gran 
the  power  to  grant  com  peti 
is  reserved.  (N.  Y.)  546. 
ration,  unless  authorized 
grant  exclusive  privileges  i 
Itself  the  right  to  exercise  it 
Id.  This  doctrine  is  appli 
franchise  to  a  water  supply 
is  it  estopped  to  deny  its  hi 
it  had  no  power  to  make, 
the  charter  provides  that  t 
itself  of  the  company's  pr 
vent  it  from  obtaining  a  w 
another  company;  and  in 
it  from  so  doing,  the  effe< 
plaintiff's  franchise  will  nc 

Taxes,  and  tax  titles.  Tl 
ment  has  been  once  used  ii 
avoid  a  railroad  aid  tax  1e 
assessment  if  such  assessn 
law.  or  agreed  upon,  as  the 
(Iowa)  728.  The  levy  of  st 
ment  of  the  year  it  was  vol 
neous.  Granger  and  Rot 
Id.  When  the  company  h 
terms  upon  which  the  ta 
non-completion  of  the  road 
lection.  Id,  The  repeal 
which  the  tax  was  voted  wi 
where  the  prosecution  of  tl 
on  as  actively  as  circumsts 
Id.  Subjecting  to  munic 
land  outside  the  city  prop< 
vate  property  for  public  us 
tion.  (Utah)  444.  A  tax] 
for  the  passage  of  an  ordina 
tax.  who  actively  supports 
dinance  in  advancement  oi 
estopped  from  setting  up 
tax  as  a  defense  against  its  x 
The  presumption  of  validi 
not  overcome  by  a  recital  1 
made  on  the  day  fixed  by  I 
dissents.    (S.  C.)  821. 

Municipal  corporations. 
a  valid  contract  to  have  a 
which  flows  in  a  zigzag 
and  interferes  with  and  ct 
alleys.  (Dak.)  752.  A  cit 
from  liability  on  its  valid  c 
on  the  manner  of  making  t 
tain  its  benefits  without  t< 
compensation  therefor.  I 
a  city  engineer  of  the  com 
tract,  when  sufficient  in  f  oi 
dence  of  the  performance 
Where  a  cldm  was  presen 
the  middle  of  January,  anc 
on  towards  the  end  of  Ap 


868 


lil:SUlLB  Oil'  DBCIS[JN:<. 
(GONTBAOTUAIi  BIBI.ATIOK8.) 


Ij^ven  to  investifirate  tbe  ciaim  before  briDging 
suit  (Micb.)  148.  Id  an  action  against  tbe 
city  for  injurjr  caused  by  a  bole  in  tbe  cross- 
walk declarations  of  plaintifT  made  some  days 
after  tbe  iojury  are  not  admissible.    1(L 

Begulation  and  control  of  city  streets.  Wbere 
tbe  public  bas  onQr  an  easement  in  a  street,  a 
steam  railroad  cannot  be  autborized  tbereon 
wit  bout  compensation  to  tbe  owner.  (Ark.)  188. 
Tbe  owner,  Knowing  tbat  it  bas  entered  under 
a  city  ordinance,  wbo  permits  it  to  go  on  and 
expend  money  in  coustruction  of  its  road  for 
over  tbree  years  witbout  objection,  is  estopped 
from  brin^Dg  ejectment  against  tbe  company. 
JcL    A  railroad  company,  witb  tbe  assent  of 


tbe  city  autborities,  may  operate  its  nalrouii 
along  a  public  street  in  a  cut  or  excavation  if 
it  does  not  occupy  so  mucb  of  tbe  street  as  to 
substantially  prevent  its  use  by  tbe  general  pub- 
lic, or  unnecessarily  impair  its  usefulness  as 
a  bigbway.  ( W.  Va.)  371.  Tbe  abutting  own- 
ers cannot  enjoin  sucb  railroad  construction  if 
done  in  a  careful  manner,  unless  tbe  injury  to 
tbem  entirely  destroys  tbe  value  of  their  prop- 
erty and  would  be  equivalent  to  a  virtual  tak- 
ing of  it  by  tbe  railroad  company.  Id.  In- 
junction will  not  be  granted  to  prevent  a 
municipal  corporation  from  guarding  tbe  open- 
ing to  a  sewer  for  the  safety  of  the  timvciiDg 
public.    (N.  T.)  797.  . 


n.   CONTBACTUAL  RELATIONBi 


Consideration.  Abandonment  of  the  use  of 
tobacco  during  the  life  of  another  is  a  sufficient 
consideration  for  a  promise  by  the  latter  to 
pay  tbe  former  a  sum  of  money.  (Ky.)  856. 
The  presumption  arising  from  a  seal  will  not 
overcome  the  express  language.    (Pa.)  599. 

Statute  of  Frauds.  A  parol  contract  which 
can  be  performed  within  a  year,  although  ouly 
upon  the  occurrence  of  some  improbable  event, 
as  the  death  of  a  person,  is  not  within  the  Stat- 
ute. (Va.)  629.  A  parol  contract  forming  a 
partnership  to  be  continued  beyond  one  year  is 
void  under  the  Statute  of  Frauds,  and  a  part- 
nership so  formed  is  a  partnership  at  wilL  (N. 
T.)  623.  Where,  after  partial  periormance,  the 
existence  of  the  partnership  is  denied  by  one  of 
the  parties  thereto,  an  aCTeement  of  compromise 
and  settlement  is  a  sufflcieot  consideration  for 
a  continuance  of  tbe  partnership  by  the  other 
parties.  Id,  Tbe  oral  promise  of  brokers,  that 
if  their  principal  is  dissatisfied  witb  the  pur- 
chase they  will,  upon  request,  take  it  off  his 
hands  at  what  it  cost  him,  is  not  a  contract  for 
sale  within  the  Statute,  but  a  rescission  of  the 
entire  contract.  (N.  Y.)  680.  Wbere  he  retains 
it  a  reasonable  time  by  advice  of  a  member 
of  tbe  firm  making  the  agreement,  he  will  be 
excused.  Id.  An  agreement  by  one  person  to 
indemnify  another  against  loss  as  surety  on  an 
administration  bond  is  not  within  the  Statute 
of  Frauds  as  to  liabilities  subsequent,  of  an  ad- 
ministrator wbo  did  not  request  his  signature. 
(N.  Y.)  617. 

Contracts  void  as  against  public  policy.  To 
make  a  contract  a  wagering  contract  it  is  suffi- 
cient tbat  both  parties  intend  tbat  one  shall  not 
be  bound  to  deliver  and  the  other  to  receive  the 
property  and  pay  the  price,  but  tbat  a  settle- 
ment by  payment  of  difference  between  the  con- 
tract price  and  tbe  market  price  shall  be  made. 
(Mass.)  200.  Tbat  tbe  defendant  should  furnish 
a  certain  margin  and  should  pay  the  plaintiff 
bis  commissions,  is  a  wagering  contract.  Id. 
Brokers  wbo  knowingly  make  contracts  void 
as  against  public  policy,  and  advance  money  on 
account  of  them,  cannot  recover  it  or  their 
commissions.  Id.  Contracts  void  at  common 
law  because  against  public  policy  are  illegal  as 
well  as  void.  Id.  in  tbe  absence  of  a  statute 
prohibiting  wager  contracts,  it  is  not  enough  to 
show  tbat  tbe  lender  knew  the  borrower's  pur- 
pose; a  participation  in  tbe  purpose  must  be 
shown.  (Ind. )  432.  A  note  given  in  consider- 
ation, declared  illegal  by  statute,  is  void  even 
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in  the  hands  of  an  innocent  holder  for  tbIocl 
Id.  A  contract  with  a  duly  elected  and  quali- 
fied county  solicitor,  serving  at  a  salary,  wheie- 
bjr  tbe  commissioners  agree  to  give  him  a  cer- 
tain percentage  of  all  the  credit  that  he  can 
obtain  in  tbe  county's  accounts  with  the  State, 
is  illegal  and  void.    (Pa.)  436. 

Contracts  of  iiifan ts.  The  contract  of  an  in- 
fant for  necessaries  is  neither  void  nor  voidable; 
and  reasonable  attorney's  fees  in  a  criminal  ac- 
tion  aeainst  an  infant  are  necessaries.  (Tex.) 
176.  It  is  only  wbere  it  appears  to  the  coart 
tbat  the  contract  of  an  infant  is  prejudicial  to 
him  tbat  it  will  be  held  wholly  void.  Id^  A 
conveyance  of  land  by  an  infant  absolutely  as 
a  fee  is  not  void,  but  voidable.  Id.  So  of 
a  mortgage  with  a  power  of  sale  executed  by 
an  infant;  or  a  note  and  mortgage  given  for 
necessaries.    Id. 

Conflict  of  laws.  The  validity  of  a  note  made 
in  one  State  and  payable  on  wagering  specula- 
tion in  another  State  is  to  be  determined  pri- 
marily by  the  laws  of  tbe  latter  State.  (Ind.) 
482.  Tbe  New  York  statute  against  gambling 
transactions  has  no  application  to  notes  exe- 
cuted to  obtain  money  to  purchase  options,  or 
put  up  margins  in  speculations.  Id.  The  In- 
diana statute  making  void  obligatious  wbere  the 
consideration  is  anything  won  on  a  wager  does 
not  invalidate  a  note  executed  and  made  pay- 
able in  New  York,  used  in  purchasing  options. 
Id 

Parol  evidence  of  wriUen  contract.    Extrinsic 
evidence  which  goes  beyond  the  purpose  of 
aiding  in  the  interpretation  of  a  written  faisur- 
ance  policy  is  inadmissible.    (N  Y.)638.     Pa- 
rol evidence  is  inadmissible  to  show  that  tbe 
president  of  a  company  signed  in  his  individual 
capacity.    (Wis.)  496.    But  it  is  admissible  to 
identifv  the  signer.    (Mass.)  194.    Parol  evi- 
dence is  inadmissible  to  include  in  a  writtea 
contract  a  part  of  the  land  fraudulentlv  omit- 
ted, solely  to  reform  tbe  contract.    (N.  C.)810. 
Tbe  intention  to  postpone  tbe  operation  of  a 
deed  cannot  be  proved  by  parol.    (CSolo.)  2^. 
After  rescission  of  a  sale,  pavment  being  »^ 
cured  by  mortgage,  parol  evidence  is  inadmis- 
sible of  a  subsequent  agreement  to  retain  tbe 
mortgage  as  security  for  loans  to  be  made.    (S. 
C. )  219.    For  a  full  discussion  of  the  subject  of 
parol  evidence,  see  note  to  Fsrguton  v.  Baffertji, 
6  L.  R.  A,  88. 

Novation,    To  constitute  a  novation  a  new 
obligation  must  be  substituted  for  tbe  old,  and 
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the  n<rw  contract  must  be  valid  and  upon  which 
a  creditor  can  have  a  remedy.  (Wis.)  414.  An 
agreement  by  a  mortgagee  to  hold  the  grantee 
of  tlie  premises  and  release  the  mortgagor  is  not 
a  valid  novation,  where  the  grantee  aid  not  in 
fact  assume  the  mortga^  and  no  consideration 
for  such  assumption  existed.    Id. 

Particular  eorUraeU;  bailment  Upon  a 
bnilment  of  goods  to  work  upon  them  for  re- 
v^  aid,  the  contract  for  due  care  and  competent 
.<^kill  arises  upon  delivery  to  the  bailee,  and 
upon  completion  the  bailee  should  return  the 
goods  to  the  owner.  (N.J.)  583.  Stipulations 
qualifying  or  abridging  the  contract,  to  be 
valid,  must  be  part  of  the  original  contract. 
Id.  The  bailee  s  liability  for  defective  work- 
manship will  not  be  avoiaed  by  notice  with  re- 
turn of  the  goods  or  with  bill  for  work  done, 
there  hdng  no  consideration.  Id.  Rule  ap- 
plied to  a  manufacturer  of  silk  braids  sending 
them  to  a  dyer  to  be  dyed,  who  may  sue  for 
damages  for  defective  workmanship  although 
DO  claim  lor  damages  had  been  made.    Id. 

Building  contracts.  In  an  action  for  breach 
of  a  building  contract,  defendant  should  be  in- 
formed wherein  the  workmanship  and  materials 
were  not  in  accordance  with  the  contract.  The 
petition  should  also  state,  where  so  provided  In 
the  contract,  whether  the  defects  were  submit- 
ted to  the  architect;  but  the  issue  is  presented 
if  the  facts  are  alleged  in  the  answer.  (Tex.) 
270.  Ck>ntracts  providing  that  the  owner  shall 
not  be  liable  until  approval  bv  the  architect  are 
valid,  and,  in  the  absence  of  fraud  or  collusion, 
should  be  enforced.  The  architect  is  the 
plaintiff's  representative  and  his  decision  is 
cnal,  and  evidence  of  witnesses  is  inadmissible. 
Id. 

Carrien,  A  contract  to  transport  a  certain 
shipper's  ffoods  at  less  than  the  regular  tariff 
rates  is  vahd  unless  an  unjust  discrimination  is 
thereby  made  or  intended;  and  when  unjust 
discrimination  is  relied  on  as  a  defense,  it  must 
be  alleged  and  proved.  (Colo.)  480.  A  stip- 
ulation in  a  charter-party  that  all  disputes  shaU 
be  settled  at  the  port  of  discharge  only  is  against 
public  policy  and  void;  and  no  action  based 
thereon  can  prevail  (U.  S.  D.  C.  N.  T.)  464. 
Where,  by  sf^ecial  contract,  the  liability  of  the 
carrier  is  limited  to  loss  through  negligence,  to 
excuse  himself  he  must  show  that  there  was  no 
negligence  on  his  part.  (Minn.)  587.  Whether 
a  telegraph  company,  by  orally  receiving  and 
delivering  messages,  intends  to  relieve  its  pat- 
rons from  the  stipulations  contained  in  its 
printed  blanks,  is  a  question  for  the  jury. 
(Pa.)  616.  A  stipulation  limiting  its  liability 
for  mistakes,  whether  negligent  or  otherwise, 
in  transmitting  messages  unless  they  are  re- 
peated, is  not  unlawful.    Id, 

Chmmerddl  paper.  A  note  stating,  "We 
promise  to  pay.''  signed  by  the  name  of  the 
company  ana  of  its  president,  is  a  note  of  the 
company  alone.  (Wis.)  496.  The  omission  of 
the  words  "with  interest,"  in  a  promissory  note, 
is  a  mere  clerical  error,  and  interest  may  be  re- 
covered thereon.  (Mass.)  48.  The  day  of  the 
date  of  a  note  payable  on  demand  Is  exclude^ 
in  reckoning  the  time  named  in  the  statute  for 
bringing  action  thereon.  (Mass.)  844.  A 
draft  drawn  on  a  bank,  payable  on  a  day  sub^ 
sequent  to  its  date,  is  not  a  check,  but  a  '*  bill 
of  exchange,"  and  is  entitled  to  grace.    The 
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essential  characteristic  of  a  cneck  is  that  it  i» 
payable  on  demand.  (Minn.)  746.  One  who 
takes  a  bank  draft  in  payment  before  the  bank, 
which  is  insolvent,  ceases  business,  must  bear 
the  loss  from  its  insolvency,  notwithstanding  an 
expressed  preference  for  currency.  (N.  Y.)  802. 
A  bank  draft  received  for  a  present  debt  is  pre- 
sumed to  be  in  payment;  otherwise  if  taken  for 
a  precedent  debt  Id.  Where  one  to  whom  a 
promissory  note  is  given  for  delivery  to  the 
payee  agrees  to  hold  it  until  certain  conditions 
are  complied  with,  if  he  delivers  it  without  re- 
quiring compliance  with  the  conditions  he  will 
De  liable  in  damages.  (Ind.)  696.  Business 
corporations  have  no  power,  unless  expressly 
conferred,  to  indorse  accommodation  notes  for 
a  consideration  paid.  (N.  T.)678.  But  the 
holder  of  such  notes  for  value  and  without  no- 
tice may  recover  against  the  corporation,  if  it 
had  the  general  power  to  bind  itself  by  prom- 
issory notes  and  contracts  of  indorsement  Id. 
The  fact  that  the  maker  procures  it  to  be  dis- 
counted for  his  own  benefit  is,  if  unexplained, 
notice  to  the  discounter  that  the  indorsement  is 
not  in  the  usual  course  of  business,  but  it  is  for 
accommodation.  Id,  The  indorsement  by 
third  peraons  of  a  non-ne^tiable  note,  prior  to 
its  passing  to  the  payee,  is  not  per  te  evidence 
of  a  contract  on  their  part  which  will  support  an 
action  against  them.  (N.  J.)  863.  To  charge 
the  payee  of  a  demand  note,  who  has  indorsed 
and  tran^erred  it,  demand  must  be  made  on  the 
'maker,  and  notice  be  given  to  the  indorser.  A 
reasonable  time  for  such  demand  and  notice  is 
a  question  of  law.  (Wis.)  683.  An  indorser, 
by  asking  the  holder  to  extend  the  time  of  pay- 
inent,  waives  demand  and  notice.  The  inter- 
est of  an  indorser  may  be  shown  on  cross-ex- 
amination, and  he  may  be  asked  as  to  the 
maker's  insolvency.  (N.  Y.)657.  A  party  in- 
dorsing a  biU  of  exchange  for  accommodation » 
after  acceptance,  compelled  to  pay  it  when  due» 
may  enforce  the  full  liability  against  the  ac- 
commodation acceptor  notwithstanding  he 
knew  the  acceptance  was  without  considera- 
tion. (U.  8.  0.  Ct  111.)  698.  The  action  will 
not  be  defeated  by  the  fact  that  its  proceeds 
were  used  by  the  drawer  to  retire  other  paper 
indorsed  by  plaintiff  for  drawer's  accommoda- 
tion. Id.  Any  defense  to  an  action  on  a  bill 
of  exchange  must  affect  both  joint  owners  of 
the  bill.  Id.  The  release  of  a  joint  maker  by 
an  indorsee,  upon  part  payment,  is  void. 
(Iowa)  696. 

Insurance  eontraets. — Life.  The  nonpay- 
ment of  the  premium  on  the  day  named  in  the 
policy  works  a  forfeiture  if  so  provided,  even 
if  tendered  on  the  next  day.  (N.  Y.)  805.  A 
statement  in  a  pamphlet  of  the  company  can- 
not modify  the  terms  of  its  policy.  Id.  The 
bolder  of  a  certificate  of  memberehip  in  a  be- 
nevolent association  may  change  the  beneficiary 
named,  with  the  consent  of  the  association. 
(Ind.)  96. 

Fire.  One  who  has  gone  into  possession 
under  a  land  contract,  has  paid  a  portion  of 
the  purchase  price,  and  has  undertaken  to  pay 
the  balance,  and  is  required  to.  keep  the  build- 
ings insured,  is  the  ''unconditional  and  sole" 
owner  within  a  proviso  avoiding  the  insurance 
policy  unless  assured  as  such  owner.  (Mich.) 
o71.  One  who  has  not  complied  with  the 
terms  of  a  conditional  sale  of  personal  property. 
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altbongb  required  by  tbe  instrumeDt  of  sale  to 
pay  full  value  of  the  property  in  case  of  destruc- 
tion by  fire,  cannot  recover  on  a  policy  which 
requires  him  to  be  unconditional  owner.  (Md.) 
478.    Unless  the  conflict  between  a  written 
and  a  printed  provision  in  a  contract  is  irrecon- 
cilable, the  contract  will  be  so  construed  as  to 
S've  effect  to  every  word  and  expression  therein. 
r.  Y.)  799.    Where  an  insurance  contract  is 
manifestly  ambi^ous,  the  doubt  should  be  re- 
solved against  the  company.    Id.    A  policy 
insuring  several  persons  indorsed  thereon,  upon 
goods  on  board  a  vessel  for  the  several  indorsed 
rates,  does  not  require  the  permitted  means  of 
transportation  to  be  indors^,  and  if  enlarged 
to  a  traveling  salesman's  policy  by  indorsement, 
which   omits  some   means  of  transportation 
mentioned  in  the  printed  policy,  the  insured 
may  make  use  of   those    mentioned  in   the 
printed  form  as  well  as  in  the  indorsement.  Id. 
A  contract  of  insurance  which  relates  to  one 
definite  and  distinct  subject  cannot  be  turned 
into  a  contract  for  the  insurance  of  another  and 
different  subject,  on  proof  of  mistake.    (N.  Y  ) 
638.    Where  the  insurance  is  apportioned  to 
distinct  items,  but  the  premium  is  paid  in  gross, 
the  contract  is  entire.    (Ark.)  744.    Ru&  ap- 
plied to  a  case  of  vacancy  of  a  tenant  house  m 
Uie  same  enclosure  as  the  dwellinff  occupied, 
where  the  policy  provided  that  it  should  be  of 
no  effect  if  the  premises  became  vacant.    Id. 
The  conveyance  of  property  by  a  husband  to 
his  wife,  through  a  third  party,  will  avoid  a 
policy  of  insurance  thereon  previouslv  issued 
to  tbe  husband  and  wife-  jomtly  and  which 
provides  that  it  shall  be  void  in  case  the  prop- 
erty be  conveyed,  or  the  interest  of  the  parties 
be  changed  in  any  manner.    (N.  Y.)  677.    For 
the  purpose  of  avoiding  such  a  condition  in  a 
fire  insurance  policy  parol  evidence  that  at  the 
time  the  policy  was  issued  he  was  told  that  the 
policy  as  issued  would  cover  his  own  and  his 
wife's  interest  after  conveyance  to  her  is  not 
admissible  in  an  action  based  on  the  policy  as 
it  was  written.    Id.    The  failure  of  insured  to 
disclose  a  mortgage  will  avoid  tbe  policy  under 
a  covenant  to  that  effect,  where  he  warrants 
that  he  has  not  omitted  to  state  any  informa- 
tion material  to  the  risk.    (Md.)  478.    A  pur- 
chaser of  insured  property  is  not  affected  by 
forfeiture  previous  to  assignment  of  the  policy. 
(Ind.)  480.    A  forfeiture  of  a  policy  for  change 
of  use  of  premises  will  not  be  caused,  where 
there  was  but  a  transient  risk  by  misuse  which 
terminated  three  days  before  the  fire.    (Wis.) 
779.    W bether  hazard  and  risk  are  in ci-eased  hj 
the  use  of  an  upper  story  ft  <r  shaving  hoops  is 
a  question  for  the  jury.  The  opinion  of  alleged 
experts  is  not  admissible  on  the  question.    Id, 
Where  the  rights  of  the  parties  are  fixed  by 
the  contract  of  insurance  on  merchandise,  a 
provision  in  the  policy  that  fraud  or  attempts 
at  fraud  shall  forfeit  all  claim  on  the  company 
and  be  a  bar  to  recovery  for  loss,  where  it  did 


statements  in  the  appHcatlon,  falsely  made  by 
insurer's  agent,  parol  evidence  is  adfnilssible  to 
prove  the  fact  and  hold  the  principal  to  tbe 
actual  contract.  Id.  The  company  cannot 
repudiate  the  fraud  of  its  agent.  Id.  The  fact 
of  additional  incumbrances  is  not  a  bre<ich  of 
condition  against  incumbrances  where  the  total 
at  no  time  exceeds  the  amount  mentioned  in  tbe 
application.  Id.  To  avoid  the  effect  of  a  coo 
dition  against  prior  insurance,  it  must  be  shown 
that  the  agent  knew  of  tiie  outstanding  insur- 
ance.   (N.  Y.)  638. 

Partners/dp.  A  provision  in  the  partoership 
contract  that  the  survivor  shall  continue  the 
business  for  a  certain  period,  the  estate  of  de- 
cedent to  share  in  the  profits  and  losses,  is  no 
more  than  an  authority  to  the  survivor  to  con- 
tinue an  existing  business  with  the  capital  al- 
ready invested.  The  decedent's  estate  is  not 
thereby  rendered  liable  for  debts  contracted 
after  his  decease.  (N.  Y.)  410.  Where  parties 
entered  into  an  agreement  to  purchase  land  for 
speculation  and  profit,  a  court  of  equity  will 
regard  tbe  land  as  personal  property  among  tbe 
partners,  and  the  assignee  of  a  half  interest  of 
a  partner  takes  a  half  interest  in  the  profits, 
charged  with  pajrment  of  the  unpaid  purchase 
money,  but  no  interest  in  the  land  itself.  (DL) 
276. 

8aie9.    An  express  stipulation  in  a  contract 
of  sale  of  land  to  take  subject  to  a  specified  in- 
cumbrance intends  that  there  is  to  be  no  other 
incumbiance.    (N.  Y.)  654.    No  presumption 
of  credit  arises  on  a  sale  of  cattle,  because  of 
a  slight  delay  in  weighing  them  after  delivery. 
(N.  Y.)  802.    Where  a  commercial  correspond- 
ent advances  money  in  the  purchase  of  prop- 
erty and  takes  possession,  he  becomes  its  owner, 
even  if  done  at  the  request  of  and  for  tbe  use 
of  another,  and  tbe  ownership  was  taken  solely 
to  protect  the  advancement.  (Conn.)  300.    The 
delivery  of  consular  invoices  to  a  person  or  to 
his  order,  and  the  advancement  of  money  to 
pay  for  the  goods   through  his  acceptances, 
make  him  owner,  and    give  him  symbolical 
possession.    Id.    A  contract  of  purchase  and 
sale,  made  in  good  faith,  is  legal  although  title 
is  taken  merely  as  security.    A  conditional  sale 
is  valid  as  a^mst  third  persons,  and  parties  to 
the  transaction,  in  the  absence  of  fraud.    Its 
effect  and  the  delivery  of  the  property  to  ven- 
dee with  power  to  sell  it  as  that  of  the  vendor, 
is  that,  upon  a  sale,  it  ceases  to  be  a  security: 
and  if  the  vendee  retains  the  proceeds  be  be- 
comes debtor  to  tbe  vendor  and  the  latter  has 
no  priority  over  other  creditors.    Id.    A  con- 
tract to  use  the  best  eastern  plate  paper  equal 
to  sample  furnished  in  printing  colored  litho- 
graphs is  complied  with  if  equal  to  sample,  Al- 
though not  the  best  quality  of  such  paper  made. 
(N.  Y.)  702.    Acceptance  after  opportunity  for 
inspection  of  manufactured  goods,  estops  tbe 
purchaser  from  tbereaf ler  objecling  as  to  visible 
defects  and  imperfections,   id.  Words  descrip- 


not  affect  the  risk,  was  not  cause  for  avoiding  tive  of  the  property  to  be  manufactured, which 


the  policy.  (N  eb.)  841.  One  who  acts  as  agent 
of  an  insurance  company  is  an  agent  ot  the 
company  notwithstanding  it  is  a  mutual  com- 
pany, and  the  policy  provides  that  anyone, 
other  than  the  insured,  procuring  insurance, 
shall  be  considered  agent  of  the  insured.  (Pa.) 
646.  W  here  the  insured  is  cheated  into  signing 
a  false  warranty  and  paying  the  premium,  by 
h  L.  R.  A. 


refer  to  qualities  which  are  readily  desreiniblc 
upon  inspection,  and  are  a  necessary  part  of 
the  contract  of  sale,  will  not  support  the  infer- 
ence that  any  warranty  was  intended  which 
would  survive  the  acceptance  of  the  property. 
Id.  The  fact  that  the  purchaser  had  so 
opportunity  to  examine,  and  did  examine, 
will  not  necessarily  do  away  with  the  effect  of 


Resumje!  of 
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the  warraDtj.  (Mass.)  218.  Tbe  exhibition  of 
a  sample  is  of  no  greater  effect  tban  tbe  givine: 
an  opportunity  to  inspect  tbe  ^oods  in  bulki 
Id,  A  sale  of  goods  by  a  particulax  descrip- 
tion imports  a  warranty  tbat  tbe  goods  are  of 
that  description,  as  wbere  goods  are  described 
as  of  a  distmct,  tboagb  not  absolutely  uniform, 
grade  or  standard,  id.  Where  the  words  of 
description  were  "as  per  samples"  and  "of 
second  quality,"  the  goods  must  be  of  tbe  second 
quality  and  also  equal  to  tbe  samples.  If  they 
fail  in  either  particular  the  warranty  is  broken . 

Servieei,    Although  a  contract  for  services  is 
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tidvoiart  rxlatzonb.) 

▼oid  under  the  Statute  of  Frauds  because  not 
in  writing,  yet  a  recovery  upon  a  ^[ttarUum 
meruit  may  be  had  of  tbe  amount  which  serv- 
ices rendered  in  accordance  therewith  are 
actually  worth.  (Mich.)  707.  If  one  proceeded 
to  a  certain  place  and  devoted  his  services  to  the 
organization  of  a  corporation,  he  may  recover 
from  his  employer  what  his  time  was  worth 
while  there,  and  reasonable  expen.%s.  Id.  A 
claim  under  a  contract  which  provides  that  the 
work  shall  be  done  to  the  satisfaction  of  the 
other  party  cannot  be  defeated  by  an  arbitrary 
and  unreasonable  dissaUsf action.  (N.  Y.) 
554. 


III.    COHMERCIAL  KeLATIOKS.  ^ 


Chmmereicil  reputations.  If  any  provisions 
of  the  Immigration  Act  are  in  conflict  with  a 

Sre-oxisting  treaty  they  must  prevail  in  all  ju- 
icial  courts  of  this  country.  (U.  8.  Ct.  CI.) 
185.  Head-money,  at  the  rate  of  fifty  cents  per 
passenger,  paid  by  owners  of  a  Danish  vessel, 
18  not  illegal,  impi'oper  or  excessive,  and  the 
Secretary  of  the  Treasury  has  no  authority  to 
refnnd  it.  Id.  Waters  of  a  river  which  can 
be  used  by  vessels  only  for  the  transportation 
of  persons  and  property  between  different 
places  in  the  same  otate  are  not  within  the 
maritime  turisdiction  of  the  United  States. 
(Mass.)  58&  A  license  to  run  a  steamboat  be- 
tween places  in  the  same  State  may  be  required 
by  a  state  law  making  it  an  indictable  offense 
to  ran  such  steamboat  without  a  license.  Id. 
The  Mississippi  Statute  of  March  2,  1888,  §  1, 
reqiuring  railroads  to  provide  equal  but  sepa- 
rate accommodations  for  tbe  white  and  col- 
ored races  l^  providing  separate  cars,  or  bv 
dividing  the  cars  by  a  partition,  is  not  invalid, 
as  an  interference  with  interstate  commerce. 
(Miss.)  183.  It  was  not  repealed  by  the  Act  of 
March  14,  1888,  §  8.  Id.  Transportation  of 
persons  is  as  much  commerce  as  transportation 
of  property.    Id. 

Commerce  and  navigation.  Tidal  rivers  where 
the  tide  ebbs  and  flows,  and  fresh-water  rivers 
which  may  be  profitably  used  to  carry  on  com- 
merce without   artificial   improvements,  and 


streams  floatable  for  logs,  timber  or  mine  and 
tillage  products,  are  public  highways.  (W.Ya.) 
892.  To  be  a  floatable  stream  it  need  not  at 
all  times  be  floatable;  it  is  suflicient  if  it  is  so 
when  the  water  is  high,  if  useful  and  profit- 
able for  such  public  use.  Id.  A  creek  tribu- 
tary to  a  navigable  river  above  the  ebb  and 
fiow  of  the  tide  is  prima  facie  unnavigable;  but 
if  navigable  it  may  not  be  obstructed.  It  is 
navigable  and  a  public  highway  only  when 
capable  of  being  used  for  commerce  or  float- 
age; a  sufficient  depth  of  water  fur  a  season  is 
necessary  to  make  it  navigable,  but. not  when 
occasionally  caused  by  mere  freshets.  (Ala.) 
8b4.  A  bill  to  enjoin  obstruction  of  a  stream 
must  show  whether  its  navigability  extends 
above  the  obstruction.    Id, 

Commercial  law.  There  is  no  such  thing  as 
a  general  commercial  or  a  general  common  law 
separate  from  the  State  whose  authority  makes 
it  law.  (Pa.)  508.  Commercial  law*  derives 
all  its  force  from  its  adoption  by  the  State  as 
part  of  its  common  law.  Id.  There  is  no  dis- 
tinction between  the  binding  effect  of  decisions 
on  commercial  law  and  on  statutes.  Id.  The 
law  declared  by  state  courts  to  govern  contracts 
made  within  their  Jurisdiction  is  conclusive 
everywhere;  and  the  validity  or  binding  effect 
of  such  contracts  cannot  be  affected  by  any  so- 
called  commercial  law.    Id. 


rV.  Fiduciary  Relations. 


Charitable  nsee  and  truets.  If  the  main  ob- 
ject of  a  legacy  is  to  support  a  particular  insti- 
tution for  tbe  promotion  of  a  particular  art, 
the  gift  will  fail  upon  failure  of  the  donee,  al- 
though the  bequest  is  to  a  public  charity.  (Mass.) 
88.  A  legacy  to  a  medical  institution  already 
in  existence,  which  is  only  a  private  pecuniary 
enterprise,  is  not  a  bequest  to  a  public  charity. 
Id.  A  gift  is  charitable  where  a  fund  is  to  be 
permanently  maintained,  altbough  its  distri- 
bution is  to  private  persons.  (Mass.)  104.  A 
devise  of  money  to  constitute  a  fund  to  be  well 
invested,  the  income  to  apply  to  the  relief  of 
the  poor  and  unfortunate  and  to  others  as  judg- 
ment may  dictate,  *'  strictly  for  private  chari- 
ties," constitutes  a  devise  for  a  public  charity, 
which  equity  will  enforce.  Id.  The  word 
"others  '  refera  to  the  last  antecedent  unless 
there  is  something  in  the  subject  matter 
requiring   a  different    construction.    Id,    A 

5L.aA. 


trustee  cannot  request  instructions  as  to  his 
duty  upon  the  happening  of  future  contin- 
gencies. Id.  The  city  board  of  water  com- 
missioners, with  autb(jrity  to  erect  fountains 
on  public  grounds  of  the  city.  Is  competent  to 
receive  a  gift  by  will  of  a  fund,  the  income  of 
wbich  is  to  be  used  for  ornamenting  tbegrounds 
and  for  other  useful  public  purposes;  and  the 
subsequent  authorization  by  t^ie  Legislature  to 
accept  and  expend  the  f  una  will  be  upheld  by 
the  court.  (Mich.)  858.  The  gift  of  a  fund  to 
be  invested  in  permanence,  the  income  to  be 
expended  by  a  public  corporation,  docs  not 
violate  the  rule  against  perpetuities.    Id. 

Execv  tors  as  trustees.  Where  executors  were 
authorized  to  sell  the  realty ,divide  the  property, 
and  invest  the  same,  the  interest  to  be  paid  to 
the  daughters,  and  the  trust  estate  at  their  death 
to  be  paid  to  them  as  trustees,  they  have 
a  right  to  double  commissions.    (N.  Y.)  71. 
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Power  given  to  an  executor  to  sell  land  and 
divide  the  proceeds  is  not  revoked  by  a  codicil 
giving  land  to  different  parties  not  mentioned 
in  the  power  of  sale.  (».  G.^  166.  The  rule 
that  a  trustee  cannot  buy  at  his  own  sale  does 
not  necessarily  apply  to  all  judicial  sales.  Id, 
The  rule  of  construction  of  wills  and  codicils 
is  not  to  disturb  the  dispositions  further  than 
necessary  to  give  effect  to  the  codicil.  Id,  In 
the  absence  of  insolvency,  incompetency  or 
fraud,  courts  cannot  take  from  the  executor 
the  powers  and  duties  conferred  upon  him  by 
the  testator.  Id,  Where  an  executor, with  the 
consent  of  existing  creditors,  carries  on  a  busi- 
ness as  directed  by  the  will,  creditors  of  the 
business  so  conducted  must  share  pro  rata 
with  the  other  creditors  in  the  whole  estate. 
(N.  Y.)  637.  A  bequest  intrust,  without  spe- 
cifying its  purpose,  and  a  communication  of 
the  purpose  to  legatee  orally,  who  promises  to 
periorm  the  trust,  will  authorize  the  court  to 
raise  a  constructive  trust  in  favor  of  the  bene- 
ficiaries intended,  and  charee  the  legatee  as  a 
constructive  trustee,  as  the  legatee  will  not  be 
countenanced  in  encouraging  such  a  bequest 
and  then  refusing  to  execute  his  promise. 
(Cal.)  189.  An  executor,  as  trustee,  may 
change  investment  by  selling  shares  of  cor- 
porate stock.  The  provision  in  the  will  that 
the  residue  shall  remain  and  accumulate  does 
not  prohibit  a  change  of  investments.  (Mass.] 
538.  Alle^tions  that  a  person  died  domicilea 
in  another  State,  that  letters  of  administration 
were  duly  issued  to  her  husband  there,  and 
that  the  surrogate  had  jurisdiction  and  was 
duly  authorizea,  etc.,  are  sufficient  to  authorize 
proof  of  the  laws  of  the  State  and  of  the  sur- 
rogate's jurisdiction,  in  the  absence  of  any  de- 
mand that  they  be  made  more  spedflc.  (Is .  Y.) 
Ml.  Payment  by  a  savings  Innk  of  a  deposit 
on  account  of  one  person  in  trust  for  another, 
to  the  depositor's  administrator,  is  good  and 
effectual  to  discbarge  the  bank,  in  the  absence 
of  any  notice  from  the  beneficiary.    Id,    A 


foreign  administrator  m&j  be  paid  by  asavin^^ 
bank  the  deposit  of  a  deceased  peraon.  Id. 
The  subsequent  discovery  of  a  will  will  not  de- 
prive of  protection  persons  who  bave  deah 
with  an  administrator  on  the  faith  of  his  ap- 
pointment. Id.  Under  a  will  giving:  to  a  cer- 
tain person  a  sum  of  money,  which,  upon  cer- 
tain contingencies  '*  shall  revert  to  m^  heirs  at 
law,"  such  person  is  entitled  to  the  interest  of 
the  money  only;  and  where  the  execators  are 
trustees,  they  ^ould  hold  the  sum  in  trust, 
properly  investing  it,  and  pay  over  to  him  the 
mcome.    (Mass.)  104. 

Prineipal  and  agent.  Knowledge  of  an 
a^ent  of  an  independent  act  comnxitted  br 
hmiself  cannot  be  imputed  to  his  priDcipal. 
(Mass.)  716.  Knowledge  of  the  fraudulent 
issue  by  the  treasurer  acting  as  ageut  for  the 
purchaser  cannot  be  imputed  to  the  purchaser. 
Id,  Agency  cannot  be  established  by  dedanr 
tions  or  the  a^nt  himself.  (Colo.)  286.  An 
agent  whose  pnndpal  has  knowledge  of  latent 
defects  in  property  proposed  to  be  sold  cannot 
honestlv  represent  to  its  intending  purchaser 
that  it  is  free  from  such  defects.  {^.  T.)  540l 
Evidence  of  representations  of  plaintifiTs  agent, 
as  to  the  goods,  is  competent  Id,  A  princi- 
pal will  not  be  allowed  to  profit  by  the  fraud 
of  his  agent,  although  ignorant  of^the  fraod. 
(N.  T.)  540.  The  title  of  money  coUected  bv 
an  a^nt  under  his  principal's  direction,  (o 
be  paid  to  a  third  party,  remains  in  tlie  prin- 
cipal, who  may  at  any  time  revoke  the  direc- 
tion until  such  third  party  assuotes  control  i>f 
it.  (Wis.)  681.  Any  applicadon  of  it  by  the 
agent  other  than  the  one  directed  will  be  a 
conversion  of  the  money.  Id,  In  case  of 
an  agency  to  sell  real  estate  on  commission, 
the  exclusive  right  to  sell  not  being  given,  die 
owner  himself  has  stiU  die  right  to  make  a  iale 
without  being  liable  topay  commissiona  to  the 
agent  (Minn.)  720.  The  giving  of  exclusive 
right  merely  prevents  the  appointmeot  of  an- 
other agent    Id, 


y.  DOHBSTIO  BeLATIQNB. 


Bwiband  and  mfe,  A  married  woman  who 
has  constituted  herself  a  trustee  is  not  devested 
of  her  title  to  the  fund  by  removal  to  another 
State  by  the  laws  of  which  she  could  not  be 
appointed  a  trustee.  (N.  Y.)  541.  A  mar- 
ried woman  in  Massachusetts,  who  allows 
her  husband  to  use  her  oxen  and  other  prop- 
erty upon  her  farm  in  carrying  on  his  own 
business,  is  not  required  to  file  a  certificate  of 
"  doing  business  on  her  separate  account"  to 
exempt  her  property  from  his  debts;  but  the 
rule  that  she  cannot  make  contracts  with  her 
husband  or  transfer  property  to  him  does  not 
prevent  her  consent  to  his  tilling  the  land  for 
his  own  benefit;  and  hav  severed  from  her  land 
and  stored  in  her  bam  by  him,  the  product  of 
his  labor  and  expense,  is  subject  to  attachment 
by  his  creditors.  (Mass.)  664.  Where  the  wife 
has  joined  in  a  mortgage  of  the  husbnnd's  lands 
to  secure  his  debt,  upon  a  judicial  sale  she  may 
have  the  value  of  her  contingent  right  ascer- 
tained, and  the  husband's  entire  interest  shall 
be  exhausted  to  pay  the  debt  before  resorting 
to  her  interest    (Ohio)  619.    The  release,  in 
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such  mortgage,  of  her  oondngent  right  of  dow- 
er, does  not  mure  to  the  benefit  of  the  huBband'i 
subsequent  judgment  creditors;  she  will  be  paid 
out  01  the  balance  left  when  the  mortgage  debt 
is  paid,  before  part  thereof  wiU  be  distribnCed 
on  their  judgment  Id,  The  contingent  right 
of  a  wife  to  dower  at  the  husband's  death  if 
property  that  may  be  ascertained  with  reason- 
able certainty.  Id.  The  inchoate  right  of 
dower  is  not  defeated  by  a  tax  sale  where  the 
tax  lien  attached  after  the  dower  right  had 
become  fixed.  (8.  C.)821.  Bower  unassi^ned 
cannot  be  attached  or  taken  on  execudoo. 
(Mass.)  748.  The  right  to  dower  confers  no 
seisin  until  assigned.  Id,  The  remedy  of  a 
creditor  of  a  widow  to  reach  her  dower  unas- 
signed  is  in  equity  and  is  given  by  statute.  Id. 
Farent  and  ehud,  A  father  may  be  denied 
custody  of  his  child, which  he  had  surrendered 
when  about  six  months  old  to  people  of  ample 
means,  and  they  had  kept  her  as  their  own 
till  six  years  old,  and  the  affecdon  of  parent 
and  child  had  been  developed  between  therrv 
(Wis.)  781. 
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End  properftf,  Advexse  possession  must  be 
stricUv  proved;  the  color  oi  right  must  arise 
out  of  some  conveyance.  There  can  be  no 
adverse  possession  against  the  government. 
(Colo.)  286.  The  possession  of  the  soil  by  the 
owner  for  the  purposes  of  tillage,  etc.,  gives 
him  no  possession  of  gas  under  ihe  surface  as 
against  parties  to  whom  he  has  leased  the  land 
for  gas  purposes.  (Pa.)  731.  It  is  as  much  a 
lease  of  that  part  of  the  territory  as  of  any  other 
part,  subject  to  the  provision  as  to  locating 
-wells  unon  it  Id.  A  forfeiture  will  not  be 
enforoea  under  such  stipulation,  merely  be- 
cause of  failure  to  pay  part  of  a  certain  pay- 
ment line,  where  both  parties  had  disregarded 
the  strict  terms  as  to  payment.  Id.  A  judg- 
ment in  an  action  of  land,  which  decrees  one 
third  of  the  land  to  plaintiff  and  the  remainder 
to  the  defendants,  suificiently  shows  that  each 
was  decreed  a  one-third  interest.  (Tex.)  176.  The 
intervenor  in  a  partition  suit,  who  withdraws 
his  petition,  may  be  decreed  to  pay  the  costs 
incurred  by  him.  Id.  A  petitioner  in  lunacy 
proceedings  is  not  personally  estopped  by  the 
finding  of  a  Jiuy,  except  as  all  the  world  is 
estopped.  (N.  Y.)  682.  The  title  to  land  is 
not  involved  in  a  lunacy  proceeding,  and  a 
commission  in  such  a  proceeding  has  no  power 
to  settle  any  such  question.    Id. 

Fixtures.  Where  parties  mortgage  buildings 
and  all  the  fixtures  tliereto  belonging,  "a  scale, 
which  would  be  a  real-estate  fixture,  will  be 
covered  by  the  mortgage."  (Iowa)  594.  A 
track  scale  is  a  fixture  of  an  elevator,  although 
by  license  it  is  situated  on  adjacent  land.  Id. 
A  baker's  oven,  so  united  with  the  building 
that  the  two  are  inseparable,  is  a  fixed  struc- 
ture and  not  removable  by  the  tenant  during 
his  term.    (Mass.)  150. 

Biparian  rights.  An  owner  of  land  border- 
ing on  navigable  waters  possesses  riparian 
rights,  and  may  build  out  wharves  and  receive 
and  discharge  freight  and  use  the  shore  for  any 

Surpose  not  inconsistent  with  public  rights, 
[e  may  reserve  such  risht  to  himself  on  con- 
veyance of  the  land.  It  is  a  mere  incornoreal 
hcaredltament,  and  its  possession  cannot  be  re- 
covered from  a  usurper.  Rule  applied  to  the 
owner  of  donation  land  bounded  by  the  Co- 
lumbia River.  (Or.)  61.  The  owner  of  land 
abutting  on  the  "shore"  or  tide  lands  in  the 
State  has  a  right  of  access  to  the  water,  and 
may  maintain  a  private  wharf  there  for  his 
own  convenience,  so  long  as  he  does  not  mate- 
riallv  interfere  with  the  rights  of  the  general 
public,  and  subject  to  .the  power  of  the  Legis- 
lature to  regulate  such  use.  (Or.)  684.  An 
owner  of  land  in  the  vicinity  of  tide  water  has 
not  the  right  to  have  the  water  flow  over  the 
premises  of  others  owning  flats  or  the  shore  be- 
tween hiffh  and  low  water  marks.  (Mass.)  179. 
The  Oroinance  of  1647,  which  gave  to  the 
proprietor  of  the  upland  a  property  in  the  land 
m  fee,  did  not  give  him  this  power.  Id.  The 
Massachusetts  Statutes  of  1866,  chap.  149,  giv- 
ing to  the  harbor  commissioners  care  and  super- 
vision of  the  tide  waters  and  flats,  confers  no 
additional  rights.  Id,  A  public  nuisance  is 
to  be  redressed  by  indictment.  Id, 
Basements  and  sertitudes.    A  covenant  for 
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the  mere  use  of  water  as  an  easement  is  not  a 
covenant  running  with  the  land,  where  the  land 
is  not  at  the  same  time  conveyed.  (N.  Y.)417. 
Principle  applied  to  a  covenant  among  owners 
in  common  on  one  side  of  a  river,  for  division 
of  the  water  right  among  themselves  on  the 
other  side,  where  they  owned  in  severalty. 
Id,  Where  a  mortgagor  conveyed  a  strip  of 
the  mortgaged  premises  to  a  railroad  company, 
for  a  right  of  way,  subsequent  purchasers  of 
the  land  whereon  the  strip  lay  cannot  insist  on 
a  forfeiture  of  the  right  for  breach  of  condi- 
tion to  maintain  iis  track  on  the  designated 
level.  (111. )  276.  A  paramount  righ i  to  anoth- 
er's land  subject  to  a  particular  purpose  is  an 
interest  in  land  which  cannot  pass  without  stat- 
ute formalities;  but  a  parol  license  is  otherwise, 
and  excuses  acts  which  would  be  otherwise 
unlawful.  It  is  revocable  by  whatever  would 
deprive  the  owner  of  the  power  to  do  the  acts. 
(Mass. )  209.  That  which  a  licensee  has  already 
done  does  not  become  unlawful  by  revocation 
of  the  license,  as  the  erection  of  a  structure; 
but  he  loses  his  right  to  continue  or  maintain 
it  when  the  land  passes  to  another,  who  may 
remove  it,  and  may  enjoin  any  interference 
with  him  in  so  doing.  Id.  The  owner 
of  land  is  not  bound,  at  his  peril,  to  prevent 
every  encroachment  on  his  estate.  Ease- 
ments by  prescription  can  only  be  acquired  by 
adverse  user  thereof  for  twenty  years.  The  prin- 
ciple which  refuses  equitable  relief  in  default 
of  objection  to  the  trespass  has  no  application 
where  the  structure  is  on  complainant's  land, 
and  the  maintaining  is  an  invasion  of  his  rights. 
Id,  A  license  to  enter  upon  land  cannot 
be  extended  by  inference  to  Justify  the  un- 
licensed entry  of  others;  and  a  license  by  one 
joint  owner  will  not  justify  injury  to  the  whole 
property.  (Colo.)  286.  A  license  from  gov- 
ernment is  revoked  when  the  fee  passes  to  an- 
other; and  a  mere  possessory  right  under  such 
license  is  void  against  its  grantee.    Id. 

Party  foaU.  Where  deeds  from  the  same 
grantor  to  adjoining  owners  contain  the  pro- 
vision that  the  center  of  the  partition  wall  of 
the  bouse  flrst  erected  shall  be  placed  on  the  di- 
vision line,  and  the  narty  flrst  building  shall  be 
entitled  to  receive  irom  the  other  party  using 
the  wall  one  half  of  its  actual  cost,  this  gives 
mutual  and  equal  rights  in  the  party  wijl  to 
each,  and  to  the  land  upon  which  it  stands,  and 
the  payment  of  one  half  of  its  cost  is  not  a  con- 
dition precedent  to  such  right.  (Mass.)  102. 
Either  owner  may  use  it  and  carry  it  up  as  oc- 
casion may  require,  but  without  injury  to  the 
wall  as  originally  built,  and  may  make  neces- 
sary changes  in  the  foundation.  Id,  One  owner 
may  extend  it  on  the  line  in  therear  of  the  other 
owner.  Id.  An  agreement  by  adjoining  own- 
ers that  half  of  a  party  wall  erected  by  themr 
shall  be  owned  by  each  in  severalty,  with  an 
easement  of  support  from  the  other  half,  while 
giving  the  right  to  raise  the  wall,  gives  one  of 
them  no  right  to  insert  openings  or  windows  in 
the  raised  part;  such  use  of  the  wall  will  be 
perpetually  enjoined.  (Ala.)  298.  A  parlr 
wall  is  a  substitute  for  a  separate  wall  to  each 
adjoining  owner,  but  neither  must  impair  its 
value  to  his  co-owner.  (Mass.)  110.    An  action 
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eaonot  be  mafntained  by  the  adjoining  owner, 
to  compel  defendant  to  remove  the  addition  of 
the  wall  on  plaintifiTs  side  of  the  division  line. 
Id.  Nor  can  it  on  the  ground  that  the  wall  was 
erected  contrary  to  statutes  and  ordinances  of 
the  city.  Id.  If  one  of  the  two  adjoining 
owners  wishes  to  raise  his  building  he  may 
build  up  the  party  wall  to  the  height  necessary 
for  that  purpose.  Id.  If  one  owner  carries  up 
the  wall,  the  addition  becomes  part  of  the  party 
wall  with  equal  rights  to  its  use.    Id. 

Estates  of  decedents.  A  murderer  cannot 
take,  either  as  heir  or  legatee,  the  estate  of  one 
whom  he  has  murdered  for  the  purpose  of  ob- 
taining the  property.    (N.  Y.)  340.* 

Capacity  of  testator  to  make  toil.  The  opin- 
ion of  an  attesting  witness,  formed  before  or 
niter  execution  of  the  will,  re^rding  testator's 
capacity,  is  not  admissible  in  a  State  where  opin- 
ions of  oidinanr  witnesses  are  not  admitted. 
(Mass.)  790.  They  are  not  admissible  in  Mas- 
sachusetts. Id.  The  declarations  of  a  witness 
are  not  admissible  to  contradict  his  testimony. 

Transfer  of  estate  by  toiU.  A  bequest  of  the 
Income  of  property  to  married  daughters,  they 
to  receive  their  shares  of  the  property  absolute- 
ly in  case  they  or  either  of  them  should  become 
widows  or  otherwise  become  lawfully  separat- 
ed from  their  husbands,  is  not  void  as  against 
public  policy.  (Cal.)  577.  Where  a  will  gives 
property  to' a  daughter  for  life,  remainoerin 
fee  to  her  children  living  at  her  death,  children 
not  yet  bom,  who  survive  her,  take  equal  in- 
terests with  others  surviving;  if  future-born 
only  survive,  they  take  the  whole  property,  the 
devise  being  to  children  as  a  class.  (Tenn.)  45. 
Where  a  father  deposited  monev  in  a  bank  to 
the  credit  of  his  daughter,  and  also  in  the  trust 
company,  and  entered  the  same  in  a  pass-book 
delivered  to  her,and  she  subsequently  drew  the 
money  from  the  bank  and  deposited  it  m  the  trust 
company,  it  constitutea  a  valid  executed  gift 
in  prasenti  to  the  daughter.  (N.  Y.)  71. 
Where  he  bought  bonds  and  kept  the  same 
till  his  death,  and  the  coupons  were  collected 
and  passed  to  his  credit  in  the  bank,  and  he  af 
terwards  had  them  registered  in  the  name  of 
his  daughter, taken  to  the  office  of  the  company, 
and  her  name  indorsed  on  them,  and  brought 
back  and  delivered  to  the  father, who  kept  them 
till  his  death,  and  no  delivery  was  made  to  her, 
it  does  not  constitute  a  valid  gift.  Id.  The 
registering  a  bond  in  the  name  of  another  does 
not  transfer  a  title.  Id.  Where  chattels  pass 
by  will  to  a  person  for  life  without  limitation 
over,  he  has  absolute  right  therein;  but  his  es- 
tate is  accountable  for  those  sold  and  converted 
to  his  use,  but  not  such  as  are  consum^  in  their 
use.  (W.  Va.)  623.  To  vest  an  absolute  prop- 
erty in  chattels,  they  must  have  been  a  specific, 
not  a  general,  legacy,  nor  as  a  part  of  the  re- 
siduum.   Id.    To  raise  an  implication  of  a 
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legacy  it  must  be  necessary  to  do  so  to  carry 
out  the  intent  of  testator.  Id.  On  a  residaarj 
gift  to  the  next  of  kin  of  the  husbuid  of  testatrix, 
as  well  to  her  own  next  of  kin,  the  busbaod's 
next  of  kin  will  be  ascertained  as  of  the  same 
time  as  hers.  (Mass.)  690.  The  words  "next 
of  kin"  in  a  will  mean  the  nearest  blood  rela- 
tions, and  not  all  those  who  would  take  under 
the  Statute  of  Distributions.  Id.  The  time  of 
ascertaining  the  next  of  kin  of  testatrix  who 
are  to  take  under  a  residuary  clause  is  at  the 
death  of  her  father,  who  is  a  sole  next  of  kin 
while  he  lives,  and  not  at  her  own  death.  Id, 
A  legacy  cannot  be  adeemed  by  a  gift  made  be- 
fore execution  of  a  wilL    (N.  Y.)  71. 

Mortgages  on  land.     The  rule  that  if  one 
vests  the  apparent  title  to  his  land  in  another, 
he  will  be  estopped  to  deny  its  validity,  will 
not  prevent  one  who  mortgages  his  proi^rty 
without  consideration  from  showing  that  faci, 
although  it  has  been  asFigned  to  a  third  party 
for  value.    (N.  Y.)  620.    A  mortgagor  is  not 
denied  the  right  of  defense  for  lack  of  consid- 
eration because  the  mortgage  was  made  with 
a  fraudulent  design  as  to  a  creditor.    Id.     A 
power  in  a  mortgage  giving  a  mortnigee  the 
right  to  purchase,    when  exercisea  without 
fraud  or  oppression,  deprives  the  mortgagor  of 
the  right  to  redeem.    (Ala.)  297.    Although  a 
mortgagor  cannot  plat  the  mortgaged  preoiises 
without  assent  of  the  mortgagee,  yet  his  assent 
will  be  implied  where  he  accepts  a  stipulated 
sum  per  lot,  and  executes  releases  therefor,  so 
as  to  estop  subsequent  purchasers  and  lien  hold- 
ers from  msisting  that  the  value  of  the  lots  re- 
leased be  credited  on  the  mortgage  debt.  (111.) 
276.    Where  a  purchaser  of  land  executes  a 
deed  of  trust  to  secure  the  purchase  price,  the 
vendor  as  creditor  is  entitled  to  a  decree  for 
what  remains  unpaid,  with  advances  made  for 
payment  of  taxes  to  preserve  the  mortgaged  es- 
tate; and  where  he  retains  the  legal  title  he  may 
foreclose  the  mortgage  in  his  own  name  al- 
though a  portion  of  tiie  debt  is  transferred  to 
another.    Id.    Where  such  purchaser  plaited 
the  land  into  blocks  and  lot<4,  and  sold  the  same 
to  parties.  Who  gave  securities  for  the  purchase 
price,  taking  releases  therefor,  such  securities, 
not   being   retained  by  the   vendor,  are  not 
chargeable   against  the  mortgase  debt.    Id. 
Where  a  part  of  the  premises  was  released  with- 
out actual  notice  of  the  rights  of  purchasers  of 
the  mortgagor's  equity,  or  of  second  mortga- 
gees, they  cannot  complain  of  the  enforcement 
of  the  prior  mortgage;  but  if,  with  actual  no- 
tice of  successive  alienations,  he  releases  a  por- 
tion of  the  premises,  he  thereby  releases  pro 
tanto  the  portion  secondarily   Iteble;  and  the 
owner  of  the  portion   secondarily  liable  may 
obtain  relief  without  resort  to  a  cross- bill  to  en- 
force his  claim.    Id. 

Other  liens.    One  who  has  a  vendor's  lien  or 
a  mortgage  on  the  land  is  not  a  necessary  party 


*Thi8  Is  a  case  of  novel  impression  under  the 
oommon  law,  whloh  makes  no  provision  for  such  a 
ease;  it  had  therefore  to  be  met  under  the  princl- 
ples  01*  equity,  in  the  prlnoipal  case  reported  in  this 
book,  p.  840.  It  Is  without  precedent  and  no  law 
exists  under  which  it  could  have  been  adjudicated, 
and  yet  Muratorl  in  the  Laws  of  the  Lombards,  in 
the  collection  of  formula  has  placed  Just  after  the 
Constitution  of  Henry  1.  (see  voL  2,  Historians  of 
Italy,  175)  the  following  statute; 


**Tliat  if  any  man  kills  his  father,  his  brother  or 
any  of  his  other  relations,  he  shall  lose  their  succes- 
sion, which  shall  pass  to  the  other  relations,  and  his 
own  shall  go  to  the  exchequer.**  2  Mont.  Sp.of  L.  25i 

This  justifies  the  decisioii  in  the  principal 
case  upon  the  principles  of  equity,  which,  beinff 
derived  from  the  civil  hiw,  seem  to  be  strugglinff 
to  soften  the  asperities  of  the  common  law,  and  to 
lead  us  back  to  the  original  fountain  of  Justice  and 
morality.   Bee  note  to  case  as  reported,  anU%  SiOi 
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to  enforce  a  mechanic's  lien  where  no  priority 
of  right  is  claimed  over  such  liens.  Where 
such  vendor  or  mortgagee  is  not  made  a  party 
the  rights  enforced  under  the  mechanic's  lien 
will  be  in  subordination  to  his  liens.  (Tenn.) 
281.  Such  retention  of  the  title,  and  the  res- 
ervation of  the  right  on  default  to  take  pos- 
session of  and  remove  it  without  legal  process, 
are  not  a  waiver  of  the  statutory  hen  upon  the 
land.  Id,  The  statutory  lien  upon  land  for 
machinery  or  improvements  erected  thereon 
may  be  enforced  notwithstanding  the  complain- 
ant retains  title  to  the  machinery  until  paid  for. 
Jd,  A  subcontractor  has  a  direct  lien  for  labor 
and  materials,  and  his  rights  are  not  limited  by 
those  of  the  contractor  in  Montana.  (Mont.  )887. 
A  statute  giving  such  a  lieu  is  not  unconstitu- 
tional. Id.  A  homestead  is  not  exempt  from 
the  lien  of  a  subcontractor  for  labor  and  mate- 
rials. Id.  The  lien  takes  precedence  over  the 
lien  of  a  mortgage  filed  intermediate  the  lien 
of  the  contractor  and  subcontractor.  Id, 
Where  printers  refused  to  enter  upon  certain 
work  until  assured  by  a  third  party  that  the 
necessary  paper  would  be  furnished  by  him, 
they  have  a  lien  as  against  the  person  furnish- 
ing the  paper,  although  obtained  from  him  by 
fraud,  not  only  for  their  labor,  but  for  any  act 
done  or  money  expended  in  the  work  thereon. 
<N.  Y.)  673.  A  judgment  purchased  by  the  de- 
fendant in  execution,  ana  merely  assigned  to 
him,  cannot  be  kept  open  for  his  own  benefit 
or  that  of  his  transferees.    (8.  C.)  721. 

Insolvent  estates.  Where  an  intestate's  estate 
proves  Insolvent,  proceeds  of  an  insurance  poli- 
cy, where  a  fire  occurs  after  his  death,  are  appli- 
cable to  payment  of  his  debts,  and  do  not  so  to 
the  heirs  at  law.  (Pa.)  597.  Although  a  dece- 
dent's estate  may  be  liablein  equitvforadebt con- 
tracted for  its  benefit  by  an  insolvent  executor 
after  testator's  death,  the  recovery  of  a  judg- 
ment where  the  executor  alone  is  made  defend- 
ant will  not  give  plaintiff  prioritv  as  to  right  of 
payment  over  other  creditors  of  the  testator. 
(^Y.)  636.  Creditors  of  an  estate  are  not 
bound,  without  their  consent,  by  any  pro- 
visions of  a  will  for  the  establishment  or  con- 
tinuance of  any  business  after  the  death  of  the 
testator.  Jd,  Unless  a  creditor  in  some  way 
consents  to  carrying  on  a  business  as  directea 
by  the  will,  he  may  insist  that  the  estate,  as  it 
existed  at  decedent  s  death,  shall  be  used  for  the 
payment  of  the  debts  and  expenses,  to  the  ex- 
clusion of  debts  subsequently  created  by  the 
executor;  if  the  estate  has  been  increased  by 
business  the  original  creditors  should  alone  sbare 
in  the  estate  as  it  came  to  the  executor,  and  the 
creditors  of  the  business  alone  have  the  in- 
crease. Jd,  A  seat  or  membership  in  a  stock 
exchange  is  property  subject  to  be  applied  to  the 
debts  of  the  owner.    (Cal.)  713. 

Jmolvency;  protection  of  rights  of  creditors. 
Insolvency  is  an  inability  to  fulfill  one's  obli^ 
tions,  and  general  inability  to  answer  for  exist- 
ing liabilities  capable  of  being  enforced  in  a  court 
of  justice.  (Colo.)  765.  After  a  corporation 
for  profit  has  become  insolvent  and  ceased  to  act, 
it  cannot  create  valid  preferences  over  creditors 
or  over  a  subsequent  general  assignment.  (Ohio) 
378.  Directors  of  an  insol  vent  corporation  can- 
not prefer  themselves  as  creditors.  (R.  I.)  361. 
In  case  of  insolvency  they  become  trustees  for 
the  creditors.    They  cannot  take  a  mortgage  of 
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the  company's  property  pending  an  action 
against  it  for  damages* for  injuries  resulting 
from  negligence  of  the  company.  Id,  Lands 
of  an  insolvent,  which  are  not  administered 
in  the  bankruptcy  proceedings  against  him, 
remain  subject  to  the  Hen  of  judgments  from 
which  he  is  thereby  discharged;  hence  he  can- 
not, after  his  discharge,  purchase  such  judg- 
ments and  keep  them  open  for  protecting  sub- 
seuuent  purchasers  of  the  lands.    (S.  C.)  721. 

Fraud  and  fraudulent  tranters  and  convey- 
anees.  A  husband,  while  he  is  solvent,  may 
make  a  gift  to  his  wife  of  a  horse  and  bug^; 
and,  although  he  should  thereafter  use  it  him- 
self more  or  less,  but  not  to  the  exclusion  of  his 
wife,  the  gift  will  be  valid  under  the  California 
CiJnl  Code,  §  8440.  (Cal. )  579.  An  agreement 
that  the  chattel  mortgagor  shall  remain  in  pos- 
session and  dispose  of  the  property  for  his  own 
use  i-enders  the  mortgage  fraudulent  as  to  cred- 
itors. Such  agreement  may  be  proved  by  parol 
or  inferred  from  facts.  (N.  Y.)  187.  'The  ad- 
ministrator of  the  mortgagor  represents  the 
creditors,  and  majr  disaffirm  and  treat  as  void 
a  mortgage  made  in  fraud  of  their  rights,  and 
mav  taxe  possession  of  and  sell  the  property 
and  give  a  good  title  to  ti^e  same.  Id.  A  con- 
fession of  judgment  agreed  to  be  kept  from  the 
public  is  constructively  fraudulent  as  to  cred- 
itors who  have  given  credit  on  the  fictitious 
financial  standing  afforded  by  the  concealment. 
(Colo.)  765.  An  agreement  to  keen  a  confes- 
sion of  judgment  from  the  public  is  sufficient 
to  establish  a  confederation  to  the  prejudice  of 
creditors,  which  will  admit  evidence  of  the 
acts  and  declarations  of  the  parties  in  an  action 
by  creditors  to  gain  prioritv  over  the  judgment. 
Id,  A  decree  setting  aside  a  conveyance  as  a 
fraud  on  creditors  does  not  make  the  deed  in- 
valid as  to  anyone  except  such  creditors. 
(Ark.)  870. 

Voiuntarif  eonvef/ance.  A  conveyance  by  a 
husband  to  his  wife,  of  his  eiq^ectancy,  by  an 
insolvent  heir  presumptive,  upon  consuleration 
of  love  and  affection,  is  invalid  as  against  his 
creditors.    (Tenn.)  122. 

Corporations.  Fraud  in  the  organization  of 
a  corporation  or  in  issuance  of  its  stock  is  not 
an  element  necessary  to  the  liability  of  its  stock- 
holders for  corporation  debts.  (Iowa)  649. 
Evidence  that  the  value  of  the  pro|)erty  taken 
in  exchange  for  its  stock  was  believed  to  be 
greater  than  it  proved  to  be  is  not  admissible  in 
an  action  against  the  shareholder.  Id.  A 
holder  of  such  stock,  an  organizer  and  pro- 
moter of  the  corporation,  is  liable  to  its  cred- 
itors for  the  difference  between  the  par  value 
of  the  stock  and  what  was  actually  paid  for  it. 
Id,  A  stockholder  cannot  set  up  a  claim  on 
the  corporation  against  his  liability  to  it.    Id. 

Receiver.  The  righ  t  of  a  creditor  to  sequester 
the  debtor's  property  by  aftachment  is  suspend- 
ed by  the  appointment  of  a  receiver,  who,  as 
agent  of  the  law,  takes  possession  of  debtor's 
property  for  division  among  all  the  creditors. 
(Conn.)  300.  A  receiver  is  neither  a  necessary 
nor  a  proper  paity  in  an  action,  after  his  dis^ 
charge,  to  reform  a  contract  made  with  him. 
(Colo.)  480.  The  authority  of  a  receiver  of  a 
railroad  company  to  make  special  transporta- 
tion rates  is  presumed  until  the  contrary  is 
shown.    Id. 

Conveyancs  by  deed.  In  the  constructiou  of  a 
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deed,  where  a  doubt  exists  between  two  descrip- 
tions, the  grantee  may  elect  the  one  most  favor- 
able to  him;  and  if  a  particular  description  is 
defective,  the  general  description  will  be  given 
effect,  and  a  description  by  reference  to  a  re- 
corded deed  will  be  accepted,  although  it  de- 
scribes more  land.  (111.)  276.  Conditions  sub- 
sequent are  not  favored  in  law,  and,  unless  the 
intent  is  clear,  they  will  be  construed  ra^er  as 
covenants.  No  one  except  the  grantor,  his  heirs 
or  devisees,  can  take  advanta^ge  of  a  condition 
subsequent.  Id,  A  covenant  in  a  deed,  restrict- 
ing the  mode  of  use  of  land,  is  extinguished  by 
the  subsequent  vesting  of  title  to  both  tracts  in 
one  person.  (N.  Y.)492.  A  purchaser  after  deed 
made  has  no  remeay  except  upon  the  covenants 
in  the  deed,  unless  the  seller  is  insolvent.  The 
measure  of  damages  upon  the  covenant  of 
seisin  will  be  the  price  paid;  and  a  recovery 
will  operate  practically  as  a  rescission .  (Tenn. ) 
46.  A  grantor  who  has  placed  the  deed  upon 
record,  and  his  heirs,  are  estopped  from  setting 
up  title  on  the  ground  of  nondelivery  of  deed 
against  a  purchaser  without  notice  and  in  good 
faith.  (Ga.)121.  Technical  words  in  a  clause 
of  a  deed  may  be  disregarded  so  as  if  possible 
to  avoid  forfeiture  under  a  condition  sub- 
sequent (N.  Y.)  422.  Words  alone  cannot 
create  a  condition  subsequent  or  create  a  pos- 
sible future  forfeiture.  Id.  Applied  where  it 
appears  that  the  office  of  a  clause  is  simply  to 
restrain  the  generalitv  of  a  preceding  clause. 
(N.  Y.)  492.  A  deed  reserving  a  water  right, 
without  prejudice  to  rights  which  grantee  al- 
ready haSy  is  not  an  admission  of  grantor's  title 
to  the  water,  or  the  truth  of  his  description. 
(N.  Y.)  417. 

Notice,  The  depositing  a  letter  in  the  post- 
office,  addressed  to  a  party  at  his  place  of  busi- 
ness, is  prima  facie  evidence  that  he  received  it; 
and  if  he  has  changed  his  place  of  business  and 
informed  the  postoffice  authorities  of  it,  there 
is  a  presumption  that  the  letter  has  been  deliv- 
ered at  the  new  address.  (Mass.)  48.  One  who 
adopts  an  act  done  in  his  behalf  by  another 
without  authority  is  chargeable  with  such 
other's  knowledge  of  all  material  facts.  (N.H.) 
712. 

Constructive  notice.  The  rule  of  construct- 
ive notice  of  all  that  appears  in  other  deeds  or 
instruments  referred  to  in  one's  title  deeds  as  af- 
fecting his  title  does  not  apply  to  collateral  in- 
struments referred  to  relating  only  to  the  con- 
sideration. (Tenn.)  45.  Constructive  notice 
of  a  will  from  a  public  record  extends  only  to 
persons  acquiring  rights  resting  on  it,  and  not 
to  those  acquiring  titles  wholly  independent. 
Id.  A  mortgagee  is  not  held  to  notice  of  a 
subseouent  ae^  or  mortgage,  nor  is  he  re- 
quirea  to  search  the  records  from  time  to  time  to 
obtain  such  notice;. one  interested  as  a  sub- 
sequent purchaser  or  lienor  must  bring  home 
to  the  nrst  mortgagee  actual  notice  of  his 
equities.  (HI.)  276.  There  can  be  no  fraud- 
ulent concealment  of  a  fact  of  which  a  partv 
has  only  constructive,  and  not  actual,  knowl- 
edge.   {Tenn.)  45. 

Landlord  and  tenant.  Where  a  tenant  sur- 
renders his  lease,  a  sublessee  notified  thereof, 
who  pays  rent  to  the  landlord  and  subsequently 
pays  rent  in  arrears  and  applies  for  a  new  lease, 
is  deemed  to  assent  to  the  surrender,  and  be- 
comes a  tenant  at  wHl.  (Mass.)  206.  He  cannot 
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hold  his  sublease  without  payment  of  rent.    JtL 
If  the  sublease  is  assigned  to  the  landlord  the 
latter  may  sue  for  the  accruing   rent.    Id^ 
Where  a  tenant  at  will  denies  his  laodlord't 
title,  and  asserts  an   adverse  possession,  the 
tenancy  may  be  terminated    without    notice 
to  quit,    and   a   disclaimer  of   tenancy    dis- 
penses with  notice.     Id,    After  termination 
of  such  tenancy  the  tenant  at  will  cannot  re- 
cover  damages   for  dispossession.    Id,     The 
surrender  of  a  lease  within  the  year  by  a  tenant 
from  year  to  year  does  not  affect  his  subtenant 
with  like  provision  as  to  continuance.     (Pa.) 
851.    In  such  case  the  subtenant  becomes  by 
implied  attornment  the  tenant  of  the  origin^ 
lessor.    Id.    To  sustain  an  avowry  for  rent  in 
arrears  the  relation  of  landlord  and  tenant  most 
be  shown  as  to  the  premises  on  which  seizure 
is  made,  if  the  goods  distrained  are  thoee  of  a 
stranger.    Id,    A  U  ssee  cannot  recover  from 
the  lessor  for  damages  sustained  by  failure  to 
repair  damages  to  &e  building,  caused  by  un- 
avoidable accident,  in  the  absence  of  an  express 
covenant  to  that  effect.    (W.  Ya.)  400.      The 
law  will  not  imply  such  a  covenant.    Id.    A 
stipulation   that  a  lease  shall  be  void  if  any 
payments  remain  unpaid  for  thirty  days  does 
not  make  a  forfeiture  for  delay  in  payment  ab- 
solute and  self  operative  without   action  bv 
either  party.    (Pa.)  78 L    It  is  not  a  lessee's 
duty  to  take  measures  to  gain  possession  of 
the  property  where  another  holding  rightfully 
under  the  lessor  retains  possession.    (Ooon.) 
572.    The  measure  of  damages  in  such  cases 
is  the  rent  paid  and  the  difference  between  the 
rent  agreed  to  be  paid  and  the  value  of  the 
term,  with  special  damages  which  he  shows  he 
is  entitled  to.     Id.     But  not  the  amounts 
he  was  compelled  to  pay  to  clerk  for  release 
from  contracts,  or  for  depreciation  of  goods, 
where  the  lessor  did  not  request  him  to  hire 
clerks  and  purchase  goods,  or  know  that  he 
was  about  to  do  so.    Id.    The  rule  allowing 
only  nominal  damages  for  breach  of  a  cove- 
nant in  a  lease  has  never  been  adopted  in  this 
State.   Id.  A  lessee  cannot  avail  himself  of  his 
own  act  to  vacate  a  lease,  applied  to  the  cov- 
enants in  an  oil  lease.    (Pk)  608. 

Corporations.  Where  the  declared  objects 
of  a  corporation  are  mining  and  manufacture, 
it  has  no  implied  authority  to  carry  on  a  gen- 
eral mercantile  business,  nor  to  buy  the  manu- 
factures elsewhere  for  the  purpose  of  trade. 
(Ala.)  100. 

Railroad  companies,  A  railroad  company 
has  the  right  to  transfer  its  roads  and  franchises. 
(Iowa)  7^.  Before  completion  of  its  road,  it 
may  transfer  it  to  another  company  and  still 
preserve  its  right  to  the  tax  levied,  voted  in  aid 
of  its  construction,  but  not  without  tender  or 
delivery  of  its  stock.    Id. 

Carrier^s  lien,  A  carrier's  lien  for  freight  is 
lost  by  a  negligent  deliveTT  to  the  consignee 
and  cannot  be  enforced  against  a  bonajide  pur- 
chaser from  hhn;  and  neither  the  carrier  nor 
the  vendor  can  recover  the  goods  from  him. 
(N.  C.)  611. 

Master  and  servant,  A  contract  by  a  firm 
with  its  employ^  for  personal  services  for  one 
year  at  a  given  rate  per  month  is  dissolved  by 
'dissolution  of  the  nrm  within  the  year  by 
the  act  of  Gkx).  (Ga.)  405.  An  employ^,  self 
recommended,  may  be  dismissed  if  found  in 
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eompetent.  (Md.)  769.  The  remedies  of  a 
seirant  wronfffull^r  discharged  are  either  to 
hring  a  special  action  for  breach  of  the  con- 
tract, whether  his  wages  are  paid  to  the  time 
of  discharge  or  not,  or  treat  the  contract  as  re- 
scinded and  sue  upon  quantum  meruit,  (Md.) 
769.  His  election  to  sue  on  quantum  meruit  is 
a  bar  to  an  action  for  the  breach.    Id, 

Partnership,  A  contract  made  in  the  name 
and  for  the  benefit  of  a  projected  limited  part- 
nership is.enforcible  as  a  contract  made  by 
general  partners.  (Mass.)  680.  A  judgment 
against  a  limited  partnership,  in  an  action  on  a 
contract  made  before  its  orgaoization,  is  not  a 
bar  to  a  suit  by  its  members  as  general  part- 
ners. Id,  Damages  for  breach  of  contract  to 
furnish  machinery  may  include  loss  suffered 
from  consequent  inability  successfully  to  estab- 
lish and  fit  out  the  proposed  business.    Id. 

Lien  of  corporation  on  its  stock.  In  the  ab- 
sence of  statutory  prohibition  a  loan  of  money 
by  a  corporation  on  its  own  capital  stock  is  not 
iutra  vires;  the  acceptance  of  a  certificate,  and 
anbeequenUy  borrowing  money  from  the  bank, 
creates  an  implied  contract  that  the  stock  is  to 
stand  as  security.  (Cal.)2d8.  The  lien  ex- 
tend to  advances  made  after  the  transfer, where 
the  assignee  has  given  no  notice  of  the  trans- 
fer, and  the  equities  of  the  bank  in  such  case 
constitute  a  defense  to  an  action  for  refusal  of 
the  bank  to  make  a  transfer  of  the  stock  on  its 
books.  Id,  The  condition  of  such  certificate 
is  sufficient  to  put  a  purchaser  on  inquiry,  and 
he  takes  an  equity  inferior  to  that  of  the  bank. 
Id,  That  there  is  no  by-law  authorizing  such 
a  condition  is  immaterial,  or  that  there  are  sub- 
sequent by-laws  which  do  not  forbid  the  lien. 
Id,  Nor  is  such  lien  dependent  upon  usa^, 
nor  is  it  waived  by  not  having  usually  been  in- 
sisted on.    Id, 

Tenants  in  common,  A  judgment  in  favor 
of  one  tenant  in  common  against  an  adverse 
claimant  inures  to  the  benefit  of  his  co-tenants! 
(Ca].)407.  Where  a  member  of  a  fluctuating 
class,  to  whom  land  is  devised,  conveys  to  a 
third  person,  the  latter  is  not  a  tenant  in  com- 
mon with  others  of  the  class.    (Tenn.)  46. 

Trademarks.  The  United  States  Act  of  1876, 
imposing  penalties  for  infringement  of  trade- 
marks, was  not  vivified  or  given  operative  force 
by  the  Act  of  1881  in  reference  to  trademarks. 
(U.  S.  0.  Ct.  Mo.)  180.  A  manufacturer  who 
has  the  right  to  use  upon  his  goods  a  label 
adopted  by  a  labor  union  may  maintain  a  bill 
to  enjoin  the  making  of  counterfeits  of  such 
labels,  and  their  sale  and  use  as  genuine,  where 
he  shows  special  pecuniary  damage.  (Mo.) 
614.  When  the  article  to  which  a  geographi- 
cal name  is  applied  is  the  product  of  the  place 
named,  the  term  cannot  be  used  as  a  trade 
name  by  one  to  the  exclusion  of  others,  owners 
of  like  products  of  the  same  place,  although 
the  tract  is  not  an  independent  region,  and  can- 
not be  considered  a  separate  coal  basin  or  sub- 
basin.  (Pa.)  699.  The  trade  name  of  any  nat- 
ural product,  though  not  strictly  a  trademark, 
is  a  species  of  property  and  will  be  afforded  the 
same  protection.  Id,  All  rights  in  trademarks 
possessed  by  one  who  has  transferred  the  busi- 
ness in  which  such  trademarks  were  used  will 
be  assumed  to  have  passed  to  the  latter  by  the 
assjffnment    Id, 

FiUent  righti,     A  machine  only  used  for 
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gambling  purposes  is  not  a  useful  device.    (Q. 
S.  act.  111.) 784. 

Actions  by  and  against  corporations,  A  cor- 
poration is  not  estopped  by  recovering  the  ben 
efit  of  its  contract  ultra  vires  from  setting  up 
its  invalidity  in  a  suit  to  enforce  it  (Ala.)  100. 
An  action  for  money  had  and  received  will  not 
lie  for  such  a  loan,  although  the  money  was 
used  in  paying  debts  of  the  corporation,  where 
the  treasurer  was  a  defaulter  and  embezzler 
and  may  reasonably  be  presumed  to  have  bor- 
rowed it  to  cover  up  his  default  and  escape  de- 
tection. (Mass. )  641.  One  who  takes  in  pledge 
a  certificate  of  stock  to  secure  the  private  debt 
of  an  officer  of  the  corporation,  with  power  to 
issue  such  certificates,  is  required  to  investigate 
the  title,  to  be  protectidd  as  an  innocent  bolder. 
(Mass.)  849.  A  corporation  may  be  held  liable 
in  damages  for  fraud  of  its  oflfcera  in  issuing 
stock,  where  it  cannot  issue  valid  shares  in 
place  of  the  fraudulent  issue,  such  damages  to 
be  measured  by  the  market  value  of  valid  stock. 
(Mass.)  716.  A  purchaser  of  stock  receiving 
new  certificates,  although  fraudulently  issued, 
if  he  acts  in  good  faith,  is  entitled  to  protection 
as  a  bona  fide  purchaser.  Id,  An  individual 
can  only  maintain  an  action  when  some  right 
of  his  own  has  been  invaded.  (Mass.)  179.  A 
son  cannot  avail  himself  of  a  collateral  promise 
made  for  his  benefit  to  his  father  by  the  payee 
of  the  note.  (Mass;)  48.  The  nearness  of  the 
relation  does  not  change  the  rule  of  law;  such 
a  promise  would  operate  to  defeat  such  suit. 
Id,  Money  loaned  to  a  corporation  may  be  re- 
covered back  where  it  had  at  the  time  no  power 
to  make  the  contract.  Such  a  contract  is  not 
renewed  by  a  subsequent  Act  authorizing  it 
to  make  such  contract,  but  which  does  not  em- 
power it  to  renew  iL    (R.  I.)  676. 

Election  of  remedy.  Where  parties,  knowing 
of  a  fraud  which  entitles  them  to  rescind  the 
contract,  obtain  an  attachment  against  the  oth- 
er party  as  their  debtor,  they  elect  their  remedy 
and  waive  the  right  to  disaffirm  the  contract. 
(N.  T.)  693.  An  action  by  a  county  lies  against 
its  treasurer  and  his  sureties  on  his  official  bond 
without  firat  obtaining  leave  of  court.  (Minn. ) 
786.  Neither  the  negligence  of  duty  nor  actual 
malfeasance  facilitating  the  conversion  of  the 
public  funds  by  the  treasurer  is  a  defense  to  such 
action.    Id, 

Pleadings  in  action  on  contract.  The  obli- 
gations of  a  contract  are  found  in  the  terms 
of  the  agreement,  and  the  terms  must  be  stated 
iu  the  pleading  in  an  action  thereon.  (Colo.) 
769.  An  agreement  which  constitutes  a  con- 
sideration for  a  written  agreement  should  be 
set  out  in  each  count  of  the  declaration. 
(Mass.)  686.  In  an  action  by  vendor  for  refusal 
to  accept  and  pay  for  goods,  a  complaint  which 
nowhere  alleges  that  defendant  purchased  or 
agreed  to  accept  or  pay  for  the  goods,  states  a 
unilateral  contract.  (Colo.)  769.  The  liberal- 
ly of  amendments  under  the  Code,  stated.  Id, 
If  facts  well  pleaded  entitle  a  party  to  any  re- 
lief, a  demurrer  as  to  insufficiency  of  facts  to 
constitute  a  cause  of  action  will  not  be  sus- 
tained. (Colo.)  480.  The  defense  of  usury  is 
persona],  and  cannot  be  availed  of  by  a  pur- 
chaser of  the  equity  of  redemption.  (Is  eb. )  466. 
Pleas  of  incompetency  and  of  a  former  judg- 
ment are  not  bad  as  amounting  only  to  the  gen- 
eral issue  in  an  action  on  a  contract  for  services; 
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they  are  pleas  of  confession  and  avoidance. 
(Md.)  759.    A  bad  reply  to  a  bad  answer  ia 

f3od  on  demurrer  to  the  reply.  (Ind.)  126. 
be  bearing  of  an  exception  to  a  libel  in  ad- 
miralty must  be  decided  on  the  pleadings,  not 
on  affidavit.    (CJ.  8.  D.  C.  N.  Y.)  464. 

Statute  of  Limitations,  A  written  acknowl- 
edgment must  itself  identify  the  debt  to  which 
the  promise  attaches,  where  there  are  distinct 
obligations.    (Ark.)  748. 

"^Tdict,  The  court  should  direct  a  verdict 
where  the  proof  so  preponderates  that  a  verdict 
against  it  would  be  set  aside.  (N.  Y.)  802.  A 
verdict  will  be  directed  for  plaintiff  in  an  ac- 
tion to  recover  the  contract  price  of  goods  sold 
by  sample  under  a  written  contract,  and  a  mo- 
tion by  defendant  to  send  the  case  to  the  junr, 
which  states  no  question  of  fact  which  he  de- 
sires submitted  to  them,  will  be  denied.  (N.  Y.) 
640.  Where  both  parties  ask  the  court  to  di- 
rect a  verdict,  the  court  may  draw  the  same  in- 
ferences from  the  proofs  as  the  lury  might 
have  done.  (N.  Y.)  886.  A  verdict  simply 
"for  the  plaintiff,"  in  an  action  on  a  promissory 
note,  and  account  stated,  but  neither  damages 
nor  amount  plaintiff  is  entitled  to  recover  benig 
fixed,  is  fatally  defective.  (Md.)  756.  An 
amendment  of  such  a  verdict  by  direction  of 
the  court  after  separation  of  the  jury  is  errone- 
ous. Id.  The  testimony  of  jurors  will  not  be 
received  to  impeach  their  own  verdict  ( W.  Va. ) 
528. 

DamaffesfTrhreadkcfeinUraet,  The  measure 
of  damages  for  refusal  to  perform  a  contract  to 
purchase  lumber  is  the  profit  which  plaintiff 
could  have  made  but  for  the  breach.  (Wis.) 
493. 

BepleviTi,  Where  property,  the  subject  of 
several  conditional  sales,  is  mingled,  and,  so 
mingled,  comes  in  the  possession  of  the  receiver 
of  the  vendee,  and  the  property  belonging  to 
each  owner  cannot  be  identified  or  the  amount 
ascertained,  neither  of  them  can  recover  for  his 
specific  property.    (Conn.)  800. 

Mavdamus.  Mandamus  will  issue  to  require 
a  public  telephone  company  to  furnish  the  same 
facilities  to  one  telegraph  company  which  it 
does  to  another,  and  the  licensor  of  the  tele- 
phone company  is  not  a  necessary  party.  (V t ) 
161.  It  is  not  the  proper  proceeding  to  try  ti- 
tle to  office.    (Or.)  115. 

Supplementary  proceedings.  In  proceedings 
supplementary  to  execution  it  is  proper  to  or- 
der an  execution  debtor  to  make  an  assignment 
to  a  receiver  of  his  title  to  a  seat  in  a  stock  ex- 
change.   (Cal.)  718. 

Equity,  No  one  can  be  permitted  to  profit 
by  his  own  fraud,  or  to  take  advantage  of  his 
own  wrong,  or  to  found  a  claim  upon  his  own 
iniquity,  or  to  acquire  property  by  his  own 
crime.  (N.  Y.)  840;  (Pa.)  608.  One  who buvs 
the  land  at  foreclosure  of  a  deed  of  trust  safe, 
with  no  object  but  the  extinguishment  of  the 
creditor's  remedies,  Is  not  thereby  guilty  of 
fraud  upon  others  interested.  (Tenn.)  45. 
Where  the  answer  to  a  bill  for  injunction  is 
given  under  oath,  the  injunction  is  rightly  dis- 
solved.   (Ala.)  884. 

Injunction  to  abate  a  nuisance.  That  which 
is  declared  by  a  valid  statute  to  be  a  nuisance  is 
in  law  a  nuisance,  and  the  fact  that  keeping  it 
is  a  crime  does  not  prevent  its  abatement  in 
equity     (Mass.)  198.    In   Massachusetts  the 
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right  to  proceed  in  equity  to  abate  a  nuiaaiice 
is  fully  recognized,  and  the  statute  provides  for 
a  trial  by  jurjr  in  equity  cases  in  which  that 
mode  of  trial  is  deemed  by  the  court  to  be  de- 
sirable. Id,  The  principles  which  govern  an 
application  for  injunction  under  the  statute  are 
the  same  as  appl  v  to  other  kinds  of  public  nui- 
sance. 2d,  In  hearings  upon  applications  for 
preliminary  inlunctions  and  orders  pendente  lite 
in  suits  in  equity,  parties  have  no  constitutional 
right  to  a  trial  by  juiy.  The  ordering  of  a  pre- 
liminary injunction  is  within  the  dis^tion  of 
the  judge.  Id,  The  inheritors  of  an  estate  on 
the  death  of  a  life  tenant  are  not  responsiMe 
for  a  nuisance  maintained  on  the  prenuses  be- 
fore they  descended  to  them  of  which  they  had 
no  notice  and  which  it  was  the  duty  of  the 
lessee  to  remove.  (N.  Y.)  449.  It  is  incam- 
bent  on  any  person  seeking  to  enforce  the  land- 
lord's responsibility  to  show  that  he  had  notice 
of  the  nuisance.  Id.  The  receipt  of  rent  does 
not  impose  such  respondbility .  Id.  The  right 
to  go  upon  the  premises  and  make  repain  will 
not  itself  render  the  owners  of  premises  liable. 
Id, 

False  representtMans.  The  person  to  whom 
a  false  statement  is  made  with  a  view  to  his  al- 
tering his  position  may  hold  the  other  bonnd, 
and  the  state  of  facts  r^^tes  the  matter. 
(N.  Y.)  69a 

Reformation  of  eoniraet,    Bqoity  will  so  re- 
form a  written  contract  as  to  make  it  ezpresi 
the  intention  of  the  parties,  although  their  mis- 
take was  one  of  law.    (N.  H.)  718.    When  a 
written  contract  does  not  express  the  actual 
contract  the  remedy  is  by  reformation;  when 
it  does  not  express  the  understanding  of  the 
parties  the  remedy  is  by  rescission  or  cancella- 
tion, and  sometimes  by  rectification^    (Msssl) 
152.    Mutual  mistake  is  a  mistake  common  to 
all  parties  and  usually  concerning  the  contents 
or  legal  effect  of  the  instrument.    Id.    Where 
each  party  misunderstood  the  understanding 
of  the  other,  it  is  a  common  mistake  as  to 
subject  matter,  and  not  a  mutual  mistake  in  its 
description.    Id,    An  honest  misunderstanding 
between  the  parties,  where  the  grantee  drew 
the  deed  according  to  his  understanding,  and 
the  grantor  executed  it  without  knowledge  of 
its  contents,  cannot  be  reformed  against  the  con- 
sent of  the  grantee,  nor  can  the  grantor  retain 
the  consideration,  and  the  grantee  must  render 
an  account  of  the  rents  and  profits  while  the 
land  was  in  his  possession.    Id.    In  an  action 
to  reform  a  contract,  it  is  not  error  to  submit  all 
the  issues  to  the  jury  in  the  first  instance,  if  the 
court  afterwards  makes  and  files  findings  of 
fact  and  conclusions  of  law  sustaining  refor- 
mation of  the  contract.  (Wis.)  498.   A  contract 
which  on  its  face  provides  a  date  for  perform- 
ance anterior  to  date  of  contract  must  be  first 
reformed  before  a  suit  for  its  breadi  can  be  sn$ 
talned.    Id.    A  mutual-benefit  certificate  may 
be  reformed,  after  the  death  of  the  member,  to 
make  the  benc^t  payable  to  his  administrator. 
(N.  H.)  712. 

Enforcement  of  performance  of  eontraet. 
Where  parties  have  exchanged  lands,  but  have 
not  executed  deeds,  a  parol  rescission  of  their 
contract,  followed  by  part  performance  and  res- 
toration of  possession  by  one,  will  be  enforced 
against  the  other  without  admission  or  clear 
proof  of  terms  of  the  contract,  but  not  in  the 
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abfiODce  of  proof  ot  good  titles.  (W.  Va.)  245. 
A  verbal  promise  made  by  a  father  to  give  bis 
son  land,  if  the  son,  induced  bv  the  promise, 
has  taken  possession  and  expended  labor  on  it, 
will  be  enforced  in  equity.  (W.  Va.)  828.  But 
if  the  father  had  required  specific  improve- 
ments to  be  made  thereon,  this  would  be  a  con 
dition  precedent  to  the  right  of  the  son  to  a 
deed  therefor.  Id.  Where  the  donee  fulfilled 
the  conditions  precedent,  a  court  of  equity  will 
regard  the  donor  as  trustee  for  the  donee,  whose 
possession  will  be  notice  to  all  the  world  of  his 
equitable  title.  But  if  the  donor  sell  the  land 
and  the  donee  delays  the  assertion  of  his  title  for 
nineteen  years,  and  until  after  the  death  of  the 
donor,  equitv  will  not  enforce  the  makinfi:  of 
the  legal  title  to  the  donee.  In  such  case,  if 
suit  were  not  instituted  for  thirty-one  years, 
equity  would  not  grant  relief,  if  the  terms  and 
conditions  of  the  agreement  were  not  clear.  Id, 
A  contract  which  is  a  fraud  upon  the  court  and 
the  parties  in  litigation  is  against  public  policy » 
and  neither  party  can  enforce  it.  (Cal.)  41^. 
A  purchaser  will  not  generally  be  compelled  to 
take  a  title  when  there  is  a  defect  in  the  record 
title,  or  an  apparent  incumbrance  which  can  be 
cured,  removed  or  defeated  onlv  by  such  evi- 
dence. CN.  Y.)  654.  A  good  title  means,  not 
merely  a  valid,  but  a  marketable,  title,  which 
can  again  be  sold  or  mortgaged  to  a  person  of 
reasonable  prudence.  Id,  A  Judgment  dock- 
eted against  a  man  holding  the  title  to  premises 
in  his  own  name,  but  in  fact  in  the  right  of  a 
firm  to  which  he  belongs,  is  such  a  doud  on 
the  title  of  his  grantee  that  a  purchaser  by  con- 
tract from  the  trustee  may  refuse  to  complete 
his  purchase.  Id.  An  apparent  restriction  as 
to  the  use  of  propertv  contracted  for  will  jus- 
tify a  refusal  to  fulfill  the  contract,  if  a  pre- 
viously executed  lease  was  at  the  time  of  con- 
tract missing  and  unrecorded.    (N.  T.)  422. 

FbrecUmire;  marshaling  ousts.  Where  two 
creditors  stand  in  equal  equity,  one  having  se- 
curity upon  two  funds,  the  other  upon  only  one 
of  the  funds,  the  former  must  proceed  prima- 
rily a^inst  the  fund  upon  which  the  latter  has 
no  claim,  and  so  shape  his  remedy  as  to  pre- 
serve the  equity  of  the  other  whose  lien  extends 
to  but  one  fund.  But  this  does  not  apply 
where  the  two  funds  belong  to  separate  debtors; 
nor  does  it  apply  as  between  debtor  and  cred- 
itor; nor  will  U  be  applied  to  the  delay  or  pre- 
vention of  the  prior  creditor  from  reaiiziog  his 
whole  debt  or  so  as  to  impair  his  security.  (111.) 
276.  The  rule  applies,  however,  to  a  prior 
Judgment  creditor,  and  successive  mortgagees 
and  purchasers  from  the  mortgagor,  who  may 
insist  that  the  estate  retained  bv  the  mortgagor, 
the  equity  of  redemption,  be  first  subjected  to 
the  mortfirage  debt,  and  that  their  interests  in 
such  equity  of  redemption,  subject  to  the  rights 


of  the  first  mort^gee,  be  made  liable  in  inverse 
order  of  alienation;  and  where  a  part  only  of 
mortgagor's  equity  has  passed  from  him  bv  ex- 
ecution sale,  the  right  of  foreclosure  will  be 
limited  to  the  amount  equitably  enforceable 
against  such  part.    Id, 

Trial  practice  and  procedure.  Under  the 
Indiana  Law  one  who  has  already  served  in  the 
same  court  as  talesman  in  a  previous  cause 
cannot  serve  again  at  the  same  term;  and  one 
not  of  a  regular  panel  cannot  be  placed  oh  the 
jury  by  the  sheriff  without  direcflbn  of  the 
court.  (Ind.)  258.  The  fact  that  a  Juror  is  a 
resident  taxpayer  of  the  city  is  a  good  cause 
for  challenge  in  an  action  for  damages  against 
the  city  for  injuries  caused  by  a  defective  side- 
walk. Id,  A  party  calling  a  witness  is  not 
precluded  from  proving  the  truth  of  any  par- 
ticular fact  by  any  other  competent  testimony. 
(Colo.)  286.  A  witness,  five  years  a  resident  of 
his  present  abode,  cannot  be  impeaehed  by 
proof  of  his  reputation  where  he  formerly  re- 
sided. (Iowa)  814.  Testimony  of  a  person 
that  he  bought  or  sold  oil  at  certain  places  at 
which  he  was  not  present, through  agents  direct- 
ed by  telegrams,  is  not  inadmissiUe  as  secon- 
dary evidence  of  facts  which  the  agents  should 
be  produced  to  prove.  (Pa.)  615.  A  declara- 
tion by  a  stranger  to  the  controversy,  since  de- 
ceased, against  his  pecunuiry  interest,  is  admis- 
sible evidence,  as  an  exception  to  the  rule 
excluding  hearsay.  (W.  Va.)  528.  A  mere 
certificate  of  a  clerk  of  a  county  court  is  not  ad- 
missible as  evidence  of  the  assessment  of  a 
person  or  his  property.  Id,  The  personal- 
property  book  itself  is  not  admissible  to  show 
the  value  of  the  personal  estate  of  testator 
or  his  lesratee  for  life.  Id.  In  ao  action  by 
such  surety  to  recover  money  paid  by  rea- 
son of  the  default  of  the  other  administrator, 
evidence  is  admissible,  on  behalf  of  defendant, 
that  such  administrator  took  money  belonging 
to  the  estate  and  converted  it  to  bis  own  use 
with  the  knowledge  and  approval  of  plaintiff. 
(N.  Y.)  617.  A  general  objection  to  a  map  in 
evidence  is  not  sufScient  to  raise  an  objection 
to  the  lack  of  proof  that  it  was  a  genuine  map 
published  by  order  of  the  Legislature.  (Mass.  > 
586.  An  error  in  admitting  improper  evidence 
is  cured  by  the  court's  subsequently  withdraw- 
ing it  from  the  consideration  of  the  jury. 
(Mich.)  707.  Counsel  have  no  right  to  give 
their  opinion  or  to  speak  of  thin^  not  proven 
in  respect  to  the  character  of  witnesses.  (U. 
8.  C.  Ct.  Ind.)  406.  There  is  no  error  in  al- 
lowing counsel  to  comment  upon  the  failure  of 
defendant  to  produce  witnesses.  (Wis.)  779. 
An  instruction  assuming  certain  acts  done  and 
declarations  made,  where  the  evidence  thereon 
was  conflicting,  is  erroneous.    (Iowa)  814. 
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Damages  for  negligence.  The  rule  requiring 
the  keeper  of  a  public  place  of  business  to  ex- 
ercise care  to  avoid  accidents  or  injury  to  per- 
sons entering  on  business  does  not  apply  to 
parts  of  the  building  used  for  private  purposes; 
and  one  entering  in  such  private  apartments 
cannot  recover  for  injuries  sustained  thereby. 
One  who  enters  private  apartments  as  a  mere 
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licensee  does  so  at  Ms  own  risk.  (Cal.)  581. 
To  justifv  a  submission  of  a  cause  to  the  jury 
in  an  action  for  damages  for  personal  injuries 
caused  by  a  fall  througn  an  unguarded  opening 
in  def  enaant's  premises,  there  must  be  evidence 
showing  a  wrongful  act,  or  some  omission  of 
duty  which  the  owner  owes  to  the  public. 
(N.  Y.)  794.    The  owner,  who  has  leased  his 
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premises,  and,  pendine  completion  of  per- 
maDent  safeguaras,  bad  takea  temporary  pre- 
cautions to  guard  an  opening,  cannot  be  held 
liable  for  iDjuries  sustained  by  a  person  by  fall- 
ing through  the  same  while  the  opeuiBg  is 
temporarily  removed  by  the  act  of  a  stranger. 
Ordinary  care  only  is  demanded  of  the  owner 
of  property  with  respect  to  rights  of  third 
parties.  (N.  Y.)  794.  The  proprietor  of  a 
patent  medicine  is  liable  for  injury  sustained 
on  account  of  its  poisonous  effect  upon  a  pur- 
chaser fnfti  a  druggist,  when  used  according 
to  the  prescription  printed  on  the  bottle.  (Ga.) 
612. 

For  injuries  caving  death.  Where  the  cause 
of  action  for  damages  for  death  caused  by  neg- 
ligence accrued  in  a  foreign  State,  the  declara- 
tion must  allege  some  statute  of  such  State 
Sermittin^r  the  cause  of  action  to  survive  the 
eath  of  the  injured  party.  (R.  I.)  834.  Effect 
will  not  be  ^Iven  to  a  foreign  statute  imposing 
a  penal  liability  for  neglig|ence  causing  death, 
although  a  remedy  by  civil  action  is  also  pro- 
vided thereby,  especially  if  the  remedy  here 
has  no  penal  features.  Id.  The  husband, 
widow  or  heirs  of  a  person  killed  by  negligence 
of  a  railroad  company  can  alone  maintam  an 
action  for  damages  for  such  death.  A  parent 
cannot.  (Tex.)  173.  Allegations  of  willful 
acts  or  omissions  or  gross  neglect  are  necessa^. 
Negligence  of  ordinary  servants  or  employ&, 
without  proof  of  ratification,  is  insufScient.  Id, 
A  widow  cannot  recover  for  the  death  of  her 
son  over  twenty-one  years  of  age  unlebs  he  had 
supported  her  or  contributed  to  her- support,  or 
she  had  expectation  of  pecuniary  benefit  from 
his  services.    Id, 

Municipal  corporations;  damages  for  personal 
ir^juries  from  drfectite  highway.  To  constitute 
knowledge  by  the  city  of  the  general  defect  in 
a  street  notice  of  a  particular  defect,  they  must 
at  least  be  of  the  same  character,  or  the  latter  a 
concomitant  of  the  former.  (Ohio)  606.  A 
notice  to  repair,  given  to  a  property  holder,  is 
notice  only  of  the  defect  stated  therein,  or  of 
a  defect  so  related  to  it  that  the  existence  of  the 
latter  may  be  inferred  from  the  former.  *  Id, 
Notice  to  the  alderman  of  a  ward,  a  member  in 
charge  of  the  street,  as  to  unsafe  condition  of  a 
cross-walk,  is  notice  to  the  city.  But  notice  of 
defects  ^nerally,  given  prior  to  the  particular 
defect,  IS  not  sufficient  notice.  (Mich.)  143. 
Length  of  time  of  the  existence  of  a  defect  may 
justify  a  finding  of  notice.  Previous  knowl- 
edge of  the  defect  by  the  party  injured  is  not 
a  bar  to  the  right  to  recover.  Id,  The  hus- 
band of  plaintiff,  present  at  (he  time  of  the 
accident,  is  competent  to  testify  to  her  injuries, 
and  to  the  subsequent  treatment  and  condition 
of  her  limb,  and  to  her  suffering.  (Ind.)253.  So 
her  testimony  as  to  her  subsequent  condition 
and  treatment  is  admissible.  Id.  It  may  lie 
shown  that  the  defect  was  afterwards  repaired. 
Id.  Testimony  that  others  had  previously 
stepped  into  the  hole  is  admissible  to  show  that 
the  city  had  notice  of  the  dangerous  defect.  Id, 
The  declarations  of  the  attending  physician, 
made  to  others,  are  inadmissible.  Id,  Flaintifc 
cannot  recover  for  increased  pain  or  deformity 
caused  by  her  own  negligence;  but  it  must  be 
shown  that  they  resulted  from  her  own  negli- 
gence. Id.  A  non-professional  witness  may 
give  his  opinion  of  the  condition  and  suffering 
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of  the  party  injured,  if  founded  on  hb  own 
observation.  (Ohio)  606.  In  such  action  it  is 
no  defense  to  show  that  the  corporate  funds 
had  been  exhausted  in  other  necessary  rq)ain, 
where  the  cost  could  have  been  charged  on  the 
neighboring  property.  Id,  If  between  the 
cause  of  an  injury  from  a  defective  highwav 
and  the  effect  the  negligence  of  the  iofured 
person  intervenes,  and  it  is  not  possible  to  aeter- 
mine  what  injury  is  caused  by  either,  no  action 
can  be  maintained  by  him  for  such  injury. 
(Mass.)  609.  Where  it  is  not  possible  to  di£- 
tinguish  the  damage  received  in  being  thrown 
from  a  sleigh  on  a  defective  highway,  from 
that  received  in  falling  upon  a  broken  brace  of 
a  sleigh  which  the  person  injured  was  negli- 
gent in  using,  no  recovery  can  be  had  for  the 
injuries.    ]d. 

For  injury  to  property.  In  an  action  againsi 
a  city  for  damages  for  depreciation  of  property 
by  lowering  the  street  grade,  a  witness,  after 
testifying  to  the  value  of  the  property  before 
the  grade  was  altered,  may  be  examined  as  to 
its  vfilue  afterward.  (Ran.)  775.  The  cost  of 
lowering  a  building  to  the  new  grade  is  an  ele- 
ment of  damage,  in  such  action  the  jury  may 
consider  the  result  of  their  observations  when 
sent  to  view  the  premises.  Id,  Consequential 
damages  for  injury  to  real  estate  accrue  to  the 
person  owning  the  land  at  the  time  of  the  in- 
jury; and  he  may  sue  even  after  he  sells  the 
land.  (Ind.)126.  A  complaint  which  alleges 
obstruction  to  ingress  and  egress,  and  that  the 
house  on  the  premises  was  rendered  untenant- 
able, and  that  the  fall  is  insufficient  to  carry 
tiie  water  off,  is  sufficient  without  alleging  that 
decedent  had  any  private  interest  in  the  streets 
differing  from  the  general  public  Id,  A  dty 
is  liable  for  defective  plans  for  drainage,  where 
the  plans  create  a  nuisance.  Id,  An  adminis- 
trator is  the  proper  party  to  prosecute  an  ac- 
tion for  damages  against  a  city  for  the  improper 
construction  of  a  ditch  on  decedent's  real  es- 
tate. Id.  The  city  cannot  defend  on  the 
ground  that  the  construction  was  done  in  the 
manner  contracted  for.  Jd,  Adriverofafire 
engine  cannot  be  held  to  the  same  d^ree  of 
care  as  an  ordinary  driver.  He  does  not  as- 
sume as  a  risk  of  his  employment  a  defect  in  a 
street;  and  the  provision  in  a  city  charter  that 
a  fireman  may  be  placed  on  the  retired  list 
with  a  pension  is  no  bar  to  his  recovery  for  in- 
juries sustained  in  performance  of  his  duties. 
(Mich.)  815.  Members  of  the  board  of  public 
works  of  a  city  are  not  fellow  servants  with 
the  driver  of  a  fire  engine.    Id. 

Railroad  companies,  for  it^vries  to  traveler  at 
crossing.  A  railroad  company  is  liable  for  in- 
juries to  a  traveler  at  a  crossing  by  negligence 
of  the  gateman  in  managing  the  safety  gate. 
(N.  T.)  540.  The  question  of  contributory 
negligence  of  such  traveler,  under  the  circum- 
stances of  the  occasion,  is  for  the  jury.  Id. 
The  damages  which  such  injured  traveler  may 
recover  include  expenses  of  recovery  as  regard's 
past  and  future,  where  recovery  was  not  com- 
plete at  the  time  of  the  trial.  Id.  The  fact 
that  be  called  upon  and  consulted  a  physician 
is  sufficient  to  exempt  the  physician  from  dis- 
closing information  acquired  by  him  in  a  pro- 
fessional capacity  without  showing  a  necessity 
therefor.  Id.  Negligence  of  a  railroad  com- 
pany as  to  the  conditibn  of  a  crossing  i^  not  the 
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proximate  cause  of  injariee  at  another  crossing 
madebT  the  local  authorities.  (S.  0.)  849.  A 
railroaa  company  which  has  built  a  trestle  over 
a  highway  at  a  certain  point  is  not  liable  for 
injimes  leceiTed  in  consequence  of  the  negli- 
gent construction,  by  the  highway  authorities, 
of  another  defective  crossing  under  the  trestle, 
subsequently  made  without  compliance  with 
the  statute  orwithout  notice  to  thecompany.  IcL 

For  wrongfui  Rectum  afwmenqer,  A  passen- 
ger who  leaves  a  train  delayed  by  a  wreck,  be- 
cause not  well  enough  to  remain  on  the  car,  is 
entitled  to  carriage  next  day  on  the  check  riven 
to  him  by  the  conductor;  and  if  put  o9  for 
failure  to  pay  the  extra  charge  required  on  fail- 
ure to  procure  tickets,  he  may  recover  dam- 
ages, ^y.)  8S6.  Railroad  companies  may 
aoopt  reasonable  regulations  as  to  passenger 
fares,  and  may  require  tickets  to  be  purchased 
before  boarding  trains,  under  penalty  of  ex- 
clusion or  election  therefrom,  or  of  pajrment  of 
an  increased  price  for  fare.  (La.)  817.  A  rail- 
road company  who  sells  a  ticket  as  first  claso 
for  fuU  fare  over  its  own  and  other  lines,  with 
the  printed  provision  that  it  acts  only  as  agent 
beyond  its  own  line,  is  not  liable  where  the 
holder  is  ejected  from  a  flrs^dass  car  on  an- 
other line.    fTcx.)  777. 

FcT  iv4wr^  to  derva/ta  hy  negligence.  Where 
the  common  law  gives  an  injured  emp1oy6  a 
remedy  against  his  employer,  he  may  still  sue 
under  the  same  conditions  and  recover  dam- 
ages to  the  same  extent  as  if  the  statute  adopt- 
ing the  remedy  had  not  been  passed.  (Mass.) 
667.  The  requirements  of  notice,  in  a  statute, 
only  apply  to  the  cases  lying  outside  the  com- 
mon-law rule,  unless  the  plaintifiF  insists  on 
relying  upon  the  statute  alone.  Id*  To  per- 
mit cars  coming  in  from  another  road  to  go  in- 
to a  train  with  obviously  defective  coupling 
apparatus  is  negligence  in  the  railroad  com- 
pany; and  the  fact  that  the  brakeman  is  fur- 
nished with  links  which  may  be  safely  used  in 
such  cases  will  not  relieve  the  company  from 
liability,  unless  it  was  the  brakeman's  duty  to 
inspect  the  cars,  as  to  the  condition  of  such  ap- 
pliances. (N.  Y.)750.  A  brakeman  does  not 
assume  the  risk  of  deadwood  on  cars  which  it 
is  his  duty  to  couple.  Id,  The  question  of 
his  contributoiy  negligence  in  attempting  to 
couple  cars  with  draw-heads  of  different  heights 
is  for  the  Jury.  Id.  It  is  not,  as  matter  of 
law,  negligence  in  a  brakeman  to  attempt  to 
use  a  brake  manifestly  defective  and  unsafe, 
when  he  had  no  knowledge  of  the  defect,  when 
he  was  obliged  in  a  very  brief  time  to  Judge  of 
its  safety  and  use  or  abstain  from  its  use  be- 
cause unsafe.  rPa.)  489.  Proof  that  he  was 
ac  the  brake  ana  operating  it  a  moment  before 
be  fell  from  the  car  and  was  killed  is  sufficient 
to  sustain  a  verdict  that  the  fall  was  due  to 
such  defect  in  the  brake.  Id*  A  railroad  com- 
pany owes  a  duty  of  active  vigilance  in  giving 
proper  signals  of  the  approach  of  trains  to 
workmen  engaged  in  grading  alongside  and 
parallel  to  its  track,  whether  the  workmen 
were  in  its  employment  or  in  that  of  the  con- 
tractor. (Min n . )  786.  If  the  approaching  train 
gave  proper  signals,  operators  of  the  train 
would  have  a  right  to  presume  that  such  labor- 
ers would  heed  the  warning;  but  if  they  saw 
the  signals  were  not  heeded,  it  would  be  their 
duty  to  stop  Uie  train,  if  possible,  to  avoid  in- 
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Juring  them.  Id,  A  gripman  operating  a 
cable  street-car,  and  a  watchman  at  a  curve  in 
the  car  track,  whose  duty  it  is  to  signal  ap- 
proaching cars,  are  feUow  servants  within  the 
rule.  (Mo.)  785.  An  employ^  attempting  to 
repair  machinery  which  it  was  no  part  of  his 
duty  to  do  is  a  mere  volunteer,  and  cannot  re- 
cover for  inluries  caused  by  an  accident  arising 
from  the  defect  (Mass.)  793.  The  Massachu- 
setts Employers'  limited  Liability  Act  con- 
strued. Id,  A  coal  company  is  not  negligent 
for  not  furnishing  appliances  which  no  other 
collieries  in  the  dutrict  have  furnished.  The 
employer  is  not  bound  to  furnish  the  best  pos- 
sible appliances.  (Pa.)  441.  Where  a  com- 
plaint alleges  the  character  of  the  injuries,  the 
permanent  loss  and  damage  to  plaintiff  by 
reason  of  his  incapacity  for  business  may  ble 
proved  and  considered  by  the  Jury  in  fixing  the 
damage.  (CaL)  498.  Under  the  CSode,  if  plain- 
tiff proves  his  case  to  the  satisfaction  of  the  Ju- 
ry, it  is  sufficient  to  recover,  without  proving  it 
*%  a  moral  certainty."  Id,  Plaintiff  need 
prove  only  the  inluries  and  apparent  negligence 
as  their  cause,  by  proving  that  the  acddent 
happened  by  the  breaking  of  machinery;  and 
defendant  may  then  show  that  he  was  not 
guilty  of  negligence  fbr  which  he  could  be 
charged.    l£ 

For  ir^ury  to  and  hy  live  Hoek,  The  en- 
gineer in  charge  of  a  train  must  use  reasonable 
care,  after  discovery  of  stock  on  the  track,  to 
prevent  injury;  it  is  not  his  du^  to  keep  a 
lookout  for  ^tock.  (Ark.)  429.  The  presump- 
tion that  a  watchfm  lookout  was  kept  as  to 
others  than  owners  of  stock  may  be  considered 
on  the  question  of  ordinary  care.  Id,  It  is 
the  duty  of  a  railroad  company  to  keep  cattle- 
guards  free  from  snow  to  prevent  live  stock 
from  crosring  them.  (Iowa)  818.  Evidence 
that  no  attempt  to  remove  the  snow  was  made 
is  adnodssible  to  show  a  failure  of  such  duty. 
Id,  llie  duty  of  a  railroad  company  to  fence 
its  track  does  not  require  it  to  fence  between 
its  track  and  that  of  another  company  running 
nearly  parallel  therewith,  a  narrow  strip  of 
land  only  intervening.    (Conn.)  787. 

To  property  hy  eetting  out  fire.  It  is  negli- 
gence on  the  iMtrt  of  a  railroad  company  to 
place  combustibles  or  allow  rubbish  to  accum- 
ulate so  near  its  track  that  they  will  be  likely 
to  take  fire  and  communicate  the  same  to  the 
property  of  others.  (N.  T.)  691.  It  is  bound 
to  see  that  a  fire  kindled  upon  its  right  of  way 
does  no  harm  to  adjoining  property.  Id, 
Where  the  destruction  of  plaintiff's  property 
was  a  natural  and  direct  effect  of  such  fire, 
the  fact  that  property  of  a  third  party  inter- 
vened will  not  relieve  the  company  from  liabil- 
ity therefor.    Id. 

Fbr  obstruction  of  highway.  Where  a  rail- 
road occupies  a  public  street  subject  to  the 
public  easement,  it  has  no  right  to  obstruct 
the  street  by  fencing  its  track.    (Minn.)  864. 

PasecTiger  elevator  company.  The  proprietor 
of  a  passenger  elevator  is  a  carrier,  as  to  his 
obligation  to  furnish  safe  machinery  for  pro- 
tection of  passengers.  (Cal.)  498.  The  best 
known  practicable  tests  must  be  used  to  dis- 
cover defects  and  flaws  in  elevator  machinery 
to  relieve  the  proprietor  from  liability.  Id, 
He  must  use  the  safest  kind  in  practical  use. 
Id,    Where  a  skilled  mechanic  told  defendant 
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to  tise  more  caution  it  is  competent  to  show  de- 
fendant's knowledge  of  its  cardess  operation. 
Id, 

Union  depot  eompany,  for  ir^uries  to  pasBon- 
ffer.  An  action  for  damages  lies  against  a 
union  depot  company  for  personal  injuries  in- 
flicted on  a  passenger  of  a  railroad  company 
entering  its  depot,  and  lawfully  upon  the  prem- 


ises, by  a  willful  ana  malicious  assault  made 
upon  him  by  an  employ^  of  the  lessee  of  a 
room  in  its  depot  building,  which  employ  6  was 
known  to  be  a  man  of  savage  and  Ticlous  pro- 
pensities, and  who  had  frequently  before  at- 
tacked and  beaten  persons  under  uke  circa  m.- 
stances.    (Minn.)  i42 


Ym.  Gbdonal  Law  and  Pbaotiob. 


Bribery.  An  indictment  charing  the  crime 
of  receiving  a  bribe,  and  a  conspuacv  to  do  an 
unlawful  act,  stating  that  the  second  charge  is 
merely  intended  to  vary  the  first  charge  so  as 
to  meet  the  proof,  is  not  void  for  duplicitv. 
(Iowa)  814.  Any  agreement  by  an  officer,  in 
consideration  of  money  paid  to  hiin,  to  thwart 
the  ends  of  Justice  by  using  his  official  position, 
is  bribery;  whether  he  had  power  to  accomplish 
the  purpose  is  immaterial.  Id.  Applied  to  the 
releasing  of  intoxicating  liquors  .from  seizure. 
Id. 

Homicide.  Homicide,  when  necessarily  done 
by  a  deputy  marshal  in  performance  of  his  duty, 
is  "an  act  done  in  pursuance  of  a  law  of  the 
United  States,"  and  not  an  oftense  against  the 
laws  of  the  State,  and  is  within  the  exclusive 
Jurisdiction  of  the  national  courts.  (IT.  8.  0. 
0.  Gal.)  78.  A  party  resisting  a  murderous  as- 
sault, being  in  theb^t  position  to  Judge  of  the 
requirements  of  the  occasion,  is  the  one  to  de- 
termine when  the  moment  has  arrived  in  self 
defense  to  slay  his  assailant  in  order  to  be  jus- 
tified by  the  law;  and  common  prudence  would 
dictate  that  he  should  fire  a  second  or  two  too 
soon  rather  than  a  fraction  of  a  second  too  late. 
Id. 

Criminal  procedure.  Gertain  acts  which  are 
indictable  as  offenses  against  Uie  State  mav  also 
be,  by  the  Legislature,  constituted  offenses 
against  the  police  regulations  of  municipalities; 
and  if  no  special  provision  for  a  trial  by  Jury 
has  been  made,  it  cannot  be  demanded  as 
matter  of  right  on  a  trial  for  violation  of  a  city 
ordinance.  (N.  J.)  852.  An  affidavit  otherwise 
duly  made,  but  containing  a  mark  instead  of  a 
signature,  is  sufficient  to  sustain  an  indictment 
for  perjury.    (U.  S.  D.  G.  8.  G.)  816. 

Personal  rights.  A  person  charged  with  a 
felony  has  a  constitutional  risht  to  be  present 
during  his  trial,  unless  he  voluntarily  absents 
himself.    (Ark.)  882. 

Against  persons  for  conspiracy  against  trade. 
A  resolution  passed  by  a  corporation  to  deliver 
its  stock  to  trustees  of  a  certain  association  or 
combination  is  sufficient  to  make  such  corpora- 
tion a  party  to  the  combination.  (N.  Y.)  886. 
The  language  of  au  agreement  between  cor- 
porations to  prevent  competition  and  control 
the  market  is  to  be  considered  in  view  of  the 
circumstances,  and  of  the  conduct  and  proba- 
ble motives  of  the  individuals  engaged  in  bring- 
ing about  the  combination;  and  the  possibility 
of  other  enterprises  counteracting  its  effect 
will  not  relieve  it  of  illegality.  Id.  Where  a 
corporation  voluntarily  declines  to  use  its 
franchises  for  the  benefit  of  the  public,  its 
charter  may  be  annulled  at  the  suit  of  the  At- 
torney-Gkneral.  Rule  applied  to  a  manufac- 
turing corporation  becoming  a  party  to  a  com- 
bination designed  to  create  a  monopoly.    Id. 
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LiM  and  dander.    A  general  charge  of  be- 
ing drunk  must  be  coupled  with  a  business  in 
which  drunkenness  would  be  a  disqualification 
as  tending  to  constitute  incapacity.    (U.  S.  C. 
Gt  Ind. )  406.    In  an  action  for  slander  ibe  bur- 
den is  on  plaintiff  to  show  that  words  chai^ged, 
necessary  to  convey  the  meaninf^  alleged,  were 
uttered  as  charged.    Id.    Malice  may  be  in- 
ferred from  a  want  of  Justification.  Id.     Plain- 
tiff need  not,  in  the  first  instance,  prove  his  pre- 
vious good  character  or  that  the  charge  wa» 
false.    Id.    Any  party  interested  may  commu- 
nicate his  knowledge  as  to  management  or  con- 
duct of  its  employ  £,  at  a  meeting  of  the  stock- 
holders; and  if  he  believes  Uiat  his  statements 
are  true,  his  communications  are  privfl^ed. 
Id.    The  presence  of  attorneys  at  such  meet- 
ing will  not  take  away  the  privileged  charac- 
ter of  such  communications.    Id.    The  priv- 
ileged character  of  the  communication  as  to  the 
drunkenness  of  a  general  manager  is  not  lost 
because  not  made  until  after  election.    Id,     A 
subsequent  repetition  to  the  same  persons  is  not 
actionable  if  made  in  a  discussion  growing  out 
of  previous  circumstances.   Id.    To  pubiid  the 
fact  that  the  Judgment  has  been  rendered  against 
another  is  the  common  right  of  anyone,  but  not 
to  publish  in  connection  therewith  a  declaration 
that  the  Judgment  debtor  was  "embarrassed." 
(N.  Y.)  556;  (Pa.)  648.    A  question  to  the  plain- 
tiff on  cross-examination,  in  an  action  for  libel,. 
as  to  whether  the  same  publication  had  not  ap- 
peared in  other  papers,  is  irrelevant  and  im- 
proper.   (Pa.)  648.    It  is  a  question  for  the 
jury  whether  the  word  "embarrassed,**  in  an 
alleged  libelous   article,  means   substantially 
what  is  ascribed  to  it  in  the  innuendo.     Jd. 
The  court  must  determine,  as  a  question  of  law, 
whether  or  not  a  published  statement  that  a 
Judgment  has  been  recovered  against  a  person 
IS  libelous  per  se.    (K.  Y.)  555.    The  fact  that 
the  business  of  a  person  charged  with  the  publi- 
cation of  a  libel  is  to  furnish  information  of  the 
pecuniary  conditions  of  persons,  will  not  gi?e 
to  the  mere  statement  by  him  of  what  purports 
to  be  a  fact  any  other  purpose  or  effect  than 
it  expresses  or  fairly  implies.    That  its  appar> 
ent  authenticity  may  be  greater  is  immaterial 
Id.    A  person  cannot  be  held  liable  for  an  un- 
authorized repetition  of  his  slander  in  stating 
that  silk  on  which  employes  were  working  con- 
tained arsenic  sufficient  to  make  the  work  dan- 
gerous.   (Mass.)  724.    Declarations  of  work- 
men to  the  superintendent  on  ouitting  employ- 
ment are  not  admissible  in  evidence  against  the 
physician  in  an  action  against  him  by  the  em- 
ployer for  slander.  Id.  Only  compensatory  dam- 
ages are  allowed  unless  the  slanderous  words 
were  uttered  with  malice,  hatred  or  ill  will, 
actual  or  inferred.    (U.   8.  G.  Gt.  Ind.)  4C6. 
The  character  and  standing  of  the  partie» 
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may  be  considered  in  estimating  the  damages. 
Id, 

Qmvenum,  A  defendant  in  troyer  cannot 
set  up  title  of  a  third  person,  unless  he  connects 
himself  with  it;  and  a  purchaser  of  ore  taken 
from  land  bv  a  trespasser  acquires  no  title  and 
is  liable  for  its  conversion,  though  ignorant  of 
the  seller's  want  of  title.  The  damages  in  such 
case  is.the  value  of  the  ore  when  first  severed 
from  the  realty,  with  interest  from  the  time  of 
conversion.    (Colo.)  336. 

Trwpcus,  To  maintain  trespass ''against  a 
sheriff  for  illegal  levy  it  is  absolutely  necessary 
that  plaintiff  he  in  actual  possession,  or  have  , 
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AND  PRAOnOB.) 

the  right  of  taking  possession,  at  the  time  of 
the  trespass.  (Fa.)  669.  A  sheriff  who  has 
levied  upon  goods  may,  upon  notice  of  a  claim 
by  a  third  party  thereto,  restrict  the  levy  to 
defendant's  interest  therein;  and  that  the  alter- 
ation is  not  actually  made  until  after  return 
day  and  commencement  of  an  action  against 
the  sheriff  is  immaterial.  Id,  An  execution 
sale  of  an  agent's  interest  in  goods,  where 
only  such  interest  is  seized  and  tne  goods  are 
never  taken  into  possession  by  the  sheriff,  is 
not  such  interference  with  the  principal's  rights 
as  to  entitle  him  to  maintain  trespass.     Id. 
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I  of  light ;  what  oonstltutes 

AetlOB  or  salt;  election  of  remedy;  Inoon- 
alfltent  remedieB ;  election  onoe  made  oon- 
olnalve 
Bleotlon ;  remedlea  of  dJaohaiged  aemnt 
By  aaaignee  of  ohoee  In  action 
Admirmlty;  Juriadlctlon  of 

Appeal  and  error;  ohjectlona  mnat  be 
made  in  court  below 

ArMtratioii ;  conolnslyeneai  of  dedaion  of 
arohitectB  and  engineers :  sabmiaeion 

AaaigpauBBiU   See  also  Aonoif  ob  Suzx. 

Of  future  contingent  interest 

Of  choee  in  action ;  assignee  subject  to  prior 
equities 
AsHBiinipeit ;  for  reasonable  yalne  of  sarvlcea 

Benevolent  goetettee.  See  Inbubanob. 
Bills  and  notes ;  demand  note;  when  due; 

necessity  of  presentment,  demand,  and 

notice :  time  for  making 
Accommodation  paper ;  nature  of  contract ; 

liability  of  Indorser 

Bonds;  municipal,  in  aid  of  railroads;  power 
to  issue 

Bribery ;  of  voters  at  elections 
Of  public  oillcer 

Carriers;  of  goods;  liability  of 

Reasonable  rules  and  regulations;  fixing 
rates  of  taie  and  posting  at  stations;  pas- 
sage on  freight  trains ;  purchasing  ticlcets 
before  entering  car;  additional  fare  for 
lack  of  ticket ;  keeping  ticket  oflice  open ; 
discrimination  between  passengers ;  ticket 
as  a  receipt ;  exhibition  and  surrender  of 
tiOket;  terms  and  conditions  on  ticket; 
lost  ticket ;  expulsion  of  passenger 

Charitable  uses ;  public  charities ;  Statute 
of  Uses  and  Trusts,  48  Ells.  chap,  i;  the  doo- 
txine  of  ey  pr^  stated ;  doctrine  not  usual- 
ly adopted  in  the  construction  of  wills; 
distinction  between  charitable  and  other 
trusts ;  law  against  perpetuities  as  applied 
to  charitable  trusts;  charitable  trusts, 
when  Yoid ;  indeflniteness  of  object ;  when 
trusts  result  to  testator's  legatees  or  next 
of  kin ;  Legislature  may  transfer  title  to 
cestui  que  trust :  charitable  gifts,  what  are ; 
public  charitable  use  not  presumed ;  chan- 
cery jurisdiction;  ey  prie  power  of  courts 
of  equity ;  dedication  to  public  charities ; 
failure  of  trustee;  enforcement  of  trust; 
Intent  of  testator;  devising  scheme;  chang- 
ing object ;  uncertain  beneficiaries,  selec- 
tion of  beneficiary;  beneficiary  not  in 
being ;  uncertainty  in  object  of  charity 
What  are ;  public  charities ;  gifts  to  promote 
public  good;  for  educational  purposes; 
for  religious  purposes;  purposes  of  trust; 
when  separable 
For  educational  purposes 
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Commeroe;  internal,  regulation  by  States; 
matters  InddentaUy  affecting ;  police  reg- 
ulations ;  regulation  of  occupations 
Common'law;  United  States  has  none  608 

Conditions*  See  BaAL  Pbofsbtt. 
Conlliet  of  laws ;  as  to  right  of  action 
Constitntional  law.    See  also  GBnaNAx* 
Law. 
Due  process 
Contracts*  See  also  Assdiifsii. 

Statute  of  Frauds;  promise  to  answer  for 

debt  or  default  of  another  817 

Bef ormation  of,  for  mistake  or  fraud ;  mis- 
take of  law  or  legal  rights;  mutuality; 
reformation  of  deed ;  enforcement  of  coi^ 
rected  agreement  ID 

Suflldency  of  consideration  868 

For  exchange  of  land  by  parol  £46 

For  buHdlng ;  performance ;  delay ;  waiver ; 

submission  to  architect  270 

Wagering ;  for  future  delivery  20O 

Corporations ;  restriction  of  powen  100 

Capital  stock  a  trust  fund  for  debts ;  liabil- 
ity of  stockholders ;  unpaid  subscriptions 
partof  asBcts  848 

Transfer  of  franchise ;  authority  to  consoli- 
date ;  rights  and  obligations  of  new  com^ 
pany  728 

Insolvent ;  rights  of  creditors  878 

Courts;  effect  of  decision  of  state  courts  in 
federal  courts;  rule  of  property;  ques- 
tions of  general  or  commercial  law ;  effect   '^ 
of  state  decisions  in  other  States ;  federal 
questions 
Federal  and  state;  conflict  of  Jurisdiction; 
concurrent  Jurisdiction ;  property  in  cus- 
tody of  court 
Covenants*   See  Bvaii  Pbopxbtt. 
Criminal  law ;  rights  of  person  charged  with 
felony ;  as  to  appearance  in  person  and 
with  counsel;  process  to  procure  witnesses; 
information  of  nature  of  accusation ;  right 
to  be  confronted  with  witnesses ;  right  to 
be  present  at  trial,  waiver  of;  right  to 
Jury,  waiver  of ;  right  to  a  separate  trial 
Damages ;  for  breach  of  contract  for  work  275 
For  wrongful  discharge  of  servant  768 

Death;  action  for  damages  ITI 

Deed ;  delivery  of ;  registration;  estoppel  by  121 
Dower ;  inchoate  right ;  effect  of  wlf e*s  Jdi^ 
ing  in  husband*8  mortgage;  release  of 
right;  in  equity  of  redemption;  doctrine 
of  contribution ;  estate  of  widow  before 
assignment;  estimating  value;  wldow*s 
right  on  foreclosure ;  cost  of  suit  Stt 

Bights  of  widow ;  taxes  821 

Drains  and  sewers ;  liability  for  negligent 
construction ;  error  in  Judj^ent ;  neglect 
to  repair ;  emptying  on  private  property  s 
creating  nuisance;  discharge  of  surface 
water  128 

885 


886 
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Eminent  domain  |  proteotiofi  of  private 
Tighta ;  remedy  in  equity  661 

Remedy  of  owner  statutory  1S8 

Equity ;  relief  from  fraudulent  acts  and  omis- 
sions 180 
Asa  separate  tribunal;  JunsdioUon;  when 

concurrent  SM 

Jurisdlofcioa.  of  as  to  contest  for  office  408 

Escrow  I  defined ;  to  whom  may  be  dellTcred ; 
effect  of  ddivery :  when  takes  effect;  sec- 
ond delivery ;  commercial  paper  as  an  es- 
crow 606 
Estoppel;  by  deed  121 
By  silent  acquiescence  while  railroad  is 

built  188 

By  fraud  of  agent  646 

Against  claiming  by  one*s  own  wrong  608 

Eridence ;  parol,  to  show  mistake  in  written 
contract ;  burden  of  proof ;  sufQolency      160 
Presumption  of  notice ;  of  other  acddents  268 
Ezecators  and  adminiBtimtoni ;  right 
to  commissions ;  payment  of  income ;  of- 
fice of  trustee  distinct;  double  commis- 
sions 71 
Foreign,  incapacities  of;  domiciliary,  au- 
thority of ;  andUary  letters                        6SL 

Fixtures;  what  are;  right  of  tenant  to  re- 
move ;  agreement  of  paitJes  150 
What  are ;  application  of  rule  as  to  inherit- 
ance                                                          604 

Frand ;  concealment  of  material  fact  4SB8 

Gift;  what  necessary  to  complete;  delivery; 
mere  deposit ;  effect  in  equity  71 

Harbor  commissioners*    See  Waxhbs 

AND  WATEBOOUBSBS. 

Heir;   presumptive  and  apparent  defined; 
tram4er  of  interest  128 

Highways ;  duty  to  repair ;  liability  of  mu- 
nicipal corporation ;  notice  of  defect ;  suf- 
ficiency of  notice  14B 
Liability  for  injuries  from  defects                 268 
Substitution  of  new  way  for  old ;  adverse 

use;  nonuser;  long  acquiescence  668 

Bight  to  use  for  railroads ;  rights  of  abutting 
owners  871 

HnstMuid  and  wifb;  gift  to  wife  670 

Infitnts.   See  also  Pabbht  Ain>  GHiLa>. 
Liability  for  necesBaries ;  what  are;  acts  and 
contracts  voidable  or  void,  when  176 

Injunction ;  for  breach  of  covenant  4SS 

Against  eminent  domain;  to  restrain  irrepa- 
rable injury  661 
Insolvency;  defined;  preference  by  con- 
fessed judgment                                          766 
Oonflict  of  laws  as  to                                     878 
Iii0iirajiee ;  construction  of  contract       700, 866 
Contract  cannot  be  varied  in  its  terms          688 
Bef  ormation  of  policy                                    712 
Conditions ;  nonpayment  of  premium ;  f  Ol^ 

f  eiture ;  pamphlets  issued  by  company       806 
Change  of  beneficiary;  contract  concern- 
ing; rights  of  insured';  distinction  be- 
tween ordinary  insurance  policy  and  ben- 
efit certificates  06 
Joint  debtors ;  release  of;  effect  of              606 
I<andlord  and  tenant ;  liability  for  nui- 
sance                                                       704 
Idbel  and  slander;  imputing  insolvency 
or  want  of  credit ;  libel  of  innkeeper ;  the 
Innuendo,  its  office ;  province  of  jury ;  ar- 
ticle copied  from  other  sheet                      643 
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Limitation  of  actions ;  acknowledgroient 
to  take  debt  out  of  statute;  seveval  claims; 
writing  713 

llandanras ;  to  enforce  public  duties  Id 

Master  and  servant;  contract  of  aervloe; 
remedy  for  wrongful  discharge ;  dismiSBal 
for  cause ;  quantum  meruHt  7SI 

Fellow-servants :  who  are  IS 

Volunteer  assumes  risk ;  injuries  outside  of 
regular  service  rat 

Maadms;  as  to  taking  advantage  of  ooels 
own  wrong  810 

Mergper;  doctrine  of;  estates  in  land;  dis- 
charge of  incumbrance  7& 

Mistake ;  relief  in  equlty,when  granted:  mis- 
take of  law  or  of  legal  rights;  mutuality  IS 

Mortg^a^e;  of  chattels;  when  fraudulent; 
retaining  possesBion  by  mortgagor ;  power 
of  sale :  attacked  by  creditors  or  trustees  187 
Liability  of  purchaser  of  mortgaged  land; 
relationship  with  vendor  as  principal 
and  surety;  land  the  primary  fond  for 
payment;  liability  in  inverse  order  of  al- 
ienation; rights  and  contribution  of 
successive  purchasers ;  effect  of  retease  of 
portion;  assignment  of  mortgage;  taok- 
ing  taxes  to  debt  871 

Municipal  corporations ;  liability  for  In 
juries 

Liability  on  contracts  75! 

Taxation  of  rural  lands  414 

Nes^lig^ence ;  liability  of  owner  of  premises 
for  defective  condition  680, 7M 

Proximate  cause;  contributory  788 

New  trial;  impeadhment  of  verdict  by  Ju- 
rors ;  thebr  testimony,  when  admissible      638 

Notice ;  of  defects  in  street;  presumption  of  29 

Nowation ;  what  constitutes  414 

Nuisance ;  by  sewer  19 

Liabfiity  for  injury  caused  by  defective 
premises ;  liability  of  landlord  794 

Officers*   See  also  Bbzbsbt  ;  Equiit. 

EligfbiUty;  incompatible  offices  SB 

Banniins  by  candidates;  sale  of  offices  217 

Parent  and  child;  right  to  custody  of 
child ;  common-law  rule  781 

Patents ;  utility  of  invention  784 

Pleading^ ;  rule  of,  as  to  negligence  at  oom- 
mon  law  017 

On  contract;  setting  out  provisions;  as- 
signment of  breach;  amendments;  dis- 
cretion, time,  and  terms  as  to  amendmentB  TV 

Principal  and  agent ;  recovery  of  money 
in  agents  hands  for  another^s  use  SSL 

Property ;  consent  necessary  to  transfer       310 

Railroads.   See  also  Oobporaiions;  Hioh- 

WATS. 

Municipal  aid  7X 

Obligation  to  build  ftoces :  depot  grounds ; 
decisions  of  various  States  737 

Obligation  as  to  cattle-guards;  removal  of 
snow  8U 

Liability  for  combustibles  on  track  591 

Real  propertgr;  recording  leased  effect  of, 
as  notice  sn 

Conditions  subsequent  and  covenants  dis- 
tinguished; conditions  subsequent,  what 
are ;  power  of  equity  to  compel  observ- 
ance of  covenants ;  forfeiture  for  breach 
of  covenant ;  forfeiture  for  the  manufac- 
ture or  sale  of  liquors ;  right  of  re-entry ; 
remedy  by  and  against  assignees  48> 
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See  Joint  Dbbtobs. 
BemoTml  of  eaooe;  rlghtto;  bond  476 

of  goods  by  sample;  aoceptanoe  of 
goods  manufactured  to  order  700 

Ic  performanoe.   Bee  also  Vbndob 

AND  PUBOHASBB. 

Of  gift  of  or  verbal  contract  for  lands ;  part 
performance 

Startiites ;  effect  of  repeal  on  suit 

Bules  of  construction ;  exceptions ;  remedy 

for  defects 
Oonstruction  of  adopted  statute 

3iibro£^a>tioi& ;  equitable  doctrine  of;  right 
of  surety ;  of  mortgagor ;  rights  in  collat- 
eral securities 

Tases.   Bee  Munigipai.  Cobpobations. 

Telephone  companies ;  state  regulation ; 
as  common  carriers ;  discrimination 

Trademarlu ;  under  United  States  statutes  609 

TriaL   See  also  Cbtmtwati  Law. 

Question  for  Jury  as  to  libel  64B 

General  verdict;  amendment;  sending  out 
Jury  to  correct  756 

'Trosts ;  purchase  by  trustee  at  his  own  sale    160 
Oonstructtve ;  when  arise  186 

XJBory ;  as  a  defense ;  must  be  distinctly  set 
up ;  must  be  proved  as  laid  4/S6 
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Vendor  and  pnrchaaer ;  relief  for  ftdl- 
ure  of  title;  in  case  of  fraud;  defense 
against  mortgage ;  relief  in  equity ;  rem« 
edy  on  covenants 
Defective  title ;  right  of  purchaser 
Bights  of  successive  purchasers  of  portions 
of  mortgaged  land 
Verdict*   See  Nbw  Tbial;  Tbial. 

Waters  and  watercourses;  water- 
courses defined ;  navigable  watercourses ; 
right  to  use ;  obstruction  of 

Small  creeks  not  navigable 

Bights  of  riparian  owners  on  navigable 
streams ;  rule  in  various  States 

Bights  of  new  States ;  seashore  under  com- 
mon law ;  proprietorship  of  lands  bound- 
ed by  seashore ;  littoral  proprietor ;  rights 
of;  tlUe  to  islands;  batture  to  bed  of 
river;  alluvion,  accretion,  and  dereliction: 
transfer  of  title  by  erosion  or  submer- 
gence ;  reclamation  of  submerged  land 

Discharge  of  sur&ce  water  by  drains 

Supervision  of  harbor  oommisslonen 
Wills ;  bill  for  construction  and  directions  to 
trustees;  equitable  conversion;  residuary 
devise  and  bequest 

Bevocation  of 
Witnesses*  See  Crdhvaii  Law. 
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GENERAL  INDEX 

TO 

OPINIONS,  NOTES  AND  BEIEFS. 

(Separate  Index  to  Notes  preoedes  this.) 


ABANDONMENT. 

NOTEB  Ain>  BRIEF8. 

Of  right;  what  constitates. 


259 


ABATEMENT.    Bee  Acnos  OB  Surr,  11 
-18. 

ACCORD  AND  SATISFACTION. 

Notes  akd  BRiEFa 

When  good;  made  by  stranger.  48 

Sufficiency  of;  executory  agreement       624 

ACTION  OB  SUIT.    See  also  Admieul- 

TT,  2;  ASSXTMFBIT,   2. 

1.  The  provision  of  the  Colorado  Code 
abolishing  the  different  forms  of  actions  does 
not  affect  the  principles  controlling  in  different 
actions,  but  they  remain  the  same;  and  the 
law  to  be  administered  in  each  case  depends  as 
much  as  formerly  upon  its  nature  and  form. 
Omaha  d  G.  Smelt.  A  B,  €h.  v.  Tabor  (Colo.)  286 

2.  A  promise  made  by  one  person  to  an- 
other,  for  the  benefit  of  a  third  person  who  is 
a  stranger  to  the  consideration,  will  not  sup- 
port an  action  by  the  latter.  One  who  is  not 
a  party  to  a  contract  cannot  sue  upon  it  Mar$- 
tan  ▼.  Biffelow  (Mass.)  48 

8.  The  provision  of  the  charter  of  Lansing, 
that  claims  against  the  city  shall  be  present^ 
before  suit,  and  a  reasonable  time  be  given  the 
council  to  investigate  them,  is  compSed  with 
by  presentation  to  the  council,  reference  to  the 
city  attomev,  and  return  of  the  claim  to  the 
council,  which  lays  it  on  the  table  for  three 
months  before  suit  is  brought.  Dundas  v. 
Lannng  (Mich.)  143 

4.  The  requirements  of  notice  in  the  Mas- 
sachusetts Ihnployers'  Liability  Act,  §  8, 
only  apply,  so  far  as  g  1  is  concerned,  to  tlie 
cases  lymg  outside  the  common-law  ride  but 
embraced  by  §  1,  unless  the  plaintiff,  although 
having  a  common-law  remeoy,  insists  on  rely- 
ing upon  the  statute  alone.  nyalU  v.  Mee/ian- 
ies  MilU  (Mass.)  .  667 

6.  The  only  remedies  of  a  servant  wrong- 
fully discharged  are:  either  to  treat  the  contract 
as  continuing,  and  brin^  a-  special  action  for 
breaking  it  bv  dischargmg  him, — which  he 
may  bnng  whether  his  wages  are  paid  up  to 
the  time  of  his  discharge  or  not;  or,  if  his 
wages  are  not  paid  up  to  the  time  of  discharge, 
to  treat  the  contract  as  rescinded  and  sue  upon 
a  quantum  meruit  for  services  actually  ren- 
dered.   Keedy  v.  Long  (Md.)  759 
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6.  An  election  by  a  servant  wrongfully  dis- 
charged, to  sue  upon  a  Quantum  meruit  for 
services  actually  renderea,  is  a  bar  to  a  subse- 
quent action  for  breach  of  the  contract       Id, 

7.  Where  parties  who  are  entitled  to  re- 
sdud  a  contract  for  fraud  apply  for  and  obtain 
an  attachment  against  the  otner  party  as  their 
debtor,  knowing  of  the  fraud,  thev  thereby 
elect  their  remedy  and  waive  the  right  to  disai- 
firm  the  contract;  and  a  subsequent  discontin- 
uance of  the  attachment  salt  wHl  not  restore 
such  right,  especially  where,  before  discontinu- 
ance, part  of  the  money  levied  on  was  paid  over 
to  them.     OonrowY,IAttle(^.Y.)  698 

8.  The  claimant  of  an  office  the  title  to 
which  is  disputed  is  a  necessarv  plaintiff  in  the 
action,  and  the  officer  de  facto  in  actual  posses- 
sion is  the  necessary  defendant  QuiUotte  v. 
Poincy  (La.)  408 

9.  The  receiver  of  a  railroad  company  is 
not,  after  his  discharge,  either  a  proper  or  neces- 
sary party  defendant  to  an  action  for  a  rebate 
of  freight  under  a  contract  made  by  him. 
BaylM  V.  Kansas  P.  B.  Co,  (Colo.)  480 

10.  Under  the  Texas  constitutional  provision 
for  the  bringing  of  an  action  for  exemplary 
damages  by  '*the  surviving  husband,  widow, 
or  the  heirs  of  his  or  her  boay,"  of  one  who  has 
been  killed  by  gross  negligence,  no  one  else  can 
bring  such  action.  Hence  such  an  action  by  a 
parent  cannot  be  maintained.  WiniU  v.  Inter- 
national  diG,N.B.  Co.  (Tex.)  172 

11.  A  right  to  recover  for  injuries  to  real 
property  is  not  affected  by  the  act  of  the  owner 
in  selling  the  land  after  commencement  of  the 
action.    Seymour  y.  Cummins  (In^.)  126 

12.  A  cause  of  action  accruing  during  the 
lifetime  of  decedent,  which  is  survivable.  sur- 
vives to  his  personal  representatives,  ana  not 
to  his  heirs.  Id. 

18.  A  cause  of  action  for  personall  injuries 
does  not  survive  at  common  law;  and  the  ad- 
ministrator of  the  injured  person  cannot  main- 
tain an  action  in  Rhode  Island  for  injuries  oc- 
curring in  Massachusetts,  unless  there  is  a 
Massachusetts  statute  providing  for  the  survival 
of  such  action.  CBeilly  v.  Aw  York  d  N.  E. 
B.  Co.  (R.  L)  864 

Notes  ajsj>  Briefs. 

Action;  on  promise  to  third  person.  48 

"Form;  qui  iam.  852 

Election  of  remedy;  inconsistent  remedies; 
election  once  made  conclusive.  698 

Election;  remedies  of  discharged  servant  759 

889 
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A  T»miAT.TY— Appeal  and  Error,  II.  a. 


By  assignee  of  chose  in  action,  480 

Survival  of,  866 

ADMIRALTY. 

1.  The  United  States  courts  as  courts  of 
admiralty  have  jurisdiction  of  all  cases  of  ad- 
miralty cognizance  when  the  thing  or  parties 
are  within  the  reach  of  their  process,  without 
reference  to  the  nationality  of  either.  The  City 
of  Carlisle  (D.  C.  D.  Or.)  53 

2.  The  joinder  of  causes  of  suit  not  enu- 
merated in  Admiralty  Rules  12  to  20  inclusive 
is  not  governed  thereby,  but  bv  Rule  46;  and 
where  the  facts  in  a  case  establish  a  liability 
against  the  master  and  a  lien  on  the  ship  for 
the  same  claim,  such  liability  and  lien  may  be 
enforced  in  one  libel.  Id. 

8.  An  affidavit  on  behalf  of  respondents 
cannot  be  considered  on  a  hearing  on  an  excep- 
tion to  a  libel.  Prince  Steam  Slipping  Co,  ▼. 
Lehmann  (D.  C.  S.  D.  N.Y.)  464 

Notes  Ain>  Briefs. 

Jurisdiction  of.  684 

Jurisdiction  over  rivers.  586 

Jurisdiction  of.  libel  for  damages  for  death. 

68 

Effect  of  negligence  on  libelant's  part.       58 

Log-book  in  evidence;  as  an  official  register; 
law  governing  relations  of  parties.  68 

ADVERSE    POSSESSION.      See  also 
Public  Lakds,  2. 

1.  A  judgement  in  favor  of  one  tenant  in 
common  against  an  adverse  claimant  whom  he 
sues  to  recover  possession  of  the  entire  land 
makes  his  possession  thus  acquired  relate  back 
to  the  beginning  of  the  action  and  inure  to 
the  benefit  of  his  cotenants,  as  against  whom 
no  adverse  possession  can  be  acquired  during 
the  pendency  of  the  action.  Newman  v.  Cah- 
ftn'nia  Bank  (Cal.)  467 

2.  The  possession  of  the  soil  b^  the  owner 
for  the  purposes  of  tillage,  etc..  gives  him  no 
possession  of  gas  under  the  surface,  as  against 
parties  to  whom  he  has  leased  the  land  for  gas 
purposes,  and  who  remain  in  possession  of  a  well 
which  gives  them  the  sole  control  of  the  gas  so 
far  as  its  utilization  is  concerned,  and  the  sole 
possession  of  which  it  is  capable,  apart  from 
the  land.  Westmoreland  db  C,  Natural  Oas,  Co, 
▼.  Demtt  (Pa.)  781 

Notes  and  Briefs. 

Adverse  possession  of  tenant. 
By  one  tenant  in  common. 

ALIENS. 

Head  money,  at  the  rate  of  50  cents  per 
passenger,  paid  by*owners  of  a  Danish  vessel 
on  foreign  passengers  landed  by  it,  was  not,  bv 
reason  of  the  treaty  with  Denmark,  or  U.  S. 
Rev.  Stat,  g  4227,  illegal,  improper,  or  exces- 
sive; and  the  secretary  of  the  treasury  has  no 
authority  to  refund  it  ThingvaUa  Liney, 
United  States  (Gt  CI.)  185 

APPEAL  AND  ERROR. 

I.  Objections  A17D  Exceptions. 
6  L.  R,  A. 


248 
467 


IL  HeAKOTG  AMD  DBTBBMIHATIOir. 

a.  Whai  (Questions  toiU  be  Considered, 

b.  Errors  Warranting  BoceraoL 
.    Notes  Aim  Bsqcfs. 

L  Objections  and  EzGEpnoNa. 

1.  A  g[eneral  objection  to  the  introductioa 
of  a  map  in  evidence  on  the  question  of  a  tovn 
boundary  is  not  sufficient  to  raise  an  objection 
to  the  lack  of  proof  that  it  was  a  genuine  map 
published  by  order  of  the  Legishiture.  Com. 
V.  £ing  (Mass.)  536 

2.  An  exception  to  a  decision  of  the  court 
overruling  an  ofter  of  evidence  or  excluding  a 
defense  must  state  the  ground  upon  which  tbe 
offer  was  made.    Dale  v.  SeeQX,  J.)  588 

8.  An  exception  to  the  admission  of  evi 
dence  is  not  available  in  the  New  York  Court 
of  Appeals,  where  the  objection  to  such  evi- 
dence was  not  made  until  after  it  had  gone  tn 
the  jury,  and  where  there  was  no  motion  to 
strike  out.    Eangen  y.  Ea^chemeister  (N.  Y. 

137 

II.  Heabing  and  Dbtebminatioh. 

a.  WTiat  Questions  wiU  be  C&nHdered. 

4.  Where  it  appears  on  the  examination  of  a 
Juror  that  he  was  placed  on  a  jury  as  one  of  a 
regular  panel,  and  the  record  fails  to  show  that 
it  was  done  by  order  or  direction  of  the  oouit 
for  the  purpose  of  filling  out  a  deficient  panel, 
the  court  will  presume,  where  a  challenge  lias 
been  sustained  on  the  ground  that  tbe  juror 
has  served  during  the  preceding  year,  that  the 
Juror  was  not  one  of  the  regular  panel,  and 
that  the  challenge  was  properly  sustained. 
Goshen  v.  England  (Ind.)  233 

6.  The  Michigan  Supreme  Court  cannot 
consider  the  question  whether  damages  L^e  ex- 
cessive; it  can  only  determine  whether  eiron 
of  law  have  been  committed.  Coota  ▼.  DetroU 
(Mich.)  815 

6.  An  appeal  from  an  equity  decree  will 
not  bring  up  for  review  an  order  discliarging 
a  rule  to  show  cause  why  a  parfjr  shall  not  be 
punished  for  contempt  in  disobeying  an  injunc 
tion  awarded  in  the  suit.  Aldersony.  Kanawha 
County  Ot,  Comrs,  (W.  Va.)  834 

7.  An  order  of  the  General  Term  of  tbe 
New  York  Supreme  Court  den^g  a  motion 
for  a  new  trial  made  under  N.  x .  Code  Cit. 
Proc.  §  1001,  is  appealable  to  the  New  York 
Court  of  Appeals.     Wahl  v.  Bamum  (N.  Y.) 

ess 

8.  On  an  appeal  to  the  New  York  Court 
of  Appeals  from  an  order  of  the  General  Term 
of  the  Supreme  Court  denying  a  motion  for  a 
new  trial,  made  under  N.  Y.  Code  Civ.  Proc, 
6  1001,  only  the  questions  of  law  presented  can 
be  considered.  Id. 

9.  An  objection  that  damages  are  too  remote, 
to  which  no  allusion  was  made  on  the  trial. 
will  not  be  considered  on  appeal.  QNeiU  v. 
New  York,  0,  db  W.  R  Co.  (N.  Y.)  691 

10.  If  a  party  whose  pleading  is  demurred 
to,  instead  of  applying  for  leave  to  amend. 

Erocures  a  ruline  m  his  favor,  he  does  so  at 
is  peril  that  such  rulinf^  will  be  reversed  on 
appeal.  Johnson  t.  Bohtnson  Oonaol,  Min.  Co. 
(Colo.)  W 
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11.  Since  the  Colorado  Code  is  liberal  in 
allowing  amendments,  if  applied  for  in  apt 
time,  ordinary  defects  in  pleadings  and  pro- 
ceedings will  not  be  considered  when  objected 
to  for  the  first  time  on  appeal.  Id, 

12.  Parties  excepting  to  a  refusal  by  the 
court  to  hold  that  a  given  state  of  facts,  if 
proved,  would  constitute  a  complete  defense 
in  law,  cannot  insist  on  appeal  that  the  facts 
offered  to  be  proved  would  have  been  compe- 
tent evidence  upon  an  issue  of  fact  not  dis- 
tinctly presented.    Dale  v.  See  (N.  J.)        688 

i^  18.  A  party  cannot  complain  of  an  instruc- 
tion which  is  more  favorable  to  him  than  he 
bad  a  right  to  expect.  TreadtoeU  v.  Whittier 
<Cal.)  498 

b.  Errors  Warranting  Beveraal, 

14.  A  judgment  will  not  be  reversed  for  the 
refusal  of  the  court  to  withdraw  from  the  Jury 
the  consideration  of  the  question  presentea  by 
one  charge  in  an  indictment,  as  to  which  there 
bas  been  a  failure  of  proof ,  where  the  verdict  and 
sentence  are  fully  justified  by  the  proof  of  an- 
other charge  contained  in  the  same  indictment. 
T'eopie  V.  Sudd  (N.  Y.)  669 

16.  A  jud^ent  will  not  be  reversed  because 
of  the  admission  of  incompetent  evidence, 
Tvhere  there  is  suflScient  uncontradicted  and 
admissible  evidence  to  uphold  it.  Be  Craw- 
ford (N.  Y.)  71 

16.  In  an  equity  case  the  judgment  will  not 
be  reversed  on  the  sole  ground  of  the  admis- 
sion of  incompetent  evidence,  where  the  other 
evidence  in  the  case  is  sufficient  to  sustain  the 
Undings.     Cameron  y,  H^ kite  (Wis,)  493 

17.  The  exclusion  of  evidence  which  would 
not  have  benefited  the  partyoffering  it  is  not 
error.     Bartlett  v.  JPatton  (W.  Va.)  623 

18.  Where  evidence  improperly  rejected 
tends  to  prove  an  item  which  may  or  may  not 
have  been  considered  by  the  jury  in  fixing  the 
amount  in  tiie  verdict;  and  it  is  manifest  that 
outside  of  such  item  there  was  ground  for  find- 
ing at  least  the  amount  found;  and  a  new  trial 
is  refused  by  the  trial  court, — the  judgment 
will  not  be  reversed.  Id, 

19.  An  error  in  admitting  testimony  which 
was  immaterial  upon  any  of  the  issues  submit- 
ted, and  which  affected  no  substantial  right, 
is  not  cround  of  reversal.  Kircher  v.  MiU 
uaukee  Mechanics  Mut,  Ins.  Co,  (Wis.)       779 

20.  An  error  in  admitting  improper  evi- 
dence is  cured  where  the  court,  in  its  general 
charge,  placed  the  matter  before  the  jury  in  a 
manner  which  relieved  the  defendant  of  any 
efifect  such  testimony  might  have  had  in  enhanc- 
ing plaintiff's  damages.  Cadman  v.  MarJde 
(Mch.)  707 

21.  Orders  suppressing  portions  of  the  evi- 
dence, allowing  the  retaking  of  depositions, 
and  regulating  preparation  of  the  cause  for 
hearing,  must,  on  appeal  therefrom,  appear  by 
the  face  of  the  recoxxi  to  be  not  only  erroneous, 
but  prejudicial  to  appellant,  to  warrant  rever- 
4Nil.    B)ggs  V.  Bodkin  (W.  Va.)  246 

22.  An  erroneous  instruction  is  not  prejudi- 
cial error  where  the  lurv  find  in  favor  of  the 
excepting  party  on  the  usue  as  to  which  the  in- 
struction was  given.  Omaha  &  0.  Smelting  d 
Bi^Oo.  V.  Tabor  (Colo.)  286 

6  L.  K.  A. 


28.  The  judgment  will  not  be  reversed  on 
account  of  an  erroneous  instruction  which  was 
more  favorable  to  the  party  oblMsting  thereto 
than  he  had  a  right  to  expect  Kireher  v.  Mil- 
waukee Mechanics  Mut.  Ins,  Co,  (Wis.)        779 

KoTBS  Ain>  Briefs. 

Objections  must  be  made  in  court  below.  692 
Effect  of  illegal  evidence.  ^  138 

Reversal  for  excessive  damages.  865 

ABBITBATIOfir. 

Certificates  of  architects  to  whose  decision, 
hy  a  contract,  all  differences  are  to  be  referred, 
with  no  right  of  appeal  therefrom,  are  binding 
upon  the  parlies,  in  the  absence  of  bad  faith  on 
their  part  or  concealment  of  defects  by  the 
builder.    BoetUer  v.  Tendiek  (Tex.)  270 

Notes  aitd  Bbief& 

Conclusiveness  of  decision  of  architects  and 
engineers;  submission.  273 

ASSIGNMENT.     See  Cobfobations,  21; 
mobtqaqb,  2,  6. 

Notes  akd  Bbiefb, 

See  also  Action  ob  Suit. 

Of  future  contingent  interest.  122 

Of  chose  in  action;  assignee  subject  to  prior 
equities.  820 

ASSUMPSIT.      Sec   also   Contbacts,  6; 
Landlord  and  Tenant,  11. 

1.  An  action  for  money  had  and  received 
will  not  lie  against  a  corporation  in  favor  of 
one  who  has  loaned  money  to  its  treasurer  for 
the  company  in  the  mistaken  belief  that  be  had 
authority  to  borrow  it,  although  the  money 
was  used  in  paying  debts  of  the  corporation, 
where  the  treasurer  was  a  defaulter,  having 
embezzled  money  which  otherwise  would  have 
paid  such  debts,  and  may  reasonably  be  pre- 
sumed to  have  borrowed  the  money  to  cover 
up  his  default  and  escape  detection.  Craft  v. 
South  Boston  B.  Co.  (Mass.)  641 

2.  One  who  lends  money  to  a  corporation 
upon  the  agreement  of  the  latter  to  repa^  the 
loan  in  preferred  stock  to  be  subsequently  is- 
sued may  maintain  an  action  to  recover  back 
the  money  loaned,  where  the  corporation,  at 
the  time,  had  no  authority  to  issue  the  stock. 
Antony  v.  Household  Sewing-Mach.  Co,  (R.  I.) 

676 

Notes  and  Bbiefb. 
For  reasonable  value  of  services.  707 

ATTACHMENT.    See  also  Husband  and 
With,  8. 

The  right  of  a  creditor  to  sequester  a 
portion  of  the  debtor's  property  by  attachment, 
and  thereby  gain  prionty  over  other  creditors, 
is  suspended^  the  appointment  of  a  receiver. 
New  Haven  Wire  Co.  Cases  (Conn.)  600 

BAILMENT.     See  also  Levy  and  Seiz- 

UBB,   1. 

1.  It  is  the  duty  of  a  bailee  of  goods  to  do 
work  upon  them  for  a  reward,  to  return  them 
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to  the  owner  immediately  upon  completion  of 
the  work«    Dale  ▼.  See  (N.  J.)  688 

2.  Upon  a  bailment  of  goods  to  do  work 
upon  them  for  a  reward,  the  contract  implied 
by  law  Uiat  the  work  shall  be  done  with  due 
care  and  competent  skill  arises  immediately 
upon  delivery  of  the  goods.  Jo, 

8.  Stipulations  or  conditions  qualifying  or 
abridging  the  contract  implied  by  law  upon  a 
bailment  must  be  contained  in  or  made  a  part 
of  the  original  contract  of  bailment.  Id, 

4.  A  notice  printed  on  bills  presented  by  a 
dyer  of  goods  for  work  done  by  him,  "All 
claims  for  deficiency  or  damage  must  be  made 
wiihin  three  days  from  date;  otherwise  not  al- 
lowed,"— is  not  binding  upon  the  party  for 
whom  the  work  is  done.  Id. 

6.  Notice  by  a  bailee  of  goods  to  do  work 
upon  them  for  a  reward,  together  with  a  return 
01  the  goods,  or  with  the  bill  for  the  work  done, 
containing  conditions  Qualifying  his  liabilitir 
for  defective  workmanship, — ^lacKS  the  consid- 
erulion  necessary  to  support  a  contract,  although 
the  owner  accepts  the  ^ods  with  knowledge  of 
the  contents  of  the  notice.  Id, 

BANKS   AND   BANKING.      See    also 

COBFORATIONB,  15-17;  ESTOPPBL,  5. 

1.  One  who  takes  a  bank  draft  in  payment 
before  the  bank  ceases  business,  although  after 
it  was  in  fact  insolvent,  where  both  parties  act 
in  good  faith,  must  bear  the  loss,  and  cannot 
recover  therefor  from  the  person  from  whom 
he  received  it.    HaU  v.  Stevens  (N.  Y.)       802 

2.  Payment  by  a  savings  bank  of  a  deposit 
on  account  of  one  person  in  trust  for  another, 
to  the  depositor's  administrator,  is  good  and 
effectual  to  discharge  the  savings  bank,  in  the 
absence  of  any  notice  from  the  beneficiary, 
where  the  by-laws  of  the  bank  authorized  by 
law  provided  for  payment  on  the  death  of  a  de- 
positor to  his  legal  representatives.  Belduter 
v.  Batoery  8av.  Bank  (N.  Y.)  641 

8.  By-laws  of  a  bank,  subsequently  adopted, 
that  certificates  of  its  stock  shall  be  transfer- 
able by  indorsement  and  delivery  thereof,  the 
transfer  to  be  complete  and  binding  on  the 
bank  only  when  recorded  on  its  books,  and 
whfch  do  not  provide  for  any  lien,  do  not 
forbid  a  contract  for  a  lien  upon  shares  to 
secure  a  loan  to  a  stockholder, — the  Uen  is  in 
dependent  of  the  by-laws.  Jennings  v.  CaU- 
fomia  Bank  (Cal.)  238 

4.  Statutory  provisions  as  to  the  transfer  of 
bank  stock  will  not  preclude  a  condition  in 
the  stock  certificates  that  the  stock  will  not 
be  transferred  on  the  books  until  the  holder 
has  paid  all  his  debt  tb  the  bank.  Id. 

BENEVOLENT  SOCIETIES.    See   In- 
surance, NOTBS  AND  BbIBFS. 

BILLS  AND  NOTES.     See  also  Check; 

CONTBACTS,    7,  9;    COBFOBATIONS^   7;  Es- 

CBOw;  Interest. 

1.  A  draft  for  money  drawn  on  a  bank, 
payable  at  a  day  subsequent  to  its  date  and  to 
the  date  of  its  issue,  is  not  a  "  check,"  but  is  a 
"bill  of  exchange"  and  entitled  to  grace. 
Barrison  v.  Nicollet  Nat.  Bank  (Minn.)      740 

2.  In  the  absence  of  a  statute  in  direct 
5L.Il.  A. 


terms  prohibiting  speculative  or  wager  con- 
tracts and  deciding  them  unlawful  or  ez- 
presslv  declaring  promissory  notes  growing 
ont  of  such  transacBons  invalid,  to  m^»  audi 
notes  invalid  in  the  bands  of  one  who  ad- 
vanced money  thereon  to  be  used  in  such  trans- 
actions, it  is  not  enough  to  show  thai  the 
lender  knew  the  borrower's  purpose;  tbere 
must  be  also  a  participation  in  the  illegal  or 
immoral  purpose.    Sondheim  v.  QUbert  (Ind.) 


8.  Where  the  Legislature  has  ezpresalj  de^ 
Glared  that  illegality  in  a  transaction  ahall 
make  the  security  ^wing  out  of  it  void,  a 
note  given  on  a  consideration  whicli  is  thereby 
declared  illegal  is  void,  even  in  the  hands  of  an 
innocent  holaer  for  value.  I± 

4.  The  fact  that  an  accommodation  in- 
dorser  who  has  been  compelled  to  pav  a  bill  of 
exchange  knew  at  the  time  of  the  mdorsemeni 
that  the  acceptance  of  the  bill  was  for  aooom- 
modation  will  not  prevent  his  recoveiy  Uiereon 
against  the  accommodation  acceptor.  OiUetpU 
V.  Campbea  (G.  C.  N.  D.  111.)  6d» 

6.  Contribution  cannot  be  enforced  by  au 
accommodation  acceptor  against  subsequent  ac- 
commodation indorsers  with  or  without  know- 
ledge of  the  nature  of  the  acceptance.  Id. 

6.  That  the  proceeds  of  a  bill  of  exchange 
indorsed  for  accommodation  when  discounted 
were  applied  by  the  drawer  to  the  payment  of 
other  paper  on  which  the  same  person  was  an 
indorser  is  not  a  defense  in  favor  of  an  accom- 
modation acceptor  of  the  bill  against  the  in- 
dorser, where  the  latter  has  been  compelled  lo 
pay  it  on  maturity.  Id. 

7.  A  non-negotiable  note  signed  on  its 
back  bv  third  persons  prior  to  its  passing  to  the 
payee  is  not  evidence  per  «$  of  a  contract  by 
such  indorsers.  Abeeeam  Mat,  Loan  dt  Bldg. 
Ab90.  v.  Leede  (N.  J.)  853 

8.  The  holder  for  value  and  without  no- 
tice of  notes  indorsed  by  a  business  corporation 
for  the  accommodation  of  the  makers,  and  not 
in  the  usual  course  of  business,  is  entitled  to 
recover  against  the  corporation,  if  it  had  the 
general  power  to  bind  itself  by  promissory 
notes  and  contracts  of  indorsement.  National 
Park  Bank  v.  German  Am.  Muk  Wartkoum 
&  Security  Oo.  (N.  Y.)  «7» 

9.  The  fact  that  the  maker  of  a  promissory 
note  procures  it  to  be  discounted  for  his  own 
benent  is,  if  unexplained,  notice  lo  the  discount- 
er that  the  indorsement  is  not  in  the  usual 
course  of  business,  but  is  for  the  aocommoda- 
tion  of  the  maker.  Id. 

10.  An  indorser,  bv  asking  that  the  time  of 
payment  be  extended.,  and  promising  to  let  his 
name  remain  on  the  note  if  the  extension  is 
granted,  waives  demand  and  notice  of  nonpay- 
ment    Cody  V.  Bradshaw  (N.  Y.)  557 

11.  A  delay  of  more  than  ten  months  in 
making  a  demand  of  payment  and  giving  no- 
tice of  protest,  after  the  indorsement  of  a  prom- 
issory note  payable  on  demand,  is  unreason- 
able.    Turner  v.  Iran  Ohirf  Min.  Co.  (Wis.) 

633 

12.  A  son  who  is  the  maker  of  a  note  can- 
not avail  himself,  in  an  action  upon  the  note, 
of  a  promise  not  to  sue  the  note,  made  for  his 
benefit  to  his  father  by  the  plaintifTs  intestate. 
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the  payee  of  the  DOte.    Mantan  v.  Bigdaw 
(Mass.)  48 

18.  A  promise  never  to  sue,  made  upon 
ffood  consideration,  to  the  maker  of  the  note 
himself,  would  operate  to  defeat  a  suit  on  the 
note.  Id, 

NoTBS  aud  Bbiefb. 

• 

Whai  are;  check  on  bank.  747 

Contract  not  to  sue.  48 

Ownership  of  draft  discounted.  801 

Release  of  Joint  maker.  596 

Demand  note,  when  due;  necessity  of  pre- 
sentment, demand,and  notice;  time  for  maklnff. 

Accommodation  paper;  nature  of  contract; 
liability  of  indorser.  6d8 

Holder  for  value;  indorsement  for  accom- 
modation. 674 

Liability  of  indorser;  extension  of  time; 
waiver  of  demand  and  notice.  667 

BOARD  OF  TRADE.    See  Stock  akd 

PBODDOa   EXOHANGB,  NOTBS    AND 


BONDa 

1.  Neither  the  negligence  of  the  county  com- 
missioners in  respect  to  their  supervisory 
duties  over  the  treasury,  nor  their  actual  mal- 
feasance facilitating  or  encouraging  a  conver- 
sion of  the  public  funds  by  the  treasurer,  is  a 
defense  in  an  action  on  his  bond.  Waseca 
County  V.  Sheehan  (Minn.)  785 

2.  An  action  may  be  prosecuted  by  a  countv 
against  its  treasurer  and  the  sureties  on  his  of- 
ficial bond,  without  first  obtaining  leave  from 
the  court.  Id, 

Notes  Ain>  Bbiefs. 

Bond  of  count5[  treasurer;  actions  upon; 
right  to  bring;  liability  of  sureties.  785 

Municipal,  in  aid  of  railroads;  power  to  is- 
sue. 726 


the  sale  of  the  property,  but  does  not  prevent 
the  owner  himself  from  making  a  sale.      id, 

NOTBB  ASD  BbIBTB. 


Any  agreement  by  which  a  person  undertakes 
to  thwart  the  ends  of  justice  by  using  his  offi- 
cial position  in  procuring  the  release  of  intoxi- 
cating liquors  in  bis  possession  and  under  his 
control  as  an  officer  will  subject  him  to  the  pen- 
alties of  the  crime  of  receiving  a  bribe.  State 
▼.  B>ti8  (Iowa)  814 


Notes  Aim  Bbibfs. 

Bribery  of  public  officer. 
Of  voters  at  elections. 


814 
217 


BROKERS.    See  also.CoNTBACTS,  16. 

1.  In  case  of  an  agency  to  sell  real  estate 
on  commission,  the  exclusive  riffht  to  sell  not 
being  given,  the  owner  himself  has  still  the 
right  to  make  a  sale  independent  of  the  agent, 
and  in  such  case  will  not  be  liable  to  the  agent 
for  commissions  unless  he  sells  to  a  purchaser 
procured  by  the  agent  Dole  v.  JShenoood 
(Minn.)  720 

2.  An  exclusive  agencv  to  sell  merely  pro- 
hibits the  appointment  oi  another  agency  for 

5L.  R  A« 


Power  to  bind  principaL 
Ezclusiveneas  of  agency. 


681 
720 


BURDEN  OF  PROOF.  SeeEvmsHCB,  IL 

CARRIERS.  See  also  CoMHEBOB,  2;  Con- 
flict OF  Laws,  8;  Elbvatobs.  8-5; 
£vn>BNCB,  9;  Nboligsnob,  7;  Rbceiv- 

BB8,   2. 

1.  Railroad  companies  have  the  right  to 
adopt  reasonable  regulations  as  to  the  method 
of  paying  fares  by  passengers,  and  may  dis- 
criminate between  fares  paid  for  tickets  at 
stations  and  those  paid  In  the  cars.  McGowen 
v.  M<yrgan's  L,  dT.R.db  8,  Co.  (La.)        817 

2.  A  re^rulation  of  a  railroad  company  re- 
quiring passengers  without  tickets  to  pay  25 
cents  extra  is  not  unreasonable.  Id. 

8.  A  passenger  who  refuses  to  comply  with 
the  regulations  of  a  railroad  company  requir- 
ing passengers  without  tickets  to  pay  25  cents 
extra  may  oe  hiwf  uUy  ejected  in  a  proper  man- 
ner and  at  a  proper  place.  Id, 

4.  Exempting  passengers  who  board  the  train 
at  stations  where  tickets  are  not  on  sale,  from  a 
regulation  requiring  passengers  without  tickets 
to  pay  25  cents  extra,  is  not  an  unjust  discrim- 
ination against  other  passengers.  Id, 

5.  That  a  railroad  company  gives  a  draw- 
back coupon  for  the  extra  fare,  on  which  a 
passenger  may  collect  it  back  from  any  agent 
at  a  station,  does  not  affect  the  validity  of  a 
regulation  requiring  passengers  without  ticketa 
to  pay  an  extra  fare.  Id, 

6.  A  regulation  of  a  railroad  company,  which 
is  ancient  and  public,  requiring  passengers 
without  tickets  to  pay  an  extra  fare,  is  pre- 
sumed to  be  the  act  of  the  corporation;  and 
a  party  ejected  for  noncompliance  has  no  right 
to  question  the  fact  or  the  method  of  its  adop- 
tion. .    Id, 

7.  A  railroad  company  which  sells  as  first- 
class  and  for  a  full  first- dass  fare,  a  ticket  over 
its  own  and  other  lines,  upon  which  is  printed 
a  provision  that  in  selling  the  ticket  the  com- 
pany acts  only  as  agent,  and  is  not  responsible 
beyond  its  own  line,  is  not  liable  to  the  purchas- 
er on  account  of  Uie  latter's  being  ejected  from 
a  first-class,  and  compelled  to  travel  on  a  sec- 
ond-class, car  on  another  line.  Harris  v.  Eoxoe 
(Tex.)  777 

8.  A  passenger  who  leaves  r  train  delayed 
by  a  wreck  nearly  all  night,  and  waits  at  a 
hotel  for  another  train  because  he  is  not  well 
enough  to  remain  on  the  car,  is  entitled  to  pn^s 
the  next  day  on  the  check  given  him  as  a  sub- 
stitute for  his  ticket  by  the  first  conductor,  or 
at  least  upon  payment  of  the  regular  fare;  and 
if  put  off  for  refusal  to  ijay  the  extra  charge 
required  of  those  who  fail  to  procure  tickets, 
he  may  recover  damages.  Louisville  d  N.  W.  it, 
Co,  V.  Wilsey  (Ky.)  855 

0.  The  failure  of  a  passenger  to  sign  an 
agreement  on  the  back  of  a  free  railroad  pass, 
wnicb  expresslv  declares  that  it  is  given  to  him 
"providea  he  signs  the  agreement/'  is  immate- 
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rial  where  he  accepts  and  uses  the  pass.    Quim- 
ly  V.  BoiUm,  d  M.  B.  Oo.  (Mass.)  846 

10.  Ad  agreement  by  one  who  accepts  a  rail- 
road pass  purely  as  a  ffratuit^,  that  he  will  as- 
sume all  nsks  ci  accident  of  every  name  and 
nature,  is  not  against  public  policy>  and  will 
prevent  a  recovery  by  him  for  injuries  occa- 
sioned by  the  negligence  of  the  railroad  com- 
pany's servants.  Id, 

11.  The  Mississippi  Act  of  March  2, 1888, 
requiring  steam  railroads  to  have  separate  ac- 
commodations for  the  two  races,  was  not  re- 
pealed by  Miss.  Act  March  14, 1888,  g  8.  Lou- 
isriUe,  jSt,  0,  d  T.  B,  Oa.  v.  State  (Miss.)      182 

12.  Carriers  of  passengers  are  responsible 
for  the  utmost  care  and  diligence  of  very  cau- 
tious persons,  as  well  as  for  the  slightest  ne- 
glect, and  are  bound  for  defects  in  the  vehicles 
furnished  bv  them,  which  might  have  been 
discovered  by  the  most  careful  examination. 
TreadtoeUr,  W/iittier  {Cal.)  498 

18.  A  common  carrier  of  goods  whose  lia- 
bility is  limited  by  special  contract  to  loss  or 
iniury  through  his  negligence  must  show  that 
9  loss  occurred  from  some  cause  other  than 
his  negligence,  in  order  to  escape  liability 
therefor.  HuU  v.  Chicago,  6t.  -P.  M.  d  0,  R 
Co,  (Minn.)  587 

14.'  Where  a  carrier  by  whom  goods  sold  are 
shipped  to  be  delivered  to  the  vendee  upon  the 

1>ayment  of  the  purchase  money  hegligently  de- 
ivers  the  goods  before  such  payment,  neither 
the  carrier  nor  the  vendor  can  recover  the 
goods  from  a  bona  fide  purchaser  from  the 
vendee.    Norfolk  3.  B.  Co,  v.  Barne»  (N.  0.) 

611 

15.  If  a  consignee  of  goods  shipped  by  rail 
obtains  possession  of  them  through  the  negli- 
gence of  the  railroad  companv,  without  paymg 
the  freight  charges,  and  sells  them  to  a  bona 
fide  purchaser  for  value,  the  company  cannot 
enforce  its  lien  for  freight  against  the  goods  in 
the  hands  of  such  purchaser.  Id, 

1 6.  Mere  inequality  between  the  rate  charged 
a  shipper  and  the  published  tariff  rates  does 
not  constitute  unjust  discrimination,  within  the 
meaning  of  Colo.  Const  art.  15,  §  6,  prohibit- 
in  s^  *'  undue  or  unreasonable  discrimmaUon." 
Baylet  v.  Kansas  P.  B.  Co.  (Colo.)  •480 

NoTBS  AKD  Briefs. 

Reasonable  rules  and  regulations;  fixing  rates 
of  fare  and  posting  at  stations;  passage  on 
freight  trains;  purchasing  tickets  before  enter- 
ing car;  additional  fare  for  lack  of  ticket;  keep- 
ing ticket  office  open;  discrimination  between 
passengers;  ticket  as  a  receipt;  exhibition  and 
surrender  of  ticket;  terms  and  conditions  on 
ticket;  lost  ticket;  expulsion  of  passenger.    817 

Duty  to  protect  passengers;  injury  to  pas- 
senger in  depot;  assault.  442 

Traveling  on  pass;  waiver  of  right  to  dam- 
ages. 846 

Carrier  of  goods;  liability  of.  587 

Negligent  delivery  of  goods;  right  of  inno- 
cent purchaser.  611 


CERTIORABL 

Notes  asd  Briefs 
Returns  to;  hearing  on;  use  of. 
5  L.  R.  A. 
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A  champertous  contract  beine  void,  the  right 
of  recovery  on  an  existing  indeotedness  in  rela- 
tion to,  or  as  security  for,  which  the  contract 
was  entered  into,  cannot  be  affected  thereby. 
Boone  v.  Clark  (HI.)  276 

CHARITABLE  USES. 

1.  A  gift  is  charitable  where  a  fund  is  to  be 
permanently  maintained  and  its  income  devoted 
to  the  relief  of  the  poor  and  unfortunate,  al 
though  its  distribution  is  private  and  to  private 
persons.     BiUlardy,  Charidler  (Mbss,)         M 

d.  The  fact  that  a  gift  of  money  b^  will  ii 
declared  to  be  "strictly  for  private  charities," 
and  to  be  expended  according  to  the  judgment 
of  testator's  .  sisters,  will  not  prevent  it  from 
being  a  public  charity  where  it  is  for  the  relief 
of  the  "poor  and  unfortunate."  U 

8.  The  word  "others,"  in  a  will  direotin? 
charitable  gifts  to  the  "poor  and  unfortunate 
whom  we  have  aided  in  past  years,  and  also  to 
others," — ^means  others  than  those  aided,  and 
not  others  than  poor  and  unfortunate.  Id. 

4.  If  the  main  object  of  a  legacy  is  to  support 
a  particular  institution  for  the  promotion  of 
a  particular  art,  the  gift  will  fail  upon  failure 
of  the  donee,  although  the  bequest  is  to  a  pub^ 
lie  charity.  Stratton  y.  PhysuhMedieal  hati 
tute  (Mass.)  33 

6.  A  legacy  to  a  medical  institute  already  in 
existence,  but  a  private  pecuniary  enterprise,  is 
not  a  bequest  to  a  public  charity;  and  in  ca.^ 
the  benenciary  ceases  to  exist  before  the  vill 
takes  effect,  the  court  will  not  apply  the  gift 
cy  pris.  Id. 

6.  The  board  of  water  commissioners  of  a 
city  are  competent  to  receive  a  gift  by  will  of  a 
fund,  the  income  of  which  is  to  be  used  for  or 
namentinfi:  the  grounds  where  the  waterworks 
are  established,  and  for  maintaining  there  a 
reference  library  chiefly  of  books  of  practical 
utility  relating  to  the  progress  of  science,  the 
arts,  and  of  events  and  discoveries.  Penny  v. 
Croul  (Mich.)  65d 

Notes  ahd  Bbilf& 

What  are  charitable  uses;  public  charities; 
gifts  to  promote  public  good;  for  educational 
purposes;  for  religious  purposes;  purposes  of 
trust;  when  separable.  104 

Nature  of;  validity  of  gifts;  for  educational 
purposes.  d-iS 

Public  charities;  Statute  of  Uses  and  Trusts, 
43  Eliz.  chap.  4;  the  doctrine  of  ^  pr^  stated: 
doctrine  not  usuall  v  adopted  in  the  constru^ 
tion  of  wills;  distinction  between  charitable 
and  other  trusts;  law  against  perpetuities  as  ap- 
plied to  charitable  trusts;  charitable  tnists»  wbeo 
void;  indefiniteness  of  object;  when  trusts  resalt 
to  testator's  legatees  or  next  of  kin;  Legisia* 
tiue  ma^  transfer  title  to  cestui  que  trust;  char- 
itable gifts,  what  are;  public  charitable  use 
not  presumed;  chancery  jurisdiction;  ey  pra 
power  of  courts  of  equity;  dedication  to  pubh'c 
charities;  failure  of  trustee;  enforcement  of 
trust;  intent  of  testator;  devising  scheme; 
changing  object;  uncertain  beneficiaries;  selec- 
tion of  benenciary;  beneflciaxy  not  in  bemcr. 
uncertainty  hi  object  of  ohiuity.  33 


Chattbl  Mortgage— Conflict  of  Laws. 
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CHATTEL    MORTGAGE.     See  Mobt- ( dentally  affecting;  police  regulations;  regula 


OAGB,  11. 

CHECK.    See  also  Bills  and  Notes,  1. 

It  is  an  essential  characteristic  of  a  check 
that  it  he  payable  on  demand.  Earrison  v. 
NieoM  Nat  Bank  (Minn.)  746 

CIiAIMS. 

1.  Where,  in  an  action  against  a  debtor,  in 
a  state  coart,  a  receiver  of  a  claim  of  the  debt- 
or against  the  United  States  was  appointed, 
and  the  state  court  by  its  decree  subrogated 
the  receiver  to  the  rights  of  the  debtor  in  said 
rlaim,  and  authorize  him  to  sue  the  United 
States  in  the  court  of  claims  therefor,  for  the 
benefit  of  a  single  creditor,  such  decree  of  the 
stale  court  has  no  force  in  the  court  of  claims, 
and  a  suit  by  the  receiver  therefor  wHl  be  dis- 
missed.   Howa  v.  United  State8]{CU  CL)        66 

2.  It  is  the  duty  of  the  treasury  department, 
through  the  accounting  officers,  to  settle  all 
claims  and  demands  by  and  against  the  United 
States,  and  in  proper  cases  to  set  off  one  against 
the  other,  when  the  government  is  both  debtor 
and  creditor  of  the  same  party.  Id. 

8.  Where  two  partners  recovered  a  Joint 
Judgment  against  the  United  States,  and  it  paid 
one  half  thereof  to  one  partner,  and  applied 
the  other  half  to  a  judgment  in  its  favor  against 
the  other  partner,  who  executed  a  release  there- 
for, such  partners,  having  ratified  such  settle- 
ment and  payments,  cannot  compel  the  United 
States  to  pay  the  money  over  again  to  them 
jointly.  Id. 

4.  Assignments  of  claims  a^inst  the  United 
States,  made  before  the  issuine  of  a  warrant 
for  payment,  except  when  made  in  a  general 
transfer  of  the  claimant's  proper^  by  operation 
of  law,  or  by  voluntary  transfer  of  all  his 
property  for  the  benefit  of  his  creditors,  are 
void.   U.  S.  Bev.  Stat.  §  8477.  Id. 


A  legislative  Act  repealing  in  toto  a  for- 
mer statutory  provision  for  the  salary  of  an 
assistant  clerk  of  a  separate  orphans'  court,  ap- 
pointed by  the  clerk  of  such  court  pursuant  to 
authority  conferred  upon  him  by  the  State 
Constitution,  without  making  any  other  pro- 
vision for  his  salary,  is  unconstitutional  and 
void,  its  effect  being  to  abolish  the  office  of  as- 
sistant clerk.    Beid  v.  ffmoulier  (Pa.)        617 

COMMERCE. 

1.  Transportation  of  persons  is  as  much 
commerce  as  transportation  of  property.  Louis- 
ville, N.  O.dT.H.  Oo.  V.  StaU  (Miss.)         182 

2.  The  Mississippi  stotute  of  1888  requiring 
steam  railroads  to  provide  equal  but  separate 
accommodations  for  the  different  races,  by  pro- 
viding; two  or  more  cars  for  each  train,  or  by 
dividing  the  cars  by  partition,  is  not  invalid  as 
a  regulation  of  interstate  commerce,  as  it  refers 
only  to  the  carriage  of  passengers  to  points 
within  the  State.  Id. 

NoTss  Ain>  Bbiefb. 

Commerce,  what  is;  power  to  regulate.    180 
Internal,  regulation  by  States;  matters  inci- 
5L.R.A. 


tion  of  occupations. 
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COMMERCIAL    LAW.     See    Common 
Law;  CosnojcT  of  Laws,  2;  Courts,  2, 8. 

COMMON  LAW. 

There  is  no  such  thing  as  a  general  commer- 
cial or  a  general  conunon  law  separate  from, 
and  irrespective  of,  the  particular  State  or  gov- 
ernment whose  authoritv  makes  it  law,  Fore- 
paugh  V.  Delatoare,  L.  i  W.  B.  Oo.  (Pa.)    508 

Notes  akd  Bbibfs. 
Common  law;  United  States  has  none.     508 

COMPROMISE  AND  SETTLEMENT. 

1.  A  settlement  of  a  disputed  claim  pre- 
ferred in  ffood  faith  by  a  promisee  against  a 
promisor  is,  in  the  absence  of  fraud  or  duress* 
a  legal  consideration  for  the  promise;  and  the 
fact  that  the  promisor  had  a  legal  defense  to 
the  claim  settled  is  no  defense  to  an  action  on 
the  new  promise.      Wahl  v.  Bamum  (N.  Y.) 

623 

2.  In  case  of  a  dispute  as  to  whether  a  part- 
nership has  previously  existed  between  tbe 
parties,  an  agreement  b^  the  one  claiming  that 
It  did  exist  and  that  he  is  entitled  to  share  in 
the  profits,  that,  in  consideration  of  being  cred- 
ited with  a  given  sum  and  of  his  being  a  part- 
ner in  future,  he  will  waive  tbe  claim  of  pre- 
vious partnership,  is  supported  by  a  valid 
consideration.  Id. 


NOTBfl  AND  BfilEFa. 

Compromise;  consideration  of. 
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CONDITIONS.      See    Rbal    Pbopebtt, 
Notes  Aim  Briefs. 

CONFLICT  OF  LAWS.  See  also  Trusts, 
8. 

1.  The  admissibility  or  competency  of 'evi- 
dence in  a  legal  proceeding  pertains  to  the 
remedy  and  is  governed  bv  the  lex  fori;  and 
therefore  a  clause  in  the  British  Shipping  Act 
of  1854,  making  certain  entries  in  the  official 
log-book  competent  evidence  in  all  courts,  does 
not  make  them  so  in  the  courts  of  any  other 
country.   The  OUyof  Carli$le(D.  0.  D.  Or.)  52. 

2.  The  law  declared  by  state  courts  to  gov- 
ern contracts  made  within  their  jurisdiction 
is  conclusive  everywhere;  and  the  validity  or 
binding  effect  of  such  contracts  cannot  be  af- 
fected by  any  so-called  com  mercial  law.  Fore- 
paugh  V.  Delaicare,  L.  d  W.  B.  Co.  (Pa.)  508. 

8.  A  contract  of  carriage  exempting  tlie 
carrier  from  liability  for  negligence,  which  is 
valid  under,. the  law  of  the  Slate  where  it  is 
made  and  is  to  be  wholly  performed,  tbe  allecod 
breach  occurring  in  that  State,  is  enforceable 
in  Pennsylvania  courts,  although  such  a  con- 
tract would  be  invalid  under  the  law  of  Penn- 
sylvania. Id. 

4.  The  validity  of  a  note  executed  and  made 
payable  in  the  State  of  New  York  by  one  of 
the  members  of  a  partnership  in  Indiana,  to  pay 
or  secure  losses  or  margins  on  gambling  or 
wagering  specidations  in.  New  York,  is  to  be 
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determined  primarily  bv  the  law  of  the  Btate 
of  New  York.    Sandhgim  v.  QUo&rt  {lud.)  483 

6.  Whether  or  not  Ind.  Rev.  8tat  1881» 
S4960,  making  void  notes,  etc.,  any  part  of  the 
consideration  of  which  is  money  or  other  val- 
oable  thing  won  on  the  result  of  any  wager, 
or  to  repay  money  loaned  at  the  time  of  such 
wager,  etc,  applies  to  a  note  in  the  hands  of  an 
innocent  holder,  given  and  payable  in  that  State 
for  speculation  m  futures,  it  will  not  be  con- 
strued to  invalidate  a  note  in  the  hands  of  such 
a  holder  if  executed  and  made  payable  in  New 
Tork,  to  be  used  in  purchasing  options,  or  to 
be  put  up  as  a  margin  in  cotton  speculations  in 
that  State.  Id. 

6.  The  Massachusetts  statute  relating  to  per- 
sonal injuries  received  from  railroad  trains  at 
grade  crossings,  and  providing  that  the  railroad 
company  may  be  punished  by  fine  or  indict- 
ment or  sued  for  damages,  is  penal  in  its  na- 
ture; fand  it  is  no  authority  for  an  action  in 
Rhode  Ldand  for  injuries  causing  death,  occur- 
ring in  Massachusetts,  the  Rhode  Island  stat- 
utes having  none  of  the  penal  features  con- 
tained in  the  Massachusetts  statute.  Q'BeiUy 
Y.NewTorkdN.KB.  Co,(R.L)  864 

7.  A  state  law  which  contravenes  a  valid 
law  of  the  United  States  Is  void.  In  legal  con- 
templation there  can  no  more  be  two  valid 
conflicting  laws  operating  upon  the  same  sub- 
ject matter  at  the  same  time,  than  in  physics 
two  bodies  can  occupy  the  same  space  at  the 
same  time.    Be  NeagU  (G.  0.  N.  D.  Gal.)     78 

Notes  Ain>  Bbiefs 

Conflict  of  laws  as  to  rights  of  ship,  crew, 
etc.  58 

As  to  right  of  action.  864 

As  to  actions  arising  in  another  State.      865 

CONSTITUTIONAL    LAW.     See    also 
Equity;  Intozigating  Liquoks,  8;  Mu- 

HICIPAL     GOBPOBATIONB,    6;      TAXfiB,    1; 

Tbial,  8.  , 

1.  N.  H.  Gen.  Laws,  chap.  1**),  to  secure  the 
possession  of  requisite  skill  and  learning  by 
practitioners  of  medicine,  surgery,  and  den- 
tistry, which  excepts  from  its  provisions  per- 
sons who  have  practiced  their  professions  in  Uie 
place  of  their  present  residence  for  a  certain 
time,  and  also  physicians  residing  out  of  the 
State  called  into  the  State  for  consultation,  or 
to  attend  patients  in  the  regular  course  of  busi- 
ness, is  unconstitutional  in  discriminating  be- 
tween persons  engaged  in  the  same  business  or 
profession,  and  also  in  discriminating  against 
citizens  of  other  States.  State  v.  Pennoyer  (N. 
H.)  709 

2.  A  statute  does  not  deprive  a  citizen  of 
his  liberty  or  property  in  the  constitutional 
sense  simply  because  it  imposes  burdens,  or 
abridges  freedom  of  action,  or  regulates  occu- 
pations, or  subjects  individuals  or  property  to 
restraints  in  matters  indifferent  except  as  tbey 
affect  public  interests  or  the  rights  of  others. 
PeopU  V.  Budd  (N.  Y.)  559 

8.  Legislation  under  the  police  power  in- 
fringes the  constitutional  guaranty  of  protection 
in  liberty  and  property  only  when  it  is  extended 
to  subjects  not  within  its  scope  and  purview, 
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as  that  power  was  defined  and  understood  when 
the  Constitution  was  adopted.  IL 

4  Tlie  power  of  the  Legislatare  to  reen- 
late  charges  for  the  uae  of  property  and  tbe 
rendition  of  services  connected  tnerewith  does 
not  depend  in  every  case  upon  the  fact  that  the 
owner  has  a  legal  monopoly,  or  some  special 
governmental  privileges  or  protection  have  been 
bestowed  upon  him,  but  it  mav  also  extend  to 
certain  kinds  of  business  which  hold  such  a 
peculiar  relation  to  the  public  interests  that 
there  is  superinduced  upon  them  the  xig^t  of 
public  regulation.  Id. 

6.  N.  Y.  Act  1888,  chap.  681,  which  fixes 
a  maximum  charge  for  elevatinit  grain,  Is  not 
unconstitutional  as  depriving  elevator  owners 
of  their  property  without  due  process  of  law, 
as  the  Legislature  has  power  to  oontro!  and 
regulate  elevator  charges  in  the  cases  where  that 
Act  applies,  which  rests  on  the  nature  and  ex- 
tent of  the  business,  the  existence  of  a  virtual 
monopoly,  the  benefit  derived  from  the  canal, 
creating  the  business  and  making  it  passible, 
the  interest  to  trade  and  commerce,  tbe  rela- 
tion of  the  business  to  the  prosperity  and  wel- 
fare of  the  State,  and  the  practice  of  legislation 
in  analogous  cases.  Id, 

NoTBS  Aia>  Bbiefb. 
See  also  CaiMiaAL  Law. 

Due  process  8S9 

Due  process;  regulation  of  business 

License  of  physicians,  dentists,  eta 

Police  power;  regulation  of  vessels  on  a  river 
within  State.  587 
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CONTRACTS. 

I.  FoBMAL  REquisrrES;  Goitsidsbatioii. 

II.   YAUDrrY;  I^BFORMABCB. 
in.   CHANOB  OB  ExTINGmSHMENT. 

NoTBS  AND  Bbiefb. 

See  also  AonoN  ob  Suit,  7;  Assumpsit,  3; 
Bills  Aim  Notes,  3,  8;  Champkbty; 

OOIIFBOMTSE     AND     SeTTLEICENT;      CoN> 

FLiGT  OF  Laws,  3,  8;  Ck>BFOBATiON8,  6; 
Damages,  4;  Evidence,  30:  Pabtneb- 
SHiP,  1;  Pbincipal  and  Agent,  S;  Ship- 
ping, 4;  Specific  Pebfobmance. 

I.  FoBMAL  Rbquisitbs;  Gonbedebatiok. 

1.  A  parol  license  to  do  any  act  on  the 
land  of  another  does  not  trench  upon  the  policy 
of  the  law  which  requires  that  contracts  re- 
specting any  title  or  interest  in  real  estate  shall 
be  by  deed  or  in  writing.  It  gives  the  licensee 
no  estate  or  interest  in  the  land,  but  excuses 
acts  done  which  would  be  trespass  or  otherwise 
unlawful     HodgkiM   v.  FarringUm  (Mass.) 

209 

3.  A  paramount  right  to  subject  another's 
land  to  a  particular  use,  to  enter  upon  it  or 
maintidn  structures  upon  it  without  tbe  con- 
sent of  tbe  owner,  is  an  interest  in  tbe  land 
which  cannot  pass  without  the  formalities  re- 
quired by  the  statute.  Id. 

8.  An  agreement  by  one  person  to  indem- 
nify another  against  loss  if  he  will  become  tba 
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-surety  upon  the  bond  of  himself  and  another 
as  aaministrators  is  not  a  collateral  promise, 
within  the  Statute  of  Frauds,  as  to  any  liability 
•occasioned  by  the  default  of  the  other  adminis- 
trator, who  did  not  request  such  signature. 
Tighe  v.  Mi/rHwn,  (N.  Y.)  617 

4.  The  oral  promise  of  brokers,  that  if 
their  principal  is  dissatisfied  with  bonds  which 
they  have  purchased  for  him  they  will  take 
them  off  his  hands  at  what  they  cost  him,  upon 
request,  is  not  a  contract  for  the  sale  of  goods, 
things  in  action,  etc.,  within  that  section  of  the 
Statute  of  Frauds  relatine^  to  sales  of  personal 
property  for  more  than  $50,  but  is  a  provision 
for  the  rescission  of  the  entire  contract,  and  is 
valid.    Johnston  Y.\Trask  (N.  Y.)  680 

5.  If  by  its  terms,  or  by  reasonable  con- 
struction, a  contract  not  in  writing  can  be  fully 
perform^,  or  if  it  can  be  performed  on  one 
side,  within  a  year,  although  it  can  be  done 
only  by  the  occurrence  of  some  improbable 
•event, — ^as,  the  death  of  the  person  referred  to, 
— it  is  not  within  the  Statute  of  Frauds. 
Tiiomas  v.  Armstrong  (Va.)  529 

6.  Although  an  agreement  be  void  under 
the  Statute  of  Frauds,  yet  if  it  has  been  fully 
performed  by  one  of  the  parties  and  the  other 
has  accepted  its  benefits,  the  former  mav  re- 
cover in  assumpsit  for  the  actual  value  of  the 
benefits  conferred  and  of  his  services  rendered 
thereunder.     Cadman  v.  Markle  (Mich.)    707 

7.  A  collateral  promise  never  to  sue  a  note, 
made  to  a  stranger  who  is  not  a  party  to  the 
note  or  to  the  suit,  is  not  a  good  defense  to  a 
suit  on  the  note  brought  against  the  maker. 
Marston  v.  BigeUno  (Mass.)  48 

8.  One  employed  to  )^o  to  a  certain  place 
and  organize  a  corporation,  under  an  agree- 
ment for  certain  capital  stock  in  case  he  is  suc- 
cessful, who  goes  there  and  devotes  his  services 
to  the  organization  of  such  company,  and 
would  have  succeeded  had  his  employer  not  re- 
<*fdled  and  discharged  him,  is  entitled  to  recover 
what  his  time  was  worth  while  there,  and  rea- 
sonable expenses.     Cadman  v.  Markle  (]VIich.) 

707 

9.  A  release  by  an  indorser  of  a  promissory 
note,  of  a  joint  maker,  on  payment  of  part 
only  of  the  amount  due,  is  without  considera- 
tion and  void.     Bender  v.  Been  (Iowa)        596 

10.  The  abandonment  of  the  use  of  tobacco 
by  one  party  during  the  life  of  the  other  party 
is  a  sufficient  consideration  for  a  promise  by 
the  latter  to  pay  an  agreed  sum  of  money. 
Talbott  V.  Stemmon  (Ky.)  a56 

11.  The  presumption  of  consideration  aris- 
ing from  a  seal  will  not  overcome  the  express 
language  and  conditions  of  a  sealed  instru 
ment,  snowing  that  it  is  without  consideration. 
Bender  v.  Been  (Iowa)  696 

n.  Validity;  Pebpormanob. 

12.  A  contract  by  county  commissioners  to 
•pay  a  county  solicitor  a  percentage  compensa- 
tion, in  addition  to  his  regular  salary  provided 
by  law,  for  services  which  it  is  his  duty  to  per- 
form as  such  solicitor,  is  against  public  policy 
and  void.    Lancaster  County  v.  Fulton  (Pa.j 

18.  A  contract  that  the  defendant  should 
%  L.  R.  A.  67 


srive  orders  from  time  to  time  to  the  plaintiff 
for  the  purchase  and  sale,  on  account  of  the 
defendant,  of  equal  amounts  of  pork  to  be  de- 
livered in  the  future;  that  the  plaintiff  should, 
in  his  own  name,  make  these  purchases  and 
sales  on  the  board  of  tra^e,  and  should,  at  or 
before  the  time  of  delivery,  procure  these  con- 
tracts to  be  set  off  against  each  other  according 
to  the  usages  of  that  board;  that  the  defendant 
should  not  be  required  to  receive  any  pork  and 
pay  for  it,  or  to  deliver  any  pork  and  receive 
the  pay  for  it,  but  should  onlv  be  required  to 
pay  to  the  plaintiff,  or  entitlea  to  receive  from 
him,  the  differences  between  the  amounts  of 
money  which  the  pork  was  bought  for  and  was 
sold  for;  and  that  the  defendant  should  furnish 
a  ceitain  margin  and  should  pay  the  plaintiff 
his  commissions, — is  a  wagering  contract. 
Harvey  v.  Merrill  (Mass.)  200 

14.  To  make  a  contract  for  the  purchase 
and  sale  of  merchandise  a  wagering  contract  it 
is  sufficient,  whatever  may  be  the  form  of  the 
contract,  that  both  parties  understand  and  in- 
tend that  one  party  shall  not  be  bound  to  de- 
liver the  merchandise  and  the  other  party  to 
receive  it  and  pay  the  price,  but  that  a  settle- 
ment shall  be  made  by  the  payment  of  the 
difference  between  the  contract  price  and  the 
market  price  of  the  merchandise  at  that  time. 

Id. 

15.  Contracts  which  are  void  at  common 
law  because  they  are  against  public  policy, 
like  contracts  which  are  prohibited  by  statute, 
are  illegal  as  well  as  void.  Id. 

16.  Brokers  who  knowingly  make  contracts 
that  are  void  and  illegal  as  against  public 
policy,  and  advance  money  on  account  of  them 
at  the  request  of  their  principal,  cannot  recover 
it  or  their  commissions.  Id, 

17.  The  possibility  that  other  business  en- 
terprises in  the  same  pursuit  may  be  set  on  foot 
to  counteract  the  effect  of  a  combination  to 
control  the  market  in  a  commodity  will  not  re- 
lieve such  combination  of  illegality.  People  v. 
North  River  Sugar  Bef,  Co,  (N.  Y.  Sup.  Ct.) 

886 

18.  The  language  of  a  written  agreement 
between  corporations  is  not  alone  to  be  con- 
sulted in  determining  whether  the  agreement 
is  or  is  not  an  illegal  attempt  to  prevent  com- 
petition and  control  the  market;  but  it  is  to  be 
considered  in  view  of  the  circumstances  and  of 
the  conduct  and  probable  motives  of  the  in- 
dividuals engaged  in  bringing  it  about.        Id, 

19.  2  N.  Y.  Rev.  Stat.  chap.  20,  tit.  8,  §  16, 
declaring  securities,  any  part  of  the  considera- 
tion of  which  is  money  won  by  playing  at  any 

fame,  or  by  betting  on  the  nands  .of  such  as 
o  play  at  any  game,  or  to  repay  anjr  money 
knowingly  loaned  to  a  player  at  the  time  and 
place  of  such  play,  to  be  void,^has  no  ap- 
plication to  notes  executed  to  obtain  money 
with  which  to  purchase  options  or  to  put  up 
as  margins  in  cotton  speculations.  Sondheim 
V.  Gilbert  (Ind.)  482 

20.  A  Just  claim  under  a  contract  which 
provides  that  the  work  shall  be  done  to  the  en- 
tire satisfaction  of  the  other  party  camot  be 
defeated  by  the  latter  arbitrarily  and  un- 
reasonably saying  he  is  not  satisfied.  DaU  v. 
N(^le  (N.  Y.)  664 
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III.  Change  or  Extingtjtsh^ent. 

21.  A  contract  by  a  partnership  with  an 
employee  for  personal  services  in  the  curieot 
business  of  the  firm  for  one  year  at  a  given 
rate  per  month  is  dissolved  by  a  dissolution  by 
the  death  of  one  of  the  partners  within  the  year. 
Qfiggs  v.  8mft  (Ga.)  405 

23.  On  a  contract  by  a  partnership  with  an 
employee  for  services  for  one  year  at  a  given 
rate  per  moDth,  which  contract  is  dissolved  by 
the  death  of  a  member  within  the  year,  there 
can  be  no  recovery  for  services  which  were 
never  in  fact  rendered,  but  which  would  have 
been  rendered  had  not  the  surviving  partner 
discharged  him  after  the  dissohition.  ld» 

28.  Where  parties  to  a  written  contract  for 
the  exchange  of  lands  have  exchanged  posses- 
sion, but  have  not  executed  deeds,  a  parol  re- 
scission of  the  contract,  followed  by  part  per- 
formance by  restoration  of  possession  by  one 
of  the  parties, will  be  enforced  against  the  other. 
Boggs  v.  Bodkin  (W.  Va.)  245 

24.  A  contractor  employed  to  take  down 
portions  of  a  building,  whose  emplovees  be- 
came demoralized  and  refused  to  work  in  the 
building  on  account  of  its  weakened  and  dan- 
gerous condition,  resulting  from  the  negligence 
of  the  owner  and'  his  architect  in  stripping  off 
the  sheathing,  purlines,  rafters,  etc.,  so  that 
spars  fell  and  killed  some  of  the  contractor's 
employees, — may  abandon  his  contract  and 
recover  damages  against  the  owner.  Lynch  v. 
£ell&i^s  (La.)  682 

25.  When,  by  accident  or  mutual  mistake, 
a  written  contract  does  not  express  the  actual 
contract  of  the  i>arties,  the  remedy  <is  by  a  ref- 
ormation or  rectification  of  the  writing.  When 
the  written  contract  does  not  express  the  un- 
derstanding of  the  parties,  on  account  of  amis- 
take  concerning  tl^  subject  matter  of  it,  the 
remedy  is  by  rescission  or  cancellation  of  the 
written  contract,  and  in  some  cases  by  its  recti- 
fication.   Page  v.  Higgina  (Mass.)  152 

26.  Where  there  is  an  honest  misunderstand- 
ing between  the  parties  to  a  deed  as  to  the  lots 
which  the  grantor  was  to  convey,  and  the 
grantee  drew  the  deed  according  to  his  under- 
standing in  that  respect,  and  the  grantor  exe- 
cuted it  without  a  knowledge  of  its  contents, 
supposing  that  it  did  not  include  a  certain  lot, 
it  cannot  be  reformed  against  the  consent  of 
the  grantee  so  as  to  exclude  that  lot;  and  if  it 
be  declared  void,  the  grantor  cannot  retain  the 
consideration  paid,  and  the  grantee  must  render 
an  account  of  the  rents  and  profits  while  he 
held  possession  of  the  land.  Id, 

27.  Mutual  mistake,  in  equity,  is  a  mistake 
common  to  all  the  parties  to  a  written  contract 
or  instrument,  and  usually  a  mistake  concern- 
ing the  contents  or  the  legal  effect  of  the  con- 
tract or  instrument.  Id. 

28.  Where  each  party  to  the  deed  misunder- 
stood the  understanding  of  the  other  in  regard 
to  land  which  was  agreed  to  be  conveyed,  this 
is  a  common  mistake  as  to  the  subject  matter 
of  the  contract,  and  is  not  a  mutual  mistake  in 
inserting  in  the  deed  the  description  of  the 
land.  Id, 

20.  A  contract  which  states  an  impossible 
date  of  performance — as,  where  it  states  a  date 
previous  to  the  execution  of  the  contract — will 
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be  reformed,  although  men  familiar  with  the 
business  to  which  it  relates  might  infer  the  da^e 
intended.     Cameron  v.  White  (Wis.)  iflS" 

80.  Equity  will  so  reform  a  written  coDtract 
OS  to  make  it  express  the  intention  of  the  par- 
ties, although  their  mistake  was  one  of  law. 
Eastman  v.  Provident  Mut,  E.  Auo.{l^.K,)  712^ 

Notes  and  Briefs. 

See  also  Assumpsit. 

Statute  of  Frauds;  promise  to  auswer  for 
debt  or  default  of  another.  617 

Statute  of  Frauds.  529 

Collateral,  as  defense  to  note.  43 

Consideration.  624 

Sufficiency  of  consideration.  856 

Changing  meaning  of  words.  '    lOS 

Validity;  stipulations  to  defeat  Jurisdiction. 

464 

Wagering;  for  future  delivery.  200 

For  exchange  of  land  by  parol.  245 

For  building;  performance;  delay;  waiver; 
submission  to  architect.  270 

Performance;  sufficiency  of.  554 

Reformation;  mistake.  810 

Reformation  of,  for  mistake  or  fraud;  mis- 
take of  law  or  legal  rights;  mutuality;  refor- 
mation of  deed;  enforcement  of  corrected 
i^eement.  152 

Impairing  obligation;  protection  of  corporate 
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CONTRIBUTION.  See  Bells  aitd  Notes, 
5. 

CORPORATIONS. 

I.  Charters;  Powers,   LiABiLrnEs,  ahd- 

Officers. 
n.  Stock  and  Stockholders. 
IIL  Dissolution. 

Notes  and  Brtefs. 

See  also  Assupmsit;  Contracts,  18;  Princi- 
pal and  Agent,  3. 

I.  Charters  ;  Powers,  Liabilities,  and 

Officers. 

1.  Public  grants  are  to  be  strictly  construed 
so  as  to  operate  as  a  surrender  of  the  sovereign- 
ty no  further  than  is  expressly  declared  by  the 
language  employed.  /Syracuse  Water  Co.  v. 
Syracuse  (N.  Y.)  546 

2.  A  stranger  to  contracts  made  with  stock- 
holders of  a  company  which  has  not  completed 
its  organization  as  a  corporation,  but  who  as- 
sumed to  act  as  a  corporation,  cannot  object  to 
the  validity  of  the  contracts  because  the  cor- 
poration is  not  organized.  Jfeto^  Baten  Wire 
Co.  Cam  (Conn.)  800 

8.  A  corporation  which,  by  the  Act  incorpo- 
rating it,  is  for  the  object  of  mining  and  man- 
ufacturing lime-rock  and  selling  it,  and  which 
may  purchase  lands  and  goods  necessary  to  its 
purpose,  has  no  right  to  carry  on  a  mercantile 
business  and  purchase  goods  to  be  resold;  and 
a  person  selling  goods  for  that  purpose  does  so 
at  his  peril.  Chewaela  Lime  Worka  v.  J)ia 
mukes  (Ala.)  lOO 
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4.  A  corporation  bas  no  implied  author- 
ity to  engage  in  any  business  other  than  Ibe 
particular  enterprise  for  which  it  is  chartered, 
or  to  do  any  act  or  make  any  contracts  not  in 
pursuance  of  the  purposes  for  which  it  was 
created.  id. 

5.  A  corporation  is  not  estopped,  by  reason 
of  having  received  the  benefits  of  a  contract 
which  is  ttlira  vires,  from  setting  up  its  invalid- 
ity in  defense  of  a  suit  brought  to  enforce  it. 

*     Id. 

6.  A  contract  by  a  corporation  to  repay  a 
loan  in  preferred  stock  which  it  had  no  au- 
thority to  issue  is  a  nullity,  and  is  not  renewed 
by  a  subsequent  Act  authorizing  it  to  issue  pre- 
ferred stock,  but  which  does  not  empower  it  to 
renew  that  contract  Anthony  v.  Household 
Semnff-Mach.  Oo.  (R.  I.)  575 

-7.  Business  corporations  for  banking,  man- 
ufacturing, etc.,  have  no  power,  unle^  express- 
ly conferreid,  to  indorse  promissonr  notes  for 
the  accommodation  of  the  makers  for  a  consid- 
eration paid.  National  Park  BankY,  German 
Am.Mut  Wa/rehause  d  Security  Co.  (N.  Y.) 

678 

8.  A  corporation  for  profit,  organized  un- 
der the  laws  of  Ohio,  after  it  has  become  in- 
solvent and  ceased  to  prosecute  the  objects  for 
which  it  was  created,  cannot,  by  giving  some 
of  its  creditors  mortgages  on  the  corporate  prop- 
erty to  secure  antcceoent  debts  without  other 
consideration,  create  valid  preferences  in  their 
behalf  over  the  other  creditors,  or  over  a  gen- 
eral assignment  thereafter  made  for  the  benefit 
of  creditors.  Boiue  v.  Merchants  Nat.  Bank 
(Ohio)  878 

9.  A  corporation  may  be  held  liable  in  dam- 
ages for  a  fraud  of  its  oflScers  in  issuing  stock, 
where  it  cannot  be  compelled  to  issue  valid 
sbares  in  place  of  those  fraudulently  issued,  for 
the  reason  that  this  would  cause  an  overissue 
6f  its  capital  stociiu  Alkn  v.  South  Boston  R. 
Co,  (Muss.)  716 

10.  The  directors  of  a  corporation  are  trus- 
tees for  its  stockholders.  When  the  corpora- 
tion becomes  insolvent  the  directors  become 
trustees  for  the  corporation  creditors.  Olney 
V.  Conanicut  Land  Co.  (R.  I.)  861 

11.  The  directors  of  an  Insolvent  corpora- 
tion are,  by  virtue  of  tbeir  position,  debarred 
from  preferring  debts  of  the  corporation  due  to 
themselves.  Id. 

12.  Where  a  man  brought  an  action  against 
a  corporation  for  injuries  resultiog  from  negli- 
gence, pending  which  the  corporation,  then  in- 
solvent, morlfiraged  its  property  to  its  directors 
for  money  advanced,  after  recovering  judg 
ment  and  levying  on  the  corporate  property,  he 
was  entitled  by  bill  in  equity  to  have  the  mort- 
gage declared  void  as  against  him.  Id. 

18.  The  treasurer  of  a  horse-railroad  corpo- 
ration has  no  authority  to  borrow  money  for 
the  company,  unless  such  authority  is  express- 
ly given  him.  Orc^  v.  South  Boston  A  Co. 
(Mass.)  611 

14.  The  par  value  of  the  stock  of  a  corpora- 
tion, within  the  meaning  of  its  charter  author- 
izing it  to  borrow  money  "not  exceeding  one 
half  of  the  par  value  of  the  capital  stock," 
means  the  actual  amount  of  the  capital  paid  in, 
where  subscriptions  for  the  full  amount  of  the 
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stock  bave  been  made,  but  only  port  of  the  face 
value  of  each  share  actually  paid  in.  Lehigh 
Ave.  B.  Co.'s  Appeal  (Pa.)  367 

II.  Stock  and  STOCinTOLDEBS. 

15.  Under  Cal.  Civ.  Code,  §  824,  an  as- 
si^ment  of  corporate  stock  is  not  valid  as  to 
thu*d  persons  unless  it  is  entered  on  the  books; 
and  an  assignee  of  a  stock  certificate  of  abank^ 
from  one  wbo  is  in  debt  to  the  bank,  which 
ceTtificate  provides  that  the  transfer  shall  not  be 
entered  on  the  books  until  the  holder  has  paid 
all  he  owes,  is  not  a  bona  fide  purchaser;  and 
the  equitable  lien  held  by  the  bank  on  the  stock 
for  the  amount  due  it  from  the  original  holder 
is  retained  as  against  such  assignee,  and  it  will 
extend  to  subs^^uent  advances  or  loans  made 
to  the  assignor,  where  the  assignee  gives  no  no- 
tice of  the  assignment.  Jennings  y.  California 
Bank  (Cal.)  283 

16.  Where  a  bank  claims  an  equitable  lien  on 
stock  for  the  amount  of  a  loan  to  the  holder, 
under  a  condition  in  the  certificate  of  stock, 
providing  that  it  shall  not  be  transferable  until 
the  holder  has  paid  all  he  owes  to  the  bank, 
the  lien  is  not  to  be  deemed  waived  by  the  lend- 
ing of  the  money  upon  the  personal  credit  of 
tbe  stockholder,  merely  upon  testimony  of  the 
cashier  that  "if  a  party  is  in  good  standing  we 
do  not  question  his  nght  to  a  transfer.  We 
waive  it  by  transferring.  We  don't  pretend  to 
claim  the  right  to  refuse  a  transfer  against  a 
shareholder  in  good  credit."  Id. 

17.  The  fact  that  a  condition  in  a  stock  cer- 
tificate, that  the  holder  can  have  no  transfer 
of  the  stock  on  the  books  until  he  has  paid  all 
he  shall  owe  the  corporation,  inserted  without 
authority  of  a  by-law  or  vote  of  the  directors, 
by  the  officers,  does  not  make  it  invalid  on  that 
account  as  against  the  holder,  who  afterwards 
borrows  money,  as  the  officers  mcJdng  a  valid 
loan  are  supposed  to  have  authority  to  arrange 
its  terms  and  conditions.  Id. 

18.  A  person  taking  in  pledge  a  certificate  of 
stock  newly  issued  in  his  name,  as  security  for 
the' private  debt  of  an  officer  of  a  corporation, 
w.io,  either  alone  or  with  others,  has  power  to 
issue  stock  certificates,  is  required  to  investi- 
gate the  title  to  the  stock,  and  cannot  be  pro- 
tected as  an  innocent  holder  if  the  stock  was 
fraudulently  issued.  Farrington  v.  South 
Boston  B.  Co.  (Mass.)  849 

19.  A  purchaser  of  corporate  stock  receiv- 
irg  new  certificates  therefor,  signed  by  the 
proper  officers,  although  issued  through  their 
fraud,  is,  if  he  acts  in  good  faith,  entitled  to  be 
protected  as  a  bona  fide  purchaser.  He  owes 
no  duty  to  the  corporation  to  see  to  it  tbat  the 
seller  surrenders  any  old  certificates  and  trans- 
fers them  on  the  books  of  the  corporation.  Al- 
len V.  South  Boston  B.  Co.  (Mass.)  716 

20.  A  stockholder  of  a  corporation  who  was 
one  of  the  corporators,  and  knew  that  all  the 
property  was  taken  at  a  gross  overvaluation, 
and  who  never  paid  for  any  of  his  stock,  ex- 
cept by  a  sale  of  property  to  the  company, 
receiving  therefor  shares  at  less  than  a  third  of 
their  par  value,  and  by  giving  his  services  as 
president,~is  liable  to  creditors  for  the  differ- 
ence between  the  par  value  of  the  stock  and 
what  he  actually  paid  for  it.  Boulton  Carbon 
Co.  V.  Mills  (Iowa)  649 
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21.  If  property  received  by  a  corporation  is 
grossly  unequal  in  value  to  the  par  value  of 
the  shares  given  in  payment,  a  subsequent 
transferreeoi  the  shares,  with  notice  of  the  cir- 
cumstances, is  liable  to  Uie  creditors  of  the  cor- 
poration, to  the  same  extent  as  the  original 
shareholder.  Boulion  Carbon  Co.  v.  ^ills 
(Iowa)  649 

22.  Since  there  is  ordinarily  no  individual 
liability  of  a  stockholder  in  excess  of  his  obli- 
gation to  pay  in  full  for  his  stock,  he  cannot 
set  off  his  claim  as  a  creditor  against  his  liabil- 
ity as  a  stockholder,  but  must  come  in  and 
share  with  the  other  creditors.  Id, 

in.  Dissolution. 

28.  The  exercise  and  use  of  the  franchises 
of  a  corporation  for  the  benefit  of  the  public 
is  a  condition  on  which  it  is  allowed  to  be  cre- 
ated and  maintained;  and  when  it  voluntarily 
declines  to  fill  this  condition,  or  places  itself  in 
a  situation  as  a  consequence  of  its  voluntary 
action  in  which  that  may  be  prevented,  it  mav 
be  annulled  at  the  suit  of  the  attorney  general. 
People  V.  North  River  Sugar  Btf.  Co.  {N.Y.  Sup. 
Ct.)  886 

24.  A  manufacturing  corporation  which, 
instead  of  manufacturing  its  product  and  dis- 
posing of  it  to  the  public  on  what  might  be 
fair  competitive  prices,  becomes  a  party  to  a 
combination  in  part  at  least  designed  to  create 
a  monopolv  and  exact  from  the  jpublic  prices 
which  could  not  be  otherwise  obtained,  is  liable 
to  have  its  charter  vacated  and  annulled  for 
such  subversion  of  the  object  for  which  it  was 
created.  Id. 

25.  A  resolution  to  deliver  the  stock  of  a 
corporation  to  trustees  of  a  certain  association 
or  combination,  which  is  carried  unanimously 
by  the  votes  of  all  who  are  present,  including 
every  member  of  the  trustees  of  the  corpora- 
tion and  all  the  shareholders  except  two  who 
own  but  a  small  part  of  the  stock,  and  who  are 
stated  in  fact  to  have  consented  to  the  delivery 
of  the  stock,— is  sufficient  to  make  the  corpora- 
tion a  party  to  the  combination.-  Id. 

Notes  and  Briefs. 

I    Grants  to  be  construed  strictly.  661 

Exclusive  right  in  franchise;  protection  of 
tranchiBe.  547 

Restriction  of  powers.  100 

Power  to  contract;  indorsement  of  note  for 
accommodation.  674 

Capital  stock  a  trust  fund  for  debts;  liability 
of  slockholders;  unpaid  subscriptions  part  of 
assets.  649 

Lien  on  shares  of  stock.  233 

Transfers  of  stock;  fraud  of  corporate  officer. 

716 

Transfer  of  stock  in  pledge;  fraud  of  officer. 

849 

Insolvency;  preference  obtained  by  officers. 

861 

Insolvent;  rights  of  creditors.  378 

Transfer  of  franchise;  authority  to  consol- 
idate; rights  and  obligations  of  new  company. 

COSTS  AND  FEES. 

1.  The  intervener  in  a  partition  suit  who 
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withdraws  his  i)et1tion  may  be  dcorcpd  to  pay 
the  costs  incurred  by  him,  and  the  costs  of  suit 
to  establish  the  title  may  be  decreed  to  plaintiff, 
while  the  costs  of  the  partition  should  be  eqtial- 
ly  divided  among  the  parties  to  whom  the  land 
is  decreed.    Askey  v.  WiUtams  (Tex.)  176* 

2.  A  claim  by  the  Physio-Medical  Institute 
to  a  legacy  given  to  the  "  Physio-Medical  Col- 
lege" has  not  sufficient  merit  to  warrant  allow- 
ance of  claimant's  costs  out  of  the  fund,  if  the 
evidence  plainly  shows  that  claimant  was  not 
the  legatee  intended.  Stratton  v.  Physio-Med- 
teal  Institute  (Mass.)  33 

COUNTIES.    See  Bonds. 

COURT  OF  CLAIMS.    See  Cottbts,  1X>. 

COURTS.    See  also  ADMntALTY,  I;  Clerk; 
Habeas  Corpus,  2;  bTAxuxics,  4. 

1.  If  legislative  power  exists  to  interfere 
with  a  certain  business  and  regulate  its  charges, 
the  court  has  nothing  to  do  with  the  policy  or 
wisdom  of  interference  in  a  particular  case,  or 
with  the  question  of  the  adequacy  or  inade- 
quacy of  the  compensation  authorized.  Peopie 
y.Budd{}i^.Y.)  559 

2.  The  so-called  commercial  law  derives 
all  its  force  from  its  adoption  by  the  State  as 
part  of  the  common  law;  and  a  decision  on  the 
commercial  law  of  a  State  stands  upon  the  same 
basis  as  a  decision  upon  any  other  branch  of 
the  common  law.  Foreipaugh  v.  Delaware,  L. 
<fc  W.  R.  Co.  (Pa.)  508 

8.  There  is  no  distinction  between  the  bind- 
ing effect  of  decisions  on  commercial  law  and 
on  statutes.  Id, 

4.  A  decision  of  the  federal  court  sustain- 
ing the  constitutionality  of  a  state  statute  is  not 
binding  upon  a  state  court,  when  the  same 
question  subsequently  arises  there  under  a  sim- 
ilar statute;  but  it  is  the  duty  of  the  state  court 
to  examine  and  decide  the  question  according 
to  its  interpretation  of  the  constitutional  gua- 
ranty.   P«^  V.  Budd  (N.  Y.)  559 

5.  Since  separate  orphans'  courts  in  coun- 
ties of  a  certain  class  were  created  by  and  exist 
under  the  authority  of  the  Pennsylvania  Con- 
stitution, although  put  in  actual  operation  by 
the  Legislature,  it  is  competent  for  the  Legis- 
lature to  regulate  and  maintain  them,  but  not 
to  abolish  them  by  repeal.  Rjtid  v.  Smoulter 
(Pa.)  517 

6.  The  Pennsylvania  Act  of  April  IS,  1887 
(P.  L.  22),  authorizing  the  Legislature  to  estab- 
lish separate  orphans'  courts  in  counties  of  a 
certain  class,  did  not  repeal  the  Act  of  1874  so 
far  as  the  latter  Act  relates  to  Luzerne  Count  v. 

Id. 

7.  The  surplus  proceeds  of  property  seized 
by  the  sheriff  on  foreclosure,  in  a  state  court, 
of  a  chattel  mortgage  securing  a  debt  much  less 
than  the  value  of  the  property,  are  in  the  cus- 
tody of  the  state  court;  and  a  federal  court  will 
not,  on  application  of  other  creditors,  interfere 
with  their  disposition  hj  an  injunction  and  an 
appointment  of  a  receiver.  T^  t.  Stem- 
berg  (0.  C.  W.  D.  Ga.)  231 

8.  The  foreclosure  of  a  chattel  mortgagee, 
under  the  Georgia  statute,  by  an  execution  is- 
sued by  the  clerk  of  the  supenor  court,  to  which 
defenses  may  be  raised  by  an  affidavit  of  ille* 
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frality,  is  a  "proceediog  in  a  state  court,"  with- 
in the  rule  which  prohibits  interference  with 
such  proceedings  by  the  courts  of  the  United 
States.  Id. 

9.  Property  seized  and  held  tinder  mesne 
or  final  process  of  either  a  state  or  a  United 
States  court  is  in  the  custody  of  the  law,  and 
within  the  exclusive  jurisdiction  of  the  court 
from  which  the  process  has  issued,  for  the  pur- 
poses of  the  writ;  and  the  possession  of  the 
ofiSoer  having  it  in  custody  cannot  be  disturbed 
by  another  court  of  co-ordinate  jurisdiction.  Id. 

10.  The  jurisdiction  of  the  court  of  claims 
to  find  the  facts,  make  conclusions  of  law,  and 
give  opinions  in  matters  referred  to  it  by  beads 
of  the  executive  departments,  without  entering 
judgments,  is  not  restricted  by  U.  S.  Rev.  Stat. 
§  1066,  forbiding  jurisdiction  of  claims  depend- 
ent on  a  treaty.  ThingvaUa  Line  v.  United 
States  (Ct.  CI.)  185 

11.  The  courts  of  the  United  States  must  be 
enabled  fully  to  perform  all  the  functions  im- 
posed upon  them  by  the  Constitution  and  laws, 
without  hindrance  or  obstruction;  and  they 
have  the  inherent  power  to  protect  themselves, 
by  and  through  their  executive  officers,  under 
Uie  direction  and  supervision  of  the  Attorney- 
General  and  the  President,  against  obstruction 
and  hindrance  in  the  performance  of  their  ju- 
dicial duties.    Be  Neagle  (C.  C.N.  D.  Cal.)  78 

12.  It  is  within  the  power  of  the  govern- 
ment of  the  United  States  to  protect  all  the 
agencies  and  instrumentalities  necessary  to  ac- 
complish the  objects  and  purpose  of  that  gov- 
ernment. It  is  therefore  empowered  to  pro- 
tect the  lives  of  the  judges  of  its  courts  from 
assault  and  assassination,  on  account  of  their 
judicial  decisions,  by  desperate  disappointed 
litigants,  not  only  while  actually  holding  court, 
but  while  such  judges  are  traveling  through 
their  circuits  for  the  purpose  of  holdingcourts 
at  the  different  places  therein  appointed  by 
law  for  that  purpose.  Id, 

Notes  Ain>  Briefs. 

Federal  and  state;  conflict  of  jurisdiction; 
concurrent  jurisdiction;  property  in  custody  of 
court.  221 

Effect  of  decision  of  state  courts  in  federal 
courts;  rule  of  property;  questictis  of  general 
or  commercial  law;  efiiect  of  state  decisions  in 
other  States;  fec!eral  questions.  508 

COVENANT.    See  also  Deed,  1. 

1.  Where  a  water  right,  which  is  appurte- 
nant to  land  on  the  east  side  of  a  river,  is  l)ou^ht 
in  common  bv  owners  of  land  on  the  west  side 
and  is  severed,  each  owner  l)eing  assigned  his 
due  proportion  of  the  water  n^ht,  and  each 
agreeing  to  use  such  portion  for  his  own  benefit 
on  the  west  side,  no  party  conveying  to  any 
other  any  interest  in  his  several  and  independent 
estate  in  land  on  the  west  side,  the  covenant 
for  use  of  the  ^ater  is  not  a  covenant  running 
with  the  land  on  the  west  side.  Lauyrence  v. 
Wldtney  (N.  Y.)  417 

2.  An  agreement  between  lotowncrs  on  the 
west  side  and  owning  to  the  thread  of  a  stream, 
to  share  the  water  power  appurtenant  to  lots 
on  the  east  side  bought  by  them  in  common 
among  themselves  in  certain  proportions,  to  be 
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used  on  the  west-side  lots,  no  one  conveying  to 
any  other  any  interest  in  his  independent  estate 
in  the  west-Bide  lots,  although  binding  as  a 
personal  covenant  upon  any  of  such  owners 
who  may  subsequently  purchase  lots  on  the 
east  side  of  the  stream,  to  share  the  water- 
power  thus  acquired  with  the  other  west-side 
ow^ners,  yet,  not  beinga  covenant  running  with 
the  land,  does  not  bind  their  grantees  of  east- 
side  lots,  who  were  not  parties  and  did  not  pur- 
chase subject  to  the  agreement,  or  strip  tbe 
east-side   lots  of   their   natural  water  right. 

Id. 

8.^  A  covenant  for  the  mere  use  of  water  as 
an  easement  is  not  a  covenant  running  with 
the  land,  where  the  land  is  not  at  the  same  time 
granted  or  conveyed.  Id. 

4.  The  following  clause  In  a  deed,  * 'Pro- 
vided always,  and  these  presents  are  upon  this 
express  condition,"  that  no  part  of  the  granted 
premises  shall  ever  be  used  or  occupied  as  a 
tavern, — will  be  construed  as  a  covenant  itiu- 
ning  with  the  land,  and  not  as  a  condition  sub- 
sequent subjecting  the  estate  to  forfeiture, 
when  no  right  to  re-enter  is  reserved,  where  no 
such  interest  appears  to  have  existed  in  the 
grantors  as  demanded  or  made  important  the 
reservation  of  such  a  condition,  and  the  obvious 
and  only  purpose  of  its  insertion  was  to  protect 
the  adjacent  property,  and  where  it  appears 
that  the  office  of  tbe  clause  is  simply  to  restrain 
the  generality  of  the  preceding  clause.  Post  v. 
F«f  (N.  Y.)  423 

Notes  aivd  Brief& 
See  Heal  Property. 

CRIMINAL  LAW.    See  Trial,  4,  7. 
Notes  aivd  Briefs. 

Offense  against  State  and  municipality.    353 

Rights  of  person  charged  with  felony;  t\ii  to 
appearance  in  person  and  with  counsel;  process 
to  procure  witnesses;  information  of  nature  of 
accusation;  right  to  be  confronted  with  wit- 
nesses; right  to  be  present  at  trial,  waiver  of; 
right  to  jury,  waiver  of;  right  to  a  separate 
trial  833 

DAMAGES*    See  also  Action  or  Suit,  10; 
'  Appeal  and  Error,  20;  Nbglioenge,  8. 

1.  The  measure  of  damages  recoverable  by 
a  lessee  to  whom  the  lessor  fails  to  ^ve  posses- 
sion of  the  premises  is  the  rent  paid,  and  tl)e 
difference  between  the  rent  agreed  to  be  paid 
and  the  value  of  the  term,  together  with  such 
special  damages  as  the  circumstances  may 
show  him  to  be  entitled  to.  Cohn  v.  Norton 
(Conn.)  573 

2.  Tbe  rule  allowing  the  lessee  only  nominal 
damasres  for  breach  of  a  covenant,  express  or 
implied,  in  a  lease,  has  never  been  adopted  in 
Connecticut,  but  all  such  cases  are  decided 
upon  the  general  principles  applicable  to  other 
contracts.  Id. 

3.  The  lessee  of  a  store,  on  failure  to  obtain 
possession,  cannot  recover,  as  damages, 
amounts  which  he  has  been  compelled  to  pay 
to  clerks  or  to  merchants  from  whom  he  has 
bought  goods,  for  release  from  contracts,  or 
anyUiing  for  depreciation  of  goods,  where  the 
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lessor  did  not  request  him  to  Lire  clerks  and 
purchase  goods,  or  know  that  he  was^about  to 
do  so.     Cohn  ▼.  Norton  (Conn.)-  572 

4.  Where  a  person  agreeing  to  purchase 
lumber  to  be  sawed  by  auother  notifies  the  lat- 
ter that  he  will  not  perform  the  contract,  after 
the  latter  has  purchased  the  logs,  but  before 
any  have  been  sawed,  the  rule  of  damages  is 
the  profit  which  the  latter  would  have  made  on 
the  contract  had  he  been  permitted  to  perform. 
Cameron  v.  White  (Wis.)  493 

5.  The  measure  of  damages  in  favor  of  a 
contractor  who  is  obliged  by  the  acts  or  negli- 
gence of  his  employer  to  abandon  his  contract 
18  the  profits  which  he  would  have  earned  had 
he  been  able  to  complete  the  contract.  Lynch 
V.  Sellers  (La.)  682 

6.  Damages  for  breach  of  contract  to  fur- 
nish machinery  which  cannot  be  procured  in 
the  market,  to  a  projected  limited  partnership 
thereafter  organized  by  the  parties  purchasing 
as  general  partners,  may  include  loss  suffered 
from  consequent  inability  successfully  to  estab- 
lish and  fit  out  the  proposed  business.  Abbott 
T.  Hapgood  (Mass.)  686 

7.  Damages  to  a  holder  of  shares  of  stock 
fraudulently  issued  by  corporate  officers  should 
be  measured  by  the  market  value  of  valid  stock 
at  the  time  when  the  corporation  refused  to 
recognize  the  corporate  shares  as  valid.  Allen 
v.  South  Boston  K  Co,  (Mass.)  716 

8.  In  trover  the  rule  of  damage  is  proper 
compensation  for  the  property  taken  and  con- 
verted, regardless  of  the  manner  of  the  entry 
and  taking.  Omaha  d  O.  Smelting  db  B.  Co,  v. 
Tabor  (Colo.)  286 

9.  In  trover  for  ore  wrongfully  taken  by  de- 
fendant from  plaintiff's  mine,  the  measure  of 
damage  is  the  value  of  the  ore  so  taken,  less 
the  reasonable  and  proper  cost  of  raising  it 
from  ibe  mine  after  it  was  broken,  and  hauung 
to  the  place  of  its  disposal,  together  witb  legal 
interest  from  the  time  of  the  conversion  on  the 
sum  so  found.  Id, 

10.  Unless  slanderous  words  are  uttered 
with  actual  malice,  hatred,  or  ill  will,  or  with 
sucb  clear  want  of  ground  as  to  warrant  an  in- 
ference of  hatred  or  ill  will,  only  compensatory 
damages  should  be  allowed.  Broughton  v. 
McGreto  (C.  C.  D.  Ind.)  406 

11.  In  an  action  for  slander,  the  character 
and  social  standing  of  the  defendant,  as  well  as 
of  the  plaintiff,  may  be  considered  in  estimating 
the  amount  of  damages. ,  Id, 

12.  Pain  and  suffering  that  may  reasonably 
be  expected  in  the  future  may  be  considered  in 
giving  damages  for  personal  injuries,  if  the 
evideuce  shows  that  they  will  be  experienced 
as  a  result  of  the  injury.  Feeney  v.  Long  la- 
land  B,  Co.  (N.  Y.)  544 

IS.  Where  medical  services  are  proved  in 
an  action  for  personal  injuries,  nominal  dam- 
ages at  least  should  be  awarded  for  professional 
treatment.  Id, 

14.  A  verdict  for  $2,500  for  ejectment  from 
a  train  wrongfully  but  without  malice,  where 
the  passenger  boarded  a  construction  train  and 
returned  a  distance  of  2  miles  to  the  depot,  is 
excessive.  Louisville  <&  N,  W,  B,  Co,  r,  Wilsey 
(Ky.)  855 
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Notes  and  Bbiefs. 

See  also  Death. 

Damages;  exemplary;  right  to  recover.    173 

For  breach  of  contract;  aggravation;  loss  of 
profits.  483 

For  breach  of  contract  for  work.  275 

For  failure  to  furnish  machinery;  Ices  of 
business.  586 

For  wrongful  discharge  of  servant.  758 

For  failure  to  give  possession  to  tenant    573 

In  trespass  guare  clausum.  288 

For  personal  injury  to  seaman;  for  future 
consequences  of  injury.  58 

Apportioning,  in  admiralty.  53 

DEATH.    See  Actiok  or  Suit,  10. 
Notes  and  Briefs. 
Action  for  damages.  172 

DECLARATIONS.     See  Evidence,  YL 

DEED.  See  also  Contracts,  26,  28;  Evi- 
DBNCB,  23;  Joint  Tenants  and  Tes- 
ants  in  Common;  Mobtoage.  12;  Pbin- 
ciPAL  AND  Agent,  4;  Real*  Property, 
1,  4;  Vendor  and  Purchaser,  5. 

1.  A  condition  in  a  deed  that  the  land  shall 
not  be  used  or  occupied  as  a  tavern  will  be  con- 
strued as  a  restriction  created  for  the  benefit  of 
the  adjoining  property,  enforceable  as  a  cove- 
nant running  with  the  land,  and  not  as  being  a 
condition  suDsequent,  impeded  for  the  person- 
al  benefit  of  the  grantors  and  their  heirs.  Post 
V.  Ftf»7(N.Y.)  422 

2.  In  determining  whether  a  provision  in  a 
deed  is  to  be  construed  as  creating  a  condition 
subsequent,  or  a  covenant  against  the  grantor, 
regard  must  be  had  to  the  intention  of  the  par- 
ties, id. 

Notes  and  Briefs. 

Deed;  delivery  of;  registration;  estoppel  by. 

Reservation  in. 
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DEFINITIONS.    See  Insolvency  and  Ajs- 

BIGNHENT  FOR  CREDITORS,    1;   WiLLS,  8. 

DENTISTS.  See  Constituttonal  Law,  1. 

DESCENT  AND    DISTRIBUTION. 

A  murderer  cannot  take,  either  as  heir  or 
legatee,  the  estate  of  one  whom  he  has  mur- 
dered for  the  purpose  of  obtaining  the  proper- 
ty.   Biggs  v.  Palmer  (N.  Y.)  840 

DISTRICT    ATTORNEY.      See    OoK- 

tracts,  12;  Officers,  2. 

Notes  and  Briefs. 

Fees  of;  contract  for  additional  compensa- 
tion. 437 

DOWER.    See  also  Mortqagb,  14. 

1.  The  right  of  dower,  unlike  an  estate  dven 
to  a  widow  by  the  Statute  of  Descents  and  Dis- 
tribution, confers  no  seisin  until  it  has  been  as- 


Drains  ahd  Sewers— Encroachhettt. 
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signed  to  her,  although  she  may  be  actually  in 
IX)8ses8ion  by  acquiescence  of  heirs  and  devi- 
sees.   McMahon  v.  Gray  (Mass.)  748 

2.  Dower  unassigned  cannot  be  attached  or 
taken  on  execution  by  a  widow's  creditors  in 
an  action  at  law.  Id, 

3.  The  remedy  in  equity  to  reach  "any  prop- 
erty, right,  title,  or  interest,  legal  or  equitable, 
of  a  debtor,"  given  by  Mass.  Pub.  Stat.  chap. 
151,  §  2,  cl.  11,  as  amended  by  Mass.  Stat.  1884, 
chap.  285,  is  available  to  the  creditor  of  a 
widow  to  reach  her  right  of  dower  unassigned. 

Id. 

4.  The  contingent  right  of  the  wife  to  dower 
in  her  husband's  real  estate  is  property,  the 
value  of  which  can  be  ascertained  by  reference 
to  mortality  tables,  in  connection  with  the  state 
of  health  and  constitutional  vigor  of  both  wife 
and  husband.    Mandel  v.  McClave  (Ohio)   519 

5.  A  release  by  the  wife  of  her  contingent 
right  of  dower,  by  joining  with  her  hus&nd 
in  a  mortgage  to  secure  his  debt,  does  not  inure 
to  the  benefit  of  a  stranger  to  the  instrument, 
either  by  way  of  grant  or  estoppel.  Id. 

6.  Where  land  is  sold  at  judicial  sale,  free 
from  the  wife's  contingent  right  of  dower,  what- 
ever right  she  may  have  is  in  the  proceeds  of 
the  sale,  and  must  be  enforced,  if  at  aU,  by  dis- 
tribution of  the  fund.  Id, 

7.  An  inchoate  right  of  dower  is  not  defeated 
by  a  tax  sale  where  the  lien  for  taxes  attached 
after  the  dower  right  had  become  fixed  by  the 
concurring  facts  of  marriage  and  the  husband's 
seisin.    8hell  v.  Duncan  (S.  G.)  821 

8.  An  inchoate  right  of  dower  is  not  a  lien 
within  the  meaning  of  S.  C.  Gen.  Stat.  S  170. 
declaring  that  * 'taxes  shall  be  a  first  lien,^'  and 
therefore  is  not  made  by  that  section  subordi- 
nate to  the  lien  for  taxes.  Id, 

Notes  and  Briefs. 

Dower;  inchoate  right;  effect  of  wife's  Join- 
ing in  husband's  mortgage;  release  of  right;  in 
equity  of  redemption;  doctrine  of  contribution; 
-est  .te  of  widow  before  assi^ment;  estimating 
value;  widow's  right  on  foreclosure;  cost  of 
suit.  51» 

Unassigned;  remedy  of  creditor  of  widow. 

748 

Rights  of  widow;  taxes;  effect  of  sale  for 
-taxes  on  inchoate  right.  821 

DRAINS    AND  SEWERS.     See  Munt- 
ciFAL  Corporations,  1. 

Notes  andBrtbfs. 

Liability  for  negligent  construction;  error  in 
judgment;  neglect  to  repair;  emptving  on  pri- 
vate property;  creating  nuisance;  discharge  of 
surface  water.  126 

EASEMENT.    See  also  Cotenant.  8. 

Easements  by  prescription  in  land  are  only 
to  be  acquirea  by  adverse  user  thereof  for 
twenty  years.    Hodgkins  v.  Farrington  (Mass.) 

209 


Notes  and  Briefs. 

Easements  by  user;  laches. 
^  L.  R.  A. 


Ill 


EJECTMENT. 

While  a  riparian  owner  selling  and  convey- 
ing his  land  may  reserve  lo  himself  the  right  to 
construct  and  use  wharves  extending  from  such 
land  into  the  water,  such  right  is  a  mere  incor- 
poreal hereditament,  and  the  possession  of  it 
cannot  be  recovered  from  a  usurper  by  an  ac- 
tion  in  the  nature  of  ejectment.  Parkers, 
West  Coast  Packing  Co,  (Or.)  61 


Notes  and  Briefs. 

Ejectment;  when  lies. 
Right  to  maintain  on  lease. 
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ELEVATORS.    See  also  Constitutional 
Law,  5. 

1.  The  words  "  actual  cost,"  in  N.  Y.  Act 
1888,  chap.  581,  ^  1,  fixing  a  maximum  charge 
for  el^vatmg  grain,  which  occur  in  the  clause 
providing  that  for  trimming  and  shoveling  the 
grain  to  the  leg  of  the  elevator  vessels  shall  be 
charged  only  the  actual  cost,  are  intended  to 
confine  the  charge  for  such  service  solelv  to  the 
cost  of  outside  labor  required,  and  prohibit  the 
making  of  any  charge  for  machinery  belonging 
to  the  elevator  above  the  sum  specified  by  the 
Act  as  chargeable  for  the  use  of  the  latter. 
FeopU  V.  Budd  (N.  Y.)  559' 

2.  The  proprietor  of  an  elevator  for  carry- 
ing passengers  is  not  liable  for  an  injury 
caused  by  a  defect  or  flaw  in  the  piston-rods  of 
the  elevator  apparatus,  which  was  not  discover- 
able on  a  reasonable  and  careful  examination, 
according  to  the  best-known  tests  reasonably 
practicable.     TreadioeU  v.  Whiltier  (Cal.)    498 

8  A  proprietor  of  an  elevator  for  carrying 
passengers,  who  uses  the  elevator  in  lifting 
persons  vertically  to  the  height  of  40  feet,  is 
a  carrier  of  passengers  and  subject  to  the  same 
responsibilities.  Id, 

4.  A  proprietor  of  an  elevator  for  carrying 
passen^rs  is  liable  for  all  defects  in  the  eleva- 
tor which  can  be  seen  at  the  time  of  construc- 
tion, as  well  as  for  such  as  may  afterwards  ex- 
ist and  be  discovered  on  investigation.       Id, 

5.  The  proprietor  of  an  elevator  for  carry- 
ing passengers  is  bound  to  use  all  reasonable 
means  and  efforts  to  furnish  good  and  well- 
constructed  macbinery  adapted  to  the  purpose 
of  its  use,  and  all  reasonable  means  and  efforts 
to  fumisb  or  provide  it  of  good  material  which 
has  been  found  to  be  the  safest  in  practical  use. 

Id, 

Notes  and  Briefs. 
Liability  for  unsafe  condition.  498 

EMINENT  DOMAIN. 

Notes  AND  Butefs. 

Right  to  compensation  on  taking  street  for 
railroad.  872 

Protection  of  private  rights;  remedy  in  equi- 
ty. C61 

Remedy  of  owner  statutory.  183 

ENCROACHMENT.      See  also  Injunc- 
tion, 10. 

If,  by  reason  of  mistake  on  the  owners' 
part,  buildings  are  erected  on  their  premises 
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Equity — Evidkkce,  II. 


"by  their  own  consent,  they  may  be  relieved 
from  the  iDcumbrances  thus  created,  where 
they  have  not  continued  for  twenty  years. 
HodgkinB  y.  Farrington  (Mass.)  209 

EQUITY.    See  also  Mandamus,  2. 

The  provision  of  the  Michigan  Constitution 
directing  the  abolishment  of  distinctions  be- 
tween law  and  equity  proceedings  applies  to 
only  such  cbanees  as  are  practicable.  It  does 
not  blend  legal  and  equitable  interests,  but 
favors  the  removal  of  such  distinctions  as  are 
nominal  rather  than  such  as  are  real.  Brown 
Y.  Kalamazoo  Circuit  Judge  (Mich.)  226 

KoTEB  AKD  Briefs. 

Equity  as  a  separate  tribunal;  jurisdiction; 
when  concurrent,  226 

Jurisdiction  of,  as  to  contest  for  office.    403 

Belief  from  fraudulent  acts  and  omissions. 

189 
ESCROW. 

A  person  to  whom  a  promissory  note  is  de- 
livered in  escrow,  who  delivers  it  to  the  payee 
before  the  time  agreed  upon,  in  consequence  of 
which  the  maker  is  obliged  to  pay  the  note  to 
an  innocent  indorsee,  is  liable  in  damages  to  the 
maker.    Biggs  v.  Trees  (Ind.)  696 

Notes  AND  Briefs. 

Defined;  to  whom  may  be  delivered;  effect 
of  delivery;  when  takes  efiect;  second  deliveiy; 
commercial  paper  as  an  escrow.  696 

ESTOPPEL.    See  also  Corforations,  5; 
Judgment,  1. 

1.  Where  one  states  a  thine  to  another  with 
a  view  to  the  other's  altering  his  position,  then 
the  person  to  whom  the  statement  is  made  is 
entitled  to  hold  the  other  bound,  and  the  mat- 
ter is  regulated  by  the  state  of  facts  as  imported 
by  the  statement.     Conrcw  v.  Little  (N.  Y.)  693 

2.  The  heirs  ot  a  grantor  who,  without  act- 
ual delivery  of  the  deed  to  the  grantee,  took  it 
and  put  it  on  record  himself,  are  estopped  from 
assorting  title  to  the  property  because  of  non- 
delivery of  the  deed,  as  against  a  bona  fide  pur- 
chaser from  the  grantee  without  notice,  'fay- 
lor  V,  Street  {Qa.)  121 

8.  A  deed  of  lands  reserving  a  water  right 
"without  prejudice  to  any  n^hts  which"  the 
grantee  now  has  is  not  an  estoppel  as  to  any  of 
the  grantee's  existing  rights,  or  an  admission  by 
him  of  the  grantor's  title  or  right  to  the  water 
reserved,  or  of  the  truth  or  accuracy  of  his  de- 
scription.   Lawrence  v.  WJiitney  (Is.  Y.)     417 

4  A  city  cannot  shield  itself  in  an  action  on 
a  contract  which  is  not  ultra  vires,  behind  a 
defense  based  on  the  manner  in  which  the  con- 
tract was  made,  and  retain  the  benefits  of  the 
contract,  without  tendering  at  least  a  reason- 
able compensation  for  the  benefits  received. 
McQmre  v.  Bapid  City  (Dak.)  752 

5.  The  acceptance,  without  objection,  by  a 
subscriber  to  bank  stock,  of  a  condition  in  the 
certificate  that  it  will  not  be  transferred  on  the 
books  until  he  has  paid  all  of  his  debt  to  the 
bank,  estops  him  from  objecting  to  such  con- 
dition after  a  subsequent  loan  to  him  from  the 
bank,  and  the  bank  has  an  equitable  lien  on 
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the  stock  for  the  amount  due  from  him.      Jen- 
nings Y.  California  Bank  (Cal.)  233 

6.  Although  a  municipal  ordinance  sub- 
sequently validated  by  an  Act  of  the  Legislature 
conferring  upon  a  railway  company  a  right  of 
way  to  lay  its  trac&s  and  operate  its  rond  along 
a  certain  street  can  give  no  valid  right  to  such 
company  as  against  ail  joining  owners  in  whom 
the  lee  to  the  street  is  vested,  yet  such  owners 
are  estopped  to  maintain  ejectment  against  liie 
company,  where  they  made  no  objection  to 
the  ordinance,  but  permitted  the  company  to 
lav  its  track  and  operate  its  road  for  a  pen'od 
of  three  years  prior  to  the  commencement  of  the 
action.  Beic/iert  v.  St,  Louis  db  8,  F»  R.  to. 
(Ark.)  18S 

7.  A  taxpayer  who  petitions  for  the  levy  of 
a  special  tax,  actively  supporting  and  votir  <r 
for  the  ord  inance  in  advancement  of  his  own  iu- 
terest,  is  estopped  from  setting  up  the  illegality 
and  unconstitutionality  of  the  tax  as  a  defense 
against  paying  it.  Andrus  v.  OpelousoM  JPoiics 
Board  (La.)  681 

Notes  Aim  Bbiefs. 

Estoppel  by  silent  acquiescence  while  rail- 
road is  built.  Ib3 

By  permitting  railroad  to  be  built  in  hi.L^h- 
way.  1S3 

By  deed.  121 

By  fraud  of  agent.  645- 

Against  claiming  by  one's  own  wrong.    69S 

EVIDENCE. 

I.  Judicial  NoTiCB. 

XL  Presumptions  and  Bxtbden  of  Proof. 

III.  Best  and  Secondary  and  DocuMEjiT- 
ARY  Evidence. 

rV.  View  of  Jury. 

V.  Parol  and  Extrinsic  Evidence  Con* 
CERNiNG  Writings. 

VI.  Opinions  and  Conclusions;  Declara- 

TIONS. 

VII.  Relevancy  and  Materiality. 
VIIL  Weight  AND  Sufficiency. 
Notes  and  Briefs. 

See  also  Appeal  and  Error.  16;  Conflict 
of  Laws,  1;  Corporations,  16;  Gift,  3; 
HiOBWATS,  8;  Witnesses,  4. 

I.  Judicial  Notice. 

1.  Judicial  notice  may  be  taken  by  Massa- 
chusetts courts  that  the  Connecticut  River 
above  ihe  dam  at  Holyoke  does  not,  either  i>y 
itself  or  by  uniting  with  other  water,  constitute 
a  public  highway  over  which  commerce  may 
be  carried  on  with  other  States  or  with  foreign 
countries.     Com,  v.  King  (Mass.)  536^ 

II.  Presumptions  and  Burden  of  Proof. 

2.  The  assent  of  the  mortgagee  to  the  plat- 
ting of  the  premises  and  the  donating  of  streets, 
alleys,  and  grounds  to  the  public  by  the  mort- 
gagor, will  be  presumed  irom  his  executing 
releases  and  accepting  a  certain  sum  per  loL 
Boone  v.  Clark  (111.)  276 

8.  A  creek  tributary  to  a  navigable  river, 
above  the  ebb  and  flow  of  the  tides,  is  prima^ 
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fade  unnavi«rable;  aD(l  he  v.lio  asserfs  its  navi- 
gability must  aver  and  prove  it.  Morrison  v. 
Coleman  (Ala.)  884 

4.  In  an  action  for  injuries  resultina:  from 
negligence,  in  which  the  plaintiff  shows  the 
injury  received,  that  it  occurred  by  reason  of 
the  negligence  of  the  defendant  and  without 
the  fault  or  negligenoeof  the  plain  tiff  contribut- 
ing thereto,  and  that  the  plaintiff  employed  a 
skillful  physician  and  surgeon,  the  buraen  is 
on  the  defendant  to  establish  the  truth  of  an 
assertion  by  him  that  the  pain  and  defoimity 
were  not  Ihe  result  of  the  injurv,  but  were 
caused  by  plaintiff's  negligence  in  the  treat- 
ment of  the  member  injured.  Oo^n  v.  Enfj- 
land  (Ind.)  258 

6.  Malice  may  be  inferred  from  proof  that 
slanderous  words  were  spoken  without  justifi- 
cation.   Broughton  7,  McOrew  {G.  C.  D.  Ind.) 

408 

6.  In  an  action  for  slander,  it  is  not  neces- 
sary for  the  complainant  in  tbe  first  instance  to 
offer  proof  liearing  directly  upon  his  previous 
good  character,  or  that  the  words,  if  uttered, 
were  false.  Id, 

7.  In  an  action  for  slander,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  words, 
or  substantially  the  same  words,  charged, were 
uttered  as  charged.  Id, 

8.  The  law  does  not  cast  on  the  plaintiff  the 
burden  of  proving,  not  only  fault  or  negligence 
on  the  part  of  the  defendant,  but  also  what  that 
fault  or  negligence  was;  and  when  he  has 
proved  that  the  defendant  caused  the  injury, 
the  burden  is  then  thrown  on  the  latter  to  show 
that  he  was  not  guilty  of  negligence.  Trecui- 
uell  V.  W/uUier  (Cal.)  498 

9.  The  common-law  rule  that  he  who 
attacks  a  contract  has  the  burden  to  show  its 
invalidity  prevails  in  the  Colorado  courts. 
Therefore  a  contract  of  rebate  must  be  held 
valid  until  shown  to  be  otherwise.  Bayles  v. 
ICansas  P.  B.  Go.  (Colo.)  480 

10.  The  presumption  is  that  a  bank  draft 
received  for  a  present  debt  was  taken  in  pay- 
ment, but  it  is  otherwise  if  it  is  taken  for  a 
precedent  debt.    Hall  v.  8Uven9  (N.  Y.)     802 

11.  On  a  sale  of  cattle,  where  it  was  assumed 
in  the  conversation  at  the  time  of  weighing 
them  that  payment  was  to  be  immediate,  no 
presumption  of  credit  arises  because  of  a  slight 
delay,  after  the  actual  delivery  of  the  cattle,  in 
computing  the  price  and  making  pay  ment.  Id, 

12.  The  presumption  in  favor  of  the  validitv 
of  a  deed  of  land  sold  for  dehnquent  taxes,  whicn 
is  created  by  S.  C.  Gen.  Btat.  g  818,  expressly 
throwing  the  burden  of  proof  upon  the  party 
imputing  the  conveyance,  is  not  overcome  by 
a  recital  in  the  deed  showing  thai  the  sale  was 
not  made  on  the  day  fixed  by  law,  since  it  will 
be  presumed  that  an  extension  of  time  was  law- 
fully made,  inasmuch  as  the  controller,  with 
the  approval  of  the  governor,  has  power  to 
make  such  extension.    8?ieU  v.  Duncan  (S.  C.) 

821 

18.  A  failure  in  an  answer  to  state  a  fact 
material  to  the  defense  raises  the  presumption 
that  such  fact  does  not  exist.  Cheney  v.  Ihrn- 
lap  (Neb.)  465 

14.  Proof  of  depositing  a  letter  in  the  post- 
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office,  addressed  to  a  party  at  his  place  of 
business,  is  prima  facie  evidence  that  he  re- 
ceived it  in  the  ordinary  course  of  the  mails;, 
and  if  he  has  changed  his  place  of  business, 
and  has  informed  the  postofflce  authorities  of 
it.  there  is  a  presumption  or  inference  of  fact, 
that  the  letter  has  been  delivered  at  the  new 
address.    MariUm  v.  Bigelow  (Mass.)  48- 

ni.  Best  AND  Secondabt  and  Documbnta- 

BY  Evidence. 

15.  Testimony  of  a  person,  that  he  bought 
or  sold  oil  at  certain  places  at  which  he  was  not 
present,  through  agents  directed  by  telegrams, 
IS  not  inadmissible  as  secondary  evidence  of 
facts  which  the  agents  should  be  produced  to 
prove,  where  he  x.ates  that  he  knows  what  he 
directed  to  be  done  was  done,  because  the  oil 
was  actually  delivered,  the  various  transactions 
settled,  and  the  money  received  or  paid  out  in 
accordance  with  his  directions.  Western  U. 
Teleg,  Co,  v.  Stevenson  (Pa.)  515- 

16.  A  document  not  purporting  to  be  a  copy 
or  abstract  from  the  assessor's  personal-prop- 
erty list,  but  merely  a  certificate  of  a  clerk  of  a« 
county  court  of  the  assessment  or  nonassess- 
ment  of  a  person  or  his  property  in  such  book, 
is  inadmissible  in  evidence  to  show  the  amount 
of  property  owned.    BartUtt  v.  Fatten  ( W.  Va. ) 

523 

17.  In  trover  for  ore  alleged  to  have  beeu' 
wrongfully  taken  by  the  defendant  from  a 
mine  claimed  by  plaintiffs,  a  complaint  in- 
a  prior  injunction  suit  by  plaintiffs,  sworn 
to  by  their  agent,  is  inadmissible  to  prove  that 
plaintiffs  are  not  owners  of  the  whole  mine. 
Its  only  legitimate,  purpose  is  to  impeach  the 
testimony  of  such  agent  Omaha  db  0,  Smelt- 
ing d  B.  Oo.  V.  TalMT  (Colo.)  28^ 

18.  In  a  suit  by  the  personal  representa- 
tives to  recover  for  chattels  converted  by  a- 
legatee  for  life,  the  assessor's  personal-property 
book  is  not  admissible  to  show  the  value  of  the 
personal  estate  of  the  testator  or  the  legatee. 
BartUtt  Y.  Patton  (W.  Va.)  628 

IV.  VibwofJukt. 

19.  Where  evidence  was  offered  in  court  to- 
show  the  depreciation  in  value  of  property,  and, 
by  consent  of  both  parties,  the  jury  were  sent  by 
the  court  to  view  the  premises,  they  may,  in 
considering  their  verdict,  take  into  considera- 
tion the  result  of  their  observation,  in  connec- 
tion with  the  evidence  produced  before  them. 
Topeka  v.  Martineau  (Kan.)  775- 

V.  Parol  and  Extrinsic  Evidence  Con- 
cerning Writings. 

20.  Extrinsic  evidence  which  goes  beyond 
the  purpose  of  aiding  in  the  interpretation  of  a. 
written  insurance  policy,  and  tends  to  show  that 
the  subject  thereof  was  other  and  different  from 
that  described  in  the  instrument,  is  inadmissible 
to  sustain  an  action  to  enforce  the  contract  as 
though  it  applied  to  property  not  described 
therein.    Landers  v.  Cooper  (1n.  Y.)  688- 

21.  After  rescission  of  a  sale  of  personalty, 
payment  for  which  is  secured  by  mortgage, 
parol  evidence  is  inadmissible  to  show  a  subse- 
quent ac:recment  for  retention  of  tbe  mortgage- 
as  security  for  loans  and  advances  to  be  made. 
Lindsay  v.  Qaimn  (S.  C.)  219» 
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22.  An  agreemeDt  or  tacit  undeTsfanding  be- 
tween a  chattel  mortgagor  and  mortgagee,  that 
the  former  may  keep  the  merchandise  mort- 
gaged and  sell  it  for  his  own  use,  may  be 
proved  by  parol,  in  an  action  in  which  the 
Talidity  of  the  mortgage  is  in  issue.    Hangen 

V.  EachemeiiUr  (N.  Y.)  137 

28.  Parol  evidence  is  inadmissible  to  show, 
in  an  action  based  on  a  policy  as  it  is  written, 
in  order  to  avoid  a  condition  that  it  shall  be 
void  if  the  premises  are  sold  or  conveyed,  or 
the  interest  of  the  parties  therein  changed,  that 
at  the  lime  the  policy  was  issued  to  both  the 
owner  and  his  wife  he  requested  that  it  should 
be  so  drawn  as  to  cover,  not  only  his  interest, 
but  also  that  of  his  wife  after  conveyance  to 
her,  and  that  he  was  told  that  the  policy  as  is- 
sued would  accomplish  that  result.  Walton  y, 
Affricultural  Ins,  Co,  (N.  Y.)  677 

24.  Parol  evidence  of  fraudulent  representa- 
tions relating  to  the  character  of  goods  sold, 
throwing  the  purchaser  off  his  guard  and  lead- 
ing him  to  forego  an  examination,  is  not,  when 
expressly  offered  for  the  purpose  of  showing 
fraud,  inadmissible  on  the  ground  that  it  tends 
to  contradict  a  written  contract,  although  the 
written  contract  of  sale  contained  no  warranty. 
Maper  v.  Dean  (K.  Y.)  540 

25.  Where  an  agent  of  an  insurer  has  cheat- 
ed the  insured  into  sliming  a  warranty  and  pav- 
ing the  premium,  nnci  the  policy  has  been  b- 
sued,  upon  the  false  statements  of  the  agent 
himself,  the  insured  may  introduce  parol  evi- 
dence to  prove  the  fact,  and  hold  the  insurer  to 
the  actual  contract.  Kuier  v.  Lebanon  Mut 
Ins,  Co,  (Pa.)  640 

26.  Parol  evidence  is  inadmissible  in  an  ac- 
tion merely  to  correct  an  executory  contract 
for  the  sale  of  land,  to  show  a  fraudiileDt  omis- 
sion from  the  writing  of  part  of  the  quantitv 
agreed.    Davis  v.  Ely  (N.  C.)  8lb 

27.  Parol  evidence  is  inadmissible  to  show 
that  a  promissory  note  purporting  to  be  that 
of  a  corporation,  and  signed  by  a  certain  per- 
son as  president,  was  si^ed  by  the  latter  in  his 
individual  capacity.    Liehscher  v.  Kraus  (Wis.) 

496 

28.  Under  Colo.  Gen.  Stat.  chap.  18,  §  9,  all 
deeds  carry  the  right  to  immediate  possession, 
"unless  a  future  day  for  the  possession  is  there- 
in specified;"  and  an  intention  to  postpone  the 
operation  of  a  deed  must  be  declared  in  the  in- 
strument, and  cannot  be  proved  by  parol. 
Omaha  db  O.  Smelting  d^  J2L  Co,  r.  Tabor 
<Colo.)  286 

VI.  OpmiONB  AND  Conclusions;  Declaba- 

TIONB. 

29.  Opinions  of  nonprofessional  witnesses 
-as  to  the  condition  of  health  or  the  pain  suf- 
fered by  a  person  injured,  based  upon  personal 
observations  while  in  attendance  upon  such 
{)er8on ,  are  admissible.    S/ielby  y.  Clagett  (Ohio) 

606 

80.  A  witness  cannot  testify  as  to  the  time 
•usually  Inquired  to  fill  a  cattle  guard  with  snow. 
Urahlman  v.  Chicago,  St.  1\  &  K.  C,  E.  Co. 
'(Iowa)  818 

81.  Ordinanr  witnesses,  whatever  their  op- 
portunities of  observation,  cannot  give,  in 
Massachusetts,  a  mere  opinion  as  to  the  mental 
^  L.  n.  A. 


condition  of  a  testator."     Williams  ▼.  Spencer 
(Mass.)  790 

82.  The  opinion  of  an  attesting  witness  to  a 
will,  formed  at  another  time,  before  or  after 
the  execution  of  the  will,  in  respect  to  the  tes- 
tator's mental  capacity,  stands  like  that  of  any 
other  witness,  and  is  not  admissible  in  a  State 
where  opinions  of  ordinary  witnesses  are  iDad- 
nussible.  Id. 

88.  In  an  action  for  negligence  against  this 
proprietor  of  a  passenger  elevator,  evidence  of 
a  skilled  mechanic  who  repaired  the  elevator, 
and  who  cautioned  the  defendant  as  to  the 
careless  mode  in  which  he  ran  it,  is  competent 
and  material  to  show  defendant's  knowledge 
that  he  was  operating  it  carelessly.  Treadteell 
V.  Whittier  (Q9X,)  498 

84.  The  Question  whether  the  use  of  the  sec- 
ond story  of  an  insured  building  for  the  pur- 
pose of  shaving  hoops  increased  the  risk  and 
hazard  of  the  insurer  involves  no  such  special 
skill  or  knowledge  as  to  render  the  opinion  of 
alleged  experts  admissible.  KircJier  v.  Mil- 
waukee Mechanics  Mut,  Ins.  Co.  (Wis.)         779 

85.  In  an  actiouv  against  a  dty  to  recover  for 
the  depreciation  in  the  value  of  property  by 
reason  of  lowering  the  grade  of  the  street  in 
front  of  such  property,  it  is  not  error  to  permit 
a  witness  to  testify  tnat  the  property  is  worth 
a  certain  sum  less,  or  one  third  less,  on  account 
of  the  change  of  grade,  where  such  witness  has 
already  testified  what  the  value  was  before  the 
grade  was  altered.  Topeka  v.  Martineau 
(Kan.)  775 

86.  The  fact  that  a  person  consulted  a  pbv- 
sician  in  respect  to  personal  injuries  is  suffi- 
cient, in  connection  with  questions  whether  be 
conversed  with  her  about  her  injuries  and  if  he 
made  an  examination  of  her, to  brin^  the  ques- 
tions within  the  rule  as  toprivilegedcommimi- 
cations,  under  N.  Y.  Code  Civ.  Proa  §  834. 
Feeney  v.  Long  Island  R.  Co.  (N.  Y.)         544 

87.  A  declaration  made  by  a  stranger  to  the 
controversy,  who  has  since  died,  against  his 
pecuniary  interest,  is  admissible  to  show  the 
existence  of  a  relevant  fact  BartUti  y.  PaUon 
(W.  Va.)  528 

VII.  Relevancy  and  Matsrialitt. 

88.  Declarations  of  workmen  to  the  super- 
intendent on  quitting  employment,  that  a  per- 
tain physician  had  told  them  the  silk  on  which 
they  were  working  contained  arsenic  enough 
to  make  their  worK  dangerous,  are  not  admis- 
sible in  evidence  against  the  physician  in  an  ac- 
tion against  him  by  the  employer  for  slander. 
Elmer  v.  Fessende7i  (Mass.)  724 

89.  In  conversion  for  a  stock  of  goods,  proof 
of  tiie  value  of  a  certain  part  of  the  property 
three  weeks  before  it  was  taken,  there  being  no 
pretense  of  a  change  in  the  value  in  that  time, 
is  competent  upon  the  question  of  value. 
Hangen  v.  ffachemei^ter  (N."  Y.)  187 

40.  The  cost  of  lowering  a  building  on  abut- 
fin&r  property  to  a  newly  established  grade  may 
be  shown  as  an  element  of  the  damage  suffered 
from  change  of  the  grade.  Ibpeka  ▼.  Marti- 
neau (Kan.)  775 

41.  In  an  action  against  a  city  for  an  Injury 
consisting  of  a  broken  limb  resulting  from  a 
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dofcctive  sidewalk,  testimooy  of  the  husband 
of  plaiDtifT  that  she  suffered  during  the  neces- 
-flary  treatment  of  the  limb  is  admissible. 
Ooslien  V.  England  (Ind.)  258 

42.  In  an  action  for  injury  consisting  of  r. 
l)roken  limb,  resulting  from  the  negligence  of 
the  defendant,  in  which  the  complaint  alleges 
that  it  was  necessary  twice  to  break  and  reset 
the  ankle,  and  the  plaintiff  claims  that  the 
tendons  drew  her  foot  out  of  place  and  made 
it  crooked,  and  that  it  could  not  be  retained  in 
its  normal  position,  and  in  which  it  is  not 
claimed  that  there  was  any  lack  of  reasonable 
-care  and  skill  in  selecting  a  physician,  testi- 
mony of  the  husband  of  the  plaintiff  as  to  the 
breaking  and  resetting  of  the  foot,  and  the 
position  it  was  in  before  rebroken,  that  it  was 
rebroken  but  once,and  thut  something  was  done 
four  or  five  times  afterwards  towards  straight- 
ening the  limb, — is  admissible.  Id, 

43.  In  an  action  for  negligence  in  which  the 
injury  sustained  is  a  broken  limb,  where  the 
husband  of  the  plaintiff  has  testified  to  going 
to  the  plaintiff's  assistance,  taking  off  her  shoe, 
and  the  doctor's  setting  her  foot,  it  is  proper  to 
ask  him,  "Do  you  know  what  was  the  matter 
Tvith  it?"  and  for  him  to  answer,  "I  think  it 
was  broken."  Id, 

44.  In  an  action  for  an  injury  consisting  of 
ji  broken  limb,  resulting  from  negligence,  testi- 
mony of  a  surgeon,  on  the  exammation  of  the 
injury,  as  to  what  bone  was  fractured,  and  as 
to  the  character  of  the  fracture,  is  admissible. 

Id, 

45.  In  an  action  against  a  city  for  an  injury 
•caused  by  a  defective  sidewalk,  it  is  proper  to 
«bow  that  the  defect  in  the  walk  was  afterwards 
repaired.  Id. 

46.  In  an  action  against  a  city  for  an  injury 
caused  by  a  defective  sidewalk,  evidence  that 
another  peraon  had  previously  caught  her  foot 
in  the  same  hole  in  the  walk,  and  would  have 
fallen  if  she  had  not  been  held  up  by  another, 
is  competent  to  show  notice  of  the  detect  on  the 
part  of  the  city.  Id, 

47.  In  an  action  for  an  injury  resulting  from 
necligence,  testimony  of  a  physician  as  to  the 
nature  and  extent  of  the  injury,  as  related  to 
him  by  the  surgeon  who  treated  the  plaintiff, 
while  treating  bier,  but  in  her  absence,  is  inad- 
missible. Id, 

48.  Evidence  that  a  railroad  company  made 
no  attempt  during  the  winter  and  after  an  ac- 
cident to  remove  snow  from  cattle  guards  is 
admissible  as  tending  to  show  a  failure  to  exer- 
cise any  diligence  or  degree  of  care  in  respect 
to  such  cattle  guards.  Orahlman  y.  Chieago, 
St.  P.  iSb  K,  G.  B,  Co,  (Iowa)  813 

49.  There  is  a  material  yariance  between  an 
allegation  for  the  delivery  of  240,000  bushels  of 
charcoal,  without  speciiying  the  kind,  niea- 
aurement,  or  time  of  delivery,  and  evidence  of  a 
contract  for  the  delivery  of  good,  merchant- 
able, kiln  pine  coal,  2,500  Inches  to  the  bushel, 
iK),0(X)  bushels  per  month,  for  12  months. 
JohfkMoii  Y.Bolnnson  Conwl,  Min.  Co,  (Colo.) 
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60.  In  an  action  for  damages  for  personal 

injuries,  in  which  the  nature  and  the  permanent 

character  of  the  injuries  are  alleged  in  the  com- 
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plaint,  the  loss  or  impairment  of  capftcity  to  at- 
tend to  business  may  be  given  in  evidence  with- 
out being  specially  pleaded.  IVeadtoeU  y. 
Wkitiier  (Caf )  498 

61.  In  an  action  for  the  oonyersion  of  a  stock 
of  goods,  an  allegation  that  the  taking  of  the 
property  broke  up,  injured,  and  destroyed  plain- 
tiff's business,  brought  him  in  disgrace,  and  in- 
jured his  business  reputation  and  credit,  for 
which  he  suffered  damages,  etc. ,  is  a  claim  war- 
ranting the  admission  of  evidence  showing  his 
daily  receipts  or  sales  for  two  weeks  prior  to 
the  conyersion,  upon  the  question  of  onmages 
to  his  business.  Ilangen  y.  IlacJiemeister  (N. 
Y.)  137 

52.  Where  an  administrator  agrees  to  in- 
demnify another  against  loss  if  he  will  sign 
the  bond  of  himself  and  another  as  admin- 
istrators, in  an  action  on  such  promise  by  the 
surety  for  the  default  of  the  other  administra- 
tor, evidence  offered  by  the  defendant  to  prove 
that  the  coadministrator  took  the  sum  belong- 
ing to  the  estate,  and,  with  the  knowledge  and 
approyal  of  the  plaintiff,  converted  it  to  his 
own  use,  is  admissible.  Tighe  v.  Morrison 
(N.  Y.)  617 

58.  In  an  action  for  injuries  occurring  from 
a  defect  in  a  crosswalk,  evidence  tending  to 
show  generally  the  bad  and  defective  condition 
of  the  sidewalks  a  block  or  more  each  way 
from  the  crosswalk  is  inadmissible.  Dundas 
y.  Landing  (Mich.)  148 

54.  In  an  action  for  personal  injuries,  where 
plaintiff  testified  to  previous  knowledge  of  a 
defect  in  a  street  which  caused  her  injury,  and 
frankly  said  that  if  she  had  been  tbinkmg  of 
the  defect  she  would  not  have  been  injured,  it 
is  incompetent  for  her  attorney  to  explain  away 
such  testimony  by  proof  of  a  witness's  conver- 
sation with  her  after  she  had  testified,  in  which 
conyersation  she  could  not  remember,  accord- 
ing to  the  witness,  what  she  had  testified  to. 

Id. 

Vm.  Weight  and  Sufficiency. 

55.  Evidence  showing  the  existence  of  a  con- 
fession of  judgment,  with  an  agreement  to 
keep  it  from  the  public,  is  sufficient  to  estab- 
lish a  confederation  between  the  judgment 
debtor  and  creditor  to  the  prejudice  of  the 
other  creditors,  which  will  admit  the  acts  and 
declarations  of  one  against  the  other.  Silver- 
ton  First  Nat,  Bank  v.  Walton  (Colo.)         765 

56.  On  the  question  whether  a  brakeman 
fell  from  a  car  in  consequence  of  a  defectiye 
brake,  proof  that  he  was  seen  at  a  brake  a  mo- 
ment before,  with  one  arm  about  the  brake 
lever  and  pulling  on  the  brake,  is  sufficient  to 
sustain  a  verdict  finding  that  the  fall  was  due 
to  such  defect.  Philadelphia  d  B,  B.  Co.  v. 
Huber  (Pa.)  489 

57.  An  agency  cannot  be  established  by  dec- 
larations of  the  alleged  agent  alone.  Omaha 
<fi  G.  Smelting  cfc  B,  Co,  v.  Tahor  (Colo.)     286 

68.  A  certificate  of  an  engineer  is  sufficient 
evidence  of  the  performance  of  a  contract 
which  provides  that  the  work  shall  be  done  to 
his  satisfaction,  to  be  testified  by  a  writing  or 
certificate  under  his  hand.  McQuire  v.  Bapid 
City  (Dak.)  752 
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Notes  and  Briefs. 

Judicial  notice  as  to  navigability  of  river. 

537 

Presumption  of  notice;  of  other  accidents. 

253 

Presumption  in  favor  of  tax  deed.  821 

Burden  of  proof  as  to  foreign  laws.  865 

Burden  of  proof  as  to  negligence.  254 

As  to  contributory  negligence.  815 

Opinions  as  to  damages.  775 

Opinion  as  to  condition  of  person.  607 

Book  of  surgery;  of  log-book  in  admiralty.  53 

Parol,  to  show  mistake  in  written  contract; 
burden  of  pro<.f;  suflQciency.  162 

Of  physician;  privileged  communication.  544 

Ees  gesta;  authority  of  agent.  493 

EXECUTION.    See  Dower,  6. 

EXECUTIVE  DEPARTMENTS. 

Acts  of  the  heads  of  departments  of  the 
United  States  government  in  the  line  of  their 
duties  are,  in  contemplation  of  law,  the  acts  of 
the  President  himself.  lie  NeagU  (C.  C.  N.  D. 
Oal.)  78 

EXECUTORS  AND  ADMINISTKA- 
TORS.  See  also  Insdrance,  22;  Wills, 
11,  12. 

1.  A  foreign  executor  may  be  paid  by  a 
savings  bank  the  deposit  of  a  deceased  person, 
where  by  the  by-laws  of  the  saving  bank  pay- 
ment is  to  be  made  to  a  deceased  ^epositof^s 
legal  representative.  Schluter  v.  Bovoery  Sav, 
Bank  (N.  Y.)  541 

2.  The  subsequent  discovery  of  a  will 
will  cot  deprive  of  protection  persons  who  have 
dealt  with  an  administrator  on  the  faith  of  his 
appointment.  '  Id, 

3.  An  executor  who  is  a  legatee  under  the 
will  and  trustee  for  the  other  legatees,  who 
purchases  at  his  own  sale  of  land  under  order 
of  court,  paying  the  highest  price,  without 
fraud  or  combination  of  any  kind,  is  a  bona 
fide  purchaser,  and  the  purchase  cannot  be  set 
aside  by  the  legatees  at  their  option.  Ander- 
son V.  Butler  (S.  C.)  166 

4.  An  administrator  represents  the  creditors 
as  well  as  the  estate,  and  he  has  a  right  to  dis- 
affirm and  treat  as  void  a  chattel  mortgage  by 
his  decedent,  if  such  mortgage  is  fraudulent 
as  to  creditors:  and  he  may  tiUve  possession  of 
the  property  and  sell  it  and  give  a  good  title  to 
the  purchaser,  if  the  mortgage  is  in  fact  vi- 
tiated by  the  fraud.  Hangen  v.  Hachemeister 
(N.  Y.)  187 

5.  An  executoi  acting  as  trustee  under  a 
will  has  the  power  to  change  an  investment 
which  he  has  made  of  the  assets  of  the  estate, 
by  selliog  shares  of  corporate  stock  held  for 
the  purposes  of  the  trust.  Jones  v.  Atchison, 
T.  di  8,  F.  R.  Co,  (jVIass.)  538 

6.  The  provision  in  a  will,  that  the  residue 
of  the  property  is  to  remain  and  accumulate 
until  the  decease  of  testator's  wife,  is  not  a  di- 
rection that  it  shall  remain  in  the  form  in 
which  the  testator  left  it,  and  does  not  prohibit 
a  change  of  investments  by  the  executor.    Id, 
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7.  An  executor  represents  the  estate  as  to 
all  claims  made  against  it,  but  not  as  to  the 
mode  of  distribution  among  the  various  claim- 
ants.    Willis  V.  Sharp  (N.  Y.)  636 

8.  For  the  purpose  of  distribution  of  an 
est^ite  among  creditors,  the  executor  does  not 
represent  the  creditors  as  to  their  respective 
claims  upon  the  estate  as  between  each  other. 

ii 

9.  The  creditors  of  an  estate  are  not  bound 
without  their  consent  by  any  provisions  con- 
tained in  a  will  for  the  establishment  or  cod- 
tinuance  of  the  business  after  the  death  of  \itt 
testator.  Id. 

10.  Where  the  will  of  the  testator,  who  died 
insolvent,  provides  that  the  business  shall  be 
carried  on  by  his  executor,  and  Uiis  is  done 
with  consent  of  existing  creditors,  the  credi- 
tors of  the  bisiness  so  conducted  by  the  execu- 
tor must  either  share  pro  rata  with  the  otber 
creditors  in  the  whole  estate,  or  must  first  be 
paid  out  of  that  portion  used  in  the  business 
and  are  not  entitled  to  preference.  Id. 

11.  The  estate  of  a  decedent  who  Icnvps 
debts  is  at  his  death  impounded  by  the  law  for 
all  his  creditors,  who  mupt  share  pro  rata  if  it 
is  insutficient,  except  where  the  statute  gi^es 
preferences.  Li 

12.  Unless  a  creditor  in  some  way  consents 
to  the  carrving  on  of  the  business  by  the  ex- 
ecutor as  directed  by  decedent's  will,  he  has 
the  right  to  insist  that  the  estate,  as  it  existed 
at  decedent's  death,  shall  be  used  for  the  pay- 
ment of  the  debts  and  expenses  of  administ  na- 
tion, to  the  exclusion  of  debts  subsequently 
created  by  the  executor.  Id. 

13.  Executors  with  power  to  sell  real  pro 
erty  and  divide  the  assets  into  shares,  and  to 
hold  the  same  as  trustees,  paying  the  income 
to  legatees,  are  entitled  to  double  commissions. 
Be  &aviford{li^.  Y.)  71 

Notes  akd  Briefs. 

Executors  and  administrators;  right  to  coro- 
missions;  payment  of  income;  office  of  tru«:t<« 
distinct;  double  commissions.  71 

Foreign,  Incapacities  of;  domiciliary,  au- 
thority of;  ancillary  letters.  541 

FARM.    See  Hay,  Notes  and  Bbiefe. 

FEES.    See  Costs  aitd  Fees. 

FENCES.    See  Railboads,  6. 

FIRE  DEPARTMENT.    See  also  Master 
AHD  Servant,  13, 14;  Nbgligencr,  9. 

The  provision  of  the  Detroit  charter  that 
a  fireman  totally  disabled  in  the  dischar^ 
of  duty  may  be  placed  on  the  retired  list,  v;ith 
a  pension,  by  a  vote  of  the  fire  commission .  is 
not  mandatory,  but  gives  the  commission  only 
an  option  so  to  do;  and  such  provision  is  no  bar 
to  recovery  by  a  fireman  for  injuries  received 
by  him  in  discharge  of  duty,  for  damages 
for  which  the  city  is  otherwise  liable.  Coots  v. 
Detroit  (Mich.)  815 


Notes  and  Bbieps. 
Firemen;  assumption  of  risks  by. 
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FIXTURES. 

1.  A  baker's  oven  made  of  brick  by  a  teD- 
«nt  of  a  leased  building,  and  so  united  with 
^he  building  tbat  the  two  are  inseparable  with- 
out the  destruction  of  the  one  and  substantial 
injury  to  the  other,  Is  a  fixed  and  permanent 
structure,  and  not  removable  by  the  tenant  dur- 
ing bis  term.     CoUamore  v.  QiUU  (Mass.)    150 

2.  Where  the  parties  to  a  wdtten  instru- 
ment employ  the  word  "fixture"  in  relation  to 
a  building  as  distinct  from  the  land,  there  is  no 
rule  of  construction  warranting  the  court  to 
-disregard  it  because  technically  applicable  to 
real  estate,  if  the  piu-pose  of  its  use  is  manifest 
from  the  instrument.  MeOorrisk  v.  Dwyer 
<Iowa)  694 

8.  A  track  scale  used  in  connection  with 
a  hopper,  for  the  purpose  of  conveying  grain 
to  a  grain  elevator,  and  mainly  in  the  business 
of  such  elevator,  is  a  fixture  to  the  elevator, 
although  situated  on  land  of  another  adjacent 
to  that  occupied  by  the  elevator  imder  a  hcense 
from  the  owner.  Id, 

NoTBS  AKD  Briefs. 

Fixtures;  what  are;  right  of  tenant  to  re- 
move; agreement  of  parties.  150 

What  are;  application  of  rule  as  to  inher- 
itance. 5d4 

PORFEITURE.  See  Landlord  akd  Tbk- 
ANT,  6,  7. 

Notes  and  Briefs. 

Of  lease.  603,  782 

For  breach  of  covenant.  428 

FRAUD  AND   FRAUDULENT  CON- 
V£  YANCES.    See  also  Mortgage,  11. 

1.  A  conveyance  by  an  insolvent  of  his  ex- 
pectancy in  the  estate  of  his  father,  who  is 
alive,  to  his  wife,  for  a  mere  consideration  of 
love  and  affection,  is  void  as  against  creditors 
at  the  time  of  conveyaoce  or  at  the  death  of 
Ills  father.    Bead  v.  Moaby  (Tenn.)  122 

2.  Delivery  of  a  horse  and  buggy  by  a 
man  to  his  wife  as  a  gift  while  he  is  solvent 
and  can  invest  her  with  the  title,  followed  by 
possession  on  her  ^rt  which  is  actual  and  con- 
tinuous so  far  as  it  can  be,  considering  their 
relation,  while  the  property  is  publicly  known 
and  recognized  as  hers,  although  he  continues 
to  use  it  more  or  less,  as  he  always  had  done, 
but  not  to  the  exclusion  of  bis  wife  and  other 
persons,  who  recognize  her  title, — is  "an  im- 
mediate delivery  and  followed  by  an  actual  and 
continued  change  of  possession,"  within  the 
meaning  of  Cal.  Civ.  Code,  §  8440,  making  the 
transfer  valid  as  to  bis  creditors.  Morgan  v. 
BaU  (Cal.)  679 

8.  A  confession  of  judgment,  and  an  agree- 
ment to  keep  it  from  the  public  and  use  it  only 
in  case  of  absolute  emergency,  is  constructively 
fraudulent  against  other  creditors,  although 
there  may  be  no  actual  design  or  connivance 
to  perpetrate  a  positive  fraud  or  Injury  upon 
others.  Silterton  First  Nat,  Banky.  Walton 
(Colo.)  765 

4.  A  decree  setting  aside  a  conveyance  as 
a  fraud  upon  ^the  grantor's  creditors  does  not 
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make  the  deed  invalid  as  to  anyone  except  such 
creditors.    Bell  v.  Wilson  (Ark. )  870 


Notes  and  Briefs. 
Concealment  of  material  fact. 
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GARNISHMENT.  See  also  Mokey  m 
Court,  1. 

A  clerk  of  court  having  in  his  custody,  aa 
of  the  custody  of  the  court,  moneys  which 
have  been  deposited  tn  a  suit  and  which  he 
holds  subject  to  the  orders  of  the  court  in  such 
suit,  cannot  be  made  a  party  to  independent 
proceedings,  either  in  that  court  or  in  any 
other,  to  affect  the  control  or  disposition  of 
such  money.     Tuck  v.  Manning  (Mass.)    660 

GAS  COMPANIES.  See  Adverse  Pos- 
session, 2;  Injunction,  8:  Mines,  1. 

GIFT.  See  also  Fraud  and  Fraudulent 
Conveyances,  2;  Specific  Perform- 
ance, 4-7;  Trusts,  1;  Wills,  18. 

1.  Deposits  by  a  father,  made  in  the  presence 
of  his  daughter,  of  money  in  a  bank  in  her 
name  and  for  her  use,  followed  by  other  de- 
posits to  her  credit  entered  in  a  passbook  sup- 
plied by  the  bank  and  delivered  by  him  to  the 
daughter,  constitute  a  completed  present  gift 
of  the  money  deposited.     Be  Orawford  (N.  Y.) 

71 

2.  Evidence  that  a  testator  bought  coupon 
bonds  payable  to  bearer  several  months  prior 
to  his  death,  telling  bis  broker  in  directing 
their  purchase,  that  he  wanted  them  for  liis 
daughter,  and  asking  that  they  be  registered  in 
her  name,  which  was  done;  that  they  remained 
in  testator's  possession  until  his  deatu;  but  that 
the  daughter  had  no  knowledge  of  the  pur- 
chase, and  the  testator  inventoried  as  his  own, 
and  applied  the  proceeds  of  the  coupons,— ndoes 
not  show  a  completed  gift.  Id. 

8.  The  title  to  rents  directed  to  be  collected 
by  an  agent  and  paid  over  as  a  gift  to  a  third 
person  remains  in  the  principal,  where  the 
rents  are  collected  and  not  paid  over,  and  the 
third  person  has  no  knowledge  of  such  direc- 
Uon.     Wells  v.  Collins  (Wis.)  531 

Notes  and  Briefs. 

What  necessary  to  complete;  delivery;  mere 
deposit;  effect  in  equity.  71 

HABEAS  CORPUS. 

1.  Courts  of  the  United  States  and  their 
Judges,  under  the  provisions  of  U.  8.  Rev.  Stat. 
|§  761-753,  have  jurisdiction,  upon  a  writ 
of  habeas  corpus,  to  inquire  into  the  cause  of  the 
imprisonment  of  the  petitioner,  and  if,  upon 
Buch  inquiry,  he  is  found  to  be  "  in  custody  for 
an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,"  he  is  entitled  to  be  dis- 
charged, no  matter  from  whom  or  under  what 
authority  the  process  under  which  he  is  held 
may  have  issued, — the  Constitution  and  laws  of 
the  United  States  made  in  pursuance  thereof 
being  the  supreme  law  of  the  land.  BeNeagle 
(0.  C.  N.  D.  Cal.)  78 

2.  Where  a  deputy  United  States  marshal^ 
acting  under  instructions  from  his  superior  of- 
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fleers— the  United  States  Marshal  and  the  At- 
torney-General—in  protecting  the  life  and  per- 
son 01  a  Justice  of  the  Supreme  Court  of  the 
United  States  from  a  murderous  as^ult  made 
on  account  of  his  judicial  decisions,  at  the 
hands  of  a  dissatisfied  litigant,  finds  it  neces- 
sary to  take  the  life  of  the  assailant,  and  is  ar- 
rested by  the  state  authorities  and  held  upon  a 
charge  of  murder  for  such  act,  the  United 
States  Circuit  Court  may,  upon  habeas  corpus, 
discharge  such  United  States  officer  from  the 
custody  of  the  stale  authorities,  upon  its  being 
shown  that  the  homicide  was  necessary,  or  that 
it  was  reasonably  apparent  in  the  mind  of  the 
deputy  marshal,  at  the  time  and  under  the  cir- 
cumstances surrounding  him,  that  the  killing 
was  necessary  in  order  to  protect  and  defend 
the  justice  from  great  bodily  iniuir,  or  to  save 
his  life.    Be  Neagleifi.  C.  N.  D.  Cal.)  78 

HARBOR      COMMISSIONERS.     See 

Waters    akd    Watercourses,   Notes 
AND  Briefs. 


Notes  akd  Briefs. 
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Bemoval  from  farm. 

IIEIRS.    See  Wills. 

Notes  and  Briefs. 

Presumptive  and  apparent  defined;  transfer 
of  interest.  122 

HIGHWAYS.    See  also  Injunction,  2,  4; 
Master  and  Servant,  14. 

1.  A  considerable  change  in  the  location  of 
a  highway  crossing  under  a  railroad  trestle,  ac- 
companied by  a  change  of  the  course  of  the 
road  for  some  distance  therefrom,  is  not  ''a 
slight  alteration"  which  can  be  made  by  the 
highway  authorities  without  notice  to  the  com> 
pany,  or  compliance  with  the  statute  for  laying 
out  roads,  so  as  to  make  the  company  responsi- 
ble therefor.  Em  v.  P&rt  BoyaL  &  W,  C.  H. 
Co,  (S.  0.)  349 

2.  A  railroad  company  which  has  built  a 
trestle  over  a  highway  at  a  certain  point  is  not 
liable  for  injuries  received  in  consequence  of 
another  defective  crossing  under  its  ti'estle, 
which  has  been  subsequently  made  by  the  high- 
way authorities  without  notice  to  the  company, 
or  compliance  with  the  statute  for  laying  out 
roads,  or  the  discontinuance  of  the  former 
crossing.  ld» 

8.  Under  W.  Va.  Code  1887,  chap.  54,  §  50. 
a  milroad  company,  with  the  assent  of  the  mu- 
nicipal authorities,  may  construct  and  operate 
its  railroad  along  a  public  street  of  a  city,  in  a 
cut  or  excavation  below  the  common  level  of 
the  remaining  portion  of  the  street,  in  such 
manner  as  will  appropriate  a  portion  of  the 
street  to  the  exclusive  use  of  the  railroad  com- 
pany, provided  such  excavation  does  not  occu- 
py the  entire  street  or  such  considerable  por- 
tion thereof  as  would  substantially  prevent  the 
use  of  the  street  by  the  general  public,  and  pro- 
vided, further,  that  it  does  not  unnecessarily 
impair  the  usefulness  of  the  street  as  a  high- 
way for  the  general  public.  Arbenz  v.  Wheel- 
ing dbJELB,  Co.  (W.  Va.)  871 

6L.  R.  A. 


4.  Notice  to  a  citj  of  a  defect  in  the  condi- 
tion of  a  sidewalk  in  the  vicinity  of  a  certain 
point,  without  notice  of  a  defect  in  a  specific 
crosswalk,  is  not  sufficient,  in  an  action  against 
the  city  for  an  injury  caused  by  the  defect  in 
such  crosswalk,  under  the  Michigan  statute  re- 
quiring notice  of  a  defect  in  order  to  fix  its  lia- 
bility.    Dundas  v.  Lansing  (Mich.)  143 

5.  Notice  of  a  defect  in  a  sidewalk  is  suffi- 
cient wben  gfvcn  to  a  meml)er  of  the  council  of 
a  city  whose  charter  provides  that  tbe  members 
of  the  common  council  shall  be  commissioners 
of  highways,  under  the  Michigan  statute  re- 
quiring such  notice  to  municipal  corporatioDs 
before  they  are  liable  for  injuries  from  such 
defec)^.  Id. 

6.  In  order  to  charge  a  corporation  -with 
notice  of  a  particular  defect  in  a  sidewalk  from 
its  Imowledge  of  the  existence  of  a  general  one, 
the  former  should  be  of  ^ne  same  character 
as  the  latter,  or  so  related  to  it  that  the  par- 
ticular defect  is  a  usual  concomitant  of  the 
general  one.    SJietby  v.  Clageti  (Ohio)  606- 

7.  A  notice  ^ven  by  a  corporation  to  re- 
pair a  sidewalk  is  not,  as  a  matter  of  law,  an 
admission  of  the  existence  of  another  defect 
diJfferent  in  character  from  the  one  directed  to 
be  repaired,  or  of  one  having  no  neoessaxy  con- 
nection therewith.  Id, 

8.  It  is  no  defense  to  an  action  for  person- 
al injuries  caused  by  a  defective  sidewalk,  that 
the  moneys  collected  for  street  purposes  had 
all  been  expended  in  other  necessary  repairs, 
where  the  viUage  was  authorized  to  charge 
such  repairs  upon  the  adjacent  property.      Id. 

9.  Where  it  is  not  possible  to  distinguish 
the  damage  received  in  being  thrown  from  a 
sleigh  in  consequence  of  a  defective  highway, 
from  that  received  in  falling  upon  a  oroken 
brace  of  a  sleigh,  which  the  person  injured  was 
negligent  in  using  in  that  condition;  or  where 
it  does  not  appear  that  any  substantial  damage 
would  have  been  received  if  the  brace  had  not 
been  broken,— no  recovery  can  be  had  for  the 
injuries.    Horrigany,  ClarkaburgQlass.)    609 

10.  If,  between  the  cause  of  an  injury  from 
a  defective  highway  and  the  effect,  the  negli- 
gence of  the  injured  person  intervenes,  so  that 
the  injury  is  the  direct  consequence  of  this  neg- 
ligence as  well  as  of  the  defect  in  the  way, 
and  it  is  not  possible  to  determine  wliat  por 
tion  of  the  injjui^  is  caused  by  either,  or  that 
any  substantial  injury  would  have  been  re- 
ceived except  for  the  negligence  of  the  person 
injured, no  action  can  be  maintained  by  him  for 
such  injury.  Id, 

11.  Previous  knowledge'of  a  defect  in  a  street 
does  not  always  constitute  contributory  negli- 
gence barring  a  recovery  for  injuries  received 
therefrom,  as  each  case  must  be  controlled  by 
its  own  circumstances;  and  where  the  question 
is  not  free  from  doubt  it  is  for  the  jniy  to  de- 
termine.   Dundas  v.  Lansing  (Mich.)         14S 

12.  If  nonuser  of  a  road  may  work  an 
abandonment  of  it,  the  nonuser  must  be  shown 
to  have  extended  over  a  period  of  twenty-one 
years.  KeUy  Nail  <£  Iron  Co.  v.  Isawrenre 
Furnace  Co.  (Ohio)  ^^ 

18.  Under  a  claim  of  abandonment  of  a 
load  in  a  municipal  corporation,  proof  that  no 
work  had  been  done  on  the  road  by  the  pubbc 
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authorities  for  dfteen  ^cars;  that  the  road  was 
at  times  id  bad  condition  and  impassable;  that 
it  passed  over  a  steep  bill  and  was  difficult  of 
use;  that  a  new  road  had  been  established  in 
the  vicinity  intended  to  take  its  place;  that  for 
eleven  years  before  suit  was  brought  travel  had 
been  substantially  diverted  to  the  new  road; 
and  that  portions  of  the  old  road  bad  been 
fenced  in, — is  not  sufficient  to  show  abandon- 
ment by  the  public.  Id. 

• 
Notes  and  Briefs. 

Substitution  of  new  way  for  old;  adverse  use; 
nonuser;  long  acquiescence.  652 

Duty  to  repair;  liability  of  municipal  corpo- 
ration; notice  of  defect;  sufficiency  of  notice. 

148 

Notice  of  defects;  liability  for.  606 

I    Liability  for  injuries  from  defects.  258 

Defects;  liability  for  injuries;  defective  con- 
veyance. "  610 

Right  to  use;  negligence  of  traveler.        816 

Right  to  use  for  railroads;  rights  of  abutting 
owners.  188, 871 

Obstruction  of,  by  railroads;  restoring.  850 

HOMESTEAD.    See  also  Liens,  4. 

A  claim  of  homestead  is  barred  by  a  sale  of 
the  land  for  taxes,  under  the  provision  of  the 
South  Carolina  Constitution  which  declares 
that  "no  property  shall  be  exempt  from  at- 
tachment, levy,  and  sale  for  taxes^"  etc.  Shell 
V.  Duncan  (S.  C.)  821 

HOMICIDE. 

1.  Homicide,  when  necessarily  committed 
by  a  deputy  marshal  in  the  performance  of  his 
duty  in  protecting  the  life  and  person  of  a  jus- 
tice of  the  United  States  Supreme  Court  from 
assault  and  violence  because  of  his  judicial  de- 
cisions, is  an  "act  done  in  pursuance  of  a  law 
of  the  United  States,"  and  is  not  and  cannot, 
therefore,  be  an  offense  against  the  laws  of  the 
State,  no  matter  what  the  statute  of  the  State 
may  be. — ^the  laws  of  the  United  States  being 
the  supreme  law  of  the  land.  Be  Neagle  (C. 
C.  N.  D.  Cal.)  78 

2.  A  party  resisting  a  murderous  assault, 
where  several  lives  are  in  danger,  being  in  the 
best  position  to  judge  as  to  the  dangers  and 
requirements  of  the  occasion,  is  the  one  to  de- 
termine when  the  proper  moment  has  arrived 
to  slay  his  assailant  in  self-defense,  in  order  to 
be  justified  by  the  law;  and  if  he  acts  in  good 
faith,  with  reasonable  judgment  and  discre- 
tion, the  law  will  justify  him,  even  though  he 
errs.  Id. 

HUSBAND     AND     WIFE.    See     also 
DowEB,  4-6;  MoBTGAQE,  14;  Wills,  8. 

1.  A  married  woman  who  allows  her  hus- 
band to  use  her  oxen,  horses,  and  other  per- 
sonal property  upon  her  farm  in  carrying  on 
his  own  business,  is  not  thereby  "doing  busi- 
ness on  her  separate  account,"  within  the  mean- 
ing of  the  Massachusetts  statute  requiring  her 
to  file  a  certificate  in  order  to  exempt  the  prop- 
erly from  liability  for  his  debts.  PlaUted  v. 
Hair  (Mnss.)  664 
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2.  The  rule  thnt  a  wife  cannot  make  con- 
tracts with  her  husband  or  transfer  property  to 
him  does  not  prevent  him  from  acquiring  title 
to  crops  raised  and  gathered  from  her  land,  on 
which  he  expends  money  and  labor,  although 
having  the  use  of  her  personal  property  there- 
for, where  she  consents  that  he  may  till  the 
land  for  his  own  benefit.  Id, 

8.  Hay  severed  from  land  of  a  married 
woman  and  stored  in  her  barn  by  her  husband, 
who  has  expended  money  and  labor  upon  it, 
under  a  license  from  her  to  till  the  land  and 
take  the  crops  for  his  own  benefit, — is  subject  to 
attachment  by  bis  creditors.  Id. 

NOTSS  AKD  BbIEFS. 

Gift  to  wife.  679 

IMMIGRANTS.    See  Aliens. 

INDIANS. 

Grants  of  lands  made  under  the  treaty  of 
Sept.  80, 1854,  with  the  Chippewas  of  Lake  Su- 
perior and  the  Mississippi,  which  provides  for 
the  selection  of  lands  by  the  "mixed  bloods" 
among  such  Indians,  although  outside  the  ceded 
territory,  were  ratified,  if  ratification  was  neces- 
sary, b^  the  Act  of  Congress  of  June  8,  1872^ 
authorizing  the  purchase  of  land  which  may 
have  been  located  with  claims  arising  under 
such  provision,  and  the  perfecting  of  titles  to 
such  claims.  Utah  Min,  d  Jkffg.  Co,  t.  IHck- 
ert  db  M.  Sulphur  Co.  (Utah)  25» 

NoTBS  AKD  Briefs. 

Title  to  lands;  treaties  with.  269 

INDICTMENT.    INFORMATION, 
AND  COMPLAINT. 

An  indictment  is  not  bad  for  duplicity  in 
charging  the  crime  of  receiving  a  bribe,  and 
also  a  conspiracy  to  do  an  unlawful  act,  where 
it  is  expressly  stated  in  the  second  count  tbut 
there  is  no  intention  to  charge  two  crimes,  and 
that  count  is  merely  intrndcd  to  vary  the  charge 
so  as  to  meet  the  proof.    State  v.  Potts  (Iowa) 

814 

INFANTS. 

1.  The  contract  of  an  infant  for  necessaries 
is  neither  void  nor  voidable;  and  reasonable  at- 
torney's fees  for  defense  of  a  criminal  action 
brought  against  an  infant  are  necessaries.  As- 
key  V.  Williams  (Tex.)  176 

2.  A  note  and  mortgage  made  by  an  infant 
for  necessaries  furnished  to  him  are  not  void, 
but  voidable,  and  he  may  be  sued  thereon;  but 
by  showing  that  the  price  agreed  to  be  paid 
was  unreasonable,  he  can  reduce  the  recovery 
to  a  just  compensation  for  the  necessaries  re- 
ceived by  him.  Id, 

8.  It  is  only  where  it  appears  to  the  court 
that  the  contract  of  an  infant  is  prejudicial  to 
him  that  it  will  be  held  wholly  void.  Id, 

4.  A  mortgi^e  with  a  power  of  sale,  executed 
by  an  infant,  is  voidable  only,  and  subject  to 
be  defeated  by  the  payment  either  of  the  agreed 
fee  or  a  less  amount.'should  such  be  a  reasona- 
ble compensation  for  the  necessaries  supplied. 

Id. 

6.  A  conveyance  of  land  by  an  infant  abio- 
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Jutelj  as  a  fee  is  not  void,  bnt  voidable,  and  if 
not  avoided  by  him  within  a  reasonable  time 
after  coming  of  full  age,  upon  payment  of  a 
just  compensation  for  services  which  it  was  in- 
tended to  secure,  he  will  be  precluded  from 
afterward  avoiding  the  convevance;  and  this 
rule  applies  to  a  sale  made  under  a  power  in  a 
mortgage  executed  by  him.  Askey  v.  Wil- 
iiams(rez,)  176 

Notes  and  Briefs. 

flee  also  Parent  and  Ciuld. 

Liability  for  necessaries;  wiiat  are;  acts  and 
contracts  voidable  or  void,  when.  176 

Sale  of  lands;  disaffirmance.  176 

INJUNCTION.    See  also  Coukts,  7;  In- 
toxicating Liquors,  8;  Trial,  1,  2. 

1.  The  rule  as  to  enjoining  irreparable  iniu- 
ries  only  has  no  application  to  acts,  especially 
corporate  acts,  entirely  without  authority,  for 
which  there  is  no  aaequate  remedy  at  law. 
■Such  acts  equity  always  enjoins.  Gfroff  v.  Bird 
in  Hand  Tump.  Co,  (Pa.)  661 

2.  An  injunction  will  not  be  granted  to  pre- 
vent a  municipal  corporation  from  maintaining 
a  grate  over  a  sewer  into  which  sui'face  water 
flows  from  gutters,  where  an  open  hole  would 
endanger  the  safety  of  the  traveling  public,  and 
the  grate,  unless  obstructed  by  leaves  or  other 
material,  is  sufficient  to  carry  off  all  the  water. 
Faine  v.  Delhi  (N.  Y.)  797 

3.  An  injunction  may  be  granted  to  prevent 
wrongfully  drilling  a  gas  well  in  a  territory 
leased  to  complainant.  Westmoreland  db  O. 
2(aiural  Gas  Co,  v.  Dewitt  (Pa.)  781 

4.  The  abutting  lotowners  on  a  street,  part 
of  which  is  occupied  by  a  railroad  company, 
whether  they  own  the  lee  in  the  ground  cov- 
ered by  the  street  or  not,  will  not  be  entitled  to 
•enjoin  excavation  and  construction  along  the 
street  in  a  careful  and  projwr  manner,  unless 
in  doing  so  the  injury  to  the  lotowners  will  be 
such  as  will  entirely  destroy  the  value  of  their 
property,  and  therefore  be  equivalent  to  a  vir- 
tual taking  of  it  by  the  railroad  company. 
Arbenz  v.  Wheeling  £  H.  B.  Co.  (W.  Va.)    371 

5.  An  injunction  cannot  be  resorted  to,  to 
determine  a  disputed  title  to  office.  Ottillotte 
v.  Poincif  (La.)  408 

6.  Where  the  title  to  an  office  is  disputed, 
the  claimant  and  others  may  be  en  joined  from 
Interfering  with  the  officer  de  facto  until  the 
dispute  is  judicially  settled.  Id, 

7.  Although  no  trademark,  is  infringed  or 
involved,  an  Injunction  may  be  granted  against 
the  use  upon  goods  of  certain  marks,  labels, 
wrappers,  etc.,  when  the  evident  design  of  such 
use  is  to  deceive  the  public  by  concealing  the 
true  origin  of  the  goocls  and  making  it  appear 
that  they  are  the  product  of  some  other  manu- 
facturer, thereby  depriving  the  latter  of  a  por- 
tion of  his  patronage  or  injuring  the  reputa- 
tion of  his  goods.  Caawns  v.  ury  ^C.  C.  £. 
D.  Mo.)  614 

8.  Although  the  union  label  of  the  Cigar- 
Makers'  International  Union  does  not  answer 
to  the  definition  ordinarily  given  of  a  technical 
trademark,  and  its  use  by  one  not  a  member 
•cannot  be  enjoined  as  in  ordinary  trademark 
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cases,  yet  such  use  may  be  enjoined  on  the 
ground  that  such  personals  perpetrating  a  fraud 
injurious  to  the  business  of  a  member  who  uses 
it  on  his  goods,  and  thereby  occasioning  him  i 
pecuniary  loss.  Id. 

9.  Equity  has  no  jurisdiction  to  enjoin  com- 
missioners of  a  county  court  in  West  Virginia 
from  certifying  to  the  governor  the  result  of 
their  canvass  oi  the  county  vote  for  congress- 
man. Aldsrson  v.  Kanawha  County  CL  (S/mn. 
(W.  Va.)  334 

10.  Although  defendants,  in  their  answer  to 
a  biU  for  injunction  against  maintaining  auy 
part  of  a  building  made  by  mistake  on  plain- 
tiffs' land,  offer  to  pay  plaintiffs  their  damages, 
caused  by  the  retention  of  the  wall  on  its  pres- 
ent site,  and  request  that  the  suit  may  be  dis- 
missed unless  the  plaintiffs  grant  tiiem  an  ease- 
ment in  the  wall,  or  the  fee  to  one  half  the  soil 
on  which  it  stands,  upon  payment  of  compea- 
sation  therefor,  the  court  has  no  right  to  refuse 
plaintiffs  the  relief  to  v^hich  they  are  entitled, 
if  they  decline  to  sell  their  land  or  to  grant  an 
easement  therein.  Bodgkins  v.  Farrington 
(Mass.)  2U9 

11.  Where-  respondents,  for  the  purpose  of 
the  hearing,  have  admitted  the  allegations  of 
the  petition,  and  thereby  conceded  facts  which, 
if  proved  at  the  final  hearing,  will  require  ade 
cree  in  favor  of  the  petitioners,  it  is  within  the 
discretion  of  the  judge  to  order  a  preliminary 
injimction.     Carleton  v.  Bugg  (Mass.)         193 

12.  Where  a  bill  for  an  injunction  calls  for 
an  answer  under  oath,  and  the  defendant  so 
answers  categorically  every  averment  as  to  give 
a  semblance  of  equity,  the  injunction  is  rightly 
dissolved.    Morrison  v.  Coleman  (Ala.)        3&1 

Notes  akd  Bbief& 

Injunction  for  breach  of  covenant.  423 

Against  eminent  domain,  to  restrain  irrepar- 
able injury.  661 

To  restrain  trespass.  733 

INSANE  PERSONS.  See  also  Judg- 
ment, 1. 

1.  R.  I.  Pub.  Stat  chap.  74,  ^  11,  12,  au- 
thorizing the  confinement  of  insane  persons 
upon  a  certificate  from  two  practicing  physi- 
cians, etc.,  violates  the  provision  of  U.  S.  Const 
amend.  14,  that  no  State  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law.    Be  Gannon  (R.  L)  359 

2.  The  title  to  land  is  not  involved  in  a  luna- 
cy proceeding,  and  a  commission  in  such  pro- 
ceeding has  no  power  to  settle  any  such  ques- 
tion.   Hughes  v.  Jones  {J^,  Y.)  632 

Notes  Aim  Bbibfs. 

Insane  persons;  validitv  of  contract;  inquisi- 
tion, effect  of  as  estoppel  634 

INSOLVENCY  AND  ASSIGNMENT 
FOR  CREDITORS.  See  also  Cob- 
poratioxb,  8. 

1.  Insolvency  is  an  inability  to  fulfill  one's 
obligations  according  to  his  unaertaking,  and  a 
general  inability  to  answer  in  court  for  all  lia- 
bilities existing  and  capable  of  being  enforced, 
and  not  merely  an  absolute  inability  to  pay  at 
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some  future  time,  upon  settlement  of  business. 
JSUterton  First  Nat.  Bank  v.  Walton  CColo.)  765 

2.  One  who  makes  a  conditional  sale  of 
property,  with  authority  to  the  purchaser  to  sell 
It  and  hold  the  proceeds  in  trust  for  him,  has 
no  priority  OTer  other  creditors  of  the  purchaser, 
if  the  latter,  after  sale  of  the  goods,  has  retained 
and  used  Uie  proceeds.  New  Hawn  Wire  Oo. 
Cam  (Conn.)  800 

Notes  AND  Briefs. 

Insolvency;  defined;  preference  by  confessed 
judgment.  7d5 

Rights  of  creditors;  claims  arising  frcon 
tort.  361 

Conflict  of  laws  as  to.  •     878 

IKSUBANCE.    See  also  Evidence,  28, 25. 

1.  An  insurance  company  cannot  repudi- 
ate the  fraud  of  its  a^nt  in  inserting  untrue 
answers  in  the  application,  and  thus  escape 
tbc  obligations  of  its  contract,  merely  because 
tbe  assured  accepted  in  good  faith  the  act  of  the 
agent,  without  examination.  KisterY,  Lebanon 
Mat.  Ins.  Oo.  (Pa.)  646 

2.  One  who  signed  his  name  to  the  applica- 
tion and  all  other  insurance  papers,  with  the 
knowledge  of  the  company,  and  who  received 
all  the  assessments  and  gave  the  receipts,  which 
were  recognized  b^  the  company,  \&  tbe  agent 
of  the  latter,  notwithstanding  that  it  is  a  mu- 
tual company  and  the  policy  contains  a  clause 
that  any  broker  or  other  person  than  the  as- 
sured procuring  the  insurance  shall  be  consid- 
ered the  agent  of  the  assured,  and  not  of  the 
company.  Id. 

3.  The  fact  of  additional  incumbrances  on 
the  property  insured  is  not  a  breach  of  a  con- 
dition against  incumbrances,  where  the  total 
amount  of  all  such  incumbrances  at  no  time 
exceeded  the  amount  represented  by  the  assured. 

Id. 

4.  Where  an  insurance  contract  is  so  drawn 
as  to  be  manifestly  ambiguous,  so  that  reason- 
able and  intelligent  men  on  reading  it  would 
honestly  differ  as  to  its  meaning,  the  doubt 
should  be  resolved  against  tlie  companv. 
Kratzenstein  v.  Western  Assur.  Co.  (N.  Y.)799 

5.  In  an  insurance  policy  stating  that  the 
company  causes  "  the  several  persons  indorsed 
thereon  to  be  insured  upon  idl  kinds  of  law- 
ful goods  .  .  .  laden  on  board  tbe  good  vessel, 
.  .  .  boat, .  .  .  railroad,  or  carriage,  ...  for 
the  several  amounts  and  at  tbe  rates  as  herein 
indorsed,"  the  words  **  as  herein  indorsed"  re- 
fer to  the  amount  and  rate  char&^d,  the  goods 
shipped,  the  port  or  place  of  loading  or  depar^ 
ure,  and  the  names  of  the  insured,  and  not  to 
the  means  of  transportation.  Id. 

6.  If  a  contract  of  insurance  relates  to  one 
definite  and  distinct  subject  it  cannot  be  turned 
into  a  contract  for  the  insurance  of  another  and 
different  subject,  on  proof  that  the  agent  of  the 
company  by  mistake  described  the  wrong  prop- 
erty in  bis  application.  Landers  v.  Cooper 
(N.  Y.)  688 

7.  In  order  to  avoid  the  effect  of  a  condition 
against  prior  insurance,  proof  that  the  agent 
who  took  it  was  put  upon  inquiry  in  relation 
to  it  is  insufficient;  it  must  be  shown  that  as  a 
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matter  of  fact  the  agent  knew  of  the  outstand- 
ing insurance.  He  cannot  be  held  to  have 
such  knowled^  where  by  mistake  he  supposes 
it  to  have  expired.  Id. 

8.  Where  the  amount  of  insurance  is  appor- 
tioned to  distinct  items,  but  the  premium  paid 
is  gross,  the  contract  is  entire.  McQueeney  v. 
PJianixlns.  Co.  (Ark.)  744 

9.  The  vacancy  of  a  tenant-house  while  the 
owner  occupies  a  dwelling  in  the  same  inclos- 
ure  will  not  avoid  a  policy  by  which,  for  a 
gross  sum  as  consideration,  without  specifylnfl[ 
the  rate  on  either  house,  tbe  owner  is  insured 
for  $1,000,  of  which  $400  is  upon  the  tenant- 
house  and  $600  upon  tbe  other,  with  a  provi- 
sion that  the  policy  shall  be  of  no  effect  if  the 
*  'premises  become  vacant  and  unoccupied."  Id. 

10.  A  purchaser  of  personal  property  under 
an  agreement  that  the  title  shall  not  vest  in 
him  until  tbe  terms  of  sale  are  complied 
with, — is  not,  until  such  compliance,  the  un- 
conditional owner,  within  the  meaning  of  a 
policy  of  fire  insurance,  although  the  agree- 
ment binds  him  to  pay  full  value  for  theprop- 
erty  in  case  of  loss  by  fire.  Westchester  F.  Ins, 
Co.  V.  Weaver  (K^.)  .  478 

11.  Where  a  policy  declares  that  it  shall  be 
void  if  the  assured  is  not  the  unconditional 
owner,  or  if  his  interest  is  not  truly  stated  in 
the  policy,  and  he  warrants  that  he  has  not 
omitted  \»  state  any  information  material  to 
the  risk,  his  failure  to  disclose  a  mortgage  on 
the  property  will  avoid  the  policy.  .  Id. 

12.  The  interest  of  the  insured  is  "uncon- 
ditional and  sole  ownership,"  within  the  mean- 
ing of  a  policy  providing  that  it  shall  be  void 
unless  such  ownership  exists,  where  he  is  in 
actual  possession  tinder  a  contract  of  purchase, 
and  has  paid  quite  a  sum  of  money  on  the  pur- 
chase price,  agreeing  to  pay  the  balance  and 
keep  the  building  insured.  Dujpreau  v.  Hi- 
hernia  Ins.  Co.  (Mich.)  671 

18.  A  willful  misrepresentation  by  the  in- 
sured as  to  the  amount  of  his  loss,  provided  the 
actual  amount  is  in  excess  of  the  policy,  will 
not  cause  a  forfeiture  under  the  provision  in 
the  policy  that  "all  fraud  or  attempts  at  fraud, 
bv  false  swearing  or  otherwise,  shall  forfeit  all 
claim  on  this  company,  and  shall  be  a  complete 
bar  to  any  recovery  for  loss  under  this  policy." 
Sprinfjjield  F.  <fc  M.  Ins.   Co.  v.  Winn  (Neb.) 

841 

14.  An  insurance  policy  describing  the  build- 
ing as  a  dwelling-bouse  to  be  occupied  by  ten- 
ants for  three  years,  and  containing  the  usual 
condition  that  the  policy  shall  be  forfeited  if 
used  for  a  different  purpose,  the  use  of  the 
second  story  by  tlie  tenants  of  the  assured  in 
shaving  hoops  will  not  work  a  forfeiture,  where 
such  use  continued  for  one  week  only  and 
terminated  three  days  before  the  fire,  and  the 
building  at  no  time  ceased  to  be  occupied  as  a 
dwelling-house,  and  the  use  in  no  way  con- 
tributed to  the  loss,  and  did  not  materially  in- 
crease the  hazard.  Kircher  v.  Ililwaukse  Me- 
chanics Mut.  Ins.  Co.  (Wis.)  779 

15.  A  purchaser  of  property  insured,  to 
whom  tbe  policy  is  assigned  with  tbe  consent 
of  the  insurer,  is  not  affected  by  a  forfeiture  of 
the  policy  occurring  previous  to  the  assignment. 
Continental  Ins.  (h.  v.  Muutis  (Ind.)  480 
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16.  When  it  is  expressly  provided  that  the 
premium  on  a  life  insurance  policy  shall  be  paid 
on  or  before  a  certain  day,  and  in  default  there- 
of the  policy  shall  be  void,  the  nonpayment  of 
the  premium  on  the  day  named  works  a  for- 
feiture, even  if  the  premium  is  tendered  on  the 
next  day.  ForcUr  y.  Metropolitan  L,  Ini.  Co. 
(N.  Y,)  805 

17.  Statements  in  a  pamphlet  issued  by  an 
insurance  company  cannot  affect  or  modify  the 
strict  terms  of  a  policy  thereafter  issued.     Id. 

18.  Where  a  member  of  a  mutual  benefit  so- 
ciety obtains  the  insurance  himself  and  pavs 
the  premiums,  the  fact  that  his  assignee  of  the 
certificate  of  membership  has  no  insurable  in- 
terest in  his  life  will  not  prevent  such  assignee 
from  collecting  the  benefit.  Milner  v.  Bowman 
(Ind.)  96 

19.  A  certificate  of  membership  in  a  mutual 
benefit  association,  payable  to  the  heirs  or  legal 
representatives  of  the  member,  which  is  as- 
signed by  him,  is  payable  to  the  assi^ee,  in  the 
absence  of  objection  by  the  association,  under 
the  Indiana  statute  providing  that  such  certifi- 
cates shall  be  a  contract  between  the  association 
and  the  insured,  and  that,  the  beneficiary  may 
be  changed  by  agreement  between  the  parties. 

Id. 

20.  The  fact  that  a  member  of  a  mutual 
benefit  society  who  assigned  the  membership 
certificate  was  insolvent  ar  the  time  o£  his  death 
does  not  invalidate  the  assignment  where  it  is 
not  shown,  that  he  was  insolvent  at  the  time  he 
made  the  assignment.  Id. 

21.  A  mutual  benefit  certificate  may  be  re- 
formed, after  the  death  of  the  member,  to  make 
the  benefit  pavable  to  his  administrator,  where, 
by  the  mutual  misapprehension  of  the  lend  ef- 
fect of  the  language  used,  it  failed  to  make  the 
benefit  so  imyabie,  as  the  parties  intended. 
Eastman  v.  Provident  Hut.  R.  Auo.  (N.  EL)  712 

22.  Where  one  havinj^  a  policy  of  insurance 
on  real  property  dies  intestate,  bein^  at  the 
time  insolvent,  the  proceeds  of  the  policy  from 
a  fire  occurring  after  his  death  are  applicable 
to  the  payment  of  his  debts,  and  do  not  go  to 
his  children  and  heirs.    NiehoU  v.  Day  (Pa.) 

697 
Notes  A2!n>  Bbiefs. 

Conditions;  nonpayment  of  premium;  forfeit- 
ure; pamphlets  issued  by  company.  806 

Conditions;  ownership  of  property ;  insurable 
interest.  478 

Ownership  of  property  by  insured.  671 

Condition  against  transfer  of  property;  waiver 
of.  677 

Forfeiture  for  fraud.  842 

Vacancy  of  premises;  increase  of  risk.      744 

Increase  of  hazard;  change  of  occupation. 

779 

Effect  of  death  of  insured;  right  to  proceeds. 

698 

Change  of  beneficiary;  contract  concerning; 
rights  of  insured;  distinction  between  ordinary 
insurance  policy  and  benefit  certificates.        96 

Construction  of  contract.  799,  806 

Contract  cannot  be  varied  in  its  terms.     638 

Reformation  of  policy.  712 
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INTEBEST* 

Where  a  promissory  note  is  written  pay- 
able ''five  yean  from  date  at  the  imte  of 
6i  per  cent  per  annum,  payable  semi-fluional- 
ly,  and  the  maker  has  paid  several  install- 
ments of  interest  upon  it,  the  omission  of  the 
words  **with  interest,'*  in  the  note,  is  a  mere 
clerical  error,  and  interest  may  be  recovered 
thereon.    Manton  v.  Bigelow  (Mass.)  4$ 

INTERVENTION.    See  Monet  ln  Court, 
2. 

INTOXICATING  LIQUORS. 

1.  Sales  of  intoxicating  liquors  by  deliver- 
ing them  to  a  carrier  to  be  sent  C.  O.  D.,  at  a 
place  where  the  seller  was  licensed,  to  fill  ordere 
received  by  mail  from  the  purchasers  at  a  place 
where  the  seller  was  not  licensed,  do  not  vio- 
late the'  Pennsylvania  statute  against  sales 
without  license.     Com  v.  Fleming  (Pa.)     .  470 

2.  The  principles  by  which  the  court 
should  be  governed  in  dealing  with  an  applica- 
tion for  a  preliminary  injunction  against  a 
liquor  nuisance,  under  the  Massachusetts  stat- 
ute, are  the  same  as  apply  to  proceeding  to 
enjoin  other  kinds  of  public  nuisances.  The 
ten  legal  voters  who  unite  in  a  petition  repre- 
sent t^e  public.  That  no  one  of  them  would 
suffer  any  damage  beyond  that  common  to  all 
law-abidmg  citizens  is  immaterial.  Carleton  v. 
Bugg  (Mass.)  19S 

8.  The  Massachusetts  statute  givine  juris- 
diction in  equity  to  the  supreme  jadici^  court 
and  superior  court,  on  the  petition  of  not  less 
than  ten  legal  voters,  to  enjoin,  as  a  common 
nuisance,  any  building  used  for  the  illegal 
keeping  or  sale  of  intoxicating  liquors,  and 
authorizing  any  justice  of  either  of  said  courts 
to  issue  the  injunction,  is  constitutional  and 
not  in  conflict  with  the  Declaration  of  Riehu, 
art.  12,  which  provides  that  no  person  shal]  be 
deprived  of  his  property,  immunities,  or  privi- 
leges but  by  the  judgment  of  his  p^ers  or  the 
law  of  the  land.  Jd. 

4.  Petitioners  (to  abate  a  liquor  nuisance 
may  show  that  the  person  who  signed  the  peti- 
tion by  the  name  "A.  M.  Allen"  was  Augustine 
M.  Allen,  who  was  a  legal  voter  of  the  pro|  cr 
city.  y</. 

Notes  and  BBmrs. 

Intoxicating  liquors;  regulation  or  restric- 
tion of  sale;  constitutionality  of.  1S4 

JOINT  CREDITOR  AND  DEBTOR. 

Notes  and  Bribpb. 


Joint  debtors;  release  of;  effect  of. 
Release  of  one. 


596 
596 


JOINT  TENANTS  AND  TENANTS 
IN  COMMON.  See  also  Advbbsb  Pos- 
session, 1;  License,  1. 

Where  property  is  devised  to  a  daughter  for 
life  with  remainder  to  her  children,  the  sur- 
vivors or  survivor  of  them  living  at  her  death, 
the  children  living  at  her  death  do  not  take  as 
tenants  in  common  during  the  lifetime  of  the 
mother,  but  only  as  members  of  a  fluctuating 
class,  with  no  specific  or  flxed  interests,  aod  a 


Judgment — Landlord  and  Tenant, 


915 


coDveyance  by  one  of  them  to  a  third  party 
by  deed,  with  coyenants  of  seisiD  and  general 
warranty,  of  the  whole  of  the  tract  of  land  de- 
vised, does  not  impose  upon  the  vendee  towards 
the  other  children  the  duties  and  obligations  of 
one  tenant  in  common  to  another.  Kamoi  City 
Land  Co.  v.  HiU  (Tenn.)  45 

Notes  aitd  Bbiefs. 


FofiseflBion  by  one;  disseisin. 


467 


JUDGMBNT.  See  also  FRATn>Ain>FsATn>- 

UliENT  CONVBYAKCBB,  8. 

1.  A  petitioner  in  lunacy  proceeding  is 
not  a  party  to  the  record  so  as  to  be  personally 
estopped  by  the  finding  of  the  jury,  except  as 
all  the  world  is  estopped.  EughM  v.  JotUB 
(K  Y.)  682 

2.  A  judgment  against  a  limited  partner- 
ship suing  as  a  corporation  (its  corporate  char> 
acter  being  admitted  bv  demurrer),  in  an  ac- 
tion on  a  contract  made  before  its  organization, 
is  not  a  bar  to  a  suit  by  its  members  as  general 
partners.  Abbotts, HapgoadQUAsa,)  586 

8.  A  judgment  purchased  by  tbe  defend- 
ant in  execution  and  merely  assigned  to  him 
cannot  be  kept  open  for  the  benefit  of  the  ex- 
ecution defendant  or  his  grantees.  Fowler  v. 
Bmith  (8.  C.)  721 

4.  Where  a  vendor  against  whom  two 
judgments  have  been  rendered  conveys  land 
subject  thereto,  and  afterwards  purchases  and 
takes  an  assignment  of  the  senior  judgment, 
such  judgment  is  thereby  eztinguisbed;  and 
his  vendee  cannot,  by  assignment  thereof,  be 
protected  from  the  other  judgment  Id, 


Notes  ahd  Bbiefs. 
Judgment;  liens. 
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JURY.    See  Affeal  ajsj>  Ebbor,  4;  Tbial, 
Notes  and  Bbiefs. 


Competency  of  juror. 


254 


LACHES.  See  LnnTATiON  of  Actions,  1; 
Speoifio  Pebfobmance,  5,  6. 

LANDLORD  AND  TENANT.  See  also 
Damages,  1-8;  Mines,  1;  NBeuGBNOE, 
7;  Nuisance,  2-4. 

1.  A  landlord  can  accept  a  surrender  of 
his  lease  from  a  tenant  without  prejudice  to  a 
sublease  of  a  part  of  the  premises,  and,  if  the 
sublease  is  assigned  to  him,  may  maintain  an 
action  against  ue  sublessee  for  the  rent  there- 
after accruing.    AppUtonY.  AmeaQlLsss,)  206 

2.  A  sublessee,  by  the  surrender  by  the 
tenant  of  the  lease  to  the  landlord,  is  not  en- 
titled to  hold  his  sublease  without  payment  of 
rent  to  anyone.  Id, 

8.  Where  a  tenant  surrenders  his  lease  of 
tbe  premises  to  his  landlord,  a  sublessee  of  the 
tenant,  who  is  notified  of  tbe  surrender  and  is 
required  to  pay  rent  to  the  landlord,  and  sub- 
sequently pays  rent  due  previous  to  the  sur- 
render to  the  landlord's  agent,  and  applies  to 
the  landlord  for  a  new  lease,  must  be  held  to 
have  assented  to  Uie  surrender  and  the  right  of 
the  landlord  to  reenter;  and  his  subsequent 
tenancy  is  one  at  the  will  of  the  landlord.     Id, 

5  L.  R  A. 


4.  A  subtenant  becomes  by  implied  r.llorn- 
ment  th^  tenant  of  the  original  les.sor.  where 
the  intermediate  lessee,  while  both  were  hold- 
ing over  as  tenants  from  year  to  yenr,  surren- 
dered bis  lease;  and  a  subsequent  lease  of  the 
whole  premises  to  another  does  not  make  tlje 
subtenant  a  tenant  of  the  new  lessee,  or  render 
nis  goods  liable  to  distress  for  the  latter's  rent. 
Heuel  V.  Johmon  (Pa.)  851 

5.  The  surrender  of  a  lease  by^  a  tenant  hold- 
ing over  under  a  provision  for  its  continuance 
from  year  to  year  does  not  affect  the  rights  of 
his  subtenant  holding  over  under  a  sublease 
with  like  provision  as  to  continuance.  Id, 

6.  A  stipiilation  that  a  lease  shall  be  void 
if  any  payment  remains  unpaid  for  thirty 
days  does  not  make  a  forfeiture  for  delay  in 
payment  absolute  and  self-operative.  West- 
moreland  4b  C.  Natwral  Gas  Co.  v.  Dewitt  (Pa.) 

781 

7.  A  forfeiture  will  not  be  enforced  undei 
astipulation  that  a  lease  shall  be  null  and  void 
for  default  of  any  payment  for  thirty  days, 
merely  because  of  failure  for  more  than  thirty 
days  to  pay  part  of  a  certain  payment  due, 
where  both  parties  had  disregarded  the  strict 
terms  as  to  payment,  some  payments  being 
made  before  due,  and  no  reference  was  made 
to  the  default  until  long  after  the  amount  due 
had  been  paid.  Id. 

8.  The  condition  of  an  oil  lease,  that  failure 
of  the  lessee  to  perform  his  covenants  shall 
work  an  absolute  forfeiture,  and  thereupon  his 
privileges  or  easements  shall  absolutely  cease, 
provided  that  this  shall  not  prevent  the  collec- 
tion of  an^r  monev  due  from  him  before  such 
forfeiture,  is  wholly  in  the  interest  and  for  the 
protection  of  the  lessor;  and  it  is  at  his  option 
to  exercise,  or  not  to  exercise,  the  right  to  de- 
clare the  forfeiture.  WUU  v.  Mantifact'urers 
Naiwtal  Gas  Co.  (Pa.)  608 

9.  A  lessee  cannot  avail  himself  of  his  own 
act  to  vacate  a  lease,  on  the  principle  that  no 
man  should  be  permitted  to  take  advantage  of 
his  own  wrong.  Id, 

10.  Where  a  tenant  at  will  denies  the  title 
of  his  landloi-d  and  his  liability  to  pay  rent, 
and  asserts  an  adverse  title,  the  tenancy  at  will 
may  be  terminated  by  the  landlord  without  any 
notice  to  quit;  and  the  landlord  may,  if  he  can 
do  so  wi&out  violence,  repossess  himself  of 
the  premises.    AppUton  v.  Ames  (Mass.)    206 

11.  A  lessee  of  a  building  cannot  recover  in 
assumpsit  for  damages  from  a  failure  of  the 
lessor  to  repair  damages  caused  by  unavoidable 
accident,  in  the  absence  of  an  express  covenant 
in  the  lease  for  such  repairs.  Kline  v.  Mc- 
Lain  (W.  Va.)  400 

12.  In  an  action  by  a  lessee  for  damages  for 
failure  of  the  lessor  to  repair  damages  to  the 
building,  the  lessee  will  be  confined  to  the 
terms  of  the  written  lease,  and  cannot  recover 
upon  a  verbal  contract  or  understanding  made 
or  had  contemporaneously  with   such  lease. 

18.  A  tenant  at  will  dispossessed  by  his 
landlord,  after  the  termination  of  the  tenancy, 
cannot  recover  damages  for  such  dispossession. 
Appleton  V.  Amee  ^Mass.)  206 

14.  No  notice  to  quit  is  ever  necessary  un- 
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less  the  relation  of  laDdlord  and  tenant  exists, 
and  a  disclaimer  of  tenancy  dispenBes  with 
such  notice.    AppleioriY,  Ames(M.BS8.)       206 

15.  To  sustain  an  avowry  for  rent  in  arrear, 
the  relation  of  landlord  and  tenant  must  be 
shown  to  exist  as  to  the  very  premises  upon 
which  the  seizure  was  made,  if  the  goods  dis- 
trained are  the  goods  of  a  stranger.  Hessel  v. 
JohnBon  (Pa.)  851 

16.  Whatever  may  be  the  rule  as  to  the 
duty  of  a  lessee  to  take  measures  to  gain  pos- 
session of  the  property  when  a  stranger  wrong- 
fully takes  ana  holds  possession,  it  is  not  his 
duty  to  do  so  where  another,  holding  right- 
fully under  the  lessor,  retains  possession.  G^hn 
V.  Norton {Qoim.)  480 

NoTBS  Ain>  Briefs. 

Landlord  and  tenant;  relation  of;  estoppel; 
adverse  possession.  248 

Holding  over;  right  to  rent;  surrender  of 
lease;  attornment;  remedy  of  landlord.        206 

Clause  of  forfeiture;  option  to  enforce.    603 

Failure  to  give  possession;  remedy  of  tenant. 

573 

Avowry  for  rent;  surrender  of  possession; 
rights  of  subtenant;  attornment.  852 

Liability  for  nuisance.  449,  794 

Obligation  to  repair.  400 

LAW   OF    PLACE.    See  Conflict  of 
Laws. 

LEVY  AND  SEIZURE. 

1.  The  interest  of  a  bailor  may  be  seized 
and  sold,  but  the  possession  of  the  Imilee  cannot 
be  disturbed.  IHxon  v.  White  Sewing-Mach, 
Co.  (Pa.)  659 

2.  A  levy  in  sight  or  within  potential  con- 
trol of  the  goods  is  valid  only  when  followed  up 
by  actual  possession  within  a  reasonable  time. 

Id. 

8.  It  is  the  general  right  of  a  sheriff  to 
change,  enlarge,  restrict,  or  abandon  a  levy 
which  be  has  made  by  mistake  on  the  wrong 
property  or  interest.  Id, 

4.  The  right  of  a  sheriff  to  alter  his  levy 
in  case  of  a  mistake  carries  with  it  the  right  to 
make  a  corresponding  alteration  in  his  return. 

id 

5.  A  sheriff  having  levied  on  goods  them- 
selves may,  upon  claim  by  another,  either 
abandon  the  levy  or  restrict  it  to  the  defend- 
ant's interest.  Id, 

6.  A  levy  which  is  subsequently  aban- 
doned by  the  sheriff  is  absolutdy  dischaijged, 
even  though  his  action  was  improper  ana  he 
thereby  became  liable  to  the  execution  plaintiff. 

Id. 

7.  Although  a  sheriff  is  bound  to  make  a 
return,  yet  what  return  he  will  make  is  within 
his  own  discretion, which  cannot  be  controlled 
by  the  courts.  Id, 

8.  The  fact  that  the  return  of  a  sheriff 
who  changed  his  levy  was  not  changed  until 
long  after  the  return  day  and  after  5ie  com- 
mencement of  an  action  for  trespass  against 
him,  and  was  not  actually  filed  until  the  day 
of  trial,  is  merely  an  irregularit{r,  the  effect  of 
5  L.  R.  A. 


the  delay  being  merely  to  take  awaj  the  pre- 
sumption which  ordinarily  exists  in  Uie  shenfTs 
favor.  Id, 

9.  To  maintain  trespass  against  an  officer 
for  a  levy  on  goods,  it  is  essential  tbat  the 
plaintiff  be  in  actual  possession  or  have  the  right 
of  taking  possession  at  the  time  of  the  tres- 
pass. Id. 

10.  A  levy  on  the  thing  itself  disturbs  the 
possession,  and  is  a  trespass.  Id, 

11.  A  levy  on  the  goods  of  a  str^ger  to  the 
execution  is  an  exercise  of  dominion  over  them 
sufficient  to  constitute  a  trespass,  althoug^h  the 
goods  are  not  touched  and  there  is  no  actual 
taking.  Id. 

KOTBSAKD  BaDSFS. 

Levy  on  unassigned  dower  right  748 

Liability  of  officer.  659 

LIBEL  AND  SLANDER.  Bee  also  Dak- 
AGB8,  10,  11;  EviDBNCB,  5-7;  Tkiai.,  12; 
WlTl^SSBS,   6. 

1.  A  person  cannot  be  held  liable  for  an 
unauthorized  repetition  of  his  slander  in  stating 
that  silk  on  which  employees  were  working 
contained  arsenic  sufficient  to  make  the  work 
dangerous,  on  the  ground  that  anyone  who 
heani  the  report  was  bound  to  repeat  It  to  the 
workmen.  '  Elmer  y.  Feseenden  (Mass.)        784 

2.  A  general  charge  of  being  drunk,  in 
order  to  oe  actionable,  must  be  coupled  with 
some  business  in  which  drunkenness  is  a  dls- 
qualiflcation  or  tends  to  consUtnte  incapacity. 
Broughton  v.  MeQrew  (C.  C.  D.  Ind.)         aIm 

8.  At  a  meeting  of  the  stockholders  of  a 
corporation,  any  party  interested  in  the  corpo- 
ration has  a  right  to  communicate  whatever  ho 
knows  in  respect  to  its  nuinagement  or  the  (v>n- 
duct  of  its  employees;  and  it  he  believes,  from 
his  own  observation  or  information  received 
from  other  sources,  that  his  statements  are 
true,    his    communications    are    privileged. 

Id. 

4.  The  presence  of  attorneys  at  a  meeting 
of  stockholders  of  a  corporation,  at  the  instance 
and  request  of  the  officers,  will  not  take  away 
the  privileged  character  of  communications 
relative  to  the  management  of  the  corporation 
and  the  conduct  of  employees.  Id. 

5.  The  privilesed  character  of  a  commu- 
nication by  a  stockholder  of  a  corporation,  as 
to  Uie  drunkenness  of  its  generu  manager, 
made  at  a  meeting  for  the  election  of  directors 
and  other  business,  is  not  lost  because  not  made 
until  after  the  election.  Id, 

6.  The  privileged  character  of  oommuni- 
cations  is  not  taken  away  by  their  subsequent 
repetition  to  the  same  persons,  under  such  cir- 
cumstances that  they  would  not  be  privileged 
if  then  uttered  for  the  first  time;  especially  if  it 
occurs  in  a  discussion  growing  out  of  the  pre- 
vious communication.  Id, 

7.  It  is  the  common  right  of  anyone  to 
publish  the  fact  that  a  Judgment  has  been  ren- 
dered against  another,  suratantiaily  as  shown 
by  the  record  of  the  court  in  which  it  was  en- 
tered, but  not  to  publish  in  connection  there- 
with a  declaration  in  the  form  of  a  headline,  or 
otherwise,  that  the  judgment  debtor  was  em- 


barrassed.   Hayes  v.  Prese  Co.  (Pa.) 
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8.  To  publish  of  a  merchant  or  trader  that 
a  judgmenl  has  been  recovered  agniDst  him  is 
Dot,  in  itself,  libelous,  as  an  imputation  against 
the  soundness  of  his  financial  'condilloD,  so  as 
to  justify  an  action  without  proof  of  special 
damages.     Woodruff  v.  Bradstreei  Co,  (N.  Y.) 

655 

\oTES  Amy  Briefs. 

libel;  in  juty  to  business  or  credit.  555 

Imputing;^ insolvenc J  or  want  of  credit;  libel 
of  innkeeper;  the  innuendo,  its  office;  province 
of  jury;  article  copied  from  other  sheet      643 

Repetition  of  statements.  724 

UCENSE.     See   also   Ck>HT&AGTB,  1;  En- 

OBOAOHMBNT;  SHIPPINa,  Q. 

1.  A  license  or  consent  of  a  Joint  tenant  of  a 
mine  to  take  pre  tiierefrom  extends  onlv  to  his 
interest  in  the  mine.  Oma/ia  d  O.  Smelting 
df  B.  Co.  V.  Tabor  (Colo.)  286 

2.  That  which  a  licensee  has  already  done 
does  not  become  unlawful  by  the  revocation  of 
the  license,  if  it  be  an  act  done  on  the  premises 
of  the  licensor, — as,  if  he  has  erected  a  struc- 
ture thereon;  but  he  loses  his  right  to  continue 
to  maintain  it.    Bodgkiiis  v.  Farrington  (Mass.) 

200 

3.  A  parol  license  to  do  certain  acts  on  land 
is  revocable,  not  only  at  the  will  of  the  owner 
of  the  property  on  which  it  jis  to  be  exercised, 
but  also  by  his  death,  by  alienation  or  demise 
of  the  land  by  him,  aud  oy  whatever  would  de- 
prive the  ori^nal  owner  of  the  right  to  do  the 
acts  in  question,  or  give  permission  to  others  to 
do  them.  Id. 

4.  Where  defendants*  grantor,  by  oral 
agreement  with  plaintiffs'  grantor  and  by  his 
permission,  built  up  a  garden  wall  which  stood 
principally  on  the  lauds,  of  plaintiffs'  grant- 
or and  a  part  of  which  was  wholly  on  such 
land,  and  extended  his  building  by  letting  bis 
timbers  into  the  wall  as  thus  built  up.  the  erec- 
tion of  the  superstructure  on  the  wall  and  in- 
sertion of  the  timbers  therein  were  not  unlaw- 
ful when  constructed;  but  the  defendants  lose 
the  right  to  continue  them  when  the  plaintiffs' 
land  becomes  the  property  of  another,  who  re- 
quests their  removal.  Id, 

5.  If  defendanta  do  not,  when  requested, 
remove  their  superstructure  and  timbers  erect- 
ed by  license  on  plaintiffs'  land,  the  plaintiffs 
have  the  right  to  do  this  or  have  it  done,  even 
if  serious  injury  thereby  results  to  the  defend- 
ants. Id, 

6.  The  fact  that  the  plaintiffs  will  suffer  no 
substantial  injury  if  the  wall  erected  on  their 
land  under  a  parol  license  remains  as  it  is,  while 
the  defendants  will  suffer  heavy  loss  if  the  wall 
is  removed  and  they  are  thus  compelled  to  take 
out  the  timbers  of  a  structure  inserted  therein, 
and  erect  a  new  wall  on  their  own  land  to  sup- 
port their  building, — cannot  ffive  them  a  right 
to  the  plaintiffs'  property  if  they  have  no  legal 
interest  therein.  id, 

7.  A  license  or  consent  cannot  be  extended 
by  inference  as  a  consent  to  enter  property  not 
spoken  of  or  referred  to  in  the  conversation  in 
which  the  license  was  given.  Omaha  d  G, 
Smelting  d  R,  Co.  v.  Tab^  (Colo.)  286 
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Notes  and  Briefs. 

License  to  do  acts  upon  land;  revocation; 
laches.  210 

LIENS.  See  also  Cobpobations,  15;  Dow- 
BB,  8;  E&TOPrEL,  5;  Pleading,  7;  Sai<b, 
8. 

1.  A  subcontractor  has  a  direct  lien,  under 
the  Montana  laws.  Merrigan  v.  BnglUfi  (Mont.) 

837 

2.  A  law  giving  a  subcontractor  a  direct  lien 
is  not  rendered  unconstitutional  by  the  fact 
that,  under  the  existing  laws,  contractors  are 
not  expressly  made  the  agents  of  the  owners, 
as  an  implied  agency  is  created  by  contracting 
with  reference  to  the  law  giving  the  lien.    Id, 

8.  Under  the  laws  of  Montana,  the  rights  of 
a  subcontractor  are  not  limited  by  the  rights 
of  the  contractor.  Id. 

4.  A  plasterer  is  a  laborer  and  mechanic,  and 
a  homestead  is  not  exempt  from  a  Uen  for  work 
and  labor  performed  by  him  thereon.  Id. 

6.  Mont.  Comp.  Stat  g  1870,  gives  a  labor- 
er or  mechanic  a  Ken  for  the  materials  fur- 
nished by  him,  as  well  as  for  his  labor;  especial- 
ly when  the  material  is  the  object  of  the  labor 
and  it  would  be  impossible  to  separate  the 
value  of  one  from  that  of  the  other.  Id. 

6.  A  mortgage  filed  after  commenoement  of 
work  by  the  contractors  is  subsequent  to  the 
lien  of  a  subcontractor,  although  the  latter  did 
not  commence  work  until  after  the  filing  of  the 
mortgage.  Id. 

7.  Where  printers  reused  to  make  an 
agreement  to  do  certain  printing  for  a  person, 
or  enter  upon  the  work  of  preparing  type  and 
plates  therefor,  until  assured  by  a  third  party 
that  the  necessary  paper  was  to  be  furnisheid 
and  no  delivery  of  the  work  was  to  be  made 
except  upon  cash  payment,  they  have  a  lien  aa 
against  the  person  furnishing  the  paper  (al- 
though it  was  obtained  from  him  by  fraud)  on 
the  paper  delivered  to  them,  not  only  for  labor 
literally  expended  upon  the  paper  itself, — as,  by 
priming, — but  for  any  act  done  or  labor  per- 
formed or  money  expended  in  the  preparation 
of  tvpe,  cuts,  etc.,  for  the  work.  Conrow  v. 
UtiU  (N.  Y.)  698 

8.  The  retention  by  complainant  of  the 
title  to  the  machinery  until  the  same  shall  be 
fully  paid  for,  and  the  reservation  of  the  right, 
on  oefault  in  payment,  to  take  possession  of 
and  remove  it  without  legal  process,  are  not  a 
waiver  of  or  inconsistent  with  the  statutory  lien 
given  upon  the  land  on  which  the  machinery 
&  placed.  GoBe  Mfg.  Co.  y.  Qmith  (C.  C.  D. 
Tenn.)  281 

9.  The  Tennessee  statutory  lien  upon  land 
for  machinery  erected  or  improvements  made 
thereon  may  be  enforced  in  equity  against  de- 
fendant's interest  in  the  premises,  notwithstand- 
ing the  complainant  retains  the  title  of  the  ma- 
chinery until  paid  for.  Id. 

10.  One  who  has  a  vendor's  lien  for  pur- 
chase money,  or  a  mortgage  lien  on  the  land, 
is  not  a  necessary  party  U>  enforce  a  mechanics' 
lien  given  by  the  Tennessee  statute,  where  no 
priority  of  right  is  claimed  over  the  lien  of  the 
vendor  or  mortgagee.  Where  such  vendor  or 
mortgagee  is  not  made  a  party,  the  rights  en- 
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forced  unaer  themechaDics'  Hen  will  be  insub- 
ordination to  his  lien,  and  eomplainant  can 
only  subject  to  the  mechanics'  lien  the  interest 
which  the  defendant  has,  without  prejudice  to 
the  rights  of  the  holders  of  the  vendor's  or 
mortgagee's  lien.  Caw  Mfg.  Qo.  y.  Qmith  (C. 
a  D.  Tenn.)  281 

Notes  and  Briefs. 

Lien  on  corporate  stock.  288 

Mechanics';  statutory  right;  waiver.        281 
Of  subcontractor;  character  of.  888 

UFE  TENANT.    See  Wills,  4-6. 
Notes  and  Briefs. 
Rights  in  personal  property.  524 

LIMITATION  OF  ACTIONS. 

1.  The  day  of  the  date  is  to  be  excluded  in 
reckoning  the  six  years  named  in  the  Statute 
of  Limitations  for  briuging  ,an  action  upon  a 
promissory  note  payable  on  demand.  Smard 
V.  Hayden  (Mass.)  844 

2.  A  written  acknowledgment,  to  take  a  debt 
out  of  the  Statute  of  Limitations,  where  there 
are  two  or  more  distinct  obligations  due  to  the 
same  creditor,  must  itself  identify  the  one  or 
ones  to  which  the  promise  to  pay  attaches.  Opp 
V.  Wack  (Ark.)  743 

Notes  and  Briefs. 

Acknowledgment  to  take  debt  out  of  statute; 
several  claims;  writing.  743 

MANDAMUS. 

1.  Mandamus  is  not  the  proper  proceeding 
1^  which  to  try  title  to  an  office.  BiggB  v.  Me- 
Bride  (Ot.)  116 

2.  Inasmuch  as  the  Michigan  law  regulating 
practice  in  chancery  courts,  and  providing  for 
the  common-law  Jury  trial  and  verdict  at  the 
demand  of  either  party,  is  inoperative  and  de- 
prives the  parties  to  an  equity  suit  of  a  proper 
hearing,  mandamus  is  the  proper  remedy  to 
compel  a  judge  who  has  granted  a  jury  trial 
under  such  Act  to  properly  hear  the  case,  so  as 
to  be  able  to  grant  the  specific  relief  asked,  if 
proper.  Brawn  v.  Kalamcusoo  Circuit  Judge 
(Mich.)  22(5 

Notes  and  Briefs. 

Mandamus  to  enforce  public  duties.         161 

MARRIED  WOMAN.  See  Husband  and 
Wife. 


1.  An  assault  upon,  or  an  assassination  of, 
a  judge  of  the  United  States  court  while  en- 

§  aged  in  any  matter  pertaining  to  bis  official 
uties.  on  account  or  by  reason  of  his  judicial 
decisions  or  action  in  performing  his  official 
duties,  is  a  breach  of  the  peace  affecting  the 
authority  and  interests  of  the  United  States, 
and  within  the  jurisdiction  and  power  of  the 
United  Stales  Marshal  or  his  deputies  to  pre- 
vent, as  a  peace  officer  of  the  national  govern- 
ment.  Ee  NeagU  (C.  C.  N.  D.  Cal.)  78 

2.  By  U.  8.  Rev.  Stat.  §  788,  and  the  sev- 
ernl  provisions  of  the  statutes  of  California 
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prescribing  the  duties  of  sheriffs,  bj  tbat  sec- 
tion made  applicable  to  marshals,  the  Unitol 
States  Marshal  is  made  a  peace  officer,  and  ae 
such  he  is  authorized  to  preserve  the  peace  so 
far  as  a  breach  of  the  peace  luffects  the  author- 
ity of  the  United  States  and  obstructs  the  op- 
erations of  the  government  and  its  Tarious  de- 
partments. BL. 

MASTER   AND    SERVANT.    See  abo 

AonoN   OB  Surr,  4-6;  Contbacib,  21; 
Evidence,  56. 

1.  An  employ^  who  has  recommended  her- 
self to  be  a  competent  teacher  of  music  may  be 
dismissed  if  found  incompetent.  Keedy  ▼.  Lone 
(Md.)  758 

2.  Employes  of  a  railroad  company  eoenged 
in  the  grading  of  a  new  track  alongside  the 
main  track,  m  such  close  proximity  as  to  be 
liable  to  be  struck  by  passing  trains,  are  not 
bound  to  keep  a  constant  lookout  for  approach- 
ing trains,  where  it  is  the  uuiform  practice  ol 
those  operating  the  trains  to  give  warning  of 
their  approach.  Eiicksan  v.  Bt.  Paul  &  D,  R. 
Co.  (Minn.)  78C 

8.  The  duty  to  give  warning  of  the  approach 
of  trains  to  employes  working  on  a  railroad 
track  is  the  same  whether  the  workmen  are  in 
the  employment  of  the  company  or  in  that  of 
its  contractor.  M, 


4.  It  is  the  duty  of  an  engineer,  when  he 

that  employes  wcaking  on  the  track  have  noC 
heard  the  signals  of  the  train's  approach,  and 
are  making  "no  efTort  to  escape,  to  stop  the 
train  if  there  is  time  to  do  so.  /d. 

5.  A  brakeman  has  a  right  to  assume  tbst 
cars  which  it  is  bis  duty  to  couple  are  in  good 
order  for  coupling.  Goodrich  v.  Neto  York  C. 
di  H.  R.  R.  Co,  (N.  Y.)  750 

6.  A  coal  company  is  not  guilty  of  negli- 
gence in  failing  to  provide  any  appliance  or 
means  or  method  by  which  warning  can  be 
given  to  persons  working  in  a  pocket  that  a 
draw  is  about  to  be  made  of  the  coal  from  the 
chutes,  where  none  of  the  numerous  collieries 
in  the  district  have  any  appliances  of  any  kind 
for  such  signals,  and  all  the  apparatus  and  ap- 
pliances of  the  company  used  by  suchcompanv 
nre  such  as  are  usual  in  that  district.  Lehigk 
cfc  W.  Coal  Co,  V.  Uayes  (Pa.)  441 

7.  Where  an  employer  furnishes  his  em- 
ployes with  tools  auii  afipliances  which,  though 
not  the  best  possible,  may  by  ordinary  care  be 
used  without  danger,  he  is  not  responsible  for 
accidents.  Id. 

8.  It  is  the  duty  of  a  railroad  company  to  in- 
spect the  cars  of  another  company  used  upon 
its  road,  and  see  that  they  are  m  proper  condi- 
tion so  as  to  be  safe  for  the  use  of  employes. 
Goodrich  v.  New  York  C.  d  E.  R.  R  Ch.  (N. 
Y.)  750 

9.  In  those  cases  within  the  words  of  the 
Massachusetts  Emplnvers'  Liability  Act  (Mass. 
Stat.  1887,  chap.  27cC  §  1),  in  which  the  com- 
mon law  ^ives  an  injured  employ§  a  remedy 
against  his  employer,  he  may  still  sue  under 
the  same  conditions  and  recover  damages  to 
the  same  extent  as  if  the  statute  had  not  been 
passed.    Ry alls  v.  Mechanics  MilU(ilhSs.)  667 

10.  An  cmi)loy6  who  is  injured  while  at- 


Maximb — Money  in  Court. 


919 


tcniptiDf^  to  make  repairs  to  machinery  which 
it  is  DO  part  of  his  duty  to  make,  acting  of  his 
own  free  will,  upon  the  suggestion  of  a  fellow 
workman,  and  after  askiDff  and  obtaining  the 
-consent  of  his  own  immemate  superior, — is  a 
mere  volunteer,  and  cannot  recover  for  injuries 
occasioned  by  an  accident  caused  by  the  defect 
"Which  he  was  trying  to  remedy.  MeUor  v. 
Merchants  ^fg.  Go.  (Mass.)  792 

11.  The  Massachusetts  Employers'  Limited 
Liability  Act  of  1887.  chap.  270, 1 1,  even  if  it 
is  construed  to  abolisn  the  defense,  to  an  action 
by  an  employe,  that  he  takes  the  risk  of  known 
dangers,  does  not  authorize  a  recovery  for  in- 
juries received  by  an  employ^  while  acting  as 
a  volunteer  outside  of  his  regular  duties,  in  at- 
tempting to  repair  defective^machinery.      M, 

12.  Although  a  brake  was  manifestly  de- 
fective and  unsafe,  and  this  fact  could  be  at 
once  seen  upon  looking  at  it  from  above  or  at- 
tempting to  handle  it,  it  cannot  be  said,  as  a 
matter  of  law,  that  a  brakeman  was  guilty  of 
negligence  in  attempting  to  use  it,  whereby  he 
was  killed,  when  he  had  no  knowledge  of  the 
defect,  and  was  obliged,  while  engagid  in  un- 
ooupling  cars  and  regulating  their  movement  in 
a^very  brief  time,  to  become  acquainted  with 
tfie  brake  and  either  use  it,  or  abstain  from 
using  it  because  unsafe.  The  question  is  for 
the  jury.  Philadelphia  dt  R,  R.  Go.  v.  Hvher 
<Pa.)  489 

18.  The  members  of  a  city  board  of  public 
works  whose  duty  it  is  to  keep  the  streets  in 
repair  are  not  fellow-servants  with  the  driver 
of  a  fire-ensine,  injured  by  failure  of  the  boaril 
to  repair  the  streets.     GooU  v.  Detroit  (.Mich.) 

815 

14.  A  driver  of  a  fire-engine  does  not  as- 
sume, as  a  risk  of  his  employment,  the  danger 
from  a  defect  in  a  street,  consisting  of  a  hole 
from  which  worn-out  paving  blocks  had  been 
removed,  which  the  board  of  public  works, 
with  notice  thereof,  has  neglected  to  repair. 

Id. 

15.  A  watchman  at  a  curve  of  a  cable  street- 
railroad,  whose  duty  is  to  signal  approaching 
•cars  to  stop  and  start,  so  that  they  will  not 
meet  upon  the  curve,  is  a  fellow-servant  with 
s  gripman,  within  the  rule  exempting  the  mas- 
ter from  liability  for  negligence  of  fellow-ser- 
vants. Murray  Y,  St.  ijmis,  G.  db  W.  R.  Go. 
<Mo.)  785 

^0TB8  AND  Briefs. 

Contract  of  service;  remedy  for  wrongful 
discharge;  dismissal  for  cause;  quantum 
meruit.  759 

Assumpsit  of  risk  by  servant.  316 

Voluntary  use  of  defective  machinery.    439 

Volunteer  assumes  risk;  injuries  outside  of 
regular  service.  792 

Liability  for  defective  car  not  owned  by  the 
master;  contributory  negligence.  751 

Duty  as  to  furnishing  safe  machinery.     441 

Fellow -servants;  who  are.  785 

Rule  as  to  fellow-servants ;  application  to 
fihip'8  crew.  53 


1.  iBquitas   est  correctio   legis  generaliter 
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latsB,  qua  parte  deficit  Rigg§  ▼.  Pahner(N.  Y.) 

840 

2.  Caveat  emptor.  Omaha  d  (7.  Smelting  d 
B.  Go.  V.  Tabor  (Colo.)  286 

8.  No  one  shall  be  permitted  to  profit  by 
his  own  fraud,  or  to  take  advantage  or  his  own 
wrong,  or  to  found  any  claim  upon  his  own  in- 
iquity, or  to  acquire  property  by  his  own 
crime.    Rigga  v.  Palmer. (li.  Y.)  840 

4.  Qui  hsBret  in  lltera,  hseret  in   cortice. 

Id. 

5.  Where  one  of  two  innocent  persons 
must  suffer  for  the  fraud  of  a  third,  the  loss 
must  be  borne  by  him  whose  negligence  en- 
abled the  third  person  to  commit  the  fraud. 
Allen  V.  South  Boston  R.  Go.  (Mass.)  716 

Notes  asd  BaiEFa. 

Maxim  as  to  taking  advantage  of  one's  own 
wrong.  840 

MEDICINE. 

Notes  Ain>  Briefs. 
Sale  of;  liability  for  injury  caused  by.    612 

MERGER. 

Notes  ajrd  Bbtefs. 

Doctrine  of;  estates  in  land;  discharge  of  in- 
cumbrance. 721 

MINES.    See  also  Advbbse  PossBSfiroN,  2; 
Liceksb,  1;  Tbovbk. 

■ 

1.  A  lease  of  a  certain  tract  of  land  for  gas 
purposes,  providing  tbat  no  wells  shall  be 
drilled  within  800  yards  of  a  certain  uuilding, 
is  as  much  a  lease  of  that  part  of  the  territory 
as  of  any  other  part,  subject  to  the  provision  as 
to  locating  wells  upon  it.  Westmoreland  d  G, 
Natural  Gas  Go.  v.  DeteiU  (Pa.)  781 

2.  There  can  be  no  abandonment  by  the  loca- 
tor of  a  mining  claim,  when  such  claim  has 
been  seized  by  another  who  is  in  exclusive  and 
adverse  possession  thereof;  and  therefore  the 
locator  does  not  forfeit  his  right  to  it  by  failure 
to  do  the  required  assessment  work  during  the 
time  of  such  adverse  possession.  Utah  Inn.  d 
Mfg.  Go.  V.  Diefcert  d  M.  Sulphur  Go.  (Utah) 

259 
Notes  and  Bbiefs. 

Tenancy  in  common;  conversion  of  ore;  rem- 
edy of  owner.  288 

MISTAKE.    See   Contracts,  80,   Notes 
IlSSD  Briefs;  Encroachment. 

Notes  and  Briefs. 

Relief  in  equity,  when  granted;  mistake  of 
law  or  of  legal  rights;  mutuality.  152 

MONEY  IN  COURT.  See  also  Garnish- 
ment. 

1.  Where  money  has  been  paid  into  court 
for  a  party,  to  satisfy  his  lien  upon  drafts 
which  ne  ha3  been  compelled  to  deliver  up,  a 
creditor  of  his  who  is  not  a  party  to  the  action 
cannot,  bv  petition,  intercept  the  payment  of 
the  sum  due  to  the  debtor.  Tuck  v.  Manning 
(Mass.)  086 


920 


MOBTGAGE;  MiTNICIPAL  CORPOBATIONS. 


2.  Creditors  who  have  acquired  neither  an 
assignment  of,  nor  a  lien  upon,  a  fund  paid  in- 
to court  for  their  debtor  in  a  suit  to  which 
they  are  not  parties,  cannot  intervene  and  ob- 
tain the  money.     Titek  v.  Manning  (Mass. )  666 

MORTGAGE.     See   also   Cobporationb, 
12;  Evidence,  2;  Executors  and  Ad- 

MINISTRATOBS,  4;  PaBTNEBBHIP,  2;  ReAL 
Pbopebty,  6;  USUBY,  2. 

1.  Holders  of  a  mortage  which  was  taken 
expressly  subject  to  a  pnor  mortgage  contain- 
ing a  covenant  that  the  mortgagor  would  pay 
the  taxes  cannot  question  the  right  of  the  prior 
mortgagee  to  pay  the  taxes  on  the  failure  of  the 
mortgagor  to  do  so,  and  to  tack  the  payment  to 
his  mortgage.    Boone  y,  Olark(l\\,)  276 

2.  An  equitable  assignment  by  a  prior  mort- 
gagee of  a  portion  of  the  indebtedness  will  not 
affect  his  right  to  foreclose,  if  he  has  retained 
the  legal  title  as  well  as  a  large  equitable  in- 
terest. Id, 

8.  On  foreclosure  of  a  prior  mortgage,  the 
filing  of  a  cross-bill  is  not  necessarjr  for  the 
preservation  of  the  rights  of  a  junior  mort- 
gagee of  the  same  premises.  Id. 

4.  Where  the  purchaser  of  a  block  na^s  a 
portion  of  the  purchase  price  in  cash  and  gives 
his  note  for  the  balance,  and  both  the  cash  pay- 
ment and  the  notes  are  turned  over  to  the  mort- 
gRgee  of  the  block,  who  releases  a  number  of 
lots  proportionate  to  the  cash  payments,  retain- 
ing the  notes  as  collateral  security  for  the  prin- 
cipal debt,  and  subsequentlv,  on  a  settlement 
between  the  mortgagee  and  the  vendor,  the 
notes  are  returned  to  the  latter,  it  is  proper,  in 
a  decree  of  foreclosure  of  the  mortgage,  to  in- 
clude the  remaining  lots  by  the  designation  of 
"unreleased  lots"  as  primarily  liable  for  the 
payment  of  the  mortgage,  reserving  for  further 
hearing  the  question  of  ordering  t  heir  sale.    Id, 

5.  An  assignee  of  a  mortgage,  with  notice  of 
the  existence  of  circumstances  which  would 
render  it  inequitable  for  the  lands  to  be  sold  in 
the  inverse  order  of  alienation  on  the  foreclos- 
ure of  the  prior  mortgage,  has  no  right  to  in- 
sist upon  a  sale  in  that  order.  Id, 

6.  The  holder  of  a  mortgage  which  was  taken 
expressly  subject  to  another  mortgage  on  the 
same  lands  has  no  right,  on  a  foreclosure  of 
the  latter,  to  insist  on  the  lands  being  sold  in 
the  inverse  order  of  alienation.  Id, 

7.  Upon  the  foreclosure  of  a  mortgage  upon 
premises  platted,  a  portion  thereof  having  been 
conveyed  subsequent  to  its  execution,  purchas- 
ers by  the  plat,  as  well  as  junior  incumbrancers 
having  liens  upon  portions  of  the  platted  prem- 
ises, cannot  insist  that  the  portions  embraced  in 
the  platted  streets  and  alleys  donated  to  the  pub- 
lic shall  be  treated  as  premises  released,  and 
their  value  credited  upon  the  mortgage  debt. 

Id. 

8.  A  mortgagee  who,  having  notice  of  suc- 
cessive alienations  of  portions  of  the  mortgaged 
premises,  releases  a  part  then  liable  for  the  pay- 
ment of  the  debt,  cannot,  without  first  deduct- 
ing the  value  of  the  portions  released,  charge 
the  other  portion  of  the  premises.  JUL 

9.  A  forfeiture  by  a  railroad  company  of  its 
right  of  way  by  its  failure  to  perform  a  condi- 
tion subsequent  cannot  be  insisted  upon  by  sub- 
5  L.  R.  A. 


sequent  grantees  of  other  lands  from  the 
grantor,  for  the  purpose  of  having  tbe  laod 
granted  to  the  railroad  sold  ^rst  on  foreclosure 

Id. 

10.  A  mortgagor  is  not  denied  the  ri^ht  of 
defense  for  lack  of  consideration, — at  least  as 
against  any  other  than  a  bona  fide  assig^nee  of 
the  mortgage, — ^because  the  mortgage  was  made 
with  a  fraudulent  design  to  prevent  a  creditor 
from  collecting  an  expected  deficiency  judg- 
ment on  foreclosure  of  a  mortgage  on  other 
property.    HUl  v.  Boole  (N.  Y.)  620 

11.  A  mortgage  on  a  stock  of  merchandise, 
under  which  the  mortgagor  remains  in  posse?«- 
sion  and  is  allowed  to  sen  the  goods  for  his  own 
benefit,  is  void  aa  against  his  creditors;  and  it 
is  immaterial  whether  he  sells  any  of  the  goo<U 
or  not,  as  the  tacit  agreement -or  understanding 
that  he  may  sell,  and  not  the  sale  itself,  is  wh.-ic 
vitiates  the  incumbrance.  Hangen  v.  Haa  r- 
meister  (N.  Y.)  1:57 

12.  The  fact  that  a  person  procures  a  trustee 
or  a  creditor  to  foreclose  a  trust  deed,  and 
buys  at  the  sale,  made  openly  and  fairly^  in 
strict  accordance  with  the  terms  of  the  tru^:, 
is  not  evidence  of  fraud  against  the  devisee  of 
the  grantor,  where  snch  purchaser  is  ignorant 
of  a  will,  and  believes  the  land  had  descended 
to  the  heir  at  law,  whose  vendee  proposes  to 
convey  to  him  upon  such  sale  being  made  uy 
the  trustee,  and  where  the  sole  object  in  pii>- 
curing  such  foreclosure  is  to  exhaust  the  cro*  i- 
itor's  remedies  against  the  land;  and  this, 
although  the  vendee  of  the  heir  had  assunu-d 
the  payment  of  the  incumbrance.  Kan^fi 
City  Land  Co,  v.  HiU  (Tenn.)  45 

13.  A  power  in  a  mortgage  giving  mort- 
gagee the  right  to  purchase  as  if  he  were  not  a 
party,  when  exercised  without  fraud  or  oppres- 
sion, deprives  the  mortgagor  of  the  right  to  n-- 
deem.    Knox  v.  Armstead  (AXbl,)  297 

14.  Where  a  wife  releases  her  contingt?nt 
right  of  dower  by  joining  in  a  mortgage  for 
her  husband's  debt,  upon  a  foreclosoie  sale 
under  such  mortgage,  the  husband's  interL-st 
is  primarilv  liable  for  the  payment  of  ti  e 
debt,  and  should  be  resorted  to  before  resort  is 
had  to  her  interest.    Handel  v.  MeClave  (Ohio) 

5id 

Notes  aud  Bbiefs. 

Equitable   mortgage;   to  secure  advances. 

219 

Interests  of  parties.  Ill 

Liability  of  purchaser  of  mort{[aged  land; 
relationship  with  vendor  as  pnnSpal  and 
surety;  land  the  primary  fund  for  payment; 
liability  in  inverse  order  of  alienation;  rights 
and  contribution  of  successive  purchasers: 
effect  of  release  of  portion;  assignment  of 
mortgage;  tacking  taxes  to  debt.  276 

Assignment  of;  rights  of  assignee  G21 

Of  chattels;  when  fraudulent;  retaining 
possession  by  mortgagor;  power  of  sale;  at- 
tacked by  creditors  or  trufiteea.  137 

MUNICIPAL  CORPORATIONS.    Sea 

also  Action  ob  Suit,  8;  Bonds;  Estof- 

FEL,4;  FiBE    DbFABTMBNT;  HiGHWATSy 

4,  5;  Injunction,  2;  Watbbb  and  Wa- 
tebgoubses,  10. 

1.  A  municipal  corporation  is  liable  for  it* 


Negligence;  Nkw  Trial. 
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negligence  in  devising  a  plan  of  sewerage,  as 
well  as  for  improper  construction  according 
to  the  plan.    Seymour  v.  Oummifu  (Ind.)  126 

2.  A  grant  bj  a  city  to  a  water  company  of 
the  right  to  construct  mains,  hydrants,  eta, 
and  to  furnish  the  city  with  water,  reserving 
to  the  citv  the  right,  upjon  certain  contingen- 
cies, ana  at  a  stated  time,  to  purchase  the 
property  and  assume  the  control  thereof,  does 
not  confer  on  the  company  the  exclusive  right 
to  furnish  the  dty  and  its  inhabitants  with  water 
until  the  cit^  resumes  control  of  the  property. 
Syracuse  water  Co.  v.  Syracuse  (N.  Y.)      646 

8.  A  dty  can  bind  itself  by  such  contracts 
only  as  it  IS  authorized  by  its  charter  to  make, 
and  cannot  deny  to  itself  the  right  to  exercise 
the  legislative  powers  vested  in  its  common 
councO.  Id, 

4.  A  munidpal  corporation  is  not  estopped 
by  its  contract  made  in  violation  of  its  charter 
power.  Id, 

5.  A  dty  cannot,  in  the  absence  of  express 
statutory  authority,  grant  exclusive  privileges 
to  put  mains,  pipes,  and  hydrants  in  its  streets 
for  the  purixxae  of  fumishmg  the  dty  and  its 
residents  with  water.  Id. 

'  6.  The  New  Jersey  "Act  to  Establish  an 
Excise  Department  in  Cities  in  this  State  "  (N. 
J.  Supp.  Rev.  698,  696)  is  a  grant  of  original 
power  to  a  munidpal  department  the  creation 
of  which  is  entrusted  to  the  munidpaJity  itself; 
it  is  not  a  delegation  of  power  to  the  munici- 
pality, to  be  by  it  passed  over  to  a  body  of  its 
own  creation.    &ais,  BUey,  v.  Trenton  (N.  J.) 

852 
Notes  ajs(d  Briefs. 

Munidpal  corporations;  power  to  take 
trusts.  868 

Liability  on  contracts.  752 

Liability  for  obstructed  gutters,  sewers,  etc. 

798 
Liability  for  injuries.  258 

Taxation  of  rural  lands.  444 

NEOLIOENCE.  See  also  Carriers,  12, 
18;*CoxrRT8, 8;  Elevators,  2;  Evidencb, 
4,  8,  42-47;  Highways,  8-11 ;  Master 
ASD  Servant;  Patent  Medicine; 
Pleading,  18;  Railroads,  8,  9;  Trial, 
14, 16. 

1.  Negligence  of  a  railroad  company  in  re- 
spect to  the  condition  of  a  highway  crossing  is 
not  the  proximate  cause  of  injuries  receiveaat 
another  crossing  made  by  the  local  authorities 
because  of  the  defect  of  the  former  one.  Bill 
V.  Port  Royal  db  TF.  a  B.  Co.  (8.  C.)        849 

2.  The  rule  that  the  keeper  of  a  public 
place  of  business  is  bound  to  keep  his  premises 
and  the  passageways  in  safe  condition,  and  use 
ordinary  care  to  avoid  accidents  or  injury  to 
those  properly  entering  upon  the  premises  on 
business,  does  not  apply  to  such  parts  of  the 
building  as  are  used  for  the  private  purposes  of 
the  owner,  unless  the  party  injured  was  in- 
duced by  the  invitation  or  allurement  of  the 
owner,  express  or  implied,  to  enter  thereon. 
Schmidt  v.  Bauer  (Cal.)  580 

8.  One  who  enters  uninvited  into  the  pri- 
vate apni  tinents  of  another  who  owes  him  no 
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duty  to  keep  such  part  of  the  premises  in  a  safe 
condition,  tne  way  being  plain  to  be  seen,  and 
wbo  in  cominff  back  mistakes  the  door  through 
which  he  falls  and  is  injured,  for  the  one 
through  which  he  passed  in,  is  ffuilty  of  con- 
tributory negligence  which  will  oar  a  recovery 
against  the  owner.  la, 

4.  One  who  enters  the  private  apartments 
of  another  at  the  mere  license  of  the  latter  does 
so  subject  to  all  the  attendant  risks.  Id, 

5.  The  owner  of  a  building  who  has  leased 
the  cellar,  and,  pending  the  completion  of  per- 
manent doors  whidi  he  was  to  fun^ish  to  cover 
the  cellar-way,  has  an  iron  grating  placed  over 
the  opening,  ani  employs  a  watchman  to 
watch  the  outside  of  the  building,  cannot  be 
held  liable  for  inluries  sustained  by  one  falling 
from  the  street  into  such  opening  while  the 
covering  is  temporarily  removed  by  soma 
stranger  or  person  not  in  his  employ,  which 
was  done  when  the  watchman's  biock  was 
turned,  as  he  was  on  his  rounds.  Wasson  v. 
PetUt  (N.  Y.)  794 

6.  No  more  than  ordinary  care  is  demanded 
of  tiie  owner  of  property  with  respect  to  the 
rights  of  third  persons.  Id, 

7.  A  depot  company  incorporated  for  the 
purpose  of  furnishing  deix)t  and  station-house 
accommodations  for  carriers  is  guilty  of  negli- 
gence in  allowing  the  continuance  in  its  depot 
of  an  cmpIoy6  oi  its  tenant  renting  a  room  in 
which  to  check  parcels,  who  is  a  man  of  savage 
and  vidous  propensities  and  in  the  habit  of  at- 
tacking and  beating  people;  and  it  will  be  lia- 
ble for  injuries  to  one  who  is,  without  his;own 
fault,  attacked  and  beaten  by  such  employ^. 
Deanv.  St.  Paul  Union  Depot  Co.  (Minn.) 

442 

8.  The  fact  that  a  person  injured  bv  the  neg* 
ligence  of  another  ^agcravated  the  injury  l^ 
negligence  or  unskillful  treatment  will  not  hex 
a  recovery,  but  the  damages  will  be  appor- 
tioned, and  the  defendant  held  liable  only  for 
such  damages  as  his  negligence  produced. 
Goshen  v.  England  (Ind.)  258 

9.  A  driver  of  a  fire  engine  going  to  a  fire, 
whose  duty  it  is  to  follow  the  direction  of  a 
hose  cart  in  front  of  him,  and  who  must  avoid 
all  wagons  and  obstructions,  cannot  be  held  to 
the  same  degree  of  care  as  an  ordinary  driver; 
and  where  he  was  injured  by  bdng  thrown  off 
the  engine  in  consequence  of  the  wheel  of  his 
cart  dropping  into  a  hole  over  which  the  hose 
cart  passed,  ne  was  held  not  guilty  of  contribu- 
tory negligence.    Ooote  v.  JMroU  (Mich.)   815 

Notes  ahd  Briefs. 

Liabilit{r  of  owner  of  premises  for  defective 
condition.  580,  794 

As  to  condition  of  premises  and  elevator. 

498 

In  sale  of  medicine  or  poison.  612 

Contributory  negligence.  254 

Contributory,  as  a  defense.  815 

Proximate  cause;  contributory.  786 

NEW  TRIAL. 

Testimony  of  jurors  will  not,  fp  ffeneral, 
be  received  to  impeach  their  verdict.  Bartlett 
V.  PatUm  (W.  Va.)  528 
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Next  op  Kia-— Officbrs. 


Notes  and  Briefs. 

Impeachment  of  verdict  by  jurors;  their  tes- 
timoDj,  -when  admissible.  533 

NEXT  OF  KIN.  See  Wills,  8,  Notes  and 

BBIBF& 

NOTICE.  See  also  Action  or  Sttit,  4; 
Bills  and  Notes,  9;  Etidbnoe,  1;  Hioh- 
WAYS,  4-7;  Pleading,  4;  Real  Prop- 
erty, 8-6;  Trttbts,  1. 

1.  Knowledge  of  the  fraud  of  the  treasurer 
of  a  corporation  in  issuing  corporate  stock  to 
one  for  whom  he  acted  as  agent  in  a  pretended 
purchase  thereof  by  him  cannot  be  imputed  to 
the  principal.  Alien  v.  South  Boston  B,  Co. 
(Mass.)  716 

2.  The  knowledge  of  an  agent  of  an  in- 
dependent fraudulent  act  committed  by  him  on 
his  own  account  while  acting  for  bis  principal 
cannot  be  imputed  to  the  pnncipal.  Id, 

3.  An  agent  whose  principal  has  know- 
ledge of  latent  defects  in  property  proposed  to 
be  sold  cannot  honestly  represent  to  its  intend- 
ing purchaser  that  it  is  free  from  such  defect. 
Jiayer  v.  Dean  (N.  Y.)  540 

4.  One  who  adopts  an  act  done  in  his  be- 
half by  another  without  authority  is  charge- 
able with  such  other's  knowledge  of  all  materi- 
al facts.  Eastman  y.  Provident  Mut,  E,  Asso. 
(N.  H.)  712 

Notes  and  Briefs. 

Of  defects  in  street;  presumption  of.         253 

NOTICE  TO  QUIT.  See  Landlord  and 
Tenant,  10, 14. 

NOVATION. 

1.  To  constitute  a  novation  which  will  dis- 
charge the  oridnal  debtor  and  render  a  third 
person  liable  for  the  debt,  there  must  be  the 
substitution  of  a  new  obligation  for  the  old  one, 
and  the  new  contract  must  be  a  valid  one  upon 
which  the  creditor  can  maintain  his  remedy. 
SpycTier  v.  Werner  (Wis.)  414 

2.  An  agreement  by  a  mortgagee  to  hold  a 
grantee  of  the  mortgaged  property  as  his  debt- 
or and  release  the  mortgagor  is  not  a  valid 
novation  which  will  discharge  the  mortgage, 
where  the  deed  was  not  made  subject  to  the 
mortgage,  and  the  grantee,  who  was  in  fact 
incompetent  to  make  a  binding  contract,  did 
not  therein  assume  the  mortc^ge,  and  no  con- 
sideration for  such  assumption  existekl.       Id. 


Notes  and  Briefs. 


What  constitutes. 


414 


NUISANCES.      See    also     Intoxicating 
Liquors,  2-4;  Trial,  1. 

1.  Persons  who  become  full  owners  of  an 
estate  on  the  death  of  a  life  tenant,  subject  to  a 
valid  outstanding  lease,  cannot  be  rendered  re- 
sponsible for  a  nuisance  committed  before  the 
estate  descended  to  them,  and  of  which  tbev 
had  no  notice,  and  which  it  was  the  lessee  s 
duty  to  remove.    Ahern  v.  Steele  (N.  Y.)    449 

2.  The  fact  that  owners  of  premises  upon 
which  there  is  a  nuisance,  for]which  they  would 
not  otherwise  be  responsible,  have  the  right 
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to  go  upon  the  premises'and  make  repairs,  will 
not  render  them  liable.  id 

8.  The  receipt  of  rent  does  not  impose  re- 
sponsibility on  the  landlord  for  a  nuisance  for 
which  he  is  not  otherwise  responsible.  Id. 

4.  There  is  no  law  imposing  upon  a  land- 
lord not  otherwise  liable  for  a  nuisance  upon 
the  demised  premises,  the  dut^  of  active  vi^- 
lance  to  ascertain  their  condition;  but  it  is  in- 
cumbent upon  any  person  seeking  to  enfarce 
his  responsibility  for  such  nuisance,  to  show 
that  he  had  notice  thereof.  Id. 

6.  In  Massachusetts  the  right  to  xxroceed  In 
equity  to  abate  public  nuisances,  in  tbe  exer- 
cise of  the  police  power,  where  necessary  for 
the  protection  of  the  public,  has  been  fully 
recognized.     Carletan  v.  Bugg  (Mass.)         193 

6.  That  which  is  declared  by  a  valid  stat- 
ute to  be  a  nuisance  is  deemed  in  law  a  nuisance 
in  fact,  and  should  be  dealt  with  as  suQJb.      Id. 

7.  The  fact  that  keeping  a  nuisance  is  a 
crime  does  not  deprive  a  court  of  equity  of  tbe 
power  to  abate  the  nuisance.  Id, 

8.  An  individual  can  only  maintain  an  ac- 
tion for  damages  by  reason  of  a  nuisance  when 
some  right  of  his  own  has  been  invaded.  Bfn- 
ry  V.  Newburyport  (Mass.)  179 

Notes  and  Bkiefs. 

Nuisance  by  sewer.  196 

By  dumping  rubbish  into  sea.  1^ 

Liability  for  in jurv  caued  by  defective  prem- 
ises; liability  of  landlord.  794 

OATH  AND  AFFIDAVIT. 

Making  a  mark  at  the  end  of  an  affidavit 
closing  with  the  jurat  **  sworn  to  before  me,** 
at  the  place  indicated  by  the  ofifioer,  who  says 
to  the  affiant,  ''If  you  swear  to  this  statement, 
put  your  mark  here/' — ^is  an  oath  sufficient  to 
sustain  an  indictment  for  perjury,  under  U.  8. 
Rev.  Stat.  §  3242.  United  States  v.  Mallard 
(D.  C.  D.  S.  C.)  816 

OFFICERS.  See  also  Action  or  Soit,  8; 
CiiBBK;  Contracts,  12;  Injunction,  5, 
6;  Mandakus.  1;  Marselax. 

1.  By  Or.  Const,  art.  5,  §  1,  the  chief  execu- 
tive power  of  the  State  is  vested  in  a  governor, 
but  this  does  not  include  the  power  to  fill  va- 
cancies in  office.  When  and  under  what  cir- 
cumstances that  power  may  be  exercised  by  the 
governor  is  i)re8cribed  and  defined  by  §  16  of 
the  same  article.    Biggs  v.  McBride  (Or.)    115 

2.  A  county  solicitor  duly  elected  is  a  public 
officer,  within  the  meanineof  Pa.  Const,  art.  8, 
§  13,  and  art.  14,  §§  1,  5,  aeclaring  that  no  law 
shall  extend  the  term  of  any  public  officer,  or 
increase  or  diminish  his  saliuy  or  emoluments, 
after  his  election  or  appointment.  LantajsUr 
County  V.  Vulton  (Pa.)  436 

8.  State  courts  cannot  declare  a  federal  office 
vacant  because  the  incumbent  has  accepted  a 
state  office  in  violation  of  the  State  Constitution, 
nor  can  it  remove  him  from  the  federal  office, 
but  may  test  his  title  to  the  state  office.  De 
Turk  y.  Com.  (Pa.)  853 

4.  The  prohibition  against  holding  a  state 
office  at  the  same  time  with  a  federal  office. 
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contained  in  Pa.  CoDst.  art.  12,  §  2,  may  be  en- 
forced without  legislative  aid;  and  no  action 
or  inaction  of  the  Le/rislature  can  destroy  it; 
nor  is  it  affected  by  the  last  sentence  of  the 
section/which  says,  '*  The  Legislature  may  by 
law  declare   what  offices  are   incompatible." 

Id. 

5.  The  resignation  of  a  federal  office  after 
the  institution  of  pto  warranto  proceedings  to 
test  the  officer's  nght  to  a  state  office  held  at 
the  same  time  may  be  sufficient  to  perfect  his 
title  to  the  state  office  and  prevent  Judgment  of 
ouster  against  him.  Id. 

6.  An  action  to  determine  a 'disputed  title 
to  a  public  office  can  be  brought  only  in  the 
name  of  the  Btate  by  the  attorney-general  or 
district  attorney  on  his  own  infonnation  or  that 
of  another,  who  may  be  Joined  as  plaintiff. 
OuiUotU  V.  Painey  (La.)  403 

7.  Every  officer,  before  entering  upon  the 
duties  of  his  office,  is  required  bv  the  Constitu- 
tion of  Texas  to  take  an  oath  that  he  has  not 
paid  or  promised  to  pay  anything  as  a  reward 
for  voting  at  the  election  at  which  he  is  elected: 
and  the  Constitution  provides  that  a  person 
convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  shall  be  disqualified  from 
holding  the  office.  Under  this  provision  an 
officer  cannot,  by  quo  warranto,  be  removed 
from  his  office  for  such  an  act  charged  airainst 
him,  before  a  legal  conviction  of  the  offense. 
State,  Clements,  v,  HvmpJireys  (Tex.)  217 

8.  Where  a  candidate  for  county  clerk  is- 
sued a  circular  to  the  voters  that,  if  elected  to 
the  office,  he  would  serve  ''for  the  fees  of  the 
office,  without  ex  officio  pay;"  and  in  proceed- 
ings hi  the  nature  of  a  quo  warranto  it  was  al- 
leged that  twenty-seven  voters  were  influenced 
hy  the  circular  to  vote  for  him;  and  the  Jury 
found  that  only  six  voters  were  so  influenced, 
which  was  not  a  sufficient  number  to  change 
the  result, --the  respondent  cannot  be  deprived 
of  the  office  he  holds,  under  such  allegation 
and  proof,  without  additional  legislation  mak- 
ing the  issuing  of  such  a  circular  a  disqualifica- 
tion for  office.  Id. 

9.  Whether  the  power  to  remoye  an  officer 
for  cause  may  be  conferred  upon  the  governor, 
or  belongs  exclusively  to  the  judicial  depart- 
ment of  the  government,  under  the  Oregon 
Constitution,  is  not  decided;  but  by  whom- 
soever the  power  of  removal  for  cause  may  be 
exercised,  it  must  be  done  upon  notice  to  the 
delinquent  of  the  particular  charges  against 
him,  and  an  opportunity  must  be  given  him  to 
be  heard  in  his  own  defense.  Biggs  v.  MeBride 
(Or.)  115 

10.  Services  required  of  an  Indian  agent, 
which  are  of  a  higher  order  than  a  mere  cus 
tody  of  property  and  maintaining  possession 
until  a  successor  is  appointed,  and  are  delicate 
and  confidential,  cannot  be  performed  law- 
fully by  him  after  his  official  term  has  expired. 
lUnnero  v.  United  States  (Ct.  01.)  69 

11.  One  claiming  a  salary  must  prove  his 
legal  title  to  the  office;  and  an  officer  defa/sto, 
and  not  dejure^  cannot  maintain  an  action  for 
salary.  Id, 

12.  The  salary  established  by  law  for  the 
performance  of  all  the  duties  of  an  office  is  not 

5  L.  R.  A, 


a  measure  of  compensation  for  the  perform- 
ance of  part  only  of  such  dutiea.  Id, 

18.  A  person  appointed  an  Indian  agent  by 
the  President  during  a  recess  of  the  Senate, 
and  afterwards  nominated  for  that  office  by 
the  President  to  the  Senate,  which  adjourned 
without  acting  on  the  nomination,  cannot  re- 
cover the  salary  of  the  office  from  such  ad- 
journment till  'his  successor  was  appointed. 

Id, 
NoTBB  AND  Briefs. 

See  also  Bribeby;  District  Attorney; 
Equity. 

Election  or  appointment  of;  removals.    115 

Eligibility;  incompatible  offices.  853 

Bargains  by  candidates;  sale  of  offices.    217 

OIL.    See  LandiiOrd  and  Tenant,  8. 

OPINIONS.    See  Eyidkncb,  YL 
Notes  AND  Brirfs. 
Of  testator's  capacity;  who  may  give.      790 

PARENT  AND   CHILD. 

A  father  may  be  denied  the  custody  of  his 
child  by  a  former  wife  even  under  a  statute  de- 
daring  that  the  father  "shall  be  entitled  to  the 
custody  of  the  person  of  the  minor"  etc.,  al- 
though he  is  of  good  character  and  able  to  sup- 
port her,  where  he  surrendered  her  when  about 
six  months  old  to  people  of  ample  means  and 
high  moral  character,  as  their  own,  and  they 
have  kept  her  until  she  is  six  years  old,  and  the 
affection  of  parent  and  child  has  been  devol- 
oped  between  them,  especially  where  he  never 
showed  any  affection  for  tLe  child,  but  ex- 
pressed a  suspicion  that  she  was  not  his  own. 
Slieers  v.  SUin  (Wis.)  781 

Notes  and  Briefs. 

Right  to  custody  of  child;  common-law  rule. 

781 

PARTIES.    See  Action  or  Suit,  8-10. 

PARTITION. 

A  Judgment  in  an  action  for  partition  of 
land,  which  decrees  one  third  of  the  land  to 
plaintiff  and  the  remainder  to  the  defendants, 
and  orders  that  it  be  divided  equally  between 
the  three,  sufficiently  shows  that  each  was  de- 
creed a  one-third  interest  Askey  v.  Williams 
(Tex.)  176 

PARTNERSHIP.  See  also  Claims,  8; 
Compromise  and  Settlement,  2;  Con- 
tracts, 21,  22;  Judgment,  2. 

1.  A  contract  forming  a  partnership  to  I)e 
continued  beyond  one  year  is  void  unless  in 
writing;  and  a  partnership  so  formed  is  a 
partnership  at  will.     Wahl  v.  Bamum  (N.  Y.) 

628 

2.  Where  two  persons  are  equally  interested 
in  the  profits  to  be  derived  from  a  sale  of  lands 
by  one  of  them,  they  are  hi  a  sense  partners  in 
the  lands,  and  neither  the  other  nor  his  assigns 
can  complain,  as  against  a  purchase-mone^ 
mortgagee,  that  the  one  intrusted  with  their 
sale  misapplied  the  funds  received  by  him,  un- 
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less  sach  mortga^  was  in  some  war  a  party 
to  such  misappbcatioD.    Boone  v.  OUvrk  (HI.) 

276 

8.  Persons  having  a  proprietary  interest  in 
a  business  and  it43  profits  are  liable  as  partners 
to  creditors.    Magowm  y.  Matti9on  (N .  T.)  689 

4.  An  agreement  to  indorse  the  paper  of 
a  certain  person  to  a  certain  amount,  to  obtain 
money  for  use  in  carrying  on  a  business,  pro- 
Tiding  that  the  indorsers  shall  have  an  interest 
in  the  goods  to  the  amount  of  their  indorse- 
ment and  one  third  of  the  net  profits,  makes 
the  indorsers  partners  as  to  creditors,  although 
the  agreement  stipulates  that  they  shaU  be  sub- 
ject to  no  liability  except  their  indorsement. 

6.  It  is  not  apparently  beyond  the  scope 
of  the  business  of  a  firm  of  hankers  and  brok- 
ers, who  are  accustomed  to  purchase  and  carry 
securities  on  margins  for  their  customers,  to 
agree  to  take  back  from  their  principal  stocks 
purchased  for  him  if  he  is  dissatisfied,  and  the 
tatter  may  rely  on  such  contract  made  with 
one  of  the  partners.    Johnston  y.  Trcuk  (N.  Y.) 

630 

6.  A  provision  in  a  partnership  contract  in 
which  the  amount  of  capital  to  be  invested  is 
limited  to  a  certain  sum,  that  in  the  event  of  the 
death  of  either  partner  the  business  shall  be 
continued  by  the  survivor  for  a  certain  period, 
the  estate  of  the  deceased  partner  to  have  the 
same  share  and  interest  in  the  profits  and  to 
beiir  the  same  share  of  the  losses  of  the  business 
as  would  have  been  received  and  borne  by  such 
partner  had  he  lived,  is  nothing  more  than  an 
authority  to  the  survivor  to  continue  an  exist- 
ing busmess  with  the  capital  already  invested, 
and  does  not  render  the  decedent's  estate  liable 
for  debts  contracted  in  the  firm  name  after  his 
decease.     Stewart  v.  Robinwn  (N.  Y.)         410 

7.  A  contract  made  in  the  name  and  for 
the  benefit  of  a  projected  limited  partnership, 
by  those  who  afterwards  become  its  members, 
is  enforceable  as  a  contract  made  by  them  as 
general  partners.      AbboU  v.  Rapgood  (Mass.) 

586 

NoTBSAi^D  Briefs. 

Partnership;  what  constitutes.  590 

In  mines;  agency  of  ptirtner.  288 

Power  of  partners  to  bind  each  other. 

433.  631 

Limited;  conditions  precedent  586 

FARTY-WALL. 

1.  A  party-wall  is  a  substitute  for  a  sepa- 
rate wall  to  each  adjoining  owner,  and  there 
cnn  be  no  implied  limitation  in  his  right  to  use 
it  :is  he  would  use  his  several  wall,  except  that 
he  shall  not  impair  its  value  to  bis  co-owner. 
Everett  v.  Edwards  (Mass.)  110 

2.  If  one  of  the  two  adjoining  owners  wishes 
to  raise  his  building  higher  than  first  erected, 
he  may  build  up  the  party-wall  to  such  height 
as  mav  be  necessary  for  that  purpose,  although 
Uie  other  adjoining  owner  may  not  wish  to  use 
the  wall  as  built  up,  and  may  prefer  not  to 
have  the  adjoining  building  higher  than  his 
own.  Id, 

8.  If  one  owner  carries  up  the  wall,  the  ad-   PASSENOERS.    8ee  Cabriebb 
6  L.  R.  A. 


dition  becomes  part  of  the  party-waU,  and  the 
owners  have  equal  rights  in  it;  but  neither 
owner  has  a  right  to  so  use  the  wall  as  to  weak- 
en or  injure  it.  R. 

4.  Where  the  defendant  boflt  up  a  poity- 
wall  higher  than  ori^'nally  erected,  and  boilc 
his  house  correspondingly  higher,  an  acdon 
cannot  be  maintained  by  the  adioioiDs  owner 
to  compel  him  to  remove  so  much  of  &e  addi- 
tion of  the  wall  as  is  on  plaintiff's  side  of  the 
division  line.  Id. 

5.  An  action  cannot  be  maintained  to  com- 
pel the  removal  of  the  superadded  i>ortion  of 
a  party-waU  on  the  ground  that  it  was  erected 
contrary  to  the  provision  of  Mass.  Stat.  1^3, 
chap.  874,  and  of  ordinances  of  the  city  of  Bos- 
ton, by  building  up  the  waU  without  a  permit, 
and  by  making  it  of  leas  thickness  than  if 
thereby  rec^uired,  at  least  without  showing  ixh 
jury  to  plaintiff.  Id, 

6.  Where  the  deeds  from  the  same  gran- 
tor to  two  adjoining  owners  of  land  cffeudi  ooo^ 
tain  the  provision  that  the  centre  of  the  parti- 
tion wall  of  the  house  first  erected  on  the  land 
shall  be  placed  on  the  division  line  between  the 
separate  granted  premises,  and  the  party  first 
building  such  partition  wall  shall  be  entitled  tc 
receive  from  the  other  party  using  the  wall  one 
half  of  its  actual  cost,  this  gives  tnutual  and 
eoual  rights  in  the  party-wall  to  each  of  said 
adjoining  owners  and  in  the  land  upon  whicb 
it  stands;  and  the  payment  of  one  half  of  \vt 
cost  is  not  a  condition  precedent  to  such  right 
Matthetoa  v.  Dixej/  (Mass.)  101 

7.  Either  of  adjoining  owners  entitled  bv 
deed  to  use  the  party-wall  first  erected  by  tik 
other  can  carry  it  up  as  the  party-waU  of  sucb 
house  as  he  may  have  occasion  to  erect,  if  be 
does  not  injure  or  impair  the  wall  as  originallv 
built,  and  may  make  such  changes  in  the  foun- 
dation of  the  wall  as  are  necessary  for  that  pur 
pose.    Id,;  Eoerett  v.  Edwards  (Mass.)        110 

8.  The  provision'  in  a  deed  givini^  the  right 
to  use  a  par^-wall  to  be  erected  applies  to  every 
part  of  the  hne  between  the  adjoining  owners, 
and  is  not  limited  lo  »uch  part  as  may  be  first 
built  against:  and  one  owner,  for  the  purpose 
of  erecting  his  house,  may  extend  the  wall  on 
the  line  in  the  rear.    MattfutMv,  Dixey  (Mass.) 

102 

9.  An  agreement  by  adjoining  owners  tliat 
half  of  a  wall  erected  by  them  shall  be  owned 
by  each  in  severalty,  with  an  easement  of  sup- 
port from  the  other  half,  and  that  either  shall 
have  the  right  to  use  the  wall,  free  of  expense, 
in  erecting  a  building,  while  giving  the  right 
to  raise  the  wall,  gives  one  of  them  no  righi  to 
insert  openings  or  windows  in  the  raised  part, 
so  as  to  impsur  the  value  of  the  other's  ease- 
ment of  support;  and  such  use  of  the  wall  will 
be  perpetually  enjoined.  The  doctrine  of  an- 
cient lights  has  nothing  to  do  with  the  ca^ie. 
Qravei  v.  Bmth  (Ala.)  298 

Notes  Ain>  Briefs. 

Party -wall;  right  to;  interest  and  use  of  par- 
ties. :2^ 

Rights  of  owners;  future  structures.         Ill 
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PATENT  HEDICINIL 

One  who  prepares  a  patent  medicine, 
putting^  upon  ttie  bottle  a  prescription  stating 
that  it  is  to  be  taken  in  certain  quantities,  and 
sells  it  to  a  dru^t^ist,  is  liable  to  one  who  pur- 
cljases  it  from  the  latter  and  is  injured  in  tak- 
ing it  according  to  the  prescription,  by  reason 
of  its  containing  a  poisonous  substance.  Blood 
Balm  Co.  v.  Cooper  (Ga.)  612 

PATENTS.    See  also  Telephonk  Comfa- 
NIES,  2. 

A  machine  which  is  only  used  for  gambling 
purposes  is  not  a  useful  device,  within  the 
meaning  of  the  patent  law.  National  Auto- 
matte  Device  Co.  y.  Uoyd  (G.  0.  N.  D.  111.)  784 

Notes  asd  Bribfb.. 

Utility  of  invention.  784 

Division  of  patentee's  right;  licenses.        161 

PATVENT.    See  also  Banks  and  Bank- 
ing, 2;  EvnoENOB,  10,  11;  Exbcutobs 

AND  AoiflNISTRATOKS,    1. 

An  expressed  preference  for  currency  is 
not  sufficient  to  show  that  a  draft  was  not  ac- 
cepted in  payment,  where  it  is  actually  re- 
<:eived  and  no  obiection  is  made  to  the  draft  as 
auch.    HaU  v.  ^Ute^  (N.  Y.)  802 


Notes  and  Brtefs. 
By  draft;  intent  of  parties. 


803 


PERJURY.    See  Oath  and  Affidavit. 

PERPETUITIES. 

The  gift  of  a  fund  to  be  kept  in  permanence, 
and  the  income  thereof  to  be  received  and  ex- 
pended by  a  public  corporation,  does  not  vio- 
late the  rule  against  perpetuities.  Penny  v. 
Oraul  (Mich.)  858 

NOTJBB  AND  BbIEFS. 

Perpetuities;  rule  as  to  public  charities.    858 

PERSONAL  PROPERTY. 

Notes  and  Bbxefs. 
Possession  as  evidence  of  title.  801 

PHYSICIAN    AND    SUROEON.    See 

Constitutional  Law,  1. 

NoTBS  AND  Briefs. 
Regulating  practice;  license.  709 

PLEADING. 

I.  Genebal  Rttlbb;  Pbactiob. 
II.  Petition;  Declaration;  Complaint. 
III.  Pleas  and  Answers. 
Notes  ksd  Briefs. 

See  also  Evidence,  49,  61;  Injunction,  18; 

MORTOAGE,  8. 

L  General  Rules;  Practice. 

1.  Although  forms  of  pleading  are  no  longer 
essential,  the  parties  should  adhere  to  the  ''or- 
dinary and  concise  language"  of  approved 
forms,  in  stating  causes  of  action,  as  well  as 

5  L.  R.  A. 


grounds  of  defease.    Johnson  v.  Eobinson  Con- 
sol.  Min.  Co.  (Colo.)  769 

2.  A  defective  complaint  is  cured  bv  an  an- 
swer in  which  the  defects  are  supplied,  unless, 
after  the  overruling  of  a  general  demurrer  to 
the  complaint,  the  answer  consists  of  denials 
only.  Id. 

8.  Allegations  that  a  person  died  an  inhab- 
itant of  and  domiciled  in  a  certain  county  of 
another  State,  and  that  letters  of  administration 
were  duly  adminisiered  to  her  husband  by  the 
surrogate  of  that  countv,  and  that  the  latter  had 
Jurisdiction  and  was  duly  authorized,  etc., — are 
sufficient  to  authorize  proof  of  the  laws  of  Uie 
State  and  of  the  surrogate's  jurisdiction,  in  the 
absence  of  any  demand  that  they  be  made  more 
specific.    Sdhluter  v.  Bowery  dav.  Bank  (N.  Y.) 

641 

4.  The  notice  of  the  existence  and  terms  of  a 
will,  implied  by  a  charge  of  fraud  in  conceal- 
ing them,  is  actual,  and  not  merely  constructive 
notice.    Kansas  City  Zand  Co.  v.  BiU  (Tenn.) 

45 

n.  Petition;  Declaration;  Complaint. 

6.  In  a  suit  on  a  contractor's  bond  for  failure 
to  construct  a  building  in  accordance  with  a 
contract,  a  petition  which  does  not  allege 
wherein  the  defects  consisted  is  subject  to  ex- 
ceptions.   BoetUer  v.  Tendick  (Tex.)  270 

6.  Where  a  contract  provided  that  all  ques- 
tions as  to  the  quality  of  material  or  workman- 
ship should  be  submitted  to  the  supervising 
architects,  a  petition  on  the  contractor's  bond 
for  failure  to  construct  the  building  in  accord- 
ance with  the  contract  is  defective  if  it  does  not 
aver  any  fraud,  collusion,  mistake,  gross  ne- 
glect, or  bad  faith  in  the  architects,  or  any  con- 
cealment of  facts  from  them,  where  they  have 
passed  on  the  work  and  it  has  been  accepted. 

Id. 

7.  A  complaint  in  an  action  to  enforce  a  sub- 
contractor's lien,  alleging  the  contract  between 
the  contractor  and  the  defendant,  the  subcon- 
tract between  the  contractor  and  the  plaintiff, 
and  the  performance  thereof,  the  reasonable  val- 
ue of  the  services  and  materials  furnished,  the 
nonpayment  of  a  portion  of  the  sum  due,  and 
the  fihng  of  the  lien, — is  sufficient.  Merrigan 
V.  English  (Mont.)  887 

8.  In  an  action  bv  a  vendor  against  a  vendee 
of  goods  for  refusal  to  accept  and  pay  for  them, 
a  complaint  alleging  that  the  plaintiff  entered 
into  a  contract  with  the  defendant  to  furnish 
and  deliver  to  defendant  a  stated  number  of 
bushels  of  charcoal  at  a  stipulated  price  per 
bushel,  but  not  alleging  that  the  defendant 
bought,  purchased,  or  agreed  to  accept  or  pay 
for  the  same,  or  any  part  thereof,  states  a  uni- 
lateral contract,  and  is  demurrable.  Johnson 
V.  Robinson  Consol.  Min.  Co.  (Colo.)  769 

9.  The  terms  of  a  contract  sued  on  must  be 
stated  in  the  complaint  in  such  a  manner  as  to 
show  the  obligation  resting  on  the  defendant. 

Id. 

10.  Plaintiffs'  agreement,  which  constitutes 
a  consideration  to  defendants  for  a  written 
agreement  which  does  not  show  on  its  face  any 
mutuality  or  consideration  to  defendants,should 
be  set  out  in  each  count  of  the  declaration. 
Abbott  V.  Hapgood  (Mass.)  686 


9.^ 
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11.  A  bill  to  eojoin  the  obstruction  of  a 
stream,  alle^ngthat  defendant  placed  obstruc- 
tions in  it  a  certain  distance  aboye  complain- 
ant's mill,  and  cut  off  bis  rigbt  and  power  to 
float  logs  from  bis  lands  above  tbe  obstructions 
down  to  bis  mill,  is  insufficient  in  not  averring 
facts  sbowing  whether  its  navigability  extends 
above  tbe  obstruction.  MorHion  v.  Coleman 
(Ala.)  384 

12.  The  fact  that  a  complaint  fails  to  show 
that  plainti£f  is  entitled  to  all  the  relief  asked 
does  not  make  it  demurrable  as  failing  to  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Baylea  v.  Kanms  P.  B.  Co.  (Colo.)  480 

18.  A  complaint  for  negligence,  alleging 
that  the  plaintiff  was  at  tbe  place  where  the  ac- 
cident occurred  on  business  with,  and  at  the 
invitation  of,  the  defendant,  is  sufficient  to 
show  the  duty  on  the  part  of  the  defendant,  as 
between  the  parties,  of  keeping  the  premises  in 
safe  condition.    Schmidt  v.  Baiter  (Cal.)  680 

14.  A  complaint  in  an  action  for  damages 
against  a  city  for  constructing  a  ditch,  which 
shows  that  the  ditch  is  so  wide  and  in  such  a 
position  JEis  to  obstruct  plaintiff's  ingress  and 
egress  to  and  from  his  premises,  that  it  is  so 
near  bis  line  that  his  soil  falls  into  it,  and  that 
corrupt,  fllUiy,  and  poisonous  ^vater  passes  into 
it,  and  remains  there,  causing  poisonous  smells 
generating  disease,— sufficiently  shows  a  spe- 
cific private  interest  in  plaintiff  to  allow  him  to 
maintain  the  action.  Seymour  v.  Oummins 
(Ind.)  126 

15.  Under  the  Texas  constitutional  provision 
authorizing  the  husband,  widow,  or  heirs  of 
the  body  of  a  person  killed  by  gross  negligence 
to  brin^  an  action  for  exemplary  damages,  a 
complamt  against  a  corporation,  alle&ring  gross 
negligence  in  its  employes,  and  that  the  train 
was  an  extra  one  having  officers  of  the  defend- 
ant on  board,  is  not  sufficient  unless  it  alleges 
facts  showing  a  willful  act,  omission,  or  gross 
neglicrence  by  some  person  or  persons  represent- 
ing defendant  in  its  corporate  capacity,  as  a 
corporate  officer,  and  approval  or  ratification  of 
the  negligent  act  by  agents  of  the  defendant. 
Winnt  V.  International  d  G,  N,  R,  Oo.  (Tex.) 

172 

16.  In  an  action  under  tbe  Texas  constitu- 
tional provision,  for  the  death  from  neeligence 
of  a  son  over  age,  brought  by  a  widow,  tbe 
complaint  must  show  that  plaintiff  was  sup- 
ported by  the  deceased,  or  that  he  contributed 
to  her  support,  or  that  she  expected  pecuniary 
benefit  from  him,  and  it  is  fatally  defective 
where  it  merely  alleges  that  plaintiff,  "as  his 
sole  surviving  parent,  has  been  damaged  $10,000 
actual  damag^."  Id, 

17.  The  declaration  in  an  action,  the  cause  of 
which  accrued  in  a  forei^  State,  to  recover 
damages  for  personal  injuries  caused  by  defend- 
ant's negligence  and  which  have  resulted  in 
death,  must  allege  the  existence  of  some  stat- 
ute in  such  State  permitting  the  cause  of  action 
to  survive  the  death  of  the  injured  party. 
QBeiUy  v.  New  T<yrk  dlf.MB.  Co,  (R.  L)  864 

in.  PlBAB  AMD  AkSWEBS. 

18.  Defendant  in  trespass  must  plead  plain- 
tiff's lack  of  title  and  the  right  of  possession  of 
a  third  person,  if  hei  wishes  to  prove  such  right 

5  L.  li.  A. 


of  possession  in  a  third  person,  connected  with 
his  own  claim.  Omaha  <&  O,  Smiting  ^  B.  Co. 
V.  Tabor  (Colo.)  » 

19.  In  an  action  by  a  subcontractor  to  en- 
force bis  lien,  in  which  the  complaint  does  not 
allege  agency,  a  denial  in  tbe  answer  that  tbe 
contractor  was  the  agent  of  the  plaintilf  is  im- 
material, as,  under  the  Montana  system  of  liens, 
the  allegation  of  agency  is  mineoessaiy.  Mfr- 
rigan  v.  English  (Mont.)  887 

20.  In  an  action  by  a  subcontractor  to  en- 
force his  lien,  a  denial  that  he  has  any  lien, 
without  denjring  the  facts  upon  which  such 
lien  is  based,  is  a  conclusion  oi  law,  and  does 
not  raise  any  issue  of  fact.  Id, 

21.  Denial  of  indebtedness  to  a  subcontractor 
is  a  conclusion  of  law.  Id, 

22.  Pleas  of  incompetency  and  of  a  for- 
mer judgment  in  bar  in  an  action  for  seirioei 
under  a  contract  are  not  bad  as  amounting 
merely  to  tbe  general  issue,  but  are  pleas  o! 
confession  and  avoidance.  Eeedyy„  L^ng  (Md) 

75S 

NOTBB  ASD  BsiEFa. 

Pleading  of  special  damages.  4^ 

Rule  of,  as  to  negligence  at  common  law. 

On  contract;  setting  oftt  provisions;  assign- 
ment of  breach;  amendments;  discretion,  time, 
and  terms  as  to  amendments. 
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PLEDGE    AND   COLLATERAI.    S& 
CURITY.    Bee  Cobporations,  18. 


NOTBS  AKD  BmEFfi. 

Pledge,  as  security  for  advances. 
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PRESIDENT.    See  Executivb   Depabt- 

MENT& 

PRESUMPTIONS.    See  Eyidekcb,  IL 

PRINCIPAL  AND  AGENT.    See  also 
Brokers;   Eyidengb,  57;  Gift,  8;  Ko- 

TIGB,  8. 

1.  A  commercial  correspondent  who  par- 
chases  and  takes  possession,  either  actoaJ  or 
symbolical,  of  propertv  for  which  he  baa  ad- 
vanced the  money,  although  under  an  agree* 
ment  to  transfer  the  title  upon  the  performance 
of  conditions  precedent,  to  another,  at  whose 
request  and  for  whose  ultimate  use  and  profit 
the  purchase  is  made, — is  the  owner.  J^em 
EoMU  Wire  Co,  Gases  (Oonn«)  900 

2.  A  commercial  correspondent  who  has  tak- 
en title  to  property  purchased  as  security  for  bis 
advancements  does  not  lose  or  waive  his  own- 
ership by  transferring  possession  to  the  person 
for  whom  tbe  property  is  intended,  on  the  con- 
dition (evidenced  bv  trust  receipts)  that  such 
person  shall  hold  the  goods  in  trust  for  him 
until  tbe  advances  are  paid,  with  liberty  to  sell 
tbe  goods  on  condition  of  accounting  for  tbe 
proceeds.  Id, 

3.  A  promissory  note  purportin/^  to  be  that 
of  a  corporation,  signed  by  a  certam  person  as 
president,  the  promise  to  pajr  being  plural  in- 
stead of  singular,  is  not  ambiguous  on  its  face, 
although  tbe  word  "by,"  or  its  equivalent,  it 
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Dot  used  between  the*  Dame  of  the  corporntion 
and  Uie  person  signiDg.  Liebscher  y.  Krau^ 
(Wis.)  ^96 

4.  Where  a  deed  of  a  strip  of  land  of  a  cer- 
taiD  width  declares  the  purpose  of  the  coDvey- 
EDce  to  be  the  "building  ...  of  a  railroad/' 
and  the  graDtee  immediately  executes  to  a  cer- 
tain railroad  a  deed  of  a  strip  described  as  of  a 
less  width;  but  the  deed  declares  that  it  is  his  in- 
tention to  convey  all  the  interest  vested  in  him, 
^it  will  be  presumed  that  he  acted  merely  as 
the  agent  or  trustee  of  the  company  to  procure 
a  right  of  way;  and  the  company  will  be  en- 
titled to  a  strip  of  the  width  conveyed  in  the 
deed  to  him.    Boone  v.  Ciark  (BL)  276 

5.  Aprincipa]  will  not  be  allowed  to  profit 
by  the  fraud  of  hi9  agent;  and  if  he,  although 
ignorant  of  the  fraud,  adopts  a  fraudulent  con- 
tract made  in  his  behalf,  ne  must  make  com- 
pensation for  it    Mayer  v.  Dean  (N.  Y.)  540 

6.  Money  coming  to  the  hands  of  an  agent  for 
a  specific  purpose  cannot,  without  the  consent 
of  the  prindpcd,  be  diverted  by  the  agent  from 
that  purpose,  so  as  to  create  the  relation  of 
debtor  and  creditor.  Welles,  Coains(W\&.)^\ 

*     Notes  and  Bribfs. 

Contract  by  agent;  note  signed  by  president 
of  corporation.  496 

Kecovery  of  money  in  agent's  hands  for  an- 
other's use.  581 

PROMISE*  See  Limitation  of  Actions,  2. 

PROPERTY. 

Notes  and  Briefs. 
Consent  necessary  to  transfer.  340 

PUBLIC  LANDS.    See  also  Indians. 

1.  The  treaty-making  power  of  the  United 
States  may  authorize  the  grant  or  disposal  of 
public  lands  without  consent  of  Congress  or 
ratification  by  that  body.  Utah  Min.  <fc  Mfg. 
Co.  V.  Diekeri  db  M.  Sulphtir  Co.  (Utah)      259 

2.  When  the  federal  government  sells  its 
public  land  and  gives  a  receipt  for  the  price, 
the  land  belongs  to  the  vendee,  and  the  gov- 
ernment can  thereafter  no  more  dispose  of  it 
than  if  it  had  issued  a  pateot  therefor;  and 
one  who  has  entered  on  the  land  to  take  min- 
eral therefrom,  being  merelv  a  licensee  at 
most,  holds  any  rights  which  be  may  have 
from  and  under  the  vendee,  and  cannot  set 
up  his  adverse  possession  against  the  latter. 
Omaha  <!tO.  Smelting  dbB.  Co.  v.  Todor  (Colo.) 
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8.  If  a  settler  was  not  entitled  to  make  the 
entry,  for  the  reason  that  he  had  already  had 
the  benefit  of  the  Homestead  Act,  the  certifi- 
cate may  be  set  aside  on  that  ground  in  the 
courts;  but,  when  issued,  it  can  oe  impeached 
only  in  a  judicial  proceeding.  WiUon  v.  Fine 
(C.  C.  D.  Or.)  141 

4.  A  right  under  a  homestead  entry  and 
certificate  cannot  be  arbitrarily  set  aside,  can- 
celed, and  avoided  by  the  land  department,  in 
a  proceeding  self-instituted,  on  mere  hearsay, 
although  the  claimant  had  notice  of  the  pro- 
ceeding and  took  part  in  it.  Id, 
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0.  Officers  of  the  land  office  cannot  cance> 
an  entry  and  certificate  of  land  issued  to  a  set- 
tler under  the  homestead  law,  on  the  ground 
that  he  was  not  entitled  to  the  same,  on  infor- 
mation received  by  them  that  the  entry  and 
certificate  were  illegal.  Id. 

Notes  and  Briefs. 

Public  lands;  Indian  title;  location;  aban- 
donment 25d 

QUO  WARRANTO.    See  Officers,  5. 

RAILROADS.  See  also  Hiohwatb,  1,  2; 
Master  akd  Servant;  Mortgage,  9; 
Principal  and  Agent,  4;  Trial,  14. 

1.  Where  a  railroad  company  has  expended 
some  money  in  constructing  its  line  in  a  town 
which  has  voted  a  tax  to  aid  it,  the  repeal  of 
the  law  under  which  such  tax  was  voted  will 
not  invalidate  the  tax,  the  companv  having  ex- 
pended the  money  after  the  vote  and  on  the  faith 
thereof.  CantiUon  v.  Dvbuque  db  N.  W.  R, 
Co.  (Iowa)  726 

2.  A  tax  voted  by  a  town  in  aid  of  a  railroad 
whose  charter  stated  that  its  object  was  to  con- 
struct, operate,  and  maintain  a  railroad  from 
Dubuque  in  a  western  and  northwestern  direc- 
tion in  Iowa,  Minnesota,  and  Dakota,  to  a 
junction  with  the  Northern  Pacific,  was  held 
not  to  be  invalidated  by  the  fact  that  the  com- 
pany sold  and  merged  its  line  with  that  of  an- 
other company  after  it  had  completed  50  miles 
of  road  in  Iowa,  where  the  road  of  such  con- 
solidated company  extended  from  Dubuque  to 
St.  Paul,  in  Minnesota,  and  where  the  tax  was 
not  conditioned  upon  the  construction  of  the 
original  road  as  specified  by  its  charter.       Id. 

8.  Under  Iowa  Code,  $  1802,  providing  that 
where  a  railroad  company  "  shall  be  organized 
under  a  corporate  name,  and  shall  have  made 
contracts  for  payments  to  it  upon  delivery  of 
stock  in  such  company,  and  shall,  subsequent 
to  such  contracts,  have  changed  its  corporate 
name,  or  when  the  real  ownership  in  the  prop- 
erty, rights,  powers,  and  franchises  has 
passed,  legally  or  equitably,  into  any  other 
company,  no  such  contracts' shall  be  enforced 
in  law  or  equity  until  tender  or  delivery  of 
stock  in  such  last-named  corporation  or  com- 
pany."— a  railroad  company  which  has  consol- 
idated with  another  company,  and  has  made 
provision  for  the  delivery  of  stock  in  such  con- 
solidated company  to  a  town  voting  taxes  to 
aid  the  original  road,  has  the  right  to  such 
taxes;  and  meir  collection  cannot  be  restrained 
on  the  ground  that  the  sale  or  consolidation  of 
the  road  works  a  forfeiture  of  the  taxes.       Id. 

4.  A  person  on  reaching  a  railroad  crossing 
protected  by  safetv  gates,  and  finding  them 
raised  and  motionless,  is  at  liberty  to  go  on: 
and  if  it  becomes  necessary  to  lower  the  gates 
while  he  is  passing  between  them,  it  should  be 
done  with  all  the  care  demanded  by  the  pe- 
culiar situation,  and  with  due  regard  to  human 
life.    Femey  v.  Long  Island  R.  &}.  (N.  T.)  544 

5.  Where  a  railroad  occupies  a  public  street 
in  a  city  or  village,  it  is  not  obliged  or  entitled 
to  fence  its  track  and  thereby  obstruct  the 
street  and  interfeie  with  its  use.  Rippe  v. 
Chicago,  M.  d  8.  P.  R.  Go.  (Minn.)  864 
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0.  The  duty  of  a  railroad  company,  under 
Conn.  Gen.  Stat.  §  8505,  to  fence  the  sides  of 
its  road  "except  at  such  place  or  places  as  the 
railroad  commissioners  shall  adjudge  them  un- 
necessary,'' does  not  require  a  company  to 
build  a  fence  between  its  track  and  that  of  an- 
other company,  running  nearly  parallel  there- 
with, although  the  latter  company  fails  to 
build  a  fence  on  either  side  of  its  track.  QcU- 
lagher  v.  New  York  di  N.  E,  R,  Co,  (Conn.)  787 

7.  It  is  the  duty  of  a  railroad  company  to  use 
ordinary  care  and  diligence  to  keep  cattle 
guards  free  from  snow  so  that  livestock  will  be 
unable  to  cross  them.  Qrahlman  v.  Chicago, 
8t.  P.  d  K.  C.  B,  Co.  (Iowa)  818 

8.  A  fire  on  the  track  of  a  railroad  com- 
pany is  the  fire  of  the  company  as  much  as  if 
confined  in  the  engine,  and  it  owes  a  like  duty 
to  see  that  no  harm  results  therefrom.  O^Neiu 
V.  New  Ywk,  0.  &  W.  R.  Co.  (N.  Y.)        591 

9.  A  railroad  company  is  bound  to  remove 
combustible  material  from  its  road,  or  at  least 
prevent  such  accumulation  of  rubbish  as  will. 
In  consequence  of  fire  falling  upon  it,  be  the 
<f^use  of  danger  to  another's  property.  Id, 

10.  The  extent  of  the  duty  which  a  railroad 
company  owes  to  the  owner  of  stock  upon  its 
track  is  that  the  engineer  in  charge  of  the  train 
shall  use  ordinary  or  reasonable  care  after  the 
stock  is  discovered  by  him  to  prevent  injury  to 
it;  and  this  negatives  the  idea  that  an  engineer 
is  bound  to  keep  a  lookout  for  stock.  Memphis 
<&  L.  R.  B.  Co,  V.  Kerr  (Ark.)  429 

11.  The  presumption  that  a  watchful  look- 
out, which  railroad  companies,  in  their  obliga- 
tion to  others  than  owners  of  stock,  should  keep 
while  running  trains,  would  see  stock  on  or 
near  the  track,  may  be  considered  in  determin- 
ing whether  the  x)ersons  in  charge  of  the  train 
exercised  ordinary  care  to  prevent  killing  stock. 

Notes  and  Briefs. 
See  also  Corporations;  Highways. 

Municipal  aid.  726 

Obligation  to  build  fences;  depot  [grounds; 
decisions  of  various  States.  787 

Duty  to  fence  track  in  highway.  864 

Obligation  as  to  cattle  guards;  removal  of 
snow.  818 

Duty  as  to  animals.  429 

Liability  for  combustibles  on  track.         591 

REAL    PROPERTY.     See   also   Cove- 
nant, 4. 

1.  The  failure  to  perform  a  condition  subse- 
quent contained  in  a  deed  can  be  taken  advan- 
tage of  only  by  the  grantor,  his  heirs,  or  dev- 
isees.   Boone  y,  Clark  (0\,)  276 

2.  A  devise  to  a  child  for  life  with  remainder 
to  her  children,  the  survivors  or  survivor  of 
them  living  at  her  death,  vests  the  estate  in  re- 
mainder in  the  children  living  at  the  death  of 
the  testator  as  a  class;  which  estate  will  open 
and  let  in  af  terbom  children,  and  will  be  de- 
feated as  to  any  child  or  children  dyin?  in  the 
lifetime  of  the  mother.  Kansas  City  Land  Co, 
V.  ma  (Tenn.)  46 

8.  Constructive  notice  of  a  will  arising  from 
the  fact  that  it  is  a  public  record  extends  only 
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to  persons  acquiring  rights  or  titles  which  are 
in  some  wav  resting  on  or  subordinate  to  or 
affected  by  the  will,  and  not  to  those  acqairing 
rights  or  titles  whoUy  independent  of  and 
superior  to  the  will.  Id. 

4.  The  rule  that  a  party  is  held  to  have  con- 
structive notice  of  what  appears  in  the  deeds 
and  instrument^)  referred  to  in  the  title  papers 
constituting  his  claim  of  title  does  not  apply 
to  collateral  and  immaterial  deeds  or  instru- 
ments incidentally  referred  to,  not  as  relatin<^ 
to  the  title  of  the  land  conveyed,  but  only  to 
the  consideration.  M. 

6.  A  subsequent  grantee  or  incumbrancer,  in 
order  to  protect  his  equities,  must  bring  home 
actual  notice  to  the  prior  mortgagee,  who  Is  not 
affected  by  the  record  of  the  subsequent  mort^ 
gage  or  incumbrance.    Boone  v.  dark  (Dl.) 

276 
NoTEB  AND  Briefs. 

Recording  lease;  effect  of,  as  notice.         279 

Remainders  and  reversions;  power  of  aliena- 
tion. 46 

Conditions  subsequent  and  covenants  distin- 
guished; conditions  subsequent,  what  are; 
power  of  equity  to  compel  observance  of  cove- 
nant?; forfeiture  for  breach  of  covenant;  for- 
feiture for  the  manufacture  or  sale  of  liquors; 
right  of  re-entry;  remedy  by  and  against  as- 
signees. 423 

RECEIVERS*    See  also  Action  ob  Suit, 

9;  CLAI3IS,  1. 

1.  A  receiver  as  the  agent  of  the  law  takes 
from  the  possession  of  a  debtor  all  his  prop- 
erty, for  division  among  all  creditors  in  equal 
proportions.  Neio  Haven  Wire  Oo.  Casrs 
(Conn.)  •    300 

2.  It  cannot  be  assumed  that  a  receiver  oper- 
ating a  railroad  had  no  power  to  make  a  con- 
tract for  rebate  to  a  shipper,  where  his  authority 
is  not  shown.  Bayles  v.  Kansas  P,  B.  Vo. 
(Colo.)  480 

Notes  and  BitiBF& 


Receiver;  appointment  of:  effect. 
RECORDS*    See  Real  Pbopertt,  5. 
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REFORMATION  OF  INSTRU- 
MENTS. See  Contbacts,  26-30,  Notes 
AND  Bbibfs. 

RELEASE.  See  Doweb,  5;  Jonrr  Crbdi- 
TOB  Ain)  Debtob,  Notes  and  Bbirfs. 

REMOVAL  OF  CAUSE. 

1.  In  order  to  remove  a  cause  on  the  ground 
that  it  arises  under  a  statute  of  the  United 
States,  the  record  must  affirmatively  show,  from 
the  facts  alleged,  that  some  disputed  construc- 
tion of  the  statute  will  arise.  AtieUn  t.  Qagan 
(C.  C.  N.  D.  Cal.)  476 

2.  Where  the  contest  is  about  the  facts 
only,  the  law  being  undisputed,  there  can  lie 
no  removal  on  the  ground  that  the  cause  arises 
under  a  statute  of  Sie  United  States.  Id. 

8.  An  application  for  removal  on  the 
ground  that  the  cause  arises  under  a  federal 
statute  must  be  made  at  or  before  the  expira- 
tion of  the  time  to  answer,  as  prescribed  by  the 
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statute  or  rules  of  the  court  in  force  at  the  time 
of  service  of  summons.  Id, 

4.  The  bond,  as  well  as  the  petition,  re- 
quired by  the  statute  of  1887,  upon  remoyal  on 
the  ground  that  the  cause  arises  under  a  fed- 
eral statute,  must  l)e  filed  at  or  before  the  time 
of  answering  expires.  Id, 

6.  The  court  cannot,  by  an  order  made 
after  the  expiration  of  tbe  time  to  answer,  di- 
recting the  bond  to  be  filed  nunc  pro  tunc  as  of 
ft  day  prior  to  such  .expiration  of  time,  cut  off 
the  right  of  Uie  plaintiff  to  remain  in  the  state 
court,  which  has  already  become  vested  and 
fixed  under  the  statute.  Id, 

Notes  akd  Briefs. 

Hemoval  of  cause  for  federal  question;  right 
to;  bond.  476 

RESUME  OF  DECISIONS. 

Subjects  discussed  and  points  decided.    865 

SALE.    See   also   Corpora.tioxs,  15;  Evi- 
DENCK,  24;  Princifal  aitd  Agent,  1,  2. 

1.  The  delivery  to  a  person  of  consular  in- 
voices and  bills  of  lading  on  ship  board,  in  his 
name  or  to  his  order,  and  his  advancement  by 
acceptances  to  pay  for  tbe  goods,  make  him  tbe 
owner  and  give  him  symbolical  possession. 
NeiD  Eaten  Wire  Oo.  Gases  (Conn.)  300 

2.  A  subpurchaser  of  lumber  from  one  who 
gives  his  note  for  the  price  and  freight,  which 
is  found  worthless  by  tbe  original  vendor  be- 
fore he  ships  the  lumber,upon  which  the  latter 
countermands  the  delivery  order  to  the  ware- 
houseman, and  retains  the  lumber  for  the  price, 
has  no  title  on  which  he  can  maintain  replevin 
against  bona  fide  purchasers  for  value  without 
notice  from  the  orisrinal  vendor.  Arnold  v. 
Carpenter  (R.  I.)  857 

3.  Where  a  note  given  by  a  vendee  of 
lumber  for  the  price  and  freight  is  found 
worthless  by  the  vendor  before  the  lumber  is 
shipped,  the  latter  is  entitled  to  countermand 
the  delivery  order  to  warehousemen  and  retain 
the  lumber  for  the  price,  as  well  as  the  freight; 
and  this  right  is  not  defeated  by  the  fact  that 
he  gave  a  receipted  bill  and  delivery  order. 

Id, 

4.  An  acceptance  by  a  vendee  of  personal 
property  manufactured  under  an  executory 
contract  of  sale,  after  a  full  and  fair  opportu- 
nity of  insi)ection,  in  the  absence  of  fraud,  estops 
him  from  thereafter  raising  any  objection  as  to 
visible  defects  and  imperfections,  whether  dis- 
covered or  not,  unless  such  delivery  and  accept- 
ance is  accompanied  by  some  warranty  of 
quality  manifestly  intended  to  survive  accept- 
ance.   8tuderv.  Bleistein  (N.  T.)  702 

5.  A  sale  in  good  faith  of  prox)erty  in  the 
possession  of  a  revenue  officer  as  security  for 
the  duty  thereon  transfers  the  title  to  the  ven- 
dee; and  one  not  claiming  as  a  creditor,  but  as 
owner,  cannot  object  that  there  was  no  deliv- 
ery, nor  can  the  receiver  of  the  vendor  do  so. 
I^etD  Eaten  Wire  Go,  Gases  (Conn.)  800 

6.  In  the  absence  of  fraud,  an  agreement 
for  a  conditional  sale  is  good  and  valid  as 
against  third  persons  and  as  to  the  parties  to  the 
transaction,  notwithstanding  the  fact  that  the 
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delivery  is  accompanied  by  a  permission  to  sell, 
provided  the  sale  is  to  be  made  of  the  goods  as 
the  property  of  the  vendor  and  the  proceeds  are 
to  be  held  in  trust  for  him.  Id, 

7.  A  contract  of  purchase  and  sale  of  goods 
made  in  good  faith  is  legal,  although  the  ven- 
dee takes  title  merel^jr  as  security,  and  agrees  to 
resell  upon  the  condition  that  he  shall  be  paid  (he 
value  of  the  property  and  any  other  a  moun  ts  d  ue 
him  from  the  vendor.  Id. 

8.  A  sale  of  goods  by  a  particular  descrip- 
tion imports  a  warranty  that  the  goods  are  of 
that  description.  QouldY,  Stein  (Mass,)       218 

9.  Where  goods  are  described  as  of  a  cer- 
tain qualitv,  which  is  well  known  in  the  market 
as  Indicating  goods  of  a  distinct,  though  not 
absolutely  uniform,  grade  or  standard,  the  de- 
scription imports  a  warranty  that  the  goods  are 
of  that  grade  or  standard.  Id. 

10.  Where,  in  the  contract  of  sale,  the  words 
of  description  of  the  goods  were  "as  per  sam- 
ples" and  "of  second  quality,"  the  goods  must 
be  of  the  second  quality,  and  also  equal  to  the 
samples.  If  they  fail  in  either  particular,  it  w  of 
no  consequence  that  they  conform  to  the  other 
particular;  and  if  the  godas  are  not  of  the  second 
quality,  the  warranty  is  broken,  whether  or  not 
they  are  equal  to  the  samples.  Id. 

11.  The  exhibition  of  a  sample  is  of  no 
greater  effect  than  the  giving  of  an  opportunity 
to  inspect  the  goods  in  bulk.  Notwithstanding 
the  sample  or  the  inspection,  it  is  an  implied 
term  of  the  contract  that  the  goods  shall  rea- 
sonably answer  the  description  given,  in  its 
commercial  sense.  Id, 

12.  The  fact  that  the  purchaser  had  an  op- 
portunity to  examine  the  goods,  and  actually 
made  such  examination  as  he  wished,  will  not 
necessarily  do  away  with  the  effect  of  the  war- 
ranty. Ue  is  not  bound  to  exercise  his  skill, 
bavmg  a  warranty,  but  may  rely  on  that. 

Id. 

18.  Where  one  for  whose  ultimate  l^efit 
goods  have  been  purchased  and  paid  for  by  an- 
other, who  has  delivered  them  to  him  in  trust, 
taking  his  receipt  to  the  effect  that  the  title 
shall  not  pass  to  him  until  the  advances  are 
paid,  has  become  insolvent,  if  the  advances  are 
unpaid,  the  goods,  so  far  as  thev  can  be  identi- 
fied and  have  not  been  sold  to  third  parties,  but 
no  further,  can  be  claimed  by  the  person  who 
made  the  advances.  ^eu>  Eaven  Wire  Co, 
Cases  (Conn.)  800 

NOTBS  AND  BbIBFB. 

Sale  made  by  order;  when  complete.        470 

Delivery  by  receipt  and  order;  rescissipn  for 
insolvency.  i    857 

Conditional;  title  to  secure  advancemezrts  by 
agents.  801 

Warranty;  acceptance.  218 

Warranty:  by  sample.  .        640 

Warranty  of  quality;  acceptance.  708 

Of  goods  by  sample;  acceptance  of  goods 
manuractured  to  order.  702 


NOTBS  AKD  BBiBnm 
Necessity  of 
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69 


980 


Seamen — Statutes. 


8EAUEN.    See  Shifping,  1,  2. 

SET-OFF     AND    COUNTERCLAIBL 

See  also  Corpobatioitb,  22. 

The  debt  of  one  partner  to  the  United 
States  can,  when  all  the  partners  acquiesce  and 
acree  to  it,  be  set  off  against  the  debt  of  the 
united  States  to  the  firm  of  which  he  is  a  mem- 
ber.   E<nDe9  V.  United  States  (Ct.  OL)  66 

SETTLEMENT.    See    Comfrohibb    Ain> 

Settlement. 

SHERIFF.   See  Levy  and  Seizube,  Notes 
AND  Briefs. 

SHIPPING. 

1.  A  seaman  injured  in  the  service  of  a 
▼esse!  has  a  lien  on  the  same  for  the  damages 
he  may  sustain  by  reason  of  the  neglect  or  mis- 
conduct of  the  officers  thereof  in  caring  for 
him  while  affected  by  such  injury.  Ths  Oily 
of  Carlisle  (D.  C.  D.  Or.)  62 

2.  It  is  the  right  of  a  seaman  injured  in 
the  service  of  a  vessel  to  be  cared  for,  at  least 
to  the  end  of  the  voyage;  and  nothing  short  of 
gross  negligence  or  willful  misconduct  causing, 
or  concurrmg  to  cause,  the  injury,  will  forfeit 
such  right.  Id. 

8.  A  license  to  run  a  steamboat  on  waters 
of  a  river  which  can  be  used  only  for  transpor- 
tation between  places  in  the  same  State  may 
be  required  by  a  state  law  making  it  an  indict- 
able offense  to  run  such  steamb^  without  a 
license.     (Jam.  v.  King  (Mass.)  686 

4.  A  stipulation  in  a  charter-party  for  the 
settlement  of  all  disputes  only  at  the  port  of 
discharge  is  contrary  to  public  policy  and  void. 
Prince  Steam-Shipping  Co,  v.  Lehmann  (D.  C. 
S.  D.  N.  Y.)  464 

Notes  and  Briefs. 

Discretion  as  to  navi^tion;  right  of  seamen 
to  recover  for  hurts  or  mjuries.  58 

SLANDER.    See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE.    See  also 
Contracts,  28. 

1.  An  agreement  by  a  party  to  an  action  for 
partition,  having  knowledge  that  the  property 
was  sold  for  less  than  its  real  value,  to  re- 
frain from  making  any  objections  to  the  cou- 
firmatioD  of  the  sale  in  consideration  of  the  pay- 
ment of  a  given  sum,  is  a  fraud  upon  the 
court  and  the  other  parties,  is  against  public 
policy,  and  will  not  be  enforced.  Tappan  v. 
Albany  Brewing  Co.  (Cal.)  428 

2.  £quity  cannot  enforce  a  parol  contract 
for  the  sale  or  exchange  of  land,  without  ad- 
mission or  clear  proof  of  its  terms.  Boggs  v. 
Bodkin  (W.  Va.)  245 

8.  A  parol  contract  for  the. exchange  of 
lands  will  not  be  specifically  enforced  in  the 
absence  of  proof  that  the  parties  have  good 
titles.  Id. 

4.  A  parol  gift  of  land  by  a  father  to  his 
son,  requiring  Improvements  on  the  land  by 
the  son  within  a  certain  time,  will  not  be  en- 
forced unless  such  improvements  are  made 
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within  the  specified  time.    Frame  t.  Frame 
(W.  Va.)  823 

5.  After  thirty-ona  years,  equity  will  not 
enforce  specific  performance  of  a  parol  gift  of 
land  by  a  father  to  a  son,  where  there  is  a  dis- 
pute as  to  the  conditions  of  the  gift,  although 
the  son  has  had  possession  and  made  improve- 
ments. Id. 

6.  Nineteen  years  after  a  verbal  ipft  of 
land  by  a  father  to  his  son,  during  which  time 
a  third  party  has  purchased  from  the  father  in 
good  faith  and  for  valuable  consideration,  and 
the  son  has  never  asserted  his  equitable  title 
acquired  by  possession  and  compliance  with 
the  conditions  of  the  gift,  equity  will  not  en- 
force performance  of  the  agreement  to  convey 
the  legal  title.  Id. 

7.  Equity  will  enforce  a  verbal  promise  by 
a  father  to  his  son,  in  consideration  of  love  and 
afTection,  to  give  him  land  and  make  him  a  deed 
therefor,  if  the  son,  induced  by  such  promise, 
has  taken  possession  of  the  land  and  expended 
on  it  labor  and  money  in  improvements.         Id. 

Notes  and  Briefs. 

See  also  Vendor  Ain>  Purohasbr. 

Specific  performance  of  gift  of,  or  verbal  con- 
tract for,  lands;  part  performance.  323 

STATE.    See  Officers,  1. 

STATUTE    OF    FRAUDS.     See    CoK- 
TRAcre,  8-6. 

STATUTE    OF    LIMITATIONS.    See 

LiHITATION  OF  ACTIONS. 

STATUTES.    See  also  Courts,  5,  6. 

1.  The  Oregon  Constitution  has  vested  in  the 
Legislature  the  power  to  declare  in  the  body  or 
preamble  of  an  Act  the  emergencies  by  wfiich 
It  may  be  put  in  force  in  less  than  ninely  days 
after  the  ao joumment  of  the  session;  and  when 
the  emergency  is  specified  in  the  Act,  the  same 
is  conclusive  upon  the  courts,  and  is  not  review- 
able.   Biggs  v.  McBride  (Or.)  115 

2.  A  statute  which  contains  an  emergency 
clause  stating  that  it  "shall  take  effect  and  be 
in  force  from  and  after  its  approval  by  the  gov- 
ernor," or  "from  and  after  its  passage,"  takes 
effect  when  the  law-making  power  nas  done 
every  act  or  thing  necessary  under  the  Consti- 
tution to  its  complete  enactment  as  a  law.    Id. 

8.  An  Act  which  passes  both  Houses  of  the 
Legislature,  and  which  contains  an  emergoncv 
clause  followed  by  the  words  "the  same  sball 
take  effect  and  be  in  force  from  and  after  its 
approval  by  the  governor,"  but  which  the  gov- 
ernor never  approves,  but  vetoes,  and  the  same 
is  then  duly  passed  by  both  Houses  by  the 
necessary  majorities, — notwithstanding  the  ve- 
to, takes  effect  and  is  in  force  from  and  after 
its  passage.  Id. 

4.  The  Pennsylvania  Act  of  Apnl  13, 18S7 
(P.  L.  22),  authorizing  the  Legislature  to  estab- 
lish separate  orphans'  courts  in  counties  of  a 
certain  class,  applies  to  all  counties  of  that 
class,  and  is  not  local  in  its  operation.  Beid  v. 
Smoulter  (Pa.)  617 

5.  Several  statutes  relating  to  the  same  priv- 
ilege or  franchise  and  conferring  rights  on  tbe 


Stock  ajnd  Pkoduck  ExcHAivaE— Tbadbmark. 
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fiame  grantee  must  be  treated  in  pari  materia, 
with  a  view  to  their  purpose  and  effect,  and  to 
ascertain  the  rights  taken  under  them.  %• 
raettse  Water  Oo.  ▼.  Syracuse  (N.  Y.)  546 

6.  A  thing  which  is  within  the  intention 
of  the  makers  of  a  statute  is  as  much  within 
the  statute  as  if  it  were  within  the  letter;  and  a 
thing  which  is  within  the  letter  of  the  statute 
19  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers.  Riggs  y.  Palmer 
(N.  Y.)  840 

7.  When  statutes  confer  powers,  impose 
duties,  and  provide  for  the  accomplishment  of 
various  objects,  they  are  necessarily  couched 
in  general  terms,  but  they  carry  with  them  by 
implication  all  the  powers,  duties,  and  exemp- 
tions necessaiy  to  accomplish  the  objects  there- 
by sought  to  be  attained.  Be  Neagte  (C.  C.  N. 
D.  Cal.)  78 

8.  When,  in  enacting  a  statute,  the  Legis- 
lature copies  the  language  of  a  foreign  statute, 
it  will  be  presumed  to  have  adopted  the  con- 
struction already  given  by  the  courts  to  the 
copied  statute.  EyaUe  v.  MeeJuinies  Mills 
(Mass.)  667 

9.  Repeal  of  a  statute  will  not  be  implied  if 
an  unconstitutional  result  would  be  produced 
thereby.    Beid  v.  Smoulter  (Pa.)  617 

Notes  and  Bbosfs. 

Sufficiency  of  title.  852 

Rules  of  construction;  exceptions;  remedy 


for  defects. 


840 


Construction;    in   derogation   of   common 
law.  668 

Construction;  technical  rulea  48 

Construction  of  adopted  statute.  667 

Time  of  taking  effect;  emergency  clause.  115 

Effect  of  repeal  on  suit.  815 


STOCK       AND       PRODUCE 

CHANGE.    See  Sufflembntabt  Pbo- 
ceedinob,  1. 

Notes  aitd  Bbibfs. 
Property  in  seat.  714 

SUBROGATION. 

Notes  Aim  Bbibf& 

Equitable  doctrine  of;  right  [of  surety;  of 
mortgagor;  rights  in  collateral  securities.    276 

SUPPLEMENTARY  PROCEED- 

INGS. 

1.  Proceedings  supplementary  to  execution 
bein^  intended  to  take  the  place  of  a  creditors' 
bill,  It  is  proper,  in  such  proceedings,  to  order 
an  execution  debtor  to  make  an  assi^ment  to 
a  receiver  of  his  title  to  an  interest  m  a  stock 
exchange.    Habenicht  v.  Lissak  (CaL)         718 

2.  A  seat  or  membership  in  a  stock  exchange 
is  property  subject  to  be  applied  to  the  debts 
of  the  owner,  although  the  constitution  and  by- 
laws of  the  exchange  provide  that  "no  member 
under  any  circumstances  shall  be  deemed  to 
have  or  claim  or  possess  any  individual  right, 
title,  or  interest  in  the  property  or  assets  of  the 
association,  except   when  the  same  shall  be 
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finally  dissolved,"  and  that  any  application 
for  membership  may  be  rejected.  Id, 


See  also  Dowbb,  7,  8;  Estoppel, 
7;  EviDENCB,  12;  HoMESTEAJ);  Mobt- 
GAGE,  1;  Municipal  Coj^obationb, 
Notes  Aim  Bbeefs. 

1.  An  Act  of  the  Legislature  subjecting 
to  mimicipal  taxation  the  land  of  a  person  liv- 
ing on  a  farm  outside  of  a  city  proper,  but 
within  the  corporate  limits,  and  beyond  such 
adjacent  districts  as  will  be  benefitea  by  muni- 
cipal expenditures,  violates  U.  8.  Const,  amend. 
6,  prohibiting  the  taking  of  private  property  for 
public  use  without  jast  compensation.  Terri- 
tory V.  Daniels  (Utah)  444 

2.  Under  the  Iowa  statute,  the  fact  that  an 
assessment  for  one  year  had  been  \i8ed  for  the 
levy  of  general  taxes  will  not  invalidate  its  use 
the  next  year  for  the  levy  of  railroad-aid  taxes 
voted  in  the  year  when  the  assessment  was 
made.  Oantillon  ▼.  Dulniqtte  dt  JV.  W.  B,  Co. 
(Iowa)  726 

TELEGRAPH  COMPANIES.    See  also 
Evidence,  15;  Tbial,  10. 

A  stipulation  by  a  telegraph  company  limit- 
ing its  liability  for  mistakes,  whether  negligent 
or  otherwise,  in  transmitting  messages,  unless 
they  are  repeated,  is  notunlawfuL  Western  U. 
TOeg,  Oo.  v.  Stevenson  (Pa.)  515 

Notes  and  Bbiefb. 
Liability  for  mistake  in  message.  515 

TELEPHONE    COMPANIES. 

1.  A  telephone  company  cannot  discriminate 
between  those  with  whom  it  does  business,  so 
as  to  allow  its  facilities  to  one  telegraph  com- 
pany and  not  to  another.  Commerdai  U. 
TeUg,  Co,  v.  New  England  Tdeph.  d  Teleg.  Co. 
(Vt.)  161 

2.  A  telephone  company  is  not  warranted  in 
discriminating  between  those  to  whom  it  shall 
furnish  its  facilities,  because  its  contract  by 
which  it  holds  a  license  of  the  patent  prohibits 
it  from  allowing  certain  portions  of  the 'public 
to  use  the  patent,  as  such  a  contract  is  a^inst 
public  policy  and  void.  8uch  contract  is  not 
sustained  by  the  provision  of  U.  8.  Rev.  Stat. 
^4884,  giving  a  patentee  the  exclusive  right  to 
make,  use,  or  vend  the  patent.  Id. 

Notes  and  Bbiefb. 

State  regulation;  as  common  carriers;  dis- 
crimination. 161 


TIME. 

Notes  and  Briefs. 
Computation;  excluding  first  day. 

TOWN.    See  PUilboads,  8. 
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TRADEMARK.    See  also  Injunction,  7. 
8. 

1.  "Sonman,"  not  being  the  name  of  a  pri- 
vate estate,  but  that  of  a  large  boundary  of 
land  containing  a  number  of  separate  pnvate 
estates  owned  by  a  number  of  different  person.^ 


j^sa 


I'heaties— Trial,  IIL 


M  engaged  in  the  same  business  of  mining  and 
ahippmg  coal,  cannot  be  adopted  as  a  trade- 
name to  the  exclusion  of  others.  Lamghman  v. 
Piper  (Pa.)  699 

2.  A  merely  geographical  name  cannot  in 

general  be  used  as  a  trademark,  especiallj  when 

the  article  to  which  it  is  applied  Cb  the  product 

-of  the  place  named.  Id, 

8.  No  properly  can  be  acquired  in  any 
word,  mark,  or  device  which  denotes  merely 
:tiie  nature,  kind,  or  quality  of  an  article,     la. 

4.  The  tradename  of  any  natural  product 
or  other  article  of  manufacture  upon  which  a 
trademark  cannot  conveniently  be  affixed, 
though  not  strictly  a  trademark,  is  a  species  of 
propierty,  and  will,  as  a  general  rule,  be  pro- 
tected in  like  manner.  Id, 

5.  Everyone  is  at  liberty  to  affix  to  the 
product  of  his  own  manufacture  any  symbol 
or  device  not  previously  appropriated,  which 
will  distinguicii  it  from  articles  of  the  same 
general  nature  manufactured  or  sold  by  others. 

Id. 

6.  The  United  States  Act  of  1876  impos- 
ing penalties  for  infringement  of  trademarks 
fell  with  the  decision  of  the  Supreme  Court 
of  the  United  States  that  the  Act  of  1870, 
to  which  it  referred,  was  unconstitutional 
( United  State*  v.  8t^eM,  100  U.  S.  82,  26  L. 
ed.  660).  Such  Act  of  1870  was  not  vivified 
or  given  operative  force  by  the  Act  of  1881  in 
reference  to  trademarks.  UnUed  SUUes  v. 
Eoeh  (C.  C.  E.  D.  Mo.)  180 

Notbsaud  Bbibfs. 

Trademarks;  under  United  States  statutes. 

699 
Infringement  of ;  liability.  616 

TREATIES.  See  also  Inbiaks;  Public 
Lands,  1. 

If  any  provisions  of  the  Immigration  Act 
are  in  conflict  with  a  pre-existing  treaty  with 
a  foreign  nation,  the  provisions  of  the  Act 
must  prevail  in  all  Judicial  courts  of  this 
country.  Thingvalla  Line  v.  United  States 
(Ct  CI.)  186 

TRESPASS.  See  also  Levy  Am)  Sbiz- 
OBB,  9-11;  LicENSB,  7;  Nbqligencb. 
2-4. 

• 

While  defendant  in  trespass  may,  under  the 
plea  that  plaintiff  did  not  own  the  property  at 
the  time,  show  right  to  possession  in  a  third  I 
person  under  whom  he  claims  or  with  whose 
title  his  claim  is  connected,  yet  he  cannot  show 
the  right  in  a  third  i)erson  unless  he  connects 
his  own  claim  therewith.  Omafia  db  Q,  Smeli- 
ing  dh  B.  Co,  v.  Tabor  (Colo.)  236 

TRIAL. 

I.  Juby;  Right  to. 

II.   COMDCOT  AND    DISPOSAL. 

III.  QuBSTioKs  OP  Law  and  op  Factt. 

IV.  Instbuctions;  DiBKCTiNa  Verdict. 
V.  Vbbdict. 

NOTBS  AND  BbIEPB. 

See  also  Highways,  11;  Witnesses,  4. 
6  L.  K.  A. 


1.  JcTBY;  Right  to. 

1.  A  statute  regulating  the  abatement  cf  a 
nuisance  is  not  invalid  because  it  makes  no  pro- 
vision for  a  trial  by  jury,  where  another  stat- 
ute provides  for  such  trial  in  equity  when 
deemed  by  the  court  to  be  desirable,  and  in 
cases  in  equity  m  which  defendants  have  a  cod- 
stitutional  right  to  such  a  trial,  the  coorls  se- 
cure it  to  them.     Carleton  v.  Iitiffg(MaaB,)  193 

2.  In  hearings  upon  applications  for  pre- 
liminary injunctions  and  orders  pendente  lite  in 
suits  in  equity,  the  parties  have  no  constitu- 
tional right  to  a  trial  by  jury.  Id, 

8.  Mich.  Laws  1887,  p.  358,  providing  for  jury 
trials  in  chancery  cases  the  same  as  at  law,  up- 
on demand  of  either  party,  and  giving  the  ver- 
dicts the  same  effect^  and  providing  for  the 
mnkine  and  settling  of  the  case  upon  appeal, 
is  invalid  and  inoperative,  as,  in  providing  for 
such  jury  trial  it  takes  away  the  functions  of 
ludges  in  chancery  cases,  and  precludes  possi- 
bilitv  of  granting  the  specific  relief  of  different 
kinds  required  by  the  various  interests  involved, 
and  provides  for  an  impossible  separation  of 
the  law  and  the  fact,  ana  as  it  provides  no  ade- 
quate way  of  getting  the  case  properly  in  the 
supreme  court  on  appeal.  Br&um  ▼•  'EalamO' 
too  Oireuit  Judge  (Mich.)  2S6 

4.  Certain  acts  which  are  indictable  as  of- 
fenses against  the  State  may  also  be,  by  the 
Legislature,  constituted  offenses  against  the  po- 
lice regulations  of  municipalities,  so  as  to  sub- 
ject the  offender  to  the  mode  of  trial  incident 
to  proceedings  for  the  violation  of  ordinances; 
ana  if  in  such  cases  the  Legislature  has  not 
made  special  provision  for  a  trial  by  jury,  it 
cannot  be  demanded  as  a  matter  of  right. 
State,  Biley,  t.  Trenton  (N.  J.)  353 

5.  In  an  action  against  a  city  for  damages 
resulting  from  an  in jurv  received  by  reason  of 
a  defect  in  a  street  or  sidewalk,  the  fact  that  a 
juror  is  a  resident  taxpayer  of  the  city  is  a  good 
cause  of  challenge  to  such  juror.  Cht^en  v. 
England  (Ind.)  253 

6.  The  fact  that  one  called  as  a  talesman  has 
served  in  the  same  court  as  a  talesman  some 
days  before,  at  the  same  term,  is  a  cause  for 
challenge,  under  Ind.  Rev.  Stat.  1881,  §  1395, 
making  it  unlawful  for  an  officer  to  select  any 
person  who  has  served  during  the  year  imme- 
diately preceding.  Id. 

II.  Conduct  and  Disposal. 

7.  The  constitutional  right  of  a  person 
charged  with  a  felon v  to  be  present  during  bis 
trial  is  not  infringed  bv  a  statute  which~ner> 
mits  the  trial  to  proceed  in  his  absence,  it  he 
absents  himself  pending  the  trial.  Gore  v. 
^ate  (Ark.)  832 

8.  Counsel  have  no  right  to  give  their 
opinions  in  argument,  or  to  speak  of  things  not 
proven  in  respect  to  the  character  of  witnesses 
m  the  case.  Broughton  v.  MeOrew  (C.  C.  P. 
Ind.)  406 

9.  There  is  no  error  in  allowing  counsel  to 
comment  upon  the  failure  of  the  defendant  to 
produce  witnesses.  Kircher  t.  Mihoa^ikee  M^ 
chaniee  Miit.  Ins.  Oo,  (Wis.)  779 

III.  QuBsnoNS  OF  Law  and  of  Fact. 

10.  Whether  a  telegraph  company,  by  oral- 
ly receiving  and  delivering  messages  relating 
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to  oil-market  quotations,  where  the  exi^Dcies 
<)o  not  give  time  to  write  the  messages,  intends 
to  relieve  its  patrons  from  the  stipu&tions  con- 
tained in  its  printed  blanks,  is  a  question  for  the 
jury.  Western  U.  TeUg.Ch.v,  8teien8on(PtL,)515 

11.  Whether  a  certain  use  of  an  upper  story 
of  an  insured  building  materially  increased  the 
hazard  and  risk  of  the  insurer  is  one  of  fact  for 
the  jury.  Kireher  v.  Milwaukee  Meckanics 
Mut.  Ins,  Co,  (Wis.)  779 

12.  In  an  action  for  libel,  it  is  a  question  for 
the  jury  to  determine  whether  the  publication 
meant  what  it  is  alleged  to  mean  in  the  Iduu- 
•endo.    Hayes  v.  Press  Oo.  (Pa.)  643 

13.  Whether  a  published  statement  that  a 
judgment  has  been  recovered  agaiost  a  person 
IS  libelous  per  a^  is  a  question  of  law  for  the 
•court.     Woodruff  v.  Bradsireet  Go.  (N..  Y.)  555 

14.  A.  person  traveling  upon  a  public  street 
in  a  populous  city  on  a  dark,  rainy  night,  with 
lier  umbrella  up,  after  passing  the  first  gate  at 
a  railroad  crossing,  where  no  warning  is  given, 
cannot  be  held  negligent,  as  a  matter  of  law,  in 
failing  to  look  before  passing  under  the  second 
gate  to  see  whether  it  is  coming  down;  but  it 
is  a  question  for  the  jury.  Feeney  v.  Long 
Island  R.  Co.  (N.  Y.)  544 

15.  A  brakeman  cannot  be  held  liable  for 
contributory  negligence,  as  a  matter  of  law, 
iMicause  he  attempted  to  couple  cars  after  see- 
ing, when  they  were  almost  together,  that  one 
bumper  was  lower  than  the  other,  unless  it  ap- 
pears that  he  saw  that  it  would  pass  under  the 
other.  Ooodrieh  v.  Hfew  York  U,  dk  H.  R.  R. 
Co.  (N.  Y.)  750 

rv.  Instructions;  Directing  Verdict. 

16.  In  an  instruction  that  plaintiff  cannot  re- 
cover for  the  loss  of  property  insured  because 
be  was  not  the  unconditional  owner,  the  fact 
that  he  is  termed  a  lessee  or  bailee,  instead  of 
a  conditional  owner,  is  immaterial.  Westches- 
Ur  F.  Ins.  Co.  v.  Weaver  (Md.)  478 

17.  An  instruction  in  an  action  for  negli- 
gence, to  the  effect  that  the  plaintiff,  in  oraer 
to  recover,  must  prove  his  case  to  the  satisfac- 
tion of  the  jury  by  a  preponderance  of  evi- 
dence, is  correct,  without  the  addition  of  words 
"and  to  a  moral  certainty."  TreadweU  v. 
WMitier  (Cal.)  498 

18.  An  instruction  assuming  that  persons  did 
certain  acts  and  made  certain  declarations  as  to 
which  the  evidence  is  conflicting,  is  erroneous. 
State  V.  Potts  (Iowa)  814 

19.  If  proof  of  a  fact  is  so  preponderating 
that  a  verdict  against  it  would  be  set  aside  by 
the  court  as  contrary  to  the  evidence,  it  is  the 
duty  of  the  court  to  direct  a  verdict.  EaU  v. 
J3tev€}is  (N.  Y.)  802 

20.  Where  both  paries  ask  the  court  tq  di- 
rect a  verdict,  the  court  is  at  liberty  to  draw 
the  same  inferences  from  the  proofs  which  the 
jury  would  have  been  justifi^  in  drawing  if 
the  case  had  been  submitted  as  a  matter  of  fact 
to  them.  People  v.  Horlh  River  Sugar  Rtf.  Co. 
(N.  Y.  Sup.  Ct.)  886 

V.  Verdict. 

21.  A  verdict  simply  **  for  the  plaintiff"  in  an 
actiou  upon  promissory  notes  and  an  account 
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stated,  in  which  the  pleas  are  nonassumpsit  and 
set-off,  neither  the  damages  nor  the  amount 
plaintiff  is  entitled  to  recover  being  fixed,  is  fa- 
taUy  defective.     Oaitherv.  Wiliner(IM,)  756 

22.  An  amendment,  by  direction  of  the 
court,  of  a  sealed  verdict  rendered  simply  **  for 
the  plaintiff,"  in  an  action  on  contract,  made 
after  it  had  been  received  and  recorded  and  the 
jur^  had  separated,  by  filling  in  the  amount 
claimed  by  plaintiff,  is  erroneous  as  an  invasion 
by  the  court  of  the  exclusive  province  of  the 
jury,  especially  in  the  absence  of  anything  in 
the  record  to  show  what  the  amount  of  the  re- 
covery should  be  in  case  the  verdict  was  for 
plaintiff.  Id. 

Notes  and  Brief& 

See  also  Criminal  Law. 

Competency  of  juror.  254 

Question  for  jury  as  to  libel.  643 

Effect  of  verdict  in  equity.  226 

General  verdict;  amendment;  sending  out 
jury  to  correct.  756 

TROVER. 

Sale  of  ore  by  a  trespasser  who  has  minied  it 
makes  the  purchaser  guilty  of  conversion, 
whether  or  not  he  has  knowledge  of  the  seller's 
lack  of  right  to  it.  Omaha  d  0.  Smelting  dtR. 
Co.  V.  Tai^  (Colo.)  28Q 

Notes  and  Briefs. 

When  lies;  for  conversion  of  ore;  titlo  of 
plaintiff.  288 

TRUSTS.  See  also  Executors  and  Ad- 
ministrators, 8;  Mortgage,  12;  Prin- 
ciFAii  AND  Agent,  1,  2;  Sale.  18. 

1.  When  a  father,  verbally  promising  to 
give  land  to  his  son  in  consideration  of  love 
and  affection,  upon  condition  that  the  son 
makes  certain  improvements  within  a  specified 
time,  has  put  the  son  in  possession,  and  the  lat- 
ter has  fulfilled  the  conditions  precedent  nnd 
thereby  acquired  the  equitable  title,  equity  will 
regard  the  father  as  trustee  for  the  son;  and 
the  latter's  possession  conveys  notice  to  tlie 
world  of  his  equitable  title  and  of  his  right  to 
the  legal  title.    Frame  v.  Frame  ( W.  Va.)  323 

2.  A  trustee  cannot  request  instructions  of 
the  court  as  to  what  may  be-  his  duty  upon  the 
happening  of  future  contingencies.  Bulla/rd  v. 
Chandler  (Mass.)  104 

3.  A  married  woman  who  has  constituted 
herself  a  trustee  in  the  State  where  the  trust 
fund  remains  is  not  devested  of  her  title  to  the 
fund  by  removal  to  another  State  by  the  laws 
of  which  she  could  not  l)e  appointed  a  trustee. 
ScMuter  v.  Bowery  Sav.  BankQ^.  Y.)  541 

Notes  and  Briefs. 

Purchase  by  trustee  at  his  own  sale.         169 
Constructive;  when  arise.  180 

TURNPIKE  COMPANIES. 

1.  A  turnpike  company  has  no  power  to  take 
a  public  road,  under  a  charter  which  does  not 
expressly  give  such  power,  but  merely  fixes  its 
termini  at  points  on  such  road,  which  ruhsia 
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a  nearly,  but  not  quite,  direct  line  between  socb 
termini,  where  there  is  nothing,  except  the 
matter  of  expense,  to  prevent  constructing  the 
turnpike  without  taking  such  public  road. 
Uroffy.  Bird  in  Hand  Tump.  Co.  (Pa.)      661 

2.  However  bad  the  condition  of  a  public 
road,  its  condition  is  no  justification  to. a  turn- 
pike company  for  taking  it  as  the  line  of  a  turn- 
pike. Id. 

UNITED  STATES. 

1.  The  national  government  has  power  to 
command  obedience  to  its  laws,  to  preserve 
order,  and  to  keep  the  peace,  in  matters  affect- 
ing national  interests;  and  no  person  or  power 
in  the  land  has  a  right  to  resist  or  question  its 
authority  so  long  as  it  keeps  within  the  bounds 
of  its  jurisdiction.  Ba  Neagle  (C.  0.  N.  D. 
Cal.)  78 

2.  All  the  law  of  the  United  States  is  not 
specifically  expressed  in  statutorv  enactments. 
Many  powers  are  necessarily  inherent  in  the 
various  departments  of  the  government,  with- 
out which  the  government  could  not  perform 
functions  necessary  to  its  existence.  The  ex- 
ercise of  such  powers  is^evertheless,  in  pursu- 
ance of  the  laws  of  the  United  States.  Id. 

USURY. 

1.  The  defense  of  usury  is  personal  to  the 
borrower  and  his  sureties  and  privies.  CJumey 
V.  Dunlap  (Neb.)  465 

2.  h  mere  purchaser  of  the  equity  of  re- 
demption, being  neither  surety  nor  pnvy,  can- 
not avail  himself  of  the  usurious  contract  of 
his  grantor  in  a  mortgage  to  which  he  is  a 
stranger,  and  plead  usury  in  such    contract. 

Id. 

NOTEB  AND  BbIEFS. 

Usury  as  a  defense;  must  be  distinctly  set  up; 
must  be  proved  as  laid.  465 

VENDQIt  AND   PURCHASER.     See 

also  Specific  Pebfobhanoe,  6. 

1.  An  express  stipulation  in  a  contract  of 
sale  of  land,  that  the  vendee  is  to  take  the  land 
subject  to  a  specified  incumbrance,  shows  an 
intention  of  the  parties  that  there  is  to  be  no 
other  incumbrance.    Moarey.  Williams  (N.  Y.) 

654 

2.  A  good  title  means,  not  merely  a  title 
valid  in  fact,  but  a  marketable  title  which  can 
again  be  sold  to  a  reasonable  purchaser,  or 
mortgaged  to  a  person  of  reasonable  prudence. 

Id. 

8.  A  purchaser  will  not  generally  be  com- 
pelled to  take  a  title  when  there  is  a  defect  in 
the  record  title  which  can  be  cured  only  by 
resort  to  parol  evidence,  or  when  there  is  an 
apparent  incumbrance  which  can  be  removed 
or  defeated  only  by  such  evidence.  Id. 

4.  A  judgment  docketed  against  a  man 
holding  the  title  to  premises  in  his  own  name, 
but  in  fact  in  the  right  of  a  firm  to  which  he 
belongs,  is  a  cloud  on  the  title  of  his  grantee  to 
whom,  by  a  deed  reciting  the  facts  as  to  the  title, 
he  conveys  the  premises  m  trust  to  sell  the  same 
to  pay  an  indebtedness  of  the  firm,  such  that  a 
purchaser  by  contract  from  the  trustee  may  re- 
fuse to  complete  his  purchase.  Id. 
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6.  A  purchaser,  after  the  making  of  a  deed 
and  taking  possession  thereunder,  is  not,  in  the 
absence  oi  fraud,  entitled  to  rescission,  or  Uy 
resist  payment  of  the  purchase  money,  so  long 
as  he  remains  in  possession,  unless  the  seller  is 
insolvent.  Kansas  Oily  Land  Co.  v.  HiU 
(Tenn.)  4& 

Notes  krt>  Bbiefs. 

Vendor  and  purchaser;  defective  title;  rif  ht 
of  purchaser.  654 

Belief  for  failure  of  title;  in  case  of  fraud; 
defense  against  mortgage;  relief  in  equity; 
remedy  on  covenants.  4S^ 

Rights  of  successive  purchasers  of  portions 
of  mortgaged  land.  276 

VERDICT.      See    New    Tbial;    Tbial, 
NotEs  Ain>  Bbiefs. 

VOTERS  AND  ELECTIONS.    See  Is- 

junction,  9. 

Notes  and  Bbiefs. 
Contests  of  elections.  835 

WATER  COMPANIES.    See  also  Muni- 
cipal COBFOBATIONS,  2,  '6. 

A  grant  by  a  city  to  a  water  company,. 
for  the  purpose  of  supplying  the  dty  with 
water,  of  the  right  to  purchase  necessary  real 
estate,  upon  the  condition  that  the  company 
shall,  when  requested,  furnish  water  to  the  city 
for  fires  and  other  purposes,  is  not  a  grant  of 
an  exclusive  privilege  which  will  cut  off  all 
competition  ui  furnishing  water  to  the  city  and 
its  inhabitants.  Syracuse  Water  Co.  t.  Syra- 
cuse (N.  T.)  546 

WATERS   AND   WATERCOURSES. 

See  also  Covenant,  1,  2;  Evidence,  &. 

1.  Waters  of  a  river  which  can  be  used  by 
vessels  only  for  the  transportation  of  person* 
and  property  between  different  places  in  the 
same  State  are  not  within  the  maritime  jnris- 
diction  of  the  United  States.  Cam,  t.  Kiny 
(Mass.)  536 

2.  On  the  admission  of  a  new  State  intc 
the  Union,  the  "shore"  or  tide  lands  therein 
not  disposed  of  by  the  United  States  priot 
thereto  become  the  property  of  the  State.  C^xst 
V.  Loftus  (C.  C.  D.  Or.)  684 

8.  The  owner  of  land  abutting  on  "shore"  or 
tide  lands  in  Oregon,  and  not  disposed  of  by 
the  United  States^or  the  State,  has  a  right  of 
access  from  his  land  to  l^e  water,  and  may, 
subject  to  the  power  .of  the  Legislature,  er^ 
and  maintain  a  private  wharf  for  his  own  con- 
venience, so  lon^  as  he  does  not  materially  in- 
terfere with  thenghtsof  the  general  public.  Id. 

4«  The  public  in  West  Virginia  have  a 
right  to  use  as  a  highway  not  only  tidal  riverSr 
in  which  the  tide  ebbs  and  flows,  and  fresh- 
water rivers  capable  of  being  profitably  used 
to  carry  on  commerce  in  their  natural  state 
without  artificial  improvements,  but  also  float- 
able streams, — ^that  is,  such  streams  as  are  capa- 
ble of  being  profitably  used  by  the  public  in 
their  natural  state  to  float  logs  or  timber  or  the 
products  of  mines  or  tillage  to  markets  or  milK 
i^aston  V.  Mace  (W.  Va.)  «9^ 
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6.  To  be  a  floatable  stream  so  as  to  entitle 
tbe  public  to  use  it  as  a  public  bigbw^,  tbe 
stream  used  not  be  at  all  times  capable  or  float- 
•iog  logs,  but  it  vrill  suffice  that,  when  the  water 
is  Tiigb,  it  is  thus  capable  for  such  a  length  of 
time  as  would  make  it  useful  and  profitable  for 
the  public  to  so  use  it  as  a  highway  to  float  logs 
to  mill  or  market.  Id. 

6.  If  a  creek  above  the  ebb  and  flow  of  the 
tides,  which  is  a  tributary  of  a  navigable  river, 
is  a  navigable  stream,  it  is  a  public  highway, 
and  may  not  be  obstructed.  Morriaon  v.  Cole- 
man (Ala.)  884 

7.  A  fresh- water  stream,  'above  tide  water, 
is  navigable  and  a  public  highway  only  when 
it  is  susceptible  of  being  used,  in  ordinary  con- 
-dition,  for  a  highway  of  commerce.  Id, 

8.  A  fresh-water  stream  to  be  navigable 
must,  for  a  season  or  considerable  part  of  the 
^ear,  contain  a  sufficient  depth  of  water  to  fit 
It  for  transportation.  Id, 

9.  A  fresh-water  stream  having  the  requi- 
site volume  of  water  only  occasionally  as  the 
result  of  freshets,  and  for  brief  perio(U,  is  un- 
navigable  and  private  property.  Id,' 

10.  A  creek  flowing  in  a  zigzag  direction 
through  a  municipal  corporation,  and  which 
is  fed  by  mountain  springs,  and  swollen  at 
limes  by  sudden  rains  and  melting  snows,  is, 
at  least  so  far  as  it  interferes  with  and  crosses 
the  streets  and  alleys  of  the  cit^,  within  its  con- 
trol and  subject  to  its  municipal  power,  al- 
ttiough  the  city  may  not,  perhaps,  be  author- 
ized to  divert  it  from  land  and  lots  of  persons 
who  may  insist  upon  their  rights  as  to  the  nat- 
ural channel  of  the  stream.  McOuire  v. 
Bapid  City  (Dak.)  752 

11.  The  Massachusetts  ordinance  of  1647, 
which  gave  to  the  proprietor  of  the  upland 
property  hi  the  shore  between  high  and  low 
water  mark,  secured  to  such  proprietor,  not 
•merely  an  easement,  but  a  property  in  the  land 
dn  fee,  with  power  to  reclaim  it  by  buildine 
wharves  so  as  to  exclude  navigation,  provided 
lie  did  not  cut  off  his  neighbors'  access  to  their 
houses  or  lands.  Henry  v.  Netdburyport 
(Mass.)  179- 

12.  An  owner  of  land  situated  in  the  vicin- 
ity of  tide-water  has  not  the  right  to  have  the 
'water  flow  over  the  premises  of  others  owning 
flats  or  the  shore  between  high  and  low  water 
marks  to  his  own  land.  Id. 

18.  The  owner  of  lands  not  accessible  by 
navigation  from  the  sea  has  no  cause  of  com- 
plaint because  of  beine  deprived,  by  the  erec- 
tion of  wharves  or  by  the  filling  up  of  flats,  of 
the  ebb  and  flow  of  the  tide  to  his  premises,  or 
the  right  thereby  to  drain  over  tlie  lands  of 
•others.  Id. 

14.  Mass.  Stat.  1866,  chap.  149,  as  embod- 
ied in  Mass.  Pub.  Stat.  chap.  9,  giving  to  the 
harbor  commissioners  the  care  and  supervision 
of  the  tide- waters  and  the  flats,  confers  no  ad- 
ditional rights  upon  adjacent  or  coterminous 
proprietors.  Id, 

15.  A  riparian  owner  conveying  land  may 
reserve  to  himself  the  right  to  build  wharves 
■out  into  the  water  from  such  land.    Parker  v. 

WeU  Coasi  Packing  Co.  (Or.)  61 

16.  An  owner  of  land  bounded  by  naviga- 
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hie  waters  is  entitled  to  build  wharves  out  to 
such  a  depth  of  water  as  will  enable  ships  and 
vessels  navigating  to  touch  at  such  wharves  and 
receive  andf  discbarge  freight,  and  has  the 
right  to  use  the  shore  in  front  of  bis  land  for 
any  purpose  not  inconsistent  with  the  rights  of 
the  public.  Id, 

Notes  akd  Bbibps. 

Watercourses  deflned;  navigable  water- 
courses; right  to  use;  obstruction  of.  892 

Rights  of  new  States:  sea-shore  under  com- 
mon law;  proprietorship  of  lands  bounded  by 
sea-shore;  littoral  proprietor;  rights  of;  title 
to  islands;  batture  to  bed  of  river;  alluvion, 
accretion,  and  dereliction;  transfer  of  title  by 
erosion  or  submergence;  reclamation  of  sub- 
merged land.  684 

Supervision  of  harbdr  commissioners.      179 

Rights  of  riparian  owners  on  navigable 
streams;  rule  in  various  States.  61 

Discharge  of  surface  water  by  drains.      126 

Obstruction  of  gutters  and  sewers.  798 

Right  of  drainage  into;  throwing  in  refuse. 

180 

Small  creeks  not  navigable.  884 

WHARFAGE  AND  WHARVES,  See 

Waters  and  Watercoubseb,  8. 

Notes  Aim  Bbiets. 
Wharves;  right  to  build.  685 

WILLS.  See  also  Charitable  Uses,  8; 
Descent  andDi^tribdtion;  Joint  Ten- 
ants AND  Tenants  in  Common;  Plead- 
ing, 4;  Rbaj^  Property,  2,  8. 

1.  A  person  to  whom  by  will  a  'sum  of 
money  is  given,  to  revert  after  his  death  to  the 
town  on  condition  that  it  shall  support  a  min- 
ister, the  interest  accruing  to  help  pay  his 
salary,  and  on  failure  of  this  condition  to  re- 
vert to  testator's  heirs  at  law,  is  entitled  to  the 
interest  of  the  money  only;  and  where  the  ex 
ecutors  are  appointed  as  trustees  they  should 
pay  him  only  the  income.  BuUard  v.  Chand 
Ur  (Mass.)  104 

2.  Although  the  statute  requires  a  will  to 
be  in  writing,  yet  where  a  will  required  certain 
propertv  given  to  a  person  named  to  be  dis 
tributed  bpr  him  "  according  to  private  instruc- 
tions I  give  him;"  which'  instructions  were 
verbal  and  directed  payment  of  the  property, 
which  is  in  a  foreign  country,  to  relatives  m 
that  country, — equity  will  carry  out  the  inten- 
tion by  charging  the  legatee  with  a  construc- 
tive trust  in  favor  of  the  beneficiaries  named 
in  the  private  instructions  to  him,  as  against 
the  other  heirs;  and  he  will  not  be  charged 
with  a  trust  in  favor  of  the  latter.  Curdy  v. 
Berton  (Cal.)  189 

3.  A  bequest  to  testator's  daughters,  which 
provides  that  in  case  either  of  them  shall  be- 
come a  widow,  or  otherwise  become  lawfully 
separated  from  her  husband,  she  shall  receive 
her  share  of  the  property  absolutely,  instead 
of  the  income,  which  is  given  to  her  while  she 
remains  a  wife,  is  not  void  as  against  public 
policy  on    the    ground    of    encouraging    the 
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daugbters  to  live  separate  or  be  divorced  from 
tbeir  busbanda.     Bom  v.  Sorstmann  (Cal.) 

577 

4.  Tbe  legatee  for  life  of  chattels  given  by 
will,  without  limitation  over  in  remainder, 
does  not  take  the  absolute  property  in  such 
chattels,  but  bis  estate  is  accountable  to  the  es- 
tate of  the  testator  for  all  chattels  converted 
by  bim  or  his  administrator  to  bis  use  or  tbe 
use  of  Lis  estate.    BartUtt  v.  PcUton  (W,  Va.) 

523 

5.  The  le^toe  for  life  of  chattels  devised 
without  limitation  over  in  remainder  has  tbe 
absolute  property  in  such  chattels  as  are  con- 
sumed in  tbeir  use.  Id. 

6.  To  vest  in  the  legatee  for  life  of  chattels 
devised  without  limitation  over  in  remainder, 
the  absolute  property  in  such  chattels  as  are 
consumed  in  their  use,  ,they  must  have  been 
given  to  such  legatee  as  a  specific,  and  not  as  a 
^neral,  legacy,  and  not  as  a  part  of  the  re- 
siduum. '  Id. 

7.  No  legacy  will  be  implied  unless  it  is 
necessanr  to  carry  out  tbe  manifest  and  plain 
intent  of  the  testator,  which  would  fail  unless 
such  implication  be  allowed.  Id. 

8.  The  words  "  next  of  kin,"  in  a  will, 
mean  the  nearest  blood  relations,  and  not  all 
those  who  would  take  under  the  Statute  of  Dis- 
tributions.   Fargo  v.  Miller  (Mass.)  600 

9.  On  a  residuary  gift  to  tbe  next  of  kin  of 
tbe  husband  of  testatrix,as  well  to  her  own  next 
of  kin,  where  tbe  latter  are  to  be  ascertained  as 
of  tbe  death  of  her  father,  the  husband's  next  of 
kin  will  be  ascertained  as  of  tbe  same  time. 

Id. 

10.  Tbe  time  of  ascertaining  tbe  next  of 
kin  of  testatrix,  who  are  to  take  under  a  resid- 
uary clause,  is  at  tbe  death  of  her  father,  who 
is  her  sole  next  of  kin  while  be  lives,  and  not  at 
her  own  death,  where  she,  in  preference  to  all 
other  legacies,  provides  in  the  will  for  his  com- 
fortable support  for  life,  even  to  tbe  extent  of 
iisin^  the  whole  estate  if  necessary,  but,  in  case 
of  bis  marriage  or  death,  directs  distribution  at 
once,  whether  or  not  the  time  would  be  thus 
fixed  by  the  mere  fact  that  he  was  her  sole  next 
of  kin.  Id. 

11.  A  direction  to  an  executor  to  divide 
land  among  certain  persons  named,  with  power 
to  sell  any  or  all  of  it  according  to  his  discre- 
tion, gives  him  authority  to  partition  it  in 
kind  or  sell  it    Anderson  v.  Butler  (8.  C.)    166 

12.  Power  by  a  will  to  an  executor  to  sell 
certain  land  and  divide  the  proceeds  among 
certain  legatees  named  is  not  revoked  by  a 
subsequent  codicil  giving  the  land  to  different 
parties  not  mentioned  in  the  power  of  sale, 
but  not  expresslv  revokinff^  the  Dower  given  in 
the  wiU.  Id. 
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18.  Deposits  by  a  father,  made  in  the  pres- 
ence of  his 'daughter,  of  money  in  abai^in 
her  name  and  for  her  use,  followed  by  other 
deposits  to  her  credit,  entered  in  a  passbook 
supplied  by  the  bank  and  delivered  by  him  to 
the  daughter,  althouffh  partly  made  after  the 
execution  of  his  will  giving  the  daughter  a 
pecuniary  le^cy,  will  not  operate  as  an 
ademption  or  any  portion  of  the  legacy.  lie 
Crawford  (N.  T.)  71 

Notes  akd  Briefs. 

Bill  for  construction  and  directions  to  trus- 
tees; equitable  conversion;  residuary  devise 
and  bequest.  li>4 

Meaning  of  *'  heirs*'  and  "legal  represcuia- 
tives,"  etc.  96 

Disinheriting  heir.  524 

Bequest  or  devise  to  "heirs  "or  "heirs  at 

law;"  gift  to  "  next  of  kin."  690 

Revocation  of.  840 

WITNESSES. 

1.  The  declaration  of  a  witness  that  he  bad 
never  seen  testatrix,  since  her  husband  died, 
when  she  was  fit  to  make  a  will,  is  not  ad- 
missible to  contradict  his  testimony  that 
during  that  time  she  had  been  at  his  house  tor 
several  months,  and  that  he  saw  no  change  in 
her  intelligence,  etc.,  also  relating  conver«i- 
tions  indicating  that  she  was  of  sound  mind, 
as  such  testimony  does  not  show  that  he  ever 
thought  she  was  fit  to  make  a  will.  WiUiam» 
V.  Spencer  (Mass.)  790 

2.  A  witness  who  has  resided  at  bis  present 
residence  for  about  fiw%  years,  where  be  is  wtll 
known,  cannot  be  impeached  by  proof  of  bis 
former  reputation  where  he  previously  re- 
sided.   State  y.  PotU(Loyi2i)  '  814 

3.  On  cross-examination  of  defendant,  sued 
as  an  indorser,  it  may  be  shown,  in  order 
to  prove  tbe  extent  of  his  interest,  that  in  tbe 
event  of  defeat  he  will  have  to  pay  the  whole 
judgment,  without  any  prospect  of  reimburse- 
ment, because  of  the  maker's  insolvencv.  Qidjf 
V.  Bradshaw  (N.  Y.)  '       557 

4.  The  extent  to  which,  upon  cross-exam- 
ination, immaterial  questions  may  be  put  to 
witnesses,  rests  in  the  sound  discretion  of  tbe 
trial  court.    Shelhy  v.  Olagett  (Ohio)  606 

5.  In  an  action  for  libel,  a  question  to  tbe 
plaintiff  on  cross-examination,  as  to  whether 
the  same  publication  bad  not  appeared  in  other 
papers,  is  irrelevant  and  improper.  Baye9  v. 
Press  Co.  (Pa.)  648 

Notes  and  Briefs. 
See  Cbiminal  Law. 
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5  L.  R.  A.  33,  STRATTON  v.  PHYSIO-MEDICAL  INST.  149  Mass.  606,  14  Am. 

St.  Rep.  442,  21  N.  E.  874. 
"WliAt  are  beqnesto  to  pvbltc  cliarltT. 

Cited  in  footnotes  to  Re  Sellers  Chapel  M.  E.  Church,  11  L.  R.  A.  282,  which 
holds  trust  for  charitable  use  created  by  conveyance  to  trustees  for  erection  of 
church;  Crerar  t.  Williams,  21  L.  R.  A.  464,  which  holds  gift  of  free  public  li- 
brary in  great  city  charitable. 

Cited  in  notes   (6  L.  R.  A.  106)   on  what  are  public  charities;    (13  L.  R.  A. 
218)    on  legislative  power  over  administration  of  trusts  by  municipal  corpora- 
tions. 
Uneertalnty  tn  eharltable  arlft. 

Cited  in  footnotes  to  Gambel  v.  Trippe,  16  L.  R.  A.  236,  which  holds  bequest 
to  trustees  to  pay  over  "to  some  Presbyterian  institution"  in  specified  city  void 
for  indefiniteness ;  Harrington  v.  Pier,  50  L.  R.  A.  307,  which  holds  bequest  for 
promotion  of  temperance  work  in  certain  city  not  fatally  indefinite;  People  ex 
rel.  Atty.  Gen.  v.  Dashaway  Asso.  12  L.  R.  A.  117,  which  holds  promotion  of 
cause  of  temperance  too  vague  description  of  purpose  for  which  corporation 
formed;  Johnson  v.  Johnson,  22  L.  R.  A.  179,  which  holds  devise  to  trustees  for 
some  charitable  purpose,  with  preference  for  something  of  educational  nature, 
bad  for  indefiniteness;  Woman's  Foreign  Missionary  Soc.  v.  Mitchell,  63  L.  R.  A. 
711,  which  holds  legacy  to  board  of  managers  of  Foreign  Missionary  Society  of 
M.  E.  Church  properly  paid  to  Woman's  Foreign  Missionary  Society;  Thompson 
V.  Brown,  62  L.  R.  A.  398,  holding  devise  of  fund  to  be  distributed  by  executor 
to  poor,  in  his  discretion,  valid. 

Cited  in  note  (12  L.  R.  A.  415)  on  charitable  uses  and  trusts. 

Distinguished  in  Haynes  v.  Carr,  70  N.  H.  483,  49  Atl.  638,  holding  devise 
to  trustees  for  benefit  of  "the  poor  and  destitute  of  the  state,"  and  "for  charitable 
and  educational  purposes  therein,"  valid. 

Doctrine   of   cy   pres. 

Cited  in  footnotes  to  Adams  Female  Academy  v.  Adams,  6  L.  R.  A.  785,  which 
authorizes  use  for  public  school  of  fund  bequeathed  to  establish  "female  acad- 
emy;" Kelly  V.  Nichols,  19  L.  R.  A.  413,  which  holds  doctrine  of  cy  pria  inappli- 
cable to  bequest  not  made  to  definite  charitable  use ;  Teele  v.  Bishop  of  Derry,  38 
L.  R.  A.  629,  which  denies  right  to  divert  fund,  bequeathed  for  building  of  chapel 
which  people  became  too  poor  to  support,  for  repair  of  neighboring  parish  church. 
L.  R.  A.  Au.— Vol.  I.— 37.  577 
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Authority  of  trnnteen  of  charity. 

Cited  in  note   (11  L.  R.  A.  214)   on  authority  of  trustees  for  charitable  use. 

Iiapslnar  of  charitable  demise. 

Cited  in  Teele  v.  Bishop  of  Derry,  168  Mass.  343,  38  L.  R.  A.  631,  footnote  p. 
629,  60  Am.  St.  Rep.  401,  47  N.  E.  422,  holding  that  devise  to  erect  chapel  in  par- 
ticular village  lapses  where  population  too  poor  to  maintain  same  and  bishop  re- 
fuses to  assist;  BuUard  v.  Shirley,  153  Mass.  560.  12  L.  R.  A.  112,  27  N.  E.  766. 
holding  bequest  to  town  on  condition  that  it  support  clergjrman  lapses  where  town 
could  not  legally  support  same. 

Re-FcrMlon   of  lapsed  devise. 

Cited  in  Lyman  v.  Coolidge,  176  Mass.  8,  56  N.  E.  831,  holding  share  of  devisee 
dying  before  testatrix  passes  as  intestate  estate  where  devisee  one  of  class  eaclt 
taking  in  certain  proportion,  without  survivorship. 

5  L.  R.  A.  43,  AL\RSTON  v.  BIGELOW,  150  Mass.  45,  22  N.  E.  71. 

Action  by  beneficiary  of  contract. 

Cited  in  Borden  v.  Boardman,  167  Mass.  413,  32  N.  E.  469,  holding  that  benefi- 
ciary in  contract  to  which  he  is  stranger  cannot  sue  obligor;  Saunders  v.  Saun- 
ders, 154  Mass.  338,  28  N.  E.  270,  holding  that  widow  cannot  sue  on  covenant  by 
defendant  with  husband,  and  "to  and  with  such  person  as  may  be  his  wife  at  time 
of  his  decease;"  White  v.  Mt.  Pleasant  Mills  Corp.  172  Mass.  464,  62  N.  E.  632. 
holding  that  minor,  on  repudiation  of  subscription  to  stock,  cannot  sue,  for  money 
had  or  received,  a  new  corporation  which,  under  an  agreement  with  the  original 
corporation,  has  issued  its  stock  to  the  shareholders  of  the  latter  in  lieu  of  the 
latter's  own  stock. 

Cited  in  notes  (25  L.  R.  A.  260,  268,  272)  on  right  of  third  party  to  sue  on 
contract  made  for  his  benefit;  (43  L.  R.  A.  472)  on  parties  to  contemporaneous 
agreements,  breach  of  whicli  urged  as  defense  to  promissory  note. 

Distinguished  in  Aldrich  v.  Carpenter,  160  Ma>«s.  170,  35  N.  E.  456,  holding  that 
beneficiary  of  oral  agreement  may  sue  promisor  where  case  is  tried  by  stipulation 
under  Rhode  Island  law;  Nash  v.  Com.  174  Mass.  337,  54  N.  E.  865,  holding  ma- 
terialman may  sue  commonwealth  for  payment  under  public  contract  with 
builder,  by  which  moneys  for  materials  are  reservable  by  commonwealth  for  such 
payment. 

Presumption   of  receipt   of   letter*   duly   mailed. 

Cited  in  Pitts  v.  Hartford  Life  &  Annuity  Ins.  Co.  66  Conn.  384,  50  Am.  St.  Rep. 
96,  34  Atl.  95,  holding  presumption  of  rt^ccipt  conch^sive  in  absence  of  evidence 
to  contrary;  Conolidated  Coal  Co.  v.  Block  &  H.  Smelting  Co.  53  111.  App.  573, 
holding  that  presumption  arises  though  notice  required  by  express  contract;  Mc- 
Dowell V.  Aetna  Ins.  Co.  164  Mass.  446,  41  N.  E.  665,  holding  secondary  evidence 
of  letters  duly  mailed  admissible,  where  originals  not  produced  after  notice  nor 
evidence  of  nonreceipt  given;  Bostain  v.  De  Laval  Separjitor  Co.  92  Md.  487.  48 
Atl.  75,  holding  it  error  to  charge  jury  that  rejection  of  offer  must  be  made  with- 
in reasonable  time  after  sending,  instead  of  after  receipt,  of  letter,  where  no 
evidence  as  to  length  of  time  of  transmission. 

Cited  in  footnote  to  Ross  v.  Hawkeye  Ins.  Co.  34  L.  R.  A.  466,  which  holds 
notice  by  registered  letter  completed  by  due  registration  at  office  from  which  sent 
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5  L.  R.  A.  46,  KANSAS  CITY  LAND  CO.  v.  HILL.  87  Tenn.  589,  11  S.  W.  797. 
Remedies  of  vendee. 

Cited  in  Curtis  v.  Brannon,  98  Tenn.  162,  38  S.  W.  1073,  holding  that  vendee 
cannot  recover  for  breach  of  covenant  of  seisin  without  returning  possession  of 
land;  McElya  v.  Hill,  105  Tenn.  329,  59  S.  W.  1025,  holding  evidence  of  insolvency 
of  vendor  competent  in  bill  by  vendee  to  rescind  sale  of  land,  since  only  remedy 
ritherwise  is  on  covenants  in  deed. 

Cited  in  note  (12  L.  R.  A.  246)  on  rights  and  remedies  of  vendee. 

\^^hat  are  vented   rental nderii. 

Cited  in  footnote  to  Starnes  v.  Hill,  22  L.  R.  A.  598,  which  holds  indefeasible 
fee  not  vested  in  one  to  whom  life  estate  given  with  estate  in  fee  to  his  "heirs." 
Cited  in  note  (9  L.  R.  A.  213)  on  vested  remainders. 

6  L.  R.  A.  52,  THE  CITY  OF  CARLISLE.  39  Fed.  807. 
Care  of  seaman'*  Injuries   darinir  service. 

Cited  in  Olsen  v.  The  Scotland.  47  C.  C.  A.  335,  42  Fed.  927,  holding  vessel 
liable  for  failure  of  master  to  afford  opportunity  to  reset  dislocated  shoulder; 
Whitney  v.  Olsen,  108  Fed.  297,  holding  owners  of  vessel  liable  for  failure  of 
master  to  proceed  to  nearest  port,  where  third  mate  broke  leg  during  voyage. 

Cited  in  note  (28  L.  R.  A.  552)  on  duty  of  master  to  furnish  medical  aid  to 
servant. 

.Admiralty  Jurisdiction. 

Cited  in  Tracey  v.  The  Walter  D.  Wallet,  06  Fed.  1013,  holding  libel  for  dam- 
ages against  British  ship  by  British  sailor,  determinable  by  English  law,  not  en- 
tertained in  United  States  courts;  Pouppirt  v.  Elder  Dempster  Shipping,  122  Fed. 
!)87,  sustaining  admiralty's  jurisdiction  of  action  for  personal  injuries  sustained 
on  high  seas. 

5  L.  R.  A.  61,  PARKER  v.  WEST  COAST  PACKING  CO.  17  Or.  510,  21  Pac.  822. 
Riparian    rights. 

Cited  in  Hanford  v.  St.  Paul  k  D.  R.  Co.  43  Minn.  117,  7  L.  R.  A.  725,  44  N.  W. 
1144,  holding  riparian  right  to  use  of  public  water  extends  to  any  purpose  not  in- 
consistent with  public  right,  though  not  connected  with  use  of  navigable  water; 
Mills  V.  United  States,  12  L.  R.  A.  679,  46  Fed.  743,  holding  stoppage  of  flow  of 
canals  by  reason  of  elevation  of  flow  of  tide,  resulting  from  channel  improvements 
by  government,  damnum  absque  injuria  as  to  riparian  proprietor. 

Cited  in  notes  (40  L.  R.  A.  602)  on  right  of  owner  of  upland  to  access  to  naviga- 
ble water;    (40  L.  R.  A.  643)  on  right  to  erect  wharves. 

"Wlio  may  maintain  ejectment. 

Cited  in  note  (18  L.  R.  A.  786)  on  what  title  or  interest  will  support  an  action 
of  ejectment. 
Extent  of  oivnerslilp  of  tidal  land. 

Cited  in  Sage  v.  New  York,  154  N.  Y.  78,  38  L.  R.  A.  613,  61  Am.  St.  Rep.  592, 
47  N.  E.  1096,  holding  gprant  by  state  of  riparian  land  contains  implied  reservation 
of  right  to  improve  channel  for  navigation  without  compensation;  Eisenbach  v. 
Hatfield,  2  Wash.  282,  12  L.  R.  A.  651,  26  Pac.  5.39  (dissenting  opinion),  majority 
holding  riparian  proprietor  has  no  right  to  build  wharves  below  high-water  mark. 
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Cited  in  footnotes  to  Webb  v.  Demopolis,  21  L.  R.  A.  62,  which  holds  riparian 
owner's  title  extends  to  low^-water  mark  on  navigable  river ;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Ramsey^  8  L.  R.  A.  559,  which  holds  title  to  land  under  navigable  river 
in  state. 

Cited  in  notes  (45  L.  R.  A.  239)  on  title  to  land  between  high-water  and  low- 
water  marks;  (16  L.  R.  A.  354)  on  ownership  of  flats  or  land  below  high-water 
mark;  (12  L.  R.  A.  677)  on  title  to  soil  under  navigable  waters;  (8  L.  R.  A.  91) 
on  littoral  owner's  right  to  soil  to  low-water  mark;  (12  L.  R.  A.  633,  636)  on 
qualified  property  in  water  front. 

Limited  in  Bowlby  v.  Shively,  22  Or.  422,  30  Pac.  154,  holding  that  grantee  of 
land  adjoining  navigable  water  by  deed  from  state  takes  only  to  high-tide  mark, 
without  right  to  erect  wharf  upon  tidal  flats  or  in  waters  beyond. 

SftTerablllty  of  appurtenant  rlarhta. 

Cited  in  Montgomery  v.  Shaver,  40  Or.  250,  66  Pac.  923,  holding  wharf  rights 
of  riparian  owner  may  be  lost  through  adverse  possession  of  trespasser;  Miller 
V.  Mendenhall,  43  Minn.  102,  8  L.  R.  A.  94,  19  Am.  St.  Rep.  219,  44  N.  W.  1141. 
holding  grantee  of  upland  lot  under  plan  for  development  of  tidal  flat,  which 
cuts  off  access  to  channel,  cannot  maintain  suit  in  equity  to  set  aside  deeds  of 
intervening  lots;  Hanford  v.  St.  Paul  &  D.  R.  Co.  43  Minn.  117,  7  L.  R.  A.  727, 
44  N.  W.  1144,  holding  condemnation  of  riparian  land  by  railroad  company  in- 
cludes riparian  rights,  and  authorizes  construction  of  right  of  way  so  as  to 
obstruct  access  to  upland. 

Cited  in  footnotes  to  Gilbert  v.  Eldridge,  13  L.  R.  A.  411,  which  authorizes  the 
severance  from  upland  of  riparian  right  to  reclaim  land  under  shallow  water; 
Hanford  v.  St.  Paul  &  D.  R.  Co.  7  L.  R.  A.  722,  which  authorizes  separate  transfer 
of  riparian  right  to  improve  and  reclaim  submerged  lands. 

Cited  in  notes  (8  L.  R.  A.  92)   on  alienation  of  riparian  right;    (40  L.  R.  A 
393)  on  separation  of  riparian  rights  from  upland. 

5  L.  R.  A.  66,  HOWES  v.  UNITED  STATES,  24  C^.  CI.  170. 
Set-off. 

Cited  in  Labadie  v.  United  States,  33  CJt.  CI.  480,  upholding  authority  of 
treasury  officers  to  set  off  indebtedness  due  from  claimant  against  judgment: 
Pennebaker  v.  United  States,  29  Ct.  CI.  41,  holding  treasury  percentage  regulative" 
allowed  to  attorney  for  prosecuting  claim  not  applicable  where  claimant  is  in 
arrears  with  United  States. 

Cited  in  footnote  to  Lauraglenn  Mills  v.  Ruff,  49  L.  R.  A.  448,  which  denie> 
stockholder's  right  to  set  off  corporate  obligation  against  liability  as  shareholder 
in  action  at  law. 

Aaslffnment   of   clalma   airalnat    arovernment. 

Distinguished  in  Burke  v.  Davis,  63  Fed.  460,  holding  judgments  against  col- 
lectors for  excess  of  duties  not  claims  against  United  States  within  U.  S.  Rev. 
Stat.  §  3477,  U.  S.  Comp.  Stat.  1901,  p.  2320. 

5  L.  R.  A.  69,  ROMERO  v.  UNITED  STATES,  24  Ct.  CI.  331. 
Clalma  for  aalarjr  by  officers  de  facto. 

Cited  in  Morey  v.  United  States,  35  Ct.  CI.  605,  and  Belcher  v.  United  State% 
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34  Ct.  CI.  422,  holding  legal  right  of  officer  to  salary  depends  upon  his  being  an 
officer  de  jure. 

5  L.  R.  A.  71,  Re  CRAWFORD,  113  N.  Y.  660,  21  N.  E.  692. 
MThat  eoiMtitntes  tra«t. 

C?ited  in  Wadd  v.  Hazelton,  137  N.  Y.  219,  21  L.  R.  A.  698,  33  Am.  St.  Rep.  707, 
33  N.  E.  143,  holding  that  assignment  of  bond  and  mortgage  without  delivery 
does  not  amount  to  declaration  of  trust;  Hamer  v.  Sidway,  67  Hun,  237,  11  N.  Y. 
Supp.  182,  holding  declaration  of  trust  not  disclosed;  Von  Hesse  v.  MacKaye, 
62  Hun,  463,  17  N.  Y.  Supp.  66,  holding  valid  trust  in  third  person  created  by 
donor  delivering  bonds  to  trustee  whose  receipt  contains  declaration  of  trust 
although  donor  retains  control  to  time  of  his  death;  Phipard  v.  Phipard,  66  Hun, 
436,  8  N.  Y.  Supp.  728,  holding  that  policy  of  insurance  was  shown  to  be  held 
in  trust  for  children  bv  written  declaration  that  it  was  for  their  benefit;  Cun- 
ningham  v.  E>avenport,  74  Hun,  55,  26  N.  Y.  Supp.  322,  holding  that  deposit  in 
one's  own  name  in  trust  for  brother  constitutes  trust. 

Cited  in  footnote  to  Say  re  v.  Weil,  15  L.  R.  A.  544,  which  holds  irrevocable  a 
deposit  to  one's  self  as  trustee  for  specified  children. 

Cited  in  note  (6  L.  R.  A.  405)  on  deposit  of  fund  in  trust  for  another. 

Distinguished  in  Millard  v.  Clark,  80  Hun,  161,  29  N.  Y.  Supp.  1012,  holding 
deposit  in  name  of  another  subject  to  control  of  depositor,  coupled  with  declara- 
tion of  trust,  indicate  control  as  that  of  trustee. 

Wl&at  constltatea  gri't. 

Cited  in  Richardson  v.  Emmett,  61  App.  Div.  211,  70  N.  Y.  Supp.  546,  holding 
transfer  of  stock  valid  gift;  Wadd  v.  Hazelton,  137  N.  Y.  219,  21  L.  R.  A.  698, 
33  Am.  St.  Rep.  707,  33  N.  E.  143,  holding  deposit  by  father  in  name  of  servant 
not  gift;  Beaver  v.  Beaver,  137  N.  Y.  66,  32  N.  E.  998,  Reversing  62  Hun,  204, 
16  N.  Y.  Supp.  479,  holding  deposit  in  son's  name  not  shown  to  be  gift;  Hamer 
v.  Sidway,  57  Hun,  234,  11  N.  Y.  Supp.  182,  holding  declaration  of  intention  to 
give  does  not  constitute  gift  in  absence  of  delivery;  Brown  v.  Blackman,  71  Hun, 
360,  25  N.  Y.  Supp.  15,  holding  that  assignment  and  record  of  bond  and  mortgage 
in  daughter's  name,  with  receipt  by  her  of  amount  in  full  of  legacy,  evidenced 
valid  gift;  Bettinger  v.  Van  Alstine,  79  Hun,  524,  29  N.  Y.  Supp.  904.  holding 
that  deeds  executed  to  parties  without  consideration,  delivered  to  and  recorded 
by  third  party,  did  not  amount  to  gift;  Telford  v.  Patton,  144  HI.  627,  33  N.  E. 
1119,  holding  certificate  of  deposit  in  another's  name,  but  retained  by  depositor, 
not  gift;  Liebe  v.  Battmann,  33  Or.  246,  72  Am.  St.  Rep.  705,  54  Pac.  180, 
bclding  indorsement  of  note  and  placing  it  in  sealed,  addressed  envelope  on  table 
by  one  about  to  die  does  not  constitute  gift;  Beaver  v.  Beaver,  117  N.  Y.  432, 
C  L.  R.  A.  408,  15  Am.  St.  Rep.  531,  22  N.  E.  940,  holding  constructive  delivery 
to  son  of  deposit  in  his  name  not  shown;  Williamson  v.  Johnson,  62  Vt.  381, 
n  L.  R.  A.  278,  22  Am.  St.  Rep.  117,  20  Atl.  279,  holding  gift  of  money  to  enable 
fiancee  to  prepare  for  marriage  revocable  by  breaking  off  of  engagement;  Re 
Holmes,  79  App.  Div.  266,  79  N.  Y.  Supp.  592,  holding  delivery  of  pass  book  to 
one  who  drawc  checks  on  deposit,  irrevocable  gift;  Allen- West  Commission  Co. 
V.  Grumbles,  129  Fed.  290,  holding  delivery  of  assignment  of  stock,  donor  retaining 
certificates,  ineffective. 

Cited  in  footnotes  to  Williamson  v.  Johnson,  9  L.  R.  A.  277,  which  holds  gift 
to  enable  fiancee  to  pay  wedding  expenses,  conditional  on  marraige:   Porter  v. 
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Woodhouse,  13  L.  R.  A.  64,  which  holds  warranty  deeds  not  delivered,  by  donor 
giving  to  third  person;  Gammon  'Hieological  Seminary  v.  Robbins,  12  L.  R.  A. 
506,  which  holds  instrument  declaring  that  holder  gives  note,  insufficient  as 
gift  where  he  retains  possession. 

Cited  in  notes  (11  L.  R.  A.  684)  on  delivery  and  retention  essential  to  validity 
of  gift;  (21  L.  R.  A.  693)  on  undelivered  written  transfer  or  assignment  of 
property  as  a  gift;  (19  L.  R.  A.  700)  on  delivery  of  bank  book  to  sustain  gift  of 
money  in  bank. 

Ademption  of  leipacy. 

Cited  in  Re  Turfler,  1  Power,  408,  note,  holding  that  money  gift  subsequent  to 
execution  of  will  does  not  adeem  pro  tanto  l^acy  to  daughter. 
Cited  in  note  ( 12  L.  R,  A.  670)  on  ademption  of  legacy. 

Executor's  commlsalons. 

Cited  in  Re  Emerson,  59  Hun,  247,  12  N.  Y.  Supp.  788,  holding  executor  en- 
titled to  accounting  and  discharge,  with  commissions  as  such,  though  also  trus- 
tee; Re  Beard,  77  Hun,  113,  28  N.  Y.  Supp.  305,  holding  duties  of  executors 
and  trustees  separate,  entitling  them  to  double  commissions. 

Cited  in  footnote  to  Re  Rutledge,  47  L.  R.  A.  721,  which  sustains  surrogate's 
discretion  in  withholding  commissions  from  executor  neglecting  duties. 

5  L.  R.  A.  78,  Re  NEAGLE,  14  Sawy.  232,  39  Fed.  833. 

Affirmed  in  135  U.  S.  1,  34  L.  ed.  65,  10  Sup.  Ct.  Rep.  668. 
JvrlMdlctloii  of  Federa.1  courts. 

Cited  in  Re  Lyman,  66  Fed.  43,  holding  unlawful  ousting  of  Federal  court  with 
its  records  properly  restrained;  Ew  parte  Jervey,  66  Fed.  969,  holding  that  Fed- 
eral court  has  jurisdiction  of  suit  involving  dispensary  law  as  an  interference 
with  interstate  commerce. 

—  Habeas  corpus. 

Cited  in  Ex  parte  Ulrich,  43  Fed.  664,  holding  writ  of  habeas  corpus  will  not 
be  issued  by  Federal  court  where  criminal  court  of  state  has  complete  jurisdiction. 

Distinguished  in  Re  Krug,  79  Fed.  310,  holding  that  habeas  corpus  will  not 
issue  to  take  prisoner  from  custody  of  state  officers  because  of  faulty  indictment; 
Re  Fox,  61  Fed.  431,  holding  that  writ  of  habeas  corpus  will  not  issue  to  take 
prisoner  awaiting  trial  from  jail  to  respond  to  indictment  in  Federal  court. 

'When   homicide  Jastlflable. 

Cited  in  North  Carolina  v.  Kirkpatrick,   142  Fed.  694,  holding  homicide  by 
Federal  revenue  officer  in  discharge  of  duty  justifiable. 
Cited  in  note  (6  L.  R.  A.  425)   on  right  to  self-defense. 

IVhere  court  chambers  are. 

Cited  in  Re  Lux,  100  Cal.  601,  35  Pac.  341,  holding  that  inventory  of  estate 
of  deceased  presented  to  court  or  judge  at  chambers  is  returned. 

5  L.  R.  A.  95,  MILNER  v.  BOWMAN,  119  Ind.  448,  21  N.  E.  1094. 
Insurable    Interest. 

Cited  in  Ingersoll  v.  Knights  of  Golden  Rule,  47  Fed.  275,  holding  that  bene- 
ficiarv  in  mutual  benefit  association  need  not  have  pecuniary  interest  in  assured. 
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Cited  in  footnotes  to  Opitz  v.  Karel,  62  L.  R.  A.  982,  holding  that  woman  has 
.  insurable  interest  in  life  of  man  she  is  engaged  to;  Hurd  v.  Doty,  21  L.  R.  A. 
746,  which  denies  right  of  trustee  receiving  proceeds  of  insurance  policy,  to  refuse 
payment  to  beneficiaries  as  having  no  insurable  interest. 

Cited  in  note  (25  L.  R.  A.  627)  on  right  to  take  life  insurance  for  benefit  of 
stranger. 

Distinguished  in  Davis  v.  Brown,  159  Ind.  646,  65  N.  E.  908,  holding  assignee 
of  policy  from  one  procuring  it  on  own  life  entitled  to  proceeds. 

Chanare  of  beneflclary. 

Cited  in  Robinson  v.  United  States  Mut.  Acci.  Asso.  68  Fed.  826,  holding  bene- 
ficiary substituted  for  son  and  daughter  in  accident  insurance  policy,  premiums 
on  which  have  been  paid  by  assured,  can  maintain  action  on  policy;  Anthony  v. 
Massachusetts  Ben.  Asso.  158  Mass.  324,  33  N.  E.  577,  holding  that  assignment 
of  benefit  association  certificate  may  be  made  to  sister  of  member;  Kessler  v. 
Kuhns,  1  Ind.  App.  518,  27  N.  E.  980,  holding  beneficiary  of  life  policy  on  life  of 
another  cannot  assign  to  his  creditor;  Nye  v.  Grand  Lodge,  A.  0.  of  U.  W.  9  Ind. 
App.  143,  36  N.  E.  429,  holding  sale  of  policy  for  considerably  less  than  its  face, 
the  assignee  agreeing  to  keep  up  premiums,  not  gambling;  Mason  v.  Mason,  160 
Ind.  195,  65  N.  E.  585,  holding  beneficiary  without  claim  where  new  certificate 
fails  to  state  name;  Waldum  v.  Homstad,  119  Wis.  319,  96  N.  W.  806,  sustaining 
claim  of  new  beneficiary  though  officer  failed  to  make  change  before  insurer's 
death. 

Cited  in  footnotes  to  McQuillan  v.  Mutual  Reserve  Fund  Life  Asso.  56  L.  R.  A. 
233,  which  sustains  right  to  provide  that  assigned  policy  shall  be  void  as  to  all 
above  debt  due  assignee;  Steele  v.  Gatlin,  59  L.  R.  A.  X29,  which  holds  complete 
^ft  not  made  by  verbal  assignment  of  life  policy,  accompanied  with  words  indicat- 
ing intent  to  give,  and  delivery  of,  policy;  Simcoke  v.  Grand  Lodge,  A.  O.  of  U. 
\V.  15  L.  R.  A.  114,  which  holds  that  granting  of  new  beneficiary  certificate  pre- 
cludes question  as  to  sufficiency  of  attestation  to  signature  to  application  for 
change;  Clark  v.  Hirschl,  9  L.  R.  A.  841,  which  holds  beneficiary  changed  though 
letter  announcing  change  to  association  not  received  till  after  member's  death; 
Schmidt  v.  Iowa  K.  of  P.  Ins.  Asso.  11  L.  R.  A.  205,  which  holds  indorsement, 
of  benefit  certificate,  by  third  person  on  oral  request  through  third  person  of 
member  not  present  at  time  of  indorsement,  sufiicient  change  of  beneficiary; 
Luhrs  V.  Luhrs,  9  L.  R.  A.  534,  which  holds  failure  to  formally  change  bene- 
ficiaries does  not  prevent  recovery  by  substituted  one. 

Cited  in  notes  (15  L.  R.  A.  350,  352)  on  changing  designation  in  benefit  cer- 
tificate otherwise  than  in  prescribed  method;  (7  L.  R.  A.  189)  on  transfer  of 
mutual  benefit  certificate;  (49  L.  R.  A.  750,  755)  on  power  of  insured  to  destroy 
rights  of  beneficiary. 

Difference  betireen   policies  and  benefit   certlllcatea. 

Cited  in  notes  (12  L.  R.  A.  210)  on  distinction  between  mutual  benefit  certifi- 
cate and  life  insurance  policy;  (9  L.  R.  A.  189)  on  forfeiture  of  benefit  certificate 
for  nonpayment  of  assessment. 

ReT'leiv     by     eourtm    of    decisions    of    benefit     aodetles. 

Cited  in  note  (9  L.  R.  A.  428)  on  review  by  courts  of  decisions  of  officers  sus- 
pending member  of  mutual  benefit  association* 
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5  L.  R.  A.  100,  CHEWACLA  LIME  WORKS  v.  DISMUKES,  87  Ala.  344,  6  So. 

122. 
Ultra   vires   contract*. 

Cited  in  Simmons  v.  Troy  Iron  Works,  92  Ala.  428,  9  So.  160,  holding  machinery 
company  cannot  engage  in  ice  business;  Arrington  v.  Savannah  &  W.  R.  Co.  95 
Ala.  437,  11  So.  7,  holding  power  to  construct  branch  road  not  given  by  charter, 
governed  by  statutes;  Steiner  v.  Steiner  Land  &  Lumber  Co.  120  Ala.  140,  26 
So.  494,  holding  unanimous  consent  of  stockholders  will  not  empower  corporation 
to  engage  in  unauthorized  business;  Adams  &  W.  Co.  v.  Deyette,  8  S.  D.  128,  31 
L.  R.  A.  501,  69  Am.  St.  Rep.  751,  65  N.  W.  471,  holding  purchase  by  corporation 
of  its  own  stock,  wholly  without  authority,  ultra  vires;  Powell  v.  Murray,  3 
App.  Div.  276,  38  N.  Y.  Supp.  233,  holding  purchase  by  manufacturing  company 
of  right  to  sell  product  of  another  company,  ultra  vires;  Northside  R.  Co.  t. 
Worthington,  88  Tex.  570,  53  Am.  St.  Rep.  778,  30  S.  W.  1055,  holding  that  com- 
pany may  exercise  implied  powers  incidental  to  business,  and  no  more. 

Actions  to  enforce  nltra  vlre«  contracts. 

Cited  in  Long  v.  Georgia  P.  R.  Co.  91  Ala.  521,  24  Am.  St.  Rep.  931,  8  So. 
706,  holding  court  of  equity  will  not  rescind  or  grant  relief  against  ultra  vires 
contract;  First  Nat.  Bank  v.  W^inchester,  119  Ala.  171,  72  Am.  St.  Rep.  904, 
24  So.  351,  holding  ultra  vires  note  and  mortgage  executed  by  corporation  as 
surety  not  enforceable  against  it. 

Corporate  taxation. 

Cited  in  note  (64  L.  R.  A.  56)  on  taxation  of  manufacturing  corporations  in 
Vnited  States. 

5  L.  R.  A.  102,  MATTHEWS  v.  DIXEY,  149  Mass.  595,  22  N.  E.  61. 
Party   ^vralls. 

Cited  in  Walker  v.  Stetson,  162  Mass.  88,  44  Am.  St.  Rep.  350,  38  N.  E.  18, 
holding  party  wall  owner  not  liable  for  addition  by  adjoining  owner  strengthen- 
ing lower  portion;  Normille  v.  Gill,  159  Mass.  428,  38  Am.  St.  Rep.  441,  34  N. 
E.  543,  holding  builder  of  party  wall  cannot  make  windows  to  be  used  until 
neighbor  builds;  Barry  v.  Edlavitch,  84  Md.  113,  33  L.  R.  A.  296,  35  Atl.  170, 
holding  prescriptive  right  to  use  wall  limited  to  height  used;  Neg^s  v.  Becker, 
72  Hun,  482,  25  N.  Y.  Supp.  640,  holding  party  wall  agreement  gives  right  to 
extend  wall  for  whole  length  of  line. 

Cited  in  footnotes  to  Barry  v.  Edlavitch,  33  L.  R.  A.  294,  which  holds  ease- 
ment acquired  by  possession,  in  party  wall  appurtenant  to  estate;  Harber  v. 
Evans,  10  L.  R.  A.  41,  which  authorizes  injunction  against  making  openings  in 
party  wall;  Everett  v.  Edwards,  5  L.  R.  A.  110,  which  upholds  equal  rights  of 
both  owners  to  use,  but  not  to  weaken,  addition  to  party  wall ;  Putzell  v.  Drovers* 

6  M.  Nat.  Bank,  22  L.  R.  A.  632,  which  upholds  right  to  remove  boundary  wall 
for  erection  of  better  wall;  Clemens  v.  Speed,  19  L.  R.  A.  240,  which  denies  to 
party  wall  owners  easement  from  support  of  buildings;  Swift  v.  Calnan,  37  L. 
R.  A.  462,  which  sustains  right  to  recover  on  agreement  to  pay  half  of  expense 
of  party  wall  on  using  same;  Burr  v.'  Lamaster,  9  L.  R.  A.  637,  which  holds 
party  wall,  and  agreement  to  pay  for  same  on  using  it,  an  encumbrance;  Mott 
V.  Oppenheimer,  17  L.  R.  A.  409,  which  construes  as  running  with  the  land  agree 
ment  for  party  wall  expressly  declared  to  run  with  land;  Lincoln  v.  Burrage,  62 
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L.  R.  A.  110,  which  holds  grantee's  promise  to  pay  part  of  cost  of  party  wall 
when  used  not  run  with  land. 
Cited  in  note  (7  L.  R.  A.  640)  on  use  of  party  wall. 

5  L.  R.  A.  104,  BULLARD  v.  CHANDLER,  140  Mass.  632,  21  N.  E.  061. 

Application  by  trustees  as  to  their  duty  to  give  bonds  in  Bullard  v.  Atty.  Gen. 
153  Mass.  250,  26  N.  E.  601. 

mri&mt  mre  eltmrltable  arlfts. 

Cited  in  Weber  v.  Bryant,  161  Mass.  403,  37  N.  £.  203,  holding  bequest  for 
benevolent  or  charitable  purposes,  public  or  private,  creates  public  charity; 
Darcy  v.  Kelley,  163  Mass.  437,  26  N.  E.  1110,  holding  bequest  for  poor  relief 
fund,  public  charity;  Haynes  v.  Carr,  70  N.  H.  481,  40  Atl.  638,  holding  charit- 
able bequest  vesting  expenditure  in  trustees'  discretion  valid;  Murdock  v.  Bridges, 
91  Me.  134,  30  Atl.  475,  holding  trust  in  fund  to  be  distributed  as  trustee  thinks 
best,  not  charitable,  and  invalid. 

Cited  in  footnotes  to  Kelly  v.  Nichols,  10  L.  R.  A.  413,  as  to  what  constitutes 
charitable  use  or  trust;  Crerar  v.  Williams,  21  L.  R.  A.  454,  which  holds  gift 
of  free  public  library  in  great  city  charitable;  Re  Sellers  Chapel  M.  E.  Church, 
11  L.  R.  A.  282,  which  holds  trust  for  charitable  use  created  by  conveyance  to 
trustees  for  erection  of  church;  Adams  Female  Academy  v.  Adams,  6  L.  R.  A. 
785,  which  authorizes  use  for  public  school  of  fund  bequeathed  to  establish 
"fomale  academy;"  Bird  v.  Merklee,  27  L.  R.  A.  423,  which  holds  bequest  to 
flnirches  to  buy  coal  for  poor,  direct  gift  to  churches;  Woman's  Foreign  Mission- 
ary Soc.  V.  Mitchell,  53  L.  R.  A.  711,  which  holds  legacy  to  board  of  managers 
of  Foreign  Missionary  Society  of  M.  E.  Church  properly  paid  to  Woman's  For- 
o'lcrn  Missionary  Society. 

Cited  in  notes  (7  L.  R.  A.  766;  13  L.  R.  A.  218)  on  power  of  municipality  to 
take  and  administer  property  in  trust  for  charitable  uses;  (11  L.  R.  A.  214) 
on  authority  of  trustees  of  religious  corporations;  (4  L.  R.  A.  690)  on  gift  of 
fund  to  be  maintained. 

Indellnltcnem  of  charitable  srlfts. 

Cited  in  Fox  v.  Gibbs,  86  Me.  04,  29  Atl.  040,  holding  bequest  for  benevolent 
and  charitable  purposes"  not  void  for  indefiniteness. 

Cited  in  footnotes  to  People  v.  Powers,  35  L.  R.  A.  502,  which  holds  trust  to 
dispose  of  property  among  such  charitable  and  benevolent  institutions  as  trustee 
shall  choose  void  for  indeiiniteness ;  Harrington  v.  Pier,  50  L.  R.  A.  307,  which 
holds  bequest  for  promotion  of  temperance  work  in  certain  city  not  fatally  in- 
definite; People  ex  rel.  Atty.  Gen.  v.  Dashaway  Asso.  12  L.  R.  A.  117,  which 
holds  promotion  of  cause  of  temperance  too  vague  description  of  purpose  for 
which  corporation  formed. 

Cited  in  notes  (12  L.  R.  A.  416)  on  bequests  held  void  for  uncertainty;  (4  L. 
R.  A.  700)  as  to  when  gifts  suflficiently  definite. 

Teatamentary  trust  |   by  whom  administered. 

Cited  in  White  v.  Massachusetts  Inst,  of  Technology,  171  Mass.  06,  60  N.  E. 
.)12,  holding  where  no  trustee  of  bequest  of  use  of  money  appointed,  executor 
acts;  Boston  v.  Doyle,  184  Mass.  382,  68  N.  E.  851,  holding  that  equity  will 
appoint  other  trustees  when  board  of  selectmen  ceases  to  exist;  Grant  v.  Saunders, 
121  Iowa,  88,  06  N.  W.  411,  sustaining  court's  power  to  appoint  trustee  in  place 
of  one  named  in  will. 
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Roile  of  atatiitory  conatractlon. 

Cited  in  Com.  v.  Kelley,  177  Mass.  223,  58  N.  E.  691,  holding  exception  in  aei 
regulating  sale  of  liquor  confined  to  last  antecedent. 

Recoflrnltlon  of  forelarn  la'VTs. 

Cited  in  note  (10  L.  R.  A.  767)  on  comity  in  recognizing  foreign  laws. 

Dlsbertaon. 

Cited  in  note  (11  L.  R.  A.  768)   on  disherison  by  will. 

Moot  qoieMtloiis. 

Cited  in  Hall  v.  Cogswell,  183  Mass.  523,  67  N.  £.  644,  holding  that  court 
refuses  to  consider  moot  questions. 

r>  L.  R.  A.  110,  EVERETT  v.  EDWARDS,  149  Mass.  588,  14  Am.  St.  Rep.  462. 

22  N.  E.  52. 
Party  wall«. 

Cited  in  Walker  v.  Stetson,  162  Mass.  88,  44  Am.  St.  Rep.  360,  38  N.  E.  18: 
Tate  V.  Fratt,  112  Cal.  618,  44  Pac.  1061;  Matthews  v.  Dixey,  149  Mass.  590 
5  L.  R.  A.  103,  22  N.  E.  61 ;  Carlton  v.  Blake,  152  Mass.  179,  23  Am.  St.  Rep. 
818,  25  N.  E.  83, —  holding  part  owner  of  party  wall  has  right  to  increase  it-« 
height;  Fidelity  Lodge,  No.  59,  I.  O.  O.  F.  v.  Bond,  147  Ind.  443,  45  N.  E.  340. 
restraining  continuance  of  party  wall  with  windows  for  exclusive  use  of  builder: 
Normille  v.  Gill,  159  Mass.  428,  38  Am.  St.  Rep.  441,  34  N.  E.  543,  holding  part 
owner  of  party  wall  cannot,  against  objection,  leave  openings  for  windows: 
Bright  V.  Allan,  203  Pa.  397,  93  Am.  St.  Rep.  769,  53  Atl.  251,  and  Barry  v. 
Edlavitch,  84  Md.  113,  33  L.  R.  A.  296,  35  Atl.  170,  holding  prescriptive  right 
to  use  wall  on  another's  land  limited  to  extent  used. 

Cited  in  footnotes  to  Matthews  v.  Dixey,  5  L.  R.  A.  102,  which  upholds  right 
to  use  and  extend  party  wall  erected  by  adjoining  owner;  Burr  v.  Lamester, 
9  L.  R.  A.  637,  which  holds  party  wall,  and  agreement  to  pay  for  same  on  using 
it,  an  encumbrance;  Harbor  v.  Evans,  10  L.  R.  A.  41,  which  authorizes  injimction 
against  making  openings  in  party  wall;  Clemens  v.  Speed,  19  L.  R.  A.  240,  which 
denies  to  party  wall  owners  reciprocal  easement  from  support  of  buildings; 
Putzell  V.  Drovers'  &  M.  Nat.  Bank,  22  L.  R.  A.  632,  which  upholds  right  to 
remove  boundary  wall  for  erection  of  better  wall. 

Cited  in  note  (7  L.  R.  A.  649)   on  use  of  party  wall. 

5  L.  R.  A.  115,  BIGGS  v.  McBRIDE,  17  Or.  640,  21  Pac.  878. 
Poller  of  appol-ntiuent   to   public   office. 

Cited  in  State  ex  rel.  Wagner  v.  Compson,  34  Or.  27,  54  Pac.  349,  and  Eddy 
V.  Kincaid,  28  Or.  557,  41  Pac.  158,  upholding  act  vesting  in  legislature  power  to 
appoint  railroad  commissioners;  State  ex  rel,  Sherman  v.  George,  22  Or.  150, 
16  L.  R.  A.  740,  29  Am.  St.  Rep.  586,  29  Pac.  358,  upholding  statute  providing 
for  appointment  by  court  of  bridge  comiiiittee;  State  ex  rel.  Standish  v.  Boucher. 
3  N.  D.  395,  21  L.  R.  A.  544,  56  N.  W.  142,  holding  appointing  power  does  not,  in 
absence  of  constitutional  provision,  reside  in  governor;  Atty.  Gen.  ex  rel.  May- 
bury  v.  Bolger,  128  Mich.  360,  87  N.  W.  366,  holding  act  providing  for  appoint- 
ment of  park  commissioner  by  council  constitutional;  Pratt  v.  Breckinridge,  112 
Ky.  13,  65  S.  W.  136,  denying  legislative  power  to  appoint  election  commis- 
sioners; Pumell  V.  Mann,  105  Ky.  118,  50  S.  W.  266   (dissenting  opinion),  ma- 
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jority  holding  act  providing  for  selection  of  county  election  commissioners  by 
commission    appointed    by    legislature    constitutional;   State  ex  rel.  Yancey  v. 
Hyde,  121  Ind.  41,  22  N.  E.  644  (dissenting  opinion),  majority  holding  legislature 
cannot  fill  vacant  state  office. 
Removal    of   public   officer. 

Cited  in  State  ex  rel.  Atty.  Gen.  v.  Johnson,  30  Fla.  483,  18  L.  R.  A.  416,  11 
So.  846,  and  Knox  County  v.  Johnson,  124  Ind.  153,  7  L.  R.  A.  687,  19  Am.  St. 
Rep.  88,  24  N.  £.  148,  holding  officer  not  removable  for  cause  without  hearing; 
State  ex  rel.  Hitchcock  v.  Hewitt,  3  S.  D.  195,  16  L.  R.  A.  417,  44  Am.  St.  Rep. 
788,  52  N.  W.  875,  and  State  ex  rel.  Hastings  v.  Smith,  35  Neb.  33,  16  L. 
R.  A.  797,  52  N.  W.  700,  holding  officer  appointed  for  definite  term  not  removable 
without  hearing;  Shurtleff  v.  United  States,  189  U.  S.  314,  47  L.  ed.  831.  23 
Sup.  Ct.  Rep.  535,  upholding  President's  removal  of  appraiser  of  merchandise. 
Constltoitlonal  law|   conMtmctlon. 

Cited  in  Detroit  v.  Chapin,  108  Mich.  143,  37  L.  R.  A.  398,  66  N.  W.  587,  hold- 
ing contemporaneous  construction  of  Constitution  entitled  to  great  weight. 
Scope   of   learlMlmtlve    power. 

Cited  in  Travelers'  Ins.  Co.  v.  Oswego  Twp.  7  C.  C.  A.  678,  19  U.  S.  App.  321, 
59  Fed.  67,  holding  right  to  determine  manner  of  issuing  township  bonds  vested 
in  legislature. 
MandamuMf  when  Issviable* 

Cited  in  Lynde  v.  Dibble,  19  Wash.  330,  53  Pac.  370,  holding  title  to  office  not 
triable  by  mandamus. 

Cited  in  footnotes  to  Territorial  Insane  Asylum  v.  Wolfley,  8  L.  R.  A.   188, 

« 

which  denies  mandamus  to  compel  governor  to  sign  warrant  for  funds  for  asy- 
lum; People  ex  rel,  Daley  v.  Rice,  14  L.  R.  A.  644,  which  authorizes  mandamus 
to  compel  canvassing  board  to  disregard  illegal  return. 

5  L.  R.  A.  121,  TAYLOR  v.  STREET,  82  Ga.  723,  9  S.  E.  829. 
Batoppel  of  arrantor  or  heirs. 

Cited  In  Equitable  Mortg.  Co.  v.  Butler,   105  Ga.  561,  31   S.  E.  305,  holding 
grantor  may  be  estopped  as  to  purchasers  without  notice,  by  procuring  record- 
ing of  deed,  from  denying  delivery. 
Harmlemi  crroneoiui  Instroctlons. 

Cited  in  Charleston  &  S.  R.  Co.  v.  Green,  95  Ga.  366,  22  S.  E.  540,  holding  that 
-verdict  being  only  one  proper,  errors  in  instructions  to  jury  immaterial. 
Delivery   of   deed. 

Cited  in  footnotes  to  Strough  v.  Wilder,  7  L.  R.  A.  555,  which  holds  possession 
prima  facie  evidence  of  delivery  of  deed;  Cook  v.  Patrick,  11  L.  R.  A.  573,  which 
holds  deliver^'  of  deed  to  third  person  paying  for  property  sufficient  delivery  to 
grantees;  Robbins  v.  Rascoe,  38  L.  R.  A.  238,  which  holds  delivery  of  deed  to 
natural  child,  to  deputy  clerk  of  court,  with  instructions  for  proving  it,  passes 
title.  ^ 

Cited  in  note   (13  L.  R.  A.  677)   on  essentials  to  yalidity  of  deed* 

5  L.  R,  A.  122,  READ  v.  MOSBY,  87  Tenn.  759,  11  8.  W.  940. 
AMilflrmment  of  fatare  coatlnseat  laterent. 

Cited  in  Glenn  v.  Burns,  100  Tenn.  301,  45  S.  W.  784,  holding  contingent  in- 
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terest  under  life  insurance  policy  transmissible;  Hale  v.  Hollon,  90  Tex.  430^ 
36  L.  R.  A.  77,  69  Am.  St.  Rep.  819,  39  S.  W.  287,  holding  conveyance  of  expect- 
ancy, not  in  fraud  of  creditors,  valid;  Gore  v.  Howard,  94  Tenn.  582,  30  S.  W. 
730,  holding  heir  apparent  relinquishing  expectancy  to  ancestor  for  value  estopped 
to  contest  will. 

Cited  in  footnotes  to  Wiant  v.  Hays,  23  L.  R.  A.  82,  which  holds  right  to  excess 
of  proceeds  of  land  sold  on  forfeiture  of  nonentry  on  assessor's  books,  assignable : 
Erickson  v.  Brookings  County,  18  L.  R.  A.  347,  which  holds  assignable  right  of 
purchaser  at  unlawful  tax  sale  to  have  money  refunded. 

Cited  in  note  (33  L.  R.  A.  276)  on  validity  of  sale  of  expectancy  by  prospective 
heir. 

5  L.  R.  A.  126,  SEYMOUR  v.  CUMMINS,  119  Ind.  148,  21  N.  E.  549. 
Liability  of  city  aMmmlngr   duty,    for   nesrllarent   performance. 

Cited  in  Lenzen  v.  New  Braunfels,  13  Tex.  Civ.  App.  366,  35  S.  W.  341,  holding 
city  liable  for  negligent  failure  to  supply  water  to  extinguish  fire;  Valparaiso 
v.  Adams,  123  Ind.  252,  24  N.  E.  107,  holding  city  not  using  reasonable  care  in 
adopting  plan  for  grading  liable  to  landowner  injured. 

Cited  in  footnotes  to  Huffmire  v.  Brooklyn,  48  L.  R.  A.  421,  which  sustain^ 
city's  liability  for  destruction  of  oysters  by  sewage  cast  on  beds;  Miles  v.  Wor- 
cester, 13  L.  R.  A.  841,  which  holds  city  liable  for  encroachment  by  retaining  wall 
on  filling  schoolyard;  Long  v.  Elberton,  46  L.  R.  A.  428,  which  denies  liability  of 
city  to  neighboring  property  owners  for  erection  of  prison  within  city  limits, 
unless  so  negligently  maintained  as  to  constitute  nuisance;  Snider  v.  St.  Paul. 
18  L.  R.  A.  151,  which  holds  city  not  liable  for  negligence  of  agents  in  providing 
and  maintaining  city  hall.* 

Cited  in  note  (7  L.  R.  A.  156,  157)  on  liability  of  municipality  for  creation  of 
nuisance. 
—  Aa   to   seKvers. 

Cited  in  footnotes  to  Nevins  v.  Fitchburg,  47  L.  R.  A.  312,  which  denies  city'* 
right  to  discharge  sewer  into  tailrace;  Hughes  v.  Auburn,  46  L.  R.  A.  636. 
which  denies  city's  liability  for  disease  due  to  neglect  of  proper  sanitary  precau- 
tions as  to  sewer  system;  Williams  v.  Greenville,  57  L.  R.  A.  207,  which  denies 
city's  liability  for  sickness,  etc.,  from  permitting  tilth  from  drainage  ditch  to  flow 
on  adjoining  land;  Price  v.  Oakfield  Highland  Creamery  Co.  24  L.  R.  A.  333, 
which  authorizes  injunction  against  allowing  filth  to  flow  from  creamery  to 
adjoining  premises;  Uppington  v.  New  York,  53  L.  R.  A.  550,  which  denies  city's 
liability  for  failure  to  select  best  possible  route,  or  adopt  best  possible  plan,  for 
sewer. 

Cited  in  notes  (7  L.  R.  A.  465)  on  damages  recoverable  for  negligent  construc- 
tion of  sewer;    (61  L.  R.  A.  685,  706,  711)  on  duty  and  liability  of  municipality 
with  resped;  to  drainage. 
Rlffbt  to  divert  surface  'ivater. 

Citea  in  footnotes  to  Johnson  v.  Chicago,  St.  i'.  M.  &  0.  R.  Co.  14  L.  R.   ' 
495,  which  authorizes  diversion  of  surface  water;  Paddock  v.  Somes,  10  L.  K.  A. 
255,  holding  one  liable  for  collecting  water  into  artificial  channels  and  casting 
it  upon  neighbor's  land. 
Abatement   of  action. 

Cited  in  Pennsylvania  Co.  v.  Davis,  4  Ind.  App.  54,  29  N.  E.  425,  holding 
action  for  negligently  causing  child's  death  does  not  abate  on  father's  death. 
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Appemli  -vrhat  reviewable. 

Cited  in  Pittsburgh,  C.  G.  &  St.  L.  R.  Co.  v.  Indiana  Horseshoe  Co.  i54  Ind. 
324,  56  N.  £.  766,  and  Dudley  v.  Pigg,  149  Ind.  369,  48  N.  E.  642,  liolding  rulings 
•on  motion,  not  part  of  record,  not  considered;  Thomas  v.  Griffin,  I  Ind.  App. 
459,  27  N.  £.  764,  holding  bill  of  exceptions  filed  after  close  of  term,  on  leave, 
^ill  not  embrace  motions  upon  framing  issues. 

5  L.  R.  A.  130,  UNITED  STATES  v.  KOCH,  40  Fed.  260. 
Trade-marlui  and   trade-namea. 

Cited  in  footnotes  to  Carsons  v.  Ury,  5  L.  R.  A.  614,  which  authoruses  injunc- 
tion against  coimterfeit  of  union  label ;  Chadwick  v.  Covell,  6  L.  R.  A.  839,  which 
holds  grantee  from  other  than  exclusive  owner  of  trade-mark  to  medicine  made 
according  to  secret  recipes  not  entitled  to  use  by  others. 

Cited  in  notes  (6  L.  R.  A.  599)  on  trade-marks  under  United  States  statutes; 
(6  L.  R.  A.  823)  on  trade-name  and  trade-mark;  (9  L.  R.  A.  147)  on  when  prop- 
erty in  trade-mark  attaches. 

5  L.  R.  A.  132,  LOUISVILLE,  N.  O.  &  T.  R.  CO.  v.  STATE,  66  Miss.  662,  2  Inters. 
Com.  Rep.  615,  14  Am.  St.  Rep.  699,  6  So.  203. 

Affirmed  in  133  U.  S.  587,  33  L.  ed.  784,  2  Inters.  Com.  Rep.  801,  10  Sup.  Ct. 
Rep.  348. 

Civil  rlipbt  of  nearroea. 

Cited  in  Plessy  v.  Ferguson,  163  U.  S.  548,  41  L.  ed.  259,  16  Sup.  Ct.  Rep.  1138, 
Affirming  46  La.  Ann.  85,  18  L.  R.  A.  642,  11  So.  948,  upholding  act  requiring 
separable  or  separate  pars  for  white  and  black  races;  Anderson  v.  Louisville  & 
N.  R.  Co.  62  Fed.  50,  upholding  act  requiring  separate  cars  for  whites  and  blacks; 
Chesapeake  &  O.  R.  Co.  v.  Kentucky,  179  U.  S.  391,  45  L.  ed.  246,  21  Sup.  Ct. 
Rep.  101,  holding  separable  coach  act  for  blacks  and  whites  valid  as  to  state  pas- 
sengers; Chilton  V.  St.  Louis  &  I.  M.  R.  Co.  114  Mo.  93,  19  L.  R.  A.  271,  21  S. 
W.  457,  holding  negress  may  be  removed  from  ladies'  car  when  she  has  seat 
offered  in  equally  commodious  and  comfortable  car;  State  ex  rel.  Abbott  v.  Hicks, 
44  La.  Ann.  775,  11  So.  74,  holding  act  requiring  train  officials  to  assign  passen- 
gers according  to  color,  invalid  as  applied  to  interstate  passenger. 

Cited  in  footnote  to  Cecil  v.  Green,  32  L.  R.  A.  566,  which  holds  drug  store 
where  soda  water  sold  not  place  of  accommodation  and  amusement  within  civil 
rights  act. 

Cited  in  note  (18  L.  R.  A.  641)  on  rights  of  colored  passengers. 

5  L.  R.  A.  135,  THINGVALLA  LINE  v.  UNITED  STATES,  24  Ct.  CI.  255. 

5  L.  R.  A.  137,  HANGEN  v.  HACHEMEISTER,  114  N.  Y.  666,  11  Am.  St.  Rep. 

691,  21  N.  E.  1046. 
Retention  of  poaaesalon  or  aale  by  poaaeaalon  of  pled^eor  or  mortaraaror. 

Cited  in  Spurr  v.  Hall,  46  App.  Div.  457,  61  N.  Y.  Supp.  864,  holding  chattel 
mortgage  not  fraudulent  because  a  little  hay,  covered  by  mortgage,  by  consent 
of  mortgagee  was  fed  to  mortgaged  horses;  Boshart  v.  Kirley  34  Misc.  246,  69 
N.  Y.  Supp.  623,  holding  that  facts  disclosed  intention  that  mortgagor  should 
remain  in  possession  of  chattels  in  fraud  of  creditors;  Hardt  v.  Deutsch,  30  App. 
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Div.  591,  52  N.  Y.  Supp.  335,  holding  that  mortgagee  may  retain  possession  of 
property  under  voidable  mortgage  voluntarily  delivered  by  mortgagor;  Hardt  v. 
Deutsch,  22  Misc.  68,  48  N.  Y.  Supp.  564,  holding  agreement  that  mortgagor  may 
sell  mortgaged  chattels  in  course  of  trade,  without  applying  proceeds  to  debt, 
voids  mortgage;  Hedges  v.  Polhemus,  9  Misc.  681,  30  N.  Y.  Supp.  556,  holding 
reservation  in  chattel  mortgage  of  right  to  use  some  things  mortgaged,  involving 
their  consumption,  voids  mortgage;  Wise  v.  Rider,  68  N.  Y.  S.  R.  7 IS,  34  N.  Y. 
Supp.  782,  holding  sales  made  by  chattel  mortgagor  for  a  few  days,  in  absence  of 
evidence  of  agreement  with  mortgagee,  does  not  render  mortgage  void;  Jackson 
V.  Kincaid,  4  Okla.  579,  46  Pac.  587,  holding  pledge  invalid  unless  possession 
taken  by  pledgee;  Sparks  v.  Brown,  46  Mo.  App.  538,  holding  evidence  of  agree- 
ment to  allow  mortgagor  to  retain  and  sell  mortgaged  chattels  admissible;  Vree- 
land  V.  Pratt,  42  N.  Y.  S.  R.  583,  17  N.  Y.  Supp.  307,  holding  unfiled  chattel 
mortgage  valid  as  against  creditors  in  absence  of  agreement  that  mortgagor  was 
to  remain  in  possession;  Re  Filley,  47  N.  Y.  S.  R.  434,  20  N.  Y.  Supp.  427,  1 
Power  239,  discussing  requirement  of  bond  covering  property  alleged  to  be  fraud- 
ulently conveyed  by  executor;  Wise  v.  Rider,  68  N.  Y.  S.  R.  717,  34  N.  Y.  Supp. 
782,  holding  validity  of  chattel  mortgage  to  secure  valid  debt  not  affected  by  in- 
validity of  prior  mortgages;  Re  Carpenter,  125  Fed.  835.  holding  secret  condi- 
tional purchase  of  goods  for  resale  invalid  as  against  trustee  of  bankrupt  ven- 
dee; Skillen  v.  Endelman,  39  Misc.  263,  79  N.  Y.  Supp.  413,  holding  mortgage 
invalidated  by  secret  imderstanding  that  mortgagor  may  dispose  of  property. 

Cited  in  footnote  to  Marks  v.  Miller,  14  L.  R.  A.  190,  which  holds  presumption 
of  fraud  for  retention  of  chattels  covered  by  unrecorded  mortgage  not  conclusive. 

Cited  in  notes  (18  L.  R.  A.  609)  on  effect  on  validity  of  mortgage  of  merchan- 
dise, of  provision  or  agreement  giving  mortgagor  possession  with  power  of  Bale; 
(23  L.  R.  A.  477)  on  sale  or  mortgage  of  future  crops. 

Proof  of  valve  of  property. 

Cited  in  Devlin  v.  New  York,  4  Misc.  106,  24  N.  Y.  Supp.  116,  holding  evidence 
of  what  overcoat,  lost  in  bathing  establishment,  cost,  sufficient  to  establish  value 
at  time  of  loss;  Bowdish  v.  Page,  81  Hun,  177,  30  N.  Y.  Supp.  691,  holding  evi- 
dence of  price  at  which  goods  sold  competent  in  action  for  conversion;  Rhein- 
feldt  V.  Dahlman,  19  Misc.  168,  43  N.  Y.  Supp.  281,  holding  price  paid  for  article 
some  evidence  of  its  value;  Waterman  v.  American  Pin  Co.  19  Misc.  640,  44  N. 
Y.  Supp.  410,  holding  cost  price  sufficient  upon  which  to  base  judgment  as  to 
value;  Bini  v.  Smith,  36  App.  Div.  466,  55  N.  Y.  Supp.  822,  holding  cost  of  prop- 
erty insured  some  evidence  of  its  value  at  time  of  loss;  Kyd  v.  Cook,  56  Neb.  76, 
71  Am.  St.  Rep.  661,  76  N.  W.  524,  holding  damages  for  loss  of  credit  recoverable. 

EiXcliisloii   of  Irrelevant   evidence. 

Cited  in  State  v.  Marcks,  140  Mo.  677,  43  S.  W.  1095,  holding  irrelevant  evi- 
dence may  be  excluded  before  final  submission  to  jury. 

Exception  to  admlmlon  of  evidence. 

Cited  in  Kissinger  v.  Staley,  44  Neb.  786,  63  N.  W.  55,  holding  motion  to  strike 
out  irresponsive  evidence  should  be  made  and  exception  taken  to  refusal;  Wilson 
V.  Boesberg.  1  Misc.  437,  21  N.  Y.  Supp.  915,  holding  general  exception  to  evi- 
dence, without  motion  thereafter  to  strike  out  testimony,  presented  no  question 
on  appeal. 

Cited  in  note  (8  L.  R.  A.  608)  as  to  when  exceptions  to  ruling  must  be  taken 
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EiOMi  of  credit  a«  damaffeM. 

Cited  in  Tootle  v.  Kent,  12  Okla.  689,  73  Pac.  310,  holding  loss  of  credit  an 
element  of  damages  for  wrongfully  closing  stoie  under  mortgage. 

5  L.  R.  A.  141,  WILSON  v.  FINE,  40  Fed.  52. 

Power  of   land   department   to  cancel   pre-emption   certlflcates. 

Cited  in  American  Mortg.  Co.  v.  Hopper,  48  Fed.  48,  holding  land  Depari- 
inent  cannot  of  its  ovvn  authority  cancsl  pre-emption  law  final  certificate; 
Northern  P.  R.  Co.  v.  Barnes,  2  N.  D.  373,  51  N.  W.  386,  holding  proper  home- 
•^tead  entry  indefeasible  except  on  pre-emptor's  default:  Bash  v.  Cascade  Min.  Co. 
20  Wash.  64,  69  Pac.  402,  holding  that  certificate  stands  in  place  of  patent. 

Cited  in  note  (9  L.  R.  A.  777)  on  homestead  on  public  land. 

Distinguished  in  German  Ins.  Co.  v.  Hayden,  21  Colo.  138,  52  Am.  St.  Rep. 
206,  40  Pac.  453,  upholding  cancelation  of  entry  by  Land  Department,  land  not 
being  subject  to  entry.  '* 

Disapproved  in  Pierce  v.  Frace,  2  Wash.  92,  26  Pac.  194,  and  Parsons  v.  Venzke, 
4  N.  D.  470,  60  Am.  St.  Rep.  669,  61  N.  W.  1036,  holding  Land  Department  has 
power  to  cancel  entry  certificate;  American  Mortg.  Co.  v.  Hopper,  12  C.  C.  A.  294, 
29  U.  S.  App.  12,  64  Fed.  654,  Affirming  56  Fed.  69,  upholding  Land  Department's 
power  to  cancel  pre-emption  certificate,  where  entry  is  fraudulently  made,  though 
final  certificate  issued. 

.-)  L.  R.  A.  143,  DUNDAS  ▼.  LANSING,  76  Mich.  499,  13  Am.  St.  Rep.  457,  42 

N.  w.  ion. 

Mnnlclpal  liability  for  defective  sidewalk. 

Cited  in  footnotes  to  Shelby  v.  Clagett,  6  L.  R.  A.  606,  which  holds  that  ex- 
haustion of  corporate  funds  does  not  relieve  from  liability  for  injury  by  defective 
rtidewalk;  Teagar  v.  Flemingsburg,  53  L.  R.  A.  791,  which  holds  mere  building 
of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury  to  pedestrians. 

Cited  in  notes  (10  L.  R.  A.  737)  on  duty  of  municipality  to  keep  streets  and 
sidewalks  in  safe  condition;  (19  L.  R.  A.  454)  on  distinction  betw^een  public  and 
private  functions  of  municipal  corporations  in  respect  to  liability  for  negligence. 
Evidence  of  declarations  an  to  InJnrleN. 

Cited  in  Jones  v.  Portland,  88  Mich.  605,  16  L.  R.  A.  440,  50  N.  W.  731,  holding 
statement  by  injured  person  to  attending  physician  as  to  cause,  inadmissible; 
Huron  Printing  &  Bindery  Co.  v.  Kittleson,  4  S.  D.  525,  67  N.  W.  233,  holding 
declarations  admissible  where  part  of  the  transaction. 
Pbyslclan'ff    opinion    of    canae. 

Cited  in  Jones  v.  Portland,  88  Mich.  605,  16  L.  R.  A.  440,  50  N.  W.  731,  holding 
testimony  of  physician  as  to  cause  of  injuries  inadmissible. 
Notice  of  defects  In  hlsliTv-ar. 

Cited  in  Fuller  v.  Jackson,  82  Mich.  484,  46  N.  W.  721,  holding  knowledge  by 
street  commissioner  or  alderman  notice  to  city  of  defect  in  walk ;  Platz  v.  McKean 
Twp.  178  Pa.  611,  36  Atl.  136,  holding  notice  to  supervisor,  notice  to  township 
of  highway  defect ;  Cunniufjliam  v.  Thief  River  Falls,  84  Minn.  25,  86  N.  W.  763, 
holding  notice  to  mayor  of  defect  in  street,  notice  to  city. 

Cited  in  i.ote  (10  L.  R.  A.  738)   on  notice  of  defect  in  sidewalk. 

Distinguished  in  Fuller  v.  Jackson,  92  Mich.  205,  62  N.  W.  1075  holding  actual 
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notice  of  general  broken  and  unsafe  condition  of  piece  of  sidewalk,  notice  of 
particular  defects. 

Notlee  of  clmlm    for  InJiirT. 

Cited  in  Dollar  v.  Marquette,  123  Mich.  192,  82  N.  W.  36,  requiring  council  to 
act  on  notice  of  claim  for  injury  duly  presented,  without  demanding  as  con- 
dition appearance  with  witnesses  before  council. 

Cited  in  note  (10  L.  R.  A.  739)  on  presentation  of  claims  for  damages  from 
defective  sidewalk. 

ET'ldence  of  other  defect*. 

Cited  in  Tice  v.  Bay  City,  78  Mich.  210,  44  N.  W.  62,  holding  evidence  of 
defective  condition  of  walk  at  other  places  beyond  defect  causing  injury,  inad- 
missible. 

Distinguished  in  Boyle  v.  Saginaw,  124  Mich.  350,  82  N.  W.  1057,  holding 
evidence  of  condition  of  walk  in  close  proximity  to  defect  causing  injury,  com- 
petent to  charge  city  with  notice ;  Campbell  v.  Kalamazoo,  80  Mich.  660,  45  N.  W. 
652,  holding  evidence  of  defective  condition  of  entire  walk  before  premises  com- 
petent to  show  notice  to,  and  negligence  of,  city,  where  exact  place  of  accident  not 
alleged. 

Contributory  nearllarence. 

Cited  in  Engel  v.  Smith,  82  Mich.  7,  21  Am.  St.  Rep.  549,  46  N.  W.  21 ;  Colum 
bus  v.  Strassner,  124  Ind.  487,  25  N.  E.  65;  Becker  v.  Detroit  Citizens'  Street  R. 
Co.  121  Mich.  686,  80  N.  W.  583, —  all  holding  question  of  contributory  negligence 
for  jury  when  testimony  conflicting  or  facts  doubtful;  Brezee  v.  Powers,  80 
Mich.  183,  45  N.  W.  130,  holding  contributory  negligence  for  jury  when  to  be 
determined  by  inference  from  facts  and  circumstances  about  which  honest,  in- 
telligent, and  impartial  men  might  differ;  Graves  v.  Battle  Creek,  95  Mich.  272, 
19  L.  R.  A.  643,  35  Am.  St.  Rep.  561,  54  N.  W.  757,  holding  excuse  for  nonatten- 
tion  for  jury  where  plaintiff  could  have  seen  defect,  but  became  frightened  and 
hurried  on  just  before  stumbling;  Vergin  v.  Saginaw,  125  Mich.  502,  84  N.  W. 
1075,  holding  person  not  necessarily  negligent  in  stepping  into  hole  in  walk, 
tilled  with  snow  and  ice,  where  defect  not  in  mind  at  time,  although  known: 
Sias  V.  Reed  City,  103  Mich.  314,  61  N.  W.  502,  holding  person  knowing  of 
defect  in  walk  and  watching  for  it  not  precluded  from  recovery  for  injuries  when 
reaching  it  sooner  than  expected;  Chicago  v.  Fitzgerald,  75  111.  App.  179,  holding 
for  jury  question  of  ordinary  care  in  use,  after  dark,  of  sidewalk  known  to 
have  defect,  which  was  discovered  too  late  to  be  avoided ;  Finn  v.  Adrian,  93  Mich. 
607,  53  N.  W.  614,  holding  knowledge  of  street  being  repaved,  and  crosswalk  par- 
tially torn  up  eight  days  before,  not  sufficient  to  charge  with  contributory  negli- 
gence in  attempting  to  cross  on  dark  night;  Scliwingschlegl  v.  Monroe,  113  Mich. 
685,  72  N.  W.  7,  holding  familiarity  with  unsafe  condition  of  sidewalk  will  not 
preclude  recovery,  if  caution  of  prudent  man  used;  Haines  v.  Lake  Shore  & 
M.  S.  R.  Co.  129  Mich.  484,  89  N.  W.  349,  holding  one  who  stopped  76  feet  from 
track  to  look  and  listen,  not  guilty  of  negligence;  Styles  v.  Decatur,  131  Mich. 
448,  91  N.  W.  622,  holding  It  question  for  jury  whether  contributory  negligence 
to  pass  over  walk  knowing  boards  to  be  loose;  Ramsay  v.  C.  K.  Eddy  &  Sons. 
123  Mich.  164,  82  N.  W.  129  (dissenting  opinion),  majority  holding  brakeman 
switching  in  daytime  guilty  of  contributory  negligence  in  being  caught  by  pro- 
jecting boards,  visible  if  he  looked. 
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Cited  in  notes  (10  L.  R.  A.  740)  on  contributory  negliprpnee  as  defense  for 
injury  from  defective  sidewalk;  (13  L.  R.  A.  720)  as  to  determination  by  jury  of 
question  of  nej2f licence. 

Di«itin^uisbed  in  Trion  v.  Saginaw,  120  Mich.  208.  70  N.  \V.  573.  holding  that 
]>ede.strian  cannot  recover  for  injury  from  defective  sidewalk,  where,  knowing  of 
defect  in  walk,  and  of  necessity  of  care,  lie  chances  safety  without  necessity; 
Benedict  v.  Port  Huron,  124  Mich.  605,  83  N.  \V.  614,  holding  momentary  forget- 
fulness  of  conditions  not  excuse  for  failure  to  act  on  information  thereof;  Cloney 
V.  Kalamazoo,  124  Mich.  660,  83  X.  W.  618,  holding  one  approaching  crossing 
known  to  be  torn  up,  and  when  sufticie'itly  lighted  to  observe,  guilty  of  contribu- 
tory negligence  in  walking  off  walk  without  looking;  King  v.  Colon  Twp.  125 
Mich.  515,  84  N.  VV.  1077,  holding  girl  fourteen  years  old,  knowing  of  hole 
in  highway,  guilty  of  contributory  negligence  when,  if  looking,  she  would  have 
seen  it. 

5  L.  R.  A.   150.  COLLAMORK  v.  GILLIS,  140  Mass.  578,  14  Am.  St.  Rep.  460, 

22  N.  E.  46. 
Fixtures,    ivhat    are. 

Cited  in  Miller  v.  Waddingham  (Cal.)  11  L.  R.  A.  511,  25  Pac.  688,  holding 
•permanent  building  on  mudsills  by  vpnd**e  under  land  contract,  fixture. 

Cited  in  footnotes  to  I^eonard  v.  Clough,  16  L.  R.  A.  306,  which  holds  a  barn 
placi'd  by  owner  on  own  land  or  which  stands  resting  on  surface  a  fixture; 
Demby  v.  Parse,  12  L.  R.  A.  87,  which  holds  buildings  erected  by  third  periMm 
on  land  in  life  tenant's  possession  not  removable  against  remainderman's  objec- 
tion. 

Cited  in  notes    (6  L.  R.   A.  240,   10  L.  R.  A.  723.  724)    on  what  constitutes 
fixtures. 
Plxtnreffi   rlfgtktn  of  Inndlord  nnd  tenant. 

Cited  in  Baker  v.  McClurg,  108  111.  34,  50  L.  R.  A.  133,  footnote  p.  131,  02 
Am.  St.  Rep.  261,  64  N.  E.  701,  Affirming  96  111.  App.  171,  which  sustains  tenant's 
right  to  remove  as  trade  fixtures,  ovens  and  engine  boilers  placed  by  him  in 
bakery  building  with  intent  to  remove. 

Cited  in  footnotes  to  Wright  v.  Du  Bignon,  57  L.  R.  A.  660,  which  denies 
right  of  tenant  to  remove  fixtures  annexed  by  him  to  freehold;  Sanitary  Dist.  v. 
Cook,  39  L.  R.  A.  360,  which  denies  right  to  remove,  after  new  lease  expires, 
trade  fixtures  erectwl  by  tenant;  Western  &  A.  R.  Co.  v.  State,  14  L.  R.  A.  438, 
which  holds  railroad  lessee  not  entitled  to  substitute  old  rails  and  appliances  at 
end  of  term. 

Cited  in  note  (0  L.  R.  A.  700)  on  tenant's  right  to  remove  fixtures. 

Not  followed  in  Hertzberg  v.  Witte,  22  Tex.  Civ.  App.  321,  54  S.  W.  021,  hold- 
ing taking  new  lease  does  not  defeat  tenant's  right  to  remove  buildings  reserved 
in  old  lease. 

5  L.  R.  A.  152.  PA(JE  v.  HIGGINS,  150  Mass.  27.  22  N.  E.  63. 
Mintake,   ivhen    relief  ohtalnable. 

Cited  in  footnotes  to  Bigham  v.  Madison,  47  L.  R.  A.  267,  which  authorizes 

rescission   for  mutual   mistake  as  to  location  of  l>oundary  lines  fxiinted  out  by 

vendor;  Alton  v.  First  Nat.  Bank,  18  L.  R.  A.  144.  which  denies  indorsee's  right 

to  recover  back  amount  paid  under  mistaken  belief  as  to  liability;   I^ngevin  v. 

L.  R.  A.  Ar.— Vf)L.  1.— 38. 


694  L.  R.  A.  CASES  AS  AUTHORITIES.  [5  L.  R  A. 

St.  Paul,  15  L.  R.  A.  766.  which  holds  agent's  mistaken  belief  that  all  of  IcU 
jointly  sold  for  taxes  belonged  to  principal  not  ground  to  recover  back  any  ct  ■ 
redemption  money;  Och  v.  Missouri,  K.  &  T.  R.  Co.  36  L.  R.  A.  442,  which  holds  ! 
release  by  woman  while  dazed  and  nervous  from  shock  in  railway  accident  bindinj  \ 
on  her,  though  obtt^ined  by  misrepresenting  contents.  , 

Cited  in  notes  (12  L.  R.  A.  273)  on  equity  jurisdiction  to  correct  mistake*  in 
contracts;  (6  L.  R.  A.  835)  on  remedies  in  case  of  mistake  in  written  instrument: 
(17  L.  R.  A.  273)  on  parol  evidence  to  vary  written  contract  in  case  of  fraud, 
surprise,  or  mistake;  (11  L.  R.  A.  857)  on  mistake  in  written  contract;  relief 
from;  (5  L.  R.  A.  712)  on  reformation  of  insurance  policy. 
Reformation  of  deeda. 

Cited  in  Ix>ud  v.  Barnes,  154  Mass.  345.  28  X.  E.  271,  holding  deed  cannot  I*- 
reformed  unless  mistake  common  to  all  parties;  Richardson  v.  Adams,  171  Ma-^^- 
449,  50  N.  E.  041,  holding  proof  of  mistake  must  be  clear,  full  and  deci-ivf-. 
Robinson  v.  Brniden.  44  W.  Va.  192,  28  S.  E.  798,  holding  misdescription  in  dt-M. 
Working  no  injury,  not  ground  for  reformation. 

Cited  in  footnotes  to  Atlierton  v.  Roche,  55  L.  R.  A.  591,  which  denies  powei 
to  reform  deed  to  daughter  and  husl>and  and  "their"  heirs,  so  as  to  include  all 
heirs  of  her  body:  Davis  v.  Ely,  5  L.  R.  A.  810.  which  holds  admissible  p:ir"' 
evidence  that  part  of  land  to  be  conveyed  was  fraudulently  omitted;  Decker  x. 
Schulze,  27  L.  R.  A.  335.  which  holds  mere  breach  of  covenant  as  to  title  n*»t 
ground  for  rescinding  executed  sale  of  land. 

5  h.  R.  A.  161,  COMMERCIAL  U.  TELEG.  CO.  v.  NEW  ENGLAND  TELEPH. 

&  TELECI.  CO.  61  Vt.  241,  15  Am.  St.  Rep.  893,   17  Atl.   1071. 
BqnaMty   In    pnbltc   vsei   compalHory   iiervlce. 

Cited  in  Haugen  v.  Albina  Light  &  Water  Co.  21  Or.  423,  14  L.  R.  A,  428.  2^ 
Pac.  244,  holding  corporation  organized  to  supply  city  and  inhabitants  with 
water  must  furnish  tc  all  applicants,  although  no  stipulation  thereto  in  fran- 
chise; Inter-Ocean  Pub.  Co.  v.  Associated  Press,  184  111.  452,  48  L.  R.  A.  .'>74. 
75  Am.  St.  Rep.  184,  56  N.  E.  822.  holding  press  association's  by-law  again-r 
members*  furnishing  news  to,  or  recei*'ing  news  from,  any  person  or  corporati<m 
declared  antagonistic,  void. 

Cited  in  notes  (31  L.  R.  A.  804)  on  police  regulation  of  electric  companies: 
(15  L.  R.  A.  321)  as  to  compulsory  service  by  party  whose  business  it  is  to  -erve 
the  public. 

Distinguished  in  Kati's  v.  Atlanta  l^iggage  &  Cab  Co.  107  (Ja.  fUO.  40  L.  R.  A. 
437,   34   S.   E.   372,   holding   railway   company   may  grant  exclusive   privilege  of 
entering  trains  to  solicit  transportation  of  passengi-rs  and  baggage,  and  rent  u> 
such  liwnsee  portion  of  depot. 
Public  n«e  of  patent. 

Cited  in  Delaware  &  A.  Teleg.  &  Teleph.  Co.  v.  Delaware.  2  C.  C.  A.  45.  ti  W  S. 
App.  30,  .50  Fed.  681.  30  W.  N.  C.  371,  holding  patent  applied  to  public  u*e 
becomes  subject  to  legal   rej^uljition  in  such   use:   Delaware  ex  reJ.  Po«»tal   T«»l<'y- 

6  Cable  Co.   v.   Delaware  &   A.  Teleg.  &   Teleph.  Co.   47   Fed.   038.  holdinj*.   that 
upon  offering  patent  to  public  use,  patentee  cannot  contract  to  restrict  u.s«»  ivr 
particular  purpose  to  licensee- 
Cited  in  note   (29  L.  R.  A.  792)  on  power  of  state  to  restrict  and  regulate  the 

sale  or  enjoyment  of  patent  rights. 
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IVhen   niandanm*  frill   laane. 

Citpd  in  footnotes  to  Territorial  Insane  Asylum  v.  Wolfley,  8  I».  R.  A.  188, 
whicli  denies  mandannis  to  compel  governor  to  sign  warrant  for  funds  for  asylum; 
Hansen  v.  Albina  Light  &  Water  Co.  14  L.  R.  A.  424,  which  holds  mandamus 
appropriate  remedy  to  compel  supply  of  water. 

Cited  in  notes  (7  L.  R.  A.  105)  on  mandamus  to  enforce  public  duty;  (11  L. 
R-  A.  763)  as  to  issuance  of  mandamus  to  control  executive  discretion. 

5  L.  R.  A.  166,  ANDERSON  v.  BUTLER,  31  S.  C.  183,  9  S.  E.  797. 
Purchase,  etc.,  by  triiMtee,  etc.,  at  oysrn  aale. 

Cited  in  Fishburne  v.  Smith,  34  S.  C.  333,  13  S.  E.  525,  holding  sale  invalid 
where  representative  of  mortgagee  withdrew  bid  at  suggestion  of  trustee,  and 
thereafter  property  was  sold  to  same  bidder  for  less  sum. 

Citcni  in  footnotes  to  Frazier  v.  Jeakins.  .■>7  L.  R.  A.  .')75,  which  holds  guardian's 
sale  to  her  husband,  void ;  Harrison  v.  Mulvane,  54  L.  R.  A.  405,  which  holds 
one  charged  with  selling  corporate  stock  to  pay  encumbrances,  one  of  which  he 
owns,  not  forbidden,  as  trustee,  to  buy  prior  liens  to  protect  own  interests. 

Cited  in  notes  (9  L.  R.  A.  792)  on  purchase  of  trust  property  by  trustee; 
(13  L.  R.  A.  492)   on  effect  of  purchase  by  trustee. 

Execntlon  of  pofrer  under  tvIII. 

Cited  in  Ashley  v.  Holman,  56  S.  C.  131,  32  S.  E.  992.  holding  that  courts  may 
control  execution  of  limited  power  by  declaring  execution  contrary  to  limitations 
imposed  invalid;  Rose  v.  Thornley,  33  S.  C.  323,  12  S.  E.  11,  holding  thiX.  under 
will  directing  sale  in  discretion  of  executor  courts  cannot,  at  instance  of  dis- 
tributees, require  sale  to  be  made  by  master. 

5  L.  R.  A.  172,  WINNT  v.  INTERNATIONAL  &  G.  N.  R.  CO.  74  Tex.  32,  11 

S.  W.  907. 
Exeat plarr  damage*  In  ca«e*  of  nevllgrence. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Compton,  75  Tex.  674,  13  S.  W.  667,  holding 
running  of  water  train  without  conductor  not  such  wilful  neglect  of  duty  as  to 
warrant  recovery,  when  trains  so  run  for  year  without  accident. 

Distinguished  in  Stemenberg  v.  Mailhos,  39  C.  C.  A.  413,  99  Fed.  48,  holding 
absence  of  ground  for  exemplary  damages  not  ground  for  peremptory  instruction 
for  defendant,  when  evidence  supports  claim  for  actual  damages. 

Damanres  for  nefrltirent  not  caniilniir  death. 

Cited  in  Houston  City  Street  R.  Co.  v.  Sciacca,  80  Tex.  355,  16  S.  W.  31,  holding 
recovery  for  death  of  minor  child  not  limited  to  ser>'ices  during  minority,  but 
may  extend  to  benefits  after  majority;  Galveston,  H.  &  S.  A.  R.  Co.  v.  Hughes,. 
22  Tex.  Civ.  App.  130,  54  8.  W.  264,  holding  that  measure  of  damages  for 
killing  son  is  sum  equal  to  pecimiary  l)enefit  plaintiffs  had  reasonable  expectaliorn 
of  receiving;  International  &  G.  N.  R.  Co.  v.  Kuehn,  2  Tex.  Civ.  App.  217,  21 
S.  W.  58.  holding  that  measure  of  damages  for  causing  death  of  father  is  what 
child  can  reasonably  expect  to  receive  during  probable  duration  of  life,  and  not- 
cnst  of  raising  child. 

Cited  in  footnote  to  Brink  v.  Wabash  R.  Co.  53  L.  R.  A.  811,  which  denies 
right  to  recover  for  nonperformance  of  contract  to  support  parent  through  negli- 
gent killing  of  son. 
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Cited  in  notes  (7  L.  R.  A.  154)  on  action  for  damages  for  death  caused  b? 
negligence;.  (17  L.  R.  A.  77)  on  measure  of  recovery  for  death  caused  by  negli- 
gence. 

"Wlieii    damage    preniiniecl. 

Cited  in  Haug  v.  Great  Northern  R.  Co.  8  X.  D.  35,  42  L.  R.  A.  673,  73  Am. 
St.  Rep.  727,  77   N.  W.  97,  holding  pecuniary  damage  presumed  to  widow  and 
minor  children  from  death  of  husband  and  father. 
PleadlnflT  In  actlonii  of  nenrliK^nce. 

Cited  in  note  (59  L.  R.  A.  227  «m  aurticiency  of  general  allegations  of  negligence. 

5  L.  R.  A.  176,  ASKEY  v.  WILLIAMS,  74  Tex.  294.  11  S.  W.  1101. 
Infant'*    deed;    action    to   dlnatHrni. 

Cited  in  Sinikins  v.  Searcy.  10  Tex.  Civ.  App.  413,  32  S.  W.  849,  holding  action 
by  minor's  heirs  to  disaffirm  deed  five  years  after  majority,  too  late;  Peck  v. 
Cain,  27  Tex.  Civ.  App.  40,  63  S.  W.  177,  denying  infant's  liability  for  abandon- 
ment of  lease. 

Validity  of  acts  of  person*  vnder  disability. 

Cited  in  Brown  v.  Farmers  &  M.  Nrit.  Bank,  88  Tex.  274,  33  L.  R.  A.  363,  31 
S.  \V.  285,  holding  infant's  contract  to  repay  borrowed  money  not  void,  making 
undertaking  to  answer  for  his  default  collateral;  Williams  v.  Sapieha,  94  Tex. 
433,  61  S.  \V.  115,  holding  power  of  attorney  to  convey  by  insane  person  voidabh*. 
not  void;  First  Nat.  Bank  v.  McCiinty.  29  Tex.  Civ.  App.  541.  09  S.  \V.  4!):», 
holding  owner  of  note  executed  by  lunatic  entitled  to  recover  portion  spent  for 
necessaries. 

Infant**  liability  for  necessaries. 

Cited  in  footnotes  to  Goodman  v.  Alexander.  55  L.  R.  A.  781,  which  authorize 
recovery  against  infant  for  food  and  lod^nng,  without  alleging  that  defendant  an 
orphan:  Gregory  v.  l^ee.  25  L.  R.  A.  618,  which  holds  minor  leasing  rooms  whil«» 
attending  college  bound  to  pay  for  same  as  necessary,  only  while  occupying  them. 

Cited  in  notes  (15  L.  R.  A.  211)  on  contract  bv  infant  to  work  for  necessaries: 
(12  L.  R.  A.  859)  on  impliiMi  promise  to  pay  for  necessaries  purchase<l  by  infiint. 

'What   are   necessaries. 

Cited  rn  Crafts  v.  Carr,  24  R.  I.  406.  60  L.  R.  A.  132,  footnote  p.  I2S,  96  Am. 
St.  Rep.  721,  53  Atl.  275.  which  holds  services  of  attorney  in  prosecuting  for 
infant  action  for  damages  for  indecent  tutsuuit  on  her,  necessaries;  Fisher  v.  Sliea, 
97  Me.  375,  61  L.  R.  A.  568,  footnote  p.  567,  54  x\tl.  846,  which  holds  defense  of 
suit  against  policeman  for  as.sault  while  acting  in  line  of  duty,  within  exception 
of  claims  for  necessaries  in  statute  prohibiting  gurniHlmiont  of  wages. 

5  L.  R.  A.  179.  HENRY  v.  NEWBrRYPORT.  149  Mass.  582,  22  N.  E.  75. 
Rlffhts  of  riparian  oi^vner  in  ebb  and  Hofr  of  tide. 

Cited  in  Mills  v.  United  States,  12  L.  R.  A.  (580.  46  Fed.  ^45.  holding  diversion 
of  waters  of  river  from  rice  canals  and  ditches  of  riparian  proprietor  to  effect 
improvement  of  stream  for  navigation,  damnum  absque  injuria. 

Cited  in  notes   (12  L.  R.  A.  636.  639)   on  ownership  of  tide  lands. 
Ordinance  of  14147. 

Cited  in  Concord  Mfg.  Co.  v.  Roliertson,  66  N.  H.  26,  18  L.  R.  A.  693,  25  Aa 
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718.  holding  object  of  ordinance  was  to  induce  erection  of  wharves  for  benefit  of 
commerce. 

Cited  in  footnotes  to  Watuppa  Reservoir  Co.  v.  Fall  River,  13  L.  R.  A.  255, 
which  holds  right  of  private  perj*ons  in  great  pond  not  affected  by  ordinance  of 
1647;  Atty.  Gen.  ex  rel.  Mann.  v.  Revere  Copper  Co.  9  L.  R.  A.  510,  which  holds 
town  could  not  transfer  title  to  great  pond,  granted  to  it  before  ordinance  of  1647. 

Riparian    rIarhtN   an   airected    by   erection    off    fvharve*. 

Cited  in  notes  (12  L.  R.  A.  617)  on  right  of  riparian  owners  to  dock  to  low- 
water  mark:  (12  L.  R.  A.  63'))  on  estahlisliment  of  dock  and  harbor  lines;  (14 
L.  R.  A.  499)  un  establishment  of  dock  lines;  (40  L.  R.  A.  639)  on  right  to  erect 
wharves. 

Kivht  to  land   under  water. 

Cited  in  footnotes  to  Concord  Mfg.  Co.  v.  Robertson,  18  Xi.  R.  A.  679,  as  to 
abutter's  rights  in  public  water  and  land  under  same:  (Gilbert  v.  Eldridge,  13  L. 
R.  A.  411,  which  authorizes  the  dissociation  from  upland  of  riparian  right  to 
reclaim  land  under  shallow  water. 

\alaanoei  risht  of  pri-vate  action. 

Cited  in  footnote  to  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  pri- 
vate person  to  abate  liquor  nuisance  without  process  of  law.  • 
Cited  in  note  (6  L.  R.  A.  280)   on  action  for  damages  from  nuisance. 

5  L.  R.  A.  183,  REICHERT  v.  ST.  LOl  IS  A  S.  F.  R.  CO.  51  Ark.  491,  11  S.  W. 

696. 
Rlsrlit  of  OTrner  of  fee  in  hlshway  to  compennation  for  use  by  railiray. 

Cited  in  Canastota  Knife  Co.  v.  Newington  Tramway  Co.  69  Conn.  185,  36  Atl. 
1107  (dissenting  opinion),  majority  holding  electric  railway  in  public  highway 
not  additional  servitude  for  which  owner  of  fee  entitled  to  compensation. 

E«topped  by  acqniescence. 

Cited  in  Ferguson  v.  Covington  &  C.  Electric  R.  &  Transfer  &  Bridge  Co.  iOS 
Ky.  672.  57  S.  W.  460.  holding  that  owner's  acquiescence  for  number  of  years  in 
railroad's  occupation  of  street  bars  right  to  injunction. 

Cited  in  footnote  to  Old  Times  Distillery  Co.  v.  Casey,  42  L.  R.  A.  466,  which 
holds  right  to  enjoin  use  of  trade-mark  lost  by  ten  years'  delay. 

5  L.  R.  A.  189,  CURDY  v.  BERTON,  79  Cal.  420,  12  Am.  St.  Rep.  157,  21  Pac.  858. 
Coniitrnctl%'e    trostN   arifiinff    from    fraud    off    party    in    fldnclary   relation. 

Cited  in  Ransdel  v.  Moore,  153  Ind.  419,  53  L.  R.  A.  762,  63  N.  E.  767,  holding 
husband  promising  wife  on  death-bed  to  convey  certain  property  to  her  brothers 
deemed  trustee  as  to  property  designated;  Ludington  v.  Patton,  111  Wis.  257, 
86  X.  W.  571,  holding  executors  fraudulently  preventing  widow  from  electing  to 
take  distributive  share  in  husband's  estate  ma\  be  required  to  account  for  such 
share  by  heirs  of  widow  the  same  as  though  election  had  been  made. 

Cited  in  footnote  to  Anglo-American  Sav.  &  L.  Asso.  v.  Campbell,  43  L.  R.  A. 
622,  which  sustains  constructive  trust  in  favor  of  persona  contributing  labor  or 
materials  for  building,  in  full  amount  agreed  to  be  advanced  by  third  person. 
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5  L.  R.  A.  193,  CARLETON  v.  Rl  GO,  149  Mass.  550.  14  Am.  St.  Rep.  446,  22  N. 

E.  55. 
Injunction,   when  proper. 

Cited  in  Buel  v.  Baltimore  &  ().  S.  W.  R.  Co.  24  Mtvc.  667.  53  N.  Y.  Supp.  7  V^. 
holding  bondholder  entitled  to  preliminary  injunction  against  paying  out  funds 
of  consolidated  railroad  in  which  earnings  of  constituents  are  mingled;  Kvans 
V.  Reading  Chemical  Fertilizing  Co.  160  Pa.  215.  28  Atl.  702,  holding  operati«.ii 
of  fertilizer  factory,  constituting  nuisance,  enjoinnble;  Worthington  v.  Warii*.!,'. 
157  Mass.  423,  20  L.  R.  A.  344,  34  Am.  St.  Rep.  294,  32  X.  E.  744,  holding  eq-iitv 
will  not  enjoin  blacklisting,  or  compel  reinstatement  of  striking  employees. 

Cited  in  notes  (9  L.  R.  A.  716;  12  L.  R.  A.  754)  on  remedy  by  injunction 
against  nuisances;  (6  L.  R.  A.  763)  on  abatement  of  public  nuisance;  (20  L.  R. 
A.  165)  on  power  of  equity  to  grant  mandatory  injunctions  against  nuisani^^; 
{41  L.  R.  A.  321)  on  injunctions  by  municipal  corporations  against  nuisanetM 
affecting  public  morals,  good  order,  health,  and  safety. 

'—  Aflralnst  VNlnflr  preinlnes  for  snle  of  liqnor. 

Followetl  without  special  discussion  in  State  v.  Massey,  72  Vt.  221,  47  Atl.  834. 

Cited  in  State  ex  rel.  Rhodes  v.  Saunders,  66  N.  H.  84,  18  L.  R.  A.  654,  25 
Atl.  588,  holding  use  of  buildings  for  sale  of  liquor,  though  criminal  offense,  en- 
joinable  by  equity;  White  v.  Creamer,  175  Mass.  570,  56  N.  E.  832,  as  to  whether 
petition  to  abate  liquor  nuisance  is  maintainable;  Hartley  v.  Henretla,  35  W. 
Va.  237,  13  S.-  E.  375  (dissenting  opinion),  majority  holding  equity  cannot  en- 
join, or  abate  place  of,  illegal  sale  of  liquor  until  owner's  conviction. 

Cited  in  note  (7  L.  R.  A.  300)  on  disobedience  of  injunction  against  sale  'J 
liquor,  as  contempt  of  court. 

-^  Against  crinie«. 

Cited  in  Weakley  v.  Page,  102  Tenn.  202,  46  L.  R.  A.  558,  53  S.  W.  551,  holding 
bawdy  house,  though  subject  of  criminal  prosecution,  enjoinable;  Columbian 
Athletic  Club  v.  State,  143  Ind.  109,  28  L.  R.  A.  731,  52  Am.  St.  Rep.  407,  40  X. 
£.  914.  holding  criminality  of  prize  fighting  no  ground  for  denying  injunction. 

RIfrht   to  Jury  trial. 

Cited  in  Shapira  v.  D'Arcy,  180  Mass.  378,  62  X.  E.  412,  holding  constitutional 
right  of  jury  trial  does  not  extend  to  suit  in  equity;  United  States  v.  Debs,  5 
Inters.  Com.  Rep.  209,  64  Fed.  753,  holding  statutory  power  to  enjoin  combina- 
tions in  restraint  of  interstate  commerce  not  invasion  of  right  to  jury  trial; 
State  V.  Murphy.  71  Vt.  137,  41  Atl.  1037,  holding  pro^peding  for  violating  in- 
junction against  maintaining  place  for  illegal  sale  of  liquor  not  invasion  of  con- 
stitutional right  of  jury  trial;  Davis  v.  Auld,  96  Me.  ryi\S,  53  Atl.  118,  raisin^-, 
without  deciding,  question  whether  statute  giving  equity  power  to  enjoin  liquor 
nuisance  invades  right  to  jury  trial. 

Cited  in  footnote  to  "State  ex  rel.  Rliodes  v.  Saunders,  18  L.  R.  A.  646,  which 
denies  right  to  jury  trial  in  equity  ease. 

Police  poorer. 

Cited  in  Com.  v.  Huntley,  156  Mass.  240,  15  L.  R.  A.  842.  30  X.  E.  1127.  hold 
ing  statute  prohibiting  sale  of  oleomargarine,  imitating  butter,  constitutional. 
even  w^hen  applied  to  original  packages  brought  from  another  state. 

Cited  in  footnotes  to  Laugel  v.  Bushnell,  58  L.  R.  A.  266.  which  sustuiDS 
ordinance  declaring  places   where  hop  ale,   hop  and  malt   meal,  and  cider  so'd. 
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nuisances;  Landry  v.  Xew  Iberia,  58  L.  R.  A.  285,  which  denies  city's  power  to 
arbitrarily  declare  particular  licensed  saloon  a  nuisance. 

Parol  evidence  to  identify  person  and  property. 

Cited  in  note  (0  L.  R.  A.  43)  on  parol  evidence  to  identify  person  and  prop- 
erty. 

S  L.  R.  A.  200,  HARVEY  v.  MfiRRILL,  150  Mass.  1,  15  Am.  St.  Rep.  159.  22  N. 
£.  49. 

IVluit  are  ^raverinK  and  nltra  vires  contractu. 

Cited  in  Goodwin  v.  Massachusetts  Loan  &  T.  Co.  152  Mass.  195.  25  N.  E. 
100,  holding  purchases  of  cotton  futures  legal  under  the  circumstances;  Northrup 
v.  Buffington,  171  Mass.  471,  51  X.  K.  7.  holding  delivery  was  not  intended,  but 
margins  were  paid  as  protection  in  transactions  between  parties;  Chase  v. 
Boston.  180  Mass.  460.  62  N.  E.  1059.  holding  brokers  properly  taxed  for  stocks 
in  their  possession. 

Cited  in  footnotes  to  F'irst  Nat.  Bank  v.  Carroll,  8  L.  R.  A.  275,  which  holds 
guaranty  that  cattle  will  sell  at  speci6ed  price,  in  consideration  of  receiving  all 
■above  such  price,  gambling  contract;  Cashman  v.  Root,  12  L.  R.  A.  511,  which 
holds  purchase  of  stock  on  margin  by  broker  for  customer  void;  Booth  v.  People, 
^  L.  R.  A.  762,  which  sustains  statute  making  unlawful,  options  for  sale  of  com- 
modities which  have  been  subject  of  gambling  operations;  Olson  v.  Sawyer  Good- 
man Co.  53  L.  R.  A.  648.  which  holds  void  an  agreement  to  debit  and  credit  on 
-accounts  due  employees,  their  winnings  at  card  games  with  each  other;  Drinkall 
V.  Movious  State  Bank,  57  L.  R.  A.  341,  which  holds  title  to  cashier's  check, 
acquired  by  payee's  indorsement  to  gambler  in  payment  for  chips  te  be  used  in 
gambling,  defective;  Jemison  v.  Citizens'  Sav.  Bank,  9  L.  R.  A.  708,  which  holds 
speculative  dealing  in  cotton  futures  by  savings  bank,  ultra  vires. 

Cited  in  notes  (12  L.  R.  A.  121)  on  contracts  not  binding  on  makers;  (7  L. 
R.  A.  705)  as  to  when  promissory  note  is  invalid:  (6  L.  R.  A.  588)  on  contracts 
wholly  void,  being  void  as  to  everybody. 

Effect  of  Immoral  nse  on  riffht  to  relief. 

Fuller  V.  Berger,  65  L.  R.  A.  381,  enjoining  infringement  of  patent  on  bogus- 
coin  detector,  though  devoted  wholly  to  immoral  use. 

Riffiit  of  recovery  on  'waiperlnir  contract*. 

Cited  in  Barnes  v.  Smith,  159  Mass.  347,  34  X.  E.  403.  holding  mere  expecta- 
tion that  delivery  of  shares  purchased  would  not  be  called  for  does  not  debar 
broker  from  recovering  his  commission;  Mohr  v.  Miesen,  47  Minn.  234,  49  N. 
W.  862,  holding  that  broker  who  advances  money  to  enable  his  customer  to  carry 
wagering  contract  cannot  recover  it;  Davy  v.  Bangs,  174  Mass.  242,  54  N.  E. 
536,  holding  that  one  who  employs  another  to  buy  and  sell  stocks  on  margin  with- 
out intending  delivery  may  recover  payment  made  therefor  under  statute;  Lyons 
v.  Coe,  177  Mass.  383,  59  N.  E.  59,  holding  employer  of  broker  on  wagering  con- 
tract might  recover  under  statute  amount  paid  by  him;  Nave  v.  Wilson,  12  Ind. 
App.  43,  38  X.  E.  876,  holding  intimate  connection  between  principal  and  agent 
in  promoting  illegal  transactions  in  futures  prevents  operation  of  rule  that  agent 
must  account  to  principal  for  moneys  received  by  him;  Wakefield  v.  Farnum,  170 
Mass.  425,  49  X'.  E.  640,  holding  court  not  required  to  find  that  recovery  should 
be  had  on  evidence  of  wagering  contract;   Rice  v.  Winslow,   182  Mass.  275,  65 
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N.  E.  366,  holding  tliat  equity  will  restrain  foreclosure  of  niort«»age  and  c«in!p;*l 
surrender  of  note  given  under  wagering  contract;  Winward  v.  Lincoln,  23  R.  I. 
403.  64  L.  R.  A.  176,  51  Atl.  106,  holding  transaction  by  which  broker  purcha^^eil 
Ktock  for  customer,  to  be  delivered  on  demand,  valid;  (larseed  v.  Sternberg:er. 
135  N.  (*.  502,  47  S.  E.  603,  denying  right  to  reimbursement  of  one  purchasing 
cotton  •*futures"  for  another  at  loss;  Wheeler  v.  Metropolitan  Stock  Exchange. 
72  N.  H.  318,  5(»  Atl.  754,  holding  contract  for  purchase  of  stock  without  delivery, 
one  party  to  pay  difference  between  prices,  void. 

Cited  in  footnotes  to  Ullman  v.  St.  Louis  Fair  Asso.  56  L.  R.  A.  606,  which 
denies  right  to  abandon  partly  executed,  illegal  bookniaking  contract  for  speci- 
fied period,  and  recover  back  pro  rata  amount  of  money  paid ;  Central  Stock  &. 
Grain  Exchange  v.  Bendinger,  56  L.  R.  A.  875.  which  holds  broker  liable  to 
refund  to  principal,  money  illegally  taken  from  agent  as  margin  on  gambling 
transaction;  Appleton  v.  Maxwell.  55  L.  R.  A.  93,  which  denies  right  of  action 
for  money  loaned  to  be  used  in  gambling. 

Conflict  of  laTTM. 

Cited  in  Mittenthal  v.  Mascagni,  183  Mass.  23,  60  L.  R.  A.  814,  97  Am.  St. 
Rep.  404,  6()  N.  E.  425,  assuming  law  of  Italy  similar  to  ours  as  to  effect  of  stipu- 
lation in  contract  for  adjustment  of  differences. 

Cited  in  note  (64  L.  R.  A.  169)  on  conflict  of  laws  as  to  gambling  contracts, 
when  public  policy  of  forum  does  not  interfere. 

5  L.  R.  A.  206,  APPLETON  v.  AMES,  150  Mass.  34,  22  N.  E.  69. 
Rifsht  of  tenant   to  notice  to  qoit. 

Distinguished  in  Lowman  v.  West,  8  Wash.  360,  36  Pac,  258.  holding  defendants 
answering  in  action  of  unlawful  detainer  do  not  forfeit  right  to  notice. 

5  L.  R.  A.  209,  HODGKIXS  v.  FARRINGTON,  150  Mass.   19,  15  Am.  St.  Rep. 

168,  22  N.  E.  73. 
Revocation  of  license  to  nae  land  of  another. 

Cited  in  Hathaway  v.  Yakima  Water,  Light  &  P.  Co.  14  Waah.  473,  53  Am. 
St.  Rep.  874,  44  Pac.  896,  holding  license  to  maintain  a  waste  ditch  upon  land 
of  another  revocable  at  will  of  licensor;  Great  Falls  Waterworks  Co,  v.  Great 
Northern  R.  Co.  21  Mont.  501,  54  Pac.  963,  holding  parol  license  to  lay  water 
mains  revocable  at  any  time,  though  mains  laid  at  great  expense,  and  maintained 
for  six  years;  Nowlin  Lumber  Co.  v.  Wilson,  119  Mich.  413,  78  N.  W.  338,  hold 
ing  license  in  writing  to  construct  logging  railway  across  land,  without  conip<'n 
sation,  not  irrevocable  because  of  expenditure  of  money  by  licensee. 

Cited  in  notes  (10  L.  R.  A.  484)  on  right  by  prescription  to  use  of  lands  of 
another;  (49  L.  R.  A.  504)  on  revocability  of  license  to  maintain  burden  on  land 
after  expense  incurred. 

Conveyance   by   licennor  as  revocation. 

Cited  in  Hicks  Bros.  v.  Swift  Creek  Mill  Co.  133  Ala.  416,  57  L.  R.  A.  721. 
91  Am.  St.  Rep.  38,  31  So.  947,  holding  subsequent  conveyance  of  land  by  licensor 
operates  as  revocation  of  license  to  construct  dam  and  ditch. 

Removal  of  property  conntrncted  nnder  llcenite. 

Cited  in  Great  Falls  W'aterworks  Co,  v.  Great  Northern  R.  Co.  21  Mont.  501, 
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54  Pac.  963,  holding,  upon  revocation  of  parol  license  to  lay  water  mains,  licensee 
entitled  to  reasonable  time  to  neniove  property. 

Acqnleseeiice  by  oifirner  ^vlthoot  knovrledire  of  ii«e  of  land. 

Cited  in  Cautley  v.  Morgan.  51  W.  Va.  311,  41  S.  E.  201,  holding  that  eject- 
ment will  lie  against  party,  who,  having  licennc  to  extend  party  wall  10  inches 
upon  lot  of  adjoining  proprietor,  takes  16  inches  without  knowledge  of  licensor; 
Harrington  v.  McCarthy,  169  Mass.  494,  48  X.  E.  278,  holding  owner  not  guilty 
of  laches  may  enjoin  maintenance  of  building  projecting  over  his  boundary  line. 

5  L.  R.  A.  213,  GOULD  v.  STEIN,  149  Mass.  570,  14  Am.  St.  Rep.  455,  22  N.  E. 

47. 
Implied   frarraiity. 

Cited  in  Morse  v.  Moore,  83  Me.  479,  13  L.  R.  A.  225.  23  Am.  St.  Rep.  783, 
22  Atl.  362,  and  Northwestern  Cordage  Co.  v..  Rice.  5  N.  1).  434.  57  Am.  St.  Rep. 
563,  67  N.  W.  298.  holding  that  sale  by  particular  description  constitutes  war- 
ranty that  article  answers  that  description;  Hobart  v.  Young,  63  Vt.  370,  12  L. 
R.  A.  697,  21  Atl.  612,  holding  positive  statements  descriptive  of  kind,  or  assert- 
ive of  quality  and  condition,  of  thing  sold  are  warranties,  if  reasonably  suscep- 
tible of  such  construction,  and  relied  on;  Timken  Carriage  Co.  v.  Smith,  123 
Iowa,  558,  99  N.  \V.  183.  holding  warranty  implied  when  carriage  sold  by  descrip- 
tion, without  opportunity  to  inspect:  Ideal  Wrench  Co.  V.  (iarvin  Mach.  Co. 
92  App.  Div.  204,  87  N.  Y.  Supp.  41  (dissenting  opinion),  majority  holding  that 
no   warranty   survives   acceptance   under   contract   for  goods   "etjual    to   model." 

— —  A*  to  Quality. 

Cited  in  Miller  v.  Moore,  83  Ga.  692,  6  L.  R.  A.  376,  20  Am.  St.  Rep.  329,  10 
S.  E.  360,  holding  that  sale  of  "No.  2  white  mixed  corn,  hulk"  imports  warranty 
as  to  both  quality  and  variety:  Lovl*  v.  Miller,  104  N.  C.  588,  10  S.  E.  685,  hold- 
ing contract  to  sell  cotton  of  "average  grade  of  middling  and  nice"  is  warranty 
that  cotton  shall  be  in  fact  of  quality  contracted  for. 

-^-  Am  to  description  and  naniple. 

Cited  in  Miamisburg  Twine  &  Cordage  Co.  v.  VVohlhuter,  71  Minn.  485,  74  N. 
W.  175,  holding,  when  goods  warranted  to  correspond  both  to  description  and 
sample,  not  enough  that   bulk  correspond   to  sample  only. 

Burden  of  proof  an  to  breach  of  vrarranty. 

Cited  in  Roth  v.  Continental  Wire  Co.  94  Mo.  App.  270,  68  S.  W.  594,  holding 
burden  on  buyer  to  establish  defense  of  breach  of  warranty  to  action  for  purchase 
price. 

5  L.  R.  A.  217  STATE  ex  rel.  CLEMENTS  v.  HCMPHREYS,  74  Tjx.  466,  12  S. 
\\:  99. 

5  L.  R.  A.  219,  LINDSAY  v.  GARVIN.  31   S.  C.  259,  9  S.  E.  802. 
Aiirreenient  an  to  c^xtennlon   of  mortK'Offeii. 

Cited  in  O'Neill  v.  Rennett,  33  S.  (\  245,  11  S.  E.  727,  holding  evidence  of 
oral  agreement  to  extend  mortgage  for  advances  in:i(liiiissible;  I^vi  v.  Blackwell, 
35  S.  C.  516.  15  S.  E.  243.  holding  equitable  mortgage  can  be  extended  to  cover 
indebtedness  due  mortgagee,  not  included  in   it. 
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Citod  in  note  ((»  L,  R.  A.  37)  on  proof  of  subsequent  agreement  to  contradict 
or  vary  written  contracts.  , 

5  L.  R.  A.  221,  TKFFT  v.  STKHNHEKG,  40  Fed.  ^. 
'Conflict  of  Jnrladlctlon. 

Cited  in  East  Tennessee.  V.  &  G.  R.  Co.  v.  Atlanta  &  F.  U.  Co.  1.1  L.  R.  A.  113, 
49  Fed.  617.  holding  appointment  of  receiver  of  railroad  by  h'ederal  court  ifives 
paramount  jurisdiction  of  property  over  receiver  subsequently  appj)inted  hv 
%state  court,  upon  bill  filed  previous  to  tbat  in  Federal  court:  Re  Macon  Sa-<Ii 
Door  &  Lumber  Co.  1 12  Fed.  333,  holding  comity  between  state  and  Federal 
courts  does  not  preclude  Federal  court  taking  jurisdiction  of  bankrupt  estrit^' 
after  appointment  of  receiver  by  state  court  in  insolvency  proceeding. 

Cited  in  footnotes  to  (iay  v.  Brierlield  Coal  &  I.  Co.  16  L.  R.  A.  564.  which 
authorizes  suit  in  state  court  by  creditors  of  mortgagor,  although  foreclo^un' 
suit  pending  in  Federal  court;  East  Tennessee,  V^  &  G.  R.  Co.  v.  Atlanta  &  F. 
R.  Co.  15  L.  R.  A.  109,  which  holds  that  amicable  proceeding  in  state  court  d<H's 
not  prevent  Federal  court  appointing  receiver;  Ford  v.  Judsonia  Mercantile  Co. 
'6  L.  R.  A.  714,  which  holds  that  sheritl''s  custody  of  attached  property  cannot  be 
transferred  to  receiver  by  court  of  chancery. 

RIfrht   to  Iev>'  on   property  In  custody  of  la^fv. 

Cited  in  Pitkin  v.  Burnham,  62  Neb.  397,  55  L.  R.  A.  287,  89  Am.  .St.  Rep. 
763.  87  N.  \V.  160,  holding  property  held  by  officer  under  valid  process  not  subject 
to  levy  by  another  officer  under  ditt'erent  proc*ess  against  same  debtor;  Allen  v. 
•Gerard,  21  R.  I.  469.  49  L.  R.  A.  352,  79  Am.  St.  Rep.  S16,  44  Atl.  .592,  holdini; 
mcmt^'  payable  by  one  as  clerk  of  court  not  subject  to  trustee  process;  Re^pr 
v.  Manhattan  Brass  Co.  6  Pa.  .Super.  Ct.  379,  41  W.  X.  C.  422,  holding  property  in 
hands  of  claimant  under  bond  to  deliver  to  sheriff  not  subject  to  other  protvsi* 
against  same  debtor. 

Cited  in  footnote  to  Tuck  v.  Manning.  5  L.  R.  A.  666.  which  refuses  to  allow 
general  creditors  to  intervene  and  obtain  money  paid  into  conrt  for  their  debtor. 

Cited  in  note  (10  L.  R.  A.  529)  on  property  in  custo<ly  of  law  not  subject  to 
seizure. 

5  L.  R.  A.  226,  BROWN  v.  CIRCCIT  JUIX^wE,  75  Mich.  274.   13  Am.  St.  Rep. 

438,  42  N.  W.  827. 
Jury  trial   in  chancery  cancpi. 

Cited  in  Maier  v.  Wayne  Circuit  Judge,  112  Mich.  494,  70  X.  W.  1032.  hoi  !inj 
statute  that  all  issues  upon  the  legality  of  a  marriage  (except  physical  inca- 
pacity) shall  be  tried  by  jury,  not  mandatory,  but  may  be  waived;  Raymond  v. 
Flavel,  27  Or.  231,  40  Pac.  158.  holding  submission  to  jury  discretionary  und«»r 
Code  authorizing  submission  whenever,  in  an  equity  suit,  it  becomes  necessary 
or  proper  to  obtain  verdict:  McCarthy  v.  Kent  Circuit  Judge,  118  Mich.  365.  7<' 
N.  W.  756.  holding  jury's  findings  merely  advisory  under  statute  making  prnc 
tice  same  as  in  personal  actions  at  law. 

Risrht    to   Jnry    trial    In    eqnity   cnnefi   and   conclnnlvcncBii   of   verdict. 

Cited  in  Smith  v.  Speed,  11  Okla.  107.  55  L.  R.  A.  406.  66  Pac.  511,  holding  that 
legislature  cannot  require  hearing  for  contempt  to  be  submitted  to  trial  by  jury: 
Detroit  Xat.  Bank  v.  Blodgett.  115  Mich.  170.  73  X.  W.  885,  holding  chancery 
power  to  pass  upon  questions  of  fact  without  jury  cannot  be  abridged  by  statute; 
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Arnold  v.  Sinclair.  12  Mont.  278,  20  Pac.  1124,  holding  verdict  not  binding  upon 
•court  under  Code  provision  that  in  all  cases  issues  of  fact  must  be  tried  to  a 
jury;  Laprad  v.  Slierwood.  7J)  Mich.  r)23,  44  X.  W.  J>43,  as  to  invalidity  of  statute 
providing  for  trial  of  chancery  castas  by  jury. 

Vower  of  leRrislatiire  over  courts. 

Cited  in  Johnson  v.  State,  42  Tex.  (rim.  Rep.  97,  51  L.  R.  A.  277,  58  S.  W. 
•CO  (dissenting  opinion),  majority  holding  Code  provision  against  reversing  judg- 
ment for  error  in  charge,  not  excepted  to  by  bill  or  motion  for  new  trial,  valid 
as  affecting  remedy,  and  not  rights;  Nichols  v.  Superior  Court  Judge,  130  Mich. 
10.>,  89  N.  W.  691,  holding  that  legislature  created  superior  court  with  power  to 
punish  contempts;  Barnett  v.  State,  42  Tex.  Crim.  Rep.  321,  62  S.  VV.  76.3  (dis- 
senting opinion),  majority  sustaining  statute  as  to  reservation  of  exceptions  in 
criminal  cases. 

Distinguished  in  Webber  v.  Hayes,  117  Mich.  259,  75  N.  W.  622,  holding 
statute  permitting  garnishment  for  lands  held  by  conveyance  void  as  to  creditors 
not  unconstitutional  as  depriving  equity  of  jurisdiction. 

EQBity  Jarin^ictlon. 

Cited  in  Mack  v.  Frankfort,  123  Mich.  425,  82  N.  W.  211,  holding  allegation  of 
fraud  in  issuance  of  bonds  not  basis  for  bill  in  equity,  where  equity  powers  not 
necessary  to  relief  sought. 

Repeala  by   Implication. 

Cited  in  Re  Bushey,  105  Mich.  68,  62  N.  VV.  1036,  holding  legislature  not  pre- 
sumed to  have  intended  to  repeal  a  law  not  referred  to,  unless  intent  clear. 

"Wlieii  mandamaa  or  certiorari  Ilea. 

Cited  in  State  v.  Hart,  19  Utah,  444,  57  Pac.  415,  and  Brown  v.  Pontiac  Min. 
'Co.  105  Mich.  656,  63  N.  W.  1000,  holding  mandamus  to  inferior  court,  proper 
remedy  for  refusal  to  entertain  jurisdiction;  Crooks  v.  Fourth  Judicial  Dist. 
<k>urt,  21  Utah,  108,  59  Pac.  529  (dissenting  opinion),  majority  denying  right  to 
•certiorari  to  review  judgment  of  district  court  dismissing  appeal,  where  judgment 
■made  final  by  Constitution. 

Cited  in  footnote  to  Territorial  Insane  Asylum  v.  Wolfley,  8  L.  R.  A.  188,  which 
•denies  mandamus  to  compel  governor  to  sign  warrant  for  funds  for  asylum. 

5  L.  R.  A.  231,  CASE  MFG.  CO.  v.  SMITH,  40  Fed.  339. 
fVaiver  of  lien. 

Cited  in  Henry  k  C.  Co.  v.  Fisherdick,  37  Neb.  223,  55  X.  W.  643;  Peninsular 
General  Electric  Co.  v.  Norris,  100  Mich.  .506,  59  N.  W.  151 ;  Hooven,  O.  &  R.  Co. 
v.  John  Featherstone's  Sons,  49  C.  C.  A.  243,  111  Fed.  05,  Affirming  09  Fed.  181,— 
holding  reservation  of  title  not  a  waiver  of  mechanic's  lien  for  property  sold; 
Farmers'  &  M.  Nat.  Bank  v.  Taylor,  91  Tex.  82,  40  S.  \V.  876,  holding  lien  not 
waived  by  taking  note  and  mortgage  on  the  property  and  suing  thereon;  Warner 
Elevator  Mfg.  Co.  v.  Capitol  Invest.  Bldg.  &  L.  Asso.  127  Mich.  326,  89  Am.  St. 
Rep.  473,  86  N.  W.  828,  and  Phoeiiix  Mfg.  Co.  v.  McCormick  Harvesting  Mach. 
'Co.  Ill  Wis.  574,  87  N.  W.  458.  holding  mere  taking  of  chattel  mortgage  on 
•chattels  before  annexation  to  realty  not  a  waiver  of  mechanic's  lien. 

— —  Of  conditional  "vendor. 

Cited  in  Pettyplace  v.  Groton  Bridge  &  Mfg.  Co.  103  Mich.  160,  61  N.  W.  266, 
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holding   conditional    sale   of   personal    property  not  made   absolute   by   vendor's 
accepting  additional  security. 

Priority  of  llenit. 

Cited  in  note  (12  L.  R.  A.  35)  on  priority  of  mechanic's  liens  over  subsequent 
liens. 


5  L.  R.  A.  233,  JKXXIXGS  v.  BANK  OF  CALIFORNIA,  79  Cal.  323,  12  Am. 

St.  Rep.  145,  21  Pae.  852. 
CorporAtlonV  Hen  on  utock  (or  stoclcliolcler**  indebte^lneMS. 

Cited  in  Costello  v.  Portsnioutli  Brewing  (^o.  69  X.  H.  409,  43  Atl.  640,  holding 
by-law  creating  lien  on  stock  binding  on  stockholder  chargeable  with  notice: 
Stafford  v.  Produce  Exchange  Bkg.  Co.  61  Ohio  St.  168.  76  Am.  St.  Rep.  371,  55 
N.  E.  162,  holding  that  corporation  may  assert  lien  reserved  in  stock  certificate^ 
against  transferee;  Bronson  Electric  Co.  v.  Rheubottoui.  122  Mich.  611,  81  X.  W. 
563,  holding  by-law  creating  lien  on  stock  for  debts  due  to  corporation  valid 
except  against  innocent  purchasers  for  value:  Morrison-Wentworth  Bank  v. 
Kerdolff,  75  Mo.  App.  301.  holding  to  the  same  effect;   l^nkershim  Ranch  I^nd 

6  Water  Co.  v.  Hcrherger,  82  Cal.  603,  23  Pac.  134,  denying  lien  for  unpail 
instalments  where  possession  of  certificate  lacking;  Ralston  v.  Bank  of  California. 
112  Cal.  214.  44  Pac.  476,  holding  bank's  refusal  to  transfer  stock  not  conversion 
when  owner  indebted  to  bank. 

Cited  in  footnote  to  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  48  L.  R.  A. 
107,  which  denies  equitable  lien  on  national  bank  stock  under  by-law  in  conflict 
with  act  of  Congress. 

Air^nt'n  power  to  net  for  corporation. 

Cited  in  (Jreig  v.  Riordan.  99  Cal.  322,  33  Pac.  913,  holding  corporation'- 
agent  may  assign  chose  in  action;  Greig  v.  Riordan,  99  Cal.  322,  33  Pac.  91'>. 
sustaining  power  of  corporate  general  manager  to  assign  chose  in  action  for 
collection. 

5  L.  R.  A.  236,  OMAHA  &  G.  SMELTING  &  REF.  CO.  v.  TABOR,  13  Colo.  41. 
16  Am.  St.  Rep.  185,  21  Pac.  925. 
Subsequent  action  to  recover  money  paid  by  plaintiff  as  result  of  adjudication 
in  main  case  in  Omaha  &  G.  Smelting  &  Ref.  Co.  v.  Rucker,  6  Colo.  App.  335- 
40  Pac.  853. 

Evidence  of  aKent'N  declaratlona. 

Cited  in  Cnion  Coal  Co.  v.  Edman,  16  Colo.  440,  27  Pac.  1060,  holding  report- 
Figncd  by  one  as  superintendent  inadmissible  to  show  agency. 

Trover. 

Cited  in  Jones  v.  Kellogg,  51  Kan.  284,  37  Am.  St.  Rep.  278,  33  Pac.  997. 
holding  title  in  third  person  no  defense  in  action  for  trover;  Crosby  v.  Stratton. 
17  Colo.  App.  217.  68  Pac.  130,  holding  right  to  purchase  stock  not  support 
action  in  trover  against  one  who  purchased  more  than  proportionate  share. 

Convention;  lleeniie  by  cotennnt  an  defense. 

Cited  in  Sullivan  v.  Sherry,  111  Wis.  478.  87  Am.  St.  Rep.  890,  87  X.  W.  471, 
holding  licensee  of  cotenant  liable  for  conversion  of  timber. 
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Parol  evidence  an  to  Intention. 

Cited  in  note   (G  L.  R.  A.  40)   on  pnrol  evidence  as  to  intention. 
Caovernment  landi   effect  of  ilnal  certlilcate. 

Cited   in   Stvubv-Kstiibrook  Mercantile  Co.  v.   Davis.   18  Colo.  05,  36   Am.  St. 
Kcp.  2IUi.  31  Pac.  495,  holding  final  receipt  issued  upon  homestead  entry  binding 
jis  patent. 
A  d -%'erMe   i»oiiMef«Ml«»n . 

Cited  in  note   (9  L.  R.  A.  772)  on  adverse  possession  under  color  of  title. 
Converalon  by  pnrchaiier  in  Kood  faith. 

Cited  in  footnotes  to  Woods  v.  Xicliols,  48  L.  R.  A.  773.  which  holds  purchaser 
in  good  faith  from  purchaser  by  conditional  sale  liable  for  conversion  on  resell- 
ing; Dean  v.  Cushman.  55  L.  R.  A.  059.  which  denies  liability  for  conversion 
without  demand,  of  purchaser  in  good  faith  of  mortgaged  chattels  from  mort- 
gagor in  possession. 
Convention ;  measure  of  daniaK^M* 

Cited  in  Sylvester  v.  Craig,  18  Colo.  48.  31  Pac.  387,  and  Sutton  v.  Dana,  15 
Colo.  101,  25  Pac.  00.  holding  measure  of  damages  for  conversion  is  value  at  time 
of  taking,  with  interest:  Illinois  C.  R.  Co.  v.  Le  Blanc,  74  Miss.  (»48,  21  So.  748, 
and  Durant  Min.  Co.  v.  Percv  Consol.  Min.  Co.  35  C.  C.  A.  254.  03  Fed.  IfW. 
iiolding  only  value  of  ore  in  place  recoverable,  where  taking  inadvertent;  White 
V.  Yawkey,  108  Ala.  275,  .32  L.  R.  A.  201,  .U  Am.  St.  Rep.  150.  19  So.  3(10, 
holding  value  inmiediately  after  severance,  with  interest,  recoverable  for  con- 
version of  logs  by  innocent  trespasser;  United  Coal  Co.  v.  Canon  City  Coal  Co. 
24  Colo.  123,  48  Pac.  1045,  holding  damages  for  coal  mined  by  wilful  trespassers, 
value  at  time  of  conversion  without  deduction  for  labor. 

interest  I  -vrhen  reco-%'erable. 

Cited  in  Salazar  v.  Taylor.  18  Colo.  543.  33  Pac.  .360,  holding  interest  recover- 
iible  as  such  only  as  by  statute  provided;  I'pdegraff  v.  I^sem,  15  Colo.  App.  312, 
U2  Pac.  342,  and  Perkins  v.  Marrs,  15  Colo.  200.  25  Pac.  U>8.  holding  damages 
equivalent  to  interest  allowable  for  conversion;  New  Dunderberg  Min.  Co.  v.  Old, 
38  C.  C.  A.  93,  97  Fed.  154,  holding  interest  recoverable  from  date  of  wrongful 
conversion  of  property;  American  Xat.  Bank  >.  Hammond.  25  Colo.  375,  .55  Pac. 
1090,  Iiolding  damages  equal  to  interest  recoverable  in  action  for  false  representa- 
tions inducing  sale  on  credit;  Mayo  v.  Wahlgreen,  0  Colo.  App.  518,  50  Pac.  40, 
holding  interest  recoverable  as  damages  in  action  for  misrepresenting  to  partner 
l)urchase  price  of  property;  Pettit  v.  Thalheimer,  3  Colo.  App.  358,  33  Pac.  277, 
holding  interest  not  recoverable  in  action  against  agent  for  negligence  in  placing 
loan;  Greeley,  S.  L.  3:  V.  R.  Co.  v.  Yovmt,  7  Colo.  App.  103.  42  Pac.  1023,  holding 
interest  not  recoverable  for  unauthorized  appro|)riation  of  land. 

5  L.  R.  A.  245,  BOCIOS  v.  BODKIX,  32  W.  Va.  500,  9  S.  E.  891. 

Subsequent  action  of  ejectment  by  same  petitioners,  in  Bodkin  v.  Arnold,  45 
\V.  Va.  94,  30  S.  E.  154. 

Subsequent  action  for  mesne  profits,  in  Bodkin  v.  Arnold,  48  W.  Va.  109,  35 
S.  E.  980. 

Speclilc  performance  of  land  contract. 

Cited  in  :Miller  v.  Lorentz,  39  W.  Va.  172.  19  S.  E.  301.  decreeing  specific  per- 
formance of  partly  completed  verbal  contract  for  sale  of  land;  McCully  v.  Slclioan, 
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48  W.  Va.  620,  37  S.  E.  .').')!),  liolding  parol  contract  for  exchange  of  land-^  will 
not  be  enforced  where  it  appears  to  have  been  altered;  Dunn  v.  McGovem,  IIG 
Iowa.  Gt»(j,  88  N.  W.  938,  denying  specific  performance  when  contract  is  ambiguou^^ 
Cited  in  footnotes  to  Russell  v.  Briggs,  53  L.  R.  A.  556,  whic)i  holds  super- 
intendence of  repifirs  on  buildings,  etc.,  insufficient  to  entitle  one  to  specific  per- 
formance of  oral  agreement  to  convey  interest  in  land  to  be  received  in  exchange: 
Hodges  V.  Rowing,  7  L.  R.  A.  87,  which  holds  contract  enforceable  against  pur- 
chrtSiT  though  not  signed  by  vendor;  Coffey  v.  Emigh,  10  L.  R.  A.  127.  which 
holds  fair,  reasonable,  and  just  contract  enforceable  if  both  parties  are  able  to 
perform. 
ReMclMMloii  of  contract. 

Cited  in  Cunningham  v.  Cunningham,  46  \V.  Va.  4,  32  S.  E.  998,  holding  posses- 
sion of  land  taken  under  verbal  contract  of  sale  must  be  surrendered  to  make 
complete  rescission. 

Proof  of  o-vrncmhip. 

Cited  in  Tregen  v.  Mills,  11  Wyo.  466,  72  Pac.  578,  holding  preponderanoe  of 
evidence  required  to  show  land  belonged  to  partnership. 

6  L.  R.  A.  253,  GOSHEN  v.  ENGLAND,  119  Ind.  368,  21  N.  E.  977. 
Itlablllty  of  mnnlcipallty  for  neglect. 

Cited  in  Nappanee  v.  Ruckman,  7  Ind.  App.  364,  34  N.  E.  609,  holding 
municipal  corporation  liable  for  negligence  in  failing  to  keep  street  in  repair: 
Elliott  V.  Kansas  City,  174  Mo.  567,  74  S.  \V.  617,  holding  city  liable  for  reputable 
physician's  mistakes  in  treating  one  who  fell  on  defective  walk. 

Cited  in  footnotes  to  Burns  v.  Bradford,  11  L.  R.  A.  726,  which  holds  city  not 
liable  for  injury  due  to  slight  deviation  of  sidewalk  from  original  level;  Childrey 
V.  Huntington,  11  L.  R.  A.  313,  which  holds  city  not  liable  for  injury  to  poHceman 
while  struggling  with  person  under  arrest,  by  catching  foot  in  hole  not  dan- 
gerous to  persons  walking;  Teagar  v.  Flemingsburg,  53  L.  R.  A.  792,  which  holds 
mere  building  of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injur? 
to  pedestrians;  Texas  &  P.  R.  Co.  v.  Whit^,  62  L.  R.  A.  90,  holding  aggravation 
of  injury  through  failure  to  obtain  medical  treatment  not  chargeable  against  one 
causing  injury. 

Cited  in  notes  (10  L.  R.  A.  737)  on  duty  of  municipality  to  keep  streets  and 
sidewalks  in  safe  condition,  and  liability  for  neglect  to  do  so;  (9  L.  R.  A.  210) 
on  liability  of  municipality  for  acts  or  omissions  of  officers  or  agents;  (19  L. 
R.  A.  454)  on  distribution  between  public  and  pri\'ate  functions  of  municipalities 
as  to  liability  for  negligence. 

Contributory  nefRrlisrence. 

Cited  in  note  (12  L.  R.  A.  280)  on  contributory  negligence  must  be  proximate 
cause  of  injury. 

.SabNe«|uent  negrllnrence  affecting  reco%'ery  for  injury. 

Cited  in  Belcher  v.  Missouri,  K.  &  T.  R.  Co.  92  Tex.  597,  50  S.  W.  559.  holding- 
that  owner  of  cattle  can  recover  for  such  portion  of  injury  done  cattle  by  faihirf 
of  railroad  to  provide  feed,  as  his  diligence  could  not  have  avoided;  Terre  Hniit" 
&  I.  R.  Co.  V.  Shocks,  155  Ind.  99.  50  N.  E.  434,  holding  aggravation  of  injurif^ 
by  negligence  of  injured,  matter  of  defense:  Columbia  City  v.  Langohr.  20  Ind. 
App.  -104,  50  N.   E.   831,  holding  recovery   for  injury   should  not  \>e  retlucetl  if 
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directions  prescribed  by  physician  aggravated  injury;  Citizens'  Street  R.  Co.. 
V.  Hobbs,  15  Ind.  App.  CI 9,  43  N.  E.  479.  holding  injured  party  cannot  recover  for 
a*rfrravation  of  injury  caused  by  neglect  in  procuring  medical  attendance;  Salen> 
\ .  Walker.  16  Ind.  App.  691,  46  N.  E.  90,  holding  recovery  not  allowable  for  injury 
by  being  thrown  from  horse,  when  rider  rode  him  up  to  obstruction  after  being 
once  frightened. 

Cited  in  footnote  to  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains- 
liability  for  entire  injury  through  negligence,  tliough  shock  brought  on  delirium 
tremens,  retarding  recovery. 

Cited  in  note  (49  L.  R.  A.  826,  827,  820,  830)  on  obeying  or  disobeying 
physician  as  affecting  remedy  of  injured  person  against  one    who  injured  him. 

t^valiilcatloii   of  Jurors. 

Cited  in  footnote  to  Reed  v.  Peacock,  49  L.  R.  A.  423,  which  holds  Odd  Fellow^ 
not  disqualified  as  juror  in  action  by  Odd  Fellow  of  other  lodge. 

Evidence  of  aalMieqiieiit   preeaatlonH. 

Cited  in  footnotes  to  Bemis  v.  Temple,  26  L.  R.  A.  254,  which  upholds  right  to- 
show  effect  on  different  horses  of  suspended  flag;  Georgia  S.  &  F.  R.  Co.  v. 
Cartledge,  59  L.  R.  A.  118,  which  holds  incompetent,  evidence  of  additional 
precautions  after  injury. 

Disapproved  in  part  in  Terre  Haute  &  I.  R.  Co.  v.  Clem,  123  Ind.  21,  7  L.  R.  A. 
590,  18  Am.  St.  Rep.  303,  23  N.  E.  965,  holding  evidence  of  subsequent  repairs- 
inadmissible  to  show  negligence. 

5  L.  R.  A.  259,  UTAH  MIN.  &  MFG.  CO.  v.  DICKERT  &  M.  SULPHUR  CO.  6: 

Utah,  183,  21  Pac.  1002. 
Abandonment   of   mining  claim. 

Cited  in  Lockhart  v.  Wills,  9  N.  M.  270,  50  Pac.  318,  holding  evidence  ot 
wrongful  ouster  of  locator  of  mining  claim  admissible  on  question  of  abandonment. 

r,  L.  R.  A.  270,  BOETTLER  v.  TENDICK,  73  Tex.  488,  11  S.  W.  497. 
%rbltrator'«  decision  as  affect  I  nir  reeo%'ery  for  ^rork. 

Cited  in  Electric  Lighting  Co.  v.  Elder  Bros.  115  Ala.  152,  21  So.  983,  holding^ 
party  to  whose  satisfaction  work  is  to  be  done  must  be  dissatisfied  in  good  faith; 
Hanley  v.  Walker,  79  Mich.  615,  8  L.  R.  A.  209,  45  N.  W.  57,  holding  architect's 
certificate  precedent  to  right  of  recovery;  Collier  v.  Betterton,  8  Tex.  Civ.  App» 
484,  29  S.  W.  490,  holding  acceptance  by  architect  of  building  binding  upon 
owner  as  to  material  and  work;  Childress  v.  Smith,  90  Tex.  616,  40  S.  W.  389,. 
liolding  default  in  failing  to  pay  as  work  progressed  must  be  shown  not  to  be 
due  to  architect's  fraudulent  or  wilful  refusal  to  give  certificate;  Parlin  &  O.  Co. 
v.  Greenville,  61  C.  C.  A.  597,  127  Fed.  61,  holding  committee's  unreasonable- 
refusal  to  approve  garbage  furnace  will  not  defeat  recovery. 

Cited  in  footnotes  to  Arnold  v.  Bournique,  20  L.  R.  A.  493,  which  holds  con- 
tractor entitled  to  payment  on  delivery  of  architect's  certificate  handed  back  with- 
out presentation  to  owner;  Spence  v.  Ham,  51  L.  R.  A.  238,  which  holds  building 
contract  not  substantially  performed  where  structural  defects  created  by  omission 
remediable  only  by  partial  reconstruction;  Deyo  v.  Hammond,  25  L.  R.  A.  719, 
which  holds  that  failure  to  test  S[>eed  of  horses  within  time  fixed  will  not  relieve 
from  paying  extra  ansount  if  other  proof  of  requisite  speed  given. 
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Cited  in  note  (17  L.  R.  A.  211)  on  promise  to  give  full  satisfaction;  subj^rt 
to  judgment  of  promisee. 

Distinguished  in  Florida  Athletic  Club  v.  Hope  Lumber  Co.  18  Tex.  Civ.  App. 
170.  44  S.  W.  10,  holding  jurisdiction  of  court  not  ousted  by  agreement  to 
arbitrate. 

Cnrinir  defective   petition. 

Cited  in  Parlin  &  O.  Co.  v.  Hanson,  21  Tex.  Civ.  App.  402.  r>,3  S.  W.  62,  holdinsr 
allegations  in  answer  cured  omi«*sion  in  petition. 

Evidence  of  breach. 

Cited  in  Oriental  Hotel  Co.  v.  Oriffiths,  88  Tex.  574,  30  L.  R.  A.  771,  53  Am. 
St.  Rep.  700.  33  S.  W.  052,  holding  evidence  to  show  work  not  according  to  con- 
tract inadmissible  in  absence  of  fraud  or  mistake. 

BfeaMore   of   damaKeii. 

Cited  in  noten  (6  L.  R.  A.  552;  11  L.  R.  A.  681)  on  measure  of  damages  for 
breach  of  contract. 

Time  an  essence  of  contract. 

Cited  in  footnote  to  Garrison  v.  Cooke,  Gl  L.  R.  A.  342,  which  holds  time  of 
essence  of  subscription  for  cost  of  railroad  in  consideration  of  running  of  trains 
by  specified  date. 

Bolldlniv   contract*. 

Cited  in  notes  (12  L.  R.  A.  502)  on  building  contract;  extra  work;  (8  L.  R.  A. 
207)  on  building  contracts:  (10  L.  R.  A.  829)  on  performance  of  building  con- 
tract within  given  time:  (0  L.  R.  A.  53)  on  "subj»tantial  compliance"  with 
building  contract. 

5  L.  R.  A.  276,  BOONE  v.  CLARK,  129  111.  460,  21  X.  E.  850. 
Order  of   alienation. 

Cited  in  Monarch  Coal  &  Min.  Co.  v.  Hand,  197  111.  290,  64  N.  E.  381,  Affirm- 
ing no  111.  App.  324  holding  rule  of  wile  of  lots  in  inverse  order  of  alienation  not 
applicable  wlien  conveyance  made  subject  to  mortgage. 

IVlien  croiM-blli   necenfiaryr. 

Cited  in  Gardner  v.  Cohn,  191  111,  558.  61  X.  E.  492,  holding  cross-bill  properly 
dismissed  where,  under  original  bill,  court  could  determine  priority  of  liens  and 
order  distribution  of  funds  accordingly:  Koone  v.  Colehour,  50  III.  App.  665, 
holding  cross-bill  by  subsequent  encumbrancer  unnecessary  to  enable  him  to 
claim  right  to  surplus;  Powell  v.  Starr,  100  111.  App.  107,  holding  junior  encum- 
brancer cannot  participate  in  proceeds  of  mortgage  Rale  without  asking  for 
such  relief  by  crossbill;  Dates  v.  Winstanley.  53  111.  App.  631,  holding  right  to 
have  lots  sold  in  inverse  order  of  alienation  must  be  asserted  bv  cross-bill: 
Boone  v.  (^olehour,  165  111.  315,  46  N.  E.  253,  holding  filing  of  cross-bill  in 
foreclosure  proceedings  liefore  bar  of  note  secured,  which  is  dismissed,  does  not 
prevent  application  of  bar  of  laches  to  foreclosure  suit  b^un  after  note  barred. 

Idffect   of   asManiption   of   debt. 

Cited  in  Stites  v.  Thompson.  08  Wis.  331,  73  X.  W.  774,  holding  assumption  of 
mortgage  debt  by  purchaser  makes  him  principal  debtor. 

Cited   in   notes    (7   L.   U.  A.  34,  35)    on  personal   liability  for  debt  of  vendee 
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nsHuniing  eiicuinbrance ;    (8  L.  R.  A.  317)  on  mortjjagor  conveying  premises  sub- 
ject to  mortgage  debt. 

Sabrofgrifttloii. 

Cited  in  footnote  to  Wyman  v.  Ft.  Dearborn  Nat.  Bank,  48  L.  R.  A.  565,  which 
holds  holder  of  check  drawn  by  bank  which  becomes  insolvent  before  presentation 
■entitled  to  Hiibrogation  to  collateral  held  by  drawee  hank,  which  applies  deposit 
"on  own  claims  against  drawer. 

Cited  in  note  (13  T^  R,  A.  B19)   on  doctrine  of  subrogation. 

Priority    of    IleuM. 

Cited  in  footnote  to  Gray  v.  H.  M.  .Loud  &  Sons  Lumber  Co.  54  L.  R.  A.  731, 
which  denies  right  of  one  having  unrecorded  contract  for  part  of  tract  of  land, 
3ill  of  which  is  subsequently  mortgaged,  to  cast  burden  of  motrgage  on  subsequent 
purchasers  of  remainder. 

RivhtM  of  morfuraHT^^* 

Cited  in  note  (6  L.  R.  A.  012)  on  reme<lies  of  mortgagee  on  sale  of  mortgaged 
I)remi9es. 

Partnemhlp   lit   land  deals. 

Cited  in  notes  (8  L.  R.  A.  657)  on  partnership  in  real  estate  speculation; 
(27  L.  R.  A.  456,  481)  as  to  what  real  estate  will  be  considered  partnership 
])roperty. 

Condition   ■ab«ef|aent  or  precedent. 

Cited  in  Waggoner  v.  Wabash  R.  Co.  185  111.  159,  56  X.  E.  1050,  holding 
possession  of  railroad,  lawful  in  inception,  not  wrongful  because  of  failure  to  per- 
form condition  of  erecting  depot  on  land. 

Cited  in  note  (60  L.  R.  A.  751)  on  transferability  of  right  of  entry  for  con- 
dition broken. 

5  L.  R.  A.  297,  KNOX  v.  ARAISTEAD,  87  Ala.  511,  13  Am.  St.  Rep.  65,  6  So.  311. 
PnrehaNe   by  mortfrai^ee  or   trnstee. 

Cited  in  Gamble  v.  Caldwell,  98  Ala.  579,  12  So.  424,  holding  conveyance  to 
agent  of  mortgagee  on  foreclosure  of  mortgage  auttiorizing  mortgagee  to  pur- 
chase vests  title  in  him  as  trustee,  and  supports  action  of  ejectment  against 
mortgagor;  Pollard  v.  American  Freehold  Land  Mortg.  Co.  103  Ala.  298,  16 
So.  801,  denying  right  of  mortgagee  at  sale  under  power  in  mortgage,  to  pur- 
chase, either  directly  or  indirectly;  Birmingham  Nat.  Bank  v.  Steele,  98  Ala. 
91,  12  So.  783.  holding  creditor  of  mortgagor  not  entitled  to  disaffirm  fore- 
closure sale  at  which  unauthorized  mortgagee  becartie  purchaser;  Etna  Coal  &  I. 
Co.  V.  Marting  Iron  &  Steel  Co.  61  C.  C.  A.  404,  127  Fed.  40.  sustaining  right  of 
trustees  of  corporate  mortgage  individually  to  purchase  at  own  sale  for  bond- 
holders' benefit. 

— —  MortfraKror*!!  rliirht  to  net  anlde. 

Cited  in  Alexander  v.  Hill,  88  Ala.  488.  16  Am.  St.  Rep.  5.5,  7  So.  238,  holding 
infant  heirs  of  mortgagor,  on  attaining  majority,  may  disaffirm  purchase  by 
mortgagee  without  power  on  foreclosure  sale  during  infancy:  American  Freehold 
Land  Mortg.  Co.  v.  Pollard,  120  Ala.  7,  24  So.  736.  holding  mortgagor's  only  right 
after  purchase  by  unauthorized'  mortgagee  at  foreclosure  sale,  is  by  suit  in 
equity  to  disaffirm:  Mason  v.  American  Mortg.  Co.  124  Ala.  348.  26  So.  900, 
L.  R.  A.  Au.— Vol.  T. — 39. 
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holding  lapse  of  four  years  after  foreclosure  sale  at  Avhicli  unauthorized  mortgat^^H- 
became  purchaser  sufficient  laches  to  bar  suit  by  mortgagor  to  rescind. 

MortflTAaree'a  rifplit  to  compel  election. 

Cited  in  American  Freehold  Land  Mortg.  Co.  v.  Sewell,  92  Ala.  169,  13  L.  R.  A. 
300.  9  So.  143,  holding  mortgagee  purchasing  on  foreclosure  entitled  to  bill  to 
compel  mortgagor  to  elect  to  ratify  or  disaflirm  sale,  where  mortgage  governed 
by  local  law  though  mortgage  notes  usurious  at  place  of  payment. 

Ratlllcation. 

Cited  in  Montgomery  v.  Crossthwait.  90  Ala.  ."572,  12  L.  R.  A.  144,  24  Am.  St. 
Rc*i>.  H32.  8  So.  498,  holding  that  waiver  of  protest  and  notice  by  indorser  after 
alteration  of  note  bv  maker  ratifies  alteration. 

5  L.  R.  A.  298,  GRAVES  v.  SMITH,  87  Ala.  450,  13  Am.  St.  Rep,  60,  6  So.  308. 
PartT'   Trail. 

Cited  in  Huston  v.  De  Zeng.  78  Mo.  App.  531,  holding  parties,  each  owner  in- 
severalty  of  so  much  of  wall  as  stands  upon  his  land,  subject  to  cross  easement 
in  favor  of  neighbor;  Springer  v.  Darlington,  207  111.  244.  69  N.  E.  946,  holding 
that  party  wall  means  solid  wall. 

Cited  in  footnote  to  Burr  v.  Lamaster,  9  L.  R.  A.  637,  which  holds  party  wall 
and  agreement  to  pay  for  same  on  using  it,  an  encumbrance. 

—  Rlirht  to  Itelffhten. 

Cited  in  Tate  v.  Fratt,  112  Cal.  618.  44  Pac.  1061.  holding  party  wall  may  be 
lieightened  by  joint  owner  where  no  injury  results  to  adjoining  huildin*;. 

Distinguished  in  Barry  v.  Edlavitch,  84  Md.  112,  33  L,  R.  A.  290,  35  Atl.  170. 
holding  ])rescriptive  right  to  use  wall  wholly  on  neighbor's  land  gives  no  riglit  to^ 
prevent  his  rebuilding  and  heightening  same,  with  windows  in  addition,  where 
no  injury  to  support. 

— —  Rlflrht   to  Innert  TrlndoTm  In. 

Cited  in  Fidelity  Lodge,  No.  59,  I.  O.  O.  F.  v.  Bond,  147  Ind.  442,  45  N.  K.  338. 
holding  that  windows  may  not  be  inserted  in  addition  to  party  wall  on  heightr'n- 
ing  same,  though  flues  and  chimneys  may  be  built  in;  Weems  v.  Mayfield,  75  Miss. 
294,  22  So,  892,  enjoining  cutting  of  windows  in  party  wall  at  a  height  uU)\f 
complainant's  structure;  Kverly  v.  Driskill,  24  Tex.  Civ.  App.  421,  58  S.  W. 
1046,  holding  convenience  to  defendant  and  absence  of  injury  to  complainant 
do  not  justify  opening  windows  in  party  wall ;  Dunscomb  v,  Randolph,  107  Tenn. 
101,  89  Am.  St.  Rep.  915,  64  S.  W.  21,  holding  party  permitting  neighbor  to  iiit 
windows  in  party  '  II  at  considerable  expense  estopped  to  interrupt  enjoyment  in 
absence  of  evidence  of  damage  or  desire  to  use  wall;  Normille  v.  Gill,  159  Ma^-*. 
428,  38  Am.  St.  Rep.  441,  34  N.  E.  543,  denying  right  of  one  party  to  make  oj>eii 
ings  in  party  wall  for  windows. 

Cited  in  footnote  to  Harber  v.  Evans.  10  L.  R.  A.  41,  which  authorizes  injunc- 
tion against  making  openings  in  party  wall. 

—  Other   Incldentii   of   oiTner»lilp. 

Cited  in  Merchants  Bank  v.  Foster,  124  Ala.  698,  27  So.  515,  holding  joint 
owner  of  wall  not  liable  to  contribution  for  repairs  in  absence  of  contract. 

Cited  in  footnotes  to  Putzell  v.  Drovers'  &  M.  Nat.  Bank,  22  L.  R.  A.  tLU. 
which  upholds  right  to  remove  boundary  wall  each   part  of  which   is  ownetl  ia 
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Bevpralty,  for  erection  of  better  one  at  expense  of  or 
lieimer,  17  L.  R.  A.  409,  which  construes  as  running 
party  wall  expressly  declared  to  run  with  land:   Ch 
240,  which  denies  to  party-wall  owners  reciprocal  et 
ir:*?8. 

o  L.  R.  A.  300,  NEW  HAVEN  WIRE  CO.  CASES,  i 
Conditional    Malen. 

Cited  in  Mack  v.  Story,  57  Conn.  414,  18  Atl.  70i 
against   attaching  creditor  of   vendee,   wliere  goods 
reserving  title  to  vendor  until   sale  by  vendee:    Fii 
Conn.  407,  22  Atl.   1010,  heading  indorser  of  pronii> 
in  pursuance  of  sale  reserving  title  to  vendor  until   | 
merely,  since  note  not  negotiable:    Faisst  v.  Waldo, 
holding  vendor  of  oxen  under  contract  reserving  titl 
valid  conditional  sale;  Triplett  v.  Mansur  &  T.   Ini 
Am.  St.  Rep.  284,  o7  S.  W.  261,  holding  agreement 
title  to   vendor,  that   vendee  should   sell   as   proper  I 
against  innocent  purchaser  for  value:    Standard   In 
Co.  51  Kan.  546,  33  Pac.  360,  holding  that  vendor  in 
possession  of  property  from  mortgagee  of  vendee,  m 
prior  indebtedness. 

Cited  in  notes  (12  L.  R.  A.  703)  on  conditional  sa 
of  personal  property  on  instalment  plan. 

Priorities   in   insolventii'    eatatea. 

Cited  in  Re  Waddell-Entz  Co.  67  Conn.  333,  35  .i 
cured  by  additional  obligations  of  debtor  entitled  to 
in  proportion  to  actual  claim;  Re  E.  S.  Greeley  &  C 
holing  creditor  refusing  to  release  foreign  garnislim 
prior    claim    against    insolvent's    estate,    although 
insolvent. 

Attachments. 

Cited  in   Longstaff  v.   Hurd,   66   Conn.   360,   34   . 
levied  after  appointment  of  receiver  invalid. 

Distinguished  in  Central  Trust  Co.  v.  Worcester 
holding  attachment  not  dissolved  by  appointment  o 
mortgage. 

Mortgrafjce*. 

Cited  in  Re  Wilcox  A  R.  (^o.  70  Conn.  232,  39  A  I 
gage,   not   recorded    until    after   receiver   takes    pos  i 
invalid  as  to  him :   Newtown  Sav.  Bank  v.  Lawrenc* 
holding  real-estate  mortgnge  unrecorded  for  two  yet  • 
be  foreclosed  after  apj)ointment  of  receiver. 

Receivem. 

Cited  in  note  ( 6  L.  R.  A.  793 )  on  receiver  as  office 

Po^'em   of   niajorlty   atocic    o^'ner. 

Cited  in  Chase  v.  Michigan  Teleph.  Co.  121  Mich 
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power  of  corporation   owning  nearly  entire  stock  of  other  company  to  act    for 
latter  company  in  purchasing  its  property  and  franchisees. 

Liabllltlea  of  stocklioldeni. 

Cited  in  Barrows  v.  Natcluiug  Silk  Co.  72  Conn.  ««r>.  45  Atl.  9.51,  holding  st*K*V 
holder  whose  subscription  obtained  by  fraud  of  which  he  is  pre!»uniptively  awar»» 
cannot  repudiate  liability  after  lapse  of  several  years,  on  insolvency  of  corpor.i- 
tion. 

5  L.  R.  A.  315,  COOTS  v.  DETROIT,  75  Mich.  «28.  43  N.  W.  17. 
Dnty  to  keep  street*  in  safe  eondftlon. 

Cited  in  Kansas  City  v.  McDonald.  GO  Kan.  489,  45  L.  R.  A.  432,  57  Pac.  12:J. 
holding  municipality  liable  for  injury  to  fireman  paused  by  unguarded  pile  ot 
building  material  left  in  street  by  abutting  owner. 

H^ho  are  fello^r  nervants. 

Cited  in  Hanna  v.  (t ranger,  18  R.  I.  508,  28  Atl.  659,  holding  flagman  and 
engineer  of  steam  street  roller,  both  in  employ  of  city,  fellow  servants. 

Cited  in  notes  (5  L.  R.  A.  735)  on  who  are  fellow  servants;  (18  L.  R.  A.  7i*4 ) 
on  what  constitutes  common  employment. 

ContribatorT'    nesllnrence. 

Cited  in  Grand  v.  Michigan  C.  R.  Co.  83  Mich.  575,  11  L.  R.  A.  406.  47  N.  W. 
837  (dissenting  opinion),  majority  holding  brakeman  guilty  of  contribut(»ry 
negligence  in  attempting  to  perform  duties  at  switch  which  he  knew  was  nut 
blocked  in  accordance  with  law. 

Cited  in  note   (11  L.  R.  A.  34)   on  care  required  of  traveler  on  highway. 

Provision    for    Injnreii    flrenian    as    exemption    of    ninneipailty    from    Usa- 
bility. 

Cited  in  Kansas  City  v.  McDonald,  60  Kan.  485,  45  L.  R.  A.  431,  57  Pac.  ie:i, 
holding  municipal  liability  for  injury  caused  by  negligent  condition  of  street  n«)* 
affected  by  fact  that  amount  of  insurance  policy  provided  by  city  was  collected 
by  insured. 

Effect  of  repeal  of  statute  on  cause  of  action. 

Cited  in  footnote  to  Tufts  v.  Tufts,  16  L.  R.  A.  482,  which  holds  cause  of  action 
for  divorce  not  taken  away  by  repeal  of  statute. 

eSzcesslve   daniasres  on   appeal. 

Cited  in  note  (26  L.  R.  A.  395)  on  power  of  appellate  court  to  interfere  with 
verdict  for  excessive  damages. 

9  L.  R.  A.  323,  FRAME  v.  FRAME,  32  W.  Va.  463,  9  S.  E.  901. 
Possession  as  notice. 

Cited  in  Norman  v.  Bennett.  32  VV.  Va.  624,  9  S.  E.  914,  holding  purchaser  of 
property  in  possession  of  one  claiming  title  adverse  to  vendor  cannot  resi:*t 
suit  for  specific  performance  against  such  vendor  by  heirs  of  possessor,  as  pur- 
chaser without  notice;  Urpman  v.  Lowther  Oil  (/O.  53  W.  Va.  513.  97  Am.  St. 
Rep.  1027,  44  8.  E.  433,  holding  that  purchaser  of  equitable  interest  in  land  in 
third  person's  possession,  takes  what  title  vendor  has. 

Cited  in  note  ( 15  L.  R.  A.  68)  on  nature  of  title  or  estate  of  holder  of  sheri0^*^i 
certificate  before  obtaining  deed. 
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Spfflilc  i>erfornianee  of  oral  contract. 

.  Cited  in  Goodwin  v.  Bartlett,  43  W .  Va.  335,  27  S.  E.  325,  refu 
oral  contract  to  devise  realty  where  promisee  never  in  possession,  tl 
performed  thereon. 

Cited  in  footnotes  to  Kofka  v,  Rosicky,  25  L.  R.  A.  207,  which 
to  specific  performance  of  oral  contract  wholly  performed  by  o 
partly  by  other:  Russell  v.  Briggs.  53  L.  R.  A.  556,  which  holds  si 
of  repairs  on  building,  etc.,  insufficient  to  take  out  of  statute  o 
agreement  to  convey  interest  in  land  to  be  received  in  exchange;  G 
tliwait,  10  L.  R.  A.  763,  which  refuses  specific  performance  of  oral 
cotenant  to  convey  interest  in  land;  Hodges  v.  Kowing,  7  L.  R. 
holds  contract  enforceable  against  purchaser  tliough  not  signed  bi 
fey  v.  Emigh,  10  L.  R.  A.  127,  which  holds  fair,  reasonable,  and 
<'nforceable  when  both  parties  able  to  perform. 

Distinguished  in  Crim  v.  England,  46  \V.  Va.  487.  76  Am.  8t.  1 
E.  310,  holding  donee  entitled  to  conveyance  of  legal  title  where. 
gift,  he  has  gone  into  possession,  erected  houses,  planted  orclia 
land  under  cultivation;  Miller  v.  Lorentz,  39  \V.  Va.  172,  19  S.  1 
vendee  under  specific  oral  contract  entitled  to  relief,  where  possf 
and  continued,  and  vendor  insolvent. 

5  L.  R.  A.  334,  ALDERSON  v.  KANAWHA  COUNTY,  32  W.  Vi 

St.  Rep.  840,  9  S.  E.  868. 
Jnrlfldlctlon    in    election    case*. 

Cited  in  Brown  v.  Randolph  County  Court,  45  VV.  Va.  834,  32  S. 
that  equity  disclaims  jurisdiction  in  cases  of  contested  electio 
Toney,  107  Ky.  435,  50  L.  R.  A.  109.  footnote  p.  105.  .54  S.  W.  73 
court  of  equity  cannot  interfere  by  injunction  in  matters  relatir 
Morgan  v.  County  Court,  .53  VV.  Va.  376,  44  S.  E.  182,  holding  that 
to  compel  court  to  declai*e  result  of  vote  on  county  seat  relocation. 

Cited  in  footnote  to  State  ex  rel.  McCafl^ery  v.  Aloe.  47  L.  R. 
denies  right  to  injunction  to  protect  purely  political  right  of  citi: 

Jarl«dictlon   In  contempt  procee<llnsii. 

Cited  in  McMillan  v.  Hickman,  35  VV.  Va.  713.  14  S.  E.  227 
discharging  rule  for  contempt  not  reviewable  on  chancery  appen 
Hettman  v.  Harness,  42  W.  Va.  415.  26  S.  E.  270,  holding  coui 
junction  has  jurisdiction   of   contempt    proceeding   for   disobedier 

\atare   of  contempt   proceed  I  nfrs. 

Cited  in  State  v.  Cunningham,  33  W.  Va.  611,  11  S.  E.  76,  h. 
proceeding  criminal  in  its  nature,  entitling  respondent  to  pronui 
cencc  and  conformity  to  official  duty. 

5  L.  R.  A.  .340,  R1(U;}S  v.  PALMER,  115  N.  Y.  506,  12  Am.  St. 

E.  188. 
Conwtroetion   of  Mtatnteii. 

Cited  in  Lynip  v.  Buckner.  22  Nev.  440.  30  L.  R.  A.  357,  41  Pi 
of  the  Justices,  66  N.  H.  657,  33  Atl.  1076:  State  v.  Brown,  7  V\^ 
132;   Board  of  Education  v.   Brown,  12  L-tali,  272,  42  Pac.   1109 


Gpntilpsco  V.  Excise  Boiird.  7  Misc.  417.  27  N.  Y.  Supp.  083;  People  ex  rr'. 
Eakins  v.  Roosevelt,  \l  Mi»c  G24,  24  N.  Y.  ISu))p.  228;  Allen  v.  Stevens.  2i 
Mise.  175,  49  N.  Y.  Supp.  4;il;  Hurst  v.  New  York,  55  App.  Div.  73,  07  X.  V. 
Supp.  84:  People  fx  rel.  Hagley  v.  Hamilton.  2S  App.  Div.  430.  4ft  N'.  Y.  Siip;i 
805,  —  liolding  tiling  within  intention  of  Uw  niakerB  part  of  statute;  SIt-Itowii'' 
V.  Slieehnn,  120  N.  Y.  207,  20  N.  K.  2!in,  holding  word  -ereditors"  not  to  inclii.i' 
directors  in  statute  providing  for  personal  liability  of  stockholders;  Peoplr- 
ex  rel.  Huntington  v.  Crennati.  141  N.  Y.  244,  36  N.  E.  187,  holding  that  whai- 
ever  is  necessarily  implied  in  statute  is  |Blrt  thereof;  People  rr  rrl.  Manhattan 
R.  Co,  V.  Barker.  l.-)2  X.  Y.  447,  4(1  X.  E.  87.">.  holding  decision  of  assessors  not 
finding  of  fact  uithin  meaning  of  restrictions  on  appealt;  People  rx  rfl.  Onon- 
daga County  Sav.  Bank  v.  Butler.  147  N.  Y.  IHO,  41  N.  E.  410,  holding  th«t 
law  makers'  intention  is  to  lie  gathered  from  whole  statute,  and  sometimes  from 
statutes  in  para  mnleria :  Kittredge  v.  Peekskill.  2.1  X.Y,  Supp.  801,  holding;  thai 
power  in  act  to  extend  limits  of  vilhigps  incorporated  applied  to  those  incorpo- 
rated under  aiieh  act;  Armstrong  v.  Combs,  1,5  App.  Div.  249,  44  X.  1'.  Supp. 
171,  holding  thing  within  letter  not  within  statute  if  contrary  to  its  intention: 
^^'dt1nan  v.  Poseiiecker,  19  Misc.  593,  44  N,  Y.  Supp.  406,  holding  that  spirit 
of  law  is  above  mere  cavil  about  words;   Browning  v.  Collis,  21   Misc.   157,   47 
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fondant  is  wilfully  and  vohintarilv  absent;  Hannij;  v.  Mueller,  82 
-N'-  W.  98,  holding  it  doubtful  whether  equity  would  be  justified 
i'raud  of  trustee  for  his  daughter's  l)enpfit;  Clinton  County  v.  Davis 
780,  denying  vote  buyer's  right  to  reward  for  information  eonce 
votes:  Staub  v.  Myers,  16  App.  Div.  479,  44  N.  Y.  Supp.  954  (dii 
-ion),  majority  holding  money  acquired  in  gambling  game  "not  wrci 
nnd   detained"  within  law  authorizing  order  of  arrest  therefor. 

Cited  in  footnotes  to  Wolf  v.  Youbert,  21  L.  R.  A.  772,  which  1 
prevented   from   recovering  debt   by   using  misleading  or   impropei 
lj!ahn  v.  Bettingen,  50  L.  R.  A.  669,  which  denies  right  of  one  sui 
of    promise  to  recover  for  loss  from  breaking  previous  engagement 
a.t     defendant's  request. 

Cited  in  notes  (5  L.  R.  A.  693)  on  estoppel;   (25  L.  R.  A.  564)  or 
ittos  will  be  regarded  as  having  abrogated  the  maxim   that  one 
lyy     his   own    wrong. 

distinguished  in  Lewin  v.  Lehigh  Valley  R.  Co.  52  App.  Div.  76,  i , 
49,    holding  father,  although  guilty  of  contributory  negligence,  m: 
killing  of   his   child. 

— ^  Bx  comnMlttlnRT  murder. 

Cited  in  Re  Fleming,  16  Misc.  444,  .38  N.  Y.  Supp.  611,  holdi 
for  remainderman  suspended  until  after  trial  for  murder  of  life  te 
V.  Xorthern  Life  Asso.  112  Iowa,  45,  51  L.  R.  A.  144,  84  Am.  St 
X.  W.  800,  holding  murder  of  assured  by  beneficiary  forfeits  rig 
I>y   assignee  of  children  of  beneficiarj'  as  heirs. 

Cited  in  footnotes  to  Holdom  v.  Ancient  Order  of  U.  W.  31  L.  I 
holds  policy  not  forfeilod  by  killing  of  insured  by  insane  beneficia  ; 
L.    Ins.  Co.  V.   Davis,  44   L.  R.   A.  305,  which   holds  onlj'  assigiu   ' 
policy    forfeited   by   his   mur(!c»r   of   insured. 

Distinguished  in  Ellerson  v.  Westcott.  148  X.  Y.  153,  42  X.  1 
ing  88  Hun,  391,  34  N.  Y.  Supp.  813,  holding  will  not  invalidate 
murder    by   devisee. 

Distinguished  and  criticised  in  Lanier  v.  Box   (Tenn.)    64  L.  F 
note   458,  79  S.   VV.   1042,  holding  one  murdering  wife  deprived 
right   to  her  property. 

Disapproved   in   Shellenberger  v.   Ransom,   41    Xeb.   637,  25   L. 
N.  W.  935,  Reversing  on  rehearing  31  Xeb.  69,  10  L.  R.  A.  812,  2 
500,    47    X.    W.   700,   holding   that    murderer   does   not    forfeit    in 
murdered  daughter;  Carpenter's  Estate,   170  Pa.  210,  29  L.  R.  A.     < 
C\   510.  50  Am.   St.   Rep.  765,  32   Atl.  637,  Affirming   1   Lack.   ]j 
holding    son    not    deprived    of    right    of    inheritance    because    h 
father   to  secure  it. 

Poorer  of  court   to  grmni  final  relief. 

Cited  in  Mixsell  v.  Xew  York,  X.  H.  &  H.  R.  Co.  22  Misc.  82, 
413,  upholding  court's  power  to  dismiss  complaint  after  settihg 

Rlgrlit    to    maintain    partition. 

Cited  in  Drake  v.  Drake,  61  App.  Div.  9,  70  X.  Y.  Supp.   163.      i 
entitled  to  possession  as  tenant  in  common  may  maintain  partitic      | 


Citrd  in  footnotes  to  Re  Hulftt.  34  L.  R.  A.  3H4,  wliieh  liolda  will  not  tp- 
vokeH  by  miirriage  nione;  Uilee's  Appeal,  36  L.  R.  A.  1T6.  nhicli  liolds  pra^urr 
of  Fippt'ific  legucy  Uom  will  not  ri^-ocation  of  »u<-Ii  legacy ;  Ingeraoll  v.  Hopkin*. 
40  L.  R.  A.  101,  wJiich  lioldn  will  giving  Ipstator'n  property  to  woman,  made 
ex?cutoT,  revoked  by  teHtator's  Kubse<|uent  marriage  to  her;  HudnHtl  v.  Ham,  4S 
1..  R.  A.  557,  which  holds  widow  precluded  from  oontenting  liunband's  nill 
by  antenuptial  contract  agreeing  to  Tetease  all  interest  in  hif  estate:  Glaarott 
V.  Bragg,  50  I..  R.  A.  256,  wliicli  holdN  will  in  favor  of  third  person  revoked  jy 
marriage  and  adoption  of  ebild;  Hillington  v.  Jones.  30  L.  R.  A.  654,  whioh 
ItoldR  will  revised  by  writing  on  it  statement  that  it  is  void,  and  that  il  i^j- 
killed,  and  filing  it  away;  He  Kelly,  -'Ml  1..  B.  A.  754,  wliieh  holds  woman'' 
will  not  revoked  by  Hubnequent  marriage;  Cutler  v.  Cutler,  •'iT  L.  R.  A.  iOt. 
which  holds  will  revoked  by  adopting  mutilations  by  vermin. 

Citnl  in  note  l7  J..  R.  A.  4811)  on  revocation,  revival,  and  republication  of  will. 

6  L.  R.  A.  34(t,  HILL  v.  ]*((RT  ROYAL  4  \V.  C.  R.  CO.  31  S.  C.  3»3.  10  S.  E.  !H. 
Action  against  t-ounty  in  Hill  v.  Ijurens  County,  34  S.  C.   141.  13  S.  E.  3IS. 
€■>*■■;«  In  locslioH   or  iiia:hiTB>-.  ' 

Cited  in  note  <26  L.  R.  A.  829)   on  diM-ontiniixnce  or  vnottion  of  highway  by 
acts  of  public  authorities. 
Prailnatp  cmanr  oi  InjDPy. 

Cited  in  Ijind  v.  rSouthem  R.  Co.  67  S.  C.  284,  45  S.  E.  203.  denying  recovirj 
where   proof  shows  flagiuan   killed  by  train  other  than   one  alleged. 

Cited  in  footnote  to  MiAnolly  v.  Pennsylvania  R.  Co.  47  L.  R.  A.  7rtS.  whi.M 
denies  right  of  recovery  foi'  loss  of  le}[  by  one  throim  down  by  man  in  effort  t'l 
save  him  from  dangerous  position  near  track. 

Cited  in  notes  (0  L.  R.  A.  143)  on  ini]iuting  negligence  of  one  per^ion  to  .m- 
otll'er;  (7  L.  R.  A.  I.t2}  nn  regarding  proximate  and  not  remote  eause  of  in- 
jury. 

RILEY.  PKttSKClTOK,  v.  Tl{  KNIdX.  .".I  N.  J.  L.  4<IS. 


salari<-d    i 

spect 

or«. 

■,rKli>l>tli 

e    de 

«■ 

Ion  «r 

pan 

rw. 

Cited   il 

not. 

(20 

1-  R. 

A.    7 

241    or 

liii'nHe. 

HiKhl    lo 

lury 

IriB 

Cited  in 

fooli 

ote 

o  lie  KinM 

5(i  L 

trial   in  p 

o«c-u 

ion 

for  viol 

ling 

city  0 

Citi-.!  in  Cndwalloder  v.  Ilirshfeld.  62  N.  .1.  L.  749,  72  Am.  St.  Rep.  671.  42 


340-361.]  L.  R.  A.  CASES  AS  AUTHORITIES.  61T 

Atl.  1075,  holding  that  on  mere  indorsement  of  note  prior  to  that  of  payee,  no. 
liability  to  payee  arises. 

5  L.  R.  A.  357,  ARNOLD  v.  CARPENTKR,  16  R.  I.  560,  18  Atl.  174. 
Reaale  of  property. 

Distinguished  in  McKiernan  v.  Valleau,  23  R.  I.  506,  51  Atl.  102,  sustaining 
vendor's  right  to  resell  property  bought  at  auction,  after  vendee's  failure  to  com- 
plete contract. 

5  L.  R.  A.  359,  Re  GANNON.  16  R.  I.  637,  27  Am.  St.  Rep.  751),  18  Atl.  159. 
Doe   process   of   la^r. 

Cited  in  Carr  v.  Brown,  20  R.  I.  219,  38  L.  R.  A.  296,  78  Am.  St.  Rep.  855,  38 
Atl.  9,  holding  statute  authorizing  administration  on  estate  of  person  not  heard 
from  in  seven  years,  void. 

Cited  in  footnote  to  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis.  17  L.  R.  A.  286,  which  up- 
holds act  authorizing  attorneys'  fees  against  railroad  corporations  in  suits  on- 
claimt. 

Cited  in  notes  (11  L.  R.  A.  225;  13  L.  R.  A.  68)  on  what  constitutes  due  proc- 
ess of  law. 

— -  Commltineitt   of   Incompetent    persons. 

Cited  in  Re  Dowdell,  169  Mass.  389,  61  Am.  St.  Rep.  290,  47  N.  E.  1033,  up- 
holding statute  for  commitment  of  insane,  which  does  not  take  away  control  of 
property  or  right  to  determine  necessit}*  of  confinement;  Porter  v.  Ritch,  70 
Conn.  256,  39  L.  R.  A.  359,  39  Atl.  169,  sustaining  order  for  temporary  con- 
finement of  person  alleged  to  be  insane;  People  ex  rel.  Ordway  v.  St.  Saviour's 
Sanitarium,  34  App.  Div.  372,  56  N.  Y..Supp.  431,  holding  ex  parte  final  com- 
mitment of  inebriate  woman  to  private  sanitarium,  invalid;  Re  Lambert.  134 
("nl.  634,  55  L.  R.  A.  860,  86  Am.  St.  Rep.  296,  66  Pac.  851,  holding  statute  for 
conunitment,    without   notice,   of   person   alleged  to  be   insane,   void. 

5  L.  R.  A.  361.  OLNEY  v.  CONANICI  T  LAND  CO.  16  R.  I.  597,  27  Am.  St.  Rep. 

767,  18  Atl.  181. 
Preferences  bx  corpomtions. 

Cited  in  Ingwersen  Bros.  v.  Edgecombe,  42  Neb.  744,  60  N.  W.  1032,  and 
Hays  v.  Citizens'  Bank,  51  Kan.  540,  33  Pac.  318,  holding  that  directors  must 
share  ratably  with  other  creditors  in  .distribution  of  insolvent  cor  juration's 
uHscts;  Lyons-Thomas  Hardware  Co.  v.  Perry  Stove  Mfg.  Co.  86  Tex.  162,  22 
Ij.  R.  a.  815,  24  S.  VV.  16,  holding  that  insolvent  corporation  cannot  prefer  cred- 
itors; Munson  v.  Genesee  Iron  &  Brass  Works,  37  App.  Div.  206,  56  N.  Y.  Supp. 
139.  holding  mortgage  by  corporation  in  contemplation  of  insolvency  assailable 
l>3'  one  who  has  obtained  a  judgment  for  damages  by  tort;  Corey  v.  VVadsworth, 
09  Ala.  76,  23  L.  R.  A.  621,  42  Am.  St.  Rep.  29,  11  So.  350:  W.  P.  Noble  Mercan- 
tile Co.  V.  Mt.  Pleasant  Equitable  Co-op.  Inst.  12  Utah,  232,  42  Pac.  869;  Howe,. 
B.  &  Co.  V.  Sanford  Fork  &  Tool  Co.  44  hed.  233,  —  holding  mortgage  by  in- 
solvent corporation  to  secure  directors  on  liability  as  indorscrs.  invalid  as  to 
•general  creditors:  Taylor  v.  Mitchell,  80  Minn.  496,  83  N.  W.  418,  holding  in- 
polvent  corporation  directors  cannot  prefer  themselves  over  other  creditors: 
>'appanee  Canning  Co.  v.  Keid,  M.  &  (^o.  159  Ind.  034.  59  L.  R.  A.  205.  64  N.  E. 
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1115     (dissenting    opinion),    majority    holding    insolvent    corporation    rrenJitura 
may  prefer  their  own  unsecured  claims. 

D  free  torn  an  traMeeii. 

Cited  in  Hutchison  v.  Rock  Hill  Real  Estate  &  Loan  Co.  65  S.  C.  64,  43  ^. 
E.  295,  holding  that  directors  hold  assets  of  corporation  as  trustees  for 
stockholders. 

5  L.  R.  A.  304,  O'REILLY  v.  NEW  YORK  &  N.  E.  R.  CO.  16  R.  L  389,  17   Atl. 
006. 

PleadlnfT   atatate   of   anotlier   state  $    neceasltx   tor. 

Cited  in  Taylor  v.  Slater,  21  R.  I.  105,  41  Atl.  1001,  requiring  statutes  of  an- 
other state  to  be  pleaded. 

statutory   canneii   of   action  $    -ivhen    penal. 

Cited  in  Matheson  v.  Kansas  City,  Ft.  «.  &  M.  R.  Co.  61  Kan.  670,  60  Pae. 
747,  holding  statute  providing  for  forfeiture  of  fixed  sum  for  negligently  cau-^- 
ing  death,  penal. 

Distinguished  in  Gardner  v.  New  York  &  N.  E.  R.  Co.  17  R.  I.  792,  24 
Atl.  831,  holding  statute  giving  action  for,  and  limiting  recovery  to,  loss  sus- 
tained by  negligence,  not  penal;  Aylsworth  v.  Curtis,  19  R.  I.  523,  33  L.  R.  A. 
112,  61  Am.  St.  Rep.  785,  34  Atl.  1109,  holding  action  for  twice  value  of  stolen 
article  not  restored,  not  penal. 

Snrvivablllty  of  action. 

Cited  in  footnote  to  Perkins  v.  Stein,  20  L.  R.  A.  861,  which  holds  3urvi\'^ble. 
action  for  negligently  driving  over  person. 

Rierht  to  HOC  in  other  ntate. 

Cited  in  Hancock  Nat.  Bank  v.  Farnum,  20  R.  I.  471,  40  Atl.  341,  holding  ac 
tion   to  enforce  stockholder's   liability   not   maintainable   in   other   state. 

Cited  in  notes  (15  L.  R.  A.  584)  on  rights  of  action  for  causing  death  ac 
<'ruing  under  foreign  statute;  (56  L.  R.  A.  210,  222)  on  conflict  of  laws  a**  to 
action  for  death  for  bodily  injury. 

5  L.  R.  A.  367,  LEHIGH  AVE.  R.  CO.'S  APPEAL,  129  Pa.  405,  18  Atl.  498. 

Followed  without  discussion  in  129  Pa.  421,  18  Atl.  414. 
liimitation   of  corporate   indebtedness. 

Cited  in  Morimura,  A.  &  Co.  v.  Traeger,  8  Xorthampton  Co.  Rep.  6,  holding 
excess  of  indebtedness  over  capital  stock,  rendering  director  liable,  does  not  em- 
brace actions  arising  ex  delicto. 

,5  L.  R.  A.  370,  BELL  v.  WILSON.  52  Ark.   171,  12  S.  VV.  328. 
Prandalent    deed. 

Cited  in  Dosler  v.  Manistee  Nat.  Bank.  67  Ark.  328,  48  L.  R.  A.  335,  77 
Am.  St.  Rep.  110,  55  S.  W.  137,  to  point  that  fraudulent  deed  is  good  inter 
partes. 

5  L.  R.  A.  371,  ARBENZ  v.  WHEELING  &  H.  R.  CO.  33  W.  Va.  1,  10  S.  E.  14. 
Easement    in    street. 

Cited  in  Yates  v.  West  Grafton,  34  W.  Va.  787.  12  S.  E.  1075,  holding  author- 
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ized   iise  of  stn'pt   liy  Tnilroa<)  not  an  alinn<lonnient   or   [MTVorsion   of  tlie  Mwe- 

-^Bklna   frr. 

CitMl  in  Wntsim  v.  Fairnu.nt  4  SiiIuiHmih  K.  Co.  4!)  \V.  Vii.  r,m.  31>  S.  E.  1113* 
liolilinp    niilliori»'tl    roii^triirtiurL    of    niilroiid    in    ntreet    not    a    takiii);    of    ad- 
joining owner's  fee. 
Power  a(   uunlclpat  forporatlvn. 

Cited  in  Clarksburfr  Kketrii-  Liglit  Co.  v.  Cliirkslmrg.  47  \V.  Va.  743.  50  I.. 
R,  A.  148,  :!-■)  S,  E.  »!'4.  linldinK  nmnicipal  corporation  has  no  [lower  to  grant 
na   exeiusive   francliise  to  an  eleetrit   liglit   company. 

Cited  in  footnote  to  Cliicsgo  l!.  W.  B.  Co.  v.  First  M.  E.  Clmreli.  50  L.  R.  A. 
438.  nhicli  holds  water  tank  in  street  and  station  at  wliieh  bells  constantly 
runji  and  whistles  blown  witliin  few  rods  of  ciiurcb,  a  nuisance. 

Cited  in  notes   (!)  L.  K.  A.  101)   on  grant  of  francliise  to  Hircot  railroadtt;    (H 

■L.  R.  A.  4.53)   on  right  of  street  railway  to  construct  and  »i)ernte  its  line. 
^(Amtopy  ooHHtruotlon. 

Cited  in  O'Donnell  v.  Preston,  74  App.  Uiv.  87,  77  N.  V.  .*<upi..  30.i,  lioldin;; 
word  *'aloni;"  in  prohibition  against  constructing  sidepatli  "upon  or  alimg"  any 
sidewalk   indicates   super  imposition,  anil  does  not  mean   ''nlongside  of." 
■  ■jBBirllTe  relief. 

Cited  in  Ohio  River  R.  Co.  v.  (;iblM-ns.  3.i  W.  Va.  .'jfl.  12  S.  E.  1093.  and  Ward 
■V.  Ohio  River  R.  Co.  35  W.  Vn.  485.  14  S.  K.  142.  holding  owner  cannot  enjoin 
railroad  construction  unleiw  value  of  his  property  totally  deatroyedj  Watson  v. 
Fairmont  A  Suburban  R.  Co.  40  W.  Va.  .'t40.  30  H.  K.  103,  holding  authoriiinl 
railroad  cannot  be  enjoined  aa  a  public  nuisance  and  special  injury. 

5  L.  R.  A.  378.  ROl'SE  v,  MERCHANTS  NAT.  BANK.  4fi  Ohio  St.  403.  15  Am. 
St.  Rep.  044.  22  N.  E.  2B3. 

Followed  without  discussion  in  Sayler  v.  Simpson.  46  Ohio  St.  .510,  24  N.  E. 
596. 

Freterenee  br  InaolTent, 

Cited  in  Farmers'  Nat.  Bank  v.  Miller.  0  Ohio  C.  C.  113.  holding  mortgage  by 
insolvent  debtor  to  wife  inures  to  IwncHt  of  all  creditors. 

Cited  in  Meisse  v.  Loren,  4  Ohio  N.  P.  104,  tii  point  that  corporation  cannot 
prefer  creditor.s;  lie  Home  Mut.  Aid  .Asso.  3  Ohio  N.  P.  1.50,  holding  that  in 
solvent  association  cannot  prefer  matured  certificate  holders;  Benedict  v.  Miu-- 
ket  Nat.  Bank.  4  Ohio  X.  P.  233.  holding  iliut  ci.r|)oration  cannot  give  creditor 
a  secret  inchoate  preference;  Thompson  v.  Huron  Lumber  Co.  4  Wash.  60.5,  30 
Pnc.  741,  holding  that  the  directors  of  an  insolvent  corgwration  cannot  create 
H  voluntary  preference;  Commercial  Nat.  Bank  v.  Burch.  40  III.  App.  5l.i, 
holding  directors  of  insolvent  corporation,  trustees  of  its  funds  which  they 
m»y  not  give  away  or  appropriate;  Biddlc  Purchasing  Co.  v.  Port  Townsend  Steel 
Wire  &  Nail  Co.  HI  Wasli.  Ii03.  48  I'ac.  407,  holding  insolvent  corporation  can- 
not prefer  a  creilitor  by  mortgage  executed  tor  security  for  antecedent  debt. 
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Difltin^iiiKhed  in  Daniarin  v.  Huron  Iron  Co.  47  Ohio  St.  o89.  %6  N.  K.  37. 
upholding  mortgage  executed  by  iuHoivent  corporation  to.  obtain  extension  of 
credit;  First  Nat.  Bank  v.  ^IcKinney.  16  Oliio  C  V.  84,  holding  insolvent  for- 
eign corporation  may  give  judgnient  note  to  be  enforced  in  foreign  state,  and 
assign  accountfi  to  resident  creditor;  Re  George  D.  Winchell  Mfg.  Co.  1  Ohi<» 
N.  P.  138.  holding  judgment  taken  juHt  before  assignment  on  cognovit  note  giv- 
en nearly  two  months  before  by  corporation  valid:  Ford  v.  I^mson.  17  Ohi«r 
C.  C.  543,  upholding  payment  by  insolvent  corporation  transacting  bu^in*'*'^. 
in  absence  of  collusion  or  knowledge  by  cretlitor;  Adams  &  W.  Co.  v.  Deyette,  8 
S.  D.  142.  31  L.  R.  A.  506.  59  Am.  St.  Rep.  751,  65  N.  W.  471  (dissenting  opin- 
ion), majority  holding  insolvent   corporation  without   right  to  prefer   creditoTR- 

Questione<l  in  d'ould  v.  Little  Rock,  M.  R.  &  T.  R.  Co.  52  Fed.  684.  and  Weyeth 
Hardware  &  Mfg.  Vo.  v.  James-Spencer- Bateman  Co.  15  Utah,  132,  47  Pac.  604^ 
holding  in.Holvent  corporation  may,   in   absence  of  statute,  prefer  creditors. 

Disapproved  in  Warren  v.  First  Nat.  Bank,  149  111.  28,  25  L.  R.  A.  752.  38 
N.  E.  122,  holding  mere  insolvency  does  not  deprive  directors  of  right  to  dispos*> 
of  corporate  property  in  good   faith,  though   preference  to  creditors  results? 

•^  Of  olllcer  or  director.  • 

Cited  in  W.  P.  Noble  Mercantile  Co.  v.  Mt.  Pleasant  Equitable  Co-op.  Inst^ 
12  Utah,  232.  42  Pac.  869,  holding  directors  of  insolvent  corporation  cannot 
prefer  themselves  over  other  creditors;  Howe,  B.  &  Co.  v.  Sanford  Fork  k,  Toor 
Co.  44  Fed.  233.  holding  public  policy  forbids  directors  of  insolvent  corporation 
from  securing  preferences;  Ingwersen  Bros.  v.  Edgecombe,  42  Neb.  744,  00  N. 
W.  1032,  holding  directors  and  officers  of  an  insolvent  private  corporation  can- 
not secure  preference:  James  Clark  Co.  v.  Colton.  91  Md.  214,  49  L.  R.  A.  70"k 
46  Atl.  386,  holding  insolvent  bank  cannot  pay  a  debt  to  an  officer  or  director 
in  preference  to  debts  due  to  others;  (ioodyear  Rubber  Co.  v.  George  D.  Scon 
Co.  06  Ala.  442,  11  So.  370,  holding  director  of  insolvent  corporation  cann<>t 
prefer  an  indebtedness  on  which  he  is  also  liable;  Tobin  Canning  Go.  v.  Frai**'!. 
81  Tex.  413,  17  S.  W.  25,  holding  director  of  insolvent  corporation  cannot  pur- 
chase its  property  for  less  than  its  value. 

Cited  in  footnotes  to  Olney  v.  Conanicut  Land  Co.  5  L.  R.  A.  361.  which  hold'^ 
directors  cannot  prefer  debts  due  to  themselves;  HiM  v.  Pioneer  Lumber  Co.  21 
L.  R.  A.  500,  which  denies  right  of  director  to  obtain  preference;  Corey  v.  Wad^ 
worth,  44  L.  R.  A.  782,  which  holds  insolvent  corporation  may  prefer  creditor, 
although  a  stockholder,  director  or  otticer. 

—  While  ffolnir  concern. 

Applied  in  Smith  Middlings  Purifier  Co.  v.  McGroarty,  136  U.  S.  241.  04   I- 
ed.  348,  10  Sup.  Ct.  Rep.  1017,  holding  insolvent  trading  corporation  which   Ui- 
ceased  to  do  business  cannot  by  mortgage  prefer  creditors. 
'  Cited  in  Remington  v.  Central  Press  Asso.  Co.  3  Ohio  N.  P.  260,  holding  insolv 
ent    corporation    cannot    prefer    creditors    by    mortgage,    although    transactinr 
business;  Coler  v.  Allen,  52  C.  (\  A.  392.  114  Fed.  612,  holding  insolvent  corpora 
tion  may,  in  good  faith,  while  a  going  concern,  execute  mortgage  to  secure  exten- 
sion and  furtlier  advance;  Lyons-Thonuis  Hardware  Co.  y.  Perry  Stove  Mfg.  iv. 
86  Tex.   160,  22  L.  R.   A.   814,  24  S.   VV.    16,  holding  insolvent  corporation,   n<^ 
longer  carrying  on  business,  without   implied  power  to  give   preferences;    Ford 
V.  Lamson,  17  Ohio  C.  C.  544.  upholding  levy  on  property  of  insolvent  corpora- 
tion transacting  business,  in  absence  of  collusion. 
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-~^  In  tran«r^r  l»y  forelicn  corporntion. 

Cited  in  Bryant  v.  Johnson,  J2  Oliio  C.  ('.  103,  holding  transfer  of  property 
in  .state  by  insolvent  forei«yn  corporation  to  foreijjn  creditor  voidable,  but  not 
void;  Nathan  v.  l^e,  152  Ind.  2:W.  43  L.  R.  A.  824,  52  X.  K.  987,  holdin":  deci- 
sion will  not  be  followed  in  Indiana  to  invalidate  preferential  mortgage  upon 
land  in  Indiana  executed  by  insolvent  Oliio  corporation  to  Ohio  creditors;  First 
Xat.  Bank  v.  McKinney,  16  Ohio  C.  C.  84.  in  which  petition  to  have  transfer 
by  insolvent  foreign  corporation  declared  void  considered  as  e<iui table  action 
based  on  main  case. 

Cited  in  note  (17  L.  R.  A.  85)  on  conHiet  of  laws  as  to  assignments  to  cred- 
itors. 

^—  An  sronnd  of  attnclmient. 

Cited  in  Stone  v.  horain  Sav.  &  Bkg.  Co.  8  Ohio  C.  C.  630,  holding  wrongful 
preference  by  corporation  of  one  creditor  not  ground  for  attachment  by  another. 

ITmmt  fund  theory. 

Cited  in  Brown,  B.  &  Co.  v.  I^ke  Superior  Iron  Co.  134  U.  S.  534,  33  L.  ,ed. 
1024,  10  Sup.  Ct.  Rep.  604.  in  support  ot  contention  that  property  of  insolvent 
forporation  is  trust  fund  which  a  *court  of  equity  should  interfere  to  preserve; 
i'heney  v.  Mauniee  Cycle  Co.  20  Ohio  C.  C.  22,  holding  property  of  insolvent  cdr- 
[toration  trust  fund  for  creditors;  Meisse  v.  l^oren,  4  Ohio  N.  P.  101,  holding  cap- 
ital stock  of  corporation  trust  fund  for  creditors;  Philips  v.  Ammon-Htevena  Co. 
2  Ohio  N.  P.  189,  holding  property  of  insolvent  corporation  trust  fund,  and 
preferential  transfer  void;  Conover  v.  Hull,  10  Wash.  684,  45  Am.  St.  Rep. 
rtlO,  39  Pac.  166,  holding  stock  and  property  of  insolvent  corporation  a  trust 
fund  which  it  cannot  divert  by  preferring  creditors. 

Distinguished  in  Alberger  v.  National  Bank  of  Commerce,  123  Mo,  324.  27 
S.  W.  657,  holding  that  insolvency  alone  does  not  impress  upon  corjwrate  prop- 
«»rty  a  trust  for  creditors  generally. 

Disapproved  in  John  V.  Far^vell  Co.  v.  Sweetzer,  10  Colo.  App.  424,  51  Pac. 
1012,  holding  assets  of  insolvent  cor|)oration  are  not  trust  fund  for  equal  distri- 
'bution,  but  that  bona  fide  preferences  may  be  made. 

L^finltable  U^n  of  creditors. 

Cited  in  Farmers'  l^an  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind.  250,  11 
L.  R.  A.  748,  26  N.  E.  784.  to  point  that  creditors  may  have  general  (H)uitable 
lien  upon  funds  of  insolvent  corporation. 

Distinguished  in  Farmers'  Loan  &  T.  Co.  v.  Canada  &  St.  L.  R.  Co.  127  Ind. 
271,  11  L.  R.  A.  748.  26  N.  E.  784,  holding  general  equitable  lien  of  creditors  of 
insolvent  corporation  cannot  defeat  specific  liens  upon   the   property. 

Action  mgrninrnt  directors. 

Cited  in  Meisse  v.  Loren,  5  Ohio  N.  P.  308,  upholding  right  of  creditor  and 
stockholder  of  insolvent  bank  to  sue  directors  for  gross  negligence;  Zinn  v.  Bax- 
ter, 17  Ohio  C.  C.  288,  holding  trust  relation  between  shareholder  and  directors 
ceases  on  sale  of  stock,  and  former  cannot  thereafter  sue  latter. 

Appointment   of   receiver. 

Cited  in  Chenev  v.  Maumee  Cvcle  Co.  64  Ohio  St.  21.3,  60  N.  E.  207,  holdin;j 
order  appointing  receiver  of  insolvent   corporation   includes   real   estate;    Whit- 
ney v.  Hanover  Nat.  Bank,  71  Miss.   1020,  23  L.  R.  A.  .534,  15  So.  33,  holding 
4lecree  in  suit  by  general  creditors  appointing  receiver  for  insolvent  bank  which 
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had  surrendered  assets  to  chancellor,  who  had  appointed  receiver,  not  subject  to 
collateral   attack.  ^ 

Coinpalnory  allowanoe  of  claim. 

Cited  in  !Meader  v.  Root,  11  Ohio  ('.  ('.  86,  holding  superior  court  has  jurii^ 
diction  of  action  apiinst  trustee  of  insolvent  estate  to  compel  allowance  of 
claim. 


5  L.  R.  A.  384,  MORRISON  v.  COLEMAN,  87  Ala.  055,  6  So.  374. 
Navifirabillty  of  ntream. 

Cited  in  IJayzer  v.  McMillan  Mill  Co.  105  Ala.  397,  53  Am.  St.  Rep.  13.3.  lii 
So.  !)23,  holding  stream  non-navigable  if  adapted  only  to  transportation  of  ^aw- 
logs  at  occasional  periods  during  freshets;  United  States  v.  Rio  Grande  Dam  k 
Irrig.  Co.  9  N.  M.  299,  51  Pac.  074,  holds  navigability  depends  upon  public  com- 
mercial  use. 

Cited  in  notes  (7  L.  R.  A.  674)  on  test  of  navigability  of  rivers;  (41  L.  R. 
A.  374)  as  to  what  streams  are  floatable;  (42  L.  R.  A.  321)  on  periodicity  a< 
affecting  navigability. 

Dlvernioii    of   -water. 

Cited   in   note    (9   L.   R.   A.   812)    on   diversion   of   water   of   streams. 

6  L.  R.  A.  386,  Re  SU(4.AR  TRUST,  ,54  Hun,  .'ri4,  7  N.  Y.  Supp.  406. 
Affirmed  in  121  N.  Y.  582,  9  L.  R.  A.  33,  18  Am.  St.  Rep.  843,  24  X.  E.  834. 

Actn    coniititntinfr   abane    of   corporate    fraiicikflae. 

Cite<l  in  State  ex  rel.  Snyder  v.  Portland  Natural  Gas  &  Oil  Co.  153  Ind.  487- 
63  L.  R.  A.  415,  74  Am.  St.  Rep.  314,  53  N.  E.  1089,  holding  gasi  compan. 
contracting  with  competing  company  that  neither  will  sell  gas  to  consunif-r'^ 
of  tlie  other,  subject  to  judgment  of  ouster:  Distilling  &  Cattle  Feeding  Co.  v. 
People,  156  111.  487.  47  Am.  St.  Rep.  200,  41  N.  E,  188,  holding  scheme  of 
distilling  company  to  get  control  of  entire  distilling  business  of  United  State«i. 
for  purpose  of  removing  competition  and  creating  monopoly,,  unlawful:  Queen 
Ins.  Co.  V.  State,  86  Tex.  275,  22  L.  R.  A.  492,  24  S.  W.  397,  raising  que- 
tion  whether  contract  in  restraint  of  trade  between  corporations  is  ground  fen 
forfeiture  of  franchises. 

Cited  in  footnotes  to  Stockton  v.  Central  R.  R.  Co.  17  L.  R.  A.  97,  which  hold?v 
lease  of  railroad  franchise  and  tracks  to  railway  corporation  of  another  state, 
in  excess  of  corporate  power;  State  ex  rel.  Watson  v.  Standard  Oil  Co.  15  L. 
R.  A.  145,  which  holds  agreement  for  transfer  of  corporate  stock  to  trustees  ti> 
vote  and  receive  dividends  void;  State  ex  rel.  Sheets  v.  Mt.  Hope  College  Co. 
52  L.  R.  A.  305.  which  authorizes  dissolution  of  educational  institution  fo*- 
sale  of  diplomas  without  regard  to  merit:  Illinois  Trust  &  Sav.  Bank  v.  Doud. 
52  L.  R.  A.  481,  which  denies  right  to  forfeit  franchise  for  failure  to  exercis»» 
all   of  granted  power. 

Cited  in  notes   (9  L.  R.  A.  34)    on  conditions  attached  to  grant  of  corporate 
franchise;    (8   L.   R.   A.   500)    on   consolidation   of  corporations,   creating   tru^t 
ultra  vires;   (8  L.  R.  A.  498)   on  corporate  franchises  as  public  grants. 

"Who  may   raise   qnentlon   of   Invalidity   of   Incorporation. 

Oited  in  Willoughby  v.  Chicago  Junction  R.  &  U.  S.  Co.  50  N.  J.  Eq.  676,  2a 
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At].   277,   holding   invalidity   of   incorporation   can   be   attacked  only   by   attor- 
ney general  on  behalf  of  people.  , 

Xrade    coniblnationa. 

Cited  in  Hentz  v.  Havenieyer,  58  App.  Div.  40,  68  N.  Y.  Supp.  440,  holding  de- 
termination as  to  validity  of  combination  agreement  unnecessary  to  decision; 
Gray  v.  Oxnard  Bros.  Co.  50  Hun,  388.  13  X.  Y.  Supp.  86,  holding  action  for  ac- 
count of  corporate  member's  share  of  protits  of  illegal  combination  not  main- 
tainable. 

—  To  control  prices. 

Cited  in  Lovejoy  v.  Michels,  88  Mich,  28,  13  L.  R.  A.  775,  49  N.  W.  001.  hold- 
ing combination  of  manufacturers  to  sell  goods  at  agreed  price,  unlawful;  Bailey 
V.  Master  Plumbers'  Asso.  103  Tenn.  107,  46  L.  R.  A.  5(53,  52  S.  W.  853,  holding 
by-law  of  master  plumbers'  association,  requiring  member  bidding  on  work 
agoinst  another  member  to  pay  stated  sum  to  association,  invalid:  Queen  Ins.  Co. 
V.  State,  86  Tex.  270.  22  L.  R.  A.  402,  24  S.  \V.  307.  holding  combination  betweei* 
insurance  companies  to  increase  rates  not  within  statute  prohibiting  trusts: 
I'nited  States  v.  Addyston  Pipe  &  Steel  Co.  46  L.  R.  A.  136,  20  C.  C.  A.  160,  .54 
r.  S.  App.  723,  85  Fed.  201,  ModifiAl  in  175  V.  S.  211,  44  L.  ed.  136.  20  Sup.  Ct. 
Rep.  96,  holding  combination  of  manufacturers  to  regiilate  sales  and  prices  of  pipe, 
illegal:  John  D.  Park  &  Sons  Co.  v.  National  Wholesale  Druggists'  Asso.  175  N. 
Y-  38,  62  L.  R.  A.  648,  06  Am.  St.  Rep.  578,  67  N.  K.  136  (dissenting  opinion), 
majority  holding  no  boycott  effected  by  refusal  of  manufacturers  to  sell  medicinej> 
t<»  cine  not  maintaining  agreed  price. 

Cited  in  footnote  to  State  v.  Phipps,  18  L.  R.  A.  658.  which  holds  combination 
lj«*l\\e<^n  foreign  insurance  companies  to  increase  rates,  contrary  to  state  statute 
tn  ])revent  combinations,  in  restraint  of  trade. 

Cited  in  note  (11  L.  R.  A.  437,  438)  on  contracts  to  regulnle  competition  in 
trade  not  illegal. 

Distinguished  in  Cnited  States  v.  Trans-Missouri  Freight  Asso.  24  L.  R.  A.  83. 
7  C.  C.  A.  74,  4  Inters.  Com.  Rep.  453,  10  [  .  S.  App.  36,  58  Fed.  70,  sustaining 
contract  to  prevent  competition  in  freight  rates  by  agreement  to  charge  rates 
lixe<l  by  joint  action  of  contracting  railroads. 

Afrreefnentii  not   to  enKraiire   In  buniueMii. 

Distinguished  in  Oakdale  Mfg.  Co.  v.  (Jarst.  18  R.  I.  4S(],  23  L.  R.  A.  640,  40 
Am.  St.  Rep.  784.  28  Atl.  073,  holding  agreenu^nt  hetween  incorporators  not  to 
engage  separately  in  business  of  er»rporation  for  five  years  not  invalid  as  creating 
monopoly  or  reducing  eompetition. 

Rcinedieii   airalniit    trade    ooiiibiiiatlonii   and    consplraclcii. 

Cited  in  Brown  v.  Jacobs'  Pharmacy  C*o.  115  Ga.  443,  57  L.  R.  A.  .5.54,  90  Am. 
St.  Rep.  120.  41  S.  E.  .553,  holding  e<|uity  will  enjoin  sclieme  of  local  merchant,* 
to  prevent  wholesale  houses  throughout  Cnited  States  selling  to  particular  mer- 
ehant  refusing  to  keep  up  prices. 

Distinguished  in  Stockton  v.  American  Tobacco  Co.  55  X.  .1.  Eq.  376,  3(> 
At  J.  071,  hohling  e<]uity  will  not  enjoin  act  of  corporation  within  corpor:'tt> 
powers,  on  ground  that  it  was  organized  with  design  to  exercise  powers  il- 
legally. 

Oeation   of   monopollca. 

Aflirmed  in  121  N.  V.  582,  0  L,  R.  A.  33,  18  Am.  St.  Rep.  843,  24  N.  K.  834, 
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holding  partiuM-sliip  of  nmnufHcturing  corporation  with  similar  c-<>r|>orati •>:-*. 
through  .medium  of  trust,  unlawful. 

Citod  in  notes  (0  L.  R.  A.  38;  13  L.  R.  A.  771)   on  nionopolifs*. 

Distinguished  in  United  States  v.  E.  ('.  Knight  Co.  60  VM.  310.  sustain iii;: 
contract  for  purchase  of  stock  of  similar  corporation  in  another  state,  as  part 
of  sclieme  to  He({uire  e.V'lusive  control  of  husiness. 

Sasar    refiner   aa    mmttifaetarer. 

Cited  in  State  v.  American  Sugar  Ref.  Co.  108  La.  030.  32  So.  965,  holdini: 
sugar  refiner  manufacturer  exempt  from  license  tax. 

5  L.  R.  A.  392,  <4AST()N  v.  MACK,  33  W.  Va.  14,  25  Am.  St.  Rep.  848,  10  S.  E. 
00. 

Rlfrht    to   niie   pablle   ^pvatem. 

Cited  in  Rogers  v.  Coal  River  Boom  &  Driving  Co.  41  W.  Va.  597.  23  S.  E 
"919,  holding  party  liable  for  injury  to  riparian  proiierty  caused  by  boom  thuusl: 
latter  built  and  managed  without  negligence;  Watts  v.  Norfolk  &  W.  R.  Co.  3» 
W.  Va.  211.  23  L.  R.  A.  «7»,  45  Am.  St.  Rep.  894,  19  S.  K.  521,  holding  damag**^ 
suffered  by  milldani  through  negligent  blasting  recoverable  though  dam  cor. 
structed  in  floatable  stream  without  sluiceway;  Connecticut  River  l^umber  Co.  \. 
Olwtt  Falls  Co.  05  N.  H.  377,  13  L.  R.  A.  830,  21  Atl.  1090,  holding  bill  to  en 
join  as  public  nuisance  maintenance  of  dam  without  sluiceways  in  floatable- 
stream  properly  brought  by  lumt>er  company,  where  attorney  general  joined  a- 
party  plaintiff;  Pickens  v.  Coal  River  Room  &  Timber  Co.  51  W.  Va.  449.  I»> 
Am.  St.  Rep.  819,  41  S.  E.  400.  holding  lumber  company  liable  to  .mill  own'»r 
for  damages  occasioned  by  deposit  of  sand  at  milldam  as  result  of  maintenani-t 
of  boom  in  too  close  proximity  tiicreto. 

Cited  in  notes  (7  L.  R.  A.  074)  on  navigable  rivers  as  public  highways;  '  i:» 
L.  R.  A.  828)  on  navigable  waters:  floatage  of  logs;  (41  L.  R.  A.  374)  on  ri:;}  ' 
to  use  streams  for  floating  logs;  (59  L.  R.  A.  53,  79)  on  right  to  obstruct  tr 
destroy  rights  of  navigation. 

Navigable  tv'atemi   ^rhat  conntltnte. 

Cited  in  Gwaltney  v.  Scottish  Carolina  Timber  &  Land  Co.  Ill  X.  C.  557.  1-5 
S.  E.  092,  holding  evidence  that  stream  was  floatable  above  certain  point  in- 
suflicient  to  justify  taking  from  jury  question  of  floatability  in  which  logs  ha«l 
been  floated  above;  Burke  County  v.  Catawha  Lumber  Co.  110  N.  C.  730.  47  Am. 
St.  Rep.  829,  21  S.  E.  941,  holding  stream  floatable  where  it  rises  eight  to  t*»r 
times  yearly,  to  suflicient  height  to  carry  logs  over  shoals  and  bars;  Weh-ster  \, 
Harris  (Tenn.)  59  L.  R.  A.  330,  09  S.  W.  782.  holding  arm  of  lake  though  IS  to 
5iO  feet  deep  not  navigable  where  filled  with  stumps  and  snags  through  which  n» 
channel  located. 

Cited  in  footnote  to  Heyward  v.  Farmers'  Min.  Co.  28  L.  R.  A.  42,  which  hold- 
navigable  capacity  test  of  navigability. 

Cited  in  note     (42  L.  R.  A.  318,  319)   on  what  waters  are  navigable. 

5  L.  R.  A.  40C,  KLINE  v.  JMcLAIN.  33  \V.  Va.  32,  10  S.  E.  11. 

Implied    covenautii. 

Cited  in  Clifton  v.  Montague,  40  \V.  \  a.  210,  .33  L.  R.  A.  450,  .52  Am.  St.  R.»p. 
872,  21  S.  E.  858,  holding  no  cin'enant  as  to  j|u:ility  or  capacity  inferable  from 
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description  in  lease  of  land,  "including  six  salt  wells;"  Arbenz  v.  Exley,  52  W. 
Va.  48.3.  61  L.  R.  A.  9(50,  44  S.  £.  149.  holding  landlord  bound  to  keep  roof  in 
r€»pair  not  bound  to  rebuild  after  fire. 

Cited  in  note  (10  L.  R.  A.  148)  on  rights  and  rcmeilies  of  lessee  as  to  repairs. 


5  L.  R.  A.  403.  GriLLCriTE  v.  POINCY,  41   La.  Ann.  333,  6  So.  507. 
l^ho  wnmy  brlnir  action  to  contest  title  to  office* 

Distinguished  in  State  v.  Grandjean,  51  La.  Ann.  1101,  25  So.  940,  holding  title 
f)f  de  facto  officer  to  office  may  be  tested  by  attorney  general  without  joining  as 
plaintiff  any  claimant  to  office,  and  without  appointment  to  fill  vacancy  having 
been  made. 

injunction,  etc.»  to  protect   de  facto  officer. 

Cited  in  Poyntz  v.  Shackelford,  107  Ky.  556,  54  S.  W.  855,  holding  injunction 
issues  to  protect  officer  rightfully  in  office  from  interference  with  performance  of 
tluties  by  claimants  about  to  qualify  for  same  office;  Priddie  v.  Thompson,  82 
Fed.  191,  and  Butler  v.  White,  83  Fed.  589,  holding  injunction  may  issue  to 
restrain  removal  of  de  facto  civil  service  employees  by  appointing  power,  until 
l(*^a]  determination  of  validity  of  their  commission;  State  ex  rel,  Fairbanks  v. 
Superior  Court,  17  Wash.  16,  61  Am.  St.  Rep.  893,  48  Pac.  741,  holding  title  of 
de  facto  officer  not  determinable  upon  petition  for  injunction  to  restrain  inter- 
ference with  office;  State  v.  Alexander,  107  Iowa,  183,  77  N.  W.  841,  holding 
injunction  restraining  exercise  of  duties  of  office  by  de  facto  incumbent  will  not 
issue  incidentally  in  Code  proceeding  to  test  his  title  thereto;  Stenglein,v.  Sag- 
inaw Circuit  Judge,  128  Mich.  442,  87  N.  W.  449,  holding  mandamus  will  not 
issue  to  compel  the  dissolution  of  injunction  in  protection  of  de  facto  officer,  where 
injunction  proceeding  is  not  clearly  without  merit;  Howe  v.  Dunlap,  12  Okla.  479, 
72  Pac.  895  (dissenting  opinion),  majority  denying  injunction  to  test  city  at- 
torney's right  to  office. 

Cited  in  note  (8  L.  R.  A.  229)  on  proceeding  to  test  right  to  office. 

Distinguished  in  Callan  v.  Fire  Department,  45  La.  Ann.  675,  12  So.  834,  hold- 
ing injunction  will  not  issue  where  alleged  de  facto  officer  actually  superseded 
by  another,  and  petition  fails  to  show  that  complainant  is  exercising  duties  of 
officer;  Ward  v.  Sweeney,  106  Wis.  48,  82  N.  W.  169,  holding  injunction  to  keep 
claimants  out  of  office  until  legal  establishment  of  right  thereto,  properly  denie<l 
where  exceptional  circumstances  are  not  shown;  Reemelin  v.  Mosby,  47  Ohio  St. 
.572,  26  X.  E.  717,  holding  injunction  will  not  issue  to  restrain  mayor  from 
appointing  officers  on  ground  that  statute  on  which  right  is  based  is  unconstitu- 
tional; Landes  v.  Walls,  160  Ind.  219,  66  N.  £.  679,  denying  injunction  against 
sippointees  from  acting  as  councilmen  pending  contest  as  to  title;  People  ex  rel, 
Hinckley  v.  District  Court,  29  Colo.  281,  93  Am.  St.  Rep.  61,  68  Pac.  224,  deny- 
ing courts'  power  to  enjoin  members  of  board  of  commissioners  from  seating 
adversary. 

.5  L.  R.  A.  405,  GRIGGS  v.  SWIFI.  82  Ga.  392,  14  Am.  St.  Rep.  176,  9  S.  E.  1062. 
Xemtinrntion  of  contract  by  deatb. 

Cited  in  Greenburg  v.  Early,  4  Misc.  101,  23  N.  Y.  Supp.  1009,  holding  con- 
tract of  employment  dissolved  by  death  of  partner  in  employing  firm. 
Cited  in  note  (6  L.  R.  A.  728)   on  service  terminated  by  death  of  master. 
L.  R.  A.  Au.— Vol.  I. — 40. 


626  L.  R.  A.  CASES  AS  AUTHORITIES.  [5  L.  R  A. 

Distinguished  in  Hughes  v.  Gross,  166  Mass.  65,  32  L.  R.  A.  621,  55  Am.  Su 
Hep.  376,  43  N.  E.  1031,  holding  contract  for  renewal  of  employment  not  dis- 
solved by  death  of  one  partner  in  employing  firm. 

6  L.  R.  A.  406,  BROUGHTON  v.  McGREW,  39  Fed.  672. 
Libel  mnd  almnder. 

Cited  in  Graybill  v.  De  Young,  140  Cal.  329,  73  Pac,  1067,  holding  instruetior* 
that  jury  could  consider  influence  and  circulation  of  paper  proper. 

Cited  in  notes  (9  L.  R.  A.  621)  on  definition  of  libel;  (6  L.  R.  A.  364)  on 
libel;  damages  in  case  of  express  malice. 

~-  PrlTlleve. 

Cited  in  footnotes  to  Nichols  v.  Eaton,  47  L.  R.  A.  483,  which  holds  communi 
cation  by  principal  to  agent  as  to  business  of  agency  not  actionable  unless  actu- 
ated by  malice;    Elmer  v.  Fessenden,  5   L.  R.  A.   724,  which  holds   adnaisisib}*- 
declarations  of  workmen  on  quitting  work,  that  defendant  had  told  them  wor^ 
was  dangerous  from  presence  of  arsenic  in  silk  used;  Nissen  v.  Cramer,  6  L.  R.  A. 
780,  which  holds  relevant  words  spoken  by  party  to  action  during  trial    priM 
leged;  Hemmens  v.  Nelson,  20  L.  R,  A.  441,  which  holds  statement  by  principa. 
of  deaf  mute  institute  to  executive  committee  as  to  improper  acts  of  department 
superintendent   privileged;    Sullivan  v.   Strahorn-Hutton-Evans   Commission   Co. 
47  L.  R.  A.  859,  which  holds  imputation  of  evil  motives, — as  dishonesty, — in  l»*t- 
ter  complaining  of  nonpayment  of  debt  by  third  person  through  bank,  not  privi 
leged. 

5  L.  R.  A.  410,  STEWART  v.  ROBINSON,  115  N.  Y.  328.  22  N.  E.  160,  163. 

Action  by  receiver  on  debt  due  from  third  party  to  deceased  partner*s  estat*- 
in  Colwell  V.  Garfield  Nat.  Bank,  119  N.  Y.  411,  23  N.  E.  739. 

Action  to  foreclose  mortgage  executed  by  surviving  partner  in  Bell  v.  Hepworth. 
134  N.  Y.  446,  31  N.  E.  918. 

RIffhta  mnd   llmbllity   of   deceased   pmrtner'a   estate. 

Followed  without  discussion  in  Delamater  v.  Hepworth,  115  N.  Y.  664,  22  N.  E. 
163. 

Cited  in  Re  Kalbfell,  27  Pittsb.  L.  J.  N.  S.  211,  holding  general  estate  of  de- 
ceased partner  not  liable  for  debts  contracted  after  decease,  although  agreement 
provided  for  specific  time  for  firm's  duration  and  for  supplanting  of  son  in  case  of 
decease;  McArdle  v.  West  Philadelphia  Title  &  T.  Co.  42  W.  N.  C.  242,  7  Pa- 
Super.  Ct.  337,  holding  executors  continuing  employment  of  half  testator's  estat*- 
in  partnership  business  pursuant  to  will,  not  liable  individually  or  in  representa- 
tive capacity  for  debts  thereafter  incurred  by  firm,  in  excess  of  half  estate; 
Butcher  v.  Hepworth,  116  N.  Y.  342,  22  N.  E.  163,  holding  executors  of  deoease<f 
partner  not  copartners  of  survivor  under  partnership  contract;  Bell  v.  Hepworth. 
134  N.  Y.  446,  47  N.  Y.  S.  R.  810,  31  N.  E.  918,  holding  mortgage  executed  by 
survivor  with  consent  of  executors  of  deceased  partner  valid,  a  lien  on  firm 
property  prior  to  deceased  partner's  claim;  Wilcox  v.  Derickson,  168  Pa.  337.  31 
Atl.  1080,  holding  executor  not  required  to  accept  testator's  stock  in  joint  sttK^w 
company  so  as  to  render  general  estate  liable  for  firm  debts  contracted  after  his^ 
death,  by  stipulation  in  articles  of  association  that  death  of  one  partner  should 
not  dissolve  association;  Campbell  v.  Campbell,  40  N.  Y.  S.  R.  818,  16  N.  Y,  Supp. 
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165,  holding  acceptance  of  account  by  surviving  partner  by  administratrix  of  de- 
ceased partner  bars  right  to  subsequent  accounting  in  absence  of  fraud  or  mistake ; 
Dexter  v.  Dexter,  43  App.  Div.  273,  60  N.  Y.  Supp.  371,  holding  executrix  of  de- 
ceased partner  permitting  firm  business  to  continue  after  payment  of  debts  due 
at  dissolution,  thereby  becomes  mere  creditor  of  surviving  partner. 

Distinguished  in  Rand  v.  Wright,  141  Ind.  234,  39  N.  E.  447,  holding  partner- 
ship to  continue  after  death  of  member  where  articles  of  agreement  provide  that 
heirs,  etc.,  "shall  occupy  same  place  in  copartnership"  and  shall  not  withdraw 
capital  until  expiration  of  partnership  period;  Woarms  v.  Bauer,  26  N.  Y.  S.  R. 
937,  7  N.  Y.  Supp.  323,  holding  validity  of  partnership  agreement,  by  which  inter- 
est of  partner  to  be  continued  in  firm  on  decease,  cannot  be  questioned  by  debtor 
in  action  by  executors  to  collect  debt;  Walker  v.  Steers,  38  N.  Y.  S.  R.  659,  14  N. 
Y.  Supp.  398,  upholding  validit|r  of  stipulation  in  partnership  contract,  for  contin-^ 
uation  of  business  by  surviving  partner  until  expiration  of  agreed  duration  of 
firm. 

RIffhta  of  ■nrvivtna:  partner. 

Cited  in  Porter  v.  Long,  124  Mich.  593,  83  N.  W.  601,  holding  survivor  not  en- 
titled to  compensation  for  winding  up  firm  business  where  simply  carrying  out 
contracts  between  partners  which  contemplated  continuance  of  firm  imtil  comple- 
tion thereof. 

Cited  in  footnote  to  Philbrook  v.  Newman,  34  L.  R.  A.  265,  which  holds  good 
will  passes  to  surviving  partners  on  purchase  of  interest  of  deceased. 

Acennialmtlona. 

Cited  in  Thorn  v.  de  Breteuil,  86  App.  Div.  421,  83  N.  Y.  Supp.  849,  holding 
<!irection  to  continue  business,  accumulating  profits  until  children  reach  age  of 
twenty-five,  invalid. 


5  L.  R.  A.  414,  SPYCHER  v.  WERNER,  74  Wis.  45«{,  43  N.  W.  161. 
No  Tat  ion. 

Cited  in  Bank  of  Antigo  v.  Ryan,  105  Wis.  40,  80  N.  W.  441,  raising,  without 
deciding,  question  whether  third  person's  agreement  to  give  mortgage  constitutes 
novation;  Bohn  Mfg.  Co.  v.  Reif,  116  Wis.  480,  93  N.  W.  466,  holding  that  evi- 
dence fails  to  show^  novation  of  debtors;  Frederick  Town  Sav.  Inst.  v.  Michael,  81 
Md.  507,  33  L.  R.  A.  636,  32  Atl.  340  (dissenting  opinion),  majority  holding  tak- 
ing of  new  note  secured  by  void  mortgage  discharges  surety  on  prior  note;  Mul- 
vane  v.  Sedgley,  63  Kan.  121,  55  L.  R.  A.  557,  64  Pac.  1038  (dissenting  opinion), 
majority  holding  bar  of  action  againat  purchaser  assuming  mortgage  releases 
mortgagor  where  mortgagee  recognized  assumption. 

Cited  in  notes  (6  L.  R.  A.  688;  13  L.  R.  A.  390)  on  novation;  (10  L.  R.  A.  369) 
on  novation  by  substitution  of  party;  (33  L.  R.  A.  633)  on  liability  of  obligors 
on  original  contract  as  affected  by  renewal  or  substituted  contract  which  is  void. 

Rlffltt  of  msaliriiee  of  cboae  in  action  to  sue. 

Cited  in  note  (5  L.  R.  A.  430)  on  right  of  assignee  of  chose  in  action  to  sue  in 
his  own  name. 

6  L.  R.  A.  417,  LAWRENCE  v.  WHITNEY,  115  N.  Y.  410,  22  N.  E.  174. 
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5  L.  R.  A.  422,  POST  v.  WEIL,  115  N.  Y.  361,  12  Am.  St.  Rep.  809,  22  N.  E.  l4.->. 
Followed  without  discussion  in  Post  v.  Bernheimer,  115  N.  Y.  664,  22  N.  E.  149. 
Covenmnt   or  condition,   frhlcli. 

Cited  in  Clement  v.  Burtis,  121  N.  Y.  709,  24  N.  E.  1013,  holding  conveyance 
upon  express  condition  that  grantee,  his  heirs  or  assigns,  shall  have  no  erection  or 
business  creating  nuisance  thereon,  covenant,  and  not  condition  subsequent ;  Gra\>*^ 
V.  Deterling,  120  N.  Y.  456,  24  N.  E.  655,  holding  grant  containing  a  final  cUiuii» 
wherein  it  is  covenanted  and  agreed  that  the  premises  shall  be  used  for  no  noxiou^ 
or  offensive  business,  without  provision  for  re-entry,  creates  covenant,  and  not 
condition;  Los  Angeles  University  v.  Swarth,  54  L.  R.  A.  266,  46  C.  C.  A.  651.  107 
Fed.  803.  construing  deed  given  on  express  condition  that  land  conveyed  shall  b^" 
iised  for  campus,  as  covenant,  and  not  condition;  Van  Schaick  v,  Lese,  31  Mi:**'-. 
^613,  66  N.  Y.  Supp.  64,  holding  deed,  to  be  void  and  estate  to  revert  in  certain 
event,  created  condition  subsequent;  Winn  v.  State,  55  Ark.  364,  18  S.  W.  375. 
liolding  stipulation  to  make  certain  improvements  or  forfeit  lease,  condition,  ann 
not  covenant;  Moore  v.  Prentiss  Tool  &  Supply  Co.  133  N.  Y.  151,  30  N.  E.  73tu 
holding  agreement  at  time  of  giving  mortgage  that  mortgagee  should  start 
mortgagor  in  business,  not  condition,  either  precedent  or  subsequent  and  not  avail- 
able to  letter's  vendee;  Bragdon  v.  Blaisdell,  91  Me.  328,  39  Atl.  1036,  holding 
agreement  to  ship  from  vendor's  wharf,  made  part  of  the  condition  and  considera- 
tion of  deed  of  quarry  lot,  not  condition  subsequent,  there  being  no  intent  shown : 
Scovill  V.  McMahon,  62  Conn.  388,  21  L.  R.  A.  61,  36  Am.  St.  Rep.  350,  26  Atl.  479. 
holding  requirement  of  fence  around  cemetery  for  which  land  is  conveyed,  not 
condition  subsequent;  Elyton  Land  Co.  v.  South  &  North  Ala.  R,  Co.  100  Ala. 
407,  14  So.  207,  holding  conveyance  of  right  of  way,  with  proviso  that  any  other 
railroad  may  lay  parallel  track  thereon,  but  without  reservation  of  right  of  re- 
entry,  covenant,  or  limitation  and  not  condition  subsequent;  Graves  v.  Deterling. 
120  N.  Y.  457,  24  N.  E.  655,  holding  that  "it  is  covenanted  and  agreed,"  althoug' 
not  determinative,  persuasive  of  covenant  rather  than  condition. 

Cited  in  footnote  to  Los  Angeles  University  v.  Swarth,  54  L.  R.  A.  262,  whicl. 
holds  covenant,  not  condition,  created  by  deed  conditioned  that  land  shall  b^ 
used  exclusively  for  college  campus. 

Criticized  in  Clapp  v.  Wilder,  176  Mass.  335,  50  L.  R.  A.  121,  57  N.  E.  692. 
holding  express  condition  that  grantee,  his  heirs  and  assigns,  shall  never  builii 
nearer  street  creates  conditional  fee. 
Conatruetion  of  covenant  or  condition. 

Cited  in  Cooper  v.  United  States  Mut.  Acci.  Asso.  57  Hun,  410,  10  N".  Y.  Supp. 
748,  requiring  construction  of  insurance  policy  which  will  avoid  forfeiture  where 
language  is  ambiguous;  Rose  v.  Hawley,  118  N.  Y.  511,  23  X.  E.  904,  holdin^r  area 
under,  with  gratings  in,  sidewalk  not  inhibited  by  deed  of  land  to  be  forever  a 
public  highway  without  other  erection  upon  it  than  a  monument;  Krekeler  v.  AuJ 
bach,  51  App.  Div.  594,  64  N.  Y.  Supp.  908,  holding  deed's  provision  restrict  ins: 
height  of  building,  restriction  for  grantor's  benefit  only,  in  view  of  no  right  of  re- 
entry, or  specification  of  heirs  and  assigns,  and  other  circumstances;  Allen  v. 
Farmers'  Loan  &  T.  Co.  18  App.  Div.  32,  79  N.  Y.  S.  R.  402,  46  X.  Y.  Supp.  39S. 
holding  under  bequest  of  income  "to  A.  and  of  her  husband,"  testator's  son,  right 
to  participate  not  dependent  on  continuance  of  family  relation;  Equitable  Life 
Assur.  Soc.  V.  Brennan,  30  Abb.  X.  C.  266,  24  X.  Y.  Supp.  787,  holding  covenants 
to  be  for  benefit  of  prior  vendees  where  vendor  has  disposed  of  entire  tract;  Round 


422-429.]  L.  R.  A.  CASES  AS  AUTHORITIES.  629 

l-ake  Asso.  v.  Kellogg,  47  N.  Y.  S.  R.  675,  20  N.  Y.  Supp.  261,  holding  aasignee 
of  lease  made  subject  to  rules  adopted  from  time  to  time,  subject  to  regulation  re- 
quiring obtaining  license  or  permit  for  sale  of  general  merchandise;  Spencer  v. 
Stevens,  18  Misc.  113,  41  N.  Y.  Supp.  3JJ,  holding  deed  upon  condition  againiit 
sale  of  intoxicants,  covenant  runnin^^  with  land*  Schwoerer  v.  Leo,  39  Misc.  508, 
80  N.  Y.  Supp.  399,  holding  that  restriction  as  to  setback  from  building  line  runs 
only  to  first  grantee;  Gebhard  v.  Addison,  87  App.  Div.  378,  84  N.  Y.  Supp.  418, 
holding  parcel  retained  out  of  plot  not  subject  to  restrictions  over  lots  sold. 

Cited  in  footnotes  to  Sioux  City  &  St.  P.  R.  Co.  v.  Singer,  15  L.  R.  A.  751, 
which  holds  condition  against  selling  liquor  on  premises  sold,  valid;  Jenka  v. 
Pawlowski,  22  L.  R.  A.  863,  which  denies  vendor's  right  to  enjoin  breach  of  con- 
dition against  sale  of  liquor  where  sales  made  on  adjoining  promises  sold  without 
restriction. 

.->  L.  R.  A.  428,  TAPPAN  v.  ALBANY  BREWING  CO.  80  Cal.  570,  13  Am.  St. 

Rep.  174.  22  Pac.  257. 
Specific  performance  of  contract. 

Cited  in  footnotes  to  Hodges  v.  Kowing,  7  L.  R.  A.  87,  authorizing  specific  per- 
formance of  fair  contract  for  sale  of  land,  though  remedy  at  law  exists;  Coffey 
\.  Emigh,  10  L.  R.  A.  127,  which  authorizes  specific  enforcement  of  fair,  reason- 
able, and  just  contract  where  both  parties  are  able  to  perform. 

Kraudnlent    contractu    or    concealment. 

Cited  in  footnotes  to  Chicora  Fertilizer  Co.  v.  Dunan.  50  L.  R.  A.  401,  which 
holds  failure  to  inform  creditor  of  pending  negotiations*  increasing  value  of  collat- 
eral security  sought  to  be  released  not  fraudulent  concealment;  Opie  v.  Pacific  In- 
A'estment  Co.  56  L.  R.  A.  778,  which  denies  duty  of  indorser  to  disclose  to  mort- 
<iagee  knowledge  as  to  value  of  property  which  he  attempts  to  buy  for  third  per- 
son; Hardy  v.  American  Exp.  Co.  59  L.  R,  A.  731,  holding  carrier  collecting  hill 
for  goods  sent  C.  O.  D.,  before  delivery,  knowing  them  to  be  damaged,  liable  for 
ii  mount  paid. 

Cited  in  notes  (12  L.  R.  A.  121)  on  contracts  not  binding  on  makers;  (10  L. 
l^.  A.  606)  on  contract  obtained  by  circumvention  and  deceit. 

.>  L.  R.  A.  429,  MEMPHIS  &  L.  R.  R.  CO.  v.  KERR,  52  Ark.  102.  20   \iii.  St.  Rep. 

159,  12  S.  W.  329. 
Duty  of  railroad  company  an  to  personii  on  track. 

Cited  in  Bostwick  v.  Minneapolis  &  P.  R.  Co.  2  N.  D.  454,  51  \.  \V.  781,  holding 
fact  that  person  on  track  is  trespasser  does  not  absolve  railroad  from  exercise  of 
pare  to  avoid  injury. 

—  As  to  stock. 

Cited  in  Johnson  v.  Stewart,  62  Ark.  168,  34  S.  W.  889,  holding  it  duty  of  rail- 
road prior  to  act  1891  to  use  reasonable  effort  to  avoid  injury,  if  animal  discov- 
ered, or  might  have  been  discovered  with  proper  watchfulness;  St.  Louis  S.  W.  R. 
Co.  v.  Russell,  62  Ark.  185,  34  S.  W.  1059,  holding  railroad  not  liable  for  killing 
of  cattle  on  track  where  engineer  was  on  lookout,  but  fireman  was  not,  if  engineer 
in  position  to  see;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Woodworth,  1  Ind.  Terr.  23,  35  S. 
\V.  238,  holding  railroad  not  liable  for  killing  stock  on  track,  unless  killing  was> 
result  of  negligence;  St.  Louis  &  S.  F.  R.  Co.  v.  Zachary,  2  Ind.  Terr.  646,  53  S. 
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W.  327,  holding  railroad  not  liable  for  killing  stock  on  track,  when  fireman  on 
lookout,  and  train  could  not  have  been  stopped  in  time  to  avoid  danger,  after  ani- 
mals discovered. 

Cited  in  note  (55  L.  R.  A.  431)  on  doctrine  of  'last  clear  chance." 
Disapproved  in  Gulf,  C.  &  S.  F..  R.  Co.  v.  Washington,  1  C.  C.  A.  290,  4  U.  S. 
App.  121,  49  Fed.  351,  holding  railroad  bound  to  exercise  reasonable  care  to  dis- 
cover stock  on  track  and  to  avoid  injury  after  they  are  discovered. 

Contrlbutorr    neffllffence    of    person    Injnred    on    mflroad    tra,ck. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Dingman,  62  Ark.  252,  35  S.  W.  219,  and 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Leathers,  62  Ark.  240,  35  S.  W.  216  (dissenting 
opinion),  majority  holding  contributory  negligence  defense  to  action  under  statute 
making  railroad  liable  for  killing  person  on  track  through  failure  to  keep  lookout. 

6  L.  R.  A.  430,  CONTINENTAL  INS.  CO.  v.  MUNNS,  120  Ind.  30,  22  N.  K  73. 
Insurmnce^  estoppel  to  set  up  forfeiture  msalnst  asalirnee  of  policy. 

Cited  in  Hall  v.  Niagara  F.  Ins.  Co.  93  Mich.  189,  18  L.  R.  A.  139,  32  Am.  St. 
Rep.  497,  53  N.  W.  727,  holding  assent  of  insurer  to  assignment  of  policy  to 
grantee  estops  insurer  from  setting  up  prior  forfeiture. 

Cited  in  note  (18  L.  R.  A.  136)  on  effect  of  assignor's  acts  of  forfeiture  upon 
assignee. 

Asslffnment  of  policy. 

Cited  in  New  v.  German  Ins.  Co.  5  Ind.  App.  86,  31  N.  E.  475,  holding 
assignment  of  policy  to  grantee  of  assured  inoperative  without  consent  of  as- 
sured; Manchester  F.  Assur.  Ck>.  v.  Glenn,  13  Ind.  App.  371,  55  Am.  St^  Rep, 
225,  41  N.  £.  847,  holding  assignment  of  policy  is  creation  of  new 
contract,  basis  of  which  is  terms  of  old  policy;  Virginia-Carolina  Chemical 
Co.  V.  Sundry  Ins.  Co.  108  Fed.  456,  and  Bullman  v.  North  British  &  M.  Ins.  Co. 
159  Mass.  122,  34  N.  E.  169,  holding  such  assignment  is  as  if  new  policy  issued  tc 
assignee,  and  entitles  latter  to  sue  thereon  in  his  own  name;  Moffitt  v.  Phenix  Ins. 
Co.  11  Ind.  App.  237,  38  N.  E.  835,  holding  transfer  of  property  with  oral  assent 
of  insurer  creates  new  contract,  although  consent  not  subsequently  indorsed  on 
policy;  American  Mut.  L.  Ins.  Co.  v.  Bertram  (Ind.)  64  L.  R.  A.  938,  70  N.  E. 
258,  sustaining  recovery  of  premiums  paid  by  bona  fide  assignee  of  void  policy. 

Cited  in  note  (5  L.  R.  A.  414)  on  what  constitutes  novation. 

Distinguished  in  Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App.  553,  54  N.  E.  772, 
holding  assignment  of  policy  to  mortgagee  as  security,  with  consent  of  insurer, 
not  new  contract ;  Franklin  Ins.  Co.  v.  Wolff,  23  Ind.  App.  557,  54  N.  E.  772,  hold- 
ing rule  that  such  assignment  is  new  contract  not  applicable  when  policy  void  in 
its  inception. 

Kffect  of  failure  to  disclose  fact  material  to  risk  In  absence  of  Inquiry. 

Cited  in  Arthur  v.  Palatine  Ins.  Co.  35  Or.  31,  76  Am.  St.  Rep.  450,  57  Pac. 
62,  holding  omission  not  breach  of  condition  making  policy  void  in  case  of  con- 
cealment or  misrepresentation  of  material  fact;  Grerman  Mut.  Ins.  Co.  v.  Nie- 
wedde,  11  Ind.  App.  027,  39  N.  E.  534,  holding  failure  of  insurer  to  inquire  as  to 
encumbrances  waives  right  of  forfeiture  on  account  of  existing  encumbrance; 
Indiana  Ins.  Co.  v.  Pringle,  21  Ind.  App.  569,  52  N.  E.  821,  holding  failure  to  dis- 
close encumbrance,  contrary  to  condition  of  policy,  avoids  same,  although  agent 
taking  application  makes  no  inquiry  as  to  encumbrances;  Milwaukee  Mechanics' 
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Ins.  Co.  V.  Niewedde,  12  Ind.  App.  147,  39  N.  E.  757,  holding,  although  assured 
iTiot  asked  for  information  as  to  encumbrances,  subsequent  execution  of  chattel 

wiortgage,  without  consent  of  insurer,  avoids  policy;  Aetna  Ins.  Co.  v.  Holcomb, 
■89  Tex.  411,  34  S.  W.  915,  holding  failure  to  inquire  as  to  encumbrances  not 

'Waiver  of  right  to  declare  forfeiture  because  of  existing  mortgage. 

:ii*alae  entry  in  application  by  a^ent  of  Inanrer. 

Distinguished  in  Bowlus  v.  Phenix  Ins.  Co.  133  Ind.  118,  20  L.  R.  A.  404,  32  N. 
~£.  319,  holding  where  agent  fails  to  report  mortgage  according  to  representation 
•of  assured,  subsequent  renewal  of  mortgage  will  not  avoid  policy. 

Avoidance  of  policy  for  breacb  of  promissory  ^rarranty. 

Cited  in  Continental  Ins.  Co.  v.  Vanlue,  126  Ind.  411,  10  L.  R.  A.  844,  26  N.  E. 
119,  holding  legal  encumbrance  created  or  suffered  in  violation  of  terms  of  con- 
tract will  defeat  action  on  policy. 

-5  L.  R.  A.  432,  SONDTIEIM  v.  GILBERT,  117  Ind.  71,  10  Am.  St.  Rep.  23,  18  N. 

E.  687. 
'Knoipvledffe  of,  or  participation  In,  Illegal  contract. 

Cited  in  Clarion  Trust  Co.  v.  Crescent  Loan  &  Invest.  Co.  27  Ind.  App.  459,  87 
Am.  St.  Rep.  257,  61  N.  E.  688,  upholding  recovery  on  insolvent  building  associ- 
ation's note,  proceeds  of  which  were  illegally  applied  with  lender's  knowledge; 
»<ingleton  v.  Bank  of  Monticello,  113  Ga.  530,  38  S.  E.  947;  Jackscm  v.  City  Nat. 
:Bank,  125  Ind.  350,  9  L.  R.  A.  659,  25  N.  E.  430;  Wright  v.  Hughes,  119  Ind.  330, 
12  Am.  St.  Rep.  412,  21  N.  E.  907, — holding  mere  knowledge  of  lender  of  borrow- 
•t»r's  illegal  purpose  will  not  invalidate  contract;  Appleton  v.  Maxwell  (N.  M.)  55 
Tj.  R.  a.  96,  holding  lender  sharing  in  gambling  transaction  cannot  recover; 
Plank  V.  Jackson,  128  Ind.  426,  26  N.  E.  568,  holding  lender  interested  in  or  as- 
.sisting  in  bringing  parties  to  illegal  contract  together  cannot  recover;  Pape  v. 
Wright,  116  Ind.  504,  19  N.  E.  459,  holding  innocent  broker  entitled  to  recover 
•although  his  principal  acts  illegally. 

Partner's    Implied   anthorlty   to   execute   firm   note. 

Cited  in  Schellenbeck  v.  Studebaker,  13  Ind.  App.  440,  55  Am.  St.  Rep.  240,  41 
~X.  E.  845,  holding  partner  in  nontrading  firm  ha&  ^\&  implied  authority  to  execute 
-partnership  note,  in  absence  of  necessity  or  usage. 

Rlflrltts  of  bona  fide  bolder  for  value  as  affected   by  statute. 

Cited  in  Irwin  v.  Marquett,  26  Ind.  App.  384,  84  Am.  St.  Rep.  297,  59  N.  E.  38, 
holding  gaming  check  void  in  hands  of  bona  fide  holder  for  value  under  statute; 
Spray  v.  Burk,  123  Ind.  568,  24  N.  E.  588,  holding  it  doubtful  whether  maker  of 
note  given  for  gambling  debt,  inducing  holder  to  purchase  by  false  representations 
that  it  was  all  right,  is  estopped  from  setting  up  invalidity  under  statute;  Voreis 
v.  Nussbaum,  131  Ind.  270,  16  L.  R.  A.  47,  31  N.  E.  70,  holding  note  given  by 
married  woman  as  surety  void  as  to  her  in  hands  of  innocent  purchaser  for  value; 
Bohon  V.  Brown,  101  Ky.  362,  38  L.  R.  A.  505,  72  Am.  St.  Rep.  420,  41  S.  W.  273, 
liolding  note  invalid  by  statute  not  good  in  hands  of  innocent  purchaser  for 
-value;  Schmueckle  v.  Waters,  125  Ind.  268,  25  N.  E.  281,  holding  note  on  wager- 
ing contract  void  between  parties,  but  enforceable  in  hands  of  innocent  pur- 
•chaser  for  value;  Lynchburg  Nat.  Bank  v.  Scott  Bros.  91  Va.  656,  29  L.  R.  A.  829, 
^0  Am.  St.  Rep.  860,  22  S.  E.  487,  holding  usurious  negotiable  paper  good  in 
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hands  of  innocent  purchaser  for  value;  Pape  v.  Hartwig,  23  Ind.  App.  336,  55  X- 
E.  271,  and  Tescher  v.  Merea,  118  Ind.  588,  21  N.  E.  316,  holding  note  valid  on 
face  good  in  hands  of  innocent  holder  for  value,  although  taken  in  violation  of 
patent  rights  statute;  McMann  v.  Walker,  31  Colo.  263,  72  Pac.  1055,  sustaining 
bona  fide  holder's  recovery  on  note  executed  to  foreign  corporation  not  filing  cer- 
tificate; Citizens'  State  Bank  v.  Nore  (Neb.)  60  L.  R.  A.  738,  93  X.  W.  160,  su? 
taining  bona  fide  holder's  right  to  recover  on  note  given  unlicensed  practitioner  for 
medical  services. 

Conflict  of  la^va  urn  to  contraetM. 

Cited  in  Parker  v.  Moore  53  C.  C.  A.  372,  115  Fed.  802,  holding  contract,  vali<l 
where  made^  not  enforceable  in  another  state  if  contrary  to  its  morals,   puMic 
policy,  or  statutes;  Vanderpoel  v.  Gorman,  3  Misc.  60,  22  N.  Y.  Supp.  541,  hold 
ing  assignment,  valid  where  executed,  not  enforceable  in  another  state,  if  ajE^ain^t 
its  public  policy  or  statutes. 

Cited  in  note  (64  L.  R.  A.  162)  on  conflict  of  laws  as  to  gambling  and  lottery 
contracts. 

Construction   of  penal   statutes. 

Cited  in  Boyce  v.  (VDell  Commission  Co.  lOfif  Fed.  761,  holding  ''bucket  shop" 
gambling  transactions  not  a  game  within  gaming  statute;  Dows  v.  Gla«;pel.  4  X. 
D.  268,  60  N.  W.  60,  holding  margins  in  gambling  transactions  not  recoverabli* 
under  Minnesota  statute;  Hanks  v.  Brown,  79  Iowa,  563,  44  N.  W.  811,  holding 
criminal  statutes  must  be  strictly  construed. 

Aflrreements  declared   -vragrerlnir  contracts. 

Cited  in  Nave  v.  Wilson,  12  Ind.  App.  42,  38  N.  E.  876;  Pearce  v.  Dill,  149  Ind. 
145,  48  N.  E.  788;  Plank  v.  Jackson,  128  Ind.  426,  20  N.  E.  568;  Davis  v.  Davi-, 
119  Ind.  618,  21  N.  E.  1112, — holding  agreement  for  sale  of  commodity  neither  in- 
tended to  be  delivered  nor  paid  for,  a  wagering  contract. 

Cited  in  footnote  to  Booth  v.  People,  50  L.  R.  A.  762,  which  {sustains  statutt- 
making  imlawful,  options  for  sale  of  commodities  which  have  been  subject  of  g^ani 
bling  operations. 

Cited  in  notes  (9  L.  R.  A.  657)  on  validity  of  contract  remotely  connected  with 
illegal  transaction;   (12  L.  R.  A.  121)  on  gambling  contracts. 

5  L.  R.  A.  436,  LANCASTER  COUNTY  ▼.  FITLTON,  128  Pa.  48,  18  Atl.  384. 

Report  of  decision  in  action  for  reasonable  compensation  in  162  Pa.  294.  29  At'. 
763,  Affirming  10  Lane.  L.  Rev.  81. 

Contracts    for    extra    compensation    to    public    officer. 

Cited  in  Dorsett  v.  Garrard,  85  Ga.  737,  11  S.  E.  768,  holding  county  commis- 
sioner not  entitled  to  charge  commission  for  selling  real  estate  for  county ;  Russell 
V.  Luzerne  County,  7  Kulp,  279,  3  Pa.  Dist.  R.  493,  denying  county's  liability  to 
clerk  of  county  officers  for  extra  services  rendered  out  of  office  hours. 

Cited  in  footnote  to  Buck  v.  Eureka,  30  L.  R.  A.  409,  which  holds  void,  contract 
to  pay  city  attorney  compensation  other  than  salary  for  conducting  litigation  for 
city. 

Cited  in  note  (6  L.  R.  A.  615)  on  contracts  against  public  policy. 
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CompenMitloii  for  services  bx  public  officer  rendered  after  term. 

Cited  in  Buck  v.  Eureka,  109  Cal.  521,  30  L.  R.  A.  414,  42  Pac.  243,  holding  city 
Httomey  cannot  recover,  under  void  contract  for  extra  compensation  made  during 
term  of  office^  for  services  rendered  after  expiration  of  term. 
IWbo  are   ^'public  ofUcem." 

Cited  in  Crnverse  County  v.  Burns,  3  Wyo.  696,  29  Pac.  894,  holding  county 
treasurer  is  ''public  officer''  within  constitutional  provision  against  change  in  sal- 
ary of  public  officers  during  term. 

Cited  in  note  (17  L.  R.  A.  248)  on  who  are  public  officers. 
Scope  of  duties  of  public  officer. 

Cited  in  Buck  v.  Eureka,  109  Cal.  519,  30  L.  R.  A.  414,  42  Pac.  243,  hol(Jing  that 
statute  making  it  duty  of  city  attorney  to  attend  "all  suits"  in  which  city  in- 
terested means  suits  in  all  courts. 

5  L.  R.  A.  439,  PHILADELPHIA  &  R.  R.  CO.  v.  HUBER,  128  Pa.  63,  18  Atl.  334. 
Master's   duty  respectfnir  apptlances. 

Cited  in  Miller  v.  Inman,  40  Or.  166,  66  Pac.  713,  holding  master  liable  for 
death  of  servant  killed  by  being  caught  by  projecting  bolt  on  shaft. 

Cited  in  footnote  to  Lehigh  &  VV.  Coal  Co.  v.  Hayes,  6  L.  R.  A.  441,  which 
holds  master  furnishing  ordinary  appliances  not   liable  for  failure  to  furnish 
unusual  one. 
XeKllffenee  Is  qaestlon  for  Jury. 

Cited  in  Dooner  v.  Delaware  &  H.  Canal  Co.  164  Pa.  31,  30  Atl.  269,  holding, 
where  inspector  of  cars  young  and  incompetent,  and  freight  car  is  received  from 
another  company  without  grab-iron  or  ladder,  question  of  negligence  for  jury. 
Servant's  kno'Vfledffe  of  defects. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Slinkard,  17  Tex.  Civ.  App.  589, 
44  S.  W.  36,  holding  servant  chargeable  only  with  ordinary  care  in  ascertainment 
of  danger  incident  to  employment,  and  not  precluded  from  recovery  because  he 
might  have  gained  knowledge  of  danger. 

Cited  in  note  (49  L.  R.  A.  47)  on  duty  of  servant  to  quit  employment  when  ex- 
IK)sed  to  unusual  danger. 

Distinguished  in  Bemisch  v.  Roberts,  143  Pa.  10,  28  W.  N.  C.  172,  21  Atl.  998, 
holding,  when  defect  in  appliance  i»  so  manifest  that  servant  is  bound  to  notice 
and  remedy  it,  he  cannot  recover  for  injury  resulting  therefrom. 
Defects  Incident  to  risk  of  employment. 

Distinguished  in  Bradbury  v.  Kingston  Coal  Co.  157  Pa.  243,  33  W.  N.  C.  97, 
27  Atl.  400,  holding,  when  defect  not  discoverable  before  accident,  and  same  ia 
imknown,  notwithstanding  system  of  inspection,  accident  is  incident  to  risk. 
^When  master  ebargreable  with  kno^vledve. 

Distinguished  in  Mensch  v.  Pennsylvania  R.  Co.  150  Pa.  610,  17  L.  R.  A.  453, 
:}0  W,  N.  C.  552,  25  Atl.  31,  holding  railroad  x:ompany  not  chargeable  with  knowl- 
edge of  defect  in  car,  where  system  of  inspection  maintained,  and  inspectors  not 
incompetent. 

5  L.  R.  A.  441.  LEHKJH  &  W.  COAL  CO.  v.  HAYES,  128  Pa.  294,  16  Am.  St. 

Rep.  680,  18  Atl.  387. 
Deirree  of  care  reqnfred  of  ntaster  In   selecting  appliances. 

Cited  in  Innes  v.  Milwaukee,  96  Wis.  174,  70  N.  W.  1064,  holding  master  re- 
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quired  to  furnish  such  appliances  only  as  are  reasonably  safe,  and  in  general  us«; 
Dooner  v.  Delaware  &  H.  Canal  Co.  171  Pa.  603,  33  Atl.  415,  holding  railroad 
providing  freight  car  without  ladder,  steps,  or  hand-holds  not  negligent,  whm 
such  cars  in  common  use;  Chicago  &  6.  W.  R.  Co.  v.  Armstrong,  62  111.  App. 
234,  holding  master  required  to  furnish  only  such  appliances  as  are  ordinarily 
sufficient  for  purpose  used,  and  such  as,  with  reasonable  care,  can  be  used  with- 
out more  danger  than  is  ordinarily  incident  to  business;  McCarthy  v.  Boston 
Duck  Co.  165  Mass.  169,  42  N.  E.  568,  holding  it  within  discretion  of  court 
to  exclude  evidence  of  safer  appliance,  without  offer  to  show  it  was  commonly 
used;  Titus  v.  Bradford,  B.  K.  R.  Co.  136  Pa.  618,  26  W.  N.  C.  474,  20  Am. 
St.  Rep.  944,  20  Atl.  517,  holding  use  of  broad  cars  on  narrow-gauge  trucks  not 
negligence  warranting  recovery  for  death  of  brakeman. 

Cited  in  footnote  to  Duntley  v.  Inman,  P.  &  Co.  59  L.  R.  A.  785,  which  denies 
liability  for  failure  to  furnish  better  belt  shifter  where  that  furnished  was 
safe  if  properly  used. 

Cited  in  note  (48  L.  R.  A.  70)  on  liability  of  employer  for  injuries  to  aervant 
from  want  of  blocking  at  s>^itches. 

Disapproved  in  effect  in  Geno  v.  Fail  Mountain  Paper  Co.  68  Vt.  574,  Z5  Atl. 
475,  holding  "common  use"  of  appliance  not  defense  to  action  for  injury  from 
its  use,  if  not  such  as  would  commend  it  to  prudent  man  in  like  circumstancen. 

Nevlfffence    not    Imputed    from    fact    off    Injury. 

Cited  in  Ash  v.  Verlenden  Bros.  154  Pa.  249,  32  W.  N.  C.  199,  26  Atl.  374, 
holding  negligence  cannot  be  presumed  from  mere  fact  of  injury  from  machine 
properly  constructed;  Sappenfield  v.  Main  Street  &  Agri.  Park  R.  Co.  91  Cal.  57. 
27  Pac.  590,  holding  appliance  not  obviously  dangerous,  and  proved  safe  from 
use  for  long  time,  may  be  continued  without  imputation  of  negligence. 

lilabllity   off  maMter   for  latent    detects. 

Cited  in  Johnson  v.  Boston  &  M.  Consol.  Copper  &  S.  Min.  Co.  16  Mont.  17S, 
40  Pac.  298,  holding  master  required  to  furnish  reasonably  safe  and  suitable  ma- 
•chinery,  but  not  liable  for  latent  defects. 

Master's  liability   "vrhen   place   to  -work  made   dannr^rons  by   servants. 

Cited  in  Devlin  v.  Phoenix  Iron  Co.  182  Pa.  114,  44  W.  N.  C.  431,  37  Atl.  927. 
holding  accumulation  on  floor  of  iron  foundry  of  tools  and  materials  used  by 
workmen  not  negligence  of  master. 

Cited  in  footnote  to  Tradewater  Coal  Co.  v.  Johnson,  61  L.  R.  A.  161,  which 
holds  master  liable  for  failure  of  loaders  to  remove  loose  coal  hanging  in  mine 
rendering  it  unsafe  for  other  employees. 

5  L.  R.  A.  ^.42,  DEAN  v.  ST.  PAUL  UNION  DEPOT  CO.  41  Minn.  360,  16  Am. 

St.  Rep.  703,  43  N.  W.  54. 
1>aty  to  keep  premises  saffe  for  customers. 

Cited  in  Corrigan  v.  Elsinger,  81  Minn.  47,  83  N.  W.  492,  holding  storekeeper 
inviting  customers  upon  premises  must  keep  them  in  reasonably  safe  condition. 

lilability  for  injury  by  third  person. 

Cited  in  footnotes  to  Henderson  v.  Dade  Coal  Co.  40  L.  R.  A.  95  which  denied 
liability  of  persons  having  custody  of  convict  for  damages  for  crime  commit- 
ted by  him  through  failure  to  keep  safely  confined;  Krantz  v.  Rio  Grande  W.  R. 
Co.  30  L.  R.  A.  297,  which  denies  carrier's  liability  for  unprovoked  assault  on 
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passenger  after  alighting  at  station,  without  effort  by  ticket .  agent  to  prevent 
^ame;  Exton  v.  Central  R.  Co.  56  L.  R.  A.  609,  which  holds  carrier  liable  to 
-passenger  at  station  for  injury  by  scuflSing  cabmen. 

5  L.  R.  A.  444,  TERRITORY  v.  DANIELS,  6  Utah,  288,  22  Pac.  159. 
"Fii.]clnir  of*  private  property  for  public  use. 

Cited  in  Kaysville  City  v.  Ellison,  18  Utah,  167,  43  L.  R.  A.  82,  72  Am.  St. 
Kep.  772,  55  Pac.  386,  and  Ellison  v.  Linford,  7  Utah,  169,  25  Pac.  744,  holding 
-municipal  corporation  cannot  tax  unbenefited  farm  lands  for  municipal  pur- 
poses; Linford  v.  Ellison,  155  U.  S.  506,  39  L.  ed.  240,  15  Sup.  Ct.  Rep.  179, 
-dismissing  for  want  of  jurisdiction  appeal  from  judgment  of  territorial  court 
•denying  right  of  village  to  tax  farm  lands  in  unplatted  part,  unbenefited  by  mu- 
-nicipal  government. 

Cited  in  notes  (34  L.  R.  A.  195,  200)  on  municipal  taxation  of  rural  lands 
^within  corporate  limits. 

Distinguished  in  Cook  v.  Crandaii,  7  Utah,  345,  26  Pac.  927.  upholding  tax 
where  premises  were  benefited  by  improvements  and  police  protection,  although  1 
cnile  from  platted  city. 

Disapproved  in  Kimball  v.  Grantsviile  City,  19  Utah,  398,  45  L.  R.  A.  637,  57 
Pac.  1,  holding  that  constitutional  provision  against  taking  private  property  for 
public  use  without  compensation  does  not  limit  state's  taxing  power. 

Povrera  of  territorial  learlslatarea. 

Approved  in  Mackey  v.  Enzensperger,  11  Utah,  174,  39  Pac.  541  (dissenting 
opinion),  majority  upholding  territorial  act  permitting  verdict  upon  concurrence 
•of  nine  jurors. 

Disapproved  in  Baca  v.  Perez,  8  N.  M.  202,  42  Pac.  162,  holding  territorial 
legislatures  have  power  of  apportioning  offices  subordinate  to  the  use  named 
'by  Congress. 

-5  L.  R.  A.  449,  AHERN  v.  STEELE,  115  N.  Y.  203,  12  Am.  St.  Rep.  778,  22  N. 

E.  193. 
Nniiimneey  llabllltr  for. 

Cited  in  Morris  v.  Barrisford,  9  Misc.  15,  29  N.  Y.  Supp.  17,  holding  owner 
liable  for  injury  by  fall  of  insecure  awning;  Finkelstein  v.  Huner,  77  App.  Div. 
427,  79  N.  Y.  Supp.  334,  holding  maintenance  of  leaky  water  closet,  damaging 
Tieighboring  property,  nuisance. 

Cited  in  footnote  to  Rockport  v.  Rockport  Granite  Co.  51  L.  R.  A.  779,  which 
liolds  land  owner  liable  for  permitting  guy  rope  to  derrick  to  remain  stretched 
across  highway. 

Cited  in  note   (9  L.  R.  A.  717)  on  liability  for  nuisance. 

-.^  Of  lessee. 

Cited  in  Kuechenmeister  v.  Brown,  13  Misc.  141,  34  N.  Y.  Supp.  180,  holding 
lessee  liable  for  maintaining  nuisance. 

<^  Of  lessor's  arrantee. 

Cited  in  Lufkin  v.  Zane,  157  Mass.  121,  17  L.  R.  A.  253,  34  Am.  St.  Rep.  262» 
31  N.  E.  757,  holding  grantee  subject  to  lease  not  liable  for  nuisance  created  by 
tenant. 
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——  Of  lessor  and  leasee. 

Cited  in  Pnigsak  v.  Hutton,  30  App.  Div.  68,  51  N.  Y.  Supp.  761,  holding 
lessor  and  lessee  liable  for  explosion  of  powder  magazine. 

Cited  in  note  (61  L.  R.  A.  963)  on  liability  as  between  owner  and  lessee  for 
safety  of  wharf  or  dock. 

Distinguished  in  Woods  v.  Miller,  30  App.  Div.  235,  62  N.  Y.  Supp.  217,  hold 
ing  neither  lessor  nor  tenant  liable  to  fireman  stepping  oyer  party  wall   from 
roof  of  adjoining  house  and  falling  down  air  shaft. 

—  Of  lessor  to   tenant. 

edited  in  Hines  v.  Willcox,  96  Tenn.  161,  34  L.  R.  A.  832,  64  Am.  St.  Rep. 
823,  33  S.  W.  914,  holding  landlord  liable  to  tenant  for  defect  existing  at  tinit> 
of  lease,  discoverable  by  reasonable  diligence;  Canavan  v.  Stuyvesant,  7  Misr-. 
118,  27  N.  Y.  Supp.  413,  holding  landlord  of  tenement  liable  for  failure  to  cover 
air  shaft;  Metzger  v.  Schultz,  16  Ind.  App.  469,  59  Am.  St.  Rep.  323,  43  N.  E. 
886,  holding  lessor  without  knowledge  of  latent  defect  in  plumbing  done  by  for- 
mer tenant  not  liable  for  gas  explosion. 

—  Of    lessor    to    tbird    persons. 

Cited  in  Fox  v.  Buffalo  Park,  21  App.  Div.  327.  47  N.  Y.  Supp.  788,  holdin<r 
lessor  of  defective  grandstand   liable;   Canandaigua  v.   Foster,    156   X.    Y.    3t)0. 
41  L.  R.  A.  557,  66  Am.  St  Rep.  575,  50  N.  E.  971,  holding  lessor  liable  to  piiblir 
for  failure  lf>  repair  sidewalk  grating  used  by  tenant ;  Hofferberth  v.  Myers.  42 
App.  Div.  18^,  £9  N.  Y.  Supp.  88,  holding  landlord  liable  for  leaning  of  wall 
damaging  adjoining  building,  not  beginning  during  lease;   Stenberg  v.  Willcox. 
96  Tenn.  171,  34  L.  R.  A.  619,  33  S.  W.  917,  holding  landlord,  chargeable  with 
knowledge  liable  to  tenant's  boarder  for  defect  existing  at  time  of   lease   un- 
known to  boarder:  Timlin  v.  Standard  Oil  Co.  126  N.  Y.  523,  22  Am.  St.   Rep. 
S46,  27  N.  E.  786,  holding  lessor,  chargeable  with  knowledge  at  time  of  lea»*e  of 
nuisance  dangerous  to  public  or  adjoining  owner,  liable;   Uungerford   v.    Bent. 
55  Hun,  6,  8  N.  Y.  Supp.  614,  holding  owner  knowing  of  defect  at  time  of  lease 
liable  for  injury  to  passerby;   Schaefer  v.  Fond  du  Lac,  99  Wis.  339,  41    L.  R. 
A.  289,  74  N.  W.  810,  holding  lessor  of  street  railroad  with  knowledge  of  exist- 
ing defect  liable  to  stranger;   Schmidt  v.  Cook.   12  Misc.  453,  33  N.   Y.   Supp. 
624,  holding  lessor,  chargeable  with  knowledge  of  nuisance,  liable  for  injury  to 
tenant's  child;  Babbage  v.  Powers.  26  N.  Y.  S.  R.  801,  7  N.  Y.  Supp.  306;   Xorl 
ing  V.  AUee,  37  N.  Y.  S.  R.  411,  13  N.  Y.  Supp.  791;  Miller  v.  New  York,  L,  4 
W.  R.  Co.  125  N.  Y.  123,  26  N.  E.  35,— holding  lessor  out  of  possession  not  liable 
for  lessee's  failure  to  repair;  Sterger  v.  Van  Sicklen,  132  N.  Y.  501,  16  L-  R.  A. 
641,  28  Am.  St.  Rep.  594,  30  N.  E.  987,  holding  landlord  covenanting  to  repair 
not  liable  to  tenant's  licensee;  McKenzie  v.  Cheetham,  83  Me.  551.  22  Atl.  469. 
holding   landlord   not   liable   to   tenant's   guest   injured   by   defective    stairway: 
Curran  v.  Flammer,  49  App.  Div.  295,  62  N.  Y.  iSupp.  1061,  holding  les.sor  not 
covenanting  to   repair  not   liable  to  tenant's  customer   for   defect   in    sidewalk 
grating  not  existing  when  premises  leased;  Schwalbach  v.  Shinkle,  W.  &  K.  Co. 
07  Fed.  485.  holding  lessor  not  liaole  to  employee  injured  by  ase  of  unsafe  prem- 
ises by  lessee  renting  with  knowledge  thereof;  Leaux  v.  New  York,  87  App.  Div. 
403,  84  N.  Y.   Supp.  514,  holding  lessor  not  liable  to  employee  of  tenant  for 
injury  from  hole  in  sewer. 

Cited  in  footnotes  to  Fellows  v.  Gilhuber,  17  L.  R.  A.  578,  which  holds  h>sar 
of  hotel  not  liable  for  injury  to  guest  by  defective  awning;  Lufkin  v.  Zane.  17 
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L..  R.  A.  251,  which  holds  landlord  not  liable  for  tenant's  unauthorized  use  of 
premises,  constituting  nuisance. 

Cited  in  notes  (26  L.  R.  A.  203)  on  landlord's  liability  to  third  person  for 
condition  of  premises  in  tenant's  possession;  (34  L.  R.  A.  615)  on  liabilit/  of 
landlord  for  injuries  to  tenant's  guests  and  servants  from  defect  in  premises; 
( 1 1  L.  R.  A.  361 )  on  wilful  negligence  of  owner  of  premises  as  to  keeping  build- 
ing in  safe  condition;  (0  L.  R.  A.  799)  as  to  when  lessor  is  bound  to  keep  prem- 
ises in  repair. 

DistinguiHhed  in  Matthews  v.  De  Grotf,  13  App.  Div.  359,  43  N.  Y.  Supp. 
237,  holding  landlord  liable  for  coal  hole  originally  in  repair,  in  dangerous 
condition  at  beginning  of  tenant's  successive  term. 

'^^  Notice  of  ^  ^Tben  necessary. 

Cited  in  Philadelphia  &  R.  R.  Co.  v.  Smith,  64  Fed.  682,  27  L.  R.  A.  133,  12 
C.  C.  A.  387,  28  U.  S.  App.  134,  and  Orvis  v.  Elmira,  C.  &  N.  R.  Co.  17  App. 
Div.  191,  45  N.  Y.  Supp.  367,  holding  grantee  not  liable  for  existing,  but  not 
obvious,  nuisance  until  notice  and  request  to  abate;  Van  Duzer  v.  Elmira,  C. 
A  N.  R.  Co.  75  Hun,  489,  27  N.  Y.  Supp.  474,  holding  grantee  of  premises  not 
liable  for  existing  nuisance  imless  chargeable  with  notice;  Steinke  v.  Bentley, 
6  Ind.  App.  669,  34  N.  E.  97,  holding  notice  to  abate  unnecessary  where  pur- 
chaser assisted  in  creating  nuisance. 

Cited  in  footnote  to  Philadelphia  &  R.  R.  Co.  v.  Smith,  27  L.  R.  A.  131,  which 
holds  liability  for  continuing  nuisance  created  by  another  dependent  on  prior 
notice  and  request  to  remove. 

Distinguished  in  Vaughan  v.  Buffalo,  R.  &  P.  R.  Co.  72  Hun,  472,  25  N.  Y. 
Supp.  246,  holding  successor  to  title  of  railroad  company  liable  without  notice 
of  continuing  defect  in  original  construction  of  highway ;  Valparaiso  v.  Bozarth, 
153  Ind.  539,  47  L.  R.  A.  488,  55  N.  £.  439,  holding  notice  unnecessary  before 
bringing  action  against  one  creating  nuisance. 

L.e««e   off  tnnt  prop»erty. 

Distinguished  in  Re  New  York,  81  App.  Div.  32,  81  N.  Y.  Supp.  32,  denying 
power  of  trustee  under  will  to  lease  beyond  duration  of  trust. 

Ancestor's   kno-vrledire  not   Impntmble   to   heirs. 

Cited  in  Rice  v.  Ward,  92  Tex.  708,  51  S.  W.  844,  holding  knowledge  of  maker 
of  deed  intended  as  mortgage  not  imputable  to  heirs. 

Damagres  for  cmnslngr  death  by  nearllflrence. 

Cited  in  Gubbitosi  v.  Rothschilds,  37  Misc.  100,  74  N.  Y.  Supp.  775,  holding 
$200  for  death  of  six  year  old  boy  inadequate. 

5  L.  R.  A.  464,  PRINCE  STEAM  SHIPPING  CO.  v.  LEHMANN,  39  Fed.  704. 

Report  of  later  appeal  in  50  Fed.  115. 
Stipulations   onstlnff   eonrts*s   Jurisdiction. 

Cited  in  Mutual  Reserve  Fund  Life  Asso.  v.  Cleveland  Woolen  Mills,  27  C.  C. 
A.  214,  54  U.  S.  App.  290,  82  Fed.  510,  and  Healy  v.  Eastern  Bldg.  ft  L.  Asso. 
17  Pa.  Super.  Ct.  393,  holding  stipulation  in  contract  that  action  shall  be  brought 
in  certain  court  invalid;  Slocum  v.  Western  Assur.  Co.  42  Fed.  236,  holding 
stipulation  for  jurisdiction  of  foreign  court  in  foreign  marine  insurance  policy 
invalid;  Knorr  v.  Bates,  14  Misc.  503,  35  N.  Y.  Supp.  1060,  holding  stipulation 
that  no  suit  shall  be  brought  on  contract  void. 
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5  L.  R.  A.  465,  CHENEY  v.  DUNLAP,  27  Neb.  401,  43  N.  W.  178. 
"Who   may   set    up    uaary. 

Cited  in  Building  &  Loan  Asso.  v.  Walker,  59  Neb.  458,  81  N.  W.  308,  ajid 
McKnight  v.  Phelps,  37  Neb.  869,  56  N.  W.  722,  holding  foreclosure  of  equity 
of  redemption  cannot  set  up  usury  in  mortgage  contract  in  action  to  forecloee 

Cited  in  note  (41  L.  R.  A.  711)  on  who  may  urge  usurious  character  of  debt 
preferred  in  assignment  for  creditors. 

Distinguished  in  Male  v.  Wink,  61  Neb.  750,  86  N.  W.  472,  holding  mortgagor 
entitled  to  defense  in  spite  of  sale  of  equity  of  redemption  to  third  party. 

5  L.  R.  A.  467,  NEWMAN  v.  BANK  OF  CALIFORNIA,  80  Cal.  368,  13  Am.  St 

Rep.  169,  22  Pac.  261. 
Privltr  of  eiitate. 

Cited  in  Spotts  v.  Hanley,  85  Cal.  170,  24  Pac.  738,  holding  that  suit  to  re- 
cover property  from  tenant  stops  running  of  statute  of  limitations  in  favor  of 
landlord. ' 

5  L.  R.  A.  470,  COM.  v.  FLEMING,  130  Pa.  138,  17  Am.  St.  Rep.  763,  18  All. 

622. 
Situs  of  sale. 

Cited  in  Perlman  v.  Sartorius,  162  Pa.  324,  42  Am.  St.  Rep.  834.  29  Atl.  852. 
holding  sale  on  order  taken  in  Pennsylvania  for  goods  located  in  Maryland  at 
stipulated  price  without  abatement  for  freight,  sale  in  Maryland  completed  by 
delivery  to  carrier;  Halpin  v.  Kimball,  9  Kulp,  405,  holding  sale  complete  at 
situs  of  vendor,  where  goods  set  aside  and  shipped  in  pursuance  of  purchaser's 
order;  Com.  v.  Gardner,  16  Montg.  Co.  L.  Rep.  175,  holding  orders  obtained  bv 
agents  in  other  counties,  sent  to  vendor,  accepted,  goods  set  apart,  and  delivered 
to  carrier,  sale  at  vendor's  situs,  though  sent  care  of  agent  at  vendee's  situs: 
Indiana  County  Licenses,  6  Pa.  Dist.  R.  363,  in  discussion  of  administration  of 
license  law  by  license  judge. 

^—  Of  Intoxlcatlna:  llqaom. 

Cited  in  Com.  v.  Hess,  148  Pa.  103,  17  L.  R.  A.  180,  33  Am.  St.  Rep.  810,  25 
Atl.  977,  upholding  validity  of  sales  to  parties  outside  licensed  county  on  orders 
received  within,  filled  on  credit,  by  delivery  either  by  wagon  or  rail;  Com.  v. 
Holstine,  132  Pa.  362,  19  Atl.  273,  upholding  conviction  of  driver  of  licensee^ 
who  took  orders  for  and  collected  price  of  liquors  in  county  not  covered  by  em- 
ployer's license,  though  liquor  loaded  at  licensed  store. 

Cited  in  notes  (22  L.  R.  A.  426)  on  passing  of  title  to  property  by  delivery 
thereof  to  carrier  for  transportation  to  consignee  or  vendee;  (7  L.  R.  A.  184) 
on  validity  of  statutes  relating  to  imported  liquors. 

Distinguished  in  Com.  v.  Munk,  1  Pa.  Super.  Ct.  483,  38  W.  N.  C.  160,  hold- 
ing agent  taking  orders  in  unlicensed  county,  accepted  and  filled  by  employer 
in  licensed  county  through  carrier,  not  guilty  of  violation  of  liquor  law. 

Liability  of  carrier  C.  O.  D. 

Cited  in  State  v.  Cairns,  64  Kan.  786,  58  L.  R.  A.  57,  footnote,  p.  55,  68  Pac 
621,  holding  agent  of  express  company,  who  delivers  to  consignee  and  collects 
C.  O.  D.  charges,  not  guilty  of  selling  intoxicating  liquors  though  aware  of 
character  of  contents  of  package;  Crabb  v.  State,  88  Ga.  589,  15  S.  E.  465,  hoJ#- 
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ing  express  agent  delivering  whiskey  C.  O.  D.  in  county  where  sale  prohibited, 
liable  to  indictment  where  he  had  reason  to  suspect  character  of  package;  Mun- 
aell  V.  Carthage,  105  111.  App.  122,  and  Carthage  v.  Duvall,  202  111.  238,  66  N. 
E.  1099,  holding  that  ^itle  passed  on  delivery  of  liquor  to  carrier  C.  O.  D. 
XJnited  States  v.  Orene  Parker  Co.  121  Fed.  598,  and  United  States  v.  Adams 
£xp.  Co.  119  Fed.  244,  holding  that  title  to  liquor  passed  to  consignee  on  deliv- 
ery to  carrier  who  collected  price. 


ReverMil  of  verdict  for  inimfllcienoy  of  evidence. 

Cited  in  Com.  v.  McManus,  143  Pa.  93,  14  L.  R.  A.  93,  22  Atl.  761  (concur- 
ring opinion)  as  to  power  of  supreme  court  to  reverse  conviction  for  insuffi- 
ciency of  evidence. 

5  L.  R.  A.  476,  AUSTIN  v.  GAGAN,  14  Sawy.  151,  39  Fed.  626. 

Time  for  removal  of  cause  to  Federal  court. 

Cited  in  Beyer  v.  Soper  Lumber  Co.  76  Wis.  151,  44  N.  W.  760;  Nichols  v. 
Stevens,  123  Mo.  120,  45  Am.  St.  Rep.  514,  25  S.  W.  578;  Howard  v.  Southern 
R.  Co.  122  N.  C.  947,  29  S.  E.  778;  Martin  v.  Carter,  48  Fed.  698,— holding 
stipulation  of  parties  extending  time  to  answer  does  not  enlarge  time  within 
which  to  remove;  Price  v.  Lehigh  Valley  R.  Co.  65  Fed.  826;  Ruby  Canyon  Gold 
"Min.  Co.  V.  Hunter,  60  Fed.  305;  Rock  Island  Nat.  Bank  v.  J.  S.  Keator  Lumber 
Co.  52  Fed.  898, — holding  order  of  court  extending  time  to  answer  in  pursuance 
of  stipulation  of  parties  does  not  enlarge  time  to  remove;  Velie  v.  Manufactur- 
ers* Acci.  Indemnity  Co.  40  Fed.  548,  holding  extension  of  time  to  file  answer 
does  not  extend  time  within  which  to  file  petition  for  removal ;  Spangler  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  42  Fed.  306,  holding  petition  cannot  be  filed  after  third 
day  of  term  in  Missouri,  although  time  for  answer  extended  by  order  of  court; 
McDonald  v.  Hope  Min.  Co.  48  Fed.  594,  holding  time  not  enlarged  by  filing 
of  demurrer  to  complaint;  Brigham  v.  C.  C.  Thompson  Lumber  Co.  55  Fed.  883, 
remanding  case  where  petition  filed  after  expiration  of  time  to  answer,  proceed- 
ings in  state  court  having  been  taken  after  previous  remand  for  want  of  ju- 
risdictional facts  in  petition;  Bowers  v.  Supreme  Council  American  L.  of  H. 
45  Fed.  81,  holding  that  cause  not  lawfully  removed  within  prescribed  time 
will  be  remanded  sua  spanie  by  Federal  court. 

Distinguished  in  Wilcox  &  G.  Guano  Co.  v.  Phoenix  Ins.  Co.  60  Fed.  932,  hold- 
ing removal  properly  granted  after  the  twenty  days  within  which  to  answer, 
where  petition  filed  within  time  to  answer  as  extended  by  ^[>ecial  order  of  court; 
Lord  V.  Lehigh  Valley  R.  Co.  104  Fed.  929,  upholding  removal  in  second  circuit 
after  time  to  answer,  but  within  time  as  extended  by  order  of  court;  Muir  v. 
Preferred  Acci.  Ins.  Co.  203  Pa.  342,  63  Atl.  158,  granting  removal  after  expira- 
tion of  time  to  answer,  where  application  filed  within  time  extended  by  stipu- 
lations of  parties. 

Grounds  for  removal  of  cause. 

Cited  in  Blue  Bird  Min.  Co.  v.  Largey,  49  Fed.  291,  holding  dispute  as  to 
identity  of  veins  of  ore  in  mineral  grants,  solely  question  of  fact  not  supporting 
removal. 

Cited  in  note  (11  L.  R.  A.  572)  on  hearing  and  determination  of  right  to  re- 
moval of  cause  for  prejudice  or  local  influence. 
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•—  Federal  statute  Involved. 

Cited  in  FitJ^erald  v.  Missouri  P.  R.  Co.  45  Fed.  819,  holding  fact  that  Federal 
law  involved  in  case  not  ground  for  removal  where  no  dispute  as  to  its  meaning; 
Murray  v.  Bluebird  Min.  Co.  45  Fed.  386,  remanding  cause  where  dispute  is 
merely  upon  immaterial  point,  or  upon  mixed  question  of  law  and  fact  determin- 
able by  jury;  Southern  P.  R.  Co.  v.  Whittaker,  47  Fed.  530,  refusing  removal  in 
action  of  ejectment  in  which  plaintiff's  title  based  on  Federal  statutes,  validity  of 
which  is  admitted  by  defendant;  Butler  v.  Shafer,  67  Fed.  163,  remandin!?  cau>e 
where  petition  in  ejectment  involved  merely  determination  whether  defendant 
claimed  under  one  or  the  other  Federal  grant. 

Petition   for  removal   of  cauiie. 

Cited  in  State  ex  rel.  Tillman  v.  Coosaw  Min.  Co.  45  Fed.  811,  holding  practice 
to  consider  petition  for  removal  part  of  record  in  determination  of  jurisdiction 
of  Federal  court,  not  altered  by  act  of  1887. 

Cited  in  footnote  to  Herndon  v.  .^tna  F.  Ins.  Co.  10  L.  R.  A.  53,  which  hohl* 
petition  for  removal  of  cause  not  aided  bj'  allegations,  as  to  residence  in 
complaint. 

5  L.  R.  A.  478,  WESTCHESTER  F.  INS.  CO.  v.  WEA^^^ER,  70  Md.  536,  17  Atl. 

401,  18  Atl.  1034. 
Vacancy'    of    Insured    property. 

Cited  in  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  91,  30  L.  R.  A.  C34,  51  Am. 
St.  Rep.  457.  33  Atl.  420,  holding  house  not  actually  used  as  place  of  abode  vacant 
within  meaning  of  policy. 

O^prnemlilp  of  Insured   property. 

Cited  in  Hartford  F.  Ins.  Co.  v.  Keating,  86  Md.  145,  63  Am.  St.  Rep.  499.  38 
Atl.  29,  holding  t'tle  must  be  completely  vested  to  be  sole  and  unc(»iditional  own- 
ership within  policy;  Hebner  v.  Palatine  Ins.  Co.  167  111.  149,  41  N".  E.  627. 
holding  half  ownership  avoids  policy  requiring  sole  ownership;  McWilliams^  v. 
Cascade  F.  &  M,  Ins.  Co.  7  Wash.  52,  34  Pac.  140,  holding  entire  policy  avoided 
where  ownership  of  one  of  articles  insured  was  conditional;  Phoenix  Ins.  Co.  v. 
Public  Parks  Amusement  Co.  63  Ark.  201,  37  S.  W.  959,  holding  ownership  not 
imconditional,  title  being  reserved  in  vendor  pending  payment;  Wm.  Skinner  & 
Sons'  Ship-Building  &  Dry-Dock  Co.  v.  Houghton,  92  Md.  94,  84  Am.  St.  Rep.  485. 
48  Atl.  85,  holding  policy  avoided  by  contract  for  sale,  as  change  of  interest 
without  consent  of  insurer,  within  terms  of  policy. 

Cited  in  note  (11  L.  R.  A.  599)  on  what  are  insurable  interests. 

5  L.  R.  A.  480,  BAYLES  v.  KANSAS  P.  R.  CO.  13  Colo.  181,  2  Inters.  Com.  Rep. 
643,  22  Pac.  341. 

Report  of  second  appeal  in  Kansas  P.  R.  Co.  v.  Bayles,  19  Colo.  350,  35  Paa 
744. 
Unjust   discrimination  by  carriers. 

Cited  in  Cleveland  C.  C.  &  I.  R.  Co.  v.  Closser,  126  Ind.  353,  9  L.  R.  A.  757,  3 
Inters.  Com.  Rep.  391,  22  Am.  St.  Rep.  593,  26  N.  E.  159,  holding  discrimination 
without  partiality  inoffensive;  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  44  Xeb. 
338,  27  L.  R.  A.  626,  48  Am.  St.  Rep.  729,  62  N.  W.  506,  holding  difference  in 
rates  under  substantiallv  similar  circumstances,  unjust  discrimination;  Interstate 
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Commerce  Commission  v.  Baltimore  &  O.  R.  Co.  3  Inters.  Com.  Rep.  201.  43  Fed. 
5.5,  holding  "party  rate"  tickets  for  parties  of  ten,  at  reduced  fare,  not  unjust 
discrimination. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Call  Pub.  Co.  27  L.  R.  A.  622, 
which  authorizes  difference  in  telegraph  rates  to  morning  and  evening  papers. 

Sufflclencir  of  pleadlnsrs* 

Cited  in  Rosebud  Min.  &  Mill  Co.  v.  Hughes,  16  Colo.  App.  1&4,  64  Pac.  247, 
holding  complaint  entitling  plaintiff  to  any  relief  will  withstand  demurrer  as  to 
insufficiency ;  Devino  v.  Central  Vermont  R.  Co.  63  Vt.  103,  20  Atl.  953,  holding 
counts  in  negligence  action  not  demurrable  because  of  too  many  items  of  damage. 

5  L.  R.  A.  493,  CAMERON  v.  WHITE,  74  Wis.  425,  43  N.  W.  155. 
I^earal  and  equitable  caunea  of  action. 

Cited  in  Aultman  Co.  v.  McDonough,  110  Wis.  269,  85  N.  W.  980,  holding,  in 
case  involving  legal  and  equitable  action,  latter  should  be  first  tried. 

Performance   by  plaintiff. 

Cited  in  Corbett  v.  Anderson,  85  Wis.  224,  54  N.  W.  727,  holding  plaintiff  en- 
titled to  abandon  contract  for  hauling  logs  on  defendant's  breach;  Walsh  v.  My- 
ers, 92  Wis.  402,  66  N.  W.  250,  holding,  on  defendant's  breach  of  contract  to  take 
lye  cans  and  failure  to  demand  further  performance,  unnecesary  for  plaintiff  to 
keep  in  readiness  to  perform;  Tufts  v.  Weinfeld,  88  Wis.  652,  60  N.  W.  992,  hold- 
ing, on  countermand  of  order  for  soda  water  fountains,  vendor  cannot  continue 
their  manufacture  so  as  to  charge  full  price. 

Refomftatlon    of    contract. 

Cited  in  footnote  to  Bigham  v.  Madison,  47  L.  R.  A.  267,  which  authorizes  re- 
scission for  mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by 
vendor. 

Dan&ase«   for  breach    of   contract. 

Cited  in  Corbett  v.  Anderson,  85  Wis.  224,  54  N.  W.  727,  holding  plaintiff  en- 
titled to  recover  profits  on  abandoning  contract  for  hauling  logs  after  defend- 
ant's breach;  Walsh  v.  Myers,  92  Wis.  402,  06  X.  W.  250,  holding  plaintiff  entitled 
to  recover  profits  he  would  have  made  by  furnishing  lye  cans,  on  defendant's  breach 
of  contract  to  take;  Sullivan  v.  McMillan,  37  Fla.  140,  53  Am.  St.  Rep.  239,  19 
So.  340,  holding,  on  breach  of  contract  for  hauling  logs  by  defendant,  plaintiff  not 
bound  to  seek  similar  contracts  to  protect  himself  from  loss. 

Cited  in  note  (52  L.  R.  A.  255)  on  loss  of  profits  of  sale  or  purchase  as  damages. 

6  L.  R.  A.  496,  LIEBSCHER  v.  KRAUS,  74  Wis.  387,  17  Am.  St.  Rep.  171.  43  N. 

W.  166. 
Parol  evidence  to  explain  Tvrltten  contract. 

Cited  in  Ball  v.  McGeoch,  81  Wis.  171,  51  N.  W.  443,  holding  parol  evidence 
admissible  to  show  fraud  in  procuring  signature  to  written  agreement;  Elofrson 
V.  Lindsay,  90  Wis.  205,  63  N.  W.  89,  holding,  in  ejectment,  parol  evidence  not 
admissible  to  show  that  conveyances  intended  to  cover  land  in  controversy; 
Swarts  V.  Cohen,  11  Ind.  App.  23,  38  N.  E.  536,  holding  note  signed  "National, 
etc.,  Co.,  Mark  Swarts,  president,"  ambiguous,  and  parol  evidence  admissible: 
Holt  V.  Sweetzer,  23  Ind.  App.  242.  55  N.  E.  254,  holding  parol  evidence  admissible 
L.  R.  A.  Au. — Vol.  I.— 41. 


to  explain  ambiguous  note;  Mathews  v.  Dubuque  Mattress  Co.  87  Iowa,  253,  19 
L.  R.  A.  682,  54  N.  W.  225  (dissenting  opinion),  majority  holding  on  note  "we 
promise  to  pay,"  signed  "'Dubuque  Mattress  Co.,  Johii  Knopp,  Pt.,"  Knopp  person- 
ally liable,  and  parol  evidence  inadmissible. 

Cited  in  note  (20  L.  R.  A.  706)  on  admissibility  of  extrinsic  evidence  to  show 
who  is  liable  as  maker  of  note. 

Corporation   notes. 

Cited  in  Reeve  v.  First  Nat.  Bank,  54  N.  J.  L.  211,  16  L.  R.  A.  145,  footnote  p. 
143,  33  Am.  St.  Rep.  675,  23  Atl.  853,  holding  note  "we  promise  to  pay/'  signed 
"Warrick  Glass  Works,  J.  Price  Warrick,  Prest.,"  corporation's  note;  Nunne- 
macher  v.  Poss,  116  Wis.  448,  92  N.  W.  376,  holding  corporation  and  oflScers 
bound  as  individuals  on  note  signed  with  corporate  name,  by  officers  without  offi- 
cial designation;  American  Nat.  Bank  v.  Omaha  Coffin  Mfg.  Co.  1  Herdman 
(Neb.)  324,  95  N.  W.  672,  holding  note  signed  by  president  and  secretary,  with 
official  designation,  corporate  note. 

Cited  in  note  (19  L.  R.  A.  676)  on  personal  liability  of  officers  on  note  made 
for  corporation. 

6  L.  R.  A.  498,  TREADWELL  v.  WHITTIER,  80  Cal.  574,  13  Am.  St.  Rep.  175, 

22  Pac.  266. 
'What  proof  necessary^  In  action  for  Injury. 

Cited  in  Samuels  v.  California  Street  Cable  R.  Co.  124  Cal.  296,  56  Pac.  1115, 
holding  evidence  of  uterine  trouble  admissible  under  allegations  of  bodily  injury 
and  resultant  damage ;  San  Antonio  &  A.  P.  R,  Co.  v.  Weigers,  22  Tex.  Civ.  App. 
348,  54  S.  W.  910,  holding  damages  for  permanent  injuries  recoverable  under  gen- 
eral ad  damnum  clause,  without  being  specified. 

Presumption  as  to  negrllffence. 

Cited  in  Bush  v.  Barnett,  96  Cal.  204,  31  Pac.  2,  holding  injury  to  passenger 
presumed  to  be  due  to  negligence  of  carrier;  Bosqui  v.  Sutro  R.  Co.  131  Cal.  399, 
63  Pac.  682,  holding  accident  without  fault  of  passenger  prima  facie  proof  of  neg- 
ligence on  part  of  street  railway;  McCurrie  v.  Southern  P.  Co.  122  Cal.  562,  55 
Pac.  324,  holding  carrier  presumed  to  be  negligent  when  injury  shown  to  be 
caused  by  instrumentalities  in  its  business;  Ellis  v.  Waldron,  19  R.  T.  371,  33  Atl. 
869,  holding  fall  of  elevator  raised  presumption  of  negligence;  Winheim  v.  Field. 
107  111.  App.  149,  holding  that  breaking  of  machinery  causing  elevator  to  fall 
raises  presumption  of  negligence;  Fox  v.  Philadelphia,  208  Pa.  135,  65  L.  R.  A. 
218,  57  Atl.  356,  holding  that  crushing  of  one  by  elevatoj  through  no  negligence 
of  his  raises  presumption  of  negligence;  Montgomery  A  E.  it.  Co.  v.  Mallette,  92 
Ala.  215,  9  So.  363,  holding  carrier  prima  facie  liable  for  injury  to  passenger  by 
derailment  of  car. 

Runnlnir  of  ele-vator. 

Cited  in  Kentucky  Hotel  Co.  v.  Camp,  97  Ky.  431,  30  S.  W.  1010;  Southern 
Bldg.  &  L.  Asso.  V.  Lawson,  97  Tenn.  371,  56  Am.  St.  Rep.  804,  37  S.  W.  86; 
Springer  v.  Ford,  189  111.  434,  52  L.  R.  A.  931,  82  Am.  St.  Rep.  464,  59  N.  E. 
953 ;  Riland  v.  Hirshler,  7  Pa.  Super.  Ct.  386 ;  Marker  v.  Mitchell,  54  Fed.  638,— 
holding  passenger  elevator  must  be  run  with  same  degree  of  care  required  of 
carrier;  McGrell  v.  Buffalo  Office  Bldg.  Co.  90  Hun,  34,  35  N.  Y.  Supp.  599,  hold- 
ing owner  of  passenger  elevator  liable  for  death  of  child  caused  by  running  of 
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elevator;  Griffen  v.  Manice,  166  N.  Y.  197,  52  L.  It  A.  926,  82  An 
59  N.  E.  925,  Reversing  47  App.  Div.  75,  62  N.  Y.  Supp.  364,  ho 
passenger  elevator  not  liable  for  death  caused  by  fall  of  balancing  ' 
V.  International  Trust  Co.  177  Mass.  103,  52  L.  R.  A.  929,  58  N.  ] 
evidence  did  not  disclose  negligence  in  running  elevator;  Wombl< 
Orocery  Co.  135  N.  C.  485,  47  S.  E.  493,  holding  question  whethe 
properly  constructed,  for  jury. 

Cited  in  note  (25  L.  R.  A.  33)  on  liability  for  injuries  to  elevai 
Distinguished  in  State,  use  of  Arnold,  v.  Green,  05  Md.  229,  52  A 
o^wner  of  passenger  and  freight  elevator  in  warehouse  not  liable 
shown  to  be  caused  by  defective  machinery  or  running  of  elevator. 

il^nnonnt  of  daniAsea. 

Cited  in  Clare  v.  Sacramento  Electric  Power  &  Light  Co.  122  C« 
^<26,  holding  $2,000  damages  not  excessive  for  loss  of  eye,  hearing 
vere  shock  to  nervous  system. 

Distinguished  in  Lombardi  v.  California  Street  R.  Co.  124  Cal.  S 
holding  evidence  of  net  profits  from  business  not  admissible  whec 
has  been  alleged  as  basis  of  loss. 

DntF  of  railroad  to  paaaensers. 

Cited  in  Siemsen  v.  Oakland,  S.  L.  &  H.  Electric  R.  Co.  134  Ct 
672,  holding  railway  liable  for  injury  due  to  latent  defects  in  mam 
Mitchell  V.  Southern  P.  R.  Co.  87  Cal.  72,  11  L.  R.  A.  133,  25  Pi 
railroad  bound  to  prove  admitted  injury  by  derailment  of  car  not 
care. 

Cited  in  footnote  to  Proud  v.  Philadelphia  &  R.  R.  Co.  50  L.  R 
denies  liability  for  injury  by  slipping  on  filth  on  car  step  in  ni 
half  hour  after  car  inspected. 

Cited  in  notes  (31  L.  R.  X.  314)  on  duty  of  railroad  carrier  in 
ninhing  proper  cars  for  passengers;  (7  L.  R.  A.  688)  on  obligation 
of  carriers  of  passengers. 

Contrlbntory    neflrlisence    of    paaseniper. 

Cited  in  Nagle  v.  California  S.  R.  Co.  88  Cal.  91,  25  Pac.  1106,  h< 
should  look  before  he  leaps  from  train  stopped  outside  of  station. 

5  L.  R.  A.  508,  FOREPAUGH  v.  DELAWARE,  L.  A  W.  R.  CO. 

Am.  St.  Rep.  672,  18  Atl.  503. 
Conflict  of  la^TM. 

Cited  in  McDermott  v.  Prudential  Ins.  Co.  7  Kulp,  249,  holdii 
insurance  policy,  valid  where  made  and  payable,  not  enforceable  1 
v.  Easton  Boot  &  Shoe  Co.  6  Northampton  Co.  Rep.  28,  holding  a 
ful  sale  of  property  delivered  to  carrier  in  New  York  for  this  stal 
laws  of  former;  Cooke  v.  Addicks,  6  Pa.  Super.  Ct.  118,  sustainir 
nature  of  indorsement  on  note  executed  elsewhere  and  enforced 
Eastern  Bldg.  &  L.  Asso.  17  Pa.  Super.  Ct.  394,  construing  as  Ne^ 
one  made  and  to  be  performed  there;  Alexander  v.  Barker,  64  K 
829,  denying  enforcement  of  contract  of  agency  as  to  lands  in  ano 
contract  invalid. 

Cited  in  footnote  to  Byrne  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
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which  requires  Federal  courts  to  follow  construction  by  state  courts  of  state  stat- 
ute as  to  effect  of  contributory  negligence. 

—  As  to  contracts  Itmitlngr  liability'. 

Cited  in  Fairchild  v.  Philadelphia,  W.  &  B.  R.  Co.  148  Pa.  531.  24  Atl.  7f». 
holding  contract  for  carriage  of  property  to  be  interpreted  according  to  law  <»t" 
place  where  made;  Fonseca  v.  Cunard  S.  S.  Co.  153  Mass.  557,  12  L.  K.  A.  342,  2-> 
Am.  St.  Rep.  660,  27  N.  E.  665,  holding  contract  limiting  liability,  valid  in  Ensr- 
land  where  made,  enforceable  in  Massachusetts. 

Cited  in  footnote  to  Tecumseh  Mills  v.  Louisville  &  N.  R.  Co.  49  L.  R.  A.  557, 
which  holds  prohibition  against  carriers  limiting  liability  inapplicable  to  contract 
by  domestic  corporation  in  other  state  for  transportation  entirely  outside  of  stat«». 

Cited  in  note  ( 63  L.  R.  A.  524 )  on  conflict  of  laws  as  to  carriers'  contracts. 

Distinguished  in  Hughes  v.  Pennsylvania  R.  Co.  202  Pa.  227,  63  L.  R.  A.  517. 
97  Am.  St.  Rep.  713,  51  Atl.  990,  holding  contract  limiting  liability,  made  in  an- 
other state,  void  if  injury  occurs  in  Pennsylvania. 

Disapproved  in  The  Glenmavis,  69  Fed.  478,  holding  contract  limiting  liability, 
valid  in  Germany  where  made,  not  enforceable  in  United  States  courts;  Shaw  v. 
Postal  Teleg.  &  Cable  Co.  79  Miss.  692,  56  L.  R.  A.  492,  89  Am.  St.  Rep.  666.  31 
So.  222  (dissenting  opinion),  majority  holding  that  construction  in  state  where 
passed,  of  statute  as  authorizing  contract  limiting  liability  for  mistake  in  trans- 
mitting telegrams,  will  be  followed  elsewhere. 

—  As  to  other  contracts. 

Cited  in  Baxter  Nat.  Bank  v.  Talbot,  154  Mass.  216,  13  L.  R.  A.  65,  28  N.  FL 
163,  holding  lea  loci  of  contract  governs  indorsement  of  promissory  note;  F.  B. 
Hauck  Clothing  Co.  v.  Sharpe,  83  Mo.  App.  391,  holding  law  of  place  of  per- 
formance does  not  govern  married  woman's  capacity  to  contract;  John  A.  Tolman 
Co.  V.  Reed,  115  Mich.  74,  72  N.  W.  1104,  holding  guaranty  dated  in  Illinois, 
signed  in  Michigan,  and  mailed  to  guarantee  in  Illinois,  Illinois  contract;  Parker 
V.  Moore,  53  C.  C.  A.  372,  115  Fed.  802,  holding  contract  valid  in  state  where  made 
not  enforceable  in  another  state  if  contrary  to  its  morals,  public  policy,  or 
statutes. 
Contracts    limiting    llabilltF. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Mahoney,  148  Ind.  200,  40  L.  R.  A, 
104,  62  Am.  St.  Rep.  503,  46  N.  E.  917,  holding  common  carriers  may  contract 
as  private  carriers  for  exemption  from  liability;  Richmond  v.  Southern  P.  Co.  41 
Or.  67,  57  L.  R.  A.  618,  93  Am.  St.  Rep.  694,  67  Pac.  947,  holding  limited  liabil- 
ity agreement  with  person  riding  on  freight  train  ticket  not  enforceable  when* 
such  trains  carry  passengers  generally. 

Cited  in  note  (30  L.  R.  A.  161)   on  railroad  companies  as  private  carriers  in 
drawing  special  trains  or  special  cars. 
Common  la^rr. 

Cited  in  note  (22  L.  R.  A.  506)  on  adoption  of  common  law  in  United  States. 

5  L.  R.  A.  515,  WESTERX  U.  TELEG.  CO.  v.  STEVENSON,  128  Pa.  442,  15  Am. 

St.  Rep.  687,  18  Atl.  441. 
Taking  messaiires   not   ^rrltten   on   company's  blanks. 

Cited  in  note    (56  L.  R.  A.  747)    on  contracts  for  telegrams  not  written  on 
company's  blanks. 
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I^Aabtlitv'  for  neflrlisence  a«  to  telesrams. 

Cited  in  footnote  to  Western  U.  Teleg.  Co.  v.  Short,  9  L.  R 
holds  company  prima  facie  liable  for  failure  to  deliver  telegram 

Contracts   limiting   liabtlitT- 

Cited  in  Willock  v.  Pennsylvania  R.  Co.  166  Pa.  189,  35  W.  N. 
A-    229,  45  Am.  St.  Rep.  674,  30  Atl.  948,  holding  common  carri< 
]a,te  for  release  from  consequences  of  negligence  or  fraud;  Prim 
U.  Teleg.  Co.  154  U.  S.  20,  38  L.  ed.  891,  14  Sup.  Ct.  Rep.  1098,  hoi 
limiting  liability  unless  meissa^e  is  repeated  at  sender's  expense  \ 

Cited  in  footnotes  to  Birkett  v.  Western  U.  Teleg.  Co.  33  L.  E 
liolds  valid,  condition  against  liability  beyond  amount  paid  foi 
peated  massage ;  Coit .  v.  Western  U.  Teleg.  Co.  53  L.  R.  A.  6'i 
iTStnBmission  of  telegram  while  wires  working  badly  not  gross  neg 
TTorking  well  when  actually  sent. 

Cited  in  note  (13  L.  R.  A.  510)  on  effect  of  stipulations  in  conti 
tele^am. 

Disapproved  in  effect  in  Reed  v.  Western  U.  Teleg.  Co.  135  Afo. 
495,    68   Am.   St.   Rep.   609,   37    S.   W.   904,   holding  telegraph   ( 
exempt  itself  by  contract  from  liability  for  negligence. 

5  Li.  R.  a.  517,  REID  v.  SMOULTER,  128  Pa.  324,  18  Atl.  445. 
Al»olition   of   eatablfahed    oAce. 

Cited  in  Com.  ex  rel.  Atty.  Gen.  v.  Samuels,  163  Pa.  286,  34  \ 
Atl.  909,  holding  act  transferring  duties  and  powers  of  county  ai 
comptroller  void  as  impliedly  abolishing  former  office;  People  < 
IJowland,  155  N.  Y.  279,  41  L.  R.  A.  841,  49  N.  E.  775,  Affirming  1 
45  N.  Y.  Supp.  347,  holding  act  taking  away  exercise  of  erimina^ 
justices  of  peace,  and  denying  them  compensation  for  such  busi] 
senburg  v.  Bibb  County,  96  Ga.  617,  23  S.  E.  998,  holding  abol 
county  treasurer  by  statute  void  where  office  recognized  by  Con? 

Distinguished  in  Bugg  v.  Sebastian  County,  64  Ark.  517,  43  S. 
act  reducing  salary  of  tax  collector,  but  not  to  point  where  ofl 
filled  satisfactorily,  not  unconstitutional. 

Constitutional   independence  of  conrts. 

Cited  in  McCully  v.  State,  102  Tenn.  635,  46  L.  R.  A.  508,  53 
senting  opinion ) ,  majority  holding  abolition  of  circuit  or  chance 
current  vote  of  legislature  exercise  of  constitutional  power. 

Liocal    or    pri-rate    learinlation. 

Cited  in  Lloyd  v.  Smith,  176  Pa.  219,  38  W.  N.  C.  365,  35  At 
S  Kulp,  130,  holding  act  creating  office  of  comptroller  in  countic 
population,  constitutional;  Powell  v.  Burden,  01  Ark.  20,  31  S. 
abuse  of  discretion  in  fixing  amounts  of  salaries  by  special  la 
court;  Weston  v.  Herdman,  64  Xeb.  28,  89  N.  W.  384,  holding 
to  appropriate  salary  for  reporter,  clerk,  and  librarian  of  court. 

Cited  in  footnotes  to  Herndon  v.  Imperial  F.  Ins.  Co.  18  L. 
denies  legislative  power  to  give  right  to  rehearing  contrary  to 
waukee  County  v.  Isenring,  53  L.  R.  A.  635,  which  holds  act  re 
fees  for  particular  county,  local;  Hamilton  County  v.  Rasche  I 
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584,  which  holds  statute  as  to  taxes,  not  applying  to  all  parts  of  state,  oxicon- 
stitutional. 

Repeal    by    amendment. 

Cited  in  Luzerne  Water  Co.  v.  Toby  Creek  Water  Co.  148  Pa.  570,  24  Atl.  117, 
Affirming  6  Kulp,  238,  holding  omission  of  water  companies  in  amendment  of 
June  2,  1887,  impliedly  repeals  exclusive  privileges  granted  by  act  April  29,  1874; 
Lehigh  Valley  Coal  Co.  v.  United  States  Pipe  Line  Co.  3  Pa.  Dist.  R.  71,  holding 
act  of  June  2,  1883,  as  amending  act  1874  as  to  transportation  of  petroleum, 
invalid. 

PoTver   of  appointment. 

Distinguished  in  Robinson  v.  Lloyd,  10  Kulp,  56,  holding  power  to  appoint 
assistant  clerks  of  orphans'  court  vested  in  register. 

6  L,  R.  A.  519,  MANDEL  v.  McCLAVE,  46  Ohio  St.  407,  15  Am.  St.  Rep.  627, 
22  N.  E.  290. 

Inchoate   do^prer   rlgrlit. 

Followed  without  discussion  in  Finley  v.  Bank,  52  Ohio  St.  624,  44  N.  £. 
1135. 

Cited  in  Crosby  v.  Farmers'  Bank,  107  Mo.  444,  17  S.  W.  1004,  holding  in 
clioate  right  of  dower  to  be  such  interest  as  equity  will  protect  from  fraudulent 
sale;  Sprague  v.  Law,  17  Ohio  C.  C.  737,  holding  wife  dowable  as  against  judg- 
ment creditor  in  entire  proceeds  of  property  sold  under  foreclosure  of  mort- 
gage executed  by,  husband  before  marriage;  Society  for  Savings  v.  Drake,  10 
Ohio  C.  C.  60,  holding  wife  joining  in  mortgage  dowable  in  entire  proceeds  of 
sale  on  foreclosure  for  more  than  mortgage  debt;  Smith  v.  Rothschild,  4  Ohio 
C.  C.  551,  holding  wife  consenting  to  partition  sale,  free  of  dower,  by  trustee 
for  husband's  creditors,  entitled  to  compensation  for  dower  right;  Joyce  v. 
Dauntz,  55  Ohio  St.  552,  45  N.  E.  900,  holding  purchaser  of  mortgaged  premises 
for  full  value,  entitled  to  be  subrogated  to  rights  of  first  mortgagee  to  extent 
that  purchase  was  applied  on  his  mortgage  as  against  subsequent  incumbran- 
cers; Hewitt  V.  Cox,  55  Ark.  231,  15  S.  W.  1026,  holding  widow  cannot  compel 
administrator  to  apply  personalty  to  debt  secured  by  mortgage  in  which  she 
joined,  as  her  dower  right  covers  only  equity  of  redemption;  Jewett  v.  Feld- 
heiser,  68  Ohio  St.  534,  67  N.  £.  1072,  holding  purchase  under  judgment  does 
not  affect  wife's  interest. 

Cited  in  footnotes  to  Kursheedt  v.  Union  Dime  Sav.  Inst.  7  L.  R,  A.  229, 
which  holds  inchoate  right  of  dower  not  cut  off  by  judgment  in  foreclosure  suit 
in  which  mortgagor's  wife  not  served;  Holden  v.  Dunn,  19  L.  R.  A.  481,  which 
holds  widow  entitled  to  dower  in  excess  paid  at  foreclosure  sale  after  husband's 
death. 

Cited  in  notes  (13  L.  R.  A.  442)  on  bar  of  inchoate  right  of  dower;  (18  L. 
R.  A.  77)  on  power  of  husband  or  his  creditors  to  defeat  wife's  right  to  dower. 

Distinguished  in  Haggerty  v.  Wagner,  148  Ind.  049,  39  L.  R.  A.  392,  48  N.  E. 
366,  holding  dower  extinguished  by  partition  sale  in  action  in  which  wife  not 
made  party. 

Disapproved  in  Hoy  v.  Vamer,  100  Va.  607,  42  S.  E.  690,  holding  wife  sign- 
ing deed  of  trust  only  entitled  to  dower  in  surplus. 
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5  L.  R.  A.  523,  BARTLETT  v.  PATTON,  33  W.  Va.  71,  10  S.  E.  21. 
ConHtructton    of    ^prill. 

Cited  in  Hawes  v.  Kepley,  28  Ind.  App.  311,  62  N.  E.  720,  holding  additional 
gift  to  son  not  implied  from  expression  in  will  '*tried  to  make  equitable  distribu- 
tion" of  property,  where  devise  to  him  is  smaller  than  to  other  children;  Carney 
V.  Kain,  40  W.  Va.  820,  23  S.  E.  650,  holding  devise  to  the  living  heirs  in  event 
of  unborn  donees  not  coming  into  existence  implied  where  will  throughout  ex- 
cludes heirs  in  favor  of  issue  in  existence  at  death  of  survivor  of  testator's 
children;  Martin  v.  Martin,  62  W.  Va.  395,  44  S.  E.  198,  holding  devise  to  one 
and  his  children  does  not  entitle  latter  to  maintain  partition  against  former. 

Cited  in  notes  (7  L.  R.  A.  420)  on  bequests  giving  life  estates  only;  (8  L.  R. 
A.  741)   on  construction  of  will. 

ImpeACliinent  of  verdict ,  by  Jurors. 

Cited  in  State  v.  Cobbs,  40  W.  Va.  724,  22  S.  E.  310,  holding  verdict  of  mur- 
der in  first  degree,  punishable  by  death,  cannot  be  impeached  by  affidavit  of 
ju-rors  "that  they  were  ignorant  that  choice  of  punishment  rested  with  them, 
and  referring  with  approval  to  annotation  in  5  L.  R.  A.  523;  Re  Merriam,  108 
Mich.  463,  66  N.  W.  372,  holding  affidavit  of  jurors  as  to  misconduct  and  preju- 
dice of  other  members  of  panel  not  admissible  to  impeach  verdict. 

Cited  in  notes  (9  L,  R.  A.  820,  821;  11  L.  R.  A.  706)  on  juror  impeaching  his 
own  verdict;  (31  L.  R.  A.  489)  on  right  of  jurors  to  act  on  their  own  knowledge 
of  facts  in,  or  relevant  to',  the  issue. 

5  L.  R,  A.  529,  THOMAS  v.  ARMSTRONG,  86  Va.  323,  10  S.  E.  6. 
Statute    of    frauds. 

Cited  in  footnote  to  Lewis  v.  Tapman,  47  L.  R.  A.  385,  which  holds  contract 
to  marry  "witliin  three  years"  not  within  statute  of  frauds. 

Cited  in  note  (7  L.  R.  A.  785)  on  contracts  not  to  be  performed  within  one 
year. 

5  L.  R.  A.  531,  WELLS  v.  COLLINS,  74  Wis.  341,  43  N.  W.  100. 
Delivery  to  third  party. 

Cited  in  Bickford  v.  Mattocks,  95  Me.  551,  50  Atl.  894,  holding  no  delivery  of 
note  and  mortgage  to  donee  in  whose  favor  made  out,  where  donor  places  papers 
in  hands  of  third  party  for  delivery,  which  does  not  take  place,  and  donor  sub- 
sequently accepts  payment  of  note  himself. 

Incompatible  relations  betvreen   principal   and   asent. 

Cited  in  note  (9  L.  R.  A.  795)  on  agent  assuming  incompatible  relations. 

5  L.  R.  A.  533,  TURNER  v.  IRON  CHIEF  MIN.  CO.  74  Wis.  355,  17  Am.  St. 
Rep.  168,  43  N.  \Y.  149. 

Maturity   of   demand    note. 

Cited  in  Peninsular  Sav.  Bank  v.  Hosie,  112  Mich.  355,  70  N.  W.  890,  hold- 
ing indorsers  on  time  note  not  discharged  by  taking  of  demand  note  by  payee  at 
maturity  thereof,  since  no  extension  of  time  thereby  obtained. 

Demand    of   payment   and    notice   of   nonpayment. 

Cited  in  Harrisburg  Nat.  Bank  v.  Mofht,  3  Dauphin  Co.  Rep.  75,  24  Pa.  Co. 


Ct.  lie,  and  Home  Sav.  Bank  v.  Hosie,  llfl  Mich.  130,  77  N.  W.  625,  holdin- 
indors^rs  discharged  where  demand  not  made  for  two  and  a  half  years  aft^r  io- 
dorflement;  Leonard  v.  Olson,  09  Iowa,  171,  35  L.  R.  A.  384,  footnot*,  p.  381,  61 
Am.  St.  Rep.  230,  68  N.  W.  677,  holding  indorser  discharged  by  delay  of  t«n  year- 
in  making  demand,  where  no  notice  of  inability  served;  Oley  v.  Miller.  74  Conn. 
311,  50  Atl.  744,  holding  question  of  what  is  reasonable  time  for  presentment  an<l 
demand,  tor  jury. 

Cited  in  footnotes  t«  Oakley  v.  Carr,  60  L.  R.  A.  431,  which  holds  notice  '^f 
dishonor  sufficient  if  sent  to  last  indorser.  who  is  agent  for  collection  only.  In 
first  mail  of  day  following  dishonor;  Williams  v.  Parks,  50  L.  R.  A.  759,  which 
sustains  notary's  liability  on  bond,  for  neglecting  to  give  notice  of  dishonor; 
Greeley  v.  Whitehead,  28  L.  R.  A.  286,  which  holds  failure  to  properly  prescnr 
note  for  payment  waived  by  paying  interest  after  maturity. 

Cited  in  note   (12  L.  R.  A.  727)   on  presentment  and  demand  for  payment. 

5  L.  R.  A.  538,  COM.  v.  KING,  150  Mass,  221,  22  N.  E.  905. 
Stale  jBrladlcllon   OTrr  navlsable   waters. 

Cited  in  Manchester  v.  Massachusetts,  139  U.  S,  204.  35  L.  ed.  166,  11  Sup. 
Ct.  Rep.  559,  Affirming  l.->2  Muss.  248,  9  L.  R.  A.  243.  23  Am.  St.  Rep.  820,  :;-'> 
N.  E.  113,  holding  statute  regulating  menhaden  fisheries  in  Buzzard's  bay  con- 
stitutional in  absence  of  Federal  statute  in  regard  theretoi  Button  v.  Webb,  l;J4 
N.  C.  754,  59  L.  R.  A.  40,  33  S.  E.  169  (dissenting  opinion),  as  to  streams  in'i 
technically  navigable  being  exclusively  within  state  jurisdiction. 

Cited  in  footnote  to  Richardson  v.  Buhl,  6  L.  R.  A.  458,  which  holds  that  na- 
ture of  illegal  contracts  will  be  judicially  noticed  by  courts  sua  sponte. 

5  L.  R.  A.  538,  JONES  v.  ATCHISON,  T.  4  S.  F.  R.  CO.  150  Mass.  304,  23  N.  E. 

43. 
GieentlOB  of  trust  br  exeeator. 

Cited  in  Haskell  v.  Hill,  169  Mass.  129,  47  N.  E.  586,  holding  duty  to  carrj- 
out  trusts  created  by  will  devolves  on  eiecutor  in  absence  of  appointment  of 
trustee  by  probate  court. 

5  L.  R.  A.  540.  MAYER  v.  DEAN,  115  N.  Y.  556,  22  N.  E.  261. 
Hattan    to    bo    to    Jar)-- 

Cited  in  Rubbins  v.  Springfield  F.  £  M.  Ins.  Co.  79  Hun,  119,  29  N.  Y.  Supj.. 
513;  United  States  v.  Bishop,  80  C.  C.  A.  125,  125  Fed.  183;  Lagerquist  v.  United 
States  Industrial  Ins.  Co.  89  Hun,  26,  35  N.  Y.  Supp.  38, — holding,  where  both 
sides  request  direction  of  verdict,  facts  may  be  determined  by  trial  judge;  Camp- 
bell V.  Prague,  6  App.  Div.  561,  39  N.  Y.  Supp.  558,  holding  that  by  request- 
ing a  verdict  defendant  does  not  waive  right  of  submission  to  jury  of  specific 
questions  of  fact ;  Stanford  v.  McGill,  6  N.  D.  572, 38  L.  R.  A.  773,  72  N.  W.  938 : 
Palmer  v.  Field,  76  Hun.  232,  27  N.  Y.  Supp.  736;  Coleman  v.  Pickett.  82  Hun. 
288,  31  N.  Y.  Supp.  480;  Groves  v.  Acker.  85  Hun,  493,  33  N.  Y.  Supp.  406; 
Second  Nat.  Bank  v.  Weston,  31  App.  Div.  406,  52  N.  Y.  Supp.  315;  Stokes  v, 
Mackay,  46  N.  Y.  S.  R.  945,  19  N.  Y.  Supp.  918;  Riley  v.  Black,  48  N.  \.  S.  R. 
782,  20  N.  Y.  Supp.  895;   Fiandreau  v.  Elsworth,  151  N.  Y.  482,  4  N.  E.  853; 
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Riley  v.  Black,  1  Misc.  293,  20  N.  Y.  Supp.  695;  Phenix  Ins.  Co. 
Fed.  724, — holdinpf  asking  for  direction  of  verdict,  without  questioni 
of  specific  question  of  fact,  waives  right  to  go  to  jury;  Litt  v.  W 
50  -App.  Div.  552,  64  N.  Y.  Supp.  108,  holding  that  exception  and  s 
(lainages  was  question  for  jury  was  equivalent  to  request  that  tha 
submitted. 
Tamflipection  of  arooda. 

Cited  in  Meagely  v.  Hoyt,  3  Silv.  Ct.  App.  429,  26  N.  E.  719,  ra 
<leoiding,   question   whether  plaintiff  not  bound  to  inspect  goods 
r<K?eipt. 
1«2 evidence  of  statements  by  asr^nt. 

Cited  in  Duffus  v.  Schwinger,  7  Misc.  501,  27  N.  Y.  Supp.  949, 
establishment  of  agency,  admission  of  agent  within  scope  of  author] 
against  principal;  Pharo  v.  Beadleston,  42  N.  Y.  S.  R.  112,  17  N. 
holding  evidence  as  to  fraudulent  representations  offered  not  to  mod 
contract;  Cullinan  v.  Fidelity  &  C.  Co.  41  Misc.  122,  83  N.  Y.  Supf 
that  surety  admitting  existence  of  hotel  at  place  mentioned  in  com 
certificate  in  force  there;   Ettlinger  v.  Weil,  94  App.  Div.  297,  87 
1049,  holding  vendors  bound  by  broker's  use  of  fraudulent  letter 
Bent  latter. 
Po'vrers    Incidental    to    agency'. 

Cited  in  Moore  v.  King,  57  Hun,  227,  10  N.  Y.  Supp.  651,  holdiuj 
authorized  to  make  warranty;  Eppens,  S.  &  W.  Co.  v.  Littlejohn, 
.52  Li.  R.  a.  814,  58  N.  E.  19,  holding  agent  to  sell  may  contract  as 
livery  of  goods  sold;  Grillenberger  v.  Spencer,  7  Misc.  606,  27  N. 
upholding  authority  of  agent  under  power  of  attorney  to  extend  tii 
ance  of  contract  for  exchange  of  land. 

Rule   as   to   liability   on    receivlngr   proceeds   of   fraud. 

Cited   in   Jones  v.  Jones,   120  N.   Y.   599,  24   N.  E.    1016,  holdi  i 
premises  affected  by  fraudulent  representaition  of  agent;  Aaron  v.  I 
N.  Y.  S.  R.  717,  13  N.  Y.  Supp.  372,  holding  principal  selling  st(  : 
for  representations  of  his  agent;  French  v.  Stevenson,  32  N.  Y.  S.  I 
Y.   Supp.  386,  refusing  to  enforce  in  hands  of  assignee  judgment 
fraudulently  refused  to  discharge  after   receiving  proceeds;    Stoi   I 
dential  Ins.  Co.  62  App.  Div.  138,  70  N.  Y.  Supp.  809,  holding  insu 
retaining  premiums  chargeable  with  fraud  or  mistake  of  its  age   I 
Soloman,  73  App.  Div.  333,  76  N.  Y.  Supp.  716,  holding  party  shar    i 
of  fraudulent  sale  liable  for  damages;  Gunther  v.  Ullrich,  82  Wi 
St.  Rep.  32,  52  N.  W.  88,  holding  principals  liable  for  damages  t 
lent  representations  of  agent. 

Distinguished  in  Carroll  v.  Tucker,  2  Misc.  400,  21  N.  Y.  Sup 
rule  that  a  principal  cannot  profit  by  agent's  fraud  not  applicabi 
of  agency. 
Fraud   -vitlatlnir   contract. 

Cited  in  Schumaker  v.  Mather,  38  N.  Y.  S.  R.  552,  14  N.  Y.  Suj    . 
question   as   to   known    falsity   of   representations,   and   whether     i 
actually  deceiving,  for  jury;  Griffith  v.  Strand,  19  Wash.  694,  54 
ing  it  immaterial  whether  fraud  relates  to  consideration  or  ex 
tract. 


S  L.  B.  A.  541,  SCHLUTER  v.  BOWERY  SAV.  BANK,  117  N.  Y.  125,  15  Am.  St. 

Hep.  494,  22  N.  E.  672. 
••Alu  and    bnnktnK. 

Cited  in  not«   (7  L.  R.  A.  S3)  on  banks  and  banking. 
FayinaBt    to    represeatatlve. 

Cited  in  Re  Hobson,  61  Hun,  511,  16  N.  Y.  Supp.  371,  holding  adninistrKtor  a 
trustee  entitled  to  collect  trust  bond  and  dischargp  securing  mortgage;  People 
en  rel.  Lewkowit?  v.  FiUigerald,  29  Abb,  N.  C.  473,  21  N.  Y.  Supp.  B12,  compel- 
ling recording  of  satisfaction  of  mortgage  discharged  by  foreign  executor  of 
mortgagee;  Walker  v.  8Ute  TruHt  Co,  24  Misc.  501,  53  N.  Y.  Supp.  849,  uphold- 
ing payment  of  bank  to  special  guardian  of  infant  as  depositor;  Czech  v.  Bean. 
36  Misc.  734,  72  N.  Y.  Supp.  402,  holding  mortgagor  would  he  Justified  in  paying 
special  administrator  of  mortgagee;  Grafing  v.  Irving  Sav.  Inst.  37  Misc.  23,  74 
N,  Y.  Supp.  741,  upholding  payment  of  deposit  in  name  of  "D.  or  G."  to  execu- 
trix of  "D."  upon  presentation  of  book,  letters,  and  check;  Maaa  v.  German  Sav. 
Bank,  176  N.  Y.  330,  08  Am.  St.  Kep,  680,  88  N.  E.  658,  AfBrming  73  App.  Div. 
627,  77  N.  Y.  Supp.  258,  Reversing  38  Misc.  155,  72  N.  V.  Supp.  1068,  which  Af- 
firmed 35  Misc.  194,  71  N.  ¥.  Supp.  483,  upholding  payment  to  foreign  instead  of 
domestic  administrator,  no  creditors  being  affected;  McCuUy  v.  Cooper,  114  Cal. 
261,  35  L.  R.  A.  494,  65  Am.  St.  Rep.  66,  46  Pac.  82,  holding  ancillaiT  may  re- 
cover from  domiciliary  administrator  certificate  of  deposit  of  bank  in  ancillary 
administrator's  state;  Overby  v.  Gordoii,  13  App.  D.  C.  423  (dissenting  opinion), 
majority  holding  record  of  foreign  court  granting  administration  not  admissible 
in  Georgia  as  proof  of  residence. 

Cited  in  note  (21  L.  R.  A.  153)  on  validity  of  acts  done  by  executor  or  admin- 
iatrator  under  letters  testamentary,  or  of  administration  afterwards  reroked  or 
held  invalid. 
Traata. 

Cited  in  Beeman  v.  Beeman,  88  Hun,  16,  34  N.  Y.  Supp.  484,  holding  explicit 
dedaration  of  intention  must  be  shown  to  establish  trust;  Farleigh  v.  Cadman. 
169  N.  Y.  172,  63  N.  E.  808,  holding  deposit  in  savings  bank  in  name  of  trustt^ 
for  another  an  irrevocable  trust;  Wadd  v.  Uazleton,  82  Hun,  608,  IT  N.  Y.  Supp. 
410,  enforcing  voluntary  trust  to  deliver  assignment  of  bond  and  mortgage  after 
assignor's  death. 

Cited  in  note   (32  L.  R.  A.  376)    on  effect  of  depositing  money   in  bank    in 
trust  for  third  person. 
Conflict    of    lafta. 

Cited  in  note  (67  L.  R.  A.  364)  on  conflict  of  laws  as  to  matrimonial  law  as  to 
property. 
Gttta. 

Cited  in  Hannan  v.  Sheehan,  3  Misc.  260,  22  N.  Y.  Supp.  935,  holding  change 
of  depositor's  account  to  her  own  and  sister's  names  and  subsequent  possession  of 
bank  book  by  latter  show  intent  to  give,  and  delivery. 
Powers,   dnttea,   and    Italilltttea    of    rordsn    or   aKclUary   admlBlatratora. 

Cited  in  Re  Fitch,  160  N.  Y.  95,  54  N.  E.  TOl,  holding  foreign  executor  cannot 
maintain  action  at  law  or  in  equity  in  New  York. 

Cited  in  footnotes  to  Hopper  v.  Hopper,  12  L.  R.  A.  237,  which  I  olda  foreigD 
executor  taking  out  ancillary  letters  liable  to  suit  ae  domestic  executor;  McCuIlj 
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V.  Cooper,  35  L.  R.  A.  492,  which  sustains  right  of  ancillary  ad 
recover  certificate  of  deposit  from  domiciliary  administratrix  tern 
si:a,te  where  former  appointed. 

Cited  in  notes  (9  L.  R.  A.  245)   on  power  and  authority  of  fo 
and  administrators;   (9  L.  R.  A.  218)  on  ancillary  administration 

^Vaftlldity'   of  appointment   of  administrator. 

Cited  in  Franklin  v.  Franklin,  91  Tenn.  129,  18  8.  W.  61,  holdii 
of    administrator  by  county  court  valid  until  revoked. 

X*roof    of    foreign    la^ws. 

Cited  in  Wright  v.  Chapin,  74  Hun,  526,  26  N.  Y.  Supp.  825, 
plaint  alleging  right  of  action  under  Canadian  laws,  upon  Cana< 
Showalter  v.  Rickert,  64  Kan.  84,  67  Pac.  454,  holding  stateme 
of   foreign  statute  in  pleadings  sufficient. 

6  L.  R.  A.  544,  FEENEY  v.  LONG  ISLAND  R.  CO.  116  N.  Y.  37 

CoBfttributory  neflrliarence. 

Cited  in  footnotes  to  Van  Auken  v.  Chicago  &  W.  M,  R.  Co. 
which  holds  failure  to  look  and  listen  on  dark  night  will  not  { 
for    injury  by  engine  running  backward;   Betts  v.  Lehigh  Valle 
R.    A.  261,  which  sustains  right  of  person  approaching  crossing 
receiving  or  discharging  passengers  to  rely  on  rule  requiring  othe 
Woehrle  v.  Minnesota  Transfer  R.  Co.  52  L.  R.  A.  349,  which  su 
right   to  rely  on  watchman's  absence  from  crossing;    Western 
Ferg'uson,  54  L.  R.  A.  802,  which  holds  that  failure  to  look  whei 
of  track  does  not  prevent  recovery;  Keenan  v.  Union  Traction     I 
217,  which  holds  failure  to  look  for  train  within  35  feet  of  track 

~—  Q^nestion   for  Jnry  as  to. 

Cited  in  Redmond  v.  Maitland,  23  App.  Div.  197,  49  N.  Y.  Su 
it  question  for  jury  whether  plaintiff  coUiding  with  dray  while    ] 
track  was  negligent;  Conlan  v.  New  York  C.  &  H.  R.  R.  Co.  74     I 
Y.  Supp.  659,  holding  question  of  contributory  negligence  prope; 
jury;    Krulder  v.  Woolverton,   11  Misc.  538,  32  N.  Y.  Supp.   7'  ! 
case   can  be  withdrawn  from  jury  as  to  contributory  negligenc 
other  inference  possible;   Benedict  v.  Union  Agri.  Soc.  74  Vt. 
holding  it  for  jury  to  decide  whether  cyclist  in  race,  trying  U 
with  rider,  guilty  of  negligence  in  not  seeing  obstruction;  Getn    ; 
L.  &  W.  R.  Co.  162  N.  Y.  26,  56  N.  E.  553  (dissenting  opinion),      i 
charge   permitting   finding,  of   freedom    from   contributory   neglj    ( 
error,  where  evidence  conclusively  shows  such  negligence. 

Cited  in  footnote  to  Lorenz  v.  Burlington,  C.  R.  &  N.  R.  Co.      i 
which  holds  negligence  of  one  pursuing  cow,  in  not  looking  and 
crossing  railroad  track,  for  jury. 

Confidential   comn&nnicatlon«   to   pltyslcians. 

Cited  in  Hennessy  v.  Kelley,  30  Misc.  705,  64  N.  Y.  Supp.  56 
tory  provision  may  be  waived  by  offering  proof  of  facts  as  to    ' 
existed;  McGillicuddy  v.  Farmers'  Loan  &  T.  Co.  26  Misc.  59,  55 
holding  licensed  but  imregistered  attending  physician  cannot  testi 
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ailment;  Fox  v.  Union  Turnp.  Co.  59  App.  Div.  369,  69  N.  Y.  Supp.  551,  boldini; 
general  statement  of  injuries  not  a  waiver  of  statutory  protection;  Griffiths  y. 
Metropolitan  Street  R.  Co.  171  N.  Y.  113,  63  N.  E,  808,  holding  burden  upon 
party  seeking  protection  of  statute  to  show  relation  of  physician  and  patient 
existed. 

Expert  tentimony. 

Cited  in  Tait  v.  Buflfalo  It  Co.  55  App.  Div.  513,  67  N.  Y.  Supp.  403,  holding 
value  of  expert  testimony  depends  upon  whether  hypothetical  questions  embrac— 
all  material  facts. 

ReaneHt    for    Instruction    limitlnflr    AmmtLgem, 

Cited  in  Carter  v.  Nunda,  55  App.  Div.  506,  66  N.  Y.  Supp.  1059,  holding  court 
might  decline  to  reverse  for  error  in  charge  as  to  damages  without  specific  r«- 
quest  to  limit;  Mabrey  v.  Cape  Girardeau  &  I.  Gravel  Road  Co.  92  Mo.  App.  610. 
and  Seitz  v.  Dry  Dock,  E.  B.  &  B.  R.  Co.  16  Daly,  268,  10  N.  Y.  Supp.  1,  boldinjr 
objections  to  right  to  recover  more  than  nominal  damages  not  available  witboiit 
specific  request  to  limit. 

DaniAflrea  for  personal  tnjnries. 

Cited  in  Wolf  v.  Third  Ave.  R.  Co.  67  App.  Div.  613,  74  N.  Y.  Supp.  336,  hohl 
ing  recovery  for  cost  of  operation  necessary  to  relieve  from  injury  to  ^ronil- 
caused  by  injury,  proper;  Schuler  v.  Third  Ave.  R.  Co.  1  Misc.  354,  48  N.  Y".  S.  K. 
665,  20  N.  Y.  Supp.  683,  and  Koetter  v^  Manhattan  R.  Co.  36  N.  Y.  S.  R.  615. 
13  N.  Y.  Supp.  458,  holding  proper,  recovery  for  future  pain  and  suffering  rea- 
sonably to  be  expected;  Batten  v.  St.  Louis  Transit  Co.  102  Mo.  App.  294,  76  S. 
W.  727,  holding  future  pain  an  element  of  damage  for  injury  due  to  being  thrown 
from  car;  Turner  v.  Boston  &  M.  R.  Co.  158  Mass.  267,  33  N.  E.  520,  holdiii.: 
recovery  for  future  expenses  necessitated  by  injury  proper;  Niendorff  v.  Man- 
hattan R.  Co.  4  App.  Div.  51,  38  N.  Y.  Supp.  690,  holding  that  proof  of  loss  of 
time  entitles  plaintiff  to  nominal  damages. 

Cited  in  notes  (8  L.  R.  A.  765)  on  damages  for  personal  injuries  and  mental 
anguish;   (10  L.  R.  A.  794)  on  damages  for  injury  to  person  by  negligence. 

Evidence  admissible   nnder   pleadlngT* 

Cited  in  Duggan  v.  Third  Ave.  R.  Co.  8  Misc.  90,  28  N.  Y.  Supp.  598,  holding 
testimony  as  to  plaintiffs  loss  of  power  over  fractured  leg  proper  without  allega- 
tions of  permanent  injury. 

5  L.  R.  A.  546,  SYRACUSE  WATER  CO.  v.  SYRACUSE,  116  N.  Y.  167,  22  N.  E. 

381. 
Pulillc    franchises. 

Cited  in  Hudson  River  Teleg.  Co.  v.  Watervliet  Turnp.  &  R.  Co.  56  Hun,  71,  9 
N.  Y.  Supp.  177,  holding  legislative  grant  to  telephone  company  to  use  electricity 
does  not  exclude  its  use  by  railway  in  absence  of  words  of  exclusion;  New  York 
Mail  &  Newspaper  Transp.  Co.  v.  Shea,  30  App.  Div.  268,  51  N.  Y.  Supp.  563, 
holding  bridge  trustees  succeeding  to  rights  of  private  corporation  can  grant 
privil^es  to  tube  company  subject  to  change  for  public  convenience;  Parkhurst 
V.  Capital  CHy  R.  Co.  23  Or.  475,  32  Pac.  304,  holding  general  power  to  permit 
stre^  railway  to  use  streets  not  sufficient  to  enable  city  to  grant  exclusive  privi- 
lege;  Connecticut  River  Lumber  Co.  v.  Olcott  Falls  Co.  65  N.  H.  380,  13  L.  R.  A. 
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832,  21  At].  1090,  holding  grant  to  manufacturing  company  of  riparian  rights 
does  not  include  discontinuance  of  public  way;  Adler  v.  Metropolitan  Elev.  R.  Co. 
28  Abb.  N.  C.  200,  18  N.  Y.  Supp.  858,  holding  street  not  included  in  route  desig- 
nated by  rapid  transit  commission  to  be  regarded  as  excluded;  Palladino  v. 
New  York,  56  Hun,  573,  10  X.  Y.  Supp.  00,  holding  compensation  for  filling  in 
.street  unprovided  for  by  contract,  though  in  contemplation  as  necessary,  not 
recoiverable;  Southampton  v.  Jessup,  162  N.  Y.  127,  56  N.  E.  538,  holding  right 
p^ranted  by  trustees  of  town  to  make  roadway  and  erect  bridge  a  franchise; 
Western  U.  Teleg.  Co.  v.  Electric  Light  &  P.  Co.  178  N.  Y.  331,  70  N.  E.  866, 
holding  grant  of  right  to  one  corporation  to  construct  subway  no  bar  to  another*s 
right  to  construct  one  near  former. 

Cited  in  notes  (9  L,  R.  A.  34)  on  strict  construction  of  grant  of  corporate 
right  or  privilege;  (50  L.  R.  A.  146)  on  privilege  of  using  streets  as  a  contract 
within  constitutional  provision  against  impairing  obligation  of  contracts. 

—  To  ^prater  company. 

Cited  in  Smith  v.  Westerly,  19  R.  I.  442,  35  Atl.  526,  holding  general  power 
to  permit  use  of  streets  to  lay  water  pipes  not  sufficient  to  sustain  grant  of 
exclusive  privilege  to  water  company;  Danville  v.  Danville  Water  Co.  178  111. 
308,  69  Am.  St.  Rep.  304,  53  N.  E.  118,  holding  city  may  reduce  water  rates  to 
be  paid  water  company  previously  fixed  by  ordinance;  Warsaw  Waterworks  Co. 
V.  Warsaw,  16  App.  Div.  505,  44  N.  Y.  Supp.  876;  Colby  University  v. 
Canandaigua,  69  Fed.  672;  Colby  University  v.  Canandaigua,  96  Fed.  451, — 
holding  village  can  construct  its  own  water  system  without  purchasing 
plant  of  existing  company;  Long  v.  Duluth,  49  Minn.  290,  32  Am.  St.  Rep. 
547,  51  N.  W.  913,  holding  city  may  establish  own  water  supply  notwith- 
.standing  exclusive  privilege  to  water  company;  Skaneateles  Waterworks  Co.  v. 
Skaneateles,  184  U.  S.  362,  46  L.  ed.  590,  22  Sup.  Ct.  Rep.  400,  Affirming  161 
N.  Y.  162,  46  L.  R.  A.  690,  55  N.  E.  562,  holding  village  may  maintain  own  water 
system,  notwithstanding  incorporation  of  company  to  supply  water;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S.  696,  41  L.  ed.  1168,  17  Sup.  Ct.  Rep. 
718,  Affirming  143  N.  Y.  610,  26  L.  R.  A.  275,  38  N.  E.  983,  Which  Affirms  73 
Hun,  506,  26  X.  Y.  Supp.  198,  holding  act  enabling  city  to  acquire  by  condemna- 
tion plant  and  franchise  of  water  company,  including  contract  with  village  an- 
nexed to  city,  valid;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257, 
91  N.  W.  1081,  sustaining  city's  right  to  terminate  water  company's  franchise  to 
injury  of  company's  property;  Helena  v.  Helena  Waterworks  Co.  58  C.  C.  A.  394, 
122  Fed.  14,  holding  grant  of  franchise  to  w^ater  company  no  bar  to  city's  con- 
struction of  system;  Boise  City  Artesian  Hot  &  Cold  Water  Co.  v.  Boise  City, 
59  C.  C.  A.  239,  123  Fed.  235,  holding  ordinance  granting  right  to  lay  pipes  in 
street,  without  fixing  duration  of  privilege,  a  license  revocable  at  will. 

Cited  in  notes  (9  L.  R.  A.  196)  on  franchises  to  water  companies;  (61  L.  R.  A. 
81-83)   on  establishment  and  regulation  of  municipal  water  supply. 

I'ltra    vires    acts. 

Cited  in  Lovejoy  v.  Foxcroft,  91  Me.  371,  40  Atl.  141,  holding  town  is  never 
estopped  from  invoking  ultra  vires;  Re  Water  Comrs.  176  N.  Y.  252,  68  N".  E. 
348,  Reversing  71  App.  Div.  553,  76  N.  Y.  Supp.  11,  holding  appraisal  under  con- 
tract of  village  to  purchase  waterworks,  void. 

Cited  in  note  (7  L.  R.  A.  760)  on  power  of  municipalities  to  borrow  money.* 
Distinguished  in  De  Witt  v.  Elmira  Transfer  R.  Co.  134  K.  Y.  500,  32  N.  E.  42, 
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liolding  city  acquired  all  title  of  state  in  abandoned  canal  land  converted,  under 
act  of  legislature,  into  a  street. 
Special    fmnclitse    tax. 

Cited  in  People  ex  rel.  Metropolitan  Street  R.  Co.  v.  State  Tax  Comrs.  79  App. 
Div.  202,  80  N.  Y.  Supp.  85  (dissenting  opinion),  majority  declaring  void. 
special  franchise  tax  act  assessing  property  formerly  assessed  by  local  board. 

5  L.  R.  A.  554,  DALL  v.  NOBLE,  116  N.  Y.  230,  15  Am.  St.  Rep.  398,  22  N.  E. 

406. 
Arbitrary  refusal  to  accept  y/vorhi  or  arive  certillcate. 

Cited  in  Richison  v.  Mead,  11  S.  D.  643,  80  N.  W.  131,  holding  arbitrary  refusal 
to  accept  well  cannot  defeat  recovery  for  price;  Electric  Lighting  Co.  v.  Elder 
Bros.   115  Ala.  152,  21  So.  983,  holding  dissatisfaction  with  completion  of  well 
must  be  reasonable;  Church  v.  Shanklin,  95  Cal.  629,  17  L.  R.  A.  213,  30  Pac.  780, 
holding  decision  of  attorney  as  to  real  estate  title,  final  under  agreement  that  it 
shall   be  perfected   "to.  his  satisfaction;"  Wortman  v.   Kleinachmidt,   12   Mont. 
335,  30  Pac.  280,  holding  allegations  of  unreasonable  withholding  of  architect's 
certificate  sufficient;   Dorwin  v.  Westbrook,  86  Hun,  365,  33  N.  Y.  Supp.  449, 
holding  fraud  or  dishonesty  in  final  estimate  of  chief  engineer  will  deprive  it  of 
conclusiveness;  Hopper  v.  Cutting,  37  N.  Y.  S.  R.  505,  13  N.  Y.  Supp.  820,  holding 
jury   should   determine   whether   building  was   completed  to   satisfaction,   when 
omission  was  in  minor  particular;   Grinnell  v.  Kiralfy,  55  Hun,  424,  8  N.    Y. 
Supp.  623,  holding  actress  protected  from  arbitrary  dismissal  by  provision   for 
dismissal  if  employer  dissatisfied  in  good  faith ;  Weeks  v.  O'Brien,  141  N.  Y.  202, 
36  N.  E.  185,  holding  complaint  should  contain  allegation  of  unreasonable  with- 
holding of  architect's  certificate;  Thomas  v.  New  York  &  G.  L.  R.  Co.  139  N.  Y. 
182,  34  N.  E.  877,  holding  wrongful  withholding  of  certificate  when  demanded,  no 
obstacle  to  recovery;  Vought  v.  Williams,  120  N.  Y.  256,  8  L.  R.  A.  592,  17  Am. 
St.   Rep.    634,   24   N.   E.    195,   holding  unreasonable   refusal   to   find   latle   gooA 
cannot  defeat  right  to  enforce  land  contract;   Gearty  v.  New  York,   171   N.    Y. 
72,  63  N.  E.   804,  holding  park   commissioner  and  engineer  cannot  arbitrarily 
refuse  to  accept  paving;  Hummel  v.  Stern,  15  Misc.  28,  36  N.  Y.  Supp.  443,  hold- 
ing recovery  cannot  be  defeated  by  arbitrary  refusal  to  accept  work  to  be  per- 
formed to  satisfaction;  Hummel  v.  Stern,  21  App.  Biv.  546,  48  N.  Y.  Supp.  528, 
holding  guaranty  to  perform   work   to  satisfaction  will   not  defeat   recovery    if 
refusal  arbitrary;   New  York  &  N.  ±1.  Automatic  Sprinkler  Co.  v.  Andrews,  4 
Misc.   126,  23  N.  Y.   Supp.  998,  holding  arbitrary  withholding  of  certificate  of 
approval    for   equiping    factory    may   be    shown ;    Pollock    v.    Pennsylvania    Iron 
Works  Co.  13  Misc.  197,  34  N.  Y.  Supp.  129,  holding  provision  that  interpretation 
by  engineer  shall  be  conclusive  as  to  plans  does  not  extend  to  specifications; 
Hospital  Supply  Co.  v.  O'Neill,  10  Misc.  659,  31  N.  Y.  Supp.  792,  holding  refusal, 
without  reason,  to  accept  plant  erected  in  accordance  with  contract,  no  answer 
to  action;   Flanagan  v.  Fox,  3  Misc.  371,  23  N.  Y.   Supp.  344,  holding  breach 
of  contract  to  purchase  land  under  contract  that  vendor  shall  furnish  title  which 
specified  company  shall  approve,  not  justified  by  its  arbitrary  refusal  to  approve; 
Childs  Lumber  &  Mfg.  Co.  v.  Page,  28  Wash.  137,  68  Pac.  373,  holding  owner 
liable  after  failure  to  object  to  materials  used  by  contractor;  Thurman  v,  Omaha, 
64  Neb.  494,  90  N.  W.  253,  denying  one  bound  to  take  bonds  against  advice  of 
counsel,  when  bid  subject  to  opinion;  Parlin  &  O.  Co.  v.  Greenville,  61  C.  C.  A. 
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596,  127  Fed.  60,  sustaining  recovery  for  erection  of  garbage  furnace  where  com- 
mittee unreasonably  refuses  to  accept;  Ross  v.  New  York,  85  App.  Div.  612,  82 
N.  Y.  Supp.  020,  holding  contractor  entitled^ to  recover  for  construction  of  sewer 
where  work  completed. 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  826,  which 
sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  terminated 
by  employer  for  cause. 

Cited  in  notes  (0  L.  R.  A.  53)  on  "substantial  compliance"  with  building 
contract;  (17  L.  R.  A.  208)  on  promise  to  give  full  satisfaction,  subject  to  judg- 
ment of  promisee. 

Distinguished  in  Crawford  v.  Mail  &  Exp.  Pub.  Co.  163  N.  Y.  408,  57  N.  E.  616, 
holding  that  one  employed  to  write  articles  for  newspaper  so  long  as  satisfactory 
to  publisher  may  be  discharged  without  reason  given. 

5  L.  R.  A.  555,  WOODRUFF  v.  BRADSTREET  CO.  116  N.  Y.  217,  22  N.  E.  354. 
"Wliat  eoBBtltntea  libel. 

Cited  in  Zinserling  v.  Journal  Co.  26  Misc.  593,  57  N.  Y.  Supp.  905,  holding 
that  court  is  to  determine  whether  or  not  language  of  plain  import  is  action- 
able; Barnard  v.  Press  Pub.  Co.  43  N.  Y.  S.  R.  507,  17  N.  Y.  Supp.  573,  holding, 
where  words  are  capable  of  both  harmless  and  injurious  meaning,  there  is  ques- 
tion for  jury  and  innuendoes  proper;  I^pham  v.  Noble,  54  Fed.  109,  holding 
import  of  circular  to  intending  bidders,  that  any  interference  by  specified  broker 
and  agent,  in  the  business,  will  not  be  to  bidder's  interest,  is  question  for  jury; 
Press  Pub.  Co.  v.  McDonald,  26  L.  R.  A.  532,  11  C.  C.  A.  558,  26  U.  S.  App.  167, 
03  Fed.  241,  holding  libelous  nature  of  publication  that  missing  employee  is 
living  in  luxury  in  Canada,  for  jury,  as  ambiguous;  Young  v.  Fox,  26  App.  Div. 
267,  49  N.  Y.  Supp.  634,  sustaining  charge  that  publication,  if  t^ue,  clearly 
reflected  on  plaintiff's  chastity  and  marital  fidelity,  and  is  libelous  per  ae; 
Shea  V.  Sun  Printing  &  Pub.  Asso.  14  Misc.  417,  35  N.  Y.  Supp.  703,  holding 
charge  that  married  woman  "living*'  with  other  than  husband,  question  for 
jury;  Willmann  v.  Press  Pub.  Co.  49  App.  Div.  37,  63  N.  Y.  Supp.  515,  holding 
it  question  for  jury  whether,  in  libel,  scoundrel  is  implied  in  accusation  of  being 
a  "sucker;"  McKenzie  v.  Denver  Times  Pub.  Co.  3  Colo.  App.  557,  34  Pac.  577, 
holding  article  implying  that  attachment  has  issued  against  business  firm, 
libelous  per  se;  Spurlock  v.  Lombard  Invest.  Co.  59  Mo.  App.  232,  holding  adver- 
tisement of  trustee's  sale  to  pay  bond  secured  by  deed  of  trust  not  actionable 
per  86  by  maker. 

Cited  in  footnote  to  Dun  v.  Weintraub,  50  L.  R.  A.  670,  as  to  what  constitutes 
libel  of  merchant. 

Cited  in  note  (8  L.  R.  A.  194)  as  to  what  constitutes  libel  or  slander. 
Xecesslty  of  allefflnar  Bpecial  damages. 

Cited  in  Dun  v.  Maier,  27  C.  C.  A.  103,  52  U.  S.  App.  381,  82  Fed.  172, 
holding,  where  words  published  not  libelous  per  ae,  special  damages  must  be 
averred  to  warrant  recovery;  Dun  v.  Weintraub,  111  Ga.  418,  50  L.  R.  A.  672, 
36  S.  E.  808,  holding  statement  that  merchant  has  mortgaged  stock,  though  same 
unrecorded,  not  actionable  without  allegations,  of  special  damages;  Beecher  v. 
Press  Pub.  Co.  60  App.  Div.  540,  69  N.  Y.  Supp.  895,  holding  no  question  for 
jury  where  publication  not  libelous  per  se,  and  no  special  damages  alleged  or 
proved. 
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5  L.  R.  A.  557,  CADY  v.  BRADSHAW,  116  N.  Y.  188,  22  N.  K  371. 
"Waiver   of   protest. 

Cited  in  National  Hudson  River  Blink  v.  Reynolds,  57  Hun,  310,  10  X.  Y.  Sapp 
669,  holding  indorser's  waiver  of  notice  of  nonpayment  inferable  from  indor>»- 
ment  of  renewal  note;  Roch  v.  London,  24  Misc.  385,  53  X.  Y.  Supp.  261,  holding; 
protest  waived  by  indorser's  saying,  upon  maker  destroying  note  for  which  h«^ 
has  given  a  worthless  check  in  exchange,  that  note  will  be  paid  at  maturity: 
Werr  v.  Kohles,  64  App.  Div.  119,  71  X.  Y.  Supp.  713,  holding  waiver  of  protect 
not  shown  by  evidence  that  after  note's  maturity  indorser  paid  year's  intere:*t, 
and  assured  payment  upon  being  urged  thereto,  there  being  no  evidence  of  failurtr 
to  protest  at  maturity. 

Distinguished  in  Congress  Brewing  Co.  v.  Habernicht,  83  App.  Div.  143.  S2 
X.  Y.  Supp.  481,  holding  payee's  statement  that  he  would  shut  maker  up  if  he 
didn't  pay,  not  relieve  holder  of  duty  to  present  and  give  notice. 

Credibility    of    vrltneM. 

Cited  in  Lowey  v.  Fidelity  Printing  Co.  16  Misc.  551,  38  X.  Y.  Supp.  711, 
holding  that  credibility  of  interested  witness  is  for  jury;  San  Antonio  v. 
Porter,  24  Tex.  Civ.  App.  451,  59  S.  W.  922,  holding  it  proper  to  show  amount 
of  witness's  contingent  fee  on  cross-examination  of  plaintiff's  counsel  to  enable 
jury  to  determine  credibility. 

6  L.  R.  A.  559,  PEOPLE  v.  BUDD,  117  X.  Y.  1,  15  Am.  St.  Rep.  460,  22  X.  E.  670. 

Followed  without  discussion  in  People  ex  rel.  Annan  v.  Walsh,  117  X.  Y.  621, 
22  X.  E.  682,  and  People  ex  rel.  Pinto  v.  Rhinehart,  117  X.  Y.  621,  22  X.  E.  682. 

Reversals;   -vrlaere  verdiet  Jvstllled. 

Cited  in  People  v.  Kerns,  7  App.  Div.  540,  40  X.  Y.  Supp.  243,  holding  Code 
directing  judgment  without  regard  to  technical  defects  or  exceptions  not  affecting 
substantial  rights  forbids  reversal  of  conviction  unless  substantial  rights  of  de- 
fendant infringed. 

Force  of  Federal  decision. 

Cited  in  Re  Morgan,  26  Colo.  438,  47  L.  R.  A.  62,  77  Am.  St.  Rep.  269,  58  Pac. 
1071,  holding  United  States  Supreme  Court  decision  of  invalidity  not  binding  on 
courts  of  another  state  favoring  validity  of  eight-hour  law. 

Exercise  of  police  po^iver)  regralatlon  of  business  and  contracts. 

Affirmed  in  143  U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  468,  sustaining  statute  regulating  fees  for  elevating  and  dischai^ng  grain 
by  elevators. 

Cited  in  Brass  v.  Xorth  Dakota,  153  U.  S.  400,  38  L.  ed.  760,  4  Inters.  Com. 
Rep.  673,  14  Sup.  Ct.  Rep.  857,  Affirming  2  X.  D.  498,  52  X.  W.  408,  upholding 
statute  defining  public  wareliouses  and  prescribing  maximum  charge  for  elevat- 
ing and  storing  grain;  Re  Fuller,  62  App.  Div.  429,  71  X.  Y.  Supp.  40,  holding 
statute  allowing  percentage  of  inheritance  tax  as  fee  for  appraisal  not  without 
due  process;  Rochester  v.  West,  29  App.  Div.  128,  51  X.  Y.  Supp.  482,  upholding 
ordinance  prohibiting  unlicensed  bill  posting,  or  unauthorized  erection  of  bill 
boards  over  6  feet  high;  People  v.  Rosenberg,  67  Hun,  60,  22  X.'  Y.  Supp.  56, 
upholding  prohibition  of  fat  rendering,  bone  boiling,  and  fertilizer  making,  within 
any  village  or  3  miles  therefrom;  White  v.  Farmers'  Highline  Canal  &  Reservoir 


several  public  Btockyards.  and  defining  duties  ot  their  operators,  and  re^latinc 
charges;  People  <ot  rcl.  Biirby  v.  Howland,  155  N.  Y.  204,  41  L.  K.  A.  846.  49 
N.  E.  775  (dissenting  opinion),  majority  holding  act  relieving  justice  of  pea*f 
of  criminal  jurisdiction  and  denying  him  compensation  therefor  violation  of 
Constitution  providing  for  such  officers;  People  v,  Buffalo  Fish  Co.  164  N.  Y. 
111.  52  L.  R.  A.  810,  7B  Am,  St.  Rep.  622,  58  N.  E.  34  (dissenting  opinion!. 
majority  holding  prohibition  against  having  certain  fish  in  possession  durio;; 
close  season  void  as  to  Canadian  fish  imported  under  United  States  revenue  lav, 
for  commerce;  Henley  v.  State.  98  Tenn.  724,  39  L.  R.  A.  142.  41  S.  W.  11(M 
(dissenting  opinion),  majority  upholding  right  to  require  witness  to  attenil 
court  and  give  evidence  without  state  providing  for  expense;  Delaware,  L.  t 
W,  R.  Co.  V.  Central  Stock-Yard  &  T.  Co.  46  N.  J.  Eq.  281,  6  L.  R.  A,  863. 
19  Atl.  185  (dissenting  opinion),  majority  holding  stockyards  not  compelled  '." 
accept  business,  in  absence  of  statute;  Atty.  Gen.  t.  Old  Colony  R.  Co.  Ifr' 
Mass.  S6.  22  L.  R.  A.  122,  35  N.  E.  252  (dissenting  opinion),  majority  holdin- 
act  requiring  issuance  of  mileage  tickets  good  on  several  roads,  without  provid- 
ing fund  for  redemption,  creating  lien,  or  putting  any  limit  on  number  or  tinv> 
for  use,  a  taking  without  reasonable  compensation;  People  v.  Hawkins,  157  X. 
Y.  22,  42  L.  R.  A.  4B9,  88  Am.  St.  Rep.  736,  5]  N.  E.  257  (dissenting  opinion!. 
majority  holding  regulation  of  price  of  labor  by  marking  of  convict-made  pood' 
not  valid  exercise  of  police  power, —  st  least  as  to  foreign  goods;  Sun  Printing 
&  Pub.  Abbo.  v.  New  York,  8  App.  Div.  272,  40  N,  Y.  Supp.  607  (dissenting 
opinion),  majority  holding  act  authorizing  city  to  issue  bonds  for  construction 
of  rapid  transit  tunnel,  and  to  lease  it  when  built,  valid;  State  v.  LoomJB..  ll.'i 
Mo.  328,  21  L.  R.  A.  808,  22  S.  W.  350  (dissenting  opinion),  majority  holdinc 
law  prohibiting  giving  of  orders  in  payment  of  wages  unless  they  are  redeem- 
able without  discount,  in  cash  or  in  supplies  at  option  of  holder,  void. 

Cited  in  footnotes  to  State  v.  Edwards,  25  L.  R.  A.  504,  which  holds  valid, 
limitation  of  amount  of  toll  fur  grinding;  American  Live  Stock  Commission  0> 
V.  Chicago  Live  Stock  Exchange,  18  L.  R.  A.  190,  which  denies  right  to  eomptd 
stock  exchange  carrying  on  business  in  incorporated  market  to  refrain  from 
discrimination;  Bagg  v.  Wilmington,  C.  i  A.  R.  Co.  14  L.  R.  A.  596,  which 
holds  act  compelling  shipment  of  freight  within  specified  time  not  interferemr 
with  commerce;  Stockton  t.  Powell,  15  L.  R.  A.  42,  which  holds  state  improve 
nient  of  navigable  water  entirely  within  state  not  interference  with  commerce; 
Rippe  V.  Becker,  22  L.  R,  A.  867,  which  denies  power  of  state  to  own  uid 
operate  grain  elevator;  Lafarier  v.  Grand  Trunk  R.  Co.  17  L.  R.  A.  111.  which 
*  holds  state  statute  giving  ticket  holder  stopover  rights  not  applicable  outside  of 
stale. 

Cited  in  note  (10  L.  R.  A.  135)  aa  to  where  police  power  is  lodged;  (13  L.  R, 
A.  107)  as  to  state  laws  affecting  interstate  commerce;  (13  L.  R.  A.  687)  as  to 
state  laws  imposing  taxes  or  penalties  upon  immigration;  (33  L.  R.  A.  1781  a-^ 
to  legislative  power  to  Ox  tolls,  rates,  or  prices. 

Distinguished  in  Bronk  v.  Barckley,  13  App.  Div.  80,  43  N.  Y.  Supp.  400,  hold- 
ing authorized  contract  to  furnish  convict  labor  for  stated  term  not  abro^r-itt-il 
by  constitutional  provision;  Rochester  &  C.  Tump.  Road  Co.  v.  Joel,  41  Ap]». 
Div.  50,  58  N.  ¥.  Supp.  346.  holding  amendment  to  turnpike  law,  striking  om 
provision  for  collection  of  tolls  for  velocipedes  or  bicycles,  unconstitutional. 

Criticized  in  State  ew  rel.  Star  Pub.  Co.  v.  Associated  Press,  169  Ma  448.  SI  I_ 
R.  A.  164,  81  Am.  St.  Rep.  368,  60  S.  \V.  91,  holding  press  association  without 


Corporate    alack. 

Cited  in  note  (27  L.  R.  A.  137,  163)  on  preferred  guarant]'  and  interest  bemr- 
ing  atock. 

6  L.  R.  A.  677,  BORN  v.  HI^RSTMANN,  80  Cal.  464,  22  Pac.  33S. 
CoaditloB   l>   will   for  ■eparatlon  fro^   baBband. 

Cited  in  EUia  v.  Birkhead,  30  Tex.  Civ.  App.  532,  71  S.  W.  31,  BusUining  trust 
conditioned  upon  divorce. 

5  L.  R.  A.  679,  MORGAN  v.  BALL,  SI  Cal.  93,  15  Am.  St.  Rep.  34,  22  Pac  331- 

ChKnKP     of     poBBCHVlOB. 

Cited  in  Carter  v.  McQuade,  S3  Cal.  278,  23  Pac.  348,  holding  wife'a  claim  t<: 
property  released  by  husband,  superior  to  claim  of  latter'a  creditors;  Murphy  i- 
Mulgrew,  102  Cal.  551,  41  Am.  Ht.  Rep.  200,  36  Pac.  857,  holding  gale  ol  hoifte, 
to  wife  void,  as  to  creditors,  where  there  is  no  change  of  poeseseiott. 

5  L.  R.  A.  630,  SCHMIDT  v.  BAUER,  BO  Cal.  66S,  22  Pac.  266. 

Duty  of  onarr  or  aooapBBl  at  preaalaFB  ■■  la  llaeaaees  ar  treapaaoer*. 

Cited  in  Peters  v.  Bowman,  116  Cal.  348,  68  Am.  St.  Rep.  108,  47  Pac  113, 
denying  liability  for  death  of  boy  drowned  while  trespassing  on  vacant  lot: 
Kennedy  v.  Chase,  119  Cal.  642,  03  Am.  St.  Rep.  153,  52  Pac.  33,  denying  liability 
for  injury  to  one  who  voluntarily  entered  ship  and  fell  into  unguarded  hole-. 
Grundet  v.  Union  Iron  Works,  141  Cal.  587,  76  Pac.  184,  denying  liability  for 
death  of  one  who  "without  business"  entered  ship  and  fell  from  gangway;  Fari" 
V.  Hoberg,  134  Ind.  278,  39  Am.  St.  Rep.  281.  33  N.  E.  I02K,  holding  ow^er  owe-- 
no  duty  to  guard  elevator  shaft  as  to  person  entering  storeroom  to  look  for 
drayman;  Thiele  v.  MoManus,  3  Ind.  App.  134,  28  N.  E.  327,  holding  aton- 
keeper,  inviting  public  to  enter  building  for  purposes  of  trade,  not  under  obli- 
gation to  one  not  of  class  of  persons  invited,  to  guard  open  hatchway;  Clark 
V.  Michigan  C.  S.  Co.  113  Mich.  27,  67  Am,  St.  Bep.  442,  71  N.  W.  327,  holding 
railroad  company  liable  to  trespasser  or  licensee  falling  over  semaphore  while 
crossing  right  of  way. 

Cited  in  footnotes  to  Sterger  v.  Van  ijiclen,  18  L,  R.  A.  640,  which  hold-i 
property  owner  not  required  to  have  stairways  safe  as  to  person  on  premises  in 
fiearch  of  child;  Benson  v.  Baltimore  Inaction  Co,  20  L.  R.  A.  714,  which  denies 
recovery  to  student  falling  into  uncovered  vat  while  class  inspecting  power 
lioiise  under  permission;  Ryerson  v.  Bathgate,  57  L.  R.  A.  308,  which  d«9iies 
liability  of  owner  for  injury  to  one  using  premises  for  purpose  not  authorized 
by  invitation;  Boyce  v.  Union  P.  R.  Co.  18  L.  R.  A.  600,  vihich  requires  pro- 
prietor of  bathing  house  to  keep  bottom  free  from  substancea  which  would  injure 
bather's  feet. 

Cited  in  notes   (9  L.  R.  A.  642)   on  owner  owes  no  duty  to  mere  licensee;    (11 
L.  R.  A.  301)   on  duty  of  owner  of  building  to  keep  it  in  safe  condition;    [7  L. 
R.  A.  021)   on  negligence  in  dangerous  condition  of  premises;    (9  L.  R.  A.  641) 
on  negligence  as  basis  of  liability. 
IVbo  are  Ilcrnaeea. 

Cited  in  footnotes  to  Manning  v.  Chesapeake  t  O.  R.  Co.  16  L.  R.  A.  271. 
which  holds  one  making  friendly  call  on  telegraph   operator  a  mere  voluntary 
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licensee;  Gibson  t.  Leonard,  17  L.  R.  A.  588,  which  holds  fire  insurance  patrol- 
man entering  burning  building  to  save  property  a  mere  licensee. 

A.llevmtloiiB    of    neffllffenoe. 

Cited  in  note  (59  L.  R.  A.  271)  on  suiticiency  of  allegations  of  negligence. 

5  L.  R.  A.  583,  DALE  y.  SEE,  51  N.  J.  L.  378,  14  Am.  St.  Rep.  688,  18  Atl.  306. 
BAilmente^   contract  ▼aryinar  Icffal  llabtlltT* 

Cited  in  Ames  v.  Melendy,  64  Vt.  555,  24  Atl.  1052,  holding  custom  sawyer 
absolutely  agreeing  to  keep  logs  safely,  liable  irrespective  of  negligence. 

Practice  en  reversal  by  court  of  appeal*. 

Cited  in  State,  Newark,  Prosecutor  v.  Essex  Club,  53  N.  J.  L.  107,  20  Atl.  769, 
holding  proper  practice  on  reversal  of  erroneous  reversal  by  court  of  common 
pleas  is  to  affirm  judgment  of  trial  court.  * 

Appeal!  -wliat  objection*  a-rallable. 

Cited  in  Oliphant  v.  Brearley,  54  N.  J.  L.  523,  24  Atl.  660,  holding  ground  of 
objection  relied  on  for  reversal  must  be  presented  to  court  below. 

Cited  in  note  (8  L.  R.  A.  610)  on  necessity  of  stating  grounds  of  exception. 

Appeal!   vrlien  ca«e  retrlable. 

Cited  in  Feeney  v.  Rueger,  57  N.  J.  L.  357,  31  Atl.  217,  holding  that  prior  to 
1888  common  pleas  could  not  retry  case  appealed  from  district  court. 

5  L.  R.  A.  586,  ABBOTT  v.  HAPGOOD,  150  Mass.  248,  15  Am.  St.  Rep.  193,  22 

N.  E.  907. 
Contracts   by   prontotem. 

Cited  in  Holyoke  Envelope  Co.  v.  United  States  Envelope  Co.  182  Mass.  174, 
65  N.  E.  54,  and  Winters  v.  Hub  Min.  Co^  57  Fed.  288,  holding  contract  made 
for  future  corporation  not  binding;  Ireland  v.  Globe  Milling  &  Reduction  Co. 
20  R.  I.  196,  38  L.  R.  A.  302,  38  Atl.  116,  holding  corporation  cannot  enforce 
contract  by  proposed  stockholders  before  organization,  giving  it  option  to  pur- 
chafie  stock. 

Cited  in  note  (26  L.  R.  A.  551)  on  liability  of  corporations  on  contract  of  pro- 
moters. 

Distinguished  in  Bonham  Cotton  Press  Co.  v.  MeKellar,  86  Tex.  700,  26  8.  W. 
1056,  holding  contract  of  promoters  adopted  after  incorporation  and  acquiesced 
in  by  other  party,  valid;  McArthur  v.  Times  Printing  Co.  48  Minn.  321,  31  Am. 
St.  Rep.  653,  51  N.  W.  216,  holding  corporation  may  adopt  contract  made  on  its 
behalf  before  organization. 

Litmlted    partneniblps. 

Cited  in  footnote  to  Edwards  v.  Warren  Linoline  &  Gasoline  Works,  38  L.  R. 
A.  791,  which  holds  partnership  association  organized  under  laws  of  Pennsyl- 
vania regarded  as  partnership  instead  of  corporation  in  Massachusetts. 

Damaffca  for  breacb  of  contract. 

Cited  in  Hockersmith  v.  Hanley,  29  Or.  39,  44  Pac.  497,  holding  measure  of 
damages  for  breach  of  contract  to  sell  cattle  to  be  shipped  to  market  is  differ- 
ence between  market  price  and  contract  price  plus  transportation. 

Cited  in  note  (57  L.  R.  A.  195)  on  damages  for  breach  of  contract  on  sale  of 
article  that  has  no  market  price. 
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Distinguished  in  Laporte  Improv.  Co.  v.  Brock,  99  Iowa,  489,  61  Am.  St.  Rep. 
245,  68  N.  W.  810,  holding  loss  of  rent  not  recoverable  in  action  for  failure  to 
furnish  brick  which  might  have  been  purchased  elsewhere. 

6  L.  R.  A.  587,  HULL  v.  CHICAGO,  ST.  P.  M.  &  O.  R.  CO.  41  Minn.  510,  16  Am- 

St.  Rep.  722,  43  N.  W.  391. 
Liability   for   Mora   of   freigrht. 

Cited  in  notes  (6  L.  R.  A.  849)  on  liability  of  carrier  for  loss  of  goods;  (11  L. 
R.  Ar  616)   on  defenses  in  action  for  loss  by  carrier. 

Burden   of  proof  tut   to   negrligrence. 

Cited  in  Shea  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  63  Minn.  229,  65  X. 
W.  458,  holding  carrier  must  not  only  show  loss  within  excepted  liability,  but 
also  absence  of  negligence;  Southard  v.  Minneapolis  St.  P.  &  S.  Ste.  M.  R-  Co. 
60  Minn.  392,  62  N.  W.  619,  holding  burden  on  carrier  to  show  destruction  of 
merchandise  by  fire,  while  in  transit,  not  through  negligence;  Boehl  v.  Chica^ro. 
M.  &  St.  P.  R.  Co.  44  Minn.  192,  46  N.  W.  333,  holding  burden  on  carrier  to  show 
injury  to  stallion  in  transit  resulted  from  inherent  nature  or  propensity  of 
animal;  Terre  Haute  &  L.  R.  Co.  v.  Sherwood,  132  Ind.  135,  17  L.  R.  A.  343, 
32  Am.  St.  Rep.  239,  31  N.  E.  781,  holding  contract  limiting  liability  does  not 
relieve  carrier  from  burden  of  showing  exemption  from  duties  imposed  by  law; 
Louisville  &  N.  R.  Co.  v.  Touart,  97  Ala.  518,  11  So.  756,  holding,  notwithstand- 
ing contract  exempting  carrier  from  liability,  proof  of  breakage  makes  prima 
facie  case,  and  imposes  burden  on  carrier  to  show  exercise  of  due  care;  Hudson 
River  Lighterage  Co.  v.  Wheeler  Condenser  &  E.  Co.  93  Fed.  377,  holding  burden 
on  carrier  to  overcome  presumption  of  negligence  arising  from  proof  that  casting 
shipped  in  good  order  was  found  cracked  on  delivery. 

Cited  in  footnote  to  Mears  v.  New  York,  N.  H.  &  H.  R.  Co.  56  L.  R.  A.  884, 
which  holds  that  carrier  has  burden  of  proving  that  delivery  of  goods  in  wet 
condition  not  due  to  its  negligence. 

Cited  in  note  (17  L.  R.  A.  340)  on  burden  of  proof  of  cause  of  injury  to  live 
stock  during  transportation. 

Contracts  llmitins  liability  of  carrier. 

Cited  in  Abrams  v.  Milwaukee,  L.  S.  &  VV.  R.  Co.  87  Wis.  492,  41  Am.  St. 
Rep.  56,  58  N.  W.  780,  holding  carrier  cannot  by  contract  exempt  itself  from 
liability  for  injuries  to  live  stock  caused  by  its  negligence. 

Cited  in  footnote  to  Chicago  &  N.  W.  R.  Co.  v.  Chapman,  8  L.  R.  A.  508,  which 
holds  carrier  cannot  limit  liability  for  gross  negligence  or  wilful  misconduct. 

Necessity  of  pleadingr  limitation  on   liability. 

Cited  in  Doss  v.  Moore,  69  Ark.  258,  63  S.  W.  66,  holding  defense  of  want  of 
notice  from  shipper  of  loss  or  damage,  as  providea  in  contract,  waived  if  not 
pleaded. 

5  L.  R.  A.  589,  MAGOVERN  v.  ROBERTSON,  116  N.  Y.  61,  22  N.  E.  398. 

Followed  without  discussion  in  Magovem  v.  Robertson,  127  N.  Y.  691,  29  N.  E, 
150. 
IVbo  are  liable  as  partners. 

Cited  in  Hull  v.  Barth,  48  App.  Div.  593,  62  N.  Y.  Supp.  946,  and  First  XaL 
Bank  v.  Staples,  34  N.  Y.  S.  R.  606,  II  N.  Y.  Supp.  809,  holding  persons  having 
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proprietary  interest  in  business  and  in  profits  liable  to  creditoi 
^^abriskie  v.  Coates,  41  App.  Div.  319,  58  N.  Y.  Supp.  523,  holdir 
prise  is  joint,  and  parties  are  to  share  profits  and  losses,  they  arc 
persons  as  partners,  whether  there,  is  agreement  of  partnership  or 
Ouy,  127  Fed.  232,  holding  members  of  pilot  association  jointly  lia 
caused  by  negligence  of  member. 

Cited  in  footnotes  to  Dutcher  v.  Buck,  20  L.  R.  A.  776,  which  h< 
created  between  land  owner  and  one  cutting  timber  under  con 
division  of  profits;  Shrum  v.  Simpson,  49  L.  R.  A.  792,  which  holds 
created  by  contract  for  working  farm  and  dividing  proceeds. 

Distinguished  in  Re  Schenkein,  113  Fed.  424,  holding,  where  j 
measure  of  compensation  to  one  having  no  other  interest  in  busim 
does  not  exist. 

5  L.  R.  A.  591,  O'NEILL  v.  NEW  YORK,  O.  &  W.  R.  CO.  115  N. 

217. 
1^ lability   of   railroad    for    fires. 

Cited  in  Connelly  v.  Erie  R.  Co.  68  App.  Div.  546,  74  N.  Y.  Su  | 
abutting  owner  cannot  recover  for  fire  started  in  railroad  ties   I 
land  for  his  accommodation;  Hoffman  v.  King,  100  N.  Y.  626,  -i 
73    Am.   St.  Rep.  715,  55  N.  E.  401,  holding  fire  communicatee 
veiling  buildings,  remote  cause  of  loss;   Brush  v.  Long  Island   ! 
Div.  540,  42  N.  Y.  Supp.  103,  holding  railway  is  bound  to  see  th« 
its  engine  in  accumulation  on  its  land  does  not  spread;  Shermar 
X.   Y.  S.  R.  383,  holding  railway  liable  for  fire  started  in  accu  i 
on  its  land  and  spreading  therefrom;  Eighme  v.  Rome,  W.  &  0.  ! 
S.  R.  759,  10  N.  Y.  Supp.  600,  holding  railway  bound  to  use  all 
to  prevent  spread  of  fire  originating  in  combustible  matter  on 
v.  New  York  C.  &  H.  R.  R.  Co.  33  N.  Y.  S.  R.  571,  11  N.  Y.  S\ 
fact  that  smokestack  on  engine  was  as  good  as  any  in  use  does 
way  of  responsibility  for  fire  by  sparks;  Babcock  v.  Fitchburg  ; 
319,  35  N.  E.  596,  holding  railway  should  adopt  such  approvec 
cm  its  engine  as  have  been  adopte/1  in  the  business;  Stephenson 
R.   Co.  20  Pa.  Super.  Ct.   167,  holding  railroad  liable  for  dam 
from  locomotive  falling  into  accumulations  of  rubbish,  spreading 
land;   Carter  v.  Pennsylvania  R.  Co.  57  C.  C.  A.  127,  120  Fed.  ( 
road  prima  facie  liable  for  loss  of  stock  burned  in  car  set  afir< 
engine. 

Cited  in  notes  (9  L.  R.  A.  750)  on  duty  and  obligations  of  ' 
to  guard  against  setting  out  fires;  (21  L.  R.  A.  260)  on  liabilit; 
which  spread  to  property  of  others. 

-^•~  Q^neutlonu    for    Jury    a«    to» 

Cited  in  Frace  v.  New  York,  L.  E.  &,  W.  R.  Co.  143  N.  Y.  1 
holding  burning  of  hotel  as  natural  and  direct  result  of  spj 
should  be  left  to  jury;  Douglass  v.  Rome,  W.  &  O.  R.  Co.  1  S 
23  N.  Y.  S.  R.  457,  5  N.  Y.  Supp.  214,  holding  evidence  of  negl 
in  allowing  material  to  accumulate  on  its  land  from  which  fin 
to  go  to  jury;  Flinn  v.  New  York  C.  &  H.  R.  R.  Co.  67  Hun,  63 
473,  holding  scattering  of  sparks  or  coals  by  engine  in  quant 
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property  some  evidence  of  negligence;  O'Reilly  v.  Erie  R.  Co.  72  App.  Dir. 
230,  76  N.  Y.  Supp.  171,  holding  evidence  that  fires  were  discovered  soon  after 
engines  passed  probably  sufficient  to  sustain  finding  that  fires  were  set  by  engines ; 
Brown  v.  Buffalo,  R.  &  P.  R.  Co.  4  App.  Div.  469,  38  N.  Y.  Supp.  655,  holding 
evidence  sufficient  for  jury  as  to  railway's  negligence  in  permitting  grass  and 
weeds  to  grow  without  cutting,  from  which  fire  spread. 

Proximate  cause  of  injury. 

Cited  in  Martin  v.  New  York,  O.  &  W.  R.  Co.  62  Hun,  184,  16  N.  Y.  Supp.  499, 
holding  sparks  and  cinders  from  engine  firing  brush  on  railway  lands  proximate 
cause  of  destruction  of  wood- lot  over  a  mile  distant;  Nary  v.  New  York,  O.  A 
W.  R.  Co.  29  N.  Y.  S.  R.  633,  9  N.  Y.  Supp.  153,  holding  abandoned  siwitch 
engine  proximate  cause  of  collision  causing  death  of  intestate. 

Cited  in  note  (8  L.  R.  A.  85)  on  effect  produced  by  intervening  cause  on  lia- 
bility for  injuries  by  negligence. 

^aestions    flmt    rained    on    appeal. 

Cited  in  Drexel  v.  True,  20  C.  C.  A.  266,  36  U.  S.  App.  211,  74  Fed.  14,  holding 
question  not  relating  to  jurisdiction  cannot  be  raised  for  first  time  on  appeal : 
United  Press  v.  New  York  Press  Co.  35  App.  Div.  447,  54  N.  Y.  Supp.  807,  holding 
new  theorj"^  of  case  cannot  be  raised  for  first  time  on  appeal;  Asher  v.  Dcyoe. 
77  Hun,  534,  28  N.  Y.  Supp.  890,  holding  objection  to  form  of  action  not  avail- 
able for  first  time  on  appeal. 

5  L.  R.  A.  594,  McGORRISK  v.  DWYER,  78  Iowa,  279,  16  Am.  St.  Rep.  440,  43 

N.  W.  216. 
"Wliat  !■  a  llztnre. 

Cited  in  Thomson  v.  Smith,  ill  Iowa,  721,  50  L.  R.  A.  782,  82  Am.  St,  Hep. 
541,  83  N.  W.  789,  holding  wagon  scales  intended  to  be  part  of  realty,  although 
not  actually  attached  to  foundation  built  for  them;  Brownell  v.  Fuller,  60  Xeb. 
562,  83  N.  W.  669,  holding  location  of  machinery  in  addition  in  alley  makes  no 
difference  as  to  its  being  trade  fixture  when  it  formed  part  of  leased  premises. 

Cited  in  notes  (6  L.  R.  A.  249,  10  L.  R.  A., 723)  on  what  constitutes  fixtures; 
(9  L.  R.  A.  700)  on  tenant's  right  to  remove  fixtures. 

5  L.  R.  A.  596,  BENDER  v.  BEEN,  78  Iowa,  283,  43  N.  W.  216. 
Consideration. 

Cited  in  Keller  v.  Strong,  104  Iowa,  587,  73  N.  W.  1071,  holding  agreement  to 
accept  less  than  amount  due  on  sale  of  land,  without  consideration. 

Cited  in  note  (12  L.  R.  A.  469)  on  validity  of  contract  without  consideration. 

Kffect    of   seal. 

Cited  in  note  (11  L.  R.  A.  833)  on  effect  of  addition  of  seal  on  commercial 
paper. 

5  L.  R.  A.  597,  NICHOLS  v.  DAY,  128  Pa.  428,  18  Atl.  333. 

"Wlio  entitled  to  Insurance  or  damaffes  for  Injuries  to  realty. 

Cited  in  Matthews  v.  American  Cent.  Ins.  Co.  9  App.  Div.  345,  41  N.  Y.  Supp. 
304,  holding  it  duty  of  heir  or  devisee  to  furnish  proofs  of  loss  or  obtain  appoint- 
ment of  temporary  administrator  where  insured  died  before  loss,  and  will  was 
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contested;  Callahan's  Estate,  5  Lack.  Legal  News,  108,  holding  insurance  money 
from  loss  of  property  subject  to  deficiency  and  claims  of  devisees;  O'Brien's 
Estate,  19  Pa.  Co.  Ct.  468,  holding  interest  of  judgment  creditors  superior  to 
that  of  general  creditors  in  proceeds  of  policy  on  building;  Re  Helbling,  32  Pitts. 
L.  J.  N.  S.  378,  sustaining  judgment  creditor's  claim  to  damages  recovered  by 
devisee  for  injury  to  land  from  flood;  De  Witt  v.  Lehigh  Valley  R,  Co.  21  Pa. 
Super.  Ct.  14,  sustaining  claim  of  creditors  of  remainderman  in  fund  paid  for 
destruction  of  house  in  possession  of  life  tenant. 


5  L..  R.  A.  599,  LAUGHMAN  v.  PIPER,  128  Pa.  1,  18  Atl.  416. 

Tra  de-m  Ark«. 

Cited  in  Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  466,  37  L.  ed.  1147,  14  Sup. 
Ct.  Rep.  151,  holding  word  "Columbia"  cannot  be  exclusively  appropriated  for 
trade-mark;  Koehler  v.  Sanders,  122  N.  Y.  74,  9  L.  R.  A.  578,  footnote  p.  676, 
25  N.  £.  235,  denying  right  to  appropriate  word  "international"  as  trade-mark; 
Elgin  Butter  Co.  v.  Elgin  Creamery  Co.  156  111.  136,  40  N.  E.  616,  holding  butter 
company  cannot  acquire  exclusive  use  of  name  of  place  in  connection  with  butter 
and  creamery;  Church  &  D.  Co.  v.  Russ,  99  Fed.  278,  holding  infringement  shown 
by  use  of  another's  trade-mark  on  articles  of  same  class;  Hoyt  v.  Hoyt,  143  Pa. 
638,  29  W.  N.  C.  316,  13  L,  R.  A.  345,  24  Am.  St.  Rep.  675,  22  Atl.  755,  holding 
manufacturer  cannot  appropriate  name  not  exclusively  his,  nor  package  used 
generally  in  trade;  Coffman  v.  Castner,  31  C.  C.  A.  59,  59  U.  S.  App.  35,  87  Fed. 
462,  holding  geographical  name  cannot  be  appropriated  by  one  doing  business  in 
that  place  to  exclusion  of  others  doing  business  there;  McVey  v.  Brendel,  144  Pa. 
246,  13  L.  R.  A.  379,  footnote,  p.  379,  29  W.  N.  C.  5,  27  Am.  St.  Rep.  625,  22 
Atl.  012,  holding  equity  will  not  protect  labor  union  in  use  of  nontrade-mark 
label;  Clark  v.  Scott,  4  Lack.  Legal  News,  163,  restraining  use  of  tobacco  pack- 
ages similar  to  those  of  plaintiff. 

Cited  in  footnotes  to  Levy  v.  Waitt,  25  L.  R.  A.  190,  which  refuses  to  enjoin 
as  infringement  uninterrupted  and  innocent  use,  without  question,  of  local 
geographical  name  for  five  years;  American  Waltham  Watch  Co.  v.  United  States 
Watch  Co.  43  L.  R.  A.  826,  which  authorizes  injunction  against  deceptive  use 
of  word  "Waltham"  by  other  manufacturer  of  watches  at  same  place;  Pillsbury- 
Washbum  Flour  Mills  Co.  v.  Eagle,  41  L.  R.  A.  162,  which  authorizes  injunction 
against  use  of  geographical  name  on  fiour  made  elsewhere  from  wheat  of  different 
grade;  Chadwick  v.  Covell,  6  L.  R.  A.  839,  which  holds  grantee  of  trade-mark 
to  medicine  made  according  to  secret  recipes  who  does  not  obtain  exclusive  right 
to  use,  not  entitled  to  enjoin  use  by  others ;  Symonds  v.  Jones,  8  L.  R.'  A.  570, 
which  holds  transferrer  of  trade-mark,  though  containing  his  name  or  initials, 
cannot  use  same. 

Cited  in  notes  (6  L.  R.  A.  823)  on  trade-name  and  trade-mark;  (9  L.  R.  A. 
145)  on  object  of  trade-mark;  (9  L.  R.  A.  149)  on  right  to  exclusive  use  of 
trade-mark;  (9  L.  R.  A.  146)  on  trade- mark  in  geographical  names;  (9  L.  R.  A. 
147)   on  when  property  right  in  trade-mark  attaches. 

Payment   of   royalty. 

Cited  in  Miller  v.  Billington,  6  Pa.  Dist.  R.  336,  sustaining  right  to  enforce 
contract  reserving  royalty,  although  one  certificate  void. 
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5  L.  R.  A.  603,  WILLS  v.  MANUFACTURERS  NATURAL  GAS  CO.  130  Pa.  222, 
18  Atl.  721. 

To  fFhom  provision  for  forfeiture  on  default  available. 

Cited  in  Susquehanna  Mut.  F.  Ins.  Co.  v.  Leavy,  136  Pa.  514,  20  Atl.  502. 
holding  provision  avoiding  policy  for  nonpayment  of  premium  available  to  in- 
surer only. 


Followed 'without  discussion  in  Gibson  v.  Oliver,  158  Pa.  279,  27  Atl.  961. 

Cited  in  Westmoreland  &  C.  Natural  Gas  Co.  v.  Dewitt,  130  Pa.  253,  5  L.  R.  A- 
734,   18  Atl.  724,  holding  clause  providing  for  forfeiture  of  lease  upon  lessee's 
default  not  self-operating;  Edmonds  v.  Mounsey,  15  Ind.  App.  403,  44  N.  E.  196. 
holding  provision  avoiding  lease  on  lessee's  default  does  not  benefit  lessee  unless 
lessor  so  elects;  Island  Coal  Co.  v.  Combs,  152  Ind.  390,  53  N.  E.  452,  holdini; 
provision  for  forfeiture  for  failure  to  begin  operations  under  mining  lease,   at 
lessor's  option,  avoids  lessee's  rights;  Evans  v.  Consumers'  Gas  Trust  Co.  (Ind.) 
31  L.  R.  A.  676,  29  N.  E.  398;  Roberts  v.  Bettman,  45  W.  Va.  147,  30  S.  E.  9^: 
Thomas  v.  Hukill,  34  W.  Va.  397,   12  S.  E.  522,— holding  lease  providing   for 
forfeiture    on    lessee's    default   terminable    only   at   lessor's    option;    Hartley    v. 
Phillips,  165  Pa.  329,  36  W.  N.  C.  21,  30  Atl.  842,  Subsequent  Appeal  in   179 
Pa.  182,  36  AtJ.  217;Cochran  v.  Pew,  1.59  Pa.  187,  33  W.  N.  C.  548,  28  Atl.  219: 
Sanders  v.  Sharp,  153  Pa.  567,  31  W.  N.  C.  377,  25  Atl.  524;  Woodland  Oil  Co. 
V.  Crawford,  55  Ohio  St.  178,  34  L.  R.  A.  67,  44  N.  E.  1093;  Jones  v.  Western 
Pennsylvania  Natural   Gas   Co.    146   Pa.   211,   29   W.   N.   C.   268,  23   Atl.   386: 
I^atherman  v.  Oliver,   151   Pa.  650,  31   W.  N.  C.  206,  25   Atl.   309;   Miller    v. 
Logan,  31  Pittsb.  L.  J.  N.  S.  217,  holding  that  provision  avoiding  oil  lease  for 
failure  to  drill  is  for  lessor's  benefit;  Ogden  v.  Hatiy,  145  Pa.  642,  23  Atl.  334, 
holding  provision  avoiding  lease  on  lessee's  default,  "extinguishing  rights  of  par- 
ties as  if  agreement  had  never  been  made,"  for  lessor's  benefit;  Morris  v.  De  Wolf, 
11  Tex.  Civ.  App.  701,  33  S.  W.  556;  Brown  v.  Cairns,  63  Kan.  587,  66  Pac.  639; 
Agerter  v.  Vandergrift,  138  Pa.  593,  27  W.  N.  C.  238,  21  Atl.  202;   Fennell  v. 
Guflfey,  139  Pa.  344,  20  Atl.  1048;   Ray  v.  Western  Pennsylvania  Natural  Gas 
Co.  138  Pa.  587,  12  L.  R.  A.  291,  27  W.  N.  C.  235,  21  Am.  St.  Rep.  922,  20  At4. 
1065, —  holding  lessee  cannot  set  up  default  working  forfeiture,  as  defense  to 
action  on  lease;  Bettman  v.  Shadle,  22  Ind.  App.  548,  53  N.  E.  662,  holding  pro- 
vision that  lessee   pay  $2  per  day  until   well   commenced,   or  surrender  lease, 
renders  lessee  liable  for  penalties  accruing  prior  to  surrender;  Glasgow  v.  Char- 
tiers  Oil  Co.  31  W.  N.  C.  208,  denying  liability  of  lessee  of  oil  lands  leased  on 
condition,  and  not  under  covenant;  Aderhold  v.  Oil  Well  Supply  Co.  33  W.  N.  C 
338,  holding  purchaser  of  oil  lease  at  sheriff's  sale  liable  for  breach  of  condition; 
Verdolite  Co.  v.  Richards,  7  Northampton  Co.  Rep.  119,  holding  equity  will  not 
declare  forfeiture  for  nonpayment  of  rent,  without  notice,  after  lessor's  acquies- 
cence in  other  violations;   McCarty  v.  Mellon,  5  Pa.  Dist.  R.  429,  refusing  to 
declare  forfeiture  of  oil  lease  after  lessor  suffered  lessee  to  continue;  \Mieeling 
V.  Phillips,  10  Pa.  Super.  Ct.  637,  denying  landlord's  right  to  sue  for  back  rent  and 
also  declare  forfeiture;  English  v.  Yates,  205  Pa.  108,  54  Atl.  503,  holding  that 
lessee  cannot  by  own  default  end  lease  and  discharge  surety;   Henne  v.  South 
Penn  Oil  Co.  52  W.  Va.  200,  43  S.  E.  147,  holding  lessor's  releasing  oil  lands 
subject  to  first  lease  not  operate  as  forfeiture;  Johnson  v.  Lehigh  Valley  Traction 
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Oo.  130  Fed.  942,  denying  forfeiture  of  railroad  lease  for  nonpayme 
Cited  in  note   (31  L.  R.  A.  675)   on  forfeiture  of  oil  and  gas  1< 

«— —  Insarance    asaeMiineBtB. 

Cited  in  Dettra  v.  Murray,  18  Pa.  Co.  Ct.  11,  6  Pa.  Dist.  R,  20 
payment  of  insurance  assessment  will  not  alone  work  forfeiture. 

—  Land   contracts. 

Cited  in  Chambers  v.  Anderson,  51  Kan.  392,  32  Pac.  1098,  ho 
-aTinuUing  land  contract  on  default  in  payments,  for  vendor's  be 

—^  Constrnctton  of  railroads. 

Cited  in  Scranton  R.  Co.  v.  Scranton,  5  Lack.  Legal  News,  258 
junction  against  construction  of  railway  after  forfeiture;  Burko 
Traction  Co.  16  Pa.  Co.  Ct.  160,  3  Pa.  Dist.  R.  751,  holding  ordii 
to  declare  forfeiture  of  right  to  build  railway  granted  by  ordinant 

Li^aae;   riglktm  nnder,  -vrlaere  no  time  limit  set. 

Cited  in  Edwards  v.  Tola  Gas  Co.  65  Kan.  366,  69  Pac.  350,  de 
of  gaa  lease  when  time  not  essence  of  contract. 

Distinguished  in  Harlan  v.  Logansport  Natural  Gas  Co.  133  Ind 
t)30,  holding  no  rights  accrue  to  lessor  of  right  of  way  for  pipe  I 
pation,  lease  fixing  no  time  limit. 

5  L.  R.  A.  606,  SHELBY  v.  CLAGETT,  46  Ohio  St.  549,  22  N.  E. 
Evidence    of    nonprofessional    -vFltnesn. 

Cited  in  Baltimore  &  O.  R.  Co.  v.  Rambo,  8  C.  C.  A.  8,  18  ! 
.59  Fed.  77,  and  Lake  Shore  &  M.  S.  R.  Co.  v.  Gaflfney,  9  Ohio  C . 
nonprofessional  witness  may  testify  to  observation  of  injured  pc 

Mniilclpal   corporation!    liability   for   defective   bls-la-way. 

Cited  in  Birmingham  v.  Lewis,  92  Ala.  356,  9  So.  243,  holdin; 
no  defense  where  other  means  not  exhausted. 

Cited  in  notes  (10  L.  R.  A.  736)   on  duty  of  municipality  to  1 
sidewalks  in  safe  condition,  and  liability  for  neglect  to  do  so ;   ( 1  ] 
on  notice  of  defect  in  sidewalk;    (10  L.  R.  A,  740)   on  proof  of    i 
of  sidewalk. 

5  L.  R.  A.  609,  HORRIGAN  v.  CLARKSBURG,  150  Mass.  218,  J  i 
Contrlbntory    neirllgrence. 

Cited  in  note  (10  L.  R.  A.  477)  on  contributory  negligence  pre  ' 
for  injury  in  highway. 

5  L.  R.  A.  611,  NORFOLK  SOUTHERN  R.  CO.  v.  BARNES,  1  » 

S.  E.  83. 
Pasalnff  of   title   by   delivery   to  carrier. 

Cited  in  State  v.  Groves,  121  N.  C.  634,  28  S.  E.  403,  holding  (  ; 
for  shipment  to  vendee  completes  sale;  United  States  v.  Orene  1 
Fed.  599,  and  United  States  v.  Adams  Exp.  Co.  119  Fed.  244,  h  1 
to  liquor  passed  to  consignee  on  delivery  to  carrier  who  collected 

Cited  in  note  (22  L.  R.  A.  425)  on  passing  of  title  to  prop  i 
to  carrier  for  transportation  to  consignee  or  vendee. 


Distinguished  in  State  v.  Cnldwell,  127  14.  G.  526,  37  8.  E.  133,  holding  goods 
consigned  to  vendor  remain  hie  property,  until  actual  deliveiy  to  Tendee  by 
vendoT  or  his  agent. 

0  L.  R.  A.  612,  BLOOD  BALU  CO.  t.  COOPER,  S3  Ga.  457,  20  Am.  St.  Rep.  324, 

10  S.  £.  118. 
Llnbllltr   (or   *■■«   »f  Ommairroam  urtlele. 

Cited  in  Peters  v,  Pet«r3  v.  Johnson,  50  W.  Va.  860,  67  L.  K.  A.  430,  88  Am. 
St.  Bep.  909,  41  S.  E.  100,  holding  seller  of  poisonous  drug  by  mistake  liable 
to  third  person  taking  it  for  medicine;  Woodnard  v.  Killer  (Ga.)  64  L.  R.  A. 
035,  46  6.  E.  847,  holding  manufacturer  of  bugg?  knowing  it  to  be  unsafe,  liable 
to  one  injured. 

5  L.  R.  A.  614,  CARSONS  v.  URY.  39  Fed.  7TT. 

Proledloa  of  ■nlon  labela. 

ated  in  State  v.  Bishop,  128  Mo.  381,  20  L.  R.  A.  205,  40  Am.  St.  Rep.  SCO. 
31  S.  W.  9,  holding  tabor  union  may  be  protected  by  appropriate  legislation  in 
use  of  label. 

Cited  in  notes  (6  L.  R.  A.  823)  on  trade-name  and  trade-mark;  (20  L.  R.  A. 
200)  on  protection  of  trade  union  labels  or  trade-marks. 

Distinguisbed  in  State  v,  Berlinsheimer,  02  Mo.  App.  174,  holding  union   label 
not  witliin  purview  of  statute  protecting  trade-marks. 
.^  Br  conrta  at  eitnltr- 

Cited  in  Hennessy  v.  Hermann,  39  Fed.  670,  holding  selling  of  imitaticHi  labels 
enjoinable;  Tracy  v.  Banker,  170  Mass.  271,  30  L.  R,  A.  610,  49  N.  E.  308,  holdinf; 
illegality  of  incidental  purpose  does  not  deprive  trade  union  of  protection  in 
use  of  label ;  State  v.  Hagen,  6  Ind.  App.  170,  33  N.  E.  223,  and  Hetterman  Brae. 
V.  Powers,  102  Ky.  142,  30  L.  R.  A.  213,  80  Am.  St.  Rep.  348,  43  S.  W.  180,  hold- 
ing label  stating  cigars  "are  not  product  of  inferior,  ratebop,  coolie,  prison,  or 
filthy  tenement-house  workmanship"  not  attack  on  others. 

Distinguished  in  Weener  v.  Brayton,  152  Mass.  108,  8  U  R.  A.  844,  25  N.  E. 
46,  holding  individual  members  or  olficers  of  union  cannot  enjoin  fraudulent  use 
of  label. 
Dnlawtnl    competttlon    by    linltalloa. 

Cited  in  Societe  Anonyms  v.  Western  Distilling  Co.  43  Fed.  417,  holdiog  imita- 
tion of  packages  and  labels  of  another  manufacturer  enjoinable;  C.  F.  Simmons 
Medicine  Co.  v.  Mansfield  Drug  Co.  03  Tenn.  122,  23  S.  W.  165,  holding  imita- 
tion of  medicine  packages,  deceiving  ordinary  observer,  enjoinable. 

Cited  in  footnote  to  American  Washboard  Co.  v.  Saginaw  Mfg.  Co.  60  L.  R.  A. 
809,  which  holds  false  description  of  zinc  washboards  as  "aluminum"  not  unlawful 
competition, 

Distinguisbed  in  Geesler  v.  Grieb,  80  Wis.  28,  27  Am.  St  Rep.  20,  48  N.  W. 
1003,  holding  use  of  packages  not  substantially  similar  not  enjoinable.  * 

6  L.  R.  A.  617,  TIGHE  v.  MORRISON,  110  N.  Y.  263,  22  N.  E.  164. 
Statate  of   trKadap    nBreemeDt   lo  nnawer   for   another'a   deraalt. 

Cited  in  Barth  v.  Graf,  101  Wis.  30,  76  N.  W.  1100,  holding  pnncipal's  parol 
agreement  to  indemnify  sureties  on  bond  valid ;  Rose  v.  Wollenberg,  31  Dr.  281, 
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39  L.  R.  A.  383,  65  Am.  St.  Rep.  826,  44  Pac.  382,  holding  parol  agreement  aa 
to  relative  liability  of  cosureties  valid;  Warren  v.  Abbett,  65  N.  J.  L.  101,  46  Atl. 
575,  holding  parol  promise  to  indemnify  indorser  of  third  person's  note  valid; 
Jones  V.  Bacon,  145  N.  Y.  449,  40  N.  E.  216,  Affirming  72  Hun,  509,  25  N.  Y. 
Supp.  212,  holding  oral  promise  to  indemnify  guarautor  for  third  person  valid; 
Resseter  v.  Waterman,  151  111.  176,  37  N.  E.  875,  Reversing  45  111.  App.  162, 
holding  parol  promise  to  one  signing  note  as  surety  to  promisor  to  procure 
security  from  maker  valid;  Merchant  v.  O'Rourke,  111  Iowa,  356,  82  N.  W.  759, 
holding  parol  promise  to  save  purchaser  from  liability  on  stock  valid;  Williams 
V.  Auten,  62  Neb.  838,  87  N.  W.  1061,  holding  parol  guaranty  of  another's  debt 
void. 

Cited  in  footnote  to  Dillaby  v.  Wilcox,  13  L.  R.  A.  643,  which  holds  adminis- 
trator's verbal  promise  to  pay  taxes  assessed  against  mortgagor  void. 

Distinguished  in  Hartley  v.  Sandford,  66  N.  J.  L.  631,  55  L.  R.  A.  207,  foot- 
note, p.  206,  50  Atl.  454,  wliich  holds  void,  father's  oral  promise  to  reimburse 
surety  for  son  if  latter  fails  to  pay  debt;  Barnett  v.  Wing,  62  Hun,  129,  16  N.  Y. 
Supp.  567,  holding  parol  promise  to  indemnify  indorser  for  third  person  void. 
Liability   of   coadmlnlatrator   on    bond. 

Distinguished  in  Nanz  v.  Oakley,  120  N.  Y.  88,  9  L.  R.  A.  226,  24  N.  E.  306, 
holding  joint  administrator,  not  consenting  to  or  joining  in  another's  mismanage- 
ment, not  liable. 
Adoption   of  ancestor's   debt   by   belr. 

Cited  in  Murdock  v.  Robinson,  71  Hun,  324,  25  N.  Y.  Supp.  120,  holding  pay- 
ment on  mortgage  by  heir  prevents  statute  of  limitations  running  in  favor  of 
grantee  of  part  of  premises. 

5  L.  R.  A.  620,  HILX  v.  HOOLE,  116  N.  Y.  299,  22  N.  E.  547. 

Followed  without  discussion  in  Goodwin  v.  Thompson,  88  Hun,  600,  34  N.  Y. 
Supp.  769. 
RlirbtB  of  asslgrnee   of  eboae  In  action. 

Cited  in  Rapps  v.  Gottlieb,  67  Hun,  116,  22  N.  Y.  Supp.  52;  Sparling  v.  Wells, 
24  App.  Div.  587,  49  N.  Y.  Supp.  321;  Parmerter  v.  Colrick,  20  Misc.  205,  45 
N.  Y.  Supp.  748, —  holding  assignee  of  bond  and  mortgage  takes  security  subject 
to  all  defenses  existing  between  original  parties;  Dodge  v.  Manning,  19  App. 
Div.  34,  46  N.  Y.  Supp.  1049,  holding  assignee  of  mortgage  takes  subject,  not 
only  to  equities  between  original  parties,  but  also  to  those  in  favor  of  third 
parties  against  a.ssignor;  Griswold  v.  Caldwell,  65  App.  Div.  375,  73  N.  Y. 
Supp.  2,  holding  rule  that  assignee  of  mortgage  takes  subject  to  equities  existing 
in  favor  of  mortgagor  is  based  on  principle  of  estoppel;  Wood  v.  Travis,  24 
Misc.  594,  54  N.  Y.  Supp.  60,  hdlding  bona  fide  purchaser  of  mortgage  takes 
same  subject  to  defense  of  want  of  consideration;  Fitch  v.  McDowell,  80  Hun, 
211,  30  N.  Y.  Supp.  31,  holding  note  given  mortgagee  as  partial  payment  upon 
mortgage,  valid  where  mortgagor  had  no  notice  of  the  assignment,  and  the  note 
was  not  returned;  Baird  v.  Baird,  145  N.  Y.  661,  28  L.  R.  A.  377,  40  N.  E.  222, 
holding  mortgage  given  by  son  to  fatlier  as  security  against  his  squandering 
land  conveyed  to  him  not  enforceable  in  hands  of  father's  executrix;  Flagler  v. 
Malloy,  30  N.  Y.  S.  R.  613,  9  N.  Y.  Supp.  573,  holding  lien  of  judgment  in  hands 
of  assignee  inferior  to  mortgage  subsequently  executed  correcting  prior  mort- 
gage which  antedated  judgment;   French  v.  Stevenson,  32  N.  Y.  S.  R.  768,  10 


N.  Y.  Supp.  388,  holding  HBsignee  of  judgment  bound  by  agreement  of  aaeignor 
to  satisfy  same  upon  consideration  received. 

D«f»Br  of  DO  eOBBtdemtlOD  as  to  moptcase  Klveu  to  dctpiiad  crcditom. 

Cited  in  Sparling  v.  Wells,  24  App.  Div.  587,  49  N.  Y.  Supp.  321,  holding  proof 
of   dot^lnrations   that   mortgage   iras   without   consideration,   admisBible,   though 
tending  to  show  fraudulent  int«nt. 
DeclaratloDa  of  mortKacee  aa  t«  Talldltr   of  mortRMKe. 

Cited  in   Sparling  v.   Weils.  24  App.  Div.   588,   49  N.  Y.  Supp.   321,  holdinc 
assignee  of  mortgage  Becking  to  exclude  declarations  of  former  holder  of  mortgage 
from  evidence  on  foreclosure  must  shoiv  that  he  is  bona  fide  holder  for  value. 
Parol   evidence   to   varr  terma  o(  BiortK«Ke. 

Cited  in  Snyder  v.  Ash,  30  App.  Div.  185,  51  N.  Y.  Supp.  772  {dissenting 
opinion),  majority  holding  mortgage  cannot  be  contradicted  by  parol  evidence 
that  mortgagee  represented  instrument  did  not  cover  wife's  interest  in  property. 
Estoppel  to  d«ny  Talldftr  of  deed  or  tnortcace. 

Cited  in  Merkle  v.  Beidleman.  30  App.  Div.  21,  51  N.  Y.  Supp.  BIB,  and  Spar- 
ling v.  Wells,  24  App.  Div.  586,  48  X.  Y.  Supp.  321,  holding  representation  to 
purchaser  that  mortgage  is  valid  estops  mortgapor  from  setting  up  contrary; 
Marden  v.  Dorthy,  160  N.  Y.  08,  46  L.  B.  A.  704,  54  N.  E.  726  (dissenting  opin- 
ion), majority  holding  where  signature  to  deed  fraudulently  procured,  mortage 
given  by  grantee  invalid  in  hands  of  one  accepting  aanie  on  faith  of  record  of 
deetl ;  Merchants'  Bank  v.  Weill,  163  N.  Y.  400,  79  Am.  St.  Rep.  605,  57  K.  E. 
740,  AHirining  29  App.  Div.  114,  52  N.  Y.  Supp.  37,  holding  bona  fide  assi^ee 
of  niortgage  for  purchase  money  not  affected  by  parol  agreement  between  vendor 
and  vendee  that  sale  may  be  rescinded  in  two  years. 

5  L.  R.  A.  623,  WAHL  v.  BARKL'M,  116  N.  Y.  87,  22  N.  E.  280. 
Rcvleir   ot  order   deaylns   ncn-    trial- 
Cited  in  Townsend  v.  Van  Buskirk,  162  N.  Y.  267,  56  N.  E.  837,  holding  order 
of  appellate  division  for  new  trial   on  appeal  from   interlocutory  judgment   nol 
reviewable  in  Court  of  Appeals,  as  appeal  from  order  for  new  trial  upon  motion 
made  upon  exceptions,  where  order  did  not  dispose  of  exceptions. 
Contractu  ivlthln  atatnte  of   fpnnda. 

Cited  in  McGirr  v.  Campbell,  71  App.  Div.  86,  75  N.  Y.  Supp.  571,  hol.linc 
agreement  not  again  to  enter  into  or  oarry  on  business  sold,  for  twenty-seven 
months,  within  statute  of  frauds;  Butler  v.  Dinan,  47  N.  Y.  S.  R.  363,  19 
N.  Y.  Supp.  050,  holding  verbal  partnership  agreement  for  term  of  ten  years 
void;  Sanger  v,  French,  167  N.  Y.  234,  51  X  E.  079,  holding  that  partner  in 
going  concern  established  under  verbal  agreement  of  partnership  has  action  for 
equitable  accounting,  without  dissolution ;  Baker  v.  Codding,  41  N.  Y.  S.  R.  7S7. 
18  N.  Y.  Supp,  159,  holding  part  performance  will  not  take  contract  out  of  the 
statute:  Fanger  v.  Caspary,  87  .4pp.  Div.  419,  84  N.  Y.  Supp.  410,  holding  oral 
contract  made  December  30,  1900,  to  work  from  January  8,  1901,  to  following 
January,  void. 
FlnalltT    ot   acconnt   atated. 

Cited  in  Hale  v.  Hale,  14  S.  D.  64fl,  86  N.  W.  650,  holding  that  account  stated 
by  partners  will  not  be  opened  for  invesUgation  in  absence  of  mistake,  fraud,  or 
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duress,  even  in  action  for  accounting;  Abe  Stein  Co.  v.  Robertson 
313,  57  N.  Y.  Supp.  46,  holding  decision  of  broker  as  to  quality 
stipulated  as  final  in  contract  of  sale,  final  in  absence  of  frau 
collusion;  O'Brien  v.  New  York,  26  Misc.  221,  55  N.  Y.  Supp.  50,, 
w^ithout  jurisdiction   to   disturb  compromise  to  discharge  municii 
obligation  and  avert  apprehended  recovery  in  far  greater  amount; 
trie  Co.  V.  Nassau  Electric  R.  Co.  36  App.  Div.  613,  56  N.  Y.  Sup 
defendant  not  relieved  from  compromise  of  infringement  suit,  i 
lidity  of  plaintiff's  patent  subsequently  declared  invalid;  Zoebisch  i 
120   N.  Y.  417,  24  N.  E.  795,  and  Dovale  v.  Ackerman,  11  Misc. 
iSupp.   13,  holding  right  of  recovery  upon  substituted  agreement 
upon  validity  of  original  claim;  St.  Nicholas  Skating  &  I.  Co.  v. 
767,    56  N.  Y.   Supp.   1063,  holding  compromise  agreement  to  ]i 
repairs  precludes  inquiry  into  liability  for  injury;  Sears  v.  Gram 
U.    W.  20  Misc.  55,  45  N.  Y.  Supp.  331,  holding  insurer  liable 
agreement  to  pay  part  of  certificate  of  member  who  had  disappei, 
before,   although   he   subsequently   reappears;    Sioux   City   Stock 
Sioux  City  Packing  Co.  110  Iowa,  408,  81  N.  W.  712,  holding  lea 
entering  into  contract  for  occupation  thereof  with  third  party  p  i 
not  liable  upon  original  lease  upon  vacating. 

Mataal   pron&iaes   as   consideration. 

Cited  in  West  v.  Bannigan,  51  App.  Div.  331,  64  N.  Y.  Supp.  8  : 
Nat.  Bank  v.  Foster,  85  Hun,  377,  32  N.  Y.  Supp.  1031;  Struthe 
Hun,  262,  32  N.  Y.  Supp.  905,  —  holding  discharge  of  doubtful  cli 
sideration  for  third  party's  promise  to  pay  therefor;   Lawrence 
N.   Y.  S.  R.  957,  12  N.  Y.  Supp.  420,  holding  mutual  promises    : 
consideration;  Becker  v.  Fischer,  13  App.  Div.  559,  77  N.  Y.  S.  I  , 
Supp.  685,  holding  son's  indebtedness  under  partnership  agreemer  : 
sideration  for  father's  note  delivered  in  liquidation;  Chicago,  M.  &  I 
Clark,  35  C.  C.  A.  130,  92  Fed.  978,  holding  payment  of  unquest 
debt  presently  due  not  sufficient  consideration  for  release  of  otl:  i 
claims ;  McGlynn  v.  Scott,  4  N.  D.  24,  58  N.  W.  460,  holding  sui 
inary   lien,  when  in  fact  there  is  no  lien,  no  consideration  for    i 

Cited  in  note  (15  L.  R.  A.  439)  as  to  essentials  of  a  compromis  , 

Inconsistent    flndingrs. 

Cited  in  Cohoes  v.  Delaware  &  H.  Canal  Co.  134  N.  Y.  405,  31  I 
ing  court  compelled  to  accept  finding  most  favorable  to  a  | 
trial  judge  found  both  that  there  had  and  had  not  been  highw£ 
at  locus  in  quo;  Walrath  v.  Abbott,  85  Hun,  183,  32  N.  Y.  Supp.  i 
successful  party  entitled  to  benefit  of  finding  at  his  request,  ii  i 
other  findings;  Traders'  Nat.  Bank  v.  Parker,  130  N.  Y.  417,  29  ] 
ing  that  findings  of  fact  most  favorable  to  appellant  will  control  i 
so  inconsistent  as  not  to  be  reconcilable. 


5  L.  R.  A.  630,  JOHNSTON  v.  TRASK,  116  N.  Y.  136,  15  Am. 

N.  E.  377. 
Oral    promise    to    purchase. 

Distinguished  in  Chamberlain  v.  Jones,  32  App.  Div.  239,  52  ] 
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holding  oral  promise  by  one  recommending  purchase  from  third  party,  to  pur- 
chase bonds  at  promisee's  election,  not  enforceable. 

Scope  of  partner's  authority. 

Cited  in  Rumsey  v.  Briggs,  139  N.  Y.  330,  34  N.  E.  929,  holding  firm  liable  on 
partner's  individual  note  given  for  land  purchased  for  partnership  purposes. 

liacliea  in  exercise  of  option. 

Cited  in  Lang  v.  Severance,  28  N.  Y.  S.  R.  634,  8  N.  Y.  Supp.  238,  and  Crandall 
V.  Haskins,  10  N.  Y.  S.  R.  108,  holding  option  to  return  goods  purchased  must 
be  exercised  within  reasonable  time;  Catlin  v.  Green,  120  N.  Y.  446,  24  N.  E. 
941,  Affirming  6  N.  Y.  S.  R.  868,  holding  nine  years'  delay  to  exercise  option  to 
exchange  stock  for  bonds,  laches. 

6  L.  R.  A.  632,  HUGHES  v.  JONES,  ll6  N.  Y.  67,  15  Am.  St  Rep.  386,  22  X. 
E.  446. 

Followed  without  discussion  in  Stafford  v.  Morning  Journal  Asso.  68  Hun,  471. 
22  N.  Y.  Supp.  1008. 
Validity   of   contractu   or   deeds   of   Innatic. 

Cited  in  Carter  v.  Beckwith,  128  N.  Y.  316,  28  N.  E.  582,  holding  contract  of 
one  adjudged  a  lunatic,  absolutely  void;  Re  Lapham,  19  Misc.  75,  44  N.  Y.  Supp. 
90,  holding  contract  of  lunatic  before  inquisition,  but  within  period  covered  by 
findings  of  jury,  not  absolutely  void;  Ramsdell  v.  Ramsdell,  128  Mich.  116,  87 
N.  W.  81,  holding  deed  made  by  insane  person  in  lucid  interval  valid;  Blinn  v. 
Schwarz,  177  N.  Y.  260,  69  N.  E.  542,  sustaining  lunatic's  deed  ratified  after  re- 
gaining sanity. 

Cited  in  note  (19  L.  R.  A.  493 )  on  validity  of  deed  made  by  insane  person. 

Error*  considered  on  appeal. 

Cited  in  Wamsley  v.  Darragh,  14  Misc.  569,  35  N.  Y.  Supp.  1076,  holding 
relevancy  or  materiality  of  papers  offered  in  evidence  cannot  be  determined  on 
appeal  when  not  in  record. 

5  L.  R,  A.  636,  WILLIS  v.  SHARP,  116  N.  Y.  396,  22  N.  E.  149. 

liiability  of  decedent'*  estate  for  debts  contracted  b^  execntor. 

Cited  in  Willis  v.  Sharp,  124  N.  Y.  411,  26  N.  E.  974,  holding  person  selling 
goods  to  executor  continuing  business  of  testatrix,  imder  power  in  will,  not  en- 
titled to  payment  to  exclusion  of  creditors  of  testatrix;  Re  Stem,  2  Connoly,  205, 
9  N.  Y.  Supp.  445,  holding,  under  will  limiting  power  of  executor  in  continuin<r 
business  of  partnership  to  funds  already  invested,  person  subsequently  selling 
goods  to  firm  not  creditor  of  estate. 

5  L.  R.  A.  638,  LANDERS  v.  COOPER,  115  N.  Y.  279,  12  Am.  St  Rep.  801,  22 

N.  E.  212. 
Conditlonii   in   policy. 

Cited  in  England  v.  Westchester  F.  Ins.  Co.  81  Wis.  591,  29  Am.  St.  Rep.  917, 
51  N.  W.  954,  holding  policy  made  void  by  premises  remaining  vacant  and  un- 
occupied for  ten  days;  Aetna  Ins.  Co.  v.  Holcomb,  89  Tex.  412,  34  S.  W.  915, 
liolding  anient  of  insurance  company  not  required  to  inquire  as  to  encumbrances 
upon  application  for  insurance;  Mowry  v.  Agricultural  Ins.  Co.  64  Hun,  Ho, 
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18  N.  Y.  Supp.  834,  holding  execution  of  second  mortfijaj^e,  in  place  of  first  niort- 
<ra^,  which  was  known  to  agent,  not  increasing  amount  of  encumbrance,  did  not 
void  policy;  Arnold  v.  St.  Paul  F.  &  Af.  Ins.  Co.  106  Tenn.  532,  61  vS.  W.  1032, 
Isolding  additional  insurance  procured  by  owner  without  knowledge  of  prior  policy 
procured  by  agent  voided  latter;  Seibel  v.  Lebanon  Mut.  Ins.  Co.  16  Lane.  L.  Rev. 
357,  holding  further  insurance  effected  without  consent  of  insurer  voids  policy. 

Cited  in  note   (11  L.  R.  A.  34o)   on  conditions  in  insurance  policy. 

Distinguished  in  Mead  v.  Saratoga  &  W.  F.  Ins.  Co.  81  App.  Div.  284.  80  X.  Y. 
Supp.  885,  holding  compnny  liable  on  policy  on  meat  market,  erroneously  contain- 
ing words  "while  occupied  as  dwelling.*' 

KMtoppel    or   -vralT'er   of    Inanrcr. 

Cited  in  Schuyler  v.  Phoenix  Ins.  Co.  56  llun.  500.  10  N.  Y.  Supp.  205.  holding 
insurance  company  not  estopi)ed  to  deny  liability  for  damage  by  ice  because  it 
took  possession  of  boat  so  damaged  for  benefit  of  all ;  Power  v.  Monitor  Ins.  Co. 
121  Mich.  366,  80  N.  \V.  Ill  (dissenting  opinion),  majority  holuing  waiver  of 
further  insurance  pro])erly  submitted  to  jury. 

Cited  in  note  (5  L.  R.  A.  646)  on  estoppel  of  company  by  fraud  of  its  agent. 

TCffect    of   Other    Inanrance. 

Distinguished  in  De  Witt  v.  Agricultural  Ins.  Co.  89  Hun,  236,  36  N  Y.  Supp. 
570,  holding  purchaser  of  insuretl  property  not  the  "insured"  within  provision 
avoiding  policy  if  insured  procures  other  insurance,  though  mortgagee  subse- 
quently procures  indorsement  that  he  is  the  owner. 

Admliislbllity   of   parol   or  extrlnHtc   evidence   to   nlTect   contract. 

Cited  in  Woodard  v.  Foster.  64  Hun.  148,  18  X.  Y.  Supp.  834.  holding  parol 
evidence  to  change  absolute  title  in  fee  conveyed  by  deed  to  life  estate  inadmissi- 
ble; Saunders  v.  Agricultural  Ins.  Co.  167  N.  Y.  268,  60  X.  K.  635,  holding  ap- 
plication with  diagram  sent  to  insurance  company  admissible  b^v  c()m[)any  to 
«how^  what  was  intended  to  be  insured;  Mead  v.  American  F.  Ins.  Co.  13  App. 
Div.  481,  43  N.  Y.  Supp.  334.  holding  extrinsic  evidence  admissible  to  determine 
whether  other  insurance  means  policy  which  can  only  include  insured  property 
by  operation  of  law:  Providence  Washington  Ins.  Co.  v.  Board  of  Kducniion,  40 
W.  Va.  377,  38  S.  E.  670.  holding  verbal  agreement  waiving  right  of  in«<urer  to 
repair  or  rebuild,  contained  in  agreement  of  submission,  inadmissible;  Martin  v. 
Farmers'  Ins.  Co.  84  Iowa,  519,  51  X.  W.  29,  holding  parol  evidence  that  policy 
was  intended  to  cover  property  destroyed,  but  by  mistake  describcMl  other  prop- 
<»rty,  inadmissible;  INfyers  v.  Sea  Beach  R.  Co.  43  App.  Div.  576,  60  N.  Y.  Supp. 
284.  holding  parol  evidence  to  explain  property  included  in  lease  admissil)le; 
Harness  v.  Eastern  Oil  Co.  49  W.  Va.  248,  38  S.  E.  662,  holding  parol  evidence^  to 
vary  terms  of  lease  not  admissible;  Dady  v.  O'Rourke,  172  X.  Y.  453,  65  X.  E. 
•J73,  denying  admissibility  of  parol  proof  of  intention  to  buy  and  sell  such  stock 
as  owner  possessed. 

Cited  in  notes  (6  L.  R.  A.  41)  on  parol  evidence  to  explain  writing;  (6  L.  R. 
A.  33)   on  written  contracts  as  evidence. 

5  L.  R.  A.  641,  CRAFT  v.  SOCTH  BOSTOX  R.  CO.  150  Mass.  207,  22  X.  E.  920. 
<'orportttl«>nH;  authorlt;^  of  olHcera   to  make   nefcotlnble   paper. 

Cited  in  Merchants'  X'^at.  Bank  v.  Citizens'  Gaslight  Co.  159  Mass.  508.  38  Am. 
St.  Rep.  453,  34  X.  E.  1083,  holding  treasurer  of  manufacturing  and  trading  cor- 
L.  R.  A.  Au. — Vol.  I. — 43. 
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poration  presumed  to  have  authority;  City  Electric  Street  R.  Co.  v.  First  Nnr. 
Exch.  Bank,  G2  Ark.  37,  31  L.  R.  A.  536,  54  Am.  St.  Rep.  282,  34  S.  W.  89,  holdin- 
authority  of  president  and  secretary  of  railroad  to  make  promissory  note  f^'i 
company  not  presumed;  Jewett  v.  West  Somerville  Co-operative  Bank,  173  Ma^-. 
57,  73  Am.  St.  Rep.  259,  52  X.  E.  1085,  holding  treasurer  of  co-operative  bank 
without  authority  to  accept  order:  Helena  Nat.  Bank  v.  Rocky  Mountain  Teleiz 
Co.  20  Mont.  390,  63  Am.  St.  Rep.  628.  51  Pac.  829,  holding  authority  of  genera! 
manager  of  telegraph  company  not  implied;  Oak  Grove  &  S.  V.  Cattle  Co.  v. 
Foster,  7  X.  M.  661,  41  Pac.  522,  holding  treasurer  of  cattle  company  without 
implied  authority;  Edwards  v.  Carson  Water  Co.  21  Nev.  489,  34  Pac.  381,  holdini: 
note  in  name  of  water  company,  signed  by  president  and  secretary,  but  for  in- 
dividual debt  of  president,  not  corporate  act. 

Moneys  had  and  received. 

Cited  in  Media nics  Bank  v.  Woodw^ard,  74  Conn.  694,  51  Atl.  1084,  holdin^r 
party  liable  to  refund  moneys  procured  by  agent  upon  forged  note  in  his  name. 
although  innocently  received;  Re  Greene,  55  App.  Div.  480,  67  X.  Y.  Supp.  -201. 
holding  bank  not  entitled  to  set  off  overdrafts,  allowed  county  treasurer  to  covet 
up  defalcation,  against  obligation  for  moneys  wrongfully  loaned  bank  by  county : 
ITavens  v.  Bank  of  Tarboro,  132  X.  C.  222,  95  Am.  St.  Rep.  627,  43  8.  E.  63f». 
holding  bank. liable  to  pledgee  of  cashier  who  fraudulently  issued  to  himself  cer- 
tificates signed  by  president  in  blank.    • 

CittHl  in  footnotes  to  Soderberg  v.  King  County,  33  L.  R.  A.  670,  which  au 
thorizes  assumpsit  against  county  for  fees  erroneously  paid  by  sheriff  on    fore- 
closure  sale;    Behring   v.    Somerville,   49   L.   R.   A.   578,   which   denies    right   fi 
mortgagor,  compelled  to  pay   first  assignee,  to  recover  amount  previously    p.ii»i 
second   assignee   who  surrendered   mortgage. 

5  L.  R.  A.  643,  HAYES  v.  PRESS  Co.  127  Pa.  642,  14  Am.  St.  Rep.  874,  18  AtL 

331. 
IVorda    libelous    per    me. 

Cited  in  St.  James  Military  Academy  v.  Gaiser,  125  Mo.  525,  28  L.  R.  A. 
674,  46  Am.  St.  Rep.  502,  28  S.  W.  851,  holding  publication  which  must  nect — 
sarily  injure  one  in  his  trade  or  profession  is  actionable,  without  proof  of 
special  damage;  Meas  v.  Johnson,  185  Pa.  17,  42  W.  X.  C.  298,  39  Atl.  562.  hol.»- 
ing  publication  that  one  is  "a  first-class  fraud,  and  of  the  first  water,"  is  li- 
belous per  se;  Wood  v.  Boyle,  177  Pa.  630,  39  W.  N.  C.  131,  52  Am.  St.  Rc3>. 
747,  35  Atl.  853,  holding  publication  charging  manager  of  pipe  line  to  be  per- 
son "without  brains,  capital,  or  credit,"  with  having  failed  in  ever\^hinp  )u 
had  undertaken,  and  with  trying  to  steal  pipe  line  irom  poor  protlucers,  is  lilv-1- 
ous   per  se. 

Cited  in  footnote  to  Dun  v.  Weintraub,  50  L.  R.  A.  670,  as  to  what  con-it  i- 
tutes  libel  of  merchant. 

Cited  in  notes  (49  L.  R.  A.  612)  on  blacklisting  dealer  as  libel;  (16  L.  R.  A. 
625)   on  libel  by  filing  lien;    (9  L.  R.  A.  621)   on  libel  and  slander  in  general. 

Privileged     pablleatlona. 

Cited  in  Shelly  v.  Dampman,  4  Pa.  Dist.  R.  497,  1  Lack.  Legal  News,  78, 
holding  privileged  publication  calling  place  *'bawdy  house"  in  account  of  arrest- 
for    adultery. 
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Cited  in  footnotes  to  Nissen  v.  Cramer,  0  L.  R.  A.  780,  which  holds  relevant 
words  spoken  by  party  to  action  during  trial  privileged;  Billet  v.  Times- 
Oemocrat  Pub.  Co.  58  L.  R.  A.  62,  which  denies  privilege  as  to  publication  of 
reports  of  police  and  detective  officers  to  superiors;  Muetze  v.  Tuteur,  9  L.  R. 
^\.    86,   which   holds   bad   debtors*   list   libelous,   and   not   privileged. 

Cited  in  note  (13  L.  R.  A.  98)  on  fair  criticism  of  public  men  allowable. 

Office   of   innuendo. 

Cited  in  Collins  v.  Despatch  Pub.  Co.  152  Pa.  191,  31  W.  N.  C.  320,  34  Am. 
St.  Rep.  636,  25  Atl.  546,  holding  prool  of  innuendo  not  necessary  when  words 
complained  of  are  defamatory  and  actionable  on  their  face. 

I'^flTect    of    headline*    to    publication. 

Cited  in  Landon  v.  Watkins,  61  Minn.  142,  63  N.  W.  615,  holding  headlines 
may   render   publication    libelous   which   without   them   might   not   be   so. 

Pnltllcation  of  aame  libel  by  other  parties  as  defense. 

Cited  in  Palmer  v.  New  York  News  Pub.  Co.  31  App.  Div.  213,  52  N.  Y.  Supp. 
.">39,  holding  evidence  of  same  publication  in  other  newspapers,  against  which 
similar  actions   had   been   begun,   not  admissible   in  mitigation. 

Cited  in  footnotes  to  Morning  Journal  Asso.  v.  Rutherford,  16  L.  R.  A.  803, 
which  authorizes  punitive  damages  against  newspaper  reprinting  stories  of 
flopement,  without  inqujry;  Brewer  v.  Chase,  46  L.  R.  A.  397,  which  sustains 
liability  of  author  of  libelous  articles  stating  that  he  is  informed  that  certain 
things  have  occurred. 

r>  L.  R.  A.  646,  KISTER  v.*LEBANON  MUT.  INS.  CO.  128  Pa.  553,  16  Am.  St. 

Rep.   696,    18   Atl.   447. 
Conditions    in    policy. 

Cited  in  Moore  v.  Niagara  F.  Ins.  Co.  199  Pa.  53,  85  Am.  St.  Rep.  771,  48 
Atl.  869,  holding  recovery  cannot  be  had  on  policy  when  property  remained 
vacant  for  ten  days;  Georgia  Home  Ins.  Co.  v.  Stein,  72  Miss.  949,  18  So.  414, 
holding  policy  not  avoided  by  second  mortgage  on  insured  property  which  did 
not  increase  amount  of  encumbrance  at  date  of  policy;  (iorman  Ins.  Co.  v. 
Kverett,  18  Tex.  Civ.  App.  517,  46  S.  W.  95,  holding  knowledge  of  subagent  is 
notice  to  company  of  encumbrance  existing  on  issuance  of  policy;  Koshland  v. 
Home  Ins.  Co.  31  Or.  320,  49  Pac.  864  holding  mortgage  given  in  lieu  of  ex- 
isting encumbrance,  known  to  company,  does  not   void   policy. 

Cited  in  notes  (20  L.  R.  A.  400)  on  effect  of  condition  against  encumbrance 
on  renewal,  substitution,  or  alteration  of  encumbrance  on  insured  property; 
(  8  L.  R.  A.  73)   on  breach  of  condition  in  policy  as  to  encmnbrances. 

Company    estopped    by    acts    of    axent. 

Cited  in  McElroy  v.  British  America  Assur.  Co.  36  C.  C.  A.  625,  94  Fed. 
1000,  holding  insured  not  prejudiced  by  mistake  or  fraud  of  insurance  agent  in 
not  writing  contract  according  to  information  furnished  by  insured;  Bernard 
v.  United  L.  Ins.  Co.  17  Misc.  119,  39  N.  Y.  Supp.  356,  holding  stipulation 
that  one  taking  application  shall  be  regarded  as  agent  of  insured  does  not 
apply  to  one  acting  within  scope  of  authority  previously  conferred;  Gould  v. 
Dwell  ing'-House  Ins.  Co.  134  Pa.  590,  26  VV.  N.  C.  168,  19  Am.  St.  Rep. 
717.  19  Atl.  793,  holding  policy  issued  with  knowledge  of  encumbrances,  which 
though  changed  were  not  added  to,  valid;  Supreme  Lodge  K.  of  P.  v.  Withers, 


177  U.  S.  271,  44  L.  ed.  707,  20  Sup,  Ct.  Ri-p.  Oil,  holding  insure*]  not  res^p--! 
eible  for  fnilure  ot  Hrcrctni'y  of  locul  biiinL'li  to  remit  dues  to  Hupreme  liwi,;'  - 
Murpliy  V.  Independent  Ordrr  of  S.  &  D.  of  1.  of  A.  77  Miss.  841,  50  L.  li.  A. 
117,  27  So.  (124,  holding  ^uliordinntp  lodges  agents  of  grand  lodge  of  bmi-;> 
Hopiety  in  reH|)Fct  to  i-ollcction  of  asseBsmerts;  Dotvljng  v.  Meri'linnts  Ins.  i  ■. 
IIIH  I'a.  23!),  31  Atl.  10H7.  holdinR  irsuranep  eompnnv  liound  by  poUcj-  issued  V. 
its  agent  witli  niiadeseription  not  rend  to  insured;  Reed  v.  Equitable  F,  &  M. 
Ins.  Co.  17  R.  I.  73H,  18  L.  R.  A.  4!)B,  24  At),  833,  holding  information  nuppli.  . 
agent  ot  company  of  existence  of  prior  poliey  doe*  not  waive  condition  as  t^t 
other  insurance;  Given  v.  Rcttew,  102  I'n.  B43,  2ft  Atl.  703,  holding  rc«-iv.r 
of  mutual  insurance  eonipany  cannot  change  nonasRessnhle  into  Asse!>snble  j>  ' 
icy:  Meyers  v.  Lebanon  Mut.  Ins.  Co.  33  W.  N.  C.  30,  holding  company  boiin  ; 
by  agent's  acceptance  of  unrcsponrtive  answer  as  to  bow  niucli  remains  iin 
insured;  Mullen  v.  Union  Cent.  L.  Ina,  Co.  7  Kuip,  424,  denying  policy  avoid. ■■J 
by  agent's  incorrectly  writing  anaivera  by  applicant;  Carnes  v.  Farmrrs'  >~. 
Ins.  Co.  20  Pn.  Super.  Ct.  041,  holding  agent's  omission  of  name  of  one  ir 
Bured  not  avoid  poliey;  Zimmer  v.  Central  Acei.  Ins.  Co.  207  Pa.  478,  SO  Ail 
1003,  holding  policy  not  voided  by  agent's  failure  to  attach  correct  <-i>py  <( 
application:  Givaltney  v.  Provident  Sav.  Lite  Asstir,  Soc.  132  N,  C.  928.  4*  S. 
E.  Orin.  holding  company  estopjied  to  object  to  parol  evidence  by  agent's  dj-livi-ri 
of  policy  fraudulently  executed,  ditferent  from  afrreement;  McMastcr  v.  Ne"- 
York  I,.'  Ins.  Co.  40  C.  C.  A.  U«,  !)l!  Fed.  884  (di-^senting  opinionl.  niajori'-. 
holding  that  parol  agreement   with   agent   cannot  alter   terms  of   policy. 

Cited  in  notes  |5  L.  R,  A.  038)  on  insurance  contract  cannot  be  varied  in 
its  terms;  10  L.  R.  A.  45)  on  paro)  evidence  as  to  written  contract;  i7 
L.  R.  A.  218,  21i>l  on  responsibility  of  insurance  company  for  acts  of  it.^ 
ngcnl;  ( li:  I..  R.  A.  Sti)  on  effect  of  knowledge  by  insurer's  agent  of  fal-ili 
of    HtiiUnicnts    in    application. 

Distinfiuisbeii  in  Sitier  v.  Spring  Garden  Mut.  F.  Ins.  Co,  18  Pn.  Super.  C:. 
144,  holding  notice  of  eneuuibranec  to  agent  as  secretary  of  loan  association  tn-: 
notice  to  him   na  agi'nt   of  in.*uranee  company, 

5  L.  R.  A.  fi4fl,  BOULTON  CAl!Ht)N  (.'O.  v.  MILLS.  73  Iowa,  400.  43  N.  U".  -ino, 
Slockholdrr's    llnbllltr. 

Cited  in  footnote  to  Rider  v.   Frile 
holder  assigning  to  ini<olveut  person  i 

Cited  in  Stout  v.  Hubbetl,  104  Iowa.  1303,  73  X.  W.  lOflO.  holding  mere  i*- 
Buance  of  stock  as  full  paid  in  p-.iynient  of  overvalued  property,  no  defense  in  mic- 
tion by  ercdilors:  (iilkic  &  A.  Co.  v.  DaHHiin  Town  4  (ias  Co.  4(1  Ne!..  3.-.I1.  lU 
N.  W.  078.  McChire  v.  Paducah  Iron  Co.  !10  Mo.  App.  .IS.i ;  State  Tra.^t  ( •-.  .. 
Turner,  111  lown,  671,  53  L.  R.  A.  I3H,  82  N.  W.  102(1,  —  holding  Rt<*kl..dd.T 
liable  to  crcilitors  for  i^ilTcrcnce  between  nclual  and  pretendeit  value  of  proji 
eriy  for  wliicli  liis  stock  was  received;  \'Bn  Cleve  v.  Bcrkey.  143  Mo.  IIO.  42 
L.  R.  A.  507.  44  S.  W,  743,  holding  purclinscr  of  stock  with  notice  of  is,suan." 
for  worthless  invention  liable  to  creditors  for  unpaid  subscription,  notwilh 
standing  belief  in  value  of  property;  Peninsular  Sav,  Bank  v.  Black  Ylag  Stove 
Polish  Co.  105  Mich.  .^38,  03  N.  W.  514,  holding  sloeklioUler  liable  for  sub- 
scription for  stock  issued  full  paid  in  consideration  of  services  whicli  took  do 


t  iuie  from  repultir  emplojincnt ;  Wisiiard  v.  Hnnsm,  9!1  Iowa,  311,  61  Am.  St, 
r{t?p.  238,  Cfl  S.  W.  mi,  holding  one  rtTPivine  stock  for  Kronsly  overvnlucd  con- 
T'idc^rn.tioii  linble  un  (^jrporntiuTi'tt  imtobtcdncHfl  existing  before  liia  transfer  of 
IioI^lingH   to  insolvent   assigiiee. 

Cited  in  footnotes  to  Elyton  Land  Co.  v.  Birniing-liam  AVurehonse  A  Elevator 
<  'o.  12  L.  R.  A.  307.  whioli  liolda  Biilworibers  linble  to  erpditOTs  where  titoek 
I>:i  id   for  by  eonveynree  of  land  worth  only  amount  assnmnj  by  eorjMiration. 

Cited  in  note  (42  L.  R.  A.  021)  as  to  how  far  tbc  payment  for  atoek  in  a 
<-<n-porntion  by  a  transfer  of  property  will  protect  the  sliarebolder  against  cred- 
Wora   of  tlie  eompany. 

IJistinKiiislied  in  Llark  v.  Bever.  13D  V.  S.  11^,  .13  L.  ed.  97,  U  Sup.  ft.  Rep. 
4ns,  hnldinK  member  of  <-<m^^trnclion  eompany  receiving  payment  in  worth- 
lt.,43  railway  stork  nt  20  per  rent  of  par  not  li'tble  under  Iowa  statute  to  cred- 
itors   for   remaining  80   per   rent. 

C'ttitltal  atock  all   IruBt   fnud. 

Cited  in  footnotes  to  0'Bea,r  Jewelry  Co.  v.  Volfer.  28  L.  R,  A.  707,  which 
liolds  property  of  insolvent  imrporation  not  trust  fund  e\eept  for  administration 
for  equal  benefit  of  creditors;  Hospes  v.  Nortliwestern  Mfg.  &  Car  Co.  15  L, 
K.  A.  470,  which  holds  creditor's  right  to  eompel  payment  for  bonus  stock  does 
not    rest  on  trust-fund  doetrine. 

stockbolder'BBFt-ofl. 

Cited  in  Colorado  Fuel  &  Iron  Co.  v.  Sedalia  Smelting  Co.  13  Colo.  App.  470, 
r>9  Pac.  222,  and  Tama  Water-Power  Co.  v.  Hopkins,  70  Iowa,  657,  44  N.  W. 
797,  holding  stockholder  rimnot  otlwrt  debts  due  from  company  against  liabil- 
ity to  creditors  for  unpaid  stock;  Bausnian  v.  Kinnrar,  24  C.  C,  A.  475.  48  U. 
S.  App.  312,  78  Fed.  174.  holding  ^.trnkl^oider  ciinnot  set  off  debt  from  eiirpora- 
tion    as  against  unpaid  subscription,  after   insolvency  and  suit  to  wind   up. 

Itemedy    br    •x^tton    BKnlnM    utockbolder. 

Cited  in  Nation:il  I'nrk  liauk  v.  Fenvey,  04  Fed.  n22.  holiling  judgment  debt- 
or haa  remedy  nt  law  to  euforre  stm-k  bolder 'a  stntutory  liability  for  corpora- 
tioD's  judgment  dibt  to  extent  of  unpaid  subscription. 

5  L.  E.  A.  652,  KKLl.V  XAIL  &  IRON  CO.  v.  LAWRENCE  FURNACE  CO.  4t! 

Ohio   St.   544.   22   N.    K.   ii;in. 
.\bnn4loiinient    ot    pa  blip    hlK-hirayH, 

Cited  in  Weston  v.  Rnl«Imi.  4H  W.  Va.  IH4.  36  S.  E.  446,  holding  nbandon- 
iiient  of  public  street  not  iniplieii,  and  statute  of  limitaiiona  does  n'ot  tun 
jij^ainst  easement  in  public  street;  l.nke  Shore  &  M.  S.  K.  Co.  v.  Cleveland,  1 
Ohio   N.   P.   19,   holding  nonnner  of  sirert   showed   aliandonment. 

Cited  in  notes    (18  1,.  R.  A.  542l    on  effect  of  nonusrr  of  easement;    (2fi  L.  R. 
A.   453)    on   alinndoiimcnt   of  higbwiiy  by  nonuspr  or  otherwise  than  by  act  ot 
public  authorities;    (9  L.  R.  A.  05)   on   highway;   right  of  public  to  use  of  its 
entire   width. 
St«tn(e    of  Ilmltattona. 

C^ted  in  Fries  v.  Wheeling  &  L.  E.  R.  Co.  56  Ohio  St.  148,  46  N.  E.  51«, 
!iolding  demurrer  setting  up  statute  nt  limitations  to  claim  for  compensntion 
tor   land   taken   by   railway,   not   well   taken. 
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5  L.  R.  A.  654,  MOORE  v.  WILLIAMS,   115  N.  Y.  586,   12  Am.   St.    Rep.    S44. 
22   N.   E.   233. 

Good   and   marketable    title. 

CitcKl   in   Brokaw   v.   Duffy,    165   N.  ^Y.   399,   59   N.   E.    196.   holdincr    title    r  ■* 
marketable  where   lunacy   proceedings  against  vendor's  grantor   are   thr<*at»'^nf   . 
and  there  is  sufficient  evidence  to  raise  reasonable  doubt  of  his  sanity:    I>rf>_-' 
V.   Cree,   27   Jones   &   S.   277,    14   N.    Y.   Supp.   300,   holding   vendee   entith^i    t 
rescind   sale   by   party   claiming   title   under   deed   by   executors   against     parri  - 
in  provision   under  unrecorded   conveyances  by   testator;    Simon   v.    V"aiitler^-t=i  i . 
155  X.  Y.  381,  63  Am.  St.  Rei)(|683,  49  N.  E.  1043,  holding  existence  of   aeti*T 
and    lis    pendens    sufficient    to    support    rescission    by    vendee    and    recover v     <*t 
part  pajTiient,  irrespective  of  validity  of  cause  of  action;   Priessenger  v.    Sharp 
27  Jones  &  S.  316,  14  N.  Y.  Supp.  372,  holding  vendee  entitled  to  rescind   pur 
chase   from   trustee   claiming  title   under   sale   of   trust   property   to    )iinis<*lf    i: 
violation  of  statute;  Zorn  v.  McParland,  8  Misc.  130,  28  N.  Y.  Supp.  48-5,  hnl.l 
ing  vendee  entitled  to  rescind  where  outstanding  mortgage  of  record   though   in 
fact  satisfied,  but  record  of  satisfaction   refused  by  reason  of  clerical    <»rror    it. 
names;    Ingalls   v.   Hahn,   36   N.    Y.    S.    R.    772,    12   N.    Y.    Supp.   78G,    holdiru- 
vendee  may  rescind  sale  by  party   holding  record   title   as   trustee,   where    df-.^  I 
tendered  recites  that  vendor  is  not  trustee  but  owner  in  his  own  ri«^ht,    thoiic*' 
executed   both   as  trustee  and   individual   right;    Kountze   v.   Helmutli,   67    Hun 
347,  22  N.  Y.  Supp.  204,  holding  vendee  entitled  to  rescind  where  vendor's  ti- 
tle  is   subject   to   restrictive   building   covenants   running   with    the   land ;     IL'ir 
rass  V.  Edwards.  94  Wis.  464,  69  N.  W.  69,  holding  vendee  entitled   to    res<-iii  i 
where   deed   offered   bv   sfrantor   of   doubtful   validitv  by   reason   of  insufTicieni-\ 
of  attestation  to  grantor's  signature;   Eraens  v.   St.  John.  79   Hun,   102,    :*0    N 
Y.    Supp.    655,   holding  agent   to   exchange   realty   not   entitled   to   comnn-i>i<.ii- 
where  property  offered  by  him  not  marketable  by  reason  of  question   as    to  ur 
thority  of  executor  to  exercise  power  of  sale  after  election  of  devisees  to   t.^k 
under  will;  Warren  v.  Banning,  50  X.  Y.  S.  R.  812.  21   X.  Y.  Supp.  Si<3,   hol- 
ing vendee  entitled  to  rescind  where  vendor  failed  to  disclose  that  his  riijht  n- 
executor  to  sell  was  involved  in  litigation  at  time  of  sale;   Weinstock  v.    Levi- 
aon.  26  Abb.  X.  C.  245,  20  Civ.  Proc.  Rep.  1,  37  X.  Y.  S.  R.  561,  14  X.  Y.  Suj.- 
64,  holding  vendee  entitled  to  rescind  where  title  of  vendor  was  derived   un«l»" 
infancy    proceeding,    validity    of    which    is    questionable;     Moskowitz    v.     Horn- 
berger,  20  Misc.  563,  46   X.   Y.   Supp,   462,   holding  title  acquired   through   cor 
porate  grantor  taking  in   excess  of   power,  marketable  where  neither   state  n^r 
heirs  attacked  same  during  fifteen  years;   Reynolds  v.  Strong.  82  II un.  207.  31 
N.  Y.  Supp.  329,  holding  vendee  entitled  to  rescind  where  validity  of  vendor '-j 
title    dependent   upon    undecided    question    whether   wife   accepted    provision    of 
husband's  will  in  lieu  of  dower;  Marshall  v.  Wenninger.  20  Misc.  530,  46  X.  Y. 
Supp.   670,   holding  vendee   entitled   to   rescind   where   title   of   vendor   rests  on 
deed  conveying  by  reference  to  chart  which  shows  dedication  of  part  for  high- 
way, though  evidence  discloses  nonuser  for  twenty-five  years;   Miner  v.  Hilton, 
15    App.    Div.    69,    44    N.    Y.    Supp.    155,    holding    vendee    entitled    to    resoin<i 
where  building  bought  encroached  2y3  miles  on  adjoining  lot,  to  which  vendor 
could  not  give  title,  though   there  was  evidence  of  occupancy   for   a   statutory 
period;    Snow   v.   Monk,   81   App.   Div.   210,   80   X.   Y.   Supp.   719,   holding  tlmt 
2-inch  encroachment  of  wall  renders  premises  unmarketable;   Zimker  v.  Kuelin, 
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113  Wis.  424.  88  N.  W.  605,  holding  party  entitled  to  rescind  contract  for  ex- 
ohange  of  land  requiring  "record  title,"  where  title  offered  by  other  party 
r«-»sts  partly  upon  adverse  possession;  Hamershlag  v.  Duryea,  38  App.  Div.  132, 
o6  N.  Y.  Supp.  615,  holding  vendee  entitled  to  rescind  where  vendor's  ti- 
ttle dependent  upon  adverse  possession  under  conveyance  of  whole  title  by 
tenant  in  common,  but  evidenced  by  no  act  of  ownership  inconsistent  with 
ootenancy  by  another;  Ruess  v.  Ewen,  34  App.  Div.  486,  54  N.  Y.  Supp.  357, 
holding  vendee  entitled  to  rescind  where  vendor's  title  dependent  upon  adverse 
possession  after  expiration  of  lease,  to  support  which  parol  evidence,  subject  to 
•contradiction,  is  necessary;  Weinstein  v.  Weber,  178  N.'  Y.  101,  70  N.  E.  115, 
holding  purchaser  not  required  to  take  title  dependent  upon  parol  evidence 
for  completeness;  Home  v.  Rodgers,  113  Ga.  227,  38  S.  E.  768,  holding  vendee 
<»n titled  to  such  title  as  a  reasonably  prudent  person  would  accept,  under  agree- 
ment for  "good  and  sufficient  warranty  deed  in  fee  simple,"  Weil  v.  Radley, 
31  App.  Div.  27,  52  N.  Y.  Supp.  398,  holding  vendee  not  entitled  to  rescind 
for  lack  of  record  title  to  strip  of  land  covered  by  building,  where  actual 
title  thereto  is  in  vendor  by  adverse  possession  for  statutory  period;  Schenck 
V.  Wicks,  23  Utah,  583,  65  Pac.  732.  holding  vendee's  interest  in  land,  subject 
of  sale,  not  lost  by  default  in  payment  of  purcliase  money  notes  where,  before 
maturity,  vendor  has  mortgaged  land  to  third  party;  Turner  v.  Walker,  40 
Misc.  380,  82  N.  Y.  Supp.  340,  holding  that  easement  for  railroad  right 
of  way  renders  title  unmarketable;  Bash  v.  Cascade  Min.  C'o.  29  Wash.  55,  70 
Pac.  487,  holding  that  contract  to  convey  mining  claim  by  "sufficient  deed  in 
fee  simple"  means  what  title  vendor  has,  vendee  knowing  condition  of  title; 
Jay  V.  Wilson,  91  Hun,  306,  36  N.  Y.  Supp.  186  (dissenting  opinion),  majority 
liolding  vendee  not  entitled  to  rescind  where  record  title  clear,  though  deed 
outstanding  antedating,  but  not  recorded  until  after,  that  under  which  vendor 
t:"laiins. 

C?ited  in  footnote  to  Rife  v.  Lybarger,  17  L.  R.  A.  403,  which  holds  vendor 
l,ound  to  tender  only  marketable  title  in  absence  of  stipulation. 

Cited  in  note   (12  L.  R.  A.  24G)   on  rights  and  remedies  of  vendee. 

Distinguished  in  I.add  v.  ^^'eiskopt,  02  Alinn.  37,  04  N.  W.  99,  holding  vendee 
i\ot  entitled  to  rescind  where  only  defect  is  doubt  as  to  construction  of  probate 
court's  decree,  determinable  finally  by  court;  Blanck  v.  Sadlier,  153  X.  Y.  556, 
40  L.  R.  A.  668,  47  X.  E.  020,  holding  purchaser  at  auction  sale  subject  to  out- 
.standing  mortgage  not  entitled  to  repudiate  to  recover  back  deposit  and  expenses 
on  ground  that  mortgage  payable  only  in  gold;  Greenblatt  v.  Hermann,  144  N.  Y. 
20,  38  N.  E.  966,  holding  mere  possibility  of  heirs  not  joined  in  conveyance  in- 
.^ufficient  to  render  title  unmarketable  and  warrant  recovery  of  partial  payments 
1)V  vendee:  Duluth  Loan  &  Land  Co.  v.  Klovdahl.  55  Minn.  343,  56  X.  W.  1119, 
holding  vendee  not  entitled  to  abandon  on  ground  of  encumbrance,  if  same  re- 
movable by  solvent  vendor  before  time  for  execution  of  deed;  Darrow  v.  Cornell, 
30  App.  Div.  119,  51  X.  Y.  Supp.  828,  holding  vendee  not  entitled  to  damages  for 
breach  of  contract  of  sale  where  no  tender  and  demand  for  performance  made  at 
date  for  completion  of  sale;  Duncan  v.  Gisborn,  17  Utah,  211,  53  Pac.  1044, 
holding  vendee  barred  by  statute  of  limitations  where  action  to  recover  partial 
payments  not  brought  within  statutory  period  after  failure  of  vendor  to  furnish 
required  title. 


Cited  in  irving  v.  Campbell,  121  N.  Y.  357,  8  L,  R.  A.  021,  24  N.  E.  821,  hold- 
ing vendor  not  cntilletl  to  spccifie  pprfitnnnnee  of  sale  wlipre  deed  undpr  whioii 
lie  claimed  was  not  entitled  to  record  by  reason  of  infiutlieieni  aeknowledgnient : 
Tajlor  V.  Chamberlain,  6  ^pp.  Div.  39,  39  N.  Y.  Supp.  737.  holding  vendor  mn- 
not  xpecificully  enforce  sale  wlierc  title  dcpeiident  upon  piirehnne  in  probata  pr» 
eeedings,  valid  only  under  certain  circumstanoes  not  shown  by  deod  to  e\i>*T ; 
Aldrich  V.  Bailey,  28  K.  Y.  S.  R.  573,  8  N.  Y.  Supp.  ^3.),  holding  vendor  not  en- 
titled to  specific  performance  of  sale  contract  nliore  title  attacked,  prior  to  salt-. 
by  heirs  of  former  owner  on  ground  that  deed  by  latter  void  for  incapacity  i'' 
execute  conveyance;  Vought  v.  Williams,  120  N.  Y.  257,  8  L.  R.  A.  592,  17  Am, 
St,  Rep.  034,  24  N.  E.  30,"),  holding  vendor  not  entitled  to  specific  pcrformanc- 
wliere  plaintiff's  grantors  claim  title  under  deed  from  heirs  at  law  of  prior  owTier. 
but  fail  to  show  conveyance  of  interest  of  one  who  had  disappeared  many  years 
l>eforc  and  had  not  l)een  heard  of  since;  Heller  v.  Cohen.  15  Misc.  384,  36  N.  Y. 
Supp.  608,  holding  vendor  not  entitled  to  specific  performance  where  <leed  on 
partition  sale  under  which  he  claimed,  changed  former  description  by  be;;innin^ 
at  different  corner  of  intersection  of  streets,  and  portion  of  propertj-  was  elninin) 
only  by  adverse  possession;  Davis  v.  Watson,  89  Mo.  App,  25,  holding  ven  lor'-: 
petition  to  enforce  sale  of  interest  in  land  insufficient  where  no  nvermi'nt  if 
good  and  suflicient  title,  though  deed  tendered;  Ciltner  v.  Rayl,  93  Iowh.  IP. 
61  N.  W.  225,  holding  vendee  not  entitled  to  specific  performace  after  abandon- 
ment for  failure  of  vendor  to  secure  quitclaim  deed  demanded  to  perfect  title: 
Seidelbach  v.  Knnggs,  44  App.  Div.  172,  00  N,  Y.  Supp.  774  (dissenting  opinioni. 
majority  holding  vendor  entitled  to  specific  performance  where  his  title  deriveJ 
from  ben  fi        es      dyt      ttl     ght      tedl      t] 
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5  L.  R.  A.  059,  DIXON  v.  WHITE  SEWING  MACH.  CO.  128  To.  39; 

St  Rep.  68,3,  18  Atl.  502. 
Wken    action    of    trenpann    will    He. 

Cited  in  Kitchen  v.  McCloskey,  150  Pa.  383,  30  W,  N.  C.  484,  30  Am 
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811,  24  Atl.  688,  holding  owner  of  horse  seized  and  sold  by  sheri 
ixgainst  stranger  can  bring  action  of  trespass  against  sheriff. 

Cited  in  footnote  to  Vickery  v.  CraM'ford.  49  L.  R.  A.  773,  whi 
not  protected  by  writ  of  sequestration  in  seizing  property  of  stra 

^Viriiat  subject  to,  and  Munelency  of,  levy. 

Cited  in  Miller  v.  Westerhoflf,  14  Pa.  Super.  Ct.  610,  18  Lane.  L 
\ng  goods  in  hands  of  sheriff  under  prior  levy  are  bound  by  a  sec 
clAte  of  deliver\';  McCleaster^s  Estate  15  Pa.  Co.  Ct.  124,  3  Pii 
Holding  mere  formal  levy  without  having  goods  in  possession  or 
against  assignment  for  creditors;  Glazier  v.  Sawyer,  11  Pa.  Co 
Dist.  R.  37,  holding  title  of  purchaser  subsequent  to  execution 
feated  where  no  levy  had  been  made. 

Cited  in  footnote  to  Battle  Creek  Valley  Bank  v.  First  Nat.  Bfi 
124,  which  holds  physical  seizure  or  dispossession  essential  to  levy 
chattels. 

Distinguished  in  Richards  v.  Miller,  11  Pa.  Super.  Ct.  231,  ho 
of  g'oods  by  purchaser  on  execution  sale  estops  him  from  assertii 
fact  sold. 

5  L.  R.  A.  661,  GROFF  v.  BIRD  IN  HAND  TL'RNP.  00.  128  Pa.  : 

Affirmed   without 'opinion   by   majority    on    reargument   in    l! 
Atl.  834. 
TVhnt    property    may    be    condemned. 

Cited  in  Scranton  Gas  &  Water  Co.  v.  Northern  Coal  &  1.  Cc 
W.   N.  C.  283,  73  Am.  St.  Rep.  798,  43  Atl.  470,  Reversing  3  U  > 
309,  holding  railroad  cannot  condemn  land  of  gas  company  neco? ; 
present  and  future  use,  for  reasons  of  convenience  and  economy;    • 
Co.  V.  Philadelphia  &  R.  Terminal  Co.  10  Pa.  Co.  Ct.  28,  28  \V 
taining  railroad  company's  right  to  condemn  property  of  market 
adelphia  Water  Supply  Co.  v.  Susquehanna  Canal  Co.  4  Pa.  Di 
ing  right  of  water  company  to  appropriate  entire  real  estate  of 
L-ehigli  Coal  &  Nav.  Co.  v.  Scranton  Gas  &  Water  Co.  6  Pa.  Di  i 
ing  water  company's  appropriation  of  flood  water  detrimental  to 
tion  company;  Trenton  Cut-Oflf  R.  Co.  v.  Newtown  Electric  Str  i 
Dist.   R.  552,  denying  right  of  one  railw^ay  company  to  occupy 
without  permission;  Western  U.  Telog.  Co.  v.  Pennsylvania  R.  Cc 
123  Fed.  37,  Affirming  120  Fed.  377.  33  Pittsb.  L  J.  N.  S.  245, 
telegraph  company  which  had  occupied  railroad  lands  under  com 
right  of  way  after  termination  of  contract. 

Cited  in  note   (13  L.  R.  A.  432)   on  property  which  may  be  co  , 
Distinguished  in  Pittsburgh  Junction  R.  Co.  v.  Alleglieny  Vail  < 
307,  29  W.  N.  C.  229,  23  Atl.  313,  upholding  right  to  make  neoc 
another  railroad's  yard,  upon  elevated  structure. 

— —  Turnpike    caaes. 

Cited   in  Philadelphia,  B.  &  B.  M.  Turnp.  Co.  v.  Bryn  Ma^  ; 
^lontg.   Co.  L.   Rep.   117,   upholding  water  company's   riglit  to   ! 
turnpike;  Com.  v.  Philadelphia,  B.  &  B.  M.  Turnp.  Co.  12  Pa.  ( 
Dist.  R.  12,  31  W.  N.  C.  529,  upholding  amendment  of  turnpike  ( 


pxtendinp  line  to  take  free  public  roads;  U>nger  v.  RoJirer,  3  Pa.  Super.  Ct. 
500,  40  \V,  X,  C,  111,  14  Lane,  U  Rev.  147,  liolding  owneri  of  turnpike  road  sub- 
stituted for  township  road  not  liable  for  intprferenoe  with  abutter's  drain: 
Blnkoly  v.  Deliiu-arc  A  H.  Canal  Co.  2  Lack.  Legal  News,  86;  Jli-Maims's  Appi-al. 

5  Pa.  Sii|WT.  Ct.  6'J,  10  W.  N.  C.  48.%  28  Pitlsb.  L.  J.  X.  S.  61,  susUininp  tnmpilc 
company's  riplit  to  condemn  private  property  for  road  purposes;  Xe^inger  t. 
Clay  &  H.  Tiimp.  Co.  203  Pa.  207,  .)2  Atl.  107,  Affirming  19  Lane.  L.  Rev.  UH. 
denying  injunction  n|[ainst  turnpike  compnny'^t  operation  of  road  without  payinc 
for  previous  improvements,  after  delay  of  sixteen  years. 

Distinguished  in  Seliload  v.  Clay  4  H.  Tump.  Co.  16  Lane.  L.  Rev.  2S3.  di-nyin? 
turnpike  company's  right  to  appropriate  abandoned  road  without  paying  tor  pre- 
vious maintenance. 

Bnjolnluff   DnaattaorlHed  act*. 

Cited  in  Plymouth  T«p.  v.  Chestnut  Hill  &  N.  R.  Co.  108  Pa.  188.  36  W.  N.  C. 
320,  32  Atl.  10.  upliotding  township's  right  to  restrain  construction  of  titri"* 
railway  after  revocation  of  consent  for  failure  to  complete  line  within  time  fixed  : 
Conestopa  A  B:  S.  Valley  Turnp.  Road  Co.  v.  Ijincaster.  B  Lane.  L.  Rev.  2;lU. 
denying  injunction  against  removal  of  loll  gate  after  delay  of  twenty-one  year*. 

6  L.  R.  A.  604,  PLAISTED  v.  HAIR,  l.iO  Mass,  275.  22  N.  E,  021. 
HarPlnice    alTppllnK    riKhl-    nnd    lliil>llttl». 

Cited  in  Southworth  v.  Edmnnds,  lri2  Mass.  206.  9  L.  R.  A.  110.  2.-i  X.  E.  100, 
holding  tax  properly  assessed  to  husband  of  owner  of  premises  bj-  unreporde-l 
d«ed.  occupied  liy  him  as  head  of  family;  Kircligassner  v.  Roilick,  170  Mass.  a4-">. 
49  N.  E.  1015.  holding  heir  cannot  recover  fi)r  occupation  of  home  by  husband 
of  doivress  in  jiossession  by  consent  of  heir. 

Cited  in  footnote  t«  Peaks  v.  Hutchinson.  .'iO  L.  R.  A.  270.  which  sustnm:. 
wife's  contract  to  permit  husband  to  erect  building  on  her  land  which  shall  re- 
main his;  Blackburn  V.  Thompson.  HH  L.  R.  A.  03)*,  which  holds  subject  to  hu-<- 
hnnd's  debts,  property  purchased  in  wife's  nniuc  from  profits  of  businesc  con- 
ducted by  him  as  her  agent:  Dempster  Mill  Mfg.  Co.  v.  Bundy,  56  L.  R.  A.  73!'. 
which  holds  void,  contract  that  product  of  joint  lalwr  of  husband  and  wife  Miatl 
belong  to  wife. 

fl  L.  R.  A.  6fi6,  Tl'CK  v.  MANNTXG.  l.'.O  ^lass.  211,  22  N.  E.  1001. 
'Monpr   depojkltrd    by    order   of    ronrt- 

Cited  in  Gregory  v.  Jlerchants'  Nat,  Bank.  171  Mhbs.  70.  50  N.  E.  520,  holding 
ownership  of  money  deposited  by  order  of  Federal  court  in  hank  cannot  be  tle- 
tcrmined  by  state  court:  Corbitt  v.  Farmers'  Bank.  114  Fed.  604,  holding  money 
under  control  of  Feilcral  court  not  subject  to  attachment  by  any  other  court ; 
Chase  v.  Thompson,  153  Mass.  IC.  26  X*.  E,  ]37.  holding  money  deposite<l  for  bene- 
fit of  distributee  by  order  of  probiite  court  cannot  lie  reached  by  trustee  proces«. 

Cited  in  footnotes  to  McAImond  v.  Bevinpton.  53  L,  E.  A,  597,  which  holds 
money  deposited  iiith  justice  by  third  persi)n  as  Imil  not  subject  to  garnishment 
for  prisoner's  debt;  Jones  v.  Merchants'  Nut.  Bank.  35  L.  R.  A.  698.  which  holds 
money  paid  into  court  exempt  from  process  of  litigant  unleaa  consent  of  court 
ohlaine-l. 

Cited  in  note   (10  L.  R.  A.  539)   on  property  in  custody  of  law  not  subject  lo 
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S  L.  R.  A.  667,  RYALLS  v.  MECHANICS  MILLS,  150  Mass.  11 
-<:;oiis  tract  ion   of  statutes. 

Cited  in  Emmons  v.  Shaw,  171  Mass.  412,  50  N.  E.  1033,  hole 
-determined  by  application  of  ordinary  rules  of  law  relating  to  su 
Id  V  considering  manner  of  their  application  to  similar  statutes  else^ 
T^arsons,  67  N.  H.  420,  29  Atl.  999;  Bellegarde  v.  Union  Bag  &  P 
T>iv.  581,  86  N.  Y.  Supp.  72,  holding  fact  that  statute  is  copi 
-state  is  evidence  of  intention  to  confine  its  application  to  clai 
^vhich  it  is  there  applied;  Vetaloro  v.  Perkins,  101  Fed.  393,  an 
man  Wheel  Co.  9  C.  C.  A.  547,  21  U.  S.  App.  1§1,  61  Fed.  572, 
of   Massachusetts  employers'  liability  act  is  to  remove  existing 
xemedy  of  employees  for  personal   injuries,   and  should  be   lib< 
J^arvis  v.  Hitch,  161  Ind.  220,  07  X.  E.  1057,  holding  steam  pile- 
of  engine  at  one  end  and  driver  at  other  end  of  fiat  car,  not  "loc 
Oniaelile  v.  Rosenberg,  178  N.  Y.  152,  70  N.  E.  411,  holding  ae 
injury  unnecessary  in  actions  based  on  master's  common-law  lia 
Cited  in  footnote  to  Wolf  v.  Youbert,  21  L.  R.  A.  772,  which 
i:ion.  in  construing  adopted  stiitute,  of  construction  of  courts  of 
adopted. 

Cited  in  notes   (12  L.  R.  A.  857)   on  judicial  power  in  interp 
«truction  of  statutes;    (10  L.  R.  A.  841)    on  statutes  in  dero<; 
law  are  strictly  construed. 
ESflTcot   of   employer*'    liability  acts. 

Cited  in  Clark  v.  Merchants  &  ^Miners  Transp.  Co.  151  Mai 
49,  and  Coughlin  v.  Boston  Tow-Boat  Co.  151  Mass.  94.  23  N 
employers'  liability  act  does  not  take  away  common-law  riglit  of 
Milling  &  Elevator  Co.  v.  Mitcliell,  26  Colo.  289,  58  Pac.  28,  lio) 
Ti^jlit  of  employees  to  recover  for  personal  injury  not  taken  av 
liability  act  1893;  French  v.  Mascoma  Flannel  Co.  66  N.  H. 
holding  statute  conditioning  employee's  right  of  action  upon  hi 
notice  witiiin  sixty  days  after  injury  not  applicable  to  cause 
>*(inal  representative  under  prior  statute;  Mitchell  v.  Colorado  ]N 
<'o.  12  Colo.  App.  281,  55  Pac.  736,  holding  employers'  liability  a 
notice  to  employer  within  sixty  day<<  after  injury,  not  applic 
niotlior  for  death  of  son;  Colorado  Coal  &  I.  Co.  v.  Carpita,  6  ( 
Pac.  248,  holding  mining  act  not  conclusive  of  remedy  and  of 
sue,  when  case  not  clearly  based  on  violation  of  statute. 

Cited  in  footnotes  to  Johnson  v.  St.  Paul  &  D.  R.  Co.  8  L. 
holds  railroad  company  not  liable  for  injury  from  fellow  servi 
member  of  crew  repairing  bridge;  Johnson  v.  St.  Paul  &  D.  R.  ( 
which  holds  railroad  employers'  liability  act  1887  applicable 
exposed  to  peculiar  hazards  connected  with  use  and  operation  o 
Joinder  of  common-la'w  and  atatiitory  rlR-htii  of  action. 
Cited  in  Clare  v.  New  York  &  N.  E.  R.  Co.  172  Mass.  212,  51  1 
servant,  or  his  administrator,  suing  for  personal  injury  mi 
common  law  with  counts  under  employers*  liability  act ;  May 
Co.  154  Mass.  31,  27  N.  E.  768,  holding  plaintiff  not  prejudiced 
to  elect  between  statutor}'^  and  common-law  count,  where  neg' 
of  was  that  of  fellow  servant. 


Rlikii  niwanied  br  acrvimt. 

Cited  ill  Mellor  v.  Merchants'  Mfg.  Co.  150  Mass.  303,  5  L.  R.  A.  T93,  23  N.  E. 
100,  holding  servant  assumes  risk  of  known  danfiers  of  employment,  irrespcctivf 
of  any  imjdjeil  term  in  contract  of  service:  Birmin}[lmm  R.  &  Electric  Co.  t. 
Allen,  99  Aln.  373,  20  L.  R.  A.  461,  13  So.  8,  holding  ma.\im,  VoUnli  non  fit  in 
juria  applicable  to  action  under  employers'  liability  act;  American  Rolling  Mill 
Co.  V.  Hulliniter,  161  Ind.  679.  67  N.  E.  1)86.  holding  that  complaint  under  em- 
ployers' liability  act  for  injuries  from  leaving  truss  without  support  must  alli-:i- 
nonnssumption  of  risk. 
fVhpn   neKliK«>cc   ot    frilom  servant    Impntliblp    to    mnalrr. 

Cited  in  Hnskell  v.  Cape  Ann  Anchor  Works.  178  Mass.  487,  r,^  N.  E.  1113,  hol.l- 
Ing  fact  that  proximate  cause  of  damage  was  negligence  of  fellow  servant  in 
making  permanent  appliance,  not  defense  to  action  (or  personal  injury;  Bjbjian 
V.  Woonsocket  Rubber  Co.  164  Mass.  219,  41  N.  E.  265,  holding  negligence  (.[ 
worKman  in  performance  of  regular  daily  duty  incident  to  ordinary  use  of  ma- 
chinery, not  imputable  to  master;  Carbury  v.  Downing,  154  Mass.  251,  28  N.  E. 
162,  holding  wire  defectively  secured  in  hoisting  rope  to  Indicate  time  (or  stop- 
ping engine,  not  defect  in  ways,  works,  or  raachinen,'  existing  through  negligence 
of  employer;  McLaine  v.  Head  &  D.  Co.  71  N.  H.  308.  58  L.  R.  A.  469,  93  Am.  Sf. 
Rep.  522,  52  Atl.  545  (dissenting  opinion),  majority  holding  f.iilure  of  foreman  to 
notify  laborer  in  trench  of  dumping  of  load  of  earth  not  breach  of  master's  duty 
to  provide  safe  place  to  work. 

S  L.  R.  A.  671,  DUPREAU  v.  HIBERNJA  INS.  CO.  76  Mich.  615,  43  N.  W.  58.5. 
Otrnerahtp   iind  chanRC   at   poHS«Hifon    of   InHnred    ppopcPtr. 

Cited  in  Lo\enthal  v.  Home  Ins.  Co.  112  Ala.  lift,  .13  L.  R.  A.  262,  57  Am.  .'^t. 
Rep.  24,  20  So.  419,  holding  vendee  may  recover  ha  "sole  owner"'  within  meaninir 
of  policy  where  in  possession  under  purchase  contract  and  bond  of  vendor.  In 
convey  on  full  payment  of  purchase  price;  Knop  v.  National  F.  Ins.  Co.  101  Mich. 
361.  59  N.  W.  fi.ia,  lioldin;;  vendee  in  possession  under  land  cMitract  may  recover 
on  insurance  policy,  void  uuless  insured  "sole  owner,"  where  vendee  made  ni> 
written  application  for  policy  nor  any  representations  regarding  ownership;  Liv. 
erpool  4  L.  A  G.  Ina.  Co.  v.  Kicker,  10  Tex.  Civ.  App.  268,  31  S.  \V.  248,  holding' 
existence  of  vendor's  lien  for  purchase  price  and  outstanding  purchase  moni'v 
notes  does  not  bar  recovery  by  vendee  on  policy  stipulating  for  his  sole  owner- 
ship; Light  v.  Greenwich  Ins.  Co.  105  Tenn.  487,  .58  S.  W.  851,  holding  vendee  of 
personal  property  in  conditional  sale,  reserving  title  to  vendor  though  possession 
passed  to  vendee,  sole  owner  within  policy;  Hamilton  v.  Dwelling  HoiLse  Ins.  Co. 
98  Mich.  538.  22  L.  R.  A.  o29,  .i7  N.  W.  7-15,  holding  vendor,  in  contract  for  nale 
of  land  under  which  vendee  has  taken  pos.sciision  and  made  payments,  hns  insur- 
able interest  covered  by  policy,  where  company  is  estopped  to  assert  that  he  is  not 
sole  owner;  Matthews  v.  Copital  F.  Ins.  Co.  115  Wis.  2T4,  91  N.  W.  875,  holding 
vendee's  interest  under  land  contract  "unconditional  and  sole  ownership"  within 

Cited  in  note   (II  L.  R.  A.  599)   on  what  are  insurable  interests. 


—  Cbanit*  ft  p<H 

Be»lDn. 

Cited  in  Plienix 

Ins.  Co.  V.  Caldwell,  187  111.  80.  58  N.  E.  314,  holding  eiecul 

of  bond  for  deed. 

o^'ether  witli  receipt  of  portion  of  purchase  money,  not  "»] 
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within  meaning  of  policy  void  in  event  of  transfer  of  possession  of  title;  Phenix 
Ins.  Co.  V.  Caldwell,  85  111.  App.  108,  holding  title  unafTected  by  execution  and 
delivery  of  bond  for  deed,  within  provision  avoiding  policy  in  case  of  sale  or 
transfer,  or  change  of  title  or  possession. 

Katoppel    am    to    oirnershlp. 

Cited  in  State  Ins.  Co.  v.  Du  Bois,  7  Colo.  App.  222,  44  Pac.  756,  and  Wich  v. 
Equitable  F.  &  M.  Ins.  Co.  2  Colo.  App.  488,  31  Pac.  389,  holding  defense  of  in- 
correct statement  in  policy  of  nature  of  insured's  title  rebutted  by  proof  that  facts 
correctly  stated  to  agent  authorized  to  take  application. 

5    L.    R.    A.    673,    NATIONAL  PARK  BANK  v.  GERM  AN- AM  ERIC  AN  MUT.. 

WAREHOUSING  &  SKCUR.  CO.  116  N.  Y.  281,  26  N.  Y.  S.  R.  675,  22  N.  E. 

567. 
Action  to  hold  trustee  of  corporation  liable  for  debt  in  National  Park  Bank  v. 
Remsen,  158  U.  S.  337,  39  L.  ed.  1008,  15  Sup.  Ct.  Rep.  891,  Affirming  43  Fed.  227. 

Accommodation    Indomementii   and    ffrnarantlea    by    corporation. 

Cited  in  Tod  v.  Kentucky  Union  Land  Co.  57  Fed.  51;  Lyon,  P.  &  Co.  v.  First 
Xat.  Bank,  29  C.  C.  A.  47,  55  U.  S.  App.  747,  85  Fed.  122;  Park  Hotel  Co.  v. 
Fourth  Nat.  Bank,  30  C.  C.  A.  414,  58  U.  S.  App.  074,  86  Fed.  747 :  Fox  v.  Rural 
Home  Co.  90  Hun,  368,  35  N.  Y.  bupp.  896;  A.  D.  Farmer  &  Son  Type- Founding 
Co.  V.  Humboldt  Pub.  Co.  27  Misc.  316,  57  N.  Y.  Supp.  821;  Carney  v.  Duniway, 
35  Or.  138,  57  Pac.  192;  Steiner  v.  Steiner  Land  &  Lumber  Co.  120  Ala.  140.  26 
So.  494, — denying  power  to  become  accommodation  indorser  unless  such  power  ex- 
pressly or  incidentally  conferred;  Dobson  v.  !More,  164  111.  115,  56  Am.  St.  Rep. 
184,  45  N.  E.  243,  holding  authority  to  make  notes  for  corporation  confers  no 
power  to  guarantee  notes  of  third  person;  Humboldt  ^lin.  Co.  v.  American  Mfg. 
Min.  &  Milling  Co.  10  C.  C.  A.  420.  22  U.  S.  App.  334,  62  Fed.  361.  denying  power 
to  guarantee  contract;  Filon  v.  Miller  Brewing  Co.  38  N.  Y.  S.  R.  603,  15  N.  Y. 
Supp  67,  denying  power  to  guarantee  lease;  Thilmany  v.  Iowa  Paper  Bag  (.'o.  108 
Iowa,  338,  79  N.  W.  68,  holding  guaranty  of  obligation  in  which  national  bank 
has  no  interest,  ultra  vires;  Clirystie  v.  Foster,  i)  C.  C.  A.  609,  26  U.  S.  App.  67, 
61  Fed.  554.  holding  funds  of  banking  corporation  not  applicable  to  payment  of 
president's  individual  note;  Bremen  Sav.  Bank  v.  Brancn-Crookes  Saw*  Co.  104 
Mo.  437,  16  S.  W.  209,  holding  corporation  estopped  by  conduct  inducing  belief 
that  it  had  assumed  debt,  to  denv  liabilitv  on  accommoclation  note. 

Cited  in  note  (27  L.  R.  A.  408)  on  power  of  agents  to  indorse  negotiable  paper. 

Distinguished  in  Hess  v.  Sloane,  66  App.  Div.  525,  73  N.  Y.  Supp.  313,  sustain- 
ing power  to  guarantee  against  loss,  accommodation  indorser  of  customer's  note. 

Xotice    of   accommodation    indorsement. 

Cited  in  First  Nat.  Bank  v.  Weston,  25  App.  Div.  419,  49  N.  Y.  Supp.  542,  hold- 
ing transferee  of  payee  chargealile  with  notice  of  accommo<lation  indorsement : 
Jennings  v.  Kosmak,  20  Misc.  302,  45  X.  Y.  Supp.  802,  holding  indorsement  on 
note  payable  to  and  negotiated  by  maker  presumptively  for  accommodation; 
Smith  V.  Weston,  159  N.  Y.  199,  54  N.  E.  38,  Affirming  88  Hun,  20.  34  N.  Y. 
Supp.  557,  holding  one  taking  note  from  maker  must  show  prior  indorsement 
of  partnership  name  authorized. 

Cited  in  footnote  to  Brown  v.  Pettit,  34  L.  R.  A.  723,  which  holds  indorsement 
of  firm  name  on  own  note  to  firm  by  partner  discounting  it  for  own  benefit,  no- 
tice of  want  of  authority. 
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Accommodatloii    Indomer's    liability. 

Cited  in  Lincoln  Nat.  Bank  v.  Butler,  16  Misc.  567,  38  N.  Y.  Supp.  776,  holdin*? 
bona  fide  holder  with  notice  can  recover  from  accommodation  indorser;  Willard. 
V.  Crook,  21  App.  D.  C.  240,  holding  want  of  corporate  power  to  indorse  for  accom- 
modation no  defense  to  action  by  holder  without  notice. 

5  L.  R.  A.  677,  WALTON  v.  AGRICULTURAL  INS.  CO.  116  N.  Y.  317,  22  N.  E. 

443. 
Conditions  allectlnsr  policy. 

Cited  in  England  v.  Westchester  F.  Ins.  Co.  of  New  York,  81  Wis.  591,  29  Am. 
Bi.  Rep.  917,  51  N.  W.  954,  holding  policy  void  by  premises  remaining  vacant  and 
imoccupied  for  ten  days;  Moore  v.  Niagara  F.  Ins.  Co.  199  Pa.  52,  85  Am.  St.  Rep. 
771,  48  Atl.  869,  holding  policy  void  on  premises  remaining  vacant  for  a  period 
of  ten  days  after  having  been  occupied ;  Germania  F.  Ins.  Co.  v.  Home  Ins.  Co.  144 
N.  Y.  198,  26  L.  R.  A.  592,  43  Am.  St.  Rep.  749,  39  N.  E.  77,  holding  policy  void 
by  sale  to  third  party  with  whom  partnership  was  former;  I^aclede  Fire  Brick 
Mfg.  Co.  v.  Hartford  Steam  Boiler  Inspection  &  Ins.  Co.  9  C.  C.  A.  10,  19  U.  S. 
App.  510,  60  Fed.  361,  holding  agent  occasionally  soliciting  insurance  cannot  mod- 
ify policy  in  any  way. 

Parol   evidence. 

Cited  in  Providence  Washington  Ins.  Co.  v.  Board  of  Education,  49  W.  Va.  377 » 
38  S.  E.  679,  holding  evidence  of  verbal  agreement  with  agent  to  waive  right  of 
insurer  to  repair  or  rebuild  inadmissible;  Evans  v.  Columbia  F.  Ins.  Co.  40  Mi?c- 
321,  81  N.  Y.  Supp.  933,  holding  parol  evidence  admissible  to  contradict  repre- 
sentation in  policy  as  to  amount  of  property  insured;  Dady  v.  0*Rourke,  172  N.  Y- 
453,  65  N.  E.  273,  denying  admissibility  of  parol  evidence  to  explain  written  eon- 
tract  by  showing  intention  to  sell  and  buy  only  such  stock  as  vendor  had. 

5  L.  R.  A.  681,  ANDRUS  v.  BOARD  OF  POLICE,  41  La.  Ann.  697,  17  Am.  St. 
Rep.  411,  6  So.  603. 

"Wlien    taxpayer    estopped. 

Cited  in  Dosmarais  v.  Board  of  Police,  42  La.  Ann.  801,  8  So.  597,  and  Dupre  v. 
Board  of  Police,  42  La.  Ann.  802,  8  So.  597,  holding  taxpayer  estopped  from  ob- 
jecting to  special  tax  for  improvement  for  which  he  petitioned  and  voted ;  New 
Iberia  v.  Fontelieu,  108  La.  Ann.  464,  32  So.  369,  holding  taxpayer  liable  on  note 
voluntarily  made  in  payment  for  construction  by  town  of  sidewalk  in  front  of  hi* 
premises;  Preston  v.  Cedar  Rapids,  95  Iowa,  79,  63  N.  W.  577,  holding  petition 
for  improvement  was  intended  for  established  grade  and  not  for  one  superseded 
by  ordinance  for  which  taxpayer  petitioned;  Vickery  v.  Hendricks  County,  134 
Ind.  556,  32  N.  E.  880,  holding  taxpayer  estopped  from  objecting  to  constitution- 
ality of  act  by  which  he  benefited;  Cluggish  v.  Koons,  15  Ind.  App.  607,  43  N.  E. 
158,  holding  taxpayer  standing  by  and  encouraging  work  done  on  street  improve- 
ment estopped  to  allege  act  under  which  work  performed  repealed. 

Distinguished  in  Webster  v.  Police  Jury,  52  La.  Ann.  470,  27  So.  102,  holding 
petitioning  tiixpayer  not  estopped  from  questioning  tax  on  ground  of  irregularity, 
illegality,  and  fraud. 
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5  L.  R.  A.  682,  LYNCH  v.  SELLERS,  41  La.  Ann.  375,  6  So.  5GL 
RIflrlit    to    rescind    contract. 

Cited  in  note  (30  L.  R.  A.  58)  on  right  to  rescind  or  abandon  contract  for 
other  party's  failure. 

Danianren    for   breach    of   contract. 

Cited  in  note  (53  L.  R.  A.  75)  on  loss  of  proofs  as  element  of  damages  for 
breach  of  contract. 

5  L.  R.  A.  G84,  CASE  v.  LOFTUS,  14  Sawy.  213,  39  Fed.  730. 
Riparian    oiv-ner'a    rlglntm    beioir    lii|i:li'-i«'ater   mark. 

Cited  in  Kenyon  v.  Knipe,  46  Fed.  312,  holding  Federal  question  not  raised  by 
grant  of  land  on  shore  of  navigable  bay  as  to  title  below  high-water  mark:  Baer 
V.  Moran  Bros.  Co.  2  Wash.  611,  27  Pac.  470,  holding  grant  of  land  upon  tide 
water  does  not  evtend  beyond  high-water  mark;  Eisenbach  v.  Hatfield,  2  Wash. 
248,  12  L.  R.  A.  640,  26  Pac.  539,  holding  littoral  proprietor  on  shore  of  sea  can- 
not extend  wharf  below   high-water  mark. 

Cited  in  footnotes  to  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Ramsey,  8  L.  R.  A.  559, 
which  holds  title  to  land  under  navigable  river  in  state;  Webb  v.  Demopolis,  21 
L.  R.  A.  62,  wliich  holds  riparian  owner's  title  extends  to  low-water  mark  on  nav- 
igable river;  Farist  Steel  Co.  v.  Bridgeport,  13  L.  R.  A.  500,  which  requires  com- 
pensation to  riparian  owner  on  appropriation  of  land  by  city  in  establishing  har- 
bor lines;  ^McBurney  v.  Young,  20  L.  R.  A.  539,  which  defines  low-water  mark  as 
ordimiry  low-water  mark;  Gilbert  v.  Eldridge,  13  L.  R.  A.  411,  which  authorizes 
the  separation  from  upland  of  riparian  right  to  reclaim  land  under  shallow  water. 

Cited  in  notes  (8  L.  R.  A.  90)  on  title  to  soil  below  ordinary  high-water  mark; 
(12  L.  R.  A.  638)  on  riparian  rights;  (40  L.  R.  A.  602)  on  right  of  o^^•ner  of  up- 
land to  access  to  navigable  water;  (45  L.  R.  A.  239)  on  title  to  land  between 
high-water  and  low- water  marks. 

5  L.  R.  A.  690,  FARCJO  v.  ISIILLER,  150  :Mass.  225,  22  N.  E.  1003. 
Time  of  awcertalnlnAT  remaindermen. 

Cited  in  Wood  v.  Bullard,  151  Mass.  335.  7  L.  R.  A.  309,  25  N.  E.  67,  holding 
devise  over  after  trust  fund  to  wife,  to  testator's  "heirs  at  law  then  surviving," 
referred  to  survivors  at  time  of  wife's  death;  Codman  v.  Krell,  152  Mass.  217,  25 
X.  E.  90.  holding  remainder  to  children,  or  to  their  heirs  if  dying  before  life  ten- 
ant, as  if  they  had  survived,  refers  to  heirs  living  at  death  of  life  tenant:  Proctor 
v.  Clark,  154  Mass.  48;  Peck  v.  Carlton,  1.54  Ma,ss.  234,  28  N.  E.  166,  holding  re- 
mainder to  test^itors  heirs  at  death  of  wife,  as  if  testator  had  survived,  referred 
to  heirs  living  at  wife's  death;  Pollock  v.  Farnham.  156  Mass.  391,  31  N.  E.  298, 
holding  remainders  after  death  of  testator's  sister,  under  language  of  will  did  not 
vest  until  death  of  sister:  Wason  v.  Ranney,  167  Mass.  160,  45  X.  E.  85,  holding 
deed  of  life  estate  to  land  with  remainder  to  grantor's  heirs,  referred  to  heirs  at 
grantor's  death;  Bigelow  v.  Clap.  166  Mass.  91,  43  X.  W.  1037,  holding  that  pro- 
vision in  will  for  division  of  residue  at  death  of  daughter  among  children  of 
nephews  and  nieces  "then  living"  refers  to  time  of  death  of  such  daughter;  Eager 
V.  Whitney,  163  Mass.  466,  40  X.  E.  1046,  holding  directions  for  termination  of 
trust  at  certain  date  and  distributions  to  legal  representatives  refer  to  represen- 
tatives at  date  of  distribution;  Keniston  v.  Mayhew,  169  Mass.  169,  47  N.  E.  612, 


liolding  remainder  to  tpstntrix'a  kin  after  life  estato  to  alster,  to  be  detemiinp-: 
us  of  time  of  testntrix's  death ;  Rotch  v.  Loring,  168  Mass.  200,  47  S.  E.  C60.  hold- 
injiT  'if^  tenant  entitled  to  sliare  in  remainder  after  life  estate,  sb  one  of  lieirs  lin- 
ing at  testator's  dcntli :  VVelph  v.  Brimmer,  lOfi  Mass.  212.  47  N,  E.  099.  holding 
that  deviae  of  estate  on  death  of  son  without  issue,  to  persons  "who  shall  be" 
testator's  heirs,  referred  to  lieirs  at  son's  deeease;  Heard  v.  Read,  169  Mas>i.  22.'!. 
47  X.  E.  778,  holding  present  tondency  against  absolute  rules  of  construction,  to 
give  effect  to  testator's  intent:  Hills  v.  Barnard,  152  Mass.  72,  9  I..  R.  A.  217.  ii 
N.  E.  06,  holding  that  issue  of  living  issue  of  deceased  parent  do  not  take  unJ-r 
devise  of  parent's  share  to  issue  of  any  deceased  legatee;  Johnson  v.  Aakey,  190  III. 
0.1.  00  N.  E.  70.  contruing  remainder  after  death  of  testator's  onlj  daughter  with 
oul  isMue,  which  «as  "to  revert  hack"  to  testator's  heirs,  to  go  to  heirs  living  ar 
dn  lighter 'a  death. 
IVbo  hft   next   at  kin   nnd   belra. 

Cited  in  Duffy  v.  Hargan,  02  N.  J.  Eq.  589.  50  Atl.  878,  holding  children  -■( 
(tecensod  sister  entitled  to  share  witli  mother's  brothers;  Proctor  v.  Clark.  I'i4 
Mass.  48,  12  L.  R.  A.  724,  27  N.  E.  673,  holding  under  devise  of  remainder  (■-■ 
testator's  brother  if  he  survives  life  tenant,  or,  if  deceased,  to  his  "then  heir-.' 
decpnwd  brother's  widow  entitled  to  take  widow's  share  under  Massachusetts  In" 
Codman  v.  Brooks,  187  Mass.  504,  46  N'.  E.  102.  holding  next  of  kin  under  Unit-; 
States  statute  referred  to  tliosc  living  at  date  of  act  of  Congress. 

Cited  in  note  (15  L.  R.  A.  300)  on  who  are  next  of  kin. 

5  I-.  R.  A.  GOa,  CONROW  v.  LITTLE.  115  N.  Y.  387,  22  N.  E.  346. 

Cited  in  Itobb  v.  Vos,  U5  V.  S.  41.  39  L.  ed,  02,  16  Sup.  Ct.  Rep.  4,  holdin- 
party  who  claimed  proceeds  of  sale  in  bands  of  one  acting  ns  his  attorney  ••• 
topped  to  set  iiside  sale;  fiarrctt  v.  .John  V.  Knrwell  Co,  102  111.  App.  :tO,  holdiii-.; 
party  cannot  insi->t  that  contract  is  in  full  force  without  aliandoninrr  suit  broii^b: 
to  rescind  that  contract;  Thomas  v.  «att.  104  Mich.  2116,  02  N.  W,  345,  lioldii.:.' 
that  debtor,  by  suit  against  creditor  to  recover  surplus  above  amount  for  nliic^ 
pro])erty  in  bill  of  sale  sold,  elected  to  treat  title  as  in  crwiitor;  Colvin  v.  ShaH. 
79  Hun,  00,  29  N.  Y.  Supp.  044.  holding  election  to  relinqnish  right  in  mortpigiil 
premises  not  established;  Milts  v.  Parkhurst,  30  N.  Y.  S.  E.  141,  9  N.  Y.  Supp. 
KMI.  holding  that  creditor  seeking  to  set  aside  assignment  of  his  debtor  canno; 
participate  in  distribution  of  nsfigned  estate;  Central  Nat.  Bank  v.  White,  47  X. 
Y.  S.  R.  30S,  19  X.  y.  Supp.  fliO,  holding  election  of  remedies  not  shown;  Carroll 
T.  Fethers,  102  Wis.  443,  78  N.  \V,  604.  holding  defendant  in  action  for  conser^^icn 
may  set  up  former  action  to  recover  same  money  on  implied  contract  showing' 
conversion  wnivml ;  .Johnson -Br  ink  man  Commission  Co,  v,  Missouri  P.  R.  Co. 
120  Mo.  351,  20  L.  R.  A.  8+2.  footnote  p.  840,  47  Am.  St.  Rep.  075,  28  S.  W.  S7n, 
holding  mere  commencement  of  attachment  suit  not  binding  election  nf  remeJv: 
Smith  V,  Gilmore.  7  App.  D.  C.  201,  hobling  that  application  to  probate  court  hv 
original  vendor  of  conditionally  sold  piano,  to  collect  price  from  estate  of  veiidei'. 
precludes  recovering  piano  from  purchaser  at  auction  sale;  Terry  v.  Munger.  li'l 
X.  Y,  167,  8  L.  R.  A.  219,  18  Am.  St.  Rep.  603,  24  X.  E.  272,  holding  bcginniii,:,' 
of  action  all  that  was  necessary  to  show  election  of  remedy;  Hurst  v,  TroW  Print 
ing  &  Bookbinding  Co.  2  Slise,  30.%  22  N,  Y.  Supp.  371,  holding  rescission  of 
agreement  terminated  it  only  as  of  time  of  notice  of  rescissioD  and  did  not  vo>: 
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notes  for  work  already  performed  under  it;  Brady  v.  Cassidy,  9  ^ 
Y-    Supp.  45,  holding  complete  deliveiy  of  goods  waived  by  elec 
damages  from  nondelivery  to  be  offset  against  price  of  goods  recoi 
'Sfixgee,  22  App.  Div.  346,  47  N.  Y.  Supp.  942,  holding  that  one  who 
H.S   to  validity  of  his  contract  with  a  corporation  cannot  change  hi 
learning  of  its  voidable  position,  so  as  to  throw  loss  on  third  ] 
T)€^laware  &  H.  Canal  Co.  28  App.  Div.  333,  51  N.  Y.  Supp.  377,  hoi 
to    contract  waives  right  to  terminate  on  ground  of  violation  o 
bringing  action  for  breach;  Deitz  v.  Field,  10  App.  Div.  429,  41  N, 
liolding  pledgeor,   with   knowledge   of   facts,   who   brings   action 
against  pledgee  after  rehypothecation,  bound  by  election  of  remed 
nnciinino,  69  App.  Div.  671,  69  N.  Y.  Supp.  672,  holding  comnn 
si^rnee  of  action  for  conversion  against  sheriff,  who  has  lived  upon 
xittachment,  estops  him  from  a4.^erting  invalidity  of  levy;  Droege 
Mf^.    Co.   163  N.  Y.  470,  67  N.  E.  747,  holding  that  filing  of  ^ 
t^'laim  with  assignee  of  vendee  with  knowledge  of  latter's  fraud  amn 
1  ion  of  sale  by  vendor;  Farmers'  Loan  &  T.  Co.  v.  Toledo  &  S.  H.  ]l 
569,  9  U.  S.  App.  469,  54  Fed.  766,  holding  that  minority  stockho 
personal  judgment  for  value  of  stock,  the  beneficial  ov^Tiership 
tended  to  retain;  Re  Linforth,  87  Fe<l.  390,  holding  creditor  can  oil 
bankruptcy  proceeding,   permission   to   foreclose,   in   st^ite  court, 
part  of  bankrupt  estate;  A.  C.  Xellis  Co.  v.  Nellis,  62  Hun,  68,  16 
holding  that  action  can  be  brought  for  fraud  in  obtaining  nion 
stocks  hypothecated  to  secure  it;  Johnson-Brinkman  Commission 
P.   R.   Co.  52  Mo.  App.  414,  holding  that  party  with  knowlp(l;^o 
-•elected  to  ratify  sale,   cannot  niaint^iin   replevin ;    Heidelbacli   v, 
Hank,   87  Hun,   126,  33  N.  Y.   Supp.  794.  holding  that  plaintitT 
can  sue  one  party  for  debt  and  at  same  time  enforce  right  as  on 
another's  possession;  Terry  v.  Munger.  121  N.  Y.  169,  8  L.  R.  A.  ! 
Rep.  803,  24  N.  E.  272,  holding  sale  of  property  by  party,  by  virti  i 
action  which  ho  seeks  to  treat  as  conversion  by  stranger,  bar  to  ac 
ter ;    Scboeneman  v.  Clmmberlin,  56  App.  Div.  355,  67  N.  Y.  Sii 
vendor  may  maintain  replevin  against  assignee  of  vendee  for  por 
fraudulent  sale,  and  action  against  vendee  for  balance  on  the  c  i 
8raith,   16  Misc.  55,  37  N.  Y.  Supp.  035,  holding  action  for  conv  i 
prior   action  on  contract   for  same  property;   McNutt  v.  Hilkir 
"29    N.    Y.    Supp.    1047,   holding  action    for   conversion,   in    wliicl 
rendered   for  defendant,  not   bar   to  action   between   same  p:irti«  i 
contract  of  sale;  Davis  v.  Butters  Lumber  Co.  132  N.  C.  239.  43 
ing  creditor's  right  to  disafllrm  discounts  after  commencement  o 
proceeds   of   drafts   discounted;    Re  Hildebrant,    120   Fed.   996,   ' 
claim  with  trustee  election  to  affirm  contract  of  sale,  depriving 
to   demand   return   of  goods   in  bankrupt's   possession;    Genet  v. 
Canal  Co.  170  N.  Y.  206,  63  X.  E.  350  (dissenting  opinion),  majo 
jiulgnient  dismissing  complaint  does  not  bar  action  for  same  s 
tweon  same  parties  vniless  on  merits. 

(.'ited  in  footnotes  to  Barndt  v.  Frederick,  11  L.  R.  A.  199,  whi 
injj   trial    on    theory    •^uiiin'stcd   by   court   conclusive   election   of 
-Crompton  y.  Beach,  IS  L.  R.  A.  187,  which  holds  that  conditional 
1/.  R.  A.  Ar. — Vol.  I 
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of  option  to  enforce  payment  of  note  defeats  right  to  retake  property;  Miller  v 
Elyde,  25  L.  R.  A.  42,  which  holds  replevin  of  horse  not  defeated  by  prior  attach- 
ment suit  for  trover;  Walden  Nat.  Bank  v.  Birch,  14  L.  B.  A.  211.  which  holu- 
recovery  of  judgment  against  bank  cashier  on  note  secured  by  bank  stock  nrt 
bar  to  action  on  bond  for  misappropriating  stock';  Barchard  v.  Kohn,  29  L.  R.  A. 
803,  which  holds  lien  of  chattel  mortgage  on  exempt  property  not  waived  by  ««l^ 
taining  judgment  on  notes  secured,  and  levying  on  mortgaged  property. 

Cit«d  in  notes  (8  L.  R.  A.  218)  on  election  of  remedy  for  conversion;  ( 13  L.  R. 
A.  91,  92)  on  what  is  conclusive  evidence  of  election;  (15  L.  R.  A.  90)  on  elTort 
of  election  of  remedies  in  case  of  fraudulent  purchase. 

Distinguished  in  Henderson  v.  Bartlett,  32  App.  Div.  440,  53  N.  Y.  Supp.  14J». 
holding  action  brought  on  original  agreement  with  firm,  for  which  an  agre^'nifnt 
by  member  of  firm  has  been  substituted,  not  election  of  remedi-'s;  Cro^sniiin  \. 
Universal  Rubber  Co.  127  N.  Y.  37,  13  L.  R.  A,  94,  27  N.  E.  400,  holding  procee.1- 
ings  by  attachment  in  anotlier  state  not  an  election  of  remedies,  but  in  aflirninni'v 
of  sale,  and  not  inconsistent  with  action  on  note;  Grossman  v.  Universal  RuhJfr 
Co.  25  Jones  &  S.  408.  8  X.  Y.  Supp.  539,  holding  action  cannot  be  maintsiinnl  '*n 
notes  given  in  consideration  for  goods  after  contract  of  sale  rescinded  for  f ran  L 

Kstoppel. 

Cited  in  Burnham  v.  Bumham,  119  Wis.  516,  97  N.  W.  176,  hoUIing  one  .!i- 
prived  of  right  to  annul  contract  of  settlement  after  affirmance  of  portion. 

'When    Hen    established. 

Cited  in  Jackson  v.  Nicol,  23  App.  Div.  141,  48  N.  Y.  Supp.  974,  holding  priority 
of  third  over  second  mortgage  established  by  execution  of  instrument  in  per- 
formance of  agreement  to  that  effect. 

Cited  in  footnote  to  Griggs  v.  Stone,  7  L.  R.  A.  48,  which  holds  work  done  on 
copper  shells  creates  no  lien  on  machines  sold  as  complete  without  shells. 

5  L.  R.  A.  696,  RIGGS  v.  TRKES,  120  Ind.  402,  22  N.  E.  254. 
Effect   of    delivery. 

Cited  in  footnotes  to  Martin  v.  Flaharty,  19  L.  R.  A.  243,  which  holds  nnanua] 
delivery  of  deed  not  essential;  Cook  v.  Patrick,  11  L.  R.  A.  573,  which  hold's  de- 
livery of  deed  to  third  person  paying  for  property,  sufficient  delivery  to  grantee**: 
Carter  v.  Moulton,  20  L.  R.  A.  309,  which  holds  deliverj'  of  note  to  one  joint  maker 
not  an  escrow. 

Cited  in  notes  (10  L.  R.  A.  409)  on  what  constitutes  escrow;  (IG  L.  R.  A.  471) 
on  remedy  of  parties  in  cases  of  escrow. 

5  L.  R.  A.  698,  GILLESPIE  v.  CAMPBELL,  39  Fed.  724. 
RI;?htM    of   accommodntion    Indorser. 

Cited  in  Earle  v.  Enos,  130  Fed.  409,  holding  bank's  knowledge  of  want  of  con- 
sideration no  defense  to  action  against  maker  on  accommodation  note. 

Cited  in  footnote  to  De  Pauw  v.  Bank  of  Salem,  10  L.  R.  A.  46,  which  holds 
one  indorsing  draft  before  delivery  entitled  to  notice  of  dishonor. 

5  L.  R.  A.  702,  STUDER  v.  BLEISTEIX,  115  N.  Y.  316,  22  N.  E.  243. 
Acceptance;    effect    of. 

Cited  in  J.  Thompson  Mfg.  Co.  v.  Gunderson,  106  Wis.  455,  49  L.  R.  A.  802.  82 


N.  W.  209;  Smith  v.  Servis,  33  N.  Y.  S.  R.  434,  11  N.  Y.  Supp.  301;  Durbrow  ft 
H.  Mfg.  Co.  V.  Cuming,  35  App.  Div,  373,  54  N  Y  Supp  813— holding  that  rcten 
tion  of  gooiis  manufncture^i  under  contrnet  pr(cluile<"  rccoien  for  di-coiernble 
defects,  in  nhspnce  of  collateral  warrnnty:  Schuphman  v  \\ interbottoin  26  Jonea 
&  S.  110,  0  N.  Y.  Supp,  733,  holding  norconfornnti  to  conlrnct  no  defense  to 
notion  for  price  nhere  goods  accp[t>d  Carlt-ton  i  Jenks  20  C  C  A  2(8  47  U 
S.  -\pp.  734  80  Fed  040  holding  thit  ncetptinee  of  boiler  precludes  rci-oiin  for 
iionpi>r[<rinnn«  of  contract  apparent  on  inspeetum  Meat,U\  v  Hoit  125  \  Y 
773.  26  N  E  710  raiiinj;  mthout  dtciding  rjucHion  whether  acccptince  of  tillow 
jirocludis  reco\tr\  for  adulteration  disco\ ernblc  on  inHpt>ctlon  Ta\lor  v  Sa\e 
134  N.  \  C3  31  N  E  258  lioldnv  aceiptnnee  of  goods  inferior  to  those  ordered 
precludes  recoicn  Smith  v  Cle  170  \  \  170  «3  N  F  j7  Affirming  55  ipp 
Div.  5I>1  117  N  \  bupp  SIO  lioldin;!  no  warranto  otlier  than  afrainat  latent 
defects,  survives  aeceptince  of  goo  If  manufactured  according  to  spi  cificationa , 
Ciirleton  i  Lombard  \  A  to  141  \  \  lil  4t  N  F  422  Rner«ing  72  Hun 
261,  23  N  i  ''"PP  570  holding  that  implied  uarrnnt\  of  fricdom  from  latent 
defects  arising  from  process  of  mnnufietiirt  sum  es  ncccptiinri  '^tilhn  II  B  i  S 
V.  Co.  V  BiloM  Canning  Co  78  AIiio  787  21  So  511  holding  one  retaining  war 
runted  mnchiner\  liable  for  purchase  price  less  danm^s  for  broach  of  warranty 
tfooppr  V  Story  79  Him  55  29  N  \  Supp  639  holdim  that  collateral  narrantv 
of  oipacit\  of  machine  surviving'  acceptance  docH  not  include  Msible  defects 
Biiylis  V  Weihezahl  42  Misc  lh2  85  N  i  Supp  355  deniing  that  warranty 
survives  acceptance  of  tool  when  detects  patent  Ideal  \\  rencli  I  o  v  Oamn  Mach 
Co.  02  App  Dii  202  87  N  \  Supp  41  hoWing  warranti  does  not  suriive 
jui-eptance  under  contract  Ui  manufacture  wrenches  equal  to  model  Clicrryrale 
Water  Co  v  CherryvalL  65  Kan  22S  69  I'nc  170  holding  passage  of  ordinanoe 
to  buy  Haterworks  «ith  knonleilge  of  un^initir\  conditun  is  bar  to  action  to 
deprive  compadv  of  frnmhise  Kedlands  Ornnte  drowers  Aaso,  v.  Gorman,  76  ilo. 
.\]]p.  lOj  Idissenting  opinion)  majoriti  holding  that  acceptance  of  goods  de- 
liM'red  after  time  stipulated  does -not  preclude  rceo\erv  of  damages  for  delay; 
Muck  V  Snell  140  \  \  20»  37  4m  ht  Rep  534  3o  N.  E.  4!)3  (dissenting 
opinion)  mijoiiti  holding  uuner  dtliieiing  materials  to  be  manufactured  accord- 
ing to  nample  not  prichideil  h\  acceptance  from  claiming  nonperformance. 

Cit^d  in  fiiotn  te  to  Ontirio  Dtci<luou»  truit  Growtrt  Asso.  v.  Cutting  Fruit 
Packing  Co  a3  L  B  A  li81  which  nquins  bu\er  to  pay  tor  fruit  received  under 
contract   knowing  full  amount  cannot  be  delnered 

Cited  in  note  (12  L  K  \  309)  on  effect  of  acciptancp  of  gimds  under  con- 
tract of  sale 

Distininiished  in  Zabriskie  %  rmtrnl  Vermont  F  Co  13]  N.  Y.  78,  29  N.  E. 
11101),  Alhrniilig  Sfi  S  \  SB  ti«4  IJ  \  'i  Supp  73j  holding  warranty  that 
ciial  sbuuld  correspond  with  sample  suniKH  acceptance  Hale  ISios.  v.  Milliken, 
112  Cal  141,  75  Pac  &>3  holding  alleication  that  one  paitv  has  performed  con- 
tract does  not  iniph   intention  to  release  other  from  nonperformance. 

Descriptive    nvrds   ■■   collaleml    niirraiit>'    aorvlvlnK    ncpeptnaoe. 

Distinftuislid  in  Bull  v  Bath  Iron  Works  7')  App  Div  3S.-i,  78  N.  Y.  Supp. 
181,  holding  contract  to  build  vessel  of  certain  speed  contuius  warranty  surviving 
acceptance. 
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5  L.  R.  A.  707,  CABMAN  v.  MARKLE,  76  Mich.  448,  43  N.  W.  315. 
Recovery    on    anantmn    meruit. 

Cited  in  Parker  v.  Macomber,  17  R.  I.  679,  16  L.  R.  A.  801,  24  Atl.  4G4,  holding 
services  might  be  recovered  for  on  quantum  meruit  when  entire  contract  pre- 
vented by  death  of  wife  of  party;  Isham  v.  Parker,  3  Wash.  776,  29  Pac.  S::^. 
holding  promise  to  pay  for  services  as  attorney  implied,  notwithstandinjr  !ijH»oi.iI 
agreement  to  pay  for  other  services;  Wright  v.  Broome,  67  Mo.  App.  30,  holiiin;.; 
that  recovery  on  quantum  meruit  might  be  had  for  care  of  horses  if  failure  to 
sign  contract  not  due  to  one  performing  services. 

Cited  in  footnote  to  Hildebrand  v.  American  Fine  Art  Co.  53  L.  R.  A.  820. 
which  sustains  right  to  recover  pro  rata  on  entire  contract  of  employment  ter- 
minated by  employer  for  cause. 

Distinguished  in  Bristol  v.  Sutton,  115  Mich.  366,  73  N.  W.  424,  holding 
promise  to  pay  for  services  to  third  party  within  statute  of  frauds  not  implied 
by  knowledge  and  approval  of  services  performed. 

5  L.  R.  A.  709,  STATE  v.  PEXNOYER,  65  N.  H.  113,  18  Atl.  878. 
Validity    of    dlacrlmlnntlnfr    statutes. 

Cited  in  State  v.  Randolph,  23  Or.  86,  17  L.  R.  A.  473,  37  Am.  St.  Rep.  655. 
31  Pac.  201,  upholding  act  which  permits  those  practising  medicine  to  t^ke  out 
license  without  examination ;  Com.  v.  Wilson,  19  Pa.  Co.  Ct.  527,  6  Pa.  DiJ^t.  R. 
632,  upholding  exemption  of  certain  classes  from  act  regulating  practice  of  nM^li- 
cine;  Re  Day,  181  111.  81,  50  L.  R.  A.  522,  54  N.  E.  646,  holding  act  discriminating 
between  classes  of  law  students  in  application  for  admission  to  bar  invalid: 
Ex  parte  Bohen,  115  Cal.  378,  36  L.  R.  A.  622,  47  Pac.  55,  holding  ordinance  dis- 
criminating as  to  persons  who  might  inter  in  cemetery,  invalid ;  State  v.  AMrirh. 
70  N.  H.  391,  85  Am.  St.  Rep.  031,  47  Atl.  602,  holdmg  statute  forbidding  per- 
sons of  over  twelve  years  to  ride  bicycles  on  sidewalks  valid:  State  v.  (.»riilin. 
69  N.  H.  33,  41  L.  R.  A.  184,  76  Am.  St.  Rep.  139,  39  Atl.  260,  holdinrr  statuti* 
prohibiting  throwing  sawdust  into  lake  valid,  though  local ;  Keniuird  v.  Man- 
chester, 68  N.  11.  62,  36  Atl.  553,  holding  taxation  of  owner  of  jreal  estate  act'oni- 
ing  to  net  income  from  it  void  for  inequality;  Ricker*s  Petition,  66  N.  H.  245, 
24  L.  R.  A.  759,  29  Atl.  559,  upholding  women's  right  to  apply  for  admission  to 
bar;  Opinion  of  the  Justices,  66  N.  H.  631,  33  Atl.  1076,  denying  power  of  state 
to  take  property  of  particular  railroad  company  for  public  use  on  paxTiient  of 
less  than  its  value;  State  v.  Jackman,  69  N.  H.  330,  42  L.  R.  A.  440,  41  Atl.  347, 
holding  ordinance  requiring  snow  and  ice  to  be  removed  from  sidewalk  void  for 
inequality;  State  v.  Mitchell,  97  Me.  74,  94  Am.  St.  Rep.  481,  53  Atl.  887,  holdinjr 
statute  exempting  from  license  fee  one  who  pays  $25.00  in  taxes  on  goods,  and 
requiring  it  of  those  paying  l?ss,  void. 

Cited  in  footnotes  to  Noel  v.  People,  52  L.  R.  A.  287,  which  holds  void  an  act 
giving  exclusive  privilege  to  sell  patent  medicines  to  registered  pharmacists* : 
State  v.  Bair,  51  L.  R.  A.  776.  which  sustains  statute  requiring  examination 
before  state  board  of  examiners,  five  years  practice,  or  certificate  from  metlicjil 
school,  before  practising  medicine. 

Cited  in  not^s  (14  L.  R.  A.  581)  on  constitutional  equality  of  privilege*, 
immunities  and  protection;  (21  L.  R.  A.  791)  on  constitutionality  of  statutej 
restricting  contracts  and  business. 
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Distinguished  in  Scholle  v.  State,  90  Md.  740,  50  L.  R.  A.  4 
upholding  act  exempting  Army  and  Navy  surgeons  and  consu 
from  other  states  from  requirement  as  to  license;  State  v.  Shai 
109,  96  Am.  St.  Rep.  893,  71  Pac.  737,  austixining  act  dividing  bar 
and  operating  equally  upon  each  class. 

Disapproved  in  State  v.  Bair,  112  Iowa,  470,  51  L.  R.  A.  778 
holding  act  requiring  certain  qualifications  for  practice  of  medici 

5  L.  R.  A.  712,  EASTMAN  v.  PROVIDENT  MUT.  RELIEF  ASS 
23  Am.  St.  Rep.  29,  IS  Atl.  745. 

Reformation     of    contracts. 

Cited  in  Park  Bros.  &  Co.  v.  Blodgett  &  C.  Co.  64  Conn.  37, 
Ryder  v.  Ryder,  19  R.  1.  191,  32  Atl.  919,  holding  equity  will  cc 
use  of  terms  not  expressing  parties'  intention;   Parish  v.  Camp 

37  N.  E.  607,  holding  equity  will  reform  deed  from  body  of  whicl 
was  omitted;  Sparta  School  Twp.  v.  MendelK  138  Ind.  195,  37  N 
equity  will  reform  mistake  in  school  teacher's  contract  executed 
township;  Webb  v.  Hammond,  31  Ind.  App.  618,  68  N.  E.  916,  n 
contract  of  settlement  when  contract  not  before  court. 

Cited   in  footnote  to  Bighara  v.  Madison,  47   L.  R.  A.  267, 
rescission  for  mutual   mistake  as  to  location  of  boundary  linei 
vendor. 

Effect   of   adoption    of   agenVn   act. 

Cited  in  McDonald  v.  Metropolitan  L.  Ins.  Co.  08  N.  II.  5,  73  . 

38  Atl.  500,  holding  insurer,  ratifying  agent's  unauthorized  act 
knowledge  of  facts;  Perry  v.  Dwell ing-Kouse  Ins.  Co.  67  N.  H. 
Rep.  668,  33  Atl.  731,  holding  agent's  knowledge  of  facts,  not  sta 
for  insurance.,  binding  upon  insurer. 

Delay    exenned    by    doubt    an    to    In^T. 

Cited  in  Ilett  v.  Boston  &  M.  R.  Co.  69  N.  H.  141,  44  Atl.  9 
in  delivering  gootis  where  right  to  possession  doubtful,  until  lega 
not  conversion. 


5  L.  R.  A.  713,  HABENICHT  v.  LISSAK,  78  Cal.  351,  12  An 

Pac.  874. 
Supplementary    proceed inirM* 

Cited  in  Herrlich  v.  Kaufmann,  99  Cal.  275,  37  Am.  St.  Rep 
holdinf-  that  judgment  creditor  cannot  maintain  either  garni? 
or  bill  in  equity  to  reach  debt  due  judgment  debtor,  where  it 
statutory  supplementarj^  proceedings  will  not  afford  relief. 

Property   subject    to    debts. 

Cited  in  footnote*  to  Cleveland  Nat.  Bank  v.  Morrow,  38  L. 
holds  perpetual  scholarship  in  college  in  consideration  of  dona 
subject  to  payment  of  debts. 


6  L.  It.  A.  71fl.  ALX.ES  v.  SOUTH  BOSTON  R.  CO.  150  Mass.  200.  15  Am.  Si. 
Rep.  183,  22  N.  E.  917. 

Liability   of  corporal  Ion  ■. 

Cited  in  Kencon  Trust  Co.  v.  Soutlier,  183  SUsb.  417,  07  N.  E.  345,  holdine 
corporHtii>ii  linlile  on  note  pxecuted  by  president  without  ftutliority,  when  proceeds 
useil  in  eorpornt«  bu^inoas. 

Cited  in  note  (13  L.  H,  A,  193)  on  liability  of  corporation  for  misfeasance  of 
its  oRiccrs.  , 

—  For  atopk   IIIcKBlly    Issard. 

Cit«d  in  First  Avenue  Land  Co.  v.  Parker,  111  Wis.  8.  87  Am.  St.  Rep.  841, 
80  N.  W.  001,  holding  corporation  liable  to  bona  fide  purchaser  of  stook  iilpoatly 
issued :  Cin<-inna.ti,  X.  O.  A  T.  P.  R.  Co.  v.  Citizens'  Nat.  Bank.  .-iO  Ohio  St.  3fi7, 
43  L.  R.  A.  780,  47  X.  E.  249.  holdinf;  corporation  liable  ttk  bona  lide  purcliox-r 
of  stock  fraudulently  issued  by  proper  officers-,  Citizens'  Street  R.  Co.  v.  Robbin'i, 
128  Ind.  401,  12  L.  R.  A.  502,  25  Am.  St.  Rep.  44.'),  26  X.  E.  IIG,  holding  Itonii 
fide  purchaser  not  aileeted  by  iilegality  in  surrender  and  cancelation  of  ori}final 
stock ;  Havent.  v.  Baijk  of  Tarboro,  132  K.  C.  222,  05  Am.  St.  Rep.  027,  43  S.  E. 
030,  holding  bank  liable  to  pledgee  of  cashier  ulio  fraudiiletilly  issued  to  himhet: 
ccrtiflcHtes  signed  by  president  in  blank. 

Cite<l  in  note  HO  L.  R.  A.  33!)  on  liability  of  corporation  for  fraud  or  forperr 
of  its  officers  in  the  i«sue  of  stock, 

Di'.tinjiuisbed  in  Furringlon  v.  South  Boston  R.  Co.  1.50  Mass.  409.  5  L.  B.  A. 
8.50,  15  Am.  St.  Rep.  222.  23  N.  E.  109.  holding  eertificate  of  stock,  fraudulently 
issued  by  olfieer  of  corporation  us  security  for  personal  debt,  invalid, 
'When    knonle-ilnre  o(  nsrvnt  Inipnlnblc  to  prinrlpsl. 

Cito.i  in  l-oiv  V.  t^w.  177  Ma'.s,  311,  59  N.  E.  57,  holding  attorney's  knowledge 
of  title  iniputnble  to  moripngce. 

Citrd  in  note  ( 10  L.  H.  A.  700)  on  notice  to  agent  as  notice  to  principal. 

Citeil  in  Tloiigiiton  v.  To,ld.  58  Noh,  302,  73  N.  W.  634,  Iiolding  knowledge  of 
want  of  authority  in  agent  acting  in  dual  capacity,  to  guarantee  contract,  ni't 
imi.utable  to  principal;  Melms  v.  Pabut  Bleiving  Co.  93  Wis.  159,  .'J7  Am.  St. 
Rep.  S!lll.  Otl  N.  W.  .-iI8.  Iic.ljling  knowlnlge  of  defect  in  vendor's  title  by  attorney 
for  both  pnrties  not  imjuiliible  to  sendee ;  Alpha  Jlills  v.  Watertown  Steam  Engine 
Co.  HO  X.  C.  802,  21  S.  E.  917,  holding  knowli>dge  of  member  dealing  with 
corporatiim  not  iinputnlile  to  it;  Stanford  v.  Coram.  28  Mont,  297.  87  Pac.  1005. 
balding  agent's  knowledge  of  misappropriation  of  collateral,  nci|uired  whilt- 
nc'tiiig  nntii^-<.ni>.lici)l1y,  not  ini;>uta)]le  to  principal;  Hodges  v.  Xulty.  113  \Vi> 
507,  89  X,  \V.  .i35,  holding  notice  of  revocation  of  subscription  to  member  acting 
adveniely  to  rest  of  connnittee  not  notice  to  committee;  First  Xat.  Bank  v. 
Bahhiilgc.  100  MnHS.  566,  36  N,  E.  462,  upholding  bank's  right  to  recover  from 
accomnioilation  maker  of  note  for  president's  benefit,  discounted  at  president's 
requi«t  by  easliier  without  knowledge  of  facts;  National  Bank  of  Commerce  v, 
Fei'ney,  9  S.  D.  5.">0,  46  L.  R,  A.  734,  70  N.  W.  874.  holding  bank  not  affected  liy 
cashier's  knowlnlge  of  infirmity  of  not*  discounted  for  him  by  discount  com- 
mittee; State  Sav.  Bank  v.  Montgomery,  126  Jlicli.  335,  8S  X.  W.  879,  holding 
knowledge  of  cashier  discounting  notes  for  himself  not  imputable  to  bank. 


716-720.]  L.  E.  A.  CASES  AS  AUTHORITIES.  695 

«»—  Aflrent  committlnar   fraud   on  hiii  o^vn   aeconnt. 

Cited  in  KnoI)elock  v.  Germania  Sav.  Bank,  50  S.  C.  290,  27  S.  E.  9(52,  holding 
bank  not  chargeable  with  knowledge  of  president's  intention  to  misappropriate 
funds  of  which  he  waa  trustee;  Gunster  v.  Scranton  Illuminating  Heat  &  Power 
Co.  181  Pa.  330,  59  Am.  St.  Rep.  650,  37  Atl.  550,  holding  bank  not  chargeable 
with  knowledge  of  vice  president  of  misappropriation  by  him  of  note  of  corpora- 
tion for  which  he  acted;  Indian  Head  Nat.  Bank  v.  Clark,  166  Mass.  30,  43  N.  E. 
til2,  holding  knowledge  cannot  be  imputed  to  bank  of  cashier's  intention  to  em- 
bezzle proceeds  of  note  discounted  by  him;  Bank  of  Overton  v.  Thompson,  56 
C.  C.  A.  557,  118  Fed.  801,  holding  bank  not  chargeable  with  knowledge  of 
another's  interest  in  deposit  made  by  cashier;  Henry  v.  Allen,  151  N.  Y.  11, 
36  L.  R.  A.  662,  footnote,  p.  658,  45  N.  E.  355.  Reversing  77  Hun,  60,  28  N.  Y. 
Supp.  242,  holding  knowledge  of  agreement  made  by  agent  to  deposit,  nullifying 
legal  effect  of  cashier's  checks,  not  imputable  to  principal ;  Thomson-Houston 
Electric  Co.  v.  Capitol  Electric  Co.  12  C.  C.  A.  646,  22  U.  S.  App.  669,  65  Fed.  343, 
Reversing  56  Fed.  852,  holding  lender  not  chargeable  with  knowledge  of  de- 
fenses to  bonds  fraudulently  pledged  by  agent;  Hickman  v.  Green,  123  Mo.  176, 
29  L.  R.  A.  44,  27  S.  W.  440,  holding  principal  not  chargeable  with  agent's 
knowledge  of  unrecorded  deed  collusivel}'^  concealed. 

I^labllltF  of  pemon  'whose  nefirltmrence  made  fraud  possible. 

Distinguished  in  Hill  v.  C.  F.  Jewett  Pub.  Co.  154  Mass.  178,  13  L.  R.  A.  195, 
26  Am.  St.  Rep.  230.  28  X.  E.  142,  holding  corporation  permitting  access  by  presi- 
dent to  certificates  and  seal  not  liable  on  forged  certificates;  Bangor  Electric  Light 
&  Power  Co.  v.  Robinson,  52  Fed.  522,  holding  that  innocent  purchaser  for  value 
from  one  abstracting  stock  from  common  safety  deposit  box  acquires  no  title. 

3f#'fisare    of   damagres    for   conversion. 

Cited  in  footnotes  to  Woods  v.  Nichols,  48  L.  R.  A.  773,  which  holds  measure 
of  recovery  in  trover  by  one  retaining  title  as  security  for  purchase  price,  limited 
to  balance  due,  less  depreciation  by  u.se;  Langford  v.  Rivinus,  33  L.  R.  A.  250, 
which  holds  value  of  judgment  at  date  of  conversion  measure  of  damages. 

r>  L.  R.  A.  720,  DOLE  v.  SHERWOOD,  41  Minn.  535,  16  Am.  St.  Rep.  731,  43 

N.  W.  569. 
Broker*fl    rlnrht    to    commissions. 

Cited  in  Baars  v.  Hyland,  65  Minn.  151,  67  N.  W.  1148,  holding  owner  not 
liable  for  commissions  where  he  personally  eftects  sale,  before  agent,  without  ex- 
clusive right  to  sell,  notifies  him  of  purchaser;  Mullen  v.  Bower,  22  Ind.  App. 
302,  53  N.  E.  790,  holding  owner  not  liable  for  commission  where  agent  intro- 
duc(\s  cust<3mer  through  unknown  subagent  with  whom  owner  deals  as  if  stranger, 
and  sells  at  lower  price;  Hill  v.  Jebb,  55  Ark.  576,  18  S.  W.  1047,  denying  broker's 
right  to  commissions  on  sale  of  property  previously  sold  by  owner;  Owl  Canon 
Gypsum  Co.  v.  Ferguson,  2  Colo.  App.  232,  30  Pac.  255  (dissenting  opinion), 
majority  holding  broker  entitled  to  commissions  on  sale  of  stock  prior  to  sale  by 
owners,  the  latter  having  knowledge  of  such  prior  sale. 

Cited  in  notes  (10  L.  R.  A.  103)  on  exclusive  agency  of  real  estate  broker 
to  sell;  (44  L.  R.  A.  338,  344,  350)  as  to  when  real  estate  broker  is  considered 
aB  the  procuring  cause  of  sale  or  exchange  effected. 

Distinguished  in  Levy  v.  Rothe,   17  Misc.  403,  39  N.  Y.  Supp.   1057,  holding 


owner  liable  to  comminHionH  though  personally  finding  purchaser,  where  broliff. 
having  "sole  agenej'  to  sell,"  finds  purchaser  within  prescribed  time. 
Serrlce    ot    rrdemptlvn    not  Ice- 
Cited  b;  mistake  in  Sterling  v.  Urquhart,  SS  Minn.  409,  93  N.  W.  808,  boldin? 
proof  of  service  of  redemption  notice  on  one  to  whom  lands  assessed  necessary  in 
action  betweea  owner  of  Judgment  and  onner  of  land. 

5  L.  R.  A.  721,  FOWLER  v.  SMITH,  31  S.  C.  308,  10  S.  E.  93. 

5  L.  R.  A.  724,  ELMER  v.  FESSENDEN,  151  Mass.  359,  22  N.  E.  «3S,  24  N.  E. 

208. 

Second  appeal  in  164  Mass.  427,  23  N.  E.  2B9. 
Admiulblllty    of    evidence. 

Cited  in  Tnsker  v.  Stanley,  IfiS  Mass.  150,  10  L.  R.  A.  469,  20  N.  E.  417, 
holding  plaintiff's  statement  that  he  is  going  to  make  as  dlrtv  a  case  as  he  can. 
adniissible  in  action  for  alienation  of  affections;  Deveney  v.  Baxter.  157  Ma^'. 
II,  31  N.  E.  S!)0,  holding  oral  statements  made  at  time  of  act  admissible  as  par 
of  res  gcsftr;  l^^wrence  v.  Wilson,  IflO  Mass.  307,  35  N.  E.  858,  holding  declara- 
tions of  plnintilT's  pre<Ieee)'Bor  in  title  inadmissible  in  action  of  trespass;  Zinn 
V.  Rice,  10!  Mans.  674,  37  N.  E.  747,  lioUling  evidence  of  inquiries  by  mereantitc 
agencies  inadmissible  in  action  for  excessive  attnebment;  Ahibama  &  V.  R.  Co. 
V.  Brooks,  09  Miss.  185,  30  Am.  St.  Rep.  628,  13  So.  847,  holding  one's  own  *Mer- 
tiim  that  he  believed  owner  took  baggage,  and  then  fraudulently  sued  for  it* 
value,  not  conclusive  in  libel  suit;  Rogers  v.  Manhattan  L.  Ins.  Co.  138  Cal.  29-J. 
71  Pac.  348;  .Mutual  L.  Ins.  Co.  v.  Hillmon,  145  U.  S.  297,  36  L.  ed.  711,  12  Sup. 
Ct.  Rep.  son,  holding  evidence  of  intention  provable  by  statements  in  letters 
written  under  uniuspicious  oircum stances. 

Questioned  in  torn,  v.  Trefetlien,  1.17  Mass.  191.  24  L.  R.  A.  241,  31  N.  E.  961. 
holding  evidence  of  declnratinns  by  deceased  of  intention  to  commit  suicide  ad- 
missible in  murder  case. 
Slander    ot    title. 

Cited  in  S<|uirefl  v.  Wnson  Mfg.  Co.  182  Mass.   138,  65  N.  E.  32,  denying  lia- 
liitity  for  slander  of  title  of  patent,  made  in  good  faith. 
I^lbel    and    lalnnder. 

Cited  in  footnote  to  Nissen  v.  Cramer,  0  L.  R.  A.  780,  holding  saying  "that's 
a  lie,"  of  material  testimony,  not  actinnable  when  spoken  during  trial. 

Cited  in  note  (1)  L.  R.  A.  621)  on  iibel  and  slander;  libel  defined. 

Cited  in  Hayes  v.  Hyde  Park,  153  Mass.  516,  12  L.  R,  A.  250,  27  N.  E.  52-J. 

holding  town  not  relieved  of  liability  by  co-operation  of  act  of  innocent  traveler 
with  defect  in  highway,  in  causing  injury:  Stone  v.  Boston  £  A.  B.  Co.  171  Mas-. 
540,  41  L.  R-  A.  797,  61  N.  E.  1,  holding  railroad  company's  Diligence  in 
keeping  oil  on  platform  not  concurrent  with  carelessness  of  man  in  dropping 
lighted  match: 
MnnloliMil    Invr, 

Cited  in  note  (11  L.  R.  A.  548)  on  municipal  law;  limitation  of  province  of, 
M  to  cnforcnnent  of  obligations. 


5   I^  R.  A.  726,  CANTILLON  v.  DUBUQUE  i  N.  W.  H.  CO.  78  Iowa,  48,  42  N.  W. 

ei3. 

X'^vrer  to   lunc   ntllrond-nid   boDda. 

Cited  in  footnote  to  Wullennaber  v.  Diinigan,  13  L.  R.  A.  Sll,  which  holds 
petition  signed  by  fifty  freebotdrrtt  necessary  to  sutliorize  election  to  vote  aid 

RtWed   ot  cbADKC   of  FBllroad   rontr. 

Cited  in  Lowell  v.  Washington  County  R.  Co.  90  Me.  94,  37  Atl.  889,  holding 
change  in  route  of  railroad  does  not  affect  li«bility  of  county  on  aubacription  to 
.■itock,  where  charter  of  conipnny,  at  tinie  of  suhscription,  provided  for  passage 
of   railroad  through  county  only  at  "some  point." 

Cited  in  Chevra  Enai  Israel  v.  Chevra  Bikur  Cholim,  24  Misc.  180,  52  N,  T. 
Supp.  712,  holding  agreement  between  presidents  of  distinct  reli(;ioo9  and  benevo- 
Wnt  (Wrporations  to  consoliilate,  unenforceable  between  parties  where  trustees 
Ijiivc  not  confirmed  same  nor  supreme  court  assented. 

Cited  in  note   (52  L.  R.  A.  391)   on  right  of  corporations  to  consolidate. 
1  "on jvt  ruction    of    vorpofVI?    riKhtJi. 

Cited  in  note  (9  L.  E.  A.  34)  on  striet  construction  of  grant  of  corjiorate  right 
or  privilege. 


%aiiipe  nnd   ci>Tiivr»hlp   of   kah  Aual   oil. 

Cited  in  Ridgway  Li'ibt  &  Heat  Co.  v.  Elk  County,  191  Va  Aft  43  Atl  323, 
iiolding  gas  the  property  of  owner  of  soiL  bo  long  as  in  it  or  upon  it  and 
ruliject  to  taxation  ivbere  not  exempt  as  indispensably  neivsMn  to  earr\  out 
piirposea  for  wliieh  public  corporate  owner  organized;  fierkins  \  Kentucky  Salt 
Co.  100  Ky.  735,  Cfl  Am.  St  Rep.  370.  .19  S.  W.  444,  bnldiiig  reinaindermrn  entitled 
to  eloae  wells  opeiieil  by  leiwcp  of  owner  of  life  estitp;  Coluinliinn  Oil  Co  i 
IHake,  13  Ind.  App.  088,  42  X.  K.  2.14.  lioliling  eonvej-nnce  of  giis  and  oil  riftbts 
by  married  woman  alone,  prohibited  by  statute  forbidding  con\nanee  of  her 
-.epnrnte  real  estate  except  by  deed  in  which  husband  joins  Marshall  %  Mellon, 
]7!1  Pa.  374,  35  L.  R.  A.  819,  ,-17  Am.  St.  Rep.  601,  30  Atl  201  holdiiip  git  a 
mineral ;  as  such,  a  part  of  realty,  and  therefore  incapable  of  primarv  d ^jMisitlon 
by  life  tenant  as  against  remaindermen,  under  lease,  since  effect  is  to  gne  lessee 
light  to  dispose  of  freehold;  Murray  v.  Allred,  100  Tenn.  115  18  L  R  \  Zj2, 
lill  Am.  St.  Hep.  740,  43  S.  «".  3r,R.  holding  gas  a  mineral  within  reservation, 
in  deed,  of  all  "niinerBls;"  Williamson  v.  Jones,  39  \V.  Vn.  2';7  2>  I  E  \  213 
1!>  S.  E.  43C.  holding  oil  a  mineral,  passing  under  judicial  sale  of  real  property  , 
Wagner  v.  i.Iallory.  ifiSI  X.  Y.  50.->.  62  X.  E.  584,  holding  title  to  oil  does  not  vest 
in  lessee  of  well  until  pumped  from  gionnd  and  taken  into  possession;  People's 
(;aa  Co.  V.  Tj-ner,  131  Ind.  281,  10  L.  R.  A.  44.1,  31  Am.  St  Hep.  443,  31  X.  E,  S9, 
holding  landowner  not  enjoined  from  exploding  nitroglycerin  in  jras  well,  thougn 
cHect  is  to  increase  flow  from  adjoining  lands  into  his  well ;  .Jones  v.  Forest  Oil 
Co.  194  Pa,  383,  48  L,  R.  A.  750.  44  Atl.  1074.  Aflirming  30  Pittsb.  L.  .T.  N.  S.  .-iO, 
liiilding  use  of  suction  pumps  inoil  well  lawful,  though  flow  in  adjoining  wells 
decreased   therehy;   Greensburg  Fuel  Co.  v,  Irwin  Natural  Gaa  Co.   102  Pa.  B5, 
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2P  Atl.  274,  holding  right  of  insolvent  corporation  to  take  gas,  and  easements  of 
access,  and  machinery  used  in  enjoying  right,  subject  to  fieri  facias  under  act 
April  7,  1870,  P.  L.  58,  since  they  do  not  fall  within  exception  in  favor  of  "lands 
held  in  fee;"  Ohio  Oil  Co.  v.  Indiana,  177  U.  S.  203,  44  L.  ed.  737,  20  Sup.  Ct. 
Rep.  576,  holding  statute  requiring  the  storage  or  confinement  of  escaping  ga* 
or  oil  within  two  days  after  being  struck  valid  regulation  of  property  right-*: 
Towiisend  v.  State,  147  Ind.  628,  37  L.  R.  A.  298,  62  Am.  St.  Rep.  477,  47  N.  E. 
19,  holding  statute  prohibiting  waste  of  natural  gas  by  flambeau  lights  not  uncon- 
stitutional invasion  of  property  rights. 

Cited  in  notes  (16  L.  R.  A.  444;  25  L.  R.  A.  222,  223)  on  natural  gas;  <2.i 
L.  R.  A.  227)   on  nature  of  interest  in  oil  or  gas  lease. 

Injunction. 

Cited  in  DuITield  v.  Rosenzweig,  144  Pa.  536,  23  Atl.  4,  and  Duffield  v.  Hur. 
136  Pa.  617,  20  Atl.  526,  holding  injunction  proper  remedy  to  prevent  les*inr. 
who  has  taken  possession  of  portion  of  leased  premises  for  purpose  of  boring  for 
oil,  from  carrying  out  purpose;  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  ('••. 
61  L.  R.  A.  236,  50  C.  C.  A.  84,  112  Fed.  8;  California  Oil  &  Criis  Co.  v.  Miller. 
96  Fed.  24;  Erskine  v.  Forest  Oil  Co.  80  Fed.  585,— holding  bill  to  restrain 
operation  of  oil  well  by  solvent  trespasser  not  entertained,  being,  in  eflfect,  biK 
to  obtain  possession;  Hicks  v.  American  Natural  Gas  Co.  207  Pa.  579.  65  L.  R.  A. 
214,  57  Atl.  55,  holding  ejectment,  not  injunction,  "proper  remedy  to  oust  on  ■ 
wrongfully  entering  under  oil  lease  and  erecting  machinery. 

Distinguished  in  Bascom  v.  Cannon,   158  Pa.  230,  27  Atl.  968,  dismissing  hi'.! 
for  injunction  against  interference  with  coal  mine,  where  complainant's  exerci^ 
of  rights  under  decree  acquiesced  in  for  number  of  years. 

Provlnlon  for  expiration  of  lenne  on  breneh  of  condition. 

Cited  in  Jones  v.  Western  Pennsylvania  Natural  Gas  Co.  146  Pa.  211,  23  At'. 
386,  holding  that  stipulation  in  lease,  for  completion  of  well  by  lessee  by  certai:i 
date,  otherwise  the  lease  to  be  "null  and  void.*'  renewable  onlv  "bv  mutual  con- 
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sent,"  creates  merely  option  to  avoid;  Hukill  v.  Myers,  36  W.  Va.  646,  15  S-  E. 
151;  Dufiield  v.  :Miciuicls,  42  C.  C.  A.  653,  102  Fed.  823;  Diamond  Plate  Glass  C<». 
v.  Echelbarger,  24  Tnd.  App.  128,  55  N.  E.  233;  Steiner  v.  Marks,  172  Pa.  40-1. 
33  Atl.  (i!)5. —  holding  lessor  preehiiled  from  asserting  forfeiture  where  he  ha- 
misled  lessee  into  default;  Scranton  R.  Co.  v.  Scranton,  5  Lack.  I^egal  News,  2o^, 
enjoining  interference  with  laying  of  tracks  after  date  limited  by  ordinance  fur 
completion  of  railway,  where  forfeiture  not  aflirmatively  enforced  for  year^ : 
Verdolite  Co.  v.  Richards,  7  Northampton  Co.  Rep.  119.  refusing  to  declare  fen- 
feiture  of  mining  lease  for  failure  to  pay  rent,  where  prior  breaches  waivetl  an  i 
no  notice  of  future  nonwaiver  given;  English  v.  Yates,  205  Pa.  108,  54  Atl.  .><>:.. 
denying  power  of  lessee  to  end  lease  by  own  default,  thereby  releasing  sureiir-. 

Cited  in  note    (31   L.  R.   A.  674,  675)    on  forfeiture  of  oil  and  gas  leise. 

Distinguished  in  Diamond  Plate  (ilass  Co.  v.  Curless,  22  Ind.  App.  353.  ."iJ 
N.  E.  182,  holding  lease  for  indefinite  i)eri<Kl,  stipulating  only  for  payment  «fl 
contingent  rent  at  certain  dates,  runs  merely  from  year  to  year,  ,and  is  terminated 
oy  nonpayment  of  rent;  Harlan  v.  Ix)gansport  Natural  Gas  Co.  133  Ind.  330. 
32  N.  E.  930,  holding  lessee  of  right  of  way  for  gas  pipes  in  consideration  of 
lessor's  right  to  use  gas  free  of  charge  may  cut  off  lessor's  supply  where  it  appears 
that,  by  mistake,  pipes  were  not  located  on  right  of  way  over  lessor's  land. 
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n  «>flierTatlon«    to    leiiHor. 

Cited  in  Lynch  v.  Burford,  201  Pa.  55,  50  Atl.  228,  holding 
<^iititled  to  injunction  against  drilling  of  well  by  lessor  within  lim: 
liim   in  lease  "as  a  protection  against  fire." 

r>i8tinguislied  in  Spillman  v.  Brown,  45  Fed.  294,  holding  lease 
acres  from  the  grant,  upon  which  no  wells  shall  be  drilled  with< 
lessor,"  reserves  to  lessor  right  to  drill  thereon. 
IWvKnlclpal    gran    -works. 

Cited  in  note    (11  L.  R.  A.  730)    on  power  of  municipalities  t< 
1  niprovements. 
'WlM.mLt    are    minerals. 

Cited  in  Re  Forestry  Commission  Leases,  28  Pa.  Co.  Ct.  148,  expi 
tliat  ganister  rock  is  mineral;  Northern  P.  R.  Co.  v.  Soderberg,  '. 
47  Tj.  ed.  583,  23  Sup.  Ct.  Rep.  365,  holding  that  lands  valuable  chi; 
are   "mineral  lands." 

5  I..  R.  A.  735,  MURRAY  v.  ST.  LOUIS  CABLE  &  W.  R.  CO.  98  1\ : 

St.  Rep.  661,  12  S.  W.  252. 
Wbo    a.re   felloif%'   Mervnntii. 

Cited  in  Hall  v.  St.  Josej)!!   Water  Co.  48  :Mo.  App.  364,  hold  i 
charge  of  gang  vice  principal ;  Parker  v.  Hannibal  &  St.  J.  R.  C< 
18   L«.   R.  A.  807,  M)  S.  W.  1119,  holding  trainmen  and  railroad  so«  I 
fellow   servants  when  working  independently  under  different  foro  i 
V.    Missouri  P.  R.   Co.   115  Mo.  99,  21   S.   W.   1110,  holding  engi  i 
repairer  not  fellow  servants;   Grattia  v.  Kansas  City,  P.  &  G.     ! 
:i96,    48    L.  R.  A.  405,  77   Am.   St.   Rep.   721,  55   S.  W.    108,  hoi 
engineer,  and  fireman  on  same  train  fellow  servants;  Olgesby  v.   ! 
<'o.   156  Mo.  180,  51  S.  VV.  758   (separate  opinion),  to  proposition 
engineer,  and  rest  of  train  crew  are  fellow  servants;  Warmington  ' 
<^  S.  F.  R.  Co.  46  Mo.  App.  170,  holding  brakeman  in  switch  giu  ; 
of  switch  engine  fellow  servants;   Card  v.  Eddy,  129  ^Mo.  519,  3' 
28    S.    W.   979,   holding  fireman   delivering  orders  of  roadmaater, 
with  section  foreman  to  whom  delivered ;  Pike  v.  Chicago  &  A.  R.   ; 
holding    bridge   watchman   not   fellow   servant   with    engineer   an 
train   on   same  road;   Coontz  v.  Missouri  P.  R.  Co.   121  Mo.  050 
holding  liability  to  conductor  of  train  for  injury  resulting  from     i 
eannot  be  escaped  on  ground  tliat  engineer,  a  fellow  servant,  negh 
his  duty  of  inspection. 

Cited  in  footnotes  to  Harrison  v.  Detroit,  L.  &  N.  R.  Co.  7  L.  1 
holds  engineer,  fireman,  and  ai^sistant  roadmaster  fellow  servants 
lialtiniore  &  0.  R.  Co.  v.  Andrews,  17  L.  R.  A.   190,  which  hold 
<  ngineer  fellow  servants  of    brakeman  on  other  train;  Clarke  v.  1    i 
J  7   L.   R.  A.  811,  which  holds  section  boss  of  one  gang  and  mei    \ 
^^uig  fellow  servants;   Fisher  v.  Oregon  Short  Line  &  U.  N.  R,      ( 
.319,   which    holds  section  foreman  and  conductor  not  fellow  ser>    i 
Cheasapeake  &  0.  R.  Co.  16  L.  R.  A.  383,  which  holds  conductor  a    : 
'UiTerent  trains  not  fellow  servants;   Palmer  v.  Michigan  C.  R.      i 
637,  which  holds  assistant  roadmaster  not  fellow  servant  of  gang    1 
under  him. 
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Cited  in  notes  (7  L.  R.  A.  503)  on  who  are  fellow  servants;  (50  L.  R.  A.  457) 
on  what  servants  are  deemed  to  be  in  same  common  employment,  apart  fron 
statutes,  where  no  questions  as  to  vice  principalship  arise. 

6  L.  R.  A.  737,  GALLAGHER  v.  NEW  YORK  &  N.  E.  R.  CO.  57  Conn.  442,  IS 

Atl.  786. 
Duty   to   fence  railroad   track. 

Cited  in  footnotes  to  Johnson  v.  Oregon  Short  Line  R.  Co.  53  L.  R.  A.  744. 
which  holds  railroad  company  liable  for  horsv^^  killed  on  unfenced  track;  Donn»» 
gixn  V.  Erhardt,  7  L.  R.  A.  527,  which  holds  railroad  company  required  to  feno*' 
track,  if  necessary  to  keep  off  obstructions;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman, 
23  L.  R.  A.  70S,  which  holds  company  liable  to  brakeman  for  failure  to  maintaiD 
fences,  causing  derailment;  Gould  v.  Great  Northern  R.  Co.  30  L.  R.  A.  590,  which 
requires  railroad  fences  to  be  on  outside  margin  of  right  of  way;  St.  Louis,  L  M. 
&  S.  R.  Co.  V.  Ferguson,  18  L.  R.  A.  110,  which  holds  railroad  company  not 
liable  for  injury  by  barbed-wire  fence  to  colt  frightened  from  track  by  train 
whistle;  Rabidon  v.  Chicago  &  W.  M.  R.  Co.  39  L.  R.  A.  405,  which  holds  switch, 
but  a  mile  from  depot,  need  not  be  fenced. 

Cited  in  notes  {12  L.  R.  A.  181")  on  duty  of  railroad  company  to  fence  it? 
tracks;  (8  L.  R.  A.  135)  on  liability  of  railroad  company  for  death  or  injun.- 
to  cattle  bv  failure  to  fence. 

Q,«iei<itlon   of   fact   or   layv. 

Cited  in  Farrell  v.  Waterburv  Horse  R.  Co.  CO  Conn.  253.  holding  findinsr  of 
trial  court  on  question  of  negligence,  one  of  fact,  not  reviewable  on  appeal; 
Donovan  v.  Hartford  Street  R.  (^o.  05  Conn.  220,  29  L.  R.  A.  302,  32  Atl.  350 
(dissenting  opinion),  majority  holding  finding  of  trial  court  as  to  negligence  of 
street  railway,  constructing  track  so  that  person  waiting  to  take  car,  is  struck, 
conclusive  on  appeal :  Bates  v.  New  York  &  N.  E.  R.  Co.  60  Conn.  274,  22  Atl. 
538  (dissenting  opinion),  majority  holding  finding  of  trial  court  as  to  carrier's 
negligence  in  failing  to  blow  whistle  pursuant  to  statute  conclusive  on  appeal. 

5  L.  R.  A.  743,  OPP  v.  WACK,  52  Ark.  288,  12  S.  W.  565. 
AcknoTvledsnient    of   debt   barred   by    llniitatlona. 

Cited  in  Kelly  v.  Leachman,  3  Idaho,  673,  34  Pac.  813,  holding  parol  evidence  to 
connect  principal  debt  with  interest  whicli  debtor  promises  to  pay  admissible  to 
take  entire  debt  out  of  statute  of  limitations. 

Cited  in  footnotes  to  Krueger  v.  Krueger,  7  L.  R.  A.  72,  w^hich  holds  acknowl- 
edgment,  to   remove   limitation,   must  be  clear  and   unconditional;    Slaughter** 
Succession,  58  L.  R.  A.  408,  which  holds  bar  of  limitation  not  removed  by  ex 
pression  of  ability  to  pay  debt,  followed  by  part  payment. 

5  L.  R.  A.  744,  McQUEENEY  v.  PHO^^NIX  INS.  CO.  52  Ark.  257,  20  Am.  St.  Rep. 

179,  12  S.  W.  498. 
ESntlre    contract. 

Cited  in  Higgins  v.  Gager,  65  Ark.  609,  47  S.  W.  848,  holding  valid  parol  lease 
for  term  rendered  void  and  unenforceable  where  it  contains  void  collateral  stipu- 
lation, the  consideration  payable  under  lease  being  entire. 
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—  For    luanrance. 

Cited  in  Southern  F.  Ins.  Ck).  v.  Knight,  111  Ga.  635,  52  L.  R.  A.  74,  78  Am. 
St.  Rep.  216,  36  S.  E.  821,  holding  insurance  on  both  building  and  stock  vitiated 
by  failure  to  take  inventory  of  stock  as  provided  by  policy,  the  premium  for  which 
is  payable  in  gross  sum;  Phoenix  Ins.  Co.  v.  Public  Parks  Amusement  Co.  63 
Ark.  202,  37  S.  W.  959,  holding  entire  policy,  apportioned  to  different  items  or 
<»laftses  of  property,  void  as  to  all  where  stipulation  of  sole  ownership  by  insured 
false  as  to  some  of  property;  Planters'  Mut.  Ins.  Co.  v.  Loyd,  71  Ark.  294,  75 
8.  W.  725,  denying  husband's  riglit  to  recover  insurance  on  personal  property 
under  policy  also  covering  wife's  land;  Worley  v.  State  Ins.  Co.  91  Iowa,  153, 
59  Am.  St.  Rep.  334,  59  N.  W.  16,  holding  policy  on  house  and  barn  not  avoided 
bv  vacation  of  house. 

Cited  in  footnotes  to  State  Ins.  Co.  v.  Schreck,  6  L.  R.  A.  .124,  which  holds 
polic}''  separately  valuing  personalty  and  realty  separable;  Coleman  v.  New 
Orleans  Ins.  Co.  16  L.  R.  A.  174,  which  holds  policy  for  separate  amounts  on 
storehouse  and  goods  severable. 

Cited  in  notes  (8  L.  R.  A.  834)  on  entire  and  severable  contracts  of  fire  in- 
surance;   (19  L.  R.  A.  213)  on  severability  of  insurance  in  same  policy. 

Distinguished  in  Clinton  v.  Norfolk  Mut.  F.  Ins.  Co.  176  Mass.  491,  50  L.  R.  A. 
836,  79  Am.  St.  Rep.  325,  57  N.  E.  998,  holding  sale  of  insured  property  with 
reservation  of  life  estiite  does  not  avoid  policy  stipulating  against  sale  of  entire 
premises, 
Vnoancy    of   preinl«ea. 

Cited  in  Dwell ing-Houae  Ins.  Co.  v.  Osborn.  1  Kan.  App.  206,  40  Pac.  1099, 
holding  houses  on  adjoining  lota,  one  of  which  is  occupied  by  insured  as  resi- 
dence, the  other  for  cooking  and  general  purposes,  not  vacant  within  meaning  of 
policy. 

Cited  in  footnote  to  Henderson  Trust  Co.  v.  Stuart,  48  L.  R.  A.  49,  which 
holds  executor  liable  for  loss  of  insurance  from  failure  to  apply  for  extension  of 
vacancy  permit. 

Cited  in  note  (9  L.  R.  A.  81 )  on  condition  against  vacancy  and  nonoccupancy. 

5  L.  R.  A.  746,  HARRISON  v.  N  J  COLLET  NAT.  BANK,  41  Minn.  488,  16  Am. 

St.  Rep.  718,  43  N.  W.  336. 
Dlfltlnctionii  bet'weeii  checks  and  blllM  of  exchannre. 

Cited  in  Estes  v.  Lovering  Shoe  Co.  59  Minn.  508,  50  Am.  St.  Rep.  424,  61 
N.  W.  674,  holding  statute  relating  to  "promissory  notes  or  bills  of  exchange" 
applicable  to  checks. 

Cited  in  notes  (7  L.  R.  A.  595)  on  banking  check;  (23  L.  R.  A.  173)  on  the 
nature  of  drafts  by  one  bank  on  another. 

5  L.  R.  A.  748,  McMAHON  v.  CRAY,  150  Mass.  289,  22  N.  E.  923. 
Dourer    rIsrhtM. 

Cited  in  Smith  \'.  Shaw,  150  Mass.  298,  22  N.  E.  924,  holding  widow  without 
estate  in  lands  of  deceased  husband,  before  assignment  of  dower;  Flynn  v.  Flynn, 
171  ^lass.  314,  42  L.  R.  A.  99,  68  Am.  St.  Rep.  427,  50  N.  E.  650,  holding  dower 
interest  does  not  attach  to  fund  received  for  public  use  of  lands,  on  contingency 
of  wife's  surviving  husband;  Latourette  v.  Latourette,  52  App.  Div.  194,  65  N.  Y. 
Supp.  8,  holding  unassigned  dower  right  attachable;  Fletcher  v.  Tuttle.  97  Me. 
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49G,  54  Atl.  1110;  Harper  v.  Clayton,  84  Md.  350,  35  L.  R,  A.  212,  67  Am.  St- 
Rep.  407,  35  Atl.  1083,  holding  unassigned  right  of  dower  not  subject  to  creditor's 
bill;  Stewart  v.  Tcnnant,  52  W.  Va.  578,  44  S.  E.  223  (dissenting  opinion),  ma- 
jority holding  that  widow  has  interest  in  oil  taken  from  land  by  heir  before 
assignment  of  dower. 

Cited  in  footnote  to  Kursheedt  v.  Union  Dime  Sav.  Inst.  7  L.  R.  A.  229,  hold- 
ing dower  right  of  wife  of  defendant  in  foreclosure  of  mortgage  given  by  hi-^ 
grantor,  not  cut  off  when  wife  and  grantor  not  served. 

Cited  in  notes  (23  L.  R.  A.  647)  on  right  of  dower  as  subject  to  attachment 
or  levy  on  execution ;  ( 03  L.  R.  A.  698 )  on  equitable  remedy  to  subject  unassign**.  f 
dower  to  judgment  after  return  of  no  property  found. 

Deiioent    of    property. 

Cited  in  Eastham  v.  Barrett,  152  Mass.  58,  25  N.  E.  33,  holding  that  statutory 
estate  given  husband  descends  to  his  heirs  although  not  assigned  during  life; 
Proctor  v.  Clark,  154  Mass.  49,  12  L.  R.  A.  724,  27  N.  E.  673,  holding  widow 
"heir"  of  husband  under  Stat.  1880,  chap.  211. 

5  L.  R.  A.  750,  GOODRICH  v.  NEW  YORK  C.  &  H.  R.  r!  CO.  116  N.  Y.  398, 

26  N.  Y.  S.  R.  767,  15  Am.  St.  Rep.  410,  22  N.  E.  397- 
Maiiter'a  duty  an  to  servant's  safety. 

Cited  in  Millott  v.  New  York  &  N.  E.  R.  Co.  46  N.  Y.  S.  R.  146,  19  N.  Y.  Supp. 
122,  sustaining  judgment  where  brakeman's  arm  was  crushed  because  one  draw- 
head  was  lower  than  the  one  opposite;  Renninger  v.  New  York  C.  &  H.  R.  R.  Co. 

11  App.  Div.  580,  42  N.  Y.  Supp.  813  (dissenting  opinion),  to  point  that  pin. 
driven  too  tightly  into  coupling  link,  was  defective  appliance;  Bennett  v.  Gre<-n- 
wich  &  J.  R.  Co.  84  Hun,  217,  32  N.  Y.  Supp.  457,  holding  defendant's  negli- 
gence question  for  jury,  bumpers  being  of  different  heights  and  crooked  link< 
not  furnished;  Donohue  v.  Brooklyn  City  R,  Co.  38  N.  Y.  S.  R.  486,  14  N.  Y. 
Supp.  639,  upholding  recoven-  where  bumpers  were  of  different  heights;  Rigdon 
V.  Allegany  Lumber  Co.  37  N.  Y.  S.  R,  517,  13  N.  Y.  Supp.  871,  holding  it  ques- 
tion for  jury  whether  lumber  stalls  were  properly  constructed;  Quill  v.  Empire 
State  Teleph.  &  Teleg.  Co.  92  Hun,  545,  37  N.  Y.  Supp.  1149.  Affirming  13  Mi<c. 
441,  34  N.  Y.  Supp.  470,  holding  telephone  company  responsible  for  negligent 
setting  of  insulator;  Meyers  v.  Illinois  C.  R.  Co.  40  La.  Ann.  28,  21  So.  120,  up 
holding  recovery  where  defendant's  warning  of  defects  was  by  notice  not  rcadliy 
deciplierable ;  Texas  &  P.  R.  Co.  v.  Archibald,  170  U.  S.  670,  42  L.  ed.  1190,  IS 
Sup.  Ct.  Rep.  777,  requiring  employer  to  use  reasonable  care  to  see  that  its  own 
and  other  cars  are  fit  to  use;  Costikyan  v.  Rome,  W.  &  O.  R.  Co.  58  Hun,  592. 

12  N.  Y.  Supp.  083,  holding  carrier  owes  j>assenger  duty  of  furnishing  cars 
equipped  with  safe  and  suitable  appliances;  Sutter  v.  New  York  C.  &  H.  R.  R- 
Co.  79  App.  Div.  367,  79  N.  Y.  Supp.  1106,  holding  company  liable  for  death 
from  collision  due  to  failure  to  provide  chimney  for  headlight. 

Cited  in  footnote  to  Neeley  to  Southwestern  Cotton  Seed  Oil  Co.  64  L.  R.  A. 
146,  holding  refusal  to  submit  to  jury  question  of  master's  negligence  in  furnish- 
ing defective  ladder  used  in  adjusting  belt,  error. 

Cited  in  note  (41  L.  R.  A.  131)  on  qualification  of  employer's  liability  by 
hcrvant's  duty  to  acquaint  himself  with  his  environment. 

Distinguished  in  McFarland  v.  New  York  C.  &  H.  R.  R.  Co.  9  App.  Div. 
629,  41  N.  Y.  Supp.  525,  reversing  judgment  for  plaintiff  where  defect  was  not 


when  moiintpd  by  brukeman  to  stop  it  on  "cripple  track;"  Arnol(i  v.  Delawari- 
t  H.  Canal  Co.  125  N.  Y.  17,  25  N.  E.  1004.  holding  that  brakeman  engaged  in 
removing  crippled  cars  takes  risk  of  injury  from  broken  drawheada;  TliomaE  v. 
Missouri  P.  R.  Co.  109  Mo.  216,  18  S.  W.  980  (dissenting  opinion),  majority 
holiling  that  switchman  and  coupler  assume  risk  of  coupling  al!  cars   in   gtxvl 

ContrlbnlorT'    nrsltK^ncr. 

CitiHi  in  Mnhoney  v.  New  York  C.  &  H.  R.  H.  Co.  30  N.  Y.  S.  R.  912,  15  N".  Y'. 
Supp.  501,  sustaining  recovery  for  death  of  brakeman  killed  through  absenc*  "i 
bumper;  Joyce  v,  Rome.  W.  &  O.  R.  Co.  80  Hun,  601,  61  N.  Y.  S.  R.  .=i8C,  holdiiii- 
question  of  contributory  negligence,  in  case  of  defective  appliances,  for  jury : 
Ohio  A  M.  R.  Co.  v.  Wangelin,  43  111.  Rep.  335,  upholding  recovery  nliere  brak.-- 
man  could  not  notice  defect  until  ears  were  nearly  together;  Mempiiis  ft  C.  R. 
Co.  V.  Graham.  fl4  Ala.  S.'iS,  10  So.  283,  holding  going  between  moving  earn  t" 
couple,  in  absence  of  rule  forbidding  it,  not  necessarily  contributory  negligence. 

Cited  in  note  (11  L.  R.  A.  131)  on  right  of  self  protection  as  alTecting  conlrilui 
tory  negligence. 

6  L.  R.  A.  752,  lIcGl'lRE  v.  RAPID  CITY,  8  Dak.  340,  43  N.  W.  706. 

Cited  in  Seim  v.  Krause.  13  S.  I>.  .'-.S'.,  93  K.  W.  'nHS.  holding  bona  fide  apprai- 
ment  of  architect  as  to  value  of  alteration,  conclusive. 

Cited  in  note  (17  L.  H.  A.  212)   on  conclusiveness  of  engineer's  certificate. 

6  L.  R.  A.  75(1,  GAITIIER  v.  \VILMER,  71  Md.  3G1,  7  Am.  St.  Rep.  542,    H 

Atl.  -lOO. 
RnlcH    an    In    ■«■««    verdicts. 

Cited  in  Farmer's  Packing  Co,  v.  Brown,  87  Md.  14,  39  Atl.  825,  holding  wal.-l 
verdiet  may  l>e  corrected  hy  Jury  at  any  time  before  recorded. 

Cited  in  footnotes  to  Kramer  v.  Kister,  44  L,  K.  A.  432,  which  requirra  di- 
charge  of  jury  on  one  juror's  disaent  from  sealed  verdict;  Hechter  v,  Sl:ite.  ."iii 
L.  K.  A.  4.57,  which  holds  sealed  verdiet  of  guilty  on  some  counts  of  indictment 
not  invalidated  by  adding  not  guilty  as  to  others,  before  recording. 

5  L.  R,  A,  7:19,  KEEDY  v.  LON'G,  71  Md.  385,  18  Atl.  704. 

Followed  without  special  discussion  in  Kcedy  v.  Crane,  71  Mil.  396,  18  Atl.  707, 

Cited  in  New  York,  P.  &  X.  R.  Co,  v,  Jones,  94  Md.  29,  50  Atl,  423.  and 
Spencer  v.  Pnttpn,  84  Md.  425,  35  Atl,  1007,  holding  plea  amounting  to  general 
issue  bad  on  demurrer;  McAllister  v.  State,  04  Md,  300,  50  Atl.  104fi.  holiiing 
plea  not  bad  because  facts  set  up  in  avoidance  provable  under  general  issue;  K. 
J.  Codd  Co.  V.  Porker,  97  Md.  328,  55  Atl.  623,  holding  plea  admitting  sale  of 
goods,  but  setting  np  judgment  against  principal  as  defense,  good  as  special  plea. 

Cited  in  Uolton  Mines  Co.  v.  Stokes,  82  Md.  5S,  31  L.  R.  A.  790,  33  Atl.  491, 
holding  procf'e<ling  to  judgment  on  one  of  two  alternative  remedies  precludes 
resorting  to  the  other. 
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^— ^  By   dliicl&arflred   employee. 

Cited  in  Olrastftad  v.  Bach.  78  Md.  145,  22  L.  R.  A.  76,  footnote 
t^t-     Rep.    273,    27   Atl.   601,   holding,   after   paj'ment   of   wrongful 
servant  up  to  time  of  discharge,  only  remedy  in  action  for  damaj 
V.    !Rach   (Md.)    18  L.  R.  A.  54,  holding  satisfied  judgment  for  one 
after  wrongful  discharge  not  bar  to  subsequent  suit  for  wages  the 
ing;    Omstein  v.  Yahr  &  L.  Drug  Co.  119  Wis.  435,  96  N.  VV.  826, 
man's  recovery  of  amount  equal  to  month's  pro  rata  salary  bar 
\*'roTigful  discharge. 

Cited  in  footnotes  to  Douglass  v.  Merchants'  Ins.  Co.  7  L.  R. 
holds  by-law,  authorizing  removal  of  corporate  officer  at  pleasure 
tract   of  employment;  Olmstead  v.  Bach,  18  L.  R.  A.  53,  which  hi 
for   one  week's  wages  after  dismissal  not  bar  to  suit  for  subsequc 

Cited  in  note  (24  I<.  R.  A.  233)  on  effect  of  part  performance  (i 
•-services. 

Rlarltt    to    diachargre    employee. 

Cited  in  footnote  to  Edgecomb  v.  Buckhout,  28  L.  R.  A.  816 
ri^ht    to  discharge  housekeeper  for  marriage  or  contemplated  mai 

Cited  in  notes  (13  L.  R.  A.  73)  on  defeat  of  right  to  wages  bj 
lionesty. 

5  L.  R.  A.  765,  FIRST  NAT.  BAXK  v.  WALTON,  13  Colo.  265,  1  i 

200,  22  Pac.  440. 
Oeflnltlon    of    Insolvency. 

Cited  in  Mitchell  v.  Bradstreet  Co.  116  Mo.  240,  20  L.  R.  A.  II 
Rep.  592,  22  S.  VV.  358;  Consolidated  Tank  Line  Co.  v.  Kansas  Ci ; 
45  Fed.  13;  Stone  v.  Dodge,  96  Mich.  524,  21  L.  ».  A,  287,  58  N.  V 
insolvency  to  be  inability  to  make  payments  of  obligations  as  i 
ordinary  course  of  business. 

Cited  in  note   (10  L.  R.  A.  707)   on  what  constitutes  insolvenc  i 

KeeplnflT  aecarlty   from   record. 

Followed  in  Stock-Growers*  Bank  v.  Newton,  13  Colo.  257,  22  P 
agreement  to  keep  trust  deed  from  record  express  evidence  of  fram 

Cited  in  National  State  Bank  v.  Sandford  Fork  &  Tool  Co.  157 
K.  699,  holding  chattel  mortgage  kept  from  record,  without  agreei 
valid. 

Cited  in  note  (55  L.  R.  A.  280)  on  effect  of  levy  under  void  oi 
ment. 
.Setttimr    a»lde    frandnlent    Jadarinent. 

Distinguished  in  Pitkin  v.  Burnham,  62  Neb.  395,  55  L.  R.  A.  I 
Rep.  763,  87  N.  W.  160,  holding  officer  levying  through  execut  i 
judgment  cannot  be  ousted  by  another  officer  with  another  process 

6  L.  R.  A.  769,  JOHNSON  v.  ROBINSON  CONSOL.  MIN.  CO.      I 

Pac.  459. 
Unilateral    contracts. 

Cited  in  Smith  v.  Bateman,  25  Colo.  242,  53  Pac.  457,  holdii 
agreement  to  sell  land  withdrawable  before  acceptance. 
L.  R.  A.  Au. — Vol.  I. — 45. 
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Reavlaite*    of    pleadlnani* 

Cited  in  Calvert  v.  Calvert,  15  Colo.  395,  24  Pac.  1043,  holding  judgment  wiD 
not  be  disturbed  because  of  omission  of  ^'forthwith"  from  order  of  .publication: 
Cramer  v.  Oppenstein,  16  Colo.  502,  27  Pac  713,  holding  facts,  not  forms,  the 
essentials  of  good  pleadings. 

Alder   by    ana^rer. 

Cited  in  Salazar  v.  Taylor,  18  Colo.  541,  33  Pac.  369,  holding,  on  supplying^ 
defects  in  complaint  by  answer,  objections  not  available  in  arrest  of  judgment; 
St.  Louis  &  S.  F.  R.  Co.  v.  Keller,  10  Kan.  App.  485,  62  Pac.  905,  holding  def^^^t- 
ive  petition  cured  by  averment  in  answer. 

Amendments    and    'waiver. 

Cited  in  Hammer  v.  Downing,  39  Or.  518,  64  Pac.  651,  holding  material  amend- 
ments, because  of  variance,  could  not  be  disregarded  as  though  made  by  trial 
court;  Brahoney  v.  Denver  U.  &  P.  R.  Co.  14  Colo.  29,  23  Pac.  172,  holding  failure 
to  demur  to  complaint  for  misjoinder  of  parties  or  improperly  united  causes  of 
action  waives  objection. 

Performance   of   contract. 

Cited  in  Owl  Canon  Gypsum  Co.  v.  Ferguson,  2  Colo.  App.  232,  30  Pac.  25-> 
(dissenting  opinion),  majority  holding  broker  employed  to  sell,  entitled  to  com- 
missions on  procuring  purchaser  able  and  willing  to  buy,  though  sale  made  to 
another. 

6  L.  R.  A.  775,  TOPEKA  v.  MARTINEAU,  42  Kan.  387,  22  Pac.  419, 

Followed  without  discussion  in  Parker  v.  Atchison,  46  Kan.  18,  26  Pac.  43.'*. 
Damaarea    for   chanf^e   of   arrade    In    street. 

Cited  in  Topeka  v.  Sells,  48  Kan.  533,  29  Pac.  604,  holding  cost  of  lowering; 
floors  and  adjusting  building  to  new  grade  may  be  considered  as  element  ^t 
damage;  Smith  v.  Kansas  City,  128  Mo.  31,  30  S.  \V.  314,  holding  jury  may  ct^n- 
sider  cost  of  restoring  property  to  same  condition  as  before  change. 

Abandonment    of    railroad. 

Cited  in  Eckington  &  S.  H.  R.  Co.  v.  McDevitt,  18  App.  D.  C.  507,  holdin,!: 
measure  of  damage  to  landowner  for  abandonment  of  railroad  is  differern'o  in 
value  of  land  with  road  in  operation  and  that  with  road  abandoned. 

Vle^r    of    preniliies    by    Jury    an    evidence    of    dnniair^. 

Cited  in  Chicago.  R.  11  &  P.  R.  Co.  v.  Farwell,  60  Xcb.  325,  83  X.  W.  71,  hold- 
ing  jury  may  make  result  of  observations  at  locus  in  quo,  in  connet*tion  with  oilier 
evidence,  basis  of  verdict;  Chicago,  K.  &  W.  R.  Co.  v.  Mouriquand,  45  Kan. 
172,  25  Pac.  567,  and  Wellington  Waterworks  v.  Brown,  6  Kan.  App.  728.  .^0  Vac, 
966,  holding  jur>'  in  condonmation  proceedings  at  liberty  to  consider  what  tlii*\ 
saw  in  and  about  premises,  in  arriving  at  verdict;  Chicago,  K.  &  W.  R.  Co.  i. 
Willits,  45  Kan.  115,  25  Pac.  576,  holding  knowledge  acquired  by  jury  from  view- 
may  be  considered  in  estinuiting  damage  from  excavations  made  by  railroad  on 
land  adjacent  to  right  of  way:  Bigolow  v.  Draper,  6  N.  D.  173.  69  N.  W.  .>70, 
Junction  City  v.  Blades.  1  Kan.  App.  94,  41  Pac.  677;  Chicago,  K.  &  W.  R,  l*o. 
V.  Parsons,  51  Kan.  416,  32  Pac.  1083, —  holding  verdict  must  be  supported  b> 
other  evidence  than  observations  of  jury;  Ormund  v.  Granite  Mt.  Min.  Co.  11 
Mont.  .300.  2S  Puc.  289,  liolding  that,  in  action  to  tlctermine  right  of  po6i»e<^iQn 


769-779.]  L.  K.  A.  CASES  AS  AUTHORITIES. 

to    mining  property,  jury  may  consider  personal  observations  in  co 
0"fcli#*r  evidence. 

Oilec  in  no!*'   (42  T..  H.  A.  388,  389)   on  view  by  jury  in  genera 

J5    T^     *\.  A.  777,  HAKRIS  v.  HOWE,  74  Tex.  534,  16  Am.  St.  R( 

X  '.  224. 
m^Aatl»ility    of    connectlnar    carrlem. 

Cited  in  Davis  v.  Houston  &  T.  C.  R.  Co.  25  Tex.  Civ.  App.  12, 
\\oldiiig  carrier  selling  ticket  over  connecting  line  not  liable  for  c 
Tier's   misdirection  of  passenger. 

Cited  in  footnote  to  Chicago  &  A.  R.  Co.  v.  Mulford,  35  L.  R. 
denies  liability  of  company  selling  tickets  for  failure  of  connecting  i 
same. 

L*imitlnflr   liability    to   o^-n    line. 

Cited  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  St.  John,  13  Tex.  Civ.  App. 
501 ;  McCam  v.  International  &  G.  N.  R.  Co.  84  Tex.  353,  16  L.  R. 
St.  Rep.  51,  19  S.  W.  547;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Looney,  85  T 
R.  A.  474,  34  Am.  St.  Rep.  787,  19  S.  W.  1039,— holding  carii 
liability  to  own  line;  International  &.  G.  N.  R.  Co.  v.  Campbell,  1  '. 
511,  20  S.  W.  845,  upholding  carrier's  right  to  contract  againsi 
wrongful  ejection  of  passenger  on  another  line. 

Distinguished  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Wilbanks,  7  Tex.    : 
27    B.   W.  302,  holding  that  where  copartnership  exists  between  cc  i 
they  cannot  limit  liability;  Howe  v.  Gibson,  3  Tex.  Civ.  App.  265 
boldin»r  that,  where  two  roads  were  operated  as  one  line,  suit  for  I 
erly  brought  against  both. 

5  Lr.  R.  A.  779,  KIRCHER  v.  MILWAUKEE  MECHANICS  MU: 

Wis.  470,  43  N.  W.  487. 
Inereane    of   hasard. 

Cited  in  Pool  v.  Milwaukee  Mechanics'  Ins.  Co.  91  Wis.  539,  5 
920,  65  N.  W.  54,  holding  that  whether  use  of  fumigators  increased  I 
tion  for  jury. 

Conatrviction   of   forfeiture   elauseii   in    policy. 

Cited  in  Rheinis  v.  Standard  F.  Ins.  Co.  39  W.  Va.  684,  20  S.  1 
dertaelcn  v.  Phenix  Ins.  Co.  82  Wis.   118,  33  Am.  St.  Rep.  29,  I 
Commercial  Bank  v.  Firemen's  Ins.  Co.  87  Wis.  303,  58  N.  W.  38 
Paul   F.   &  M.   Ins.  Co.   112  W'ir.   143,  8S  N.  W.  57,— holding  pr   . 
feiture  is  to  be  construed  as  favorably  to  assured  as  terms  will  p  i 
V.    Westchester  F.    Ins.    Co.  81  Wis.  589,  29  Am.  St.  Rep.  917,  5 IN.  ' 
conatmction  making  policy  void  in  its  inception  to  be  avoided  i 
ceptible  of  any  other  meaning;  O'Brien  v.  Hone  Ins.  Co.  79  Wis    • 
714,  holding  false  representation  as  to  amount  of  encumbrance  \ 
that  false  statements  in  application  shall  render  policy  void. 

C-ited  in  note  (9  L.  R.  A.  82)  on  conditions  against  vacancy  an 

Miiicondiict    of    connael    in    arirament. 

Cited   in   Warsaw  v.   Fisher,   24   Ind.  App.   49,  55  N.   E.   42, 
party's  nonproduction  of  witnesses  cognizant  of  the  facts  may  b<    i 


in  argument;  Smitb  v,  Xippert,  T9  Wig.  140,  48  N.  W.  253,  lioMin;;  miscondu-t 
o(  counsel  in  ar^^-ument  not  ground  for  revprsal,  unless  abuse  of  privilege  aliown. 

6  L.  R.  A.  781.  SHKERS  v.  STKIN'.  75  Wis.  44,  43  N.  \V.  T23. 

Cited  in  Stat*  v.  Bailey,  I,i7  Ind.  330,  3fl  L.  R.  A.  437,  fll  N.  E.  730,  hf-ldin:; 
conBtitutional  riglits  of  pnrents  not  infringed  by  statute  compelling  education  of 
children. 

Cited  in  footnote  to  People  v.  Ewer.  25  L.  R.  A.  794,  which  holdi  riilnl.  act  pro 
liibittn^  employment  of  fcjrls  under  fourteen  as  danoers,  or  in  tlientiical  eslii- 
bitions. 

—  Rll^hl    t«  enstodr- 

Cited  in  Johnston  v.  Jolinaton,  80  Wis.  420,  02  N.  W.  181,  upholding  refuel 
to  deprive  mother  of  custody  of  children  in  favor  of  rich  paternal  grandfather, 
father  being  admitted  unfit,  where  mother  indtiatrioua  hut  poor;  Markwell  v 
Pcreles,  fl5  Wis.  413.  69  N.  W.  708,  holding  father  entitled  to  child  as  again^T 
maternal  relatives  earing  for  it  since  wife's  death  at  his  expense,  where  he  i- 
finnnrially  able  to  support  it,  though  unsympathetic  in  nature,  and  second  wif-- 
youiiK  and  inexperienced;  Hibbette  v.  Baines,  78  Miss.  703,  51  L.  R.  A.  843,  fool 
note  p.  S39,  29  So.  80,  holding  father  entitled  as  against  maternal  aunta,  where- 
of good  habits  and  financial  condition,  though  children  lived  two  years  vitli 
grandmother  at  request  of  mother,  the  father  contributing  toward  their  expen»e~. 
Hussey  v.  Whiting,  145  Ind,  RH2,  57  Am.  St.  Rep.  220,  44  N.  E.  839.  holding: 
wealthy  maternal  grandparents  entitled  to  custody  of  child  in  preference  ]■■ 
father,  where  latter  lias  no  home  and  business  keeps  away  from  residence  willi 
relatives  three  fourths  of  the  time;  Re  McChesney,  106  Wis.  322,  32  N.  W.  1-il. 
holding  maternal  grandmother  appointed  by  mother's  wilt  properly  preferred  t  < 
father  who.  prior  to  divorce,  had  been  extremely  cruel  to  both  wife  and  childrvn. 
and  since  separntion  had  refused  to  see  boy  at  death;  Schiltz  v.  Roenits.  8Q  \Vi>. 
37,  21  L.  R.  A.  485,  30  Am.  St.  Rep.  873,  58  N.  W.  194,  denying  right  to  deprii. 
parent  of  rights  as  to  child  by  proceedings  for  its  adoption  because  of  his  nliar. 
donment,  of  which  procecilinga  be  has  no  notice. 

Cited  in  footnotes  to  State  er  rel.  Lasserre  v.  Michel.  54  L.  R.  A.  027.  wbic'i 
denies  father's  absolute  right  to  custody  of  minor  child;  Re  IJilly,  IC  L.  R.  A 
081,  which  holds  right  of  intemperate  widower,  without  work  or  property.  tr> 
custody  of  child  lost  by  leaving  with  neiglilrar;  Anderson  v.  Young.  44  I,..  R.  .\. 
277.  which  sustains  court's  power  to  uphold,  in  interest  of  child,  custody  hel<l 
under  void  agreement  with  parent;  Fletcher  v.  Hickman.  55  L.  R.  A.  890.  whic'i 
holds  father  bound  by  agreement  intrusting  custody  of  infiint  child  to  another: 
Re  Reiss.  25  L.  R.  A.  708,  which  denies  power  of  court  to  compel  father  to  wn^i 
children  to  visit  their  grandmother;;?e  Young,  30  L.  R.  A.  224.  which  uphold- 
grandparents'  right  to  custody  of  children  to  exclusion  of  father's  sister,  ap- 
pointed guardian  by  his  will;  Kelsey  v.  Green.  3S  I,-  R.  A.  471.  which  denir- 
absolute  right  of  guardian  appointed  on  father's  application,  as  against  giiardiar 
appointed  in  other  state  where  child  actually  resides;  St;ipleton  v.  Poynler.  .v; 
L.  R.  A.  784,  which  holds  custody  of  child  properly  taken  against  its  will  from 
wealthy  grandparent  anil  given  to  parent  of  moral  habits. 

Cited  in  note  (27  I-.  R.  A.  01)  on  validity  of  contract  for  transfer  of  parent;.! 
responsibility  or  authority. 


S    L.  E.  A.  784,  NATIOXAL  AUTOMATIC  DEVICE  CO  v.  LLOYD,  40  Fed.  89. 
BXirvet   at   Imnoral    aae   upon    pntent   or  coprrlKkl. 

Cited  in  Reiiancp  Novelty  Co.  v.  Dworzek,  80  Fed.  903,  holding  patent  laws 
<Io  not  authorize  iesiii'  of  pntent  for  invention  injurious  to  morals,  health,  or 
(lood  order  of  society;  EglMirt  v.  Greenherg,  100  Fed.  4ri0,  holding  copyright  of 
■'offieial  fomi  chart"  of  raeen,  u-efui  to  persons  engaged  in  breeding  and  training 
Viorses.  entitled  to  protection  in  equity;  Fuller  v.  Bergcr,  65  L.  R.  A.  383.  foot- 
note p.  381.  .10  C.  C.  A.  S88.  120  Fed.  27.1,  enjoining  infringement  of  patent  on 
bojfus-coin  detector. 

5   L.    R.  A.  78.'>,  WASECA  COfNTY  v.  SHEKHAN,  42  Minn.  57.  43  N.  W.  6flO. 

Cited  in  Carver  County  v.  Bongard,  32  Minn.  4.32,  SH  N.  W.  214,  holding  leavB 
of   court  not  prerequisite  to  suit  against  flureties  on  county  treasurer's  bond. 
R«l«^Be   of   VBTetlva   on    ofllclnl    bonds    liy    other    oMptni*    neK'^ct    of    du* 
tiem. 

Cited  in  Hogue  v.  State,  23  Ind.  App.  287,  02  N.  E.  650,  iiolding  validity  of 
titticial  bond  not  dependent  on  performance  of  statutory  duties  by  other  o(Iicer»i 
St.  Louis  County  v.  Security  Bank,  lH  Minn.  181,  77  N.  W.  81,').  holding  failure 
of  county  oommiflsioners  to  file  elaini  with  receiver  of  inwlvent  depositary  does 
not  release  «uretie8;Bu8b  v.  Johnson  County,  48  N'eb.  IS,  32  L.  R.  A.  229,  58  Am. 
St.  Ri^p.  1573,  68  N.  \V.  102.3,  holding  settlement  of  county  board  with  treasurer  not 
lid  judication  on  which  sureties  may  rely  as  defense  to  action  on  bond. 

5  L,.  R.  A.  786,  ERICKSON  v.  .ST.  PAUL  4  D.  E.  CO.  41  Minn.  500,  43  N.  W.  332.    ■ 
patr     to    wars    ■rrvantii. 

Cited  in  Anderson  v.  Northern  Mill  Co.  42  Minn.  426,  44  S.  W.  315,  holding 
workmen,  engaged  in  removal  of  lumber  from  platfomi  rendered  dangerous  by 
Ings  occasionally  shot  down  from  mill  adjoining,  entitled  to  recovery  for  injury 
resulting  from  failure  to  give  customary  signal,  on  which  he  wholly  relied; 
Evansville  *  T.  H.  R.  Co.  v.  Holcomb.  9  Ind.  App.  211,  30  N.  E.  39,  holding  rail- 
way liable  for  injury  to  repairer  through  failure  of  eniploj-ee  to  carrj'  out  rule 
riH|iiiring  him  to  give  actniil  notice  when  engine  enters  shop;  Amato  v.  Northern 
P.  R.  Co.  40  Fed.  .'584,  hohling  railway  liable  to  workman  injured  while  absorbed 
in  crossing  dangerous  bridge  after  nightfall  in  winter,  on  forenmn's  assurance 
of  no  approach  of  engine,  where  injured  by  engine  crossing  without  warning; 
Schulz  V.  Chicago.  SI.  &  St.  P.  R.  Co.  57  Minn.  274,  59  N.  W.  192,  holding  duty 
to  warn  for  jury  where  deceased  visible  000  yards  distant,  and  not  liitely  to  hear 
approBcli  of  train  by  reason  of  noise  of  opposite  running  train;  Westaway  v. 
Chicago,  St.  P.  M.  &  O.  R.  Co.  5(1  Minn.  31,  .57  N.  W.  222.  holding  railway  not 
permitted  to  stop  giving  customary  signals  at  crossing  without  notice,  and  liable 
for  injury  resulting  from  negligent  failure  to  ring  bell;  Smith  v.  Atlanta  &  C. 
Air  Line.  E.  Co.  132  N.  C.  824,  44  S.  E.  663,  holding  company  liable  to  painter 
of  switch  targets  for  injuries  from  being  hit  by  engine  approaching  witliont  sig- 
nals: Xorthern  P.  R.  Co.  v.  Craft.  10  C.  C.  A.  170,  29  U.  S.  App.  687,  60  Fed. 
12R.  holding  railroad  company  liable  for  death  of  car  accountant  killed  by  engine 
approaching  without  signals;  Mcl^ine  i.  Head  4  D.  Co.  71  N.  H.  307,  58  L.  R. 
A.  409.  03  Am.  St.  Rep.  .■.22.  52  Atl.  545  (disFenting  opinion),  majority  holding 
company  not  lialde  for  failure  of  foreman  to  warn  workmen  in  trench  that  load 


I  ' 


i    . 


710         L.  E.  A.  CASES  AS  AUTHORITIES.  L'S  L-  R-  A 

of  earth  was  about  to  be  dumped;  Smith  v.  Atlanta  &,  C.  Air  Lino  R.    Co.    l-'t 
N.   C.   622,   42   S.   E.   976    (dissenting  opinion),  majority   holding    rail\i-ay    n   " 
liable  to  employee  painting  switch  target  when  struck  by  switch  eng'ine   'with"::" 
warning. 

Cited  in  note  (44  L.  R.  A.  79)  on  master's  duty  to  instruct  and  warn  servant- 
as  to  perils  of  employment. 

Distinguished  in  Rutherford  v.  Chicago,  M.  &  St.  P.  R.  Co.  57  Minn.   241 
N.  W.  302,  where  workman  was  killed  while  working  at  distance  from  <7an<r.  a 
point  where  he  knew  signals  were  not  given;  Lundquist  v.  Duluth  StrcN*t    R.  (' 
66  Minn.  389,  67  X.  \V.   1000,  holding  that  track  repairer,  injured   by    car   ap 
proaching  without  giving  proper  warning  signals,  cannot  recover,   since    fr-Il.- 
servant  of  negligent  motorman;   Hickey  v.  St.  Paul  City  R.  Co.  60   Minn.    liJ 
61  N.  W.  893,  holding  pedestrian  attempting  to  hastily  cross  tracks  ahead  of  **»; 
which   he  knew  to   be   rapidly   approaching  guilty   of  contributory    ne^liji«*n-t 
Reilly  v.  Chicago  &'X.  W.  R.  Co.  122  Iowa,  528,  98  N.  W.  464,  denying  railr.M 
company's  liability  to  servant  of  independent  contractor  for  injuries  from   heir  z 
hit  by  stone  struck  by  engine. 

Duty   to   atop   train. 

Cited  in  Johnson  v.  Truesdale.  46  Minn.  347,  48  N.  W.  1136,  holding  engineer 
under  no  duty  to  stop  train  after  giving  proper  warning  signals,  until  it  Af» 
peared  that  plaintiff  would  not  get  off  track  in  time;  Starbard  v.  Detroit,  *i 
H.  &  M.  R.  Co.  122  Mich.  28,  80  X.  \V.  878,  holding  railway  not  liable  for  failure 
to  stop,  where  deceased  made  motion  as  if  to  step  off  track  after  alarm  whi^tl^ 
given,  but  just  as  train  reached  him  stepped  back  again. 

Contribatory    neKlijcence. 

Cited  in  footnote  to  Weber  v.  Kansas  City  Cable  R.  Co.  7  L.  R.  A.  819,  which 
holds  that  party,  alighting  on  wrong  side  of  car  while  at  full  speed,  cannot 
recover  for  injuries. 

Cited  in  notes  (8  L.  R.  A.  783)  as  to  when  contributory  negligence  is  not  i 
defense;  (12  L.  R.  A.  280)  on  contributory  negligence  defeating  recovery;  <  11 
L.  R.  A.  130)  on  recovery  for  injury  defeated  by  passenger*s  contributory  negli- 
gence. 

Proximate    canne. 

Cited  in  footnotes  to  Herr  v.  Lebanon,  16  L.  R.  A.  106,  which  holds  want  of 
barrier  not  proximate  cause  of  omnibus  going  over  embankment  through  struggles 
of  horse  attempting  to  rise;   McClain  v.  (iarden  Grove,   12  L.  R.  A.  482.  which 
holds  narrowness  of  bridge  and  insufficiency  of  railings  not  proximate  cause  of 
injury  from  horse  falling  from  disease  or  choking;  Vallo  v.  United  States  E\p. 
Co.  14  L.  R.  A.  743,  which  holds  throwing  of  trunk  from  delivery  wagon  in  hijjh 
way  proximate  cause  of  traveler  falling  over  another  trunk;  McKenna  v.  Baes>ler. 
17   L.   R.   A.   310,   which   holds  original   fire   proximate  cause  of  destruction  of 
property  by  back  fire;  Chicago,  St.  P.  M.  &  O.  R.  Co.  v.  Elliott.  20  L.  R.  A.  582, 
as  to  proximate  cause  of  injury  to  shipper  while  stepping  from  stock  car  to 
caboose;  Harrison  v.  Detroit,  L.  &  X.  R.  Co.  7  L.  R.  A.  623,  which  holds  proxi 
mate  cause  of  injury  to  servant,  question  for  jury. 

Cited  in  notes  (8  L.  R.  A.  83)  on  loss  or  injury  attributed  to  proximate  cau>«*: 
(12  L,  R.  A.  284)  on  defendant's  negligence  as  proximate  cause  of  injury:  (7  L. 
R.   A.    132)    on    proximate,   and   not    remote,   cause   of   injury  to  be   regarded: 
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<  13  L.  R.  A.  733)   on  proximate  and  remote  cause  of  damage;    (I 
on.    effect  produced  by  intervening  cause. 

M^Moablllty   for  Injury   to   iiervamts  of  contractor. 

Oited  in  note  (40  L.  R.  A.  77)  on  right  of  servant  of  subcontra 
<lu. mages  for  injuries  received  in  performance  of  his  duties. 

,'>    L.  R.  A.  790,  WILLIAMS  v.  SPENCER,  150  Mass.  346,  15  An 

23  X.  E.  105. 
Oplsiion   as   to   mental   capacity. 

Cited  in  Smith  v.  Smith,  157  Mass.  391,  32  N.  E.  348,  holdin 
acquaintf'd  with  testator,  cannot,  on  issue  as  to  mental  30undn( 
<?er]:iing  opinion  of  testator's  capacity  to  contract  or  transact  impc 
"Melanefy  v.  Morrison,  152  Mass.  476,  26  X.  E.  36,  holding  opinioi 
witness  to  will,  as  to  mental  condition  of  maker  at  time  of  signin 
Owin  V.  Gwin,  5  Idaho,  282,  48  Pac.  1060,  holding  testator's  de 
After  execution  of  will  inadmissible  to  show  incapacity. 

Cited  in  notes   (38  L.  R.  A.  724,  745)   on  nonexpert  opinions 
insanity;    (39  L.  R.  A.  718)  on  opinions  of  subscribing  witnesses 
insanity. 

Distinguished  in  Clark  v.  Clark,  168  Mass.  525,  47  X.  E.  51 
witness  acquainted  with  grantor  may  testify  as  to  failure  of  mer 
tween  time  of  execution  of  deed  and  bill  to  set  aside  same  on  grou 

Disapproved  in  Brown  v.  Mitchell,  88  Tex.  362,  36  L.  R.  A.  7: 
holding  that  witnesses  acquainted  with  facts  may  express  opin 
"knowledge  of  testator's  condition. 

Rel»iittal     evidence. 

Cited  in  Bonnemort  v.  Gill,  165  Mass.  496,  43  N.  E.  299,  hold 
witness,  testifying  to  facts  tending  to  show  mental  incapacity  < 
V>e  questioned  on  cross-examination  as  to  acts  of  witness  tendin 
in  testator's  capacity;  Clarke  v.  Warwick  Cycle  Mfg.  Co.  174  Ma 
S87,  holding  evidence  by  plaintiff  to  contradict  an  inference  de 
fendant's  testimony,  admissible. 

5  L.  R.  A.  792,  MELLOR  v.  MERCHAXTS  MFG.  CO.  150  Mass.  3 
Awaamptlon    of    rl»k. 

Cited  in  Wateon  v.  Kansas  &  T.  Coal  Co.  52  Mo.  App.  372,  ho 
miner,  who  continued  to  work  under  defective  roof  without  compl 
propping  it  himself,  assumed  risk;  Boyle  v.  Xew  York  &  X.  E. 
103,  23  N.  E.  827,  holding  conductor  of  switching  crew,  in  cha 
luents  of  cars  in  yard,  assumed  risk  of  injury  while  coupling  < 
projecting  from  car;   Anderson  v.  Clark,  155  Mass.  370,  29  X. 
seaman    assumed    risk    from    dangerous   condition    of   windlass 
obvious   to  person  of  plaintiff's  experience;   Miner  v.  Connecti< 
153  Mass.  402,  26  X.  E.  994,  holding  that  consignee  cannot  n 
of  horse  used  in  taking  freight  from  defendant's  yard,  if  his  er 
danger  and  assumed  risk;  McGill  v.  Maine  &  X.  H.  Granite  C 
85  Am.  St.  Rep.  618,  46  Atl.  684,  holding  employee,  voluntari 
stop  runaway  pars,  assumed  risk  of  so  doing;  Quigley  v.  Bambi 
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5  L.  R.  A.  790,  KRATZENSTEIN  v.  WESTERN  ASSUR.  CO.  116  N.  Y.  54,  22 

X.  E.  221. 
Constmctlon   of  contract  of  Inaarance. 

Cited  in  Davis  v.  American  Cent.  Ins.  Co.  7  App.  Div.  493,  40  X.  Y.  Supp.  24**, 
and  McXally  v.  Phoenix  Ins.  Co.  137  N.  Y.  398,  33  X.  E.  475,  holding  that  rt^urU 
will  not  give  policy  narrow  construction,  aft^r  a  loss;  Wehle  v.  United  Stat**?* 
Mut.  Acci.  Asso.  11  Misc.  39,  31  X.  Y.  Supp.  865,  construing  provisions  to  examine 
body  of  insured  after  death  strictly  against  insurer;  Rickerson  v.  Hartford  F. 
Ins.  Co.  149  X".  Y.  313,  43  X.  E.  856,  holding  ambiguous  description  of  premis*^ 
in  policy  construed  in  favor  of  insured;  Janneck  v.  Metropolitan  L.  Ins.  Co.  162 
N.  Y.  577,  57  X.  3C.  182.  construing  provision  allowing  insurer  to  terminate 
contract  for  intemperance,  as  not  giving  arbitrary  right;  London  Assur.  Corp.  v. 
Tliompson,  170  X.  Y.  100,  62  X.  E.  1066,  construing  ambiguous  policy  of  reinj^ur- 
ance  against  original  insurer;  Devitt  v.  Providence  Washington  Ins.  Co.  61  App. 
Div.  393,  70  X.  Y.  Supp.  654,  construing  clause  exempting  insurer  from  dama^? 
to  boat  by  ice  not  to  include  ice  forming  on  cargo  after  sinking;  Halpin  v.  In- 
surance Co.  of  X'^.  A.  120  X.  Y.  78,  8  L.  R.  A.  81,  23  X.  E.  989,  construing  ma- 
chinery and  apparatus  not  to  constitute  a  "mill;"  Steel  v.  Phenix  Ins.  Co.  2 
C.  C.  A.  471,  7  U.  S.  App.  325,  51  Fed.  723,  and  S»imple  v.  London  &  L.  F.  Ins.  Co. 
46  S.  C.  495.  47  L.  R.  A.  704,  57  Am.  St.  Rep.  701,  24  S.  E.  334,  construing  time 
limit  for  suit  within  specified  time  "next  after  Are"  to  mean  after  accrual  of  ri<fht 
of  action;  Burkheiser  v.  Mutual  Acci.  Asso.  26  L.  R.  A.  114,  10  C.  C.  A.  96.  IS 
U.  S.  App.  704,  61  Fed.  818,  holding  benefit  association  insuring  ''members'* 
liable  to  insured,  ceasing  to  be  member  after  liability  became  fixed;  Bracker  v. 
Equitable  Life  Assur.  Soc.  42  Misc.  292,  86  X.  Y.  Supp.  557;  Theunen  v.  Iowa 
Mut.  Ben.  Asso.  101  Iowa,  565,  37  L,  R.  A.  589,  70  X'.  VV.  712,  holding  court 
aims,  with  few  exceptions,  to  arrive  at  intent  of  parties  to  contract  of  in- 
surance; Van  Slooten  v.  Fidelity  &  C.  Co.  78  App.  Div.  529,  79  N.  Y.  Supp.  60S, 
holding  words  in  policy  "amount  otherwise  payable"  not  ambiguous  in  meaning 
or  application. 

Cited  in  notes  (8  L,  R.  A.  834)  on  entire  and  aerverable  contracts  of  fire  in- 
surance; (11  L.  R.  A.  341)  on  construction  of  insurance  contract;  (26  L.  R.  A. 
239)  on  location  of  movable  property  as  affecting  insurance  thereon;  (30  L.  R. 
A.  636)  on  effect  of  riders  or  slips  attached  to  insurance  policies. 

Distinguished  in  Merrill  v.  Travelers*  Ins.  Co.  91  Wis.  335,  64  X.  W.  1039,  con- 
struing "immediately"  to  mean  "presently,  without  lapse  of  time  or  material 
d^lay.' 


a 


5  L.  R.  A.  802,  HALL  v.  STEVEXS,  116  X.  Y.  201,  22  X.  E.  354. 

Preaamptlon  as  to  payment  arlalns   from   taklnir  note,  etc. 

Cited  in  Dibble  v.  Richardson,  171  X.  Y.  138,  63  X.  E.  829;  Finlay  v.  Heyward, 
34  Misc.  819,  69  X.  Y.  Supp.  648;  Estey  v.  Birnbaum.  9  S.  D.  178,  68  X.  VV.  290; 
Schmidt  v.  Livingston,  16  Misc.  555,  38  X.  Y.  Supp.  746, — holding  presumption 
to  be  that  note  for  precedent  debt  is  not  taken  as  payment:  Ainis  v.  Ayres.  62 
Hun,  381,  16  X.  Y.  Supp.  905,  holding  that  acceptance  of  draft  by  agent  does  not 
absolve  principal  from  liability;  Fril)erg  v.  Block,  65  App.  Div.  542,  73  X.  Y. 
Supp.  104,  holding  acceptance  of  note  of  third  person  on  debtor's  order  for  prece- 
dent debt  not  release  of  debtor;  Challoner  v.  Boyington,  83  Wis.  409,  53  X.  \V. 
€94,  holding  third  person's  note  for  purchase  price  of  good*  sold  accepted  before 
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time  fixed  for  payment,  presumptively  taken  in  payment;  Edicott  v.  The  James 
T.  Easton,  49  Fed.  658,  holding  third  person's  note  for  antecedent  debt  no  dis- 
-charge  of  maritime  lien;  Atlas  S.  S.  Co.  v.  Colombian  Land  Co.  42  C.  C.  A.  399, 
102  Fed.  360,  holding  taking  of  consignee's  note  for  freight  in  lien  of  costs  not 
payment;  Vacheron  v.  Hildebrant,  39  Misc.  62,  78  X.  Y.  Supp.  771,  holding  pre- 
sumption that  vendor  received  third  person's  note  in  satisfaction  of  debt;  Mc- 
Mahon  v.  United  States  L.  Ins.  Co.  63  C.  C.  A.  134,  128  Fed.  392,  holding  accept- 
ance of  draft  subsequently  dishonored  constitutes  payment;  De  Witt  v.  Montjo, 
46  App.  Div.  541,  j61  N.  Y.  Supp.  1046  (dissenting  opinion),  majority  holding 
that  inference  that  vendor  of  goods  accepted  purchaser  from  original  vendee  as 
■debtor  arises  from  drawing  on  such  purchaser  for  balance  of  debt  and  treating 
him  as  primarily  liable. 

■^neatlon    for   $ury  mM   to   intent. 

Cited  in  Empire  State  Type  Founding  Co,  v.  Grant,  114  N.  Y.  44*21  N.  E.  49, 
holding  question  of  intent  as  to  concurrence  of  delivery  and  payment,  for  jury; 
Fallihee  v.  Wittmayer,  9  S.  D.  478,  70  N.  W.  642,  holding  verdict  conclusive  on 
intention  of  parties  as  to  application  of  part  of  note  in  payment  of  mortgage. 

Direction    of    verdict. 

Cited  in  Toms  v.  Greenwood,  30  N.  Y.  S.  R.  479,  9  N.  Y.  Supp.  666,  holding, 
on  appeal  from  interlocutory  judgment,  court  not  restricted  to  question  whether 
there  is  any  evidence  to  support  finding. 

Distinguished  in  Dougherty  v.  Horseheads,  73  Hun,  447,  26  N.  Y.  Supp.  642, 
liolding  nonsuit  improper,  there  being  more  than  a  scintilla  of  evidence  to  uphold 
plaintiff's  case. 

5  L.  R.  A.  805,  FOWLER  v.  MP:TR0P0LITAN  L.  INS.  CO.  116  N.  Y.  389,  22 
N.  E.  576. 
Report  of  second  appeal  in  37  N.  Y.  S.  R.  623,  13  N.  Y.  Supp.  755. 
Conditions    In    Insurance    contract!    forfeiture. 

Cited  in  Stayner  v.  Equitable  Life  Assur.  Soc.  22  Misc.  54,  48  N.  Y.  Supp.  380, 
holding  equity  will  not  relieve  insured  from  consequences  of  legal  forfeiture; 
Palmer  v.  Mutual  L.  Ins.  Co.  38  Misc.  323,  77  N.  Y.  Supp.  869,  holding  paid-up 
policy  may  be  subject  to  forfeiture;  I'nion  Cent.  L.  Ins.  Co.  v.  Chowning,*  8  Tex. 
Civ.  App.  460,  28  S.  W.  117,  holding  policy  forfeited  upon  failure  to  pay  first 
premium  note  on  maturity;  ^Mutual  Reserve  Fund  Life  Asso.  v.  Cleveland  Woolen 
Mills,  27  C.  C.  A.  215,  54  U.  S.  App.  290,  82  Fed.  511,  holding  nonpayment  of 
Itself,  acts  as  forfeiture  in  New  York;  Liverpool,  L.  &  G.  Ins.  Co.  v.  Richardson 
Lumber  Co.  11  Okla.  612,  69  Pac.  938,  denying  insurance  company's  liability  on 
policy  after  insured's  violation  of  "space"  clause;  Dimiek  v.  Metropolitan  L.  Ins. 
Co.  69  N.  J.  L.  403,  62  L.  R.  A.  783,  55  Atl.  291,  holding  false  answers  recorded 
by  agent  in  application  avoids  policy  because  one  inviting  answers  was  agent  of 
insured;  Manhattan  L.  Ins.  Co.  v.  Wright,  61  C.  C.  A.  141,  126  Fed.  85,  holding 
stipulation  in  policy,  avoiding  contract  of  premium  not  paid  at  certain  date,  en- 
forceable. 

Cited  in  footnote  to  Robinson  v.  Continental  Ins.  Co.  6  L.  R.  A.  95,  which  holds 
valid,  stipulation  against  liability  while  premium  note  unpaid. 

Cited  in  notes  (11  L.  R.  A.  345)  on  conditions  in  insurance  policy;  (9  L.  R 
A.  189)   on  forfeiture  of  benefit  certificate  for  nonpayment  of  assessment. 
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Variance   of   terms    of    policy. 

Cited  in  McLrfiuglilin  v.  Equitable  Life  Assur^Soc.  38  Neb.  733,  57  N.  \V.  557. 
holding,  in  absence  of  fraud  or  mietake,  all  previous  verbal  agreements  merged  in 
policy;  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Asso.  183  U.  S.  325,  40  L.  ed. 
221,  22  Sup.  Ct.  Rep.  133,  holding  valid  policy  cannot  be  varied  by  parol  eon- 
teniporaneous  evidence. 

5  L.  R.  A.  810,  DAVIS  v.  ELY.  104  N.  C.  16,  17  Am.  St.  Rep.  667,  10  S.  E.  138. 

Specific  performance  of  retormed  contract  granted  in  Davis  v.  Terry,  114  N-  C- 
30,  18  S.  E.  947. 
Reformation    or    reaclMilon    of    contract. 

Cited  in  Butler  v.  Threlkeld,  117  Iowa,  119,  90  N.  W.  584,  correcting  lease  by 
adding  option  of  lessee  to  purchase,  omitted  by  mistake,  and  enforcing  contract 
as  amended. 

Cited  in  footnote  to  Bigham  v.  Madison,  47  L.  R,  A.  267,  which  authorizes 
rescission  for  mutual  mistake  as  to  location  of  boundary  lines  pointed  out  by 
vendor. 

5  L.  R.  A.  813,  GRAHLMAN  v.  CHICAGO,  ST.  P.  &  K.  C.  R.  CO.  78  Iowa,  501. 

43  N.  W.  529. 
Dnty    as    to    cattle-iraarda. 

Cited  in  Robinson  v.  Chicago,  R.  I.  P.  R.  Co.  79  Iowa,  497,  44  N.  W.  718.  hold 
ing  that  railroad  must  use  ordinary  care  to  keep  cattle-guards  free  from  snow  and 
ice,  after  notice  of  obstruction,  or  opportunity  to  obtain  it;  Giger  v.  Chica<ro 
^  N.  W.  R.  Co.  80  Iowa,  494,  45  N.  W.  906,  holding  permitting  of  cattle-guard 
to  be  filled  with  snow  is  failure  to  maintain  good  and  sufiScient  cattle-guard  as. 
required  by  statute. 

Cit^'d  in  footnote  to  Birmingham  Mineral  R.  Co.  v.  Parsons,  27  L.  R,  A.  20.3. 
which  holds  valid,  act  requiring  railroads  to  build  cattle-guards  on  demand  of 
land  owner. 

5  L.  R.  A.  814,  STATE  v.  POTTS,  78  Iowa,  656,  43  N.  W.  534. 
'WltnemieMi    evidence    of   reputation. 

Cited  in  Schoep  v.  Bankers  Alliance  Ins.  Co.  104  Iowa,  357,  73  N.  W.  825,  hold- 
ing reputation  of  witness  in  place  from  which  he  has  been  absent  for  year  ad- 
missible; McGuire  v.  Kenefick,  111  Iowa,  149,  82  N.  VV.  485.  holding  reputation  in 
place  where  witness  resided  seven  years  back  inadmissible,  unless  residence  not 
acquired  eleswhere. 
• 

5  L.  R.  A.  816,  UNITED  STATES  v.  MALLARD,  40  Fed.  161. 

5  L.  R.  A.  817,  McGOWEN  v.  MORGAN'S  LOUISIANA  &  T.  R.  &  S,  S.  CO.  41 

La.  Ann.  732,  17  Am.  St.  Rep.  415,  6  So.  606. 
ReiiralatlonM    of    csarrlers. 

Cited  in  Illinois  C.  R.  Co.  v.  Louthan,  80  111.  App.  590,  holding  it  duty  of  pas- 
senger to  conform  to  reasonable  regulations,  railroad  being  liable  only  for  use 
of  excessive  force,  and  wilful  or  wanton  acts. 
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Cited  in  footnote  to  Faber  v.  Chicago  G.  W.  R.  Co.  36  L.  R.  A.  780,  which  sus- 
tains rejfulation  n|(ainst  passengers  passing  conductor  into  part  of  train  through 
"which  he  has  come  without  paying  fares. 

Cited  in  notes  (10  L.  R.  A.  449)  on  regulations  as  to  admission  of  passenger 
to  train  house. 

Condltlonn    as    to     tickets. 

Cited  in  footnotes  to  Reese  v.  Pennsylvania  R.  Cc.  6  L.  R.  A.  529,  which  holds 
extra  demand  of  10  cents  from  passen<fer  without  ticket,  to  be  refunded,  valid; 
Oulf,  C.  &  S.  F.  R.  Co.  V.  Henry,  16  L.  R.  A.  318,  v/hich  holds  that  ticket  good 
for  continuous  passage  does  not  entitle  holder  to  stop  at  intermediate  points; 
Ignited  R.  &  Electric  Co.  v.  Hardesty,  57  L.  R.  A.  276,  which  denies  carrier's 
duty  to  accept  coupon  detached  from  commutation  book. 

Cited  in  notes  (20  L.  R.  A.  483)  on  validity  of  extra  charge  for  passenger 
furo  when  paid  upon  train;  (12  L.  R.  A.  340)  on  stipulations  in  contract  of 
carriage  of  passenger. 

Expnlslon    of    pnssen^^rs. 

Cited  in  footnotes  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Riley,  13  L.  R.  A.  38, 
which  holds  carrier  liable  for  conductor's  refusal  to  accept  return  coupon,  and 
ejecting  passenger;  Wardwell  v.  Chicago.  M.  k  St.  P.  R.  Co.  13  L.  R.  A.  596, 
which  authorizes  ejection  for  refusal  to  make  up  deficiency  of  one  from  whom 
less  than  full  fare  mistakenly  received;  Trezona  v.  Chicago  G.  W.  R.  Co.  43  L. 
R.  A.  136,  which  denies  carrier's  liability  for  ejecting  one  attempting  to  ride 
on  ticket  which  he  knows  does  not  on  its  face  entitle  him  to  a  ride. 

Cited  in  notes  (9  L.  R.  A.  132;  9  L.  R.  A.  688;  11  L.  R.  A.  432)  on  expulsion 
of  passenger;   (12  L.  R.  A.  824)  on  ejection  of  passenger  for  refusal  to  pay  fare. 

Disapproved  in  effect  in  Hot  Springs  R.  Co.  v.  Deloney,  65  Ark.  181,  67  Am. 
St.  Rep.  913,  45  S.  VV.  351,  holding  railroad  liable  for  expulsion  of  passenger 
presenting  insufficient  ticket  because  of  mistake  of  ticket  agent,  although  con- 
ductor acted  under  reasonable  regulation. 

5  L.  R.  A.  821,  SHELL  v.  DUNCAN,  31  S.  C.  547,  10  S.  E.  330. 
CondnslTeness   of  presantptlon   In   favor  of  tax   deed. 

Cited  in  Bull  v.  Kirk,  37  S.  C.  399,  16  S.  E.  151,  upholding  plaintiff's  right 
to  show  that  property  sold  was  not  same  as  that  advertised  in  action  to  recover 
same  within  two  years  after  its  sale;  Pool  v.  Evans,  57  S.  C.  88,  35  S.  E.  436, 
holding  failure  to  comply  with  prerequisites  to  valid  sale  may  be  shown,  with- 
out regard  to  number  of  persons  through  whom  title  has  passed. 

Sale  of  entire   tract   of  land   for  tax. 

Cited  in  Wilson  v.  Cantrell,  40  S.  C.  131,  18  S.  E.  517,  upholding  sale  of 
entire  tract,  though  tax  might  have  obtained  from  sale  of  part  of  tract. 

Effect  of  tax   sale  on  existlngr  encnmbrances. 

Cited  in  Interstate  Bldg.  &  L.  Asso.  v.  Waters.  60  S.  C.  467,  27  S.  E.  948,  hold- 
ing that  when  prerequisites  of  sale  are  complied  with,  purchaser  takes  property 
discharged  of  all  lien  by  mortgage  or  otherwise. 

Nature   of   ^ridoiv's    dowser   rlsrht. 

Cited  in  Davis  v.  Townsend,  32  S.  C.  114,  10  S.  E.  837,  holding  inchoate  right 
of  dower  not  an  estate;  Holley  v.  Glover,  36  S.  C.  408,  16  L.  R.  A.  778,  31  Am. 
St.  Rep.  883,  16  S.  E.  605,  and  McCreery  v.  Davis,  44  S.  C.  227,  28  L.  R.  A.  667, 
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51  Am.  St.  Rep.  794,  22  S.  E.  17S,  holding  right  of  dower,  though  inchoate.   i» 
substantial   right  of  property,  and  not  mere  lien. 

Defeat   of   riirltt    of   doiver. 

Cited  in  footnote  to  Kursheedt  v.  Union  Dime  Sav.  Inst.  7  L.  R.  A.  229,  vrhicb 
holds  inchoate  right  of  dower  not  cut  off  by  judgment  in  foreclosure  suit  id 
which  mortgagor's  wife  not  served. 

Cited  in  notes  (13  L.  R.  A.  441,  442)  on  bar  on  inchoate  right  of  dower;  (18- 
L.  R.  A.  79)  on  power  of  husband,  or  his  creditors,  to  defeat  wife's  right  of 
dower. 

Effect    of    partition    on    dourer. 

Cited  in  Haggerty  v.  Wagner,  148  Ind.  662,  39  L.  R.  A.  S05.  48  N".  L.  366  (dis- 
senting opinion),  majority  holding  widow  bound  hy  partitiou  between  cotenanta 
during  husband's  lifetime,  although  not  party   to  partition  proceeding. 

Actions    for    recovery    of    doirer 

Cited  in  Bostick  v.  Barnes,  59  S.  C.  28,  37  S.  £.  24,  holding  widow  may  main- 
tain action  for  dower  against  several  alienees  of  different  tracts  of  land  jointly; 
Lucas  V.  White,   120  Iowa,  741,  98  Am.   St.  Rep.  380,  95  N.  W.  209,  holding- 
that  statute  of  limitations  begins  to  operate  against  wife's  right  of  dower   mt- 
husband's  death. 

Poorer    to    cbanire    Imw    of    descent. 

Cited  in  Burget  v.  Merritt,  155  Ind.  148,  57  N.  E.  714,  holding  that,  before- 
expectancy  has  ripened  into  vested  estate,  legislature  may  impose  such  condi- 
tions or  changes  in  law  of  descent  as  it  sees  fit. 

5  L.  |R.  A.  832,  GORE  v.  STATE,  52  Ark.  285,  12  S.  W.  564. 
Effect  of  absence  of  accused. 

Cited  in  Bennett  v.  State,  62  Ark.  537,  36  S.  W.  947,  holding  taking  of  tes- 
timony, while  defendant  in  felony  case  absent  with  court's  permission,  preju- 
dicial error;  Falk  v.  United  States,  15  App.  D.  C.  456,  holding  court  may  pro- 
ceed with  trial  after  absconding  of  defendant  in  case  involving  less  than  capital 
punishment;  Baker  v.  State,  58  Ark.  520,  25  S.  W.  603  holding  return  of 
verdict  in  felony  case,  during  absence  of  defendant's  counsel,  without  calling  him, 
not  prejudicial,  where  no  request  that  counsel  should  be  present;  Frey  v. 
Calhoun  Circuit  Judge,  107  Mich.  132,  64  N.  W.  1047,  holding  that  failure  of 
one  on  trial  for  felony  to  appear  at  time  to  which  court  adjourned,  pending  jury's 
deliberations,  will  not  invalidate  verdict  returned  during  such  absence,  not- 
withstanding statute  requiring  presence  during  trial;  Lee  v.  State,  56  Ark.  7, 
19  S.  W.  16,  holding  administering  statutory  oath  to  officer  in  charge  of  jury, 
and  admonishing  jury  as  to  their  duty  in  defendant's  absence,  not  prejudicial 
where  party  was  voluntarily  absent  and  afforded  opportunity  to  rectify  before- 
jury  left  box. 

Cited  in  footnotes  to  State  v.  Mannion,  45  L.  R.  A.  638,  which  holds  rights  of 
accused  to  meet  witnesses  violated  by  placing  him  out  of  sight  and  hearing  of 
witness;  State  v.  Smith,  8  L.  R.  A.  774,  which  holds  question  of  juror's  ill- 
ness cannot  be  determined  in  absence  of  accused. 

Cited  in  note  (39  L.  R.  A.  821)  as  to  right  of  prisoner  to  appear  unmanacled 
at  his  trial. 
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larbt   to  Jury   trial. 

Cited  in  footnote  to  People  v.  Powell,  11  L.  K.  A.  75,  whic 
"to   have  jury  selected  from  county  where  crime  supposed  to  have 

5    r-.  R.  A.  837,  MERRIGAN  v.  ENGLISH,  9  Mont.  113,  22 
m^ohanlcs'    liens |    nature    of    Montana,    lai^v. 

Cited  in  Duignan  v.  Montana  Club,  16  Mont.  190,  40  Pac.  21 
etsLtute  of  1887,  mechanics'  lien  law  of  that  state  is  direct  liei 

I^i«xm    of   snbcon tractor. 

Cited  in  Eccleston  v.  Hetting,  17  Mont.  89,  42  Pac.  105,  and 
tana.   Club,  16  Mont.  190,  40  Pac.  294,  holding  person  furnish! 
terial   under  contract  with   subcontractor  is  himself  subcontrai 

Cited  in  footnote  to  High  tower  v.  Bail^,  49  L.  R.  A.  251 
lien  to  subcontractors  or  materialmen  irrespective  of  notice  c 
of    account  between   owner  and  principal   contractor. 

Cited  in  note    (7   L.  R.  A.   711)    on  right  of  subcontractoi 

l«ial»illty    of    bomestead. 

Cited  in  Bonner  v.  Minnier,  13  Mont.  275,  40  Am.  St.  Rep. 
holding  homestead  not  exempt  from  lien  for  material  furnished 

Priority   of  lien  over  mortvave. 

Cited  in  Murray  v.  Swanson,  18  Mont.  535,  46  Pac.  441,  hol< 
gage,  taken  pending  work  on  building,  inferior  to  mechanic's  lie 
quently  performed. 

Cited  in  notes  (12  L.  R.  A.  35)  on  priority  of  mechanics' 
liens;  (16  L.  R.  A.  335)  on  relation  back  of  subcontractor'; 
that    of   original   contractor. 

Cla.im    for    wbtclt   lien   attaclies. 

Cited  in  Broyhill  v.  Gaither,  119  N.  C.  445,  26  S.  E.  31,  1  i 
entitled  to  lien  for  entire  contract  price,  and  not  simply   fi  i 
performed;   Wortman  v.  Kleinschmidt,   12  Mont.   345,  30  Pa< 
opinion),  majority  holding  contractor  not  entitled  to  lien  fo: 
materials  furnished  contrary  to  contract. 

Reaiil»ite«  of  Btatement  for  Hen. 

Cited  in  Smith  v.  Sherman  Min.  Co.  12  Mont.    528,  31  Pac.  1 
ment   of  account  for  lien  need  not  contain  statement  of  itei 
work. 

5  li.  R.  A.  841,  SPRINGFIELD  F.  &  M.  INS.  CO.  v.  WINN,  i 

W.    401. 
Iniiarancei    effect    of    nilsrepreBentatlona    In    proofs    of 

Cited   in  Home  Ins.  Co.  v.  Winn,  42  Neb.  334,  60  N.  W. 
representations  as  to  value  of  property  in  proofs  of  loss  av 
actual  value  exceeds  insurance. 

Disapproved  in  effect  in  Fowler  v.  Phcenix  Ins..  Co.  35  Or. 
holding  intentional  false  statement  in  proofs  of  loss,  for  pi 
ing  insurer,  avoids  policy. 


S  L.  R.  A.  844,  SEWARD  v.  HAYDEN',  150  Mass.  158,  22  N.  E.  629,   13  Am. 
St.  Bep.  183.  22  N.  K.  629. 

ComputBllanB  ot  time. 

Cite-i  in  Walher  v.  John  Honoook  Mut.  L.  Ins,  Co.  167  Maas.  180,  43  S.  E. 
811.  lioldin^  words  "from  date"  in  contract  exclude  day  of  date,  in  alK>enee  of 
slioiving  of  controiy  intention ;  Perkins  v.  Jennings,  27  M'ash.  148,  67  Pac.  .')!»0. 
liotding  dsy  of  payment  should  be  excluded  in  computing  lime  wittiin  wliiih 
Bction  must  be  comnieneed  on  promissory  note;  Grant  v.  Paddpck,  30  Or.  31f. 
47  Poe.  712.  holding;  tlist  in  computing  time  limited  by  statute  for  commencing 
■action  to  recover  real  property,  day  on  wtiich  cause  of  action  accrued  should 
be  excluded. 

Cited  in  footnote  to  People  v.  Barry,  13  L.  R.  A.  337,  which  requires  exclusion 
of  day  of  service  and  return  day  in  computing  time  fur  appearance. 

Cited  in  notes  111  L.  R.  A.  724)  on  computation  of  time;  (13  L.  R.  A.  40)  on 
exclusion  of  Sunday  in  computations  of  time;  (49  L.  R.  A.  195,  106,  212,  213. 
215)  on  rule  as  to  ftrst  and  last  days  in  computation  of  time;  ( 11  L.  R.  A.  701 1 
on  computation  ot  time  under  statutes  of  limitations. 

S  L.  R.  A.  846,  QUIMBY  v.  BOSTON  &  M.  R.  150  Mass.  365.  23  N.  E.  205. 
Carrtt-m    valldltr  ot  iipnial   contnctit   llmltlnB   lUhllltr. 

Cited  in  Rogers  v^  Kennebec  S.  B.  Co.  80  Me.  274,  25  L.  R.  A.  406.  29  Atl, 
lOftO,  liotdin){  HiH'eial  contract,  relieving  carrier  from  liability  to  free  pansen^r. 
valid ;  Pittsbunjli,  C.  C.  A.  St.  L.  B.  Co.  v.  Mahoney,  148  Ind.  200,  40  1-.  R 
A.  104.  62  Am.  St.  Rep.  503,  46  N.  E.  OIT.  Subsequent  Appeal  in  29  Inl. 
App.  6.56,  S3  N.  E.  231,  holding  stipulation  for  exemption  from  liability  for  nez 
ligence  in  contract  for  transportation  of  express  matter  valid;  Doyle  v.  Fitch 
burg  R.  Co.  166  Mass.  497.  .33  L-  R.  A.  846.  55  Am.  St.  Rep.  417,  44  N.  E.  61 1. 
holding  railroad  may  contract  ivith  tree  passenger  for  exemption  from  liahiljt; 
for   injury,   except   from   wilful   negligence. 

Cited  in  nole  (22  L.  E.  A.  797)  on  rights  of  person  riding  on  pass  or  conlr;M-; 
for   free  passage. 

<lnljtsioii   of  pmutmifeF   to  altrn   OOBtPAOt   on   pnnw   or   ticket. 

Cited  in  Walker  v.  Price,  62  Kan.  331,  84  Am.  St.  Rep.  392,  62  Pac.  lODl. 
holding  failure  of  passenger  to  sign  condition  limiting  time  of  ticket  does 
not  relieve  him  from  observance  of  condition;  Fonseca  v,  Cunard  S.  S,  Co.  I.i3 
Mass.  556  12  L.  R.  A.  341,  23  Am.  St.  Rep.  660,  27  N.  E.  665,  holding  failure 
ot  passenger  to  sign  contract  on  ticket  exempting  carrier  from  liability  for  lo^,* 
ot  baggage,  immaterial;  Ballou  v.  Earle.  17  R.  I.  443.  14  L.  R.  A.  435,  33  Am. 
St.  Rep.  881,  22  Atl.  1113.  holding  presumption  that  stipulations  hmitjng  com- 
mon-law liability  in  receipt  tor  freight  were  assented  to  by  shipper;  Louisville. 
N.  A.  &  C,  R.  Co.  V.  Nicholai.  4  Ind.  App.  124.  51  Am.  St.  Rep.  206.  30  X.  K. 
424.  as  to  whether  passenger's  signature  to  contract  on  ticket  is  necessary  to 
make  same  binding. 
OibImIoh   of  poHcnKcr  to  ivKd  contmcl   on    pdm  or  ticket. 

Cited  in  Fonseca  v.  Cunard  S.  S.  Co.  1.53  Mass.  557.  12  L.  R.  A.  341,  25  Am. 
St.  Rep.  060,  2"  N.  F,.  flO.'i,  holding  |)aK»cnger  cannot  plead  ignorance  of  terms 
of  contract  printed  on  back  of  ticket ;  Muldoon  v.  Seattle  City  R.  Co.  10  Wash. 
314,  45  Am.  St.  Rep.  787,  38  Pac.  99.'i,  holding  person  riding  on  free  pass  bound 
by  condition  printed   thereon   limiting  liability  of  carrier,  whether   he  rea^ds   it 
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or  not;  Boering  v.  Chesapeake  Beach  R.  Co.  20  App.  D.  C.  510,  and  Rogers  v. 
ICennebec  S.  B.  Co.  86  Me.  267,  25  L.  R.  A.  496,  29  Atl.  1069,  holding  person 
-using  pass  bound  *y  condition  exempting  carrier  from  liability  for  negligence, 
£Llthough  pass  not  seen,  nor  condition  known;  Aiken  v.  Wabash  R.  Co.  80  Mo. 
^pp.  15,  holding,  when  special  contract  limiting  liability  as  to  baggage  printed 
on  face  of  ticket,  reading  is  presumed. 

./iLMaviinptlon   of  risk   by   free   iMiiiaenarer. 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  495,  33  L.  R.  A.  846,  55  Am. 
St.  Rep.  417,  44  N.  E.  611,  holding  railroad  liable  for  injury  to  employee  rid- 
ing' on  free  ticket,  which  in  terms  exempts  company  from  liability  for  negli- 
gence; Payne  v.  Terre  Haute  &  I.  R.  Co.  157  Ind.  620,  56  L.  R.  A.  474,  62  N.  E. 
472  ;  Muldoon  v.  Seattle  City  R.  Co.  7  Wash.  530,  22  L.  R.  A.  798,  38  Am.  St. 
Rep.  901,  35  Pac.  422;  Northern  P.  R.  Co.  v.  Adams,  192  U.  S.  452,  48  L.  ed. 
517,  24  Sup.  Ct.  Rep.  408, — holding  that  passenger,  riding  on  free  pass  limit- 
ing liability  of  carrier  for  negligence,  cannot  recover  for  injuries;  Louisville. 
N.  A.  &  C.  R.  Co.  V.  Keefer,  146  Ind.  34,  38  L.  R.  A.  96,  58  Am.  St.  Rep.  348,  44 
N".  K.  796,  holding  contract  between  carrier  and  express  company,  limiting  car- 
rier's liability  for  negligence,  binding  on  messenger;  Hosmer  v.  Old  Colony  R. 
Co.  156  Mass.  508,  31  N.  E.  652,  holding  agreement  of  express  messenger,  rid- 
ing in  baggage  car,  to  assume  all  risk  of  injury  therefrom,  includes  injuries 
not    attributable  to  riding  in  baggage  car. 

^IVbo   are   free  paanenirers. 

Cited  in  Doyle  v.  Fitchburg  R.  Co.  166  Mass.  496,  33  L.  R.  A.  846,  55  Am. 
St.  Rep.  417,  44  N.  E.  611,  holding  ticket  issued  to  employee,  without  charge, 
to   ride  to  and  from  work,  not  gratuity. 

Distinguished  in  Heyward  v.  Boston  &  A.  R.  Co.  169  Mass.  469,  48  N.  E.  773, 
holding  person  riding  on  shipper's  pass  in  caboose  of  freight  train  not  free 
passenger. 

5  L.   R.  A.  849,  FARRINGTON  v.  SOUTH  BOSTON  R.  CO.  150  Mass.  406,  15 

Am.   St.  Rep.  222,  23  N.  E.   109. 
Title     of    pledirees. 

Cited  in  Germania  Safety- Vault  &  T.  Co.  v.  Boynton,  19  C.  C.  A.  120,  37  U. 
S.  App.  602.  71  Fed.  799,  holding  pledgee  of  corporation  securities  for  private 
purpose  of  officer  of  corporation  risks  losing  them,  if  officer  has  abused  trust; 
Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  19  Misc.  569,  43  N.  Y.  Supp.  550, 
holding  pledgee  of  stock,  having  actual  or  constructive  notice  of  infirmity  in  ti- 
tle of  holder,  takes  only  title  of  pledgeor;  Farmers'  Bank  v.  Diebold  Safe  &  Lock 
Co.  66  Ohio  St.  377,  58  L.  R.  A.  624,  90  Am.  St.  Rep.  586,  64  N.  E.  518,  holding 
that  pledgee  taking  stock  without  inquiry,  and  without  transfer  on  books,  takes 
same  subject  to  equities  of  prior  assignee  from  whom  certificate  had  been 
stolen. 

L.iabllitx   for  acts  of  airent  adverse   to  principal. 

Cited  in  Manhattan  L.  Ins.  Co.  v.  Forty-second  Street  &  G.  Street  Ferry  R 
Co.  139  N.  Y.  151,  34  N.  E.  776,  holding  agent  cannot  bind  principal  where  he  is 
known  to  be  acting  for  himself,  or  to  have  adverse  interest;  Bank  of  New  York 
V.  American  Dock  &  T.  Co.  70  Hun,  154,  24  N.  Y.  Supp.  406,  holding  that  use, 
by  officer  of  corporation,  of  official  position  for  his  own  benefit  in  contract  for 
Li.  R.  A.  Au. — ^VoL.  I. — 46. 
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company,  puts  other  contracting  party  on  inquiry;  First  Nat.  Bank  v.  Footc, 
12  Utah,  171,  42  Pac.  205,  holding  third  party  dealing  with  agent  bound  to 
ascertain  whether  representations  are  authorized  by  principal. 

Distinguished  in  Havens  v.  Bank  of  Tarboro,  132  N.  C.  226,  95  Am.  Si.  Rep. 
627,  43  S.  E.  630,  holding  bank  liable  to  pledgee  of  caahier  who  fraudulently  is- 
sued to  himself  certificates  si^ed  by  president  in  blank. 

Liability  of  corporation   for  overlasned  stock. 

Cited  in  First  Avenue  Land  Co.  v.  Parker,  111  Wis.  9,  87  Am.  St.  Rop.  841, 
86  N.  W.  604,  holding  corporation  liable  in  tort  to  purchaser  of  overissued 
stock  signed  by  officers,  if  purchaser  ignorant  of  falsity  of  certificate,  and  free 
from  negligence. 

Cited  in  notes  (19  L.  R.  A.  332)  on  liability  of  corporation  for  fraud  or  for- 
gery of  its  officers  in  issue  of  stock;  (13  L.  R.  A.  193)  on  nonliability  of  cor- 
poration for  misfeasance  of  its  officers. 

6  L.  R.  A.  851,  HESSEL  v.  JOHNSON,  129  Pa.  173,  15  Am.  St.  Rep.  716,  IS 

Atl.   754. 
Relation  of  landlord  and  tenant  necesaary  to  rlfrbt  of  distraint. 

Cited  in  Hessel  v.  Johnson,  142  Pa.  12,  11  L.  R.  A.  855,  28  W.  N.  C.  104,  21 
Atl.  794,  holding  subtenant's  goods  not  subject  to  distraint  for  rent  accruin*? 
under  new  lease  between  landlord  and  assignee  of  first  lessee,  without  notict* 
to  subtenant;  McDonald  v.  May,  96  Mo.  App.  247,  69  S.  W.  1059,  holding  sub- 
lessee liable  to  original  lessor  for  whole  term  after  attornment. 

Cited  in  footnote  to  Hutsell  v.  Deposit  Bank,  39  L.  R.  A.  403,  which  holds 
that  right  of  distress  does  not  pass  to  assignee  of  rent  note. 

5  L.  R.  A.  8;i3,  DE  TURK  v.  COM.  129  Pa.  151,  15  Am.  St.  Rep.  705,  18  Atl. 

757. 
Ellvlblllty   to   office. 

Cited  in  State  ex  rel.  Thompson  v.  McAllister.  38  W.  Va.  514,  24  L.  R.  A.  353, 
18  S.  E.  770  (dissenting  opinion),  majority  holding  that  under  statute  requir- 
ing members  of  municipal  council  to  be  freeholders,  one  must  be  freeholder  at 
time  of  election;  Com.  ex  rel.  Sheridan  v.  Giles,  2  Lack.  Legal  News,  226,  hold- 
ing that  payment  of  borough  tax,  and  resignation  of  ofliee,  after  service  of  quo 
warranto,  operated  to  remove  disqualification  of  councilman  as  to  subsequent 
appointment  to  fill  vacancy;  Com.  v.  Allen,  15  Pa.  Co.  Ct.  258,  holding  county 
attorney  entitled  to  make  suggestions  for  writs  of  quo  warranto  against  coun- 
ty officers. 

Cited  in  footnotes  to  State  ear  rel.  Childs  v.  Sutton,  30  L.  R.  A.  630,  which 
holds  disability  of  member  of  legislature  to  hold  other  office  during  term  not 
affected  by  resignation;  Atty.  Gen.  ex  rel.  Moreland  v.  Detroit,  37  L.  R,  A.  211, 
which  holds  office  of  governor  incompatible  with  that  of  mayor  of  city:  Statt* 
ew  rel.  Walker  v.  Bus,  33  L.  R.  A.  616,  which  holds  deputy  sheriff  not  state 
officer  within  prohibition  against  holding  county  or  municipal  office;  State  ex 
rel.  Taylor  v.  Sullivan,  11  L.  R.  A.  272,  which  holds  alien,  who  had  not  de- 
clared his  intention  to  become  a  citizen  at  time  of  election,  not  entitled  there- 
to, notwithstanding  declaration;  Steusoff  v.  State,  12  L.  R.  A.  364,  which  holds 
citizen  of  state  eligible  to  county  office  notwithstanding  removal  into  county 
so  recentlv  that  he  cannot  vote. 
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Cited  in  notes   (13  L.  R.  A.  670)   on  incompatibility  of  offices;    (11  L.  R.  A. 
013)  on  holding  separate  offices. 

S*«rfectinK  title  bjr  reslnrnatlon  of  one  of  tTvo  ofltces. 

Cited  in  Com.  ex  rel.  Ryan  v.  Haeseler,  161  Pa.  96.  34  W.  N.  C.  340,  28  Atl. 
1014,  holding  that  person  chosen  school  director  and  also  ti-casurer  of  school 
l>oard  may  elect  which  office  he  will  retain,  but  cannot  hold  both ;  State  ex  rel, 
ICierskey  v.  Kelly,  80  Miss.  810,  31  So.  901,  holding  that  disqualification  for  office 
of    city  assessor  may  be  removed  by  resignation  from  office  of  postmaster. 

Distinguished  in  Bishop  v.  State,  149  Ind.  233,  39  L.  R.  A.  281,  footnote  p. 
278,  63  Am.  St.  Rep.  279,  48,  N.  E.  1038,  holding  that  appointment  as  postmas- 
ter of  one  filling  office  of  township  trustee  operates  as  surrender  of  latter 
office. 

ExftCorcement    of    constitutional    provisions. 

Cited  in  Com.  v.  Murphey,  25  Pa.  Co.  Ct.  638,  17  Montg.  Co.  L.  Rep.  175,  hold- 
ing constitutional  provision  that  "general  assembly  may  by  law  declare  what 
offices  are  incompatible"  not  applicable  to  provision  prohibiting  appointment 
of    state  senator  or  representative  to  civil  office  during  term. 

Cited  in  note   (16  L.  R.  A.  282)   on  self-executing  constitutional  provisions. 

Distinguished  in  Wilkes-Barre  v.  Stewart,  10  Kulp,  29,  holding  that  rule 
that  legislation  necessary  to  make  constitutional  provision  operative,  if  ap- 
plicable to  matter  of  appeals  from  summary  convictions  by  mayor,  had  been 
complied   with. 

5   L.  R.  A.  855,  LOUISVILLE  &  N.  R.  CO.  v.  WILSEY,  11  Ky.  L.  Rep.  419. 

5  L..  R.  A.  856,  TALBOTT  v.  STEMMONS,  89  Ky.  222,  25  Am.  St.  Rep.  531,  12 

S.    W.    297. 
Contracts;    snffldency    of    consideration. 

Cited  in  Stovall  v.  McCutchen,  107  Ky.  580.  47  L.  R.  A.  288,  92  Am.  St.  Rep. 
373,  54  S.  W.  969,  holding  mutual  promises  to  close  places  of  business  at  desig- 
nateil  hour  sufficient  to  sustain  agreement;  Harlan  v.  Harlan,  102  Iowa,  705, 
72  N.  W.  286,  holding  promise  to  care  for  third  person  sufficient  consideration 
for  promise  to  pay  for  services;  Hamer  v.  Sidway,  124  N.  Y.  547,  12  L.  R.  A. 
470,  21  Am.  St.  Rep.  693,  27  N.  E.  256,  holding  abstaining  from  liquor,  tobacco, 
swearing,  cards,  and  billiards,  sufficient  consideration  for  promise  to  pay  money. 

Cited  in  footnote  to  Builard  v.  Burton,  16  L.  R.  A.  664,  which  holds  forbear- 
ance to  withdraw  money  from  bank  consideration  for  third  person  signing  cer- 
tificate   of    deposit    as    surety. 

Cited  in  note  (12  L.  R.  A.  468,  471)  on  consideration  essential  to  valid  con- 
tract. 

5  L.  R.  A.  858,  PENNY  v.  CROUL,  76  Mich.  471,  43  N.  W.  649. 

Report  of  subsequent  action  between  same  parties  to  recover  value  of  cer- 
tain bonds  in  87  Mich.  15,  13  L.  R.  A.  83,  49  N.  VV.  311. 

Trusts  $    statute    of    f  rands. 

Cited  in  Eipper  v.  Benner,  113  Mich.  80,  71  N.  W.  511,  holding  statute  of 
frauds   not  applicable  to  trust  in   personal  property. 


Ccrtalalr  >■  creation   at  trail. 

Cited  in  Caspar!  v.  Cut^^heon,  110  Mich.  90,  67  N.  W.  1093,  holding  bequffit  o( 
fnnd  to  trustees  to  invest  at  their  discretion,  and  pay  income  to  daugiitrr. 
and,  upon  her  death;  giving  fund  to  her  children,  or,  if  childless,  then  to  ftt- 
sons  named,  not  void  for  uncertHinty. 

Cited  in  footnote  to  People  ea  rel.  Atty.  Gen.  v.  Daahaway  Asao.  12  L.  R.  -\. 
117,  which  holds  promotion  of  cause  of  temperance  too  vague  deacription  of 
purpose  for  which  corporation  formed. 

Corporation    ■■    truster. 

Cited  in  notes   (14  L.  R.  A.  70)   on  trustee  of  municipal  corporation  as  tnu 
tee  for  charity;    |1]   L.  R.  A.   715)    on  corporations  as  trustees;    (7   L.  R.  -K- 
706)   on  administration  of  public  charities  by  municipal  corporations. 
Dovl>e    to    charitable    asr. 

Cited  in  note   (G  L.  R.  A.  84)   on  what  constitute  public  cbaritiee. 

Hale  avalnst  pert>etaltlca. 

Cited  in  note  (11  L.  R.  A.  8S)  on  rule  against  perpetuities  not  applicable  tu 
charities. 

5  L.  R.  A.  864,  RIPPE.v.  CHICAGO,  M.  &,  ST.  P.  R.  CO.  42  Minn.  31,  43  K.  »' 

652. 
Peaces    to    railroad    rlsht    at    war. 

'  Cited  in  note  (B  L.  R.  A.  130)  on  liability  of  railroad  for  death  or  injury 
to  cattle  by  failure  to  fence. 
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